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MALICIOUS   PROSECUTION. 

1.  In  general:  Where  a  party  went  before 
a  justice  of  the  peace  and  swore  to  certain 
facts,  and  the  justice,  erroneously  believing 
such  facts  to  constitute  a  crime,  caused  the 
person  charged  to  be  arrested,  held,  that  the 
party  stating  such  facts  was  not  liable  for 
malicious  prosecution:  Newman  v,  Davis, 
58-447. 

2.  In  an  action  for  malicious  prosecution 
for  resisting  an  officer  in  making  an  arrest, 
the  guilt  or  innocence  of  the  party  who  was  | 
being  arrested,  or  the  reasonable  ground  of 
belief  on  the  part  of  such  officer  as  to 
whether  a  person  arrested  w^as  guilty  or  not, 
is  immaterial:  Montgomery  v,  Sutton,  58- 
697. 

8.  A  party  who  maliciously  and  without 
probable  cause  prosecutes  another  upon  a 
criminal  charge  cannot  avoid  his  liability  by 
showing  that  the  information  or  indictment 
was  defective  or  insufficient,  either  in  sub- 
stance or  form :  Shaul  v.  Brown,  28-87. 

4.  In  an  action  for  malicious  prosecution 
in  testifying  before  a  grand  jury,  held  im- 
proper to  ask  one  of  the  grand  jurors  as  a 
witness  whether  the  evidence  of  defendant 
was  taken  into  consideration  in  passing  ux>on 
the  case :  Parkhurst  v.  Masteller,  57-474. 

5.  Where  a  malicious  prosecution  is  com- 
menced by  a  party  and  afterwards  the  indict- 
ment is  quashed  and  a  new  indictment  found, 
such  party  will  be  responsible  for  the  proceed- 
ings under  the  new  indictment,  although  it 
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does  not  appear  that  he  had  anything  to  do 
with  the  resubmission  of  the  cause.  The  per- 
son causing  the  criminal  action  to  be  com- 
menced is  liable  for  its  continuance :  Johnson 
V.  Miller,  63-529. 

6.  In  order  to  render  a  party  liable  for 
malicious  prosecution  it  is  not  necessary  to 
show  that  he  testified  falsely  for  the  prosecu- 
tion :  Bowman  v.  Brown,  52-437. 

7.  If  defendant  can  show  that  plaintiff, 
notwithstanding  the  fact  of  his  acquittal  of 
the  crime  charged,  was  in  fact  guilty  of  the 
crime,  no  recovery  for  malicious  prosecution 
can  be  had :  Parkhurst  v.  Masteller,  57-474. 

8.  Couspiracy  to  prosecute:  Where  a  per- 
son is  charged  with  a  conspiracy  to  carry  on 
a  malicious  prosecution,  it  is  sufficient  to 
prove  his  acts  were  such  as  would  naturally 
and  ordinarily  produce  the  acts  of  the  other 
party  to  the  conspiracy  in  commencing  the 
suit  complained  of.  It  is  not  required  that  it 
appear  that  the  acts  done  were  necessary  to 
the  institution  of  the  prosecution :  Green  v, 
Cochran,  43-544. 

9.  Statements  between  the  several  parties 
jointly  sued  for  malicious  prosecution  are 
not  receivable  in  evidence  against  them,  un- 
less the  conspiracy  is  proved,  and  the  decla- 
ration is  shown  to  have  been  made  during 
the  existence  of  such  conspiracy  and  in  aid 
of  the  common  design:  Johnson  v.  Miller, 
63-529. 

10.  Held,  that  evidence  that  plaintifiTs 
bam  was  burned  and  that  a  rope  or  a  threat- 
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Malice  and  probable  cause. 


ening  note  was  left  near  his  residence  was 
not  admissible  in  an  action  for  malicious 
prosecution  of  plaintiff,  in  the  absence  of 
proof  that  defendants  were  connected  with 
snch  acts :  Ibid. 

11.  Malice  and  probable  eause:  To  re- 
cover in  an  action  for  malicious  prosecution, 
plaintiff  must  show  tliat  the  prosecution 
originated  in  the  malice  of  the  prosecutor, 
and  was  without  probable  cause :  Center  v. 
Spring,  2-898;  Ritcheyv.  Davis,  11-124. 

12.  Proof  of  express  malice  alone  will  not 
be  suflBcient  without  proof  of  want  of  prob- 
able cause.  Probable  cause  cannot  be  in- 
ferred from  express  ipalice,  but  malice  may 
be  implied  from  want  of  probable  cause: 
Center  v.  Spring,  2-898;  Walker  v.  Camp, 
63-«27. 

13.  Malice  in  the  institution  of  the  prose- 
cution is  an  essential  element  of  the  cause  of 
action.  To  render  individual  members  of  an 
association  organized  for  the  purpose  of 
prosecuting  criminals  of  a  particular  class  lia- 
ble for  the  action  of  the  body,  tliey  must 
not  only  have  assented  to  or  aided  in  it,  but 
in  doing  so,  they  must  have  acted  with  mal- 
ice ;  and  if  some  of  the  members  have  been 
influenced  only  by  an  honest  desire  to  see 
the  law  enforced  against  one  whom  they  be- 
lieve guilty  of  a  crime,  while  others  4iave 
been  moved  by  malicious  motives,  the  latter 
are  liable  while  the  others  are  not :  Johnson 
V,  Miller,  69-562. 

14.  What  constitutes  probable  canse: 
The  prosecution  of  an  innocent  person  with- 
out using  reasonable  care  to  ascertain  the 
facts  is  not  justifiable.  Whoever  institutes 
a  criminal  prosecution  should  have  probable 
cause  for  doing  so :  Walker  v.  Camp,  63-627. 

15.  Probable  cause  is  defined  to  be  a 
ground  of  suspicion  supported  by  circum- 
stances sufficiently  strong  in  themselves  to 
warrant  a  cautious  man  in  the  belief  that  the 
person  accused  is  guilty  of  the  offense  with 
which  he  is  charged :  Ibid. ;  Center  x\  Spring, 
2-898. 

16.  Qaestion  of  lair  or  fact:  The  suffi- 
ciency of  circumstances  to  constitute  prob- 
able cause  is  a  question  of  law  for  the  court, 
and  the  evidence  of  the  circumstances  is  for 
the  determination  of  the  jury:  Center  v. 
Spring,  2-893. 

17.  Malice  is  in  all  cases  a  question  of  fact, 


and  may  be  either  express  or  implied :  Ibid., 
407. 

18.  Where  the  question  whether  there  was 
probable  cause  depends  upon  the  conclusion 
or  deduction  which  should  be  drawn  from 
numerous  facts  and  circumstances  cpf  the 
case,  it  is  for  the  jury  to  determine  the  ques- 
tion :  Johnson  v.  Miller,  69-562. 

19.  Instmetions :  The  question  of  probable 
cause  is  not  different  from  other  questions  of 
law  resting  upon  facts  to  be  found  by  a  jury. 
The  instructions  should  properly  call  the  at- 
tention of  the  jury  to  the  facts  which  the  evi- 
dence tends  to  establish,  and  state  the  law 
applicable  to  such  different  hypotheses  of 
facts :  Shaul  v.  Broxcn,  28-87. 

20.  When  the  evidence  is  conflicting  and 
the  facts  which  it  tends  to  prove  are  numer- 
ous, the  instructions  as  to  what  constitutes 
probable  cause  should  be  clear,  definite  and 
certain.  Such  a  question  is  a  mixed  question 
of  law  and  fact.  It  is  better  for  the  court  to 
group  together  in  the  instructions  the  facts 
which  the  evidence  tends  to  prove  and  then 
instruct  the  jury,  if  they  find  that  the  evi- 
dence establishes  such  facts,  that  there  was 
or  was  not  probable  cause :  Johnson  v.  Miller, 
63-529. 

21.  The  petition  in  a  particular  case  held 
to  sufficiently  show  want  of  probable  cause : 
Hampton  r.  Jones,  58-817. 

22.  The  burden  of  showing  want  of  prob- 
able cause  is  upon  plaintiff,  and  without 
proof  of  such  fact  he  cannot  recover :  Davis 
v.  Cook,  8G.  Gr.,  589. 

23.  Evidence  in  a  particular  case  lidd  not 
sufficient  to  establish  want  of  probable 
cause:  Bowman  v.  Broivn,  52-487. 

24.  If  the  defendant  in  a  prosecution  is 
bound  over  upon  testimony  other  than  that 
of  the  prosecutor,  such  fact  is  sufficient  to 
show  the  existence  of  probable  cause  for  the 
prosecution:  Ritchey  v.  Davis,  11-124. 

25.  A  verdict  and  judgment  in  the  trial  of 
the  original  action  on  the  merits  is  prima 
facie,  but  not  conclusive,  evidence  that  there 
was  probable  cause :  Moffatt  v.  Fisher,  47-473. 

26.  The  action  of  a  magistrate  holding  a 
paity  to  answer  is  prima  facie  evidence  of 
probable  cause,  but  is  not  conclusive:  Ar- 
nold V.  Moses,  48-694. 

27.  Where  there  is  no  evidence  as  to  what 
testimony  was  given  on  the  prosecution,  and 
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Evident  of  probable  cause.  ^  Malice,  how  shown. 


it  f^)peaT8  that  there  was  a  coQTiction  had 
thereon,  such  conviction  will  be  conclusive 
proof  that  there  was  probable  cause,  but  a 
conviction  will  not  be  conclusive  if  it  be 
shown  that  testimony  on  the  prosecution  was 
false,  and  the  conviction  was  without  founda- 
tion :  jBoirman  v.  Brown,  52-437. 

2S.  Conviction  is  evidence  of  probable 
cause  which  may  be  contradicted  by  proof 
showing  that  the  judgment  was  based  upon 
false  proof  and  was  without  foundatipn  in 
law.  But  the  judgment  of  conviction  is 
prima  facie  evidence,  and  if  not  contradicted 
will  establish  probable  cause :  OUon  v,  Neal, 
63-214. 

29.  The  fact  that  on  the  trial  of  a  prosecu- 
tion the  jnry  failed  to  agree  is  admissible  in 
evidence  as  tending  to  show  probable  cause^ 
although  on  the  second  trial  defendant  was 
acquitted:  Johnson  v.  MiUer,  63-529. 

80.  The  proceedings  in  an  action  in  which 
title  to  property  is  in  controversy  are  admis- 
sible in  evidence  in  a  subsequent  action  for 
malicious  prosecution  for  the  larceny  of  such 
property,  brought  by  defendant  in  the  former 
action  against  the  plaintiff  in  such  action  and 
others:  Ibid. 

81.  The  acquittal  or  discharge  of  defendant 
in  a  criminal  prosecution  is  not  conclusive 
in  an  action  by  him  for  malicious  prosecu- 
tion, and  the  question  of  his  guilt  may  be 
established  by  defendant  in  an  action  for 
damages,  and,  if  established,  will  defeat 
recovery  by  plaintiff:  Brnley  v.  Rose,  57- 
651. 

82.  In  such  an  action  the  right  on  the  part 
of  the  defendant  to  show  the  guilt  of  plaintiff 
exists  under  the  general  issue,  at  least  if  such 
guilt  consists  of  facts  which  were  known  to 
the  prosecutor  at  the  time  the  prosecution 
was  commenced :  Ibid. 

83.  A  voluntary  discontinuance  of  the  ac- 
tion by  a  plaintiff  therein  is  sufficient  to 
throw  upon  him  in  an  action  for  malicious 
prosecution  the  burden  of  showing  a  cause 
for  the  arrest :  Oreen  v,  Cochran,  43-544. 

84.  Malice,  how  shown:  Malice  may  be 
inferred  from  want  of  probable  cause :  Center 
V.  Spring,  2-393. 

85.  In  an  action  for  malicious  prosecution 
there  is  no  such  thing  as  malice  in  law. 
Malice  is  a.  question  of  fact  which  the  jury 
may  infer  from  want  of  probable  cause,  but 


they  are  not  bound  to  do  so :  Ritchey  v.  Datns, 
11-124. 

8(k  The  motive  to  be  deduced  from  want 
of  probable  cause  for  the  instituting  the  pros- 
ecution is  as  much  malice  in  fact  as  though 
shown  or  deduced  from  any  other  fact  or 
facts.  But  want  of  probable  cause  is  not  of 
Itself  sufficient  evidence  of  malice :  Smith  v. 
Howard,  28-51. 

87.  The  belief  of  defendant  in  an  action 
for  malicious  prosecution  as  to  the  guilt  or 
innocence  of  the  party  prosecuted  does  not  of 
itself  constitute  a  defense,  but  it  is  a  proper 
matter  for  inquiry  as  showing  probable  cause 
or  want  of  it.  Besides  an  honest  belief,  the 
party  must  show  such  reasonable  ground  of 
suspicion  supported  by  circumstances  suffi- 
cient in  themselves  to  warrant  a  cautious  man 
in  that  belief.  But  if  it  appears  that  he  did  not 
himself  believe  in  the  guilt  of  accused,  such 
a  showing  would  not  protect  him :  Shaut  v. 
Broum,  28-37. 

88.  Evidence  is  receivable  to  show  hostility 
or  enmity  on  the  part  of  defendant  towards 
plaintiff  as  a  basis  from  which  malice  may 
more  readily  be  inferred  from  proper  testi- 
mony :  Bruington  v.  Wingate,  55-140. 

89.  The  facts  of  the  transaction  should  be 
shown,  to  aid  in  determining  the  animus  of 
plaintiff  in  doing  the  act  charged  in  the  ma- 
licious prosecution  and  the  motive  of  defend- 
ant in  instituting  such  a  prosecution :  Olson 
V.  Neal,  63-214. 

40.  Advice  of  eonnsel:  If  defendant  made 
a  fair  statement  of  all  the  facts  in  the  case 
to  counsel,  and  acted  on  the  advice  given 
upon  such  statements,  he  is  not  liable,  al- 
though the  opinion  is  erroneous  or  unwar- 
ranted; but  if  defendant  misrepresented 
facts  to  counsel,  or  did  not  act  in  good  faith, 
under  the  advice  received,  or  did  not  himself 
believe  there  was  good  cause  for  prosecution, 
or  where  counsel  and  client  acted  in  bad 
faith  in  originating  and  bringing  the  action, 
defendant  will  not  be  protected  by  the  ad- 
vice of  counsel.  In  such  cases  the  bona 
fides  of  defendant's  conduct  is  a  question  of 
fact  for  the  jury :  Center  v.  Spring,  2-393, 
406. 

41.  Before  a  person  can  rid  himself  of  the 
consequences  of  an  unfounded  prosecution 
brought  by  him  under  the  advice  of  an  attor- 
ney, he  must  show  that  he  in  good  faith 
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stated  the  facts  in  full  to  such  attorney: 
Logan  v,  Maytag ^  57-107. 

42.  One  who  seeks  the  advice  of  counsel 
with  reference  to  the  commencement  of  a 
criminal  prosecution  is  bound  to  act  in  good 
faith  in  the  matter.  Unless  he  does  this,  he 
will  not  be  protected  from .  liability,  on  the 
ground  that  he  acted  on  the  advice  given 
him.  He  is  required  to  make  to  the  counsel 
a  full  and  fair  statement  of  all  the  material 
facts  known  to  him,  and  if  he  has  reasonable 
ground  for  believing  that  facts  exist  which 
would  tend  to  exculpate  the  accused  from 
the  charge,  good  faith  requires  that  he  shall 
either  make  further  inquiry  with  reference 
to  such  facts  and  communicate  the  informa- 
tion obtained  to  the  counsel,  or  that  he  shall 
inform  him  of  his  belief  of  their  existence  in 
order  that  he  may  investigate  with  reference 
to  them  and  take  into  account  in  forming  his 
opinion  the  information  obtained:  Johnson 
V.  Miller,  69-562. 

43.  But  the  person  about  to  commence  a 
criminal  prosecution  is  not  required  to  do 
more  than  this.  He  need  not  institute  a 
blind  inquiry  to  ascertain  whether  facts  exist 
which  tend  to  tlie  exculpation  of  the  party 
accused.  But  if  he  honestly  believes  that  he 
is  in  possession  of  all  the  material  facts  and 
makes  a  full  and  fair  statement  of  those  facts 
to  the  counsel  and  acts  in  good  faith,  on  the 
advice  given  him,  he  ought  to  be  protected, 
and  this  rule  is  especially  applicable  to  a  case 
where  the  communication  is  made  to  a  pub- 
lic prosecutor:  Ibid. 

44.  Damages:  In  actions  for  malicious 
prosecution,  plaintiff  must  not  only  show 
malice  and  want  of  probable  cause,  but  also 
that  he  was  in  some  manner  damaged,  either 
in  pei-son,  by  imprisonment,  or  in  reputation, 
or  in  property  by  expenses  incurred :  Center 
V.  Spring,  2-393. 

46.  In  an  action  for  malicious  prosecution 
and  false  imprisonment  on  the  part  of  an 
officer,  the  bail  bond  which  plaintiff  was  re- 
quired to  execute  in  order  to  secure  his 
release  from  such  imprisonment  is  not  proper 
to  be  introduced  in  evidence,  it  not  appear- 
ing that  plaintiff's  detention  was  increased 
in  duration  by  reason  of  the  amount  of  the 
bond  requu*ed  being  excessive :  Montgomery 
V.  Sutton,  58-697, 

46.  Where  the  action,  the  prosecution  of 


which  is  alleged  to  have  been  malicious,  was 
a  civil  action  and  was  dismissed  without 
coming  to  a  hearing,  but  it  is  not  averred 
that  the  party  suffered  any  loss,  annoyance 
or  inconvenience  in  such  action,  except  such 
as  may  be  regarded  as  incident  to  every  civil 
action,  there  can  be  no  recovery  for  mali- 
cious px'osecution :  Smith  V;  Hintrager,  67- 
109. 

47.  The  averment  that  the  wife  of  the 
plaintiff,  through  the  malicious  prosecution 
of  which  he  complains,  became  *'sick,  nerv- 
ous, insane  and  utterly  helpless,"  states  dam- 
ages which  are  too  remote  to  be  recoverable 
in  such  an  action :  Hampton  v,  Jones,  5S-317. 

48.  In  an  action  by  a  tenant  for  malicious 
prosecution  by  forcible  entry  and  detainer  in 
which  possession  of  leased  property  was 
taken  from  him  and  held  for  some  time  in 
pursuance  of  the  judgment  therein,  held, 
that  the  measure  of  damages  should  be  wha  t 
the  use  of  the  premises  was  reasonably  worth 
under  the  lease  during  the  time  that  the 
lessee  was  ^vrongf  uUy  kept  out  of  possession 
by  lessor,  and  also  any  permanent  damages 
to  the  leasehold  interest  resulting  from  fail- 
ure of  lessor  to  use  ordinary  care  in  the 
management  of  the  premises:  Moffatt  v. 
Fislier,  47-473. 


MANDAMUS. 

I.  Nature  and  general  application  op 

THE    WRIT. 

II.  Mandamus  to  compel  levy,  collec- 
tion, ETC.,  OF  taxes. 

III.  Interference  with  the   discretion 

OF  officers. 

IV.  When  other  remedies  exist. 

V.  Who  may  maintain  the  action  for. 
VI.  Exercise  of  the  writ  by  appellate 

COURTS. 

VII.  Practice. 

I.  Nature  and  general  application 

OF  the  writ. 

1.  Civil  action  at  law:  The  action  of 
mandamus  is  a  **  civil  action  at  law :"  Broum 
V.  Crego,  29-321. 

2.  Nature  of  the  action  discussed  gener- 
ally with  reference  to  the  Code  of  1851: 
Chance  i\  Temple,  1-179. 


MANDAMUS,  I. 


Nature  and  general  application  of  writ. 


8.  If  hen  action  allowed:  This  writ  should 
not  issue  unless  there  is  some  wrong  on  the 
part  of  the  tribunal,  corporation,  board  or 
person  to  be  commanded ;  and  where  it  was 
sought  to  control  the  action  of  county  officers 
in  removing  a  county  seat  in  accordance 
with  the  alleged  vote  of  the  electors,  held, 
that  they  could  not  be  required  to  act  except 
in  pursuance  of  the  returns  as  canvassed, 
and  that  the  alleged  fact  that  if  the  votes 
were  properly  canvassed  they  would  show  a 
majority  in  favor  of  the  particular  locality, 
would  not  justify  the  writ  requiring  the  re- 
moval to  that  locality:  Price  v.  Hamait  1-473. 

4.  Writ  in  federal  courts  an^cillary!  The 
holding  of  the  federal  courts  is  that  a  pro- 
ceeding by  a  writ  of  mandamus  to  enforce  a 
judgment  is  not  a  suit  in  the  jurisdictional 
sense,  but  a  proceeding  auxiliary  to  the 
judgment,  whether  brought  before  or  after 
it  is  rendered ;  and  therefore  where  the  writ 
Is  issued  by  the  federal  court  to  enforce 
judgment  rendered  therein,  a  state  court 
will  be  bound  by  the  decisions  of  the  federal 
courts  as  to  the  nature  of  the  writ  and  the 
proceedings  thereunder:  Ex  parte  Holman, 
28-88,  102. 

ft.  But  a  proceeding  may  be  maintained  in 
a  state  court  to  enforce  the  judgment  of  a 
federal  court:  Brown  v.  CregOy  32-498. 

0.  Federal  courts;  state  statute:  Man- 
damus proceedings  in  the  United  States 
courts  for  this  stat-e  are  not  governed  by  the 
provisions  of  the  state  statutes  in  relation  to 
such  proceedings:  United  States  ex  reL  v. 
Union  Pacific  R.  Co.,  2  Dillon,  527. 

7.  Handantng  to  enforce  obedience  to 
statate:  The  writ  of  mandamtis  generally 
issues  to  compel  obedience  to  some  specific 
duty  by  a  public  functionary,  and  while  it 
will  not  issue  to  direct  the  action  of  such 
person  where  the  action  is  discretionary 
with  him,  yet  where  the  law  enjoins  tipon 
him  the  performance  of  a  specific  act,  obe- 
dience to  that  law  may  be  enforced  by  the 
writ :  United  States  ex  ret.  v.  Commissioners^ 
Mor.,  81. 

8.  Handamns  against  a  successor  in  office: 
Where  the  duty  is  only  imposed  upon  a 
public  functionary  in  his  official  capacity, 
the  performance  of  it  may  be  enforced 
against  the  successor  of  the  person  who 
should  liave  performed  the  act :  Ibid. 


9.  The  only  remedy:  Where  a  positive 
official  duty  is  enjoined  by  law  upon  an 
officer,  as  to  the  manner  of  the  performance 
of  which  he  has  no  discretion,  the  only  ade- 
quate remedy,  ordinarily,  is  the  writ  of  man- 
damus: Benjamin  v.  District  Tp,  50-648. 

10.  To  compel  railroad  to  open  cross- 
ings: The  duty  of  a  railway  corporation  to 
construct  an  open  crossing  for  the  accom- 
modation of  a  person  owning  land  on  both 
sides  of  the  track,  at  his  request,  as  required 
by  law,  is  one  which  may  be  enforced  by 
mandamus:  Boggs  v.  Chicago ,  B,  <fc  Q,  R. 
Co.,  54-435. 

11.  To  compel  removal  of  obstructions 
in  highway :  Mandamus  is  the  proper  remedy 
to  compel  a  road  supervisor  to  remove  ob- 
structions in  a  public  highway:  Larkin  v. 
Harris,  86-93 ;  Patterson  v.  Vail,  43-142. 

12.  Against  board  of  canvassers:  Man- 
damus IB  the  proper  remedy  to  compel  a 
board  of  canvassers  to  declare  the  proper 
party  elected  and  so  certify  under  §§  638 
and  639  of  the  Code :  Bradfteld  v.  Wart,  36- 
291. 

13.  The  board  of  county  canvassers  may 
be  compelled  to  reassemble,  after  having  de- 
clared the  result  of  their  canvass,  and  recan- 
vass  the  returns  to  correct  a  mistake :  Price 
V,  Hamed,  1-478;  State  ex  rel.  v.  County 
Judge,  13-139. 

14.  To  tarn  over  books  to  successor ;  re- 
plevin: Mandamus,  not  replevin,  is  the 
proper  remedy  to  compel  an  officer  of  a  cor- 
poration to  produce  and  turn  over  the  books 
of  his  office  to  his  successor:  Keokuk  v.  Mer- 
riam,  44r482. 

15.  To  care  defective  tax  deed:  A  treas- 
urer, who  has  executed  a  tax  deed  which  is 
so  irregular  or  imperfect  as  not  to  convey  tho 
title  which  the  purchaser  acquired  at  the  tax 
sale,  may,  by  mandamus,  be  compelled  w 
execute  a  second  and  corrected  deed  {argu- 
endo): McCready  v.  Sexton,  29-356,  377. 

16.  To  compel  auditor  to  draw  warrant: 
The  district  court  can,  by  writ  of  mandamus, 
compel  the  auditor  of  state  to  draw  a  warrant 
on  the  treasurer  of  state  for  the  sum  due  a 
public  officer  on  his  salary :  Bryan  v.  Cat  tell, 
15-538, 

17.  To  compel  auditor  to  attach  seal: 
Mandamus  may  be  brought  against  a  county 
auditor  to  compel  him  to  attach  the  county 


6 


MANDAMUS,  I,  H. 


Nature  of. —  To  compel  levy,  etc.,  of  taxes. 


seal  to  a  warrant  issued  by  him  or  his  pred- 
ecessor :  Prescott  v.  Oonser,  84-175. 

IS.  To  reinstate  member  of  religioas 
corporation:  A  court  will  not,  upon  an  ap- 
plication for  a  writ  of  mandamus  against  a 
religious  corporation,  compel  the  reinstate- 
ment of  a  member  expelled  and  inquire  into 
the  rightfulness  of  such  action,  it  appearing 
that  no  property  interest  or  other  valuable 
civil  right  has  been  affected:  Sale  v.  First 
Regular  Baptist  Church,  62-26. 

19.  To  compel  official  action:  A  public 
officer  cannot  be  compelled  by  mandamus  to 
execute  a  contract  binding  upon  the  state : 
CJiance  i\  Temple,  1-179,  200. 

20.  Where  a  board  of  school  directors  re- 
fuse to  act  in  a  particular  case,  mandamus 
will  lie,  as,  for  instance,  to  compel  a  board 
of  directors  to  restore  territory  to  a  district 
township,  there  being  no  appeal  from  the 
refusal  of  the  board  to  act  in  such  a  case : 
AUnn  V,  Board  of  Directors,  58-77. 

21.  A  board  may  be  required  by  jnanda- 
mus  to  act  in  a  matter  as  to  which  a  duty  is 
enjoined  upon  it :  Hightower  v.  OverhauJser, 
65-847. 

22.  The  courts  may  by  mandamus  compel 
school  directors  to  re-admit  a  pupil  who  has 
been  unlawfully  excluded  by  reason  of  a 
rule  which  the  directoi's  had  no  power  to 
make :  Perkins  v.  Board  of  Directors,  56-476. 

28.  The  common  law  rule  that  mandamus 
will  not  be  granted  when  the  right  sought 
to  be  enforced  is  doubtful,  even  though  ap- 
plicable under  the  statutory  provisions,  does 
not  refer  to  a  case  where  the  doubt  is  one 
arising  upon  the  mere  construction  of  a  judi- 
cial order,  or  a  legal  doubt  as  to  the  effect 
or  meaning  of  a  record:  Larkin  v.  Harris, 
36-93. 

2i.  Demand  is  not  necessary  where  the 
proceeding  is  brought  to  enforce  the  perform- 
ance of  a  public  duty  which  is  pointed  out 
by  statute,  although  it  may  be  necessary  as 
to  a  matter  of  private  right :  State  ex  reL  v. 
County  Judge,  7-188;  State  ex  rel,  v,  Bailey, 
7-390. 

2o.  Siatnte  oriimitationg:  The  statute  of 
limitations  will  run  against  one  who  delays 
to  compel  performance  of  an  official  duty 
from  the  time  the  right  to  demand  is  com- 
plete :  Prescott  v.  Oonser,  34-175 ;  Beecher  v. 
Clay  County,  52-140. 


II.  Mandamus  to  compel  levy,  cotr 

LECTION,    ETC.,   OF   TAXES. 

2G.  To  pay  debt  not   in  Judgment:  A 

creditor  by  a  simple  contract  debt  has  no  legal 
right  to  maiuiamus  to  compel  a  city  to  levy  a 
tax  for  his  payment,  unless  the  debt  is  con- 
tracted under  a  special  law  or  vote  authoriz- 
ing such  proceeding  to  enforce  payment.  But 
it  is  otherwise  after  judgment  has  been  ob- 
tained and  it  can  be  paid  in  no  other  way : 
State  ex  rd.  v,  Davenport,  12-335;  Coy  v. 
City  Council,  17-1. 

27.  If  the  debt  is  contracted  under  some 
special  law  or  for  some  special  purpose,  and 
the  law  or  contract  makes  it  obligatory  on 
the  officers  to  lev}',  collect  and  place  in  the 
treasury  the  means  to  meet  such  indebted- 
ness, such  duty  may  be  enforced  without  the 
return  of  an  execution  nulla  bona:  State  ex 
reL  V.  Davenport,  12-335. 

28.  To  pay  for  property  taken:  Where  it 
becomes  the  duty  of  a  city  to  make  compen- 
sation for  property  taken  and  to  levy  a  tax 
therefor,  the  performance  of  such  duty  may 
be  enforced  by  mandamus:  State  ex  reL  v, 
Keokuk,  9-438. 

29.  When  taxes  ordered  levied:  Where 
county  officers  were  directed  by  writ  of  man- 
damns  to  levy  a  tax  which  ought  to  have 
been  made  some  time  before,  the  treasurer 
should  proceed  to  collect  the  tax  in  the  same 
manner  as  if  it  had  been  levied  when  it 
ought  to  have  been.  The  tax  must  there- 
fore be  treated  as  delinquent  from  the  time 
when  the  levy  ought  to  have  been  made 
and  not  from  the  time  when  it  actually 
was  made:  State  ex  rel.  v.  County  Judge, 
12-237. 

80.  Constitutional  limit  of  taxation:  The 
board  of  supervisors  cannot  be  compelled  by 
mandamus  to  levy  a  tax  beyond  the  consti- 
tutional limit  of  taxation:  Polk  v.  Winett, 
37-34. 

81.  Writ  may  direct  continnal  levy: 
Where  a  city  council  ia  directed  by  manda- 
mus to  levy  a  tax  not  exceeding  the  limit  of 
taxation  to  pay  off  a  judgment  against  the 
city»  the  order  may  direct  that,  in  case  the 
amount  realized  is  not  sufficient  to  pay  off 
the  judgment,  an  additional  tax  for  that  pur- 
pose shall  be  levied  for  subsequent  years: 
Coy  v.  CUy  Council^  17-1. 
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82.  Treasurer  to  pay  orer  tax  already 
collected:  An  action  by  mandamus  may  be 
maintained  to  compel  a  treasurer  to  pay  over 
a  tax  levied  and  collected  to  pay  a  judgment : 
Brown  v,  Crego,  82-408. 

8S.  And  this  remedy  may  be  pursued  in 
the  state  court  although  the  judgment  is  in 
the  federal  court :  Ibid, 

84.  The  county  treasurer  may  be  compelled 
by  mandamuH  to  pay  over  to  a  railway  com- 
pany a  tax  collected  for  its  benefit :  McGregor 
<t  8.  C.  jK.  Co,  v.  BirdsalL  80-255. 

85.  If  the  duty  to  levy  and  collect  a  tax 
for  the  payment  of  a  special  indebtedness  is 
imposed,  it  is  not  performed  by  making  the 
levy  and  providing  generally  for  the  pay- 
ment of  the  tax,  but  should  be  specifically 
executed  by  setting  apart  the  tax  as  a  special 
fund  for  the  purpose :  State  ex  rel,  v.  Daven- 
party  12-385. 

86.  If  the  levy  is  made  and  the  officer  is 
proceeding  with  such  dispatch  as  the  law  re- 
quires and  permits  to  collect  the  same,  he 
will  not  be  in  default :  Ibid, 

37.  Tax-payer's  right  to  Intervene:  In 
an  action  against  an  officer  to  compel  the 
performance  of  a  legal  duty  in  the  levying  of 
a  tax,  a  tax  payer  cannot  intervene  on  the 
ground  that  the  tax  would  be  void  when  lev- 
ied :  Harwood  r.  Quinby,  44-885. 

88.  Impossible  performanee:  It  is  not 
proper  to  grant  a  writ  of  mnndamus  com- 
manding a  performance  beyond  the  powers 
of  the  defendant.  Therefore,  where  it  ap- 
pears that  there  are  no  funds  with  which  to 
pay  a  judgment,  it  is  error  to  grant  a  peremp- 
tory writ  commanding  the  officers  of  a  city 
to  pay  such  judgment,  even  though  they  have 
mis^plied  the  proper  funds  to  other  pur- 
poses :  Rice  v.  Walker,  44-458. 

89.  Refasal  of  officers  to  obey  mandate: 
Where  the  county  supervisors  refuse  to  obey 
the  mandate  of  the  federal  court  to  levy  a 
tax,  but  there  is  no  refusal  on  the  part  of  the 
county  treasurer  to  collect  the  tax  if  one 
were  levied,  the  federal  court  will  not  set 
aside  the  statute  which  confides  to  the  super- 
visors of  the  county  exclusively  the  right  to 
assess  a  county  tax,  and  assess  such  tax  itself 
by  its  own  commissioner ;  this  would  be  to 
repeal  the  state  law  which  makes  the  treas- 
urer the  only  tax  collector,  and  to  enact  a 
special  law  making  the  federal  court  the 


agent  to  sell  lands,  make  the  deeds,  and  trans- 
fer the  property  of  citizens  under  the  cover 
of  the  taxing  power :  Rusch  v.  Supervisors, 
Woolworth,  813. 

40.  Power  of  federal  courts:  The  fed- 
eral courts  may  exercise  the  same  authority 
by  mandamus  to  compel  the  payment  of  a 
judgment  against  a  municipal  corporation  as 
may  be  exercised  b}'  the  state  courts;  Riggs 
i\  Johnson  County,  0  Wall. .  IW. 

41.  Mandamus  and  not  bill  in  equity  and 
injunction  is  the  appropriate  remedy  in  cases 
like  the  above :  Ibid, ;  Walkley  v,  Mu^scatine, 
6  Wall.,  481. 

42.  Appointment  of  marshals  by  federal 
conrt  to  enforce  mandate:  The  federal 
courts  have  the  power  to  appoint  a  marshal 
as  a  commissioner  to  levy  and  collect  a  tax 
against  a  municipal  corporation,  when  the 
board  of  supervisors  have  disobeyed  or 
evaded  the  law  of  the  state  or  the  peremp- 
tory mandate  of  the  federal  court :  Supervis- 
ors V.  Rogers,  7  Wall.,  175;  Lansing  v. 
County  Treasurer,  1  Dillon,  522. 

43.  Federal  mandate;  state  injunction: 
Where  the  defendants  had  been  enjoined  by 
the  state  courts  from  levying  a  tax  before 
suit  had  been  brought  in  the  United  States 
courts,  held,  that  the  injunction  was  not  a 
sufficient  answer  to  an  alternative  writ  of 
mandamus  commanding  them  to  levy  a  tax 
to  pay  a  judgment  afterwards  recovered.  It 
ia  immaterial  whether  the  injunction  of  the 
state  court  was  before  or  after  the  judgment 
obtained  in  the  United  States  court,  or 
whether  before  or  after  the  institution  of  the 
suit.  It  is  not  a  question  which  court  first 
obtained  jurisdiction  of  the  case:  Riggs  v, 
Johnson  County,  6  Wall.,  166;  Mayor  v. 
Lord,  9  Wall.,  409;  Supervisors  v.  Durant, 
9WalL,415. 

III.  I:nterference  with  the  discre- 
tion OF  OFFICERS. 

44.  Not  permitted:  Mandamus  \a  not  de- 
signed to  enable  a  party  to  have  a  review  of 
the  action  of  officers  when  they  are  clothed 
with  a  discretion,  or  when  their  action  de- 
pends upon  facts  to  be  ascertained  by  them : 
Scripture  v.  Bums,  59-70. 

45.  An  officer's  discretion  is  not  to  be  con- 
trolled by  mandamtis:  Christy  v.  Whitmore, 
67-60. 
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Another  remedy. —  Who  may  maintain  the  action. 


46.  Ck)urts  cannot  by  mandamus  compel 
the  discretion  of  officers  or  tribunals.  So,  a 
board  of  supervisors  cannot  thus  be  compelled 
to  build  a  bridge,  or  rebuild  one  when  fallen 
down:  State  ex  rel,  i\  Jlfrnvis,  43-193. 

47.  Where  a  board  of  school  directors  have 
a  discretion  in  a  particular  matter,  such  dis- 
cretion cannot  bo  controlled  whether  they 
have  exercised  it  wisely  or  not:  Clark  v. 
Board  of  Directors,  24-266. 

48.  A  county  superintendent  vested  with 
a  discretion  in  the  matter  cannot  be  compelled 
by  mandamus  to  issue  a  teacher's  certificate : 
Bailey  V,  Ewart,  52-111. 

49.  Mandamus  will  not  lie  to  control  the 
action  of  a  board  of  equalization ;  it  can  only 
be  brought  to  compel  them  to  act :  Meyer  v. 
Dubuque  County,  43-592. 

60.  Under  the  Code  of  1851  a  county  judge 
could  not  be  compelled  to  allow  a  claim 
against  the  county.  In  case  the  judge  did 
not  allow  the  claim,  the  party  must  resort  to 
his  right  to  sue  the  county  by  ordinary  ac- 
tion :  State  ex  rel,  r.  County  Judge,  5-380. 

51.  It  is  not  judicial  discretion,nor  anything 
like  it,  for  township  trustees  to  seek  to  justify 
or  base  their  action  on  things  that  they  had 
no  right  to  take  into  consideration,  and  ar- 
bitrarily refuse  to  certify  as  by  law  they  are 
required  to  do :  Harwood  t\  Quinby,  44-385. 

IV.  Another  remedy. 

52.  That  a  judgment  debtor  lias  an  effect- 
ual remedy  against  one  of  two  joint  debtors 
will  not  prevent  him  from  proceeding  by 
mandamus  against  the  other,  where  that  is 
tlie  proper  remedy  against  the  latter :  Palmer 
V,  Stacy,  44-340. 

53.  Mandamus  will  not  lie  against  a  board 
of  school  directors,  where  the  party  has  the 
right  of  appeal  to  the  county  superintendent : 
Marshall  i\  Sloan,  35-445. 

54.  But  mandamus  is  the  proper  remedy 
to  compel  a  board  of  school  directors  to  carry 
out  a  vote  of  the  electors,  and  it  is  not  neces- 
sary to  first  prosecute  an  appeal  from  their 
action  to  the  county  superintendent :  Benja- 
min V,  District  Tp,  50-648. 

55.  Mandamus  is  not  the  proper  remedy 
for  compelling  a  clerk  to  issue  execution  on 
a  judgment,  there  being  a  plain,  speedy  and 
adequate  remedy  by  application  to  the  court 


or  judge  for  an  order  for  such  execution: 
Pickell  V,  Owen,  6G-485. 

56.  An  action  on  an  officer's  bond  for  dam- 
ages for  failure  to  perform  an  official  duty  is 
not  such  speedy  and  adequate  remedy  as  to 
prevent  resort  to  mundamus  to  compel  the 
performance  of  the  duty :  Prescott  v.  Gonser, 
34-175. 

V.  Who   may  maintain  the  action. 

57.  Party  aggrieved:  The  order  is 
granted  on  the  petition  of  a  private  party 
aggrieved :  Harwood  v.  Case,  37-692. 

58.  Therefore,  Jield,  that  under  the  act 
allowing  townships  to  vote  a  tax  to  aid  in 
the  construction  of  railroads  the  company 
could  not,  by  mandamus,  compel  a  treasurer 
to  collect  the  tax  until  it  showed  itself  en- 
titled to  receive  the  tax  and  the  whole 
amount  thereof:  Ibid, 

59.  Where  a  writ  of  mandamus  was  sued 
for  to  compel  a  mayor  to  issue  a  license  to 
the  applicant,  and  the  city,  while  the  suit 
was  in  progress,  repealed  the  ordinance  au- 
thorizing the  issuance  of  the  license,  held, 
that  the  action  for  mandamus  could  no 
longer  be  prosecuted:  Cutcomp  v.  Utt,  60- 
156. 

60.  Mandamus  will  not  be  granted  on  the 
petition  of  a  private  person  in  a  matter  in 
which  it  does  not  appear  that  he  has  any  in- 
terest: State  ex  rel.  v.  County  Judge,  2-280. 

01.  In  a  matter  of  pnblic  right,  any 
citizen  may  be  a  relator  in  an  action  for  a 
mandamus:  State  ex  rel,  v.  County  Judge, 
7-186. 

62.  A  private  citizen  may  maintain  an 
action  against  the  directors  of  a  school  dis- 
trict to  compel  action  upon  a  petition  to  have 
part  of  a  district  township  attached  to  an 
independent  district  for  school  purposes: 
Hightoiver  v.  Ovcrhaulser,  65-347. 

63.  Electors  of  a  precinct,  the  returns  of 
which  are  thrown  out  by  a  canvassing  board, 
are  proper  parties  to  bring  action  of  manda- 
mus against  the  boaiti  to  compel  the  canvass- 
ing of  such  returns :  State  ex  rel.  v,  Bailey, 
7-390. 

64.  Against  partnership  by  member 
thereof:  The  common  law  rule  that  a  party 
in  his  individual  capacity  cannot  bring  an 
action  against  a  partnership,  board  of  trust- 
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ees,  or  other  body  of  which  he  is  a  member, 
does  not  apply  to  this  proceeding:  Cooper  t\ 
NeUon,  3S-440. 

65.  Newspaper  pablisher  to  compel  pub- 
lication: The  publisher  of  a  newspaper  has 
no  such  personal  interest  in  the  action  of  the 
board  of  supervisors  or  a  county  officer  au- 
thorized to  make  publication  in  a  newspaper, 
as  to  compel  by  matidamus  the  selection  of 
his  paper  for  that  purpose :  Welch  v.  Board 
of  Supervisors,  23-199. 

66.  Tax-payer's  right  to  interreiie:  In 
an  action  against  an  officer  to  compel  the 
performance  of  a  legal  duty  in  the  levying 
of  a  tax,  a  tax-payer  cannot  intervene  on  the 

«  ground  that  the  tax  would  be  void  when 
levied:  Harwoodv.  Quinby,  44-885. 

As  to  what  is  a  sufficient  showing  of  inter- 
est, see  infra,  g§  69,  70. 

VI.  Exercise  of  the  writ  by  appel- 
late COURTS. 

67.  Mandamus  cannot  issue  from  the  su- 
preme court  except  to  a  court  of  record: 
Westbrook  v.  Wicks,  86-382. 

68.  It  is  a  well  settled  principle  that  courts 
of  appellate  jurisdiction  cannot  issue  a  writ 
of  mandamus  except  in  aid  of  their  appellate 
powers :  United  States  ex  rel,  v.  Commission- 
ers, Mor.,  81. 

VII.  Practice. 

69.  Showing  of  interest:  As  to  the  inter- 
est which  a  private  individual  must  show  in 
order  to  enable  him  to  maintain  an  action  to 
compel  the  opening  of  a  highway,  see  Moon 
V,  Cort,  48-503;  State  ex  rel.  v.  County  Judge, 
a-280. 

70.  A  i)arty  cannot  have  relief  by  man- 
damus without  making  the  showing  required 
by  the  statute :  Scripture  v.  Bums,  59-70. 

71.  Deninrrer  not  motion  to  dismiss: 
'Where  the  fac&  stated  in  an  application  for 
^naiuiamus  do  not  entitle  the  plaintiff  to  the 
relief  asked,  a  demurrer  and  not  a  motion  to 
dismiss  is  the  proper  remedy :  Meyer  v.  Du- 
buque County,  43-592. 

73.  But  under  former  practice  an  informa- 
tion for  mandamus  was  not  subject  to  de- 
murrer :  State  ex  rel,  v.  Board  of  Equaliza- 
tion, 10-157. 


78.  Writ  should  issue  in  individual  name: 

A  peremptory  writ  of  mandamus  should 
issue  to  an  officer  in  his  individual  name 
and  not  merely  by  the  name  of  his  office : 
State  ex  rel,  v.  Smith,  9-334. 

74.  How  directed  against  a  city:  A  writ 
of  mandamus  compelling  the  mayor  and 
aldermen  of  the  city  of  Davenport  to  levy 
a  tax  is  proi)erly  directed,  altliough  the  cor- 
porate name,  by  wliich  the  charter  provides 
that  the  city  shall  sue  and  be  sued,  is  the 
"City  of  Davenport:*'  Mayor  v.  Lord,  9 
WaU..  409. 

75.  Bate  of  levy  of  tax:  It  is  error  to 
make  an  order  for  a  tax  levy  without  data  to 
show  how  much  the  levy  would  yield,  but 
where  the  payment  of  the  judgment  by  the 
levy  of  a  less  rate  would  be  a  sufficient  com- 
pliance witli  the  writ,  it  is  error  without 
prejudice:  Coy  v.  City  Council,  17-1. 

76.  Jarisdietion:  An  objection  to  the 
jurisdiction  which  relates  to  the  character 
and  residence  of  parties  comes  too  late  wiien 
first  made  after  judgment  and  then  can  only 
be  urged  on  error.  If  made  and  improperly 
overruled,  it  would  be  valid  and  binding  un- 
til reversed  on  writ  of  error :  Ex  parte  Hol- 
man,  28-88. 

77.  Continuance:  An  action  for  man- 
damus may  be  continued  until  the  acts  re- 
quired are  performed:  Palmer  v,  Jones,  49- 
405. 

78.  So  where  a  city  council  is  du'ected  by 
mandamus  to  levy  a  tax  not  exceeding  the 
limit  of  taxation,  to  pay  off  a  judgment 
against  the  city,  the  order  may  direct  that,  in 
case  the  amount  realized  is  not  sufficient  to 
pay  off  the  judgment,  an  additional  tax  for 
that  purpose  shall  be  levied  for  subsequent 
years :  Coy  v.  City  Council,  17-1. 

79.  Nunc  pro  tunc  entry  on  journal: 
Where  a  writ  of  mandamus  issued  without 
any  order  of  the  court  having  been  entered  on 
the  journal  record  of  the  clerk,  but  a  note  of 
it  was  entered  on  the  clerk's  and  judge's 
dockets,  held,  that  the  court  on  motion  would 
allow  the  judgment  to  be  entered  nunc  pro 
tunc:  Supervisors  v,  Durant,  9  Wall.,  736. 

80.  Writ  Issues  only  after  Judgment: 
Under  present  statutory  provision  (Code, 
§  8881)  the  writ  of  mandamus  can  only  issue 
after  judgment,  and  not  as  an  original  or  in- 

I  termediate  process :  Wright  v.  Connor,  34-240. 
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81.  Directed  to  a  board:  Where  a  writ 
was  directed  to  a  board  of  canvassers,  Jieldy 
that  it  was  not  necessarily  erroneous,  al- 
though one  of  the  former  members  had  be- 
come functtLS  officio:  State  ex  rel.  v,  Bailey, 
7-S90. 

82.  It  is  no  objection  to  the  writ  that  some 
acts  or  some  parts  of  the  duty  enjoined 
therein  are  to  be  done  by  one  of  the  defend- 
ants and  do  not  pertain  to  the  others,  if  it 
is  a  part  of  the  original  object  intended. 
Thus  the  writ  may  issue  to  the  mayor,  bur- 
gesses, commonalty  and  the  like  of  the  town 
where  some  part  of  the  duty  is  to  be  per- 
formed by  the  mayor  alone.  Therefore,  held, 
that  a  writ  directed  to  the  board  of  canvassers, 
consisting  of  the  county  judge  and  others,  di- 
recting a  recan  vass  of  the  ballots  by  the  board 
and  the  recording  of  the  result  by  the  county 
judge,  was  proper :  Ibid. 

83.  Not  final:  The  proceeding  under  a 
writ  of  mandamua  to  compel  a  recanvass  of 
votes  at  an  election  does  not,  in  all  cases,  de- 
termine the  ultimate  right.  It  mdy  still 
be  necessary  after  a  recanvass  to  resort  to 
quo  warranto  or  an  injunction  for  a  contest 
of  election :  State  ex  rel,  v.  County  Judge,  7- 
186. 

84.  Insnflieient  answer;  peremptory 
writ :  The  issuance  of  a  peremptory  writ  is 
not  the  necessary  consequence  of  the  respond- 
ent's answer  being  held  insufficient,  if  the 
insufficiency  is  in  the  pleading  only  and  not 
in  the  answer.  In  case  the  answer  is  held 
insufficient,  the  court  will  in  the  first  in- 
stance direct  the  respondent  to  ffie  a  fuller 
and  more  perfect  answer:  State  ex  rel,  v, 
Jones,  10-65. 

85.  A  peremptory  writ  should  conform 
strictly  to  the  altematiye:  State  ex  rel,  v. 
County  Judge,  12-237. 

86.  Return  of  the  writ ;  impossible  per- 
formance: Under  g  8382  of  the  Code,  it  is  not 
proper  to  grant  a  writ  of  mandamus  com- 
manding a  performance  beyond  the  powers 
of  defendant.  Therefore,  held,  that  where  it 
appeared  that  there  were  no  funds  with 
which  to  pay  a  judgment,  it  was  error  to 
grant  a  peremptory  writ  commanding  the 
officers  of  a  city  to  pay  such  judgment,  even 
though  they  had  misapplied  the  proper  funds 
to  other  purposes.  But  if  the  defendant  has 
wrongfully  put  it  out  of  his  power  to  do  the 


act,  he  may  be  liable  in  damages:  Bioe  v. 
Walker,  44-458. 

87.  Return ;  when  snliicient:  To  make  re- 
turn of  a  writ  of  mandamus  to  collect  a  tax 
properly  responsive  to  the  writ,  all  the  facts 
should  be  alleged  and  the  amount  collected 
thereunder  stated,  so  that  the  court  can  de- 
termine the  excuse  of  the  officer  in  case  of 
failure  to  execute  the  mandate,  and  also 
whether  the  amount  of  the  judgment  has 
been  realized.  A  return  merely  stating  that 
a  levy  has  been  made  to  pay  this  and  other 
claims  is  erroneous:  Benbow  v.  lorva  City, 
7  WaU.,  318. 

88.  A  writ  of  mandamus  directing  pay- 
ment of  certain  orders  by  the  treasurer  of  a 
school  district,  without  description  of  the 
orders  by  numbers  or  amounts,  is  defective: 
State  ex  rel,  v.  District  T^p,  11-155. 

89.  Return  may  be  amended:  The  return 
of  a  marshal  may  be  amended  to  show  that 
the  writ  was  exhibited  to  each  of  the  super- 
visors at  the  time  of  the  service — this  being 
a  matter  of  cx>mmon  practice:  Supervisors 
V,  Durant,  9  Wall.,  736. 


MARRIAGE. 

I.  What  constitutes. 
II.  Void  marriages;  action  to  avoid. 

I.  What  constitutes. 

1.  Improperly  granting  license:  Under 
the  statute  (Ckxie,  §  2192)  a  clerk  of  a  court 
granting  a  license  in  violation  of  the  provis- 
ion of  statute  is  guilty  of  a  misdemeanor 
punishable  under  Code,  §  3967,  of  which  a 
justice  of  the  peace  does  not  have  jurisdic- 
tion :  White  v.  State,  4-449. 

2.  Solemnizing  without  license:  The  sol- 
emnizing of  a  marriage  without  a  license 
being  first  procured  subjects  the  parties  to 
punishment  for  a  misdemeanor,  but  not  to 
the  fine  of  fifty  dollars  provided  for  in  Code, 
§  2195,  for  solemnizing  marriages  with  the 
consent  of  parties  in  any  other  manner  than 
prescribed  by  statute :  Jhid, 

8.  Age  of  consent:  The  statute  declaring 
the  ages  after  which  parties  may  contract  a 
valid  marriage  does  not  repeal  the  common 
law  rule  fixing  tho  age  of  marriage  consent 
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for  males  at  fourteen  and  females  at  twelve 
yean  of  age.  The  statute  is  merely  cumula- 
tive in  its  operation:  Goodwin  v.  Thampaon, 
20.  Or.,  829. 

4.  Agreement  and  eohabftatlon:  The  rule 
d  the  common  law  that  any  mutual  agree- 
ment between  the  parties  to  be  husband  and 
wife,  m  presenti,  foUowed  by  coliabitation, 
constitutes  a  valid  binding  marriage  if  there 
is  no  legal  disability  on  the  part  of  either  to 
contract  matrimony,  is  still  in  force.  The 
statute  providing  punishment  for  solemniz- 
ing marriages  otherwise  than  in  the  form 
prescribed  by  law  does  not  make  such 
marria^pes  void:  Blanchard  v,  Lambert,  48- 
22& 

5.  Cohabitation  does  not  of  itself  constitute 
marriage,  but  it  is  sufficient  if  the  parties  co- 
habiting intend  marriage,  and  it  is  immate- 
rial how  the  intention  is  expressed:  McFar- 
land  V,  McFarland,  51-585. 

••  Evidence  of  marriage;  record:  The 
marriage  register  is  sufficient  evidence  to  es- 
tablish the  marriage  without  other  proof  that 
the  person  officiating  was  authorized  to  sol- 
emnize marriages:  VerJiolf  V.  VanHouwen- 
kngen^  21-129. 

7.  The  law  makes  marriage  a  matter  of 
public  record,  and  the  record  is  evidence  of 
the  fact  of  marriage,  which  may  be  intro- 
duced in  a  prosecution  for  bigamy:  State  v. 
Matlock.  7(^229. 

8.  The  record  may  be  introduced  to  estab- 
lish the  marriage  of  parties  charged  with 
incest :  State  v.  Schaunhursty  84-547. 

9.  Other  .eyldenee:  In  an  action  for  crimi- 
nal conversation,  marriage  may  be  proven 
by  the  testimony  of  the  parties  or  others. 
Record  evidence  is  not  necessary :  KUbum  v. 
Mullen,  22-498. 

10.  The  same  is  true  in  a  prosecution  for 
bigamy :  State  v.  WiUiavMf  20-98 ;  State  v. 
Hughes,  58-185. 

11.  In  a  prosecution  for  adultery  or  big- 
amy, reoord  evidence  is  not  indispensable, 
but  the  marriage  may  be  proven  by  the  tes- 
timony of  either  the  husband  or  the  wife, 
corroborated  by  cohabitation:  State  v.  Wit- 
«m,  22-864;  State  v.  Nodal,  69-478. 

12.  In  a  prosecution  for  adultery  evidence 
of  admissions  of  defendant  as  to  the  fact  of 
marriage,  if  voluntary,  is  admissible:  State 
V.  Banders,  d(M)82. 


II.  Void  mabbiages  ;  action  to  avoid. 

18.  Absence  of  husband:  The  presump- 
tion of  death  of  the  husband  does  not  arisB 
until  he  has  been  absent  without  intelligence 
concerning  him  for  seven  years.  Whether 
cohabitation  by  the  wife  with  a  husband,  un- 
der a  marriage  celebrated  before  the  expira- 
tion of  this  period,  continued  until  after 
such  expiration,  will  constitute  a  valid  mar- 
riage, quare:  State  v.  Henke,  58-457. 

14.  A  marriage  which  is  void  ab  initio,  by 
reason  of  a  former  wife  of  the  husband  be- 
ing alive,  has  no  effect  upon  the  property 
rights  of  the  parties,  and  they  stand  in  the 
same  relation  as  though  it  had  never  oc- 
curred :  Carpenter  v.  Smith,  24-200. 

15.  Where  in  such  case  the  parties  were 
joint  plaintiffs  in  an  action,  Tield,  that  the 
wife  was  not  estopped  from  denying  the 
rights  of  her  co-plaintiff  as  husband,  and 
that  a  conclusive  presumption  of  the  validity 
of  the  marriage  did  not  arise  from  such  pro- 
ceedings: Ibid. 

16.  Effect  of  void  marriage:  Marriage  of 
a  person  having  a  husband  or  wife  living  is 
void,  and  therefore  where  a  woman  having 
married  a  man  having  a  wife  living,  subse- 
quentiy  married  a  husband  who  afterwards 
died,  held,  that  she  was  the  widow  of  such 
deceased :  Drummond  v.  Irish,  52-41. 

17.  Fraud:  A  marriage  contract  rests  upon 
the  consent  of  the  parties  thereto,  and  if  one 
of  them  is  legally  incapable  of  consenting,  or 
by  the  exercise  of  fraud  or  force  the  mar- 
riage was  celebrated  without  his  or  her  con- 
sent, it  is  void  and  may  be  so  declared  by  a 
court  of  chancery,  but  the  force  or  fraud  re- 
lied upon  must  be  clearly  established.  Mere 
false  representations  by  one  of  the  parties  as  to 
his  fortune,  character  or  social  standing  will 
not  avoid  the  marriage :  Wier  v,  StiU,  31-107. 

18.  Action  to  annul:  Where  a  marriage 
is  by  provision  of  law  absolutely  void,  and 
not  merely  voidable,  it  is  not  necessary  that 
an  action  to  annul  it  be  brought  before  a 
subsequent  legal  marriage  can  be  made: 
Drummond  v.  Irish,  52-41. 

19.  In  an  action  to  annul  a  marriage 
plaintiff  may  have  alimony  as  in  an  action 
for  divorce.  In  a  proper  case  an  attachment 
may  issue  as  it  may  in  a  divorce  proceeding : 
Daniels  v.  Morris,  54-869. 
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For  what  allowed. 


MASTER  AND  SERVANT. 

As  to  the  liability  of  the  master  for  negli- 
gence of  the  servant,  see  Negligence,  II. 


riECHANICS'  LIENS. 

I.  For  what  aixowed. 
II.  Filing  statements,  etc. 

III.  Extent  op  the  lien  and  method  op 

enforcement. 

IV.  Waiver;  collateral  security. 

I.  For  what  allowed. 

1.  Under  contract  with  the  owner:  If 

there  has  been  no  contract  with  the  owner  of 
the  land,  no  lien  can  attach  by  virtue  of  labor 
done  or  material  furnished  in  the  erection  of 
a  building  thereon.  The  amount  of  interest 
held  by  the  owner  does  not  seem  to  be  ma- 
terial, but  the  lien  will  attach  only  to  such 
interest:  Hedman  v,  Williamson,  2-488. 

2.  The  statute  gives. no  mechanic's  lien 
upon  any  interest  except  by  virtue  of  a  con- 
tract between  the  mechanic  and  the  owner 
of  such  interest,  and  the  acceptance  by  the 
owner  of  land  of  improvements  placed 
thereon  under  a  contract  with  a  person  hav- 
ing no  interest  therein  does  not  give  the  right 
to  a  lien  as  against  such  owner,  the  improve- 
ments having  been  made  for  the  benefit  of  the 
person  in  possession  and  not  for  the  benefit 
of  the  owner :  Wilkins  v,  Litchfield,  69-465. 

3.  The  contract  under  which  the  services 
were  performed  or  material  furnished  should 
be  set  forth  in  the  petition  to  enforce  the  lien : 
Logan  v.  Attix,  7-77. 

4.  It  must  be  shown  that  the  materials  for 
which  a  lien  is  claimed  were  furnished  upon 
a  contract  especially  for  the  purpose  of  being 
used  for  or  about  a  building;  but  the  par- 
ticular building  for  which  they  were  to  be 
used,  need  not  be  mentioned  or  understood : 
Cotes  V,  Shorey,  8-416. 

o.  Parol  evidence  is  admissible  to  show 
the  purpose  for  which  the  material  was 
furnished,  even  where  the  contract  is  in  writ- 
ing: Neilson  v.  Iowa  Eastern  R,  Co,,  51-184. 

G.  Implied  contract:  In  order  to  entitle  a 
pai*ty  furnishing  material  to  a  lien,  it  is  not 
necessary  that  it  appear  that  there  was  an 
express  contract  that  the  material  should  be 
furnished,  or  that  it  should  be  used  in  the 


construction  of  the  building  or  improvement 
on  which  the  lien  is  claimed :  Ibid. 
And  see  infra,  ^  34. 

7.  While  the  work  must  be  performed  or 
the  material  furnished  under  a  contract  it  is 
not  necessary  that  every  item  should  be  con* 
templated  and  specifically  named:  Jones  i\ 
Swan,  21-181 ;  Stockicellv,  Carpenter,  27-119. 

8.  It  need  not  be  expressly  understood  that 
the  mechanic  is  to  have  a  lien:  Jones  v, 
Svxin,  21-181. 

9.  Improvements  on  wife*s  land  by  con- 
tract with  husband:  Where  the  title  to  land 
is  in  the  wife,  a  mechanic  cannot  have  a 
lien  thereon  for  material  furnished  the  hus- 
band, without  the  acquiescence  of  the  wife, 
to  erect  a  building  upon  such  land;  and  it 
will  not  be  presumed  from  the  marital  rela- 
tion alone  that  the  husband  is  authorized 
to  act  in  the  matter  as  the  agent  of  the  wife : 
Miller  v.  Hollingsvoorth,  88-224;  S,  C,  36- 
163 ;  Price  v,  Seydel,  46-696 ;  Nelson  v.  Cover, 
47-250. 

10.  A  wife's  premises  cannot  be  charged 
with  a  lien  for  improvements  ^ected  thereon 
by  her  husband,  against  her  protest.  If  she 
knows  or  has  reason  to  suspect  that  material 
is  being  bought  by  her  husband  in  her  name, 
it  may  be  her  duty  to  notify  the  person  from 
whom  it  IB  bought  that  she  repudiates  the 
agency,  but  where  the  material  is  bought  by 
her  husband  in  his  own  name,  she  is  under 
no  obligation  to  take  any  action :  Oetty  v, 
Tramel,  67-288. 

11.  In  such  case  the  person  furnishing  the 
material  can  have  no  lien  upon  the  improve- 
ments :  Ibid, 

13.  If  the  wife's  acquiescence  is  shown, 
an  equitable  lien  may  be  established :  Miller 
V,  Hollijiysworth,  36-163. 

18.  A  subcontractor  having  no  direct  con- 
tract with  the  wife  on  whose  property  the 
labor  and  material  are  used  and  who  has  not 
taken  the  steps  required  by  statute  for  secur- 
ing his  mechanic's  lien  cannot  assert  an 
equitable  lien  against  the  property  of  the 
wife:  Nelson  v.  Cover,  47-250. 

14.  However,  if  the  material  is  furnished 
for  the  use  and  benefit  of  the  wife  and  at  the 
request  of  the  husband  acting  as  her  agent, 
a  lien  may  be  had  upon  the  property  of  the 
wife:  Kidd  v,  Wilson,  28-464;  Burdick  v. 
Moon,  24-418. 
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IS.  The  property  of  a  married  woman  will 
be  sabject  to  a  mechanic's  lien  for  improve- 
ments made  under  a  contract  with  herself 
and  husband  jointly :  Oreenough  v.  Wigging- 
toA,  2  G.  Gr.,  435. 

It,  Where  a  contract  is  made  for  the  wife 
hokling  the  legal  title  by  her  husband  acting 
as  her  agent,  a  lien  may  be  established  as 
against  her  property:  Bissell  v.  Lewis,  56- 
tSL 

17.  Co-tenant:  Where  defendant  had  a 
life  estate  and  a  one-third  interest  in  fee, 
held,  that  he  could  create  a  mechanic's  lien 
against  the  property  only  to  the  extent  of  his 
right  and  interest  therein :  Conrad  v,  Starr, 
5>-470. 

IS.  Who  deemed  owner:  A  party  in  pos- 
session under  contract  of  purchase,  or  a  bond 
for  a  deed,  is  an  **  owner,"  as  contemplated 
by  the  statute:  Monroe  v.  West,  13-119; 
Stockwell  v\  Carpenter,  37-119. 

19.  Ratification:  Facts  in  a  particular 
case  held  sufficient  to  show  acquiescence  in 
imprivements  made  thereon  by  contract 
with  another,  and  the  adoption  and  recogni- 
tion of  his  contract  for  the  matenal  as  made 
in  behalf  of  the  owner :  Burdick  v,  Moulton, 
53^761. 

SO.  Lien  upon  improTements:  Although 
material  furnished  for  or  labor  performed 
upon  an  improvement  upon  land,  under  con- 
tract with  one  having  no  interest  therein  nor 
authority  to  contract  for  the  owner,  will  not 
give  any  lien  upon  the  land,  the  right  of  a 
lien  upon  the  improvements  may  exist  in 
such  case,  and  for  that  purpose  it  is  imma- 
terial whether  or  not  the  person  with  whom 
the  contract  was  made  had  any  right  to  im- 
prove the  land :  Lane  v.  Snow,  66-544. 

21.  Equitsble  interest:  A  mechanic's  lien 
wiU  attach  upon  an  equitable  title,  and  will 
follow  the  title  into  whosesoever  hands  it 
may  pass,  and  a  mere  substitution  of  another 
contract  for  that  under  which  the  property  is 
held  will  not  defeat  the  lien,  if  the  new  con- 
tract was  given  as  evidence  of  the  same  rights 
wfai<^  were  held  under  the  old:  Clark  v, 
Parker,  58-509. 

t2.  Extent  of  lien:  A  lien  which  has  at- 
tached to  the  lan«l  will  remain  thereon  after 
the  materials  have  been  destroyed   or  re- 
moved: UridL  , 
2Z*  The  lien  attaches  to  the  building  and 


not  to  the  material  furnished;  a  purchaser 
of  such  material,  even  with  knowledge  that 
it  is  not  paid  for,  takes  free  from  any  Hen : 
Heaton  v,  Uorr,  41^187. 

24.  A  party  furnishing  material  for  a  build- 
ing or  improvement  under  contract  has  a 
lien  for  all  the  material  furnished  whether 
used  or  not:  Neilson  %\  lovxi  Eastern  R,  Co., 
51-184;  S,  C,  51-714. 

2o.  The  rolling  stock  of  a  railway  is  not  a 
part  of  the  realty,  and  a  party  furnishing 
ties  for  the  construction  of  the  road  does  not 
acquire  any  lien  upon  such  rolling  stock: 
Ibid.  (But  the  statute  now  provides  other- 
wise. ) 

26.  Pnblle  boildings  or  improTements: 
The  provisions  of  the  statute  are  only  in- 
tended to  apply  to  property  which  may  be 
sold  on  execution,  and  a  mechanic*s  lien  can- 
not be  enforced  against  public  property,  such 
OS  public  buildings,  bridges,  etc.,  which  are 
exempt  from  execution  sale.  (Code,  §  3048) : 
Loring  v,  SmaU,  50-271 ;  Lewis  v.  Chickasaw 
County,  50-234;  Chamock  v.  District  T^p^ 
51-70;  Whiting  r.  Story  County,  54-81; 
Brenenian  v.  Harvey,  70-479. 

27.  It  is  not  proper,  where  it  is  attempted 
to  enforce  a  lien  against  a  public  building  or 
improvement,  to  render  a  judgment  not  a 
lien,  to  be  enforced  in  the  usual  way  by  a 
tax.  The  lien  can  be  enforced  only  in  the 
manner  prescribed :  Loring  v.  Small,  50-271 ; 
Whiting  t.  Story  County,  54-81. 

28.  As  to  whether  a  mechanic's  lien  can  be 
placed  upon  the  property  of  a  private  water 
company  engaged  in  supplying  the  inhabit- 
ants of  a  city  witl  water,  qucere:  Harrison, 
etc.  Iron  Co.  v.  Counaril  Bluffs  Water  Works 
Co.,  25  Fed.  Rep.,  170. 

20.  Thestatute(15G.  A.,ch.  23;  McClain's 
Ann.  Stat.,  603)  authorizing  the  enforcement 
against  public  improvements  of  a  lien  in  be- 
half of  holders  of  bonds  issued  for  the  pur- 
pose of  making  such  improvements,  where 
the  amount  of  such  bonds  exceeded  the  con- 
stitutional limit  of  indebtedness,  was  held 
unconstitutional  as  making  the  municipal 
corporation  issuing  such  bonds  liable  in  an 
amount  exceeding  such  limit  of  indebted- 
ness: Mosher  v.  Independent  School  Dist., 
44-122. 

80.  There  is  no  proceeding  authorized  for 
subjectiug  the  indebtedness  of  the  county  to 
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the  oontractor,  to  ihe  claim  of  the  subcon- 
tractor or  laborer  for  work  done  upon  a 
county  building  or  bridge  under  the  contract : 
Breneman  v.  Harvey,  70-479. 

81.  Under  20  G.  A.,  ch.  179,  providing  that 
laborei-s  and  subcontractors  performing  labor 
or  furnishing  material  for  the  erection  of  any 
bridge  or  public  building  shall  have  a  claim 
against  the  county  or  pubUc  corporation  con- 
structing it,  in  an  amount  not  exceeding  the 
contract  price  of  such  bridge  or  building,  by 
filing  with  the  proper  officer  of  the  corpora- 
tion an  itemized  and  sworn  statement  of  his 
claim,  within  thirty  days  after  the  perform- 
ance of  the  labor  or  furnishing  materials, 
hdd,  that  a  statement  filed  after  the  expira- 
tion of  thirty  days  would  not  entitle  the 
party  filing  it  to  any  lien :  Ibid. 

32.  For  what  improTements:  Breaking 
the  sod  is  not  such  '*  improvement  upon 
land  *'  as  to  entitle  the  person  performing 
such  labor  to  a  mechanic*s  lien:  Brown  u 
Wyman,  56-452. 

88.  A  person  who  furnishes  and  erects 
lightning-rods  attached  to  a  house  or  other 
structure  is  entitled  to  a  mechanic's  lien 
therefor :  Harris  v.  ScktUtz,  64-589. 

84.  To  whom  lien  allowed:  Proof  of  per- 
formance of  labor  upon  a  building  is  suffi- 
cient to  entitle  a  party  to  a  lien ;  he  is  not 
required  to  show  a  special  agreement  that 
the  labor  was  to  be  performed  about  that 
building.  An  implied  contract  will  support 
alien:  Foerderv.  Wesner,  56-157. 

And  see  supra,  §§  6-8. 

85.  A  party  should  not  be  denied  a  lien  for 
labor  performed  merely  from  the  fact  that, 
in  addition  to  the  performance  of  the  labor, 
he  rendered  services  as  overseer  of  the  work : 
Foerder  v.  Wesner,  56-157. 

88.  A  laborer  employed  for  days*  wages 
in  the  construction  of  a  railroad  is  entitled 
to  a  lien  on  the  road  for  such  wages :  Moman 
V.  CarroU,  85-22. 

87.  A  subcontractor  under  a  subcon- 
tractor is  also  entitled  to  a  lien:  Mears  v. 
Stubbs,  45-675. 

38.  Where  a  raUroad  is  a  unit  in  everv  re- 
spect  except  in  its  construction,  a  subcon- 
tractor who  builds  only  a  part  of  the  road 
has  nevertheless  a  right  to  a  lien  on  the  whole 
road:  Brooks  r.  Railway  Co.,  101  U.  S.,  448. 

89*  A  creditor  is  not  entitled  to  a  lien  for 


money  paid  out  for  the  use  of  a  debtor,  al- 
though embraced  in  the  same  account  with 
charges  for  services  rendered :  Stubbs  v.  Cla- 
Hnda,  C.  5.  <fc  S,  W,  R,  Co.,  65-518. 

40.  Indebtedness  for  work  or  material: 
Where  there  was  an  exchange  of  property, 
and  one  party  agreed  to  build  a  house  for  the 
other  as  a  part  of  the  contract,  while  the  lat- 
ter undertook  to  satisfy  a  mortgage,  hdd, 
that  upon  failure  of  the  latter  to  satisfy  the 
mortgage,  the  former  could  not  claim  a  me- 
chanic's lien  for  the  building  of  the  house, 
the  indebtedness  not  being  for  the  work  or 
material,  but  for  failure  to  perform  the  con- 
tract with  reference  to  the  mortgage :  Brown 
V,  Rodocker,  65-55. 

41.  Nature  of  the  interest:  A  mechanic's 
lien  is  an  insurable  interest :  Carter  v,  Hum- 
boldt F,  Ins.  Co,,  12-287. 

42.  A  mechanic's  lien  is  not  an  interest  in 
real  estate ;  it  is  the  right  to  a  remedy  against 
the  property  whereby  the  real  estate  may  be 
subjected  to  a  specific  lien  for  the  payment 
of  the  claim :  Andrews  v,  Burdick,  62-714. 

IL  Filing  statements,  etc. 

48.  What  statement  snflicient:  A  simple 
statement  that  a  sum  is  due  the  person 
claiming  a  lien  is  not  the  '' statement  or  ac- 
count" required  by  statute  to  be  filed.  It 
should  show  the  account  whereon  the  de- 
mand is  founded.  The  claim  should  show 
that  the  party  is  entitled  to  a  lieu,  and  the 
nature  of  the  demand,  and  the  time  when  it 
accrued  should  therefore  appear:  Valentine 
V.  Rawson,  57-179. 

44.  It  is  not  required  that  the  name  of  the 
owner  of  the  property  against  which  the  lien 
is  claimed  should  be  mentioned  in  the  state- 
ment. Where  the  owner  had  died  before  the 
filing  of  the  statement  for  a  lien,  hdd,  that 
the  statement  was  sufficient  if  made  out 
against  the  estate,  though  the  names  of  the 
heirs  owning  the  property  were  not  men- 
tioned: Welch  V.  McOrath,  59-519. 

45.  Where  the  claim  shows  a  contract  be- 
tween a  contractor  and  the  owner  of  prop- 
erty for  the  building  of  a  house  thereon  and 
the  purchase  by  the  contractor  of  the  lumber 
to  be  used  in  buililing  the  house  and  the  fur- 
nishing of  such  lumber  by  the  party  claiming 
the  lien,  such  claim  sufficiently  shows  the 
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Bte  of  the  lunaber  in  building  the  hoose :  Eto- 
tug  r.  FoUowL,  67-65- 

4ft.  The  statement  far  the  mechanic's  lien 
dioald  contain  a  bill  of  particulars:  Oreene 
V.  BTf,  a  O.  Ghr.,  606. 

47.  If  the  bill  of  particulars  is  as  definite  as 
the  circomstanoea  of  the  case  will  allow,  it 
will  be  sufficient :  Mix  r.  Ely,  2  G.  6r.,  618. 

^Sw  If  all  the  items  constitute  in  fact  parts 
of  one  accx>ant,  that  is,  relate  to  one  and  the 
Mme  transaction,  respecting  which  the  con- 
tract to  furnish  material  was  made,  they 
may  be  included  in  one  statement,  although 
intermediate  balances  may  have  been  struck 
in  the  account :  Lamb  v.  Hanneman,  40-41. 

49.  One  who  furnishes  material  to  a  con- 
tractor to  be  used  in  making  an  improve- 
ment  may  make  a  claim  in  a  single  lien  for 
all  tftie  nmterial  furnished  for  a  single  build- 
ing, although  the  work  performed  by  the 
cootractor  upon  such  building  may  be  under 
different  contracts.  It  would  be  a  great 
hardship  upon  a  subcontractor  to  require  him 
to  take  notice  of,  and  bear  in  mind  at  his 
peril,  fwecisely  where,  in  the  construction  of  a 
building  and  use  of  material,  one  contract 
ends  and  the  other  begins.  In  such  cases 
SCI  rice  of  notice  by  subcontractors  made 
within  thirty  days  after  the  furnishing  of  the 
last  material  is  sufficient:  Jones,  etc.  Lum- 
ber Co.  r.  Murphy,  64-165. 

&0.  Application  of  payments:  Where  a 
contractor,  indebted  to  a  lumber  dealer  on 
two  accounts  for  material  furnished  for  two 
different  buildings  on  premises  of  distinct 
owners,  made  a  payment  which  was  at  first 
applied  by  the  creditor  on  one  account,  but 
afterward  charged  to  the  other,  held,  that  it 
not  appearing  that  the  first  application  was 
made  by  mistake,  the  lien  under  the  first  ac- 
count was  thereby  released  to  that  extent  as 
to  the  property  covered  thereby,  and  was 
not  revived  by  the  subsequent  change  in  the 
application:  Chicago  Lumber  Co,  v.  Woods, 
53-552. 

&!•  Snffleieuey  of  affldaylt:  An  affidavit 
for  a  mechanic's  lien  conmiencing  '*  A.  B., 
agent  for  C.  D.,  being  duly  sworn  says  that 
OD,  eic,,  he  made  a  parol  contract,  etc.,  to 
fanusih  material,  etc.,  for  which  he  claims  a 
mechanic's  lien,  etc.,''  Tield  sufficient  to  sup- 
port a  mechanic's  lien  in  behalf  of  C.  D. : 
Lamb  v.  Hanneman,  40-41. 


b2.  Incorrect  statement:  The  party  filing 
the  statement  for  the  mechanic's  lien  should 
be  held  to  the  strictest  exercise  of  good  faith, 
and  if  it  appears  that  he  has  included  within 
his  statement  items  of  account  for  which  he 
is  not  entitled  to  a  lien,  for  the  purpose  of 
securing  a  Hen  for  such  items,  his  entire 
claim  for  the  lien  should  be  rejected :  Stvbbs 
17.  Clarinda,  C.  8,  cfc  S.  W.  R.  Co,,  65-518. 

58.  Therefore,  where  items  for  money  ex- 
pended were  included  in  an  accoimt  in  such 
way  as  to  make  it  appear  that  they  were  for 
services  rendered,  held,  that  the  plaintiff  was 
not  entitled  to  a  lien,  even  for  services  which 
he  had  rendered :  Ibid, 

54.  Mistake  in  description  of  property: 
The  fact  that  in  the  statement  a  lien  is 
claimed  upon  a  larger  tract  of  land  than  that 
owned  by  the  person  contracting  for  the  im- 
provement, but  including  the  tract  upon 
which  the  improvement  is  made  and  owned 
by  the  person  making  the  contract,  will  not 
defeat  the  lien  as  to  the  property  properly 
subject  thereto:  Bissell  v.  Lewis,  56-]^l. 

65.  A  mistake  in  the  description  of  the 
property  in  the  account  filed  is  not  irremedi- 
able, and  a  lien  may  still  be  claimed  by  filing 
a  new  account  containing  a  correct  descrip- 
tion. The  foreclosure  of  a  lien  misdescribing 
the  property  will  not  so  merge  the  account 
but  that  it  may  furnish  the  basis  for  a  claim 
for  a  lien  upon  the  property  for  which  the 
material  was  furnished:  Oray  v.  Dunham, 
50-170. 

56.  As  a  failure  to  file  a  statement  does 
not  defeat  a  lien  except  as  against  purchasers 
and  incumbrancers,  such  statement,  even  if 
filed,  will  not  limit  the  right  of  recovery 
against  the  person  with  whom  the  contract  is 
made:  Neilson  v,  Iowa  Eastern  R.  Co,,  51- 
184. 

57.  Where  the  filing  of  a  statement  is  not 
necessary  to  a  lien,  the  filing  of  an  incorrect 
statement  will  not  defeat  it :  Bissdl  v.  Lewis, 
56-231. 

58.  Who  may  file  statement:  The  holder 
I  of  a  claim  which  in  his  hands  may  constitute 

the  foundation  of  a  lien,  or  one  bound  by  a 
contract  to  furnish  labor  or  material,  may  do 
all  things  necessary  to  enforce  the  lien  al- 
lowed by  law ;  therefore,  held,  that  where  a 
firm  made  a  contract  to  furnish,  and  did 
furnish,  materials,  and  apart  of  the  members 
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the  contractor,  to  ihe  claim  of  the  subcon- 
tractor or  laborer  for  work  done  upon  a 
county  building  or  bridge  under  the  contract: 
Brene7nan  v,  Harvey,  70-479. 

81.  Under  20  G.  A.,  ch.  179,  providing  that 
laborers  and  subcontractors  performing  labor 
or  furnishing  material  for  the  erection  of  any 
bridge  or  public  building  shall  have  a  claim 
against  the  county  or  public  corporation  con- 
structing it,  in  an  amount  not  exceeding  the 
contract  prioe  of  such  bridge  or  building,  by 
filing  with  the  proper  officer  of  the  corpora- 
tion an  itemized  and  sworn  statement  of  his 
claim,  within  thirty  days  after  the  perform- 
ance of  the  labor  or  furnishing  materials, 
heldf  that  a  statement  filed  after  the  expira- 
tion of  thirty  days  would  not  entitle  the 
party  filing  it  to  any  lien :  IhicL 

3S.  For  what  improvements:  Breaking 
the  sod  is  not  such  ''improvement  upon 
land  '*  as  to  entitle  the  person  performing 
such  labor  to  a  mechanic's  lien:  Broum  v. 
Wyman,  56-452. 

83.  A  person  who  furnishes  and  erects 
lightning-rods  attached  to  a  house  or  other 
structure  is  entitled .  to  a  mechanic's  lien 
therefor:  Harris  v,  SchtUtz,  64-589. 

84.  To  whom  lien  allowed:  Proof  of  per- 
formance of  labor  upon  a  building  is  suffi- 
cient to  entitle  a  party  to  a  lien ;  he  is  not 
required  to  show  a  special  agreement  that 
the  labor  was  to  be  performed  about  that 
building.  An  implied  contract  will  support 
a  lien :  Foerder  v.  PFie«ner,  56-157. 

And  see  supra,  §§  6-8. 

85.  A  party  should  not  be  denied  a  lien  for 
labor  performed  merely  from  the  fact  that, 
in  addition  to  the  performance  of  the  labor, 
he  rendered  services  as  overseer  of  the  work : 
Foerder  v,  Wesner,  56-157. 

86.  A  laborer  employed  for  days'  wages 
in  the  construction  of  a  railroad  is  entitled 
to  a  lien  on  the  road  for  such  wages :  Moman 
V.  CarroU,  85-22. 

87.  A  subcontractor  under  a  subcon- 
tractor is  also  entitled  to  a  lien:  Mears  v, 
Stubbs,  45-675. 

38.  Where  a  railroad  is  a  unit  in  everv  re- 
spect  except  in  its  construction,  a  subcon- 
tractor who  builds  only  a  part  of  tlie  road 
.  has  nevertheless  a  right  to  a  lien  on  the  whole 
road:  Brooks  v.  Bailway  Co,,  lol  U.  S.,  448. 

89*  A  creditor  is  not  entitled  to  a  lien  for 


money  paid  out  for  the  use  of  a  debtor,  al- 
though embraced  in  the  same  account  with 
charges  for  services  rendered :  Stvbbs  v.  Cto- 
Hnda,  C,  S,  <fc  S,  W.  R.  Co.,  65-518. 

40.  Indebtedness  for  w<»rk  or  material: 
Where  there  was  an  exchange  of  property, 
and  one  party  agreed  to  build  a  house  for  the 
other  as  a  part  of  the  contract,  while  the  lat- 
ter undertook  to  satisfy  a  mortgage,  heldf 
that  upon  failure  of  the  latter  to  satisfy  the 
mortgage,  the  former  could  not  claim  a  me- 
chanic's lien  for  the  building  of  the  house, 
the  indebtedness  not  being  for  the  work  or 
material,  but  for  failure  to  perform  the  con- 
tract with  reference  to  the  mortgage :  Broum 
V,  Rodocker,  65-55. 

41.  Nature  of  the  interest:  A  mechanic's 
lien  is  an  insurable  interest :  Carter  v,  Hum- 
boldt F,  Ins,  Co.,  12-287. 

42.  A  mechanic's  lien  is  not  an  interest  in 
real  estate ;  it  is  the  right  to  a  remedy  against 
the  property  whereby  the  real  estate  may  be 
subjected  to  a  specific  lien  for  the  payment 
of  the  claim :  Andrews  v.  Burdick,  62-714. 

11.  Filing  statements,  etc. 

48.  What  statement  suflicient:  A  simple 
statement  that  a  sum  is  due  the  person 
claiming  a  lien  is  not  the  "statement  or  ac- 
count" required  by  statute  to  be  filed.  It 
should  show  the  account  whereon  the  de- 
mand is  founded.  The  claim  should  show 
that  the  party  is  entitled  to  a  lieu,  and  the 
nature  of  the  demand,  and  the  time  when  it 
accrued  should  therefore  appear:  Valentine 
V,  Rawson,  57-179. 

44.  It  is  not  required  that  the  name  of  the 
owner  of  the  property  against  which  the  lien 
is  claimed  should  be  mentioned  in  the  state- 
ment. Where  the  owner  had  died  before  the 
filing  of  the  statement  for  a  lien,  held,  that 
the  statement  was  sufficient  if  made  out 
against  the  estate,  though  the  names  of  the 
heirs  owning  the  property  were  not  men- 
tioned: Welch  V,  McOrath,  59-519. 

45.  Where  the  claim  shows  a  contract  be- 
tween a  contractor  and  the  owner  of  prop- 
erty for  the  building  of  a  house  thereon  and 
the  purchase  by  the  contractor  of  the  lumber 
to  be  used  in  building  the  house  and  the  fur- 
nishing of  such  lumber  by  the  party  claiming 
the  lien,  such  claim  sufficiently  shows  the 
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Me  of  the  lamb^  in  building  the  house :  Eto^ 
ng  V.  FoUoniy  67-65. 

Ml  The  statement  far  the  mechanic's  lien 
shoold  contain  a  bill  of  particulars :  Greene 
r.  llf,  2  G.  Gr.,  COS. 

47.  If  tbe  bill  of  particulars  is  as  definite  as 
the  circumstances  of  the  case  will  allow,  it 
wili  be  sufficient ;  Mix  v.  Ely,  2  G.  Gr.,  518. 
4Sw  If  all  tbe  items  constitute  in  fact  parts 
of  one  account,  tbat  is,  relate  to  one  and  the 
nme  transaction,  respecting  which  the  con- 
tact to  fumisb   material  was  made,  they 
may  be  included  in  one  statement,  although 
iatennediate  balances  may  have  been  struck 
ia  the  account:   Lamb  v.  Hanneman,  4(M1. 
49.  One  wbo  f  umishee  material  to  a  con- 
tractor to  be  used  in  making  an  improve- 
ment  may  make  a  claim  in  a  single  lien  for 
all  tftie  material  furnished  for  a  single  build- 
ing, althou^b  the  work  performed  by  the 
oantractor  ux>on  such  building  may  be  under 
difFeient  contracts.     It  would    be  a  great 
hardship  upon  a  subcontractor  to  require  him 
to  take  notice  of,  and  bear  in  mind  at  his 
peril,  precisely  where,  in  the  construction  of  a 
building  and  use  of  material,  one  contract 
ends  and  the  other  begins.    In  such  cases 
service  of   notice   by  subcontractors  made 
within  thirty  days  after  the  furnishing  of  the 
last  material  is  sufficient:  Jones,  etc.,  Lum- 
ber Co.  V.  Murphy,  64-165. 

50.   Application  of  payments:  Where  a 
contractor,  indebted  to  a  lumber  dealer  on 
two  accounts  for  material  furnished  for  two 
different  buildings  on  premises  of  distinct 
owners,  made  a  payment  which  was  at  first 
applied  by  the  creditor  on  one  account,  but 
afterward  charged  to  the  other,  held^  that  it 
not  appearing  that  the  first  application  was 
made  by  mistake,  the  lien  under  the  first  ac- 
count was  thereby  released  to  that  extent  as 
to  the  property  covered  thereby,  and  was 
not  revived  by  the  subsequent  change  in  the 
spplication:  Chicago  Lumber  Co,  v.  Woods, 

&1.  Snflleleiiey  of  affldavit:  An  affidavit 
for  a  mechanic's  lien  commencing  '*  A.  B., 
agent  for  C.  D-,  being  duly  sworn  says  that 
oo,  etc.,  he  made  a  parol  contract,  etc.,  to 
famwh  material,  etc.,  for  which  he  claims  a 
mechanic's  lien,  etc.,"  heiid  sufficient  to  sup- 
port a  mechanic's   lien  in  behalf  of  C.  D. : 
Lamb  v.  Hanneman,  40-41. 


52.  Incorreet  statement:  The  party  filing 
the  statement  for  the  mechanic's  lien  should 
be  held  to  the  strictest  exercise  of  good  faith, 
and  if  it  appears  that  he  has  included  within 
his  statement  items  of  account  for  which  he 
is  not  entitled  to  a  lien,  for  the  purpose  of 
securing  a  lien  for  such  items,  his  entire 
claim  for  the  lien  should  be  rejected :  Stvbbs 
V.  Clannda,  C.  S.  cfc  S.  W,  R,  Co.,  65-513. 

58.  Therefore,  where  items  for  money  ex- 
pended were  included  in  an  account  in  such 
way  as  to  make  it  appear  that  they  were  for 
services  rendered,  heldy  that  the  plaintiff  was 
not  entitled  to  a  lien,  even  for  services  which 
he  had  rendered :  Ibid, 

54.  Mistake  in  description  of  property: 
The  fact  that  in  the  statement  a  lien  is 
claimed  upon  a  larger  tract  of  land  than  that 
owned  by  the  person  contracting  for  the  im- 
provement, but  including  the  tract  upon 
which  the  improvement  is  made  and  owned 
by  the  person  making  the  contract,  will  not 
defeat  the  lien  as  to  the  property  properly 
subject  thereto:  Bissell  v.  Levns,  56-281. 

55.  A  mistake  in  the  description  of  the 
property  in  the  account  filed  is  not  irremedi- 
able, and  a  lien  may  still  be  claimed  by  ffiing 
a  new  account  containing  a  correct  descrip- 
tion. The  foreclosure  of  a  lien  misdescribing 
the  property  will  not  so  merge  the  account 
but  that  it  may  furnish  the  basis  for  a  claim 
for  a  lien  upon  the  property  for  which  the 
material  was  furnished:  Gray  v.  Dunham, 
50-170. 

56.  As  a  failure  to  file  a  statement  does 
not  defeat  a  lien  except  as  against  purchasers 
and  incumbrancers,  such  statement,  even  if 
filed,  will  not  limit  the  right  of  recovery 
against  the  person  with  whom  the  contract  is 
made:  Neilson  v,  Iowa  Eastern  R,  Co.,  51- 
184. 

57.  Where  the  filing  of  a  statement  is  not 
necessary  to  a  lien,  the  filing  of  an  incorrect 
statement  will  not  defeat  it :  Bissell  v.  Lewis, 
56-231. 

58.  Who  may  file  statement:  The  holder 
I  of  a  claim  which  in  his  hands  may  constitute 

the  foimdation  of  a  lien,  or  one  bound  by  a 
contract  to  furnish  labor  or  material,  may  do 
all  things  necessary  to  enforce  the  lien  al- 
lowed by  law ;  therefore,  held,  that  where  a 
firm  made  a  contract  to  furnish,  and  did 
furnish,  materials,  and  apart  of  the  members 
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of  the  firm  afterward  transferred  their  inter- 
est in  the  partnership  to  others,  one  of  such 
members  had  authority  in  the  name  of  the 
original  firm  to  perfect  the  lien  for  the  mate- 
rial so  furnished,  and  the  assignee  of  such 
firm  might  enforce  the  lien  thus  perfected : 
Oerman  Bank  v.  SMoth,  59-316. 

59.  An  assignee  for  the  benefit  of  credit- 
ors may  enforce  a  mechanic's  lien  existing 
in  favor  of  the  assignor :  Ibid, 

60.  Whether  a  statement  filed  subsequently 
to  the  assignment  of  the  claim,  but  in  the 
name  of  the  assignor,  would  be  sufficient, 
quoere:  Ford  v.  Independent  Dist,,  46-294. 

61.  Rights  of  assignee:  Before  the  enact- 
ment of  the  statutory  provision  that  the  lien 
shall  be  transferable  and  assignable,  it  was 
held  that  the  assignment  of  the  debt  alone 
would  not  operate  to  transfer  the  lien ;  First 
Nat  Bank  v.  Day,  53-680. 

62.  Under  the  statutory  provision  making 
the  lien  assignable,  it  was  held  that  the  mere 
assignment  by  a  subcontractor  of  an  order 
for  one  instalment  of  his  claim  before  the 
completion  of  his  main  contract  did  not 
carry  with  it  the  right  to  a  lien  for  such  por- 
tion: Merchant  t\  Ottumica  Water  Forcer 
Co,,  54r451. 

68.  Under  a  statute  declaring  that  the  lien 
is  assignable  and  shall  follow  the  assignment 
of  the  debt,  held,  that  it  is  the  lien  which  is 
assignable  and  follows  the  debt,  and  not  the 
mere  right  to  a  lien  which  the  mechanic  has 
not  yet  availed  himself  of  by  filing  a  claim 
therefor  as  requinxl  by  statute:  Brown  v. 
Smith,  55-31 ;  Langan  v,  Sankey,  55-52. 

64.  The  drawing  of  a  draft  by  the  holder 
of  a  mechanic's  lien,  upon  a  person  lawfully 
bound  for  the  payment  of  the  lien,  which  draft 
is  transferred  to  a  third  person  and  accepted 
by  the  drawee,  does  not  constitute  an  assign- 
ment to  such  third  person  of  the  lien :  First 
Nat  Bank  v.  Day,  64-118. 

65.  Proceedings  by  subcontractor:  The 
provisions  of  the  statute  ^requiring  notice  to 
the  owner  by  the  subcontractor  are  intended 
to  protect  the  owner  from  the  payment  of 
any  sum  greater  than  that  contemplated  in 
his  conti*act.  The  lien  of  the  subcontractor 
can  be  enforced  against  any  sum  due  from 
the  owner  at  the  time  of  service  of  the  notice 
provided  for  or  thereafter  becoming  due 
under  the  contract:  Cutler  t\  McCormick, 


48-406;  Brooks  v,  RaHtoay  Co.,  101  U.  S., 
448. 

66.  Such  notice  should  be  in  writing :  Jeure 
V,  Perkins,  29-262. 

67.  A  laborer  employed  by  a  subcontractor 
cannot  enforce  a  lien  except  so  far  as  the 
contractor  may  be  indebted  to  the  subcon- 
tractor, even  though  the  owner  be  still  in- 
debted to  the  contractor:  Utter  r.  Crane,  87- 
681. 

68.  In  the  absence  of  an  averment  that 
something  is  due  from  the  subcontractor  to 
the  laborer  claiming  a  lien,  the  latter  cannot 
recover  in  an  action  to  foreclose  his  me- 
chanic's lien  as  against  the  owner :  Sttibbs  t\ 
ClaHnda,  C.  S,  &  S,  W.  R.  Co,,  62-280. 

69.  The  owner  cannot  be  made  liable  to  a 
subcontractor  in  any  other  manner  than  he 
is,  under  his  contract,  liable  to  the  principal 
contractor,  and  if,  by  his  contract,  the  in- 
debtedness is  to  be  satisfied  in  property,  the 
subcontractor  is  bound  by  such  arrangement : 
Kilboume  v.  Jennings,  88-533. 

70.  Where  the  contract  between  the  owner 
and  contractor  stipulates  that  a  claim  by  the 
owner  against  the  contractor  for  professional 
services  shall  be  accepted  as  part  payment  on 
such  contract,  such  agreement  is  binding 
upon  the  subcontractor:  Ewing  v,  Folsom, 
67-65. 

71.  Where  the  contractor  has  the  right 
under  his  contract  to  take  note  and  mort- 
gage in  part  payment  of  his  claim,  and  does 
so,  the  subcontractor  cannot  claim  a  lien  in- 
consistent with  the  exercise  of  such  a  right 
by  the  contractor:  Jones,  etc.,  Lumber  Co,  v. 
Murphy,  64-165. 

72.  If  the  principal  contractor  by  the  terms 
of  his  contract  is  entitled  to  compensation  in 
full  before  the  work  is  completed,  and  this 
compensation  is  fully  paid  to  him  before  that 
time,  and  without  any  notice  of  claims  for 
liens,  no  liens  can  be  enforced  against  the 
property  owner  or  the  property:  Boland  v, 
Centerville,  M,  &  A,  R,  Co.,  61-880. 

78.  If,  prior  to  the  giving  of  notice,  the 
contractor  has  been  paid  in  full,  in  accord- 
ance with  the  terms  of  the  contract,  no  lien 
can  be  enforced  against  the  owner  on  ac- 
count of  the  claims  against  such  contractor : 
Nash  V,  Chicago,  M,  <Sb  St  P,  R,  Co.,  62-49. 

74.  The  subcontractor  is  chargeable  with 
notice  of  the  contract  between  the  owner 
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snd  the  principal  contractor,  and  is  bound 
by  any  payments  made,  even  within  the 
thirty  days  given  him  by  statute  to  file  his 
lien,  if  such  payments  are  made  according  to 
the  tenns  of  the  contract :  Stewart  v,  Wright, 
^-335. 

75.  But  when  the  contract  between  the 
owner  and  contractor  provides  that  subcon- 
tractors shall  be  paid  by  orders  drawn  by  the 
contractor  on  the  o^rner,  and  the  owner 
knows  that  subcontractors  have  furnished 
material,  he  is  liable  for  anv  liens  of  subcon- 
tractors  of  which  he  is  duly  notified  before 
the  expiration  of  the  thirty  days,  although 
previous  to  the  expiration  of  that  period  he 
has  paid  the  contractor  without  actual  knowl- 
edge of  the  indebtedness  of  the  contractor  to 
such  subcontractor:  Winter  v,  Hudson,  54- 
336. 

76.  Where  an  owner  seeks  to  escape  liabil- 
ity to  a  subcontractor  of  whose  claim  he  has 
notice  within  the  thirty  days,  on  the  ground 
that,   before  notice  of  such  claim,  he  had 
settled  with  such  contractor  in  accordance 
with  the  terms  of  his  contract,  the  question 
as  to  whether  he  is  to  be  protected  in  having 
made  such  settlement  with  the  contractor  is 
determined  by  whether  he  could  probably,  in 
the  exercise  of  reasonable  diligence,  have  dis- 
covered that  the  subcontractor  was  entitled 
to  a  lien;  and  where  it  appeared  that  the 
owner  knew  that  the  contractor  had  to  buy 
material,  although  he  did  not  know  from 
whom  he  bought  it,  Iield,  that  if  he  might 
have  ascertained  that  fact  from  inquiry,  he 
should  have  done  so,  and  would  not  be  pro- 
tected :  Gilchrist  v.  Anderson,  59-274 ;  Martin 
V.  Morgan,  64-270. 

77.  It  appearing  that  the  owner  of  prop- 
erty before  making  the  last  payment  under 
a  contract  had  knowledge  that  the  contractor 
had  procured  the  materials  used  from  the 
plaintiff,  held,  that  as  such  owner  could,  in 
the  exercise  of  ordinary  care,  have  obtained 
knowledge  of  plaintiff^s  claim  by  inquiring 
whether  the  material  had  been  paid  for,  the 
subcontractor  might  have  his  lien  for  mate- 
rials furnished :  Fay  v.  Orison,  60-186. 

78.  The  court,  liberally  construing  the  stat- 
ute so  as  to  protect  the  ovmer  who  in  good 
faith  pays  the  contractor  within  the  thirty 
days  in  aooordance  with  the  agreement  be- 
tween them,  has  held  that  such  payment  to 

Voun  — 2 


the  contractor  made  without  knowledge  of 
the  claim  of  the  subcontractor  will  defeat 
the  lien  of  the  latter ;  but  that  if  payment  is 
made  within  the  thirty  days,  with  knowledge 
of  the  subcontractor's  claim,  even  though 
such  knowledge  be  merely  through  verbal 
notice,  the  lien  of  the  subcontractor  is  not 
defeated :  Andrews  v.  Burdick,  63-714. 

79.  Delay  in  the  completion  of  the  work 
under  a  contract,  with  the  acquiescence  of 
the  owner,  will  delay  the  time  of  the  pay- 
ment until  the  work  is  done  and  accepted. 
Where  the  contract  provides  for  payment  at 
the  completion  of  the  work,  in  case  no  time 
is  fixed  for  payment,  the  price  becomes  due 
when  the  building  as  contracted  is  completed 
and  accepted :  Ibid. 

80.  Notwithstanding  no  notice  has  been 
served  by  the  subcontractor  before  payment 
under  the  contract  and  within  the  thirty 
days,  the  owner  is  not  justified,  if  he  has 
knowledge  of  the  labor  and  material  having 
been  furnished  by  a  subcontractor,  or  has 
knowledge  of  facts  which  should  put  him 
upon  inquiry  in  making  payment,  and  he  is 
not  relieved  from  liability  to  the  subcontractor 
by  such  payment :  Othmer  v.  Clifton,  69-656. 

81.  It  is  immaterial  whether  such  pay- 
ment is  made  directly  to  the  contractor  or  to 
other  subcontractors  who  might  establish 
liens  if  they  had  not  been  paid :  Ibid, 

82.  After  the  expiration  of  the  thirty 
days,  if  no  notice  be  served  upon  the  owner 
by  a  subcontractor,  he  may,  of  course,  pro- 
ceed to  pay  off  the  contractor,  whatever  his 
knowledge  may  be  as  to  the  claims  of  such 
subcontractor,  for  he  will  be  justified  in  as- 
suming that  the  right  to  the  lien  is  waived : 
JoTies,  etc..  Lumber  Co,  v.  Murphy,  64-165. 

88.  Where  a  contractor  is  under  obliga- 
tion to  pay  all  subcontractors,  and  the  owner 
has  paid  such  contractor  in  full  according  to 
the  contract,  a  subcontractor  who  has  served 
no  notice  of  claim  for  a  lien  upon  the  owner 
until  after  the  settlement  and  expiration  of 
the  time  given  by  statute  cannot  recover  from 
such  owner:  Bohinson  v.  State  Ins,  Co,,  55- 

489. 

84.  If  the  owner  is  not  served  with  "  writ- 
ten notice  of  the  filing  of  said  claim,"  he  is 
not  affected  thei-eby,  whatever  notice  he  may 
have  otherwise:  Lounsbury  v.  louHi,  M,  db  N, 
R  R,  Co,,  49-255. 
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of  the  firm  afterward  transferred  their  inter- 
est in  the  partnership  to  others,  one  of  such 
members  had  authority  in  the  name  of  the 
original  firm  to  perfect  the  lien  for  the  mate- 
rial  so  furnished,  and  the  assignee  of  such 
firm  might  enforce  the  lien  thus  perfected : 
Oerman  Bank  v.  Schloth,  59-316. 

59.  An  assignee  for  the  benefit  of  credit- 
ors may  enforce  a  mechanic's  lien  existing 
in  favor  of  the  assignor :  Ibid, 

60.  Whether  a  statement  filed  subsequently 
to  the  assignment  of  the  claim,  but  in  the 
name  of  the  assignor,  would  be  sufficient, 
qucere:  Ford  r.  Independent  Dist.,  46-294. 

61.  Rights  of  assignee:  Before  the  enact- 
ment of  the  statutory  provision  that  the  lien 
shall  be  transferable  and  assignable,  it  was 
held  that  the  assignment  of  the  debt  alone 
would  not  operate  to  transfer  the  lien :  First 
Nat  Bank  v.  Day,  52-680. 

62.  Under  the  statutory  provision  making 
the  lien  assignable,  it  was  held  that  the  mere 
assignment  by  a  subcontractor  of  an  order 
for  one  instalment  of  his  claim  before  the 
completion  of  his  main  contract  did  not 
carry  with  it  the  right  to  a  lien  for  such  por- 
tion: Mereliant  v,  Ottumwa  Water  Power 
Co,,  54-451. 

68.  Under  a  statute  declaring  that  the  lien 
is  assignable  and  shall  follow  the  assignment 
of  the  debt,  held^  that  it  is  the  lien  which  is 
assignable  and  follows  the  debt,  and  not  the 
mere  right  to  a  lien  which  the  mechanic  has 
not  yet  availed  himself  of  by  filing  a  claim 
therefor  as  requin^d  by  statute:  Brovcn  v. 
Smith,  55-31 ;  Langan  v,  Sankey,  55-52. 

64.  The  drawing  of  a  draft  by  the  holder 
of  a  mechanic's  lien,  upon  a  person  lawfully 
bound  for  the  payment  of  the  lien,  which  draft 
is  transferred  to  a  third  person  and  accepted 
by  the  drawee,  does  not  constitute  an  assign- 
ment to  such  third  person  of  the  lien :  First 
Nat.  Bank  v.  Day,  64-118. 

65.  Proeeedings  by  subcontractor:  The 
provisions  of  the  statute  ^requiring  notice  to 
the  owner  by  the  subcontractor  are  intended 
to  protect  the  owner  from  the  payment  i>f 
any  sum  greater  than  that  contemplated  in 
his  contract.  The  lien  of  the  subcontractor 
can  be  enforced  against  any  sum  due  from 
the  owner  at  the  time  of  service  of  the  notice 
provided  for  or  thereafter  becoming  due 
under  the  contract:  Cutler  v,  McCormick, 


48-406;  Brooks  r.  Railway  Co,,  101  U.  S., 
448. 

66.  Such  notice  should  be  in  writing :  Jeure 
V,  Perkins,  29-263. 

67.  A  laborer  employed  by  a  subcontractor 
cannot  enforce  a  lien  except  so  far  as  the 
contractor  may  be  indebted  to  the  subcon- 
tractor, even  though  the  owner  be  still  in- 
debted to  the  contractor :  Utter  v.  Crane,  87- 
681. 

68.  In  the  absence  of  an  averment  that 
something  is  due  from  the  subcontractor  to 
the  laborer  claiming  a  lien,  the  latter  cannot 
recover  in  an  action  to  foreclose  his  me- 
chanic's lien  as  against  the  owner :  Stubbs  v, 
Clarinda,  C,  S.  &  S,  W,  R.  Co,,  62-280. 

69.  The  owner  cannot  be  made  liable  to  a 
subcontractor  in  any  other  manner  than  he 
is,  under  his  contract,  liable  to  the  principal 
contractor,  and  if,  by  his  contract,  the  in- 
debtedness is  to  be  satisfied  in  property,  the 
subcontractor  is  bound  by  such  arrangement : 
Kilboume  v.  Jennings,  88-533. 

70.  Where  the  contract  between  the  owner 
and  contractor  stipulates  that  a  claim  b}'  the 
owner  against  the  contractor  for  professional 
services  shall  be  accepted  as  part  payment  on 
such  contract,  such  agreement  is  binding 
upon  the  subcontractor:  Ewing  v.  Folsom, 
67-65. 

71.  Where  the  contractor  has  the  right 
under  his  contract  to  take  note  and  mort- 
gage in  part  payment  of  his  claim,  and  does 
so,  the  subcontractor  cannot  claim  a  lien  in- 
consistent with  the  exercise  of  such  a  right 
by  the  contractor:  Jones,  etc,,  Lumber  Co,  v. 
Murphy,  64-165. 

72.  If  the  principal  contractor  by  the  terms 
of  his  contract  is  entitled  to  compensation  in 
full  before  the  work  is  completed,  and  this 
compensation  is  fully  paid  to  him  before  that 
time,  and  without  any  notice  of  claims  for 
liens,  no  liens  can  be  enforced  against  the 
property  owner  or  the  property:  Rolafid  v. 
Centerville,  M,  <St  A.  R,  Co,,  61-880. 

78.  If,  prior  to  the  giving  of  notice,  the 
contractor  has  been  paid  in  full,  in  accord- 
ance with  the  terms  of  the  contract,  no  lien 
can  be  enforced  against  the  owner  on  ac- 
count of  the  claims  against  such  contractor: 
Nash  V.  Chicago,  M,  <&  St,  P.  R,  Co.,  62-49. 

74.  The  subcontractor  is  chargeable  with 
notice  of  the  contract  between  the  owner 
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For  what  allowed. 


lo.  The  property  of  a  married  woman  will 
be  subject  to  a  mechanic's  lien  for  improve- 
ments made  under  a  contract  with  herself 
and  husband  jointly:  Oreenoughv,  Wigging- 
ton,  2  G.  Gr.,  435. 

1ft.  Where  a  contract  is  made  for  the  wife 
holding  the  legal  title  by  her  husband  acting 
as  her  agent,  a  lien  may  be  established  as 
against  her  property:  Bissell  v.  LewiSy  56- 
231. 

17.  Co-tenant:  Where  defendant  had  a 
life  estate  and  a  one-third  interest  in  fee, 
held,  that  he  could  create  a  mechanic's  lien 
against  the  property  only  to  the  extent  of  his 
right  and  interest  therein :  Conrad  v,  Starr, 
50-470. 

18.  Who  deemed  owner:  A  party  in  pos- 
session ander  contract  of  purchase,  or  a  bond 
for  a  deed,  is  an  "owner,"  as  contemplated 
by  the  statute:  Monroe  v.  West,  12-119; 
StockweU  V.  Carpenter,  27-119. 

19.  Ratifleatlon:  Facts  in  a  particular 
case  held  sufficient  to  show  acquiescence  in 
improvements  made  thereon  by  contract 
with  another,  and  the  adoption  and  recogni- 
tion of  his  contract  for  the  material  as  made 
in  behalf  of  the  owner :  Burdick  v,  Moulton, 
53-761. 

20.  Lien  upon  improTemcDts:  Although 
material  furnished  for  or  labor  performed 
upon  an  improvement  upon  land,  under  con- 
tract with  one  having  no  interest  therein  nor 
authority  to  contract  for  the  owner,  will  not 
give  any  lien  upon  the  land,  the  right  of  a 
lien  upon  the  improvements  may  exist  in 
such  case,  and  for  that  purpose  it  is  imma- 
terial whether  or  not  the  person  with  whom 
the  contract  was  made  had  any  right  to  im- 
prove the  land :  Lane  v.  Snow,  66-544. 

21.  Eqnitable  interest:  A  mechanic's  lien 
will  attach  upon  an  equitable  title,  and  will 
follow  the  title  into  whosesoever  hands  it 
may  pass,  and  a  mere  substitution  of  another 
contract  for  that  under  which  the  property  is 
held  will  not  defeat  the  lien,  if  the  new  con- 
tract was  given  as  evidence  of  the  same  rights 
which  were  held  under  the  old:  Clark  v. 
Parker,  58-509. 

22.  Extent  of  lien:  A  lien  which  has  at- 
tached to  the  land  will  remain  thereon  after 
the  materials  have  been  destroyed  or  re- 
moved: Ibid, 

4 

23.  The  lien  attaches  to  the  building  and 


not  to  the  material  furnished;  a  purchaser 
of  such  material,  even  with  knowledge  that 
it  is  not  paid  for,  takes  free  from  any  lien : 
Heatmi  v.  Horr,  42-187. 

24.  A  party  fiu*nishing  material  for  a  build- 
ing or  improvement  under  contract  has  a 
lien  for  all  the  material  furnished  whether 
used  or  not:  Neilson  i\  Iowa  Eastern  R.  Co,, 
51-184;  S.  C,  51-714. 

25.  The  rolling  stock  of  a  railway  is  not  a 
part  of  the  realty,  and  a  party  furnishing 
ties  for  the  construction  of  the  road  does  not 
acquire  any  lien  upon  such  rolling  stock: 
Ibid,  (But  the  statute  now  provides  other- 
wise. ) 

26.  Public  buildings  or  improvements: 
The  provisions  of  the  statute  are  only  in- 
tended to  apply  to  property  which  may  be 
sold  on  execution,  and  a  meclianic's  lien  can- 
not be  enforced  against  public  property,  such 
as  public  buildings,  bridges,  etc.,  which  are 
exempt  from  execution  sale.  (Code,  §  8048) : 
Loring  v.  SmaU,  50-271 ;  Lewis  v,  Chickasaw 
County,  50-234;  Chamock  v.  District  T'p, 
51-70;  Whiting  v.  Story  County,  54-81; 
Brenenian  v.  Harvey,  70-479. 

27.  It  is  not  proper,  where  it  is  attempted 
to  enforce  a  lien  against  a  public  building  or 
improvement,  to  render  a  judgment  not  a 
lien,  to  be  enforced  in  the  usual  way  by  a 
tax.  The  lien  can  be  enforced  only  in  the 
manner  prescribed :  Loring  v.  SmaU,  50-271 ; 
Whiting  t.  Story  County,  54-81. 

28.  As  to  whether  a  mechanic's  lien  can  be 
placed  upon  the  property  of  a  private  water 
company  engaged  in  suppl54ng  the  inhabit- 
ants of  a  city  witl  water,  queers:  Harrison, 
etc.,  Iron  Co.  v,  CotincU  Bluffs  Water  Works 
Co.,  25  Fed.  Rep.,  170. 

20.  The8tatute(15G.A.,ch.  23;  McClain's 
Ann.  Stat.,  603)  authorizing  the  enforcement 
against  public  improvements  of  a  lien  in  be- 
half of  holders  of  bonds  issued  for  the  pur- 
pose of  making  such  improvements,  where 
the  amount  of  such  bonds  exceeded  the  con- 
stitutional limit  of  indebtedness,  was  held 
unconstitutional  as  making  the  municipal 
corporation  issuing  such  bonds  liable  in  an 
amount  exceeding  such  limit  of  indebted- 
ness: Mosher  v.  Independent  ScJiool  Dist., 
44r-122. 

80.  There  is  no  proceeding  authorized  for 
subjecting  the  Indebtedness  of  the  county  to 
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85.  Where  a  subcontractor  undertakes  to 
enforce  a  lien  against  the  owner,  he  should 
show  in  his  petition  such  indebtedness  on  the 
part  of  the  owner  to  the  contractor,  either  at 
the  time  the  subcontractor's  account  com- 
menced, or  later,  as  will  justify  a  court  in 
decreeing  a  lien :  Martin  v.  Morgan^  64-270. 

86.  Where  the  contractor  gave  bond  for 
the  discharge  of  his  contract  and  the  owner 
paid  him  in  full  before  the  expiration  of  the 
time  for  filing  liens  by  subcontractors,  and 
was  afterwards  compelled  to  pay  additional 
sums  to  satisfy  such  liens,  lield^  that  the 
owner  could  not  recover  such  additional 
sums  from  the  sureties  on  the  contractor's 
bond,  for  the  reason  that  the  owner  was 
guilty  of  laches  in  paying  the  contractor 
until  the  time  for  filing  subcontractor's  liens 
had  expired :  Lucas  County  v,  Roberts^  49- 
159. 

87.  Under  the  statute  providing  that  a 
laborer  under  a  subcontractor,  desiring  to 
secure  a  lien,  should  notify  the  owner  and 
contractor  before  or  at  the  time  of  perform- 
ing the  labor,  etc.,  and  after  settlement  with 
the  subcontractor  should  give  such  state- 
ment, signed  by  such  subcontractor,  to  the 
owner'and  contractor,  and  file  a  copy  thereof, 
etc.,  held,  that  a  failure  to  give  a  copy  of  the 
settlement  to  the  owner  and  contractor  would 
not  defeat  the  laborer's  lien,  the  filing  of  the 
daim  for  a  lien,  which  includes  a  copy  of 
the  statement,  being  sufficient  notice  to  them : 
Bundy  v.  Keokuk  <Sb  D.  M,  JB.  Co,,  49-207. 

88.  Under  the  same  statute,  also,  held,  that 
a  lien  claimed  by  a  subcontractor  upon  the 
making  and  giving  to  the  owner  of  his  own 
statement,  could  not  be  enforced  when  it  ap- 
peared that  the  contractor  had  not  refused  to 
make  such  statement:  Hears  v,  Stuhba,  45- 
675. 

89.  Method  of  filing  statement:  Whether 
filing  in  the  office  of  the  clerk  of  the  circuit 
court  will  be  sufficient,  quaere:  Price  v,  Sey- 
del,  46-696,  698. 

90.  Under  the  statutory  provisions  for  fil- 
ing, requiring  the  clerk  to  make  an  abstract 
of  the  statement  in  a  book  by  him  to  be  kept 
for  that  purpose  and  properly  indexed,  held, 
that  the  requirement  that  the  clerk's  abstract 
shall  contain  the  name  of  the  person  against 
whose  property  the  lien  was  filed,  amounts 
to  no  more  than  that  it  shall  contain  the  name 


of  the  person  against  whom  the  account  is 
ffied  and  the  claim  for  the  lien  is  made,  and 
it  does  not  require,  by  inference,  that  the 
claim  shall  state  the  name  of  the  owner  of 
the  property  against  whom  the  lien  is  claimed : 
Welch  V.  McGrath,  59-^19. 

91.  Therefore,  held,  that  where  the  i)erson 
against  whom  the  hen  existed  was  dead,  the 
claim  for  a  lien  was  properly  filed  against 
the  administrator  of  the  estate  without  nam- 
ing the  heirs  who  were  the  owners  of  the 
property,  against  whom  it  was  sought  to  es- 
tablish a  lien :  Ibid. 

92.  Where  it  appears  by  the  signature 
of  the  clerk  that  the  claim  is  filed,  and  by  a 
jm*at  to  the  claim  that  the  person  thus  filing 
it  is  the  clerk  of  the  district  court,  it  is 
sufficiently  shown  that  the  claim  is  filed  in 
the  district  court :  Ewing  v.  Folsom,  67-65. 

93.  Time  for  filing  statement:  The  pro- 
viso that,  where  a  lien  is  claimed  upon  a  rail- 
way, a  subcontractor  shall  have  sixty  days 
from  the  last  day  of  the  month  in  which  the 
labor  was  performed  or  material  furnished 
in  which  to  file  his  claim  for  a  lien,  means 
that  he  shall  have  sixty  days  from  the  last 
day  of  the  calendar  month :  SandvcU  i?.  Ford, 
55-461. 

94.  But  this  distinction  between  railroad 
subcontractors  and  others  as  to  time  for  ffiing 
claims  does  not  release  the  former  from  the 
other  provisioits  of  the  statute  as  to  the  time 
within  which  such  subcontractors  must 
serve  notice  upon  the  owner,  of  the  filing  of 
their  claims :  Ibid. 

95.  The  time  for  filing  statejnent  in  order 
to  effect  notice  is  not.  within  ninety  days 
from  the  time  of  each  item  of  work  done  or 
material  furnished,  but  from  the  time  of  com- 
pletion of  the  entire  contract:  Jones  v.  Swan, 
21-181. 

96.  The  statute  of  limitations  begins  to 
run  from  the  expu-ation  of  the  thirty  or 
ninety  days  allowed  by  statute  for  the  filing 
of  the  statement  for  a  lien,  whether  the  state- 
ment be  filed  within  that  time  or  not :  Squier 
V.  Parks,  56-407 ;  Dimmick  v.  Hlnkley,  57- 
757. 

As  to  the  time  within  which  action  to  fore- 
close the  mechanic's  lien  must  be  brought, 
see  Limitation  of  Actions,  §§  231,  232. 

97.  Failure  to  file  a  statement  does  not 
defeat  the  lien  as  against  the  owner :  Kidd  v. 
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riZ««,  23^464;   Taylor  v,  Burlington,  C.  R, 
^iC  i2.  Co.,  4  Dillon,  570. 

9Sw  An  incuQibrancer  acquiring  a  lien  upon 
the  property  -within  tlie  ninety  days  allowed 
ii^liliiig  a  statement  for  a  lien  takes  subject 
to  the  mechanic's  lien,  though  no  statement 
tfaeieof  has  been  previously  filed ;  until  the 
eximtion  of  tbe  ninety  days  no  record  no- 
laoe  of  a  mechanic's  lien  is  necessary :  Evans 
t.  IVtpp,  35-371 ;  Lamb  v.  Hanneman,  40-41. 
M.  Judgment  Ilea:  Failure  to  file  a  state- 
ment for  a  lien  -within  the  ninety  days  al- 
bw'dd  by  statute  -will  not  defeat  the  lien  as 
agaiikst  a  judgment   creditor   whose  judg- 
ment was  rendered  after  the  commencement 
of  the  improvement  and  before  the  expira- 
tioii  of  the  ninety   days:  Curtis  v.  Broad- 
nfi,  66-663. 

100.  Notice:  By  failing  to  file  his  claim 
within  the  time  provided  by  statute,  the 
claimant  loses  his  preference  or  priority  over 
a  porchaser  or  incumbrancer  whose  rights 
bare  accmed  subsequently  to  the  time  within 
which  the  statement  is  directed  to  be  filed, 
and  who  had  no  actual  notice  of  the  claim : 
-Vorf  r.  Temple,  1^276. 

101.  Notice  to  officer  of  corporation:  A 
oorporation  purchasing  a  railroad  at  a  fore- 
closure sale,  held  not  to  be  affected  with  a 
notkae  of  the  claim  for  labor  and  material 
fnmi^ied  prior  to  the  mortgage  under  which 
the  sale  was  had  but  which  had  not  been 
fil^  as  a  lien,  although  such  claim  appeared 
ocL  the  books  of  the  receiver  of  tbe  road,  who 
afterwards  became  an  officer  of  the  corpora- 
tkm  purchasing:  Bear  v,  Burlington,  C.  M. 
^ULR.  Co.,  48-619. 

lOS.  Burden  of  proof:  As  between  a 
party  claiming  a  mechanic's  lien,  who  has  not 
filed  his  statement  until  after  the  expiration 
cf  tbe  ninety  days  allowed  therefor,  and 
a  prior  mortgagee  whose  mortgage  was 
not  executed  until  after  the  expiration  of 
SDcfa  period,  the  burden  of  proving  that  the 
mortgagee  had  notice  at  the  time  of  taking 
his  mortgage  of  the  existence  of  a  mechanic's 
fien  is  upon  the  person  claiming  such  lien : 
EoMns  V.  Carter,  66-638. 

1  OS.  So  a  person  claiming  a  mechanic's 
lieo  upon  an  open  account  has  the  burden  of 
diowing  that  his  statement  was  filed  within 
the  ninety  days,  or  that  the  mortgagee  taking 
ks  Buvtgage   after  tbe  expiration  of  the 


ninety  days  had  notice  at  the  time  of  the  ex- 
ecution of  the  mortgage :  Ibid. 

Further  as  to  priorities,  see  infra,  §§  117- 
120. 

104.  Purchaser  for  Talue:  A  lien  filed 
after  the  expiration  of  the  ninety  days  can- 
not be  enforced  against  one  purchasing  after 
the  ninety  days  without  notice,  even  though 
he  has  made  no  actual  payment,  but  only 
executed  his  note  for  the  purchase  price: 
Weston  V.  Durdap,  50-183. 

III.  Extent  op  the  lien  and  method 
OF  enforcement. 

105.  Covers  entire  stracture:  Liens  for 
material  furnished  or  labor  performed  in  the 
erection  of  a  building  attach  in  their  order 
upon  the  whole  structure,  and  not  upon  the 
particular  part  of  the  work  performed  or  ma- 
terial furnished.  So,  if  machinery  is  fur- 
nished to  be  attached  to  and  used  in  the 
building,  the  person  furnishing  it  acquires  a 
lien  upon  the  whole  improvement^  and  does 
not  retain  a  separate  lien  upon  the  machin- 
ery :  Equitable  L.  Ins.  Co,  v.  Stye,  45-615. 

106.  Leasehold  interest:  Where  plaintiff 
furnished  machinery  to  defendant  to  be 
attached  to  and  used  in  connection  with  real 
property,  of  which  defendant  had  possessioik 
under  a  verbal  lease  for  five  years,  held,  that 
plaintiff  was  entitled  to  a  mechanic's  lien  on 
such  interest,  including  the  machinery,  and 
might  enforce  such  lien  against  an  incum- 
brance executed  within  the  ninety  days  after 
furnishing  the  machinery :  Nordyke  &  Aar^ 
mon  Co,  17.  Hawkey e  Woolen  Mills  Co.,  53- 
521. 

107.  Before  the  enactment  of  the  statutory 
provision  that  forfeiture  of  the  lease  for  non- 
payment of  rent  or  otherwise  should  not 
impair  the  lien  so  far  as  concerns  buildings 
put  upon  the  premises  by  the  tenant,  and 
that  the  same  might  be  sold  to  satisfy  the  lien 
and  removed,  held,  that  the  rights  of  a  lessor 
not  made  a  party  to  the  proceedings  establish- 
ing a  mechanic's  lien  against  a  building 
erected  by  the  lessee  were  unaffected  by 
such  proceedings,  and  a  purchaser  at  the  sale 
thereunder  would  have  no  greater  interest 
therein,  or  different  rights  to  the  property, 
than  the  lessee  had  under  the  terms  of  the 
lease:  Oswold  v.  Bvcklwlz,  13-506. 
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108.  Portion  of  railway  line:  Where  a 
contract  for  material  was  for  a  projected  Une, 
A  part  only  of  which  was  constructed,  and  a 
lien  was  claimed  only  on  that  part,  field,  that 
the  road  was  not  in  such  sense  an  entirety  as 
that  a  lien  on  that  part  constructed  might 
not  be  granted :  Neilson  v,  Iowa  Eastern  R, 
Co.,  51-184. 

109.  Priority  oyer  chattel  mortgage: 
Where  defendants,  lessees  of  a  mill  under 
verbal  lease  for  five  years,  put  in  machinery 
and  fixtures,  and  afterward  gave  a  chattel 
mortgage  thereon,  Jield,  that  the  plaintiffs 
who  furnished  such  machinery,  and  filed 
their  statement  within  proper  time,  had  a 
mechanic's  lien  upon  such  machineiy,  and 
were  prior  to  the  claims  of  the  chattel  mort- 
gagee. Although,  as  between  lessor  and 
lessee,  such  machinery  and  fixtures  were 
chattel  property,  yet  in  connection  with  a 
leasehold  interest  they  were  subject  to  the 
lien:  Nordyke  <&  Mamion  Co,  v,  Hawheye 
Woolen  Mills  Co,,  53-521. 

110.  Mortgage:  Priority  of  a  mechanic*s 
lien  over  the  lien  of  a  mortgage  cannot  be 
maintained  unless  it  appears  that  the  person 
with  whom  the  contract  was  made  was  the 
owner  of  the  property.  Proof  of  possession 
alone  will  not  be  sufficient :  Dierks  v.  Walrod, 
66-854. 

111.  IntjBrest  and  attorney's  fees:  Where 
the  contract  on  which  a  lien  is  claimed  does 
not  provide  for  interest  or  attorney's  fees,  the 
parties  cannot  enter  into  a  contract  covering 
such  items  which  shall  be  binding  upon  a 
mortgage  executed  after  the  lien  attaches 
and  prior  to  the  making  of  such  supplemental 
contract:  Bissellv.  Lewis,  56-231. 

112.  Yendor's  lien :  If  a  party  goes  into  pos- 
session of  property  subject  to  a  vendor's  lien, 
a  mechanic's  lien  for  material  subsequently 
furnished  for  improvements  does  not  take 
priority  of  the  lien  of  the  vendor:  Logan  v, 
Taylor,  20-297.. 

113.  Under  a  statute  giving  priority  to  the 
mechanic's  lien  as  to  the  improvements,  a 
vendor's  lien  for  purchase  money  takes  prior- 
ity as  to  the  land,  but  as  to  the  building 
erected  is  inferior  to  the  mechanic's  lien: 
Stockvodl  V.  Carpenter,  27-119. 

114.  A  mechanic's  lien  does  not  acquire 
priority  over  a  mortgage  given  in  renewal  of 
a  vendor's  lien  held  prior  to  the  time  that  the 


mechanic's  lien  accrues:  ITiorpe  v.  Durhon, 
45-192. 

115.  Merger  of  lien:  If  the  holder  of  a 
mechanic's  lieu  buys  in  the  property  at  judi- 
cial sale  under  his  judgment  on  such  Hen, 
the  lien  is  not  merged  so  as  to  render  it  sub- 
ordinate to  an  intervening  mortgage :  Dela- 
ware IL  C  Co,  V,  Davenport  <fc  St,  P,  JR.  Co,, 
4^-406. 

116.  When  the  lien  attaches:  The  mechan- 
ic's lien  attaches  at  the  commencement  of 
his  work,  and  the  time  for  notice  expires 
ninety  days  from  the  conclusion  thereof: 
Jones  V,  Swan,  21-181 ;  Delaware  R,  Const. 
Co.  V.  Davenport  <&  St.  P,  R,  Co.,  46-406,  418. 

117.  The  commencement  of  a  building  is 
the  first  work  done  upon  the  ground  which 
is  made  the  foundation  thereof,  and  is  to 
form  part  of  the  work  suitable  and  neces- 
sary for  its  construction:  Conrad  v.  Starr, 
50-470. 

118.  Priority  oyer  liens  acqnired  daring 
progress  of  worlc :  The  mechanic's  lien  dates 
from  the  day  that  he  commences  work  under 
his  contract,  or  furnishes  material,  and  at- 
taches for  all  the  work  <fone  and  material 
furnished  under  such  contract,  whether  be- 
fore or  after  liens  subsequently  acquired  by 
third  persons,  provided  the  work  or  delivery 
was  commenced  before:  Monroe  v.  West, 
12-119. 

119.  A  mechanic's  lien  may  attach  under  a 
contract  to  complete  a  partially  erected  build- 
ing which  shall  be  superior  to  a  prior  mort- 
gage executed  upon  the  premises  at  a  time 
when  the  building  is  in  an  incomplete  con- 
dition: Bissellv,  Lewis,  56-281. 

120.  A  mechanic's  lien  has  priority  over  a 
mortgage  which  was  executed  subsequently 
to  the  commencement  of  any  building,  erec- 
tion or  other  improvement,  though  the  par- 
ticular work  for  which  the  lien  is  claimed 
was  subsequent  to  such  mortgage:  Neilson 
V.  Iowa  Eastern  R,  Co,,  44-71;    Taylor  v, 
Burlington,  C,  R.  AM.  JR.  Co.,  4  Dillon,  570 
Meyer  v.  Construction  Co.,  100  U.  S.,  457 
Brooks  V,    Railway   Co.,  101    U.    S.,  443 
Meyer  v,  Hornby,  101  U.  S.,  728, 

121.  The  statement  being  filed  within  ninety 
days  from  the  furnishing  of  the  last  item, 
the  whole  being  furnished  under  one  contract, 
a  lien  accrues  binding  the  property,  as 
against  the  mortgagee,  for  all  the  material 
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fimisbed  nnder  the  contract  from  the  time 
of  the  famishing  of  the  first  item,  and  such 
Ben  will  be  prior   to  a  mortgage  ezecated 
after  the  furnishing  of  the  first  item:  Iowa 
Mortgage  Co.  t?.  Shanqtiest,  70-124. 
ind  88  to  effect  of  failure  to  file  statement, 
««ipro,  ^97-104. 
122.  Llea    upon    improTements:   Under 
tbe  statute  providing  that  the  lien  should 
attach  to  the  building,  erection  or  improve- 
inait  for  which  they  'were  furnished  or  done, 
m  preference  to  any    prior  lien  or  incum- 
Wince  upon  the  land  uxK>n  which  the  same 
w  erected  or  put,  and  that  the  person  en- 
forcing the  lien  might  have  the  building, 
erection,  or  other  improvement  sold  under 
execution,  heldj  that  the  word  improvement 
there  used  referred  to  an  independent  erec- 
tioB  upon  the  land,  and  not  to  an  addition  or 
betterment  of  the  building,  and  that  the  lien 
for  ?uch  addition  or  betterment  was  subject  to 
a  prior  mortgage  on  the  premises :  Getchell  v, 
ABen,  34-559:  aBrien  v,  Pettis,  42-293. 

1S3.  And  that  a  party  furnishing  material, 
€lc.,  for  the  repair  and  enlargement  of  a 
huUding  would  get  a  lien  subject  to  any 
liens  already  existing  thereon,  even  though 
but  little  of  the  original  building  remained : 
Eqttitabie  Life  Ins.  Co,  v,  Slye,  45-615. 

1^4.  Under  the  same  statute,  hddf  that  a 
mechanic's  lien  for  repairs,  such  as  new  piers 
and  abutments  in  a  railroad  bridge,  which 
becofDie  integral  parts  of  the  road,  would  not 
attach  to  such  bridge,  piers,  etc.,  as  prior  to 
a  mortgage  previously  given  on  the  whole 
road:  Bear  v,  Burlington,  C.  B.  <Sb  M,  B. 
Co.,  4»-619. 

ISo.  If  a  prior  mortgage  applies  to  land, 
rolling  stock  and  buildings  of  a  railroad,  any 
ben  of  mechanics  or  material-men  for  repairs 
attaches  from  the  time  repairs  are  begun,  and 
attaches  against  the  prior  mortgagee  at  the 
sme  time  as  against  the  owner.  Repairs  on 
a  ocimpleted  railroad  do  not  give  rise  to  a  lien 
which  will  override  a  prior  mortgage :  Taylor 
r.  Burlington,  C.  B.  dt  M.  B.  Co.,  4  Dillon, 

S70  and  579. 

12*.  The  statutory  provision  for  a  lien 
upon  improvements  superior  to  the  lien  of  a 
prior  mortgage  upon  the  land  has  no  appli- 
cation where  the  mortgage  has  been  fore- 
dowd  and  the  premises  sold  thereunder  bef  oro 
the  materials  for  which  the  lien  is  claimed 


have  been  furnished ;  in  such  case  the  statu- 
tory right  to  redeem  is  the  only  right  which 
can  be  enforced:  Shepardson  v.  Johnson, 
60-239. 

127.  The  provision  giving  priority  of  lien 
as  to  improvements  held  not  to  be  limited  in 
its  application  to  cases  where  improvements 
are  made  by  a  tenant  on  leased  premises: 
StocktveU  V.  Carpenter,  27-119. 

128.  Sale  and  removal  of  improvements: 
Under  a  statute  providing  for  enforcing  the 
priority  of  a  mechanic's  lien  as  to  the  im- 
provement by  sale  and  removal,  that  is  the 
only  method  allowed,  and  if  the  nature  of 
the  improvement  is  such  that  it  cannot  be 
removed,  the  lien  of  the  mechanic  must  be 
postponed  to  that  of  prior  incumbrances  upon 
the  land :  Conrad  v.  Starr,  50-470. 

129.  Where,  in  a  suit  to  foreclose  a  mort- 
gage, certain  parties  were  made  defendants 
who  had  mechanics*  liens  upon  buildings 
erected  subsequently  to  the  giving  of  the 
mortgage,  and  where  the  rights  of  all  the 
parties  accrued  under  the  Revision,  by  which 
the  rights  of  the  holder  of  a  mechanic's  lien 
were  to  be  determined  by  an  action  at  law, 
held,  that  it  was  erroneous  to  decree  a  sale  of 
the  land  and  buildings  together  and  the  pay- 
ment of  a  certain  portion  of  the  proceeds  to  the 
holders  of  the  mechanics'  liens ;  that  they  had 
no  claim  upon  any  portion  of  the  pro- 
ceeds of  the  land,  but  only  the  right  to 
have  the  buildings  sold  and  removed.  It 
seems  that  the  same  would  be  true  under  the 
Code,  although  the  proceedings  to  enforce  a 
mechanic's  lien  are  now  to  be  brought  in 
equity :  Brodt  v.  Bohkar,  48-86. 

180.  Where  the  mechanic's  lien  attaches  to 
the  land  as  well  as  the  building,  and  there  is 
no  prior  incumbrance,  it  is  the  right  of  the 
owner  to  have  the  whole  property  sold  for  the 
satisfaction  of  the  debt  so  that  he  may  have 
opportunity  of  redeeming  as  in  other  cases 
of  sale  of  real  property,  and  it  is  error  in 
such  case  to  order  the  sale  of  the  building 
alone,  and  its  removal  from  the  premises: 
Early  v.  Burt,  68-716. 

181.  Where  a  party  had  two  liens,  one 
prior  and  the  other  equal  to  a  lien  held  by 
another,  and  foreclosed,  making  the  other 
lienholder  a  party,  and  it  was  decreed  that 
the  plaintiff  should  take  the  property,  if  not 
redeemed,  subject  to  the  other  lien,  held. 
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that  the  other  lienholder  should  have  the 
same  right  to  redeem,  and  for  the  same  time, 
as  if  not  made  a  party,  and  that  the  latter 
had  not  a  right  to  elect,  instead  of  redeem- 
ing, to  claim  a  proportionate  share  of  the 
amount  for  which  the  property  was  sold 
above  the  amount  of  the  first  lien,  the  plead- 
ings not  being  framed  with  a  view  to  such 
relief:  Phelps  v.  Pope,  58-691. 

132.  Sal^  upon  execution  against  a  lot  and 
the  building  thereon,  under  a  judgment  on 
a  mechanic's  lien,  held  improper  where  the 
lien  was  upon  the  building  alone :  Wilson  v, 
Eeuter,  29-176. 

188.  Apportionment:  If  the  premises  do 
not  sell  for  more  than  enough  to  pay  for  the 
prior  mortgage  or  other  lien,  the  accounting 
or  distribution  of  proceeds  of  sale  is  not  re- 
quired. The  entire  proceeds  are  to  be  applied 
in  such  cases  to  the  prior  moi*tgage  or  other 
lien :  Oemian  Bank  v,  Schloth,  59-816. 

184.  Were  it  not  for  the  provision  giving 
the  mechanic's  lien  priority  as  to  the  im- 
provement, and  providing  for  an  apportion- 
ment of  the  proceeds  where  the  court  does 
not  deem  it  expedient  to  allow  the  removal 
of  the  building  or  improvement,  a  prior 
mortgage  would  prevail  in  all  cases  against 
a  subsequent  mechanic's  lien  for  buildings  or 
improvements,  which  become  a  part  of  the 
realty,  imder  the  plain  language  of  the  stat- 
ute. The  same  rule  applies  alike  to  improve- 
ments, betterments  or  additions  to  buildings, 
and  to  new  and  independent  structures,  and 
if  the  amount  for  which  the  property  sells 
does  not  exceed  the  amount  of  the  lien  of  the 
prior  mortgage,  no  apportionment  between 
the  mortgagee  and  the  holder  of  a  mechan- 
ic's lien  IB  required :  Curtis  v,  Broadxcell,  66- 
662. 

135.  In  a  case  where  the  statute  provided 
for  enforcement  of  the  mechanic's  lien  ajs  a 
superior  claim  on  the  improvement  as  against 
a  prior  mortgage  upon  the  land  only  by  re- 
moval of  the  improvement,  held,  that  it  was 
error  to  decree  the  sale  of  the  property  as  an 
entirety  and  the  apportionment  of  the  pro- 
ceeds: First  Nat.  Bank  v.  Ehnore,  52-541. 

186.  Itedeuiptlon:  A  party  who  is  entitled 
to  a  lien  at  the  time  of  the  foreclosure  of  a 
previous  lien,  and  is  not  made  party  to  such 
foreclosure,  may  maintain  an  equitable  action 
to  redeem  from  such  prior  lien,  and  this  is 


true  although  the  claim  for  a  lien  be  not  filed 
before  the  bringing  of  the  action  to  foreclose 
the  prior  lien.  So  held  where  the  action  to 
foreclose  was  brought  within  the  ninety  days 
in  which  the  mechanic  might  have  filed  his 
lien,  and  his  lien  was  afterward  filed  within 
the  ninety  days:  Jones  v,  Hartsock,  42-147. 

187.  Under  the  provisions  of  the  Revision, 
foreclosure  of  mechanics'  liens  was  by  action 
at  law,  and  there  was  no  right  of  redemption 
by  the  junior  lienholder  except  the  statutory 
redemption :  State  v,  Eads,  15-114 ;  Diddy  v, 
Risser,  55-699. 

188.  Foreclosnre;  petition:  A  mechanic's 
lien  should  not  be  decreed  where  the  plead- 
ings contain  no  averment  that  plaintiff  fur- 
nished material  or  performed  work  for  or 
upon  the  improvement,  or  that  anything  is 
due :  Roberts  r.  Campbell,  59-675. 

139.  Joinder  of  actions:  It  is  improper  in 
an  action  on  a  promissory  note  to  allow  an 
amendment  joining  therewith  an  action  to 
foreclose  a  mechanic's  lien,  and  in  such  case 
plaintiff  may  be  required  to  elect  on  which 
cause  of  action  he  will  proceed,  or  on  his  fail- 
ure to  do  so,  the  amendment  may  be  stricken 
from  the  files:  Stceetzer  v,  Harvcick,  67- 
488. 

140.  Parties:  Where  the  owner  of  prop- 
erty on  which  there  is  a  mechanic's  lien  con- 
veys it,  taking  a  mortgage  to  secure  the 
purchase  money,  and  dies,  his  administrator 
and  not  the  heir  is  the  proper  party  defend- 
ant to  a  proceeding  to  enforce  the  lien. 
Where  suit  was  brought  to  enforce  a  me- 
chanic's lien  against  property  which  had 
been  conveyed  by  the  owner  subject  to  the 
lien,  and  a  mortgage  was  taken  for  the  pur- 
chase money,  the  administrator  of  the  grantor 
being  party  defendant,  held,  that  judgment 
in  that  action  would  estop  such  administra- 
tor from  selling  the  property  under  a  judg- 
ment of  foreclosure  of  the  junior  mortgage, 
he  having  failed  to  assert  the  rights  of  a 
mortgagee  in  the  action  enforcing  the  me- 
chanic's lien :  Shields  v.  Keys,  24-298. 

141.  The  owner  of  the  property  is  a  neces- 
sary party  to  an  action  to  foreclose  a  me- 
chanic's lien :  Keller  v.  Tracy,  11-530. 

142.  A  complainant  who  ^eeks  to  have  a 
lien  in  his  favor  established  upon  the  mains 
and  other  pipes  which  extend  under  and 
along  the  streets  and  alleys  of  a  city,  but 
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vfakh  are  owned  by  a  water  company  (a  pri- 
vate oorporatioii)  must  make  the  city  a  party : 
BsiTtson,  etc..  Iron  Co,  v.  Council  Bluffs 
Water  Works  Co.,  25  Fed.  Rep,,  170. 

143i.  Where,  as  in  the  above  case,  the  con- 
tract was  made  with  a  construction  com- 
pany, and  assigned  to  the  water  company, 
hdd,  that  the  construction  company  was  not 
a  neoesEary  party:  Ibid. 

144.  Where  the  holder  of  a  lien  prior  to 
the  mechanic's  lien  was  made  a  party  to  the 
fbieclosare  thereof,  held,  that  plaintiff  should 
have  been  required  to  paj  off  such  prior  lien 
free  from  costs  before  proceeding  with  the 
ale  of  the  property,  and  in  the  event  of  fail- 
ure to  pay  within  a  time  to  be  named  the 
hen  shoald  have  been  declared  barred:  Mil- 
lard  V.  West,  50-616. 

149.  Time  for  bringing  action:  Under  a 
statute  requiring  that  action  to  enforce  a 
mechanic's  lien  be  brought  by  the  i)erson 
rlAJming  it,  within  thirty  days  after  service 
upon  him  of  notice  by  owner  or  contractor 
requiring  him  to  so  proceed,  held,  that  where 
an  attempt  to  commence  action  within  the 
thirty  days  was  made,  but  the  steps  taken 
were  not  sufficient  by  reason  of  defect  in  the 
notice  of  the  action,  another  notice  served 
after  the  expiration  of  the  thirty  days,  to 
which  defendant  appeared,  would  not  consti- 
tute a  compliance  with  the  statutory  require- 
ment, and  a  lien  could  not  be  established  in 
such  action :  Jones,  etc.,  Lumber  Co,  v.  Boggs, 
63-089. 

146.  Change  of  statute:  Where  the  stat- 
ute as  to  the  mode  of  enforcing  mechanics' 
liens  was  changed,  held,  that  liens  arising 
pricMT  to  the  change  should  be  enforced  in  ac- 
cordance with  the  previous  statute :  Brodt  v, 
Bohkar,  48-36 ;  Conrad  v,  Starr,  50-470. 

147.  Evidence:  Where,  in  the  statement 
and  affidavit  filed  for  the  purpose  of  preserv- 
ing a  mechanic's  lien,  it  was  alleged  that  the 
buildings  upon  which  the  labor  was  per- 
formed were  situated  on  certain  described 
lands  and  that  the  person  against  whom  the 
lien  was  claimed  owned  said  lands,  and  in  an 
action  to  foreclose  such  lien  such  allegations 
were  denied,  introduction  in  evidence  of  the 
statement  and  afOdavit  without  proof  that 
the  buildings  therein  referred  to  were  situ- 
ated on  the  land  described,  or  that  defendant 
owned  such  hmd,  Jidd  not  sufficient  to  enti- 


tle plaintiff  to  foreclosure  of  his  lien :  Hutton 
V,  Maines,  68-650. 

148.  Evidence  in  a  particular  case  hdd 
sufficient  to  identify  the  property  on  which 
the  lien  was  claimed  as  that  upon  which  the 
work  for  which  the  lien  was  claimed  was 
performed :  Pease  v,  Thompson^  67-70. 

149.  An  appeal  from  the  judgment  estab- 
lishing a  mechanic's  lien  and  the  filing  of  a 
supersedeas  bond  do  not  destroy  or  impair 
the  lien :  Jvlien  Oas-light  Co.  v.  Hurley,  11- 
520. 

150.  Limitation  of  action:  A  failure  to 
enforce  the  mechanic's  Hen  until  it  is  barred 
by  the  statute  of  limitations  will  not  defeat 
the  right  of  the  lienholder  upon  the  debt 
which  he  has  against  any  person  bound  there- 
for :  Black  v.  HoweU,  56-630. 

As  to  the  time  within  which  action  on  a 
mechanic's  lien  must  be  brought,  see  Limita- 
tion OP  Actions,  §§  231, 232. 

IV.  Waivkb. 

151.  Payment  In  property:  The  fact  that 
a  mechanic  agrees  to  take  his  pay  in  prop- 
erty will  not  defeat  his  right  to  a  lien :  BeUey 
V,  Ward,  4  G.  Gr.,  21. 

152.  Collateral  security:  Collateral  secu- 
rity may  be  a  separate  obligation  guarantee- 
ing the  performance  of  a  contract,  or  a 
transfer  of  property  or  other  contracts  to  in- 
sure such  performance;  but  the  contract, 
promise  or  property  must  have  been  intended 
and  accepted  as  collateral  security :  Mervin 
V.  Sherman,  9-331. 

158.  Taking  a  mortgage  on  the  same  prop- 
erty upon  which  the  lien  is  claimed  will  not 
defeat  the  right  to  a  lien  unless  it  appears  to 
have  been  the  intention  to  look  to  such  secu- 
rity and  not  to  the  lien :  OUcrest  v,  Oottschalk, 
39-811;  Hale  v.  Burlington,  C.  R.  <Sb  N.  R. 
Co,,  2  McCrary,  558. 

154.  Nor  will  the  taking  of  a  promissory 
note,  in  the  absence  of  an  express  agreement 
to  the  contrary,  have  that  effect:  Ibid.; 
Greene  v.  Ely,  2  G.  Gr.,  508 ;  Mix  v.  Ely,  2  G. 
Gr.,  513;  Logan  v.  Attix,  7-77. 

155.  But  if  the  note  be  actually  negotiated 
the  lien  will  be  lost:  Scott  v.  Ward,  4  G. 
Gr..  112. 

156.  The  mere  attempt,  however,  to  nego- 
tiate such  note  will  not  discharge  or  waive 
the  lien:  Hawley  v.  Warde,  4  G.  Gr.,  80. 
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that  the  other  lienholder  should  have  the 
same  right  to  redeem,  and  for  the  same  time, 
as  if  not  made  a  party,  and  that  the  latter 
had  not  a  right  to  elect,  instead  of  redeem- 
ing, to  claim  a  proportionate  share  of  the 
amount  for  which  the  property  was  sold 
ahove  the  amount  of  the  first  lien,  the  plead- 
ings not  heing  framed  with  a  view  to  such 
relief:  P?ielp8  v.  Pope,  53-691. 

182.  Sal^  upon  execution  against  a  lot  and 
the  building  thereon,  under  a  judgment  on 
a  mechanic's  lien,  held  improper  where  the 
lien  was  upon  the  building  alone :  WUson  v, 
Eeuter,  2^176. 

138.  Apportionment:  If  the  premises  do 
not  sell  for  more  than  enough  to  pay  for  the 
prior  mortgage  or  other  lien,  the  accounting 
or  distribution  of  proceeds  of  sale  is  not  re- 
quired. The  entire  proceeds  are  to  be  applied 
in  such  cases  to  the  prior  moi*tgage  or  other 
lien :  Oemian  Bank  v,  Schloth,  69-316. 

184.  Were  it  not  for  the  provision  giving 
the  mechanic's  lien  priority  as  to  the  im- 
provement, and  providing  for  an  apportion- 
ment of  the  proceeds  where  the  court  does 
not  deem  it  expedient  to  allow  the  removal 
of  the  building  or  improvement,  a  prior 
mortgage  would  prevail  in  all  cases  against 
a  subsequent  mechanic's  lien  for  buildings  or 
improvements,  which  become  a  part  of  the 
realty,  under  the  plain  language  of  the  stat- 
ute. The  same  rule  applies  alike  to  improve- 
ments, betterments  or  additions  to  buildings, 
and  to  new  and  independent  structures,  and 
if  the  amount  for  which  the  property  sells 
does  not  exceed  the  amount  of  the  lien  of  the 
prior  mortgage,  no  apportionment  between 
the  mortgagee  and  the  holder  of  a  mechan- 
ic's lien  is  required :  Curtis  v,  Broadwell,  66- 
662. 

185.  In  a  case  where  the  statute  provided 
for  enforcement  of  the  mechanic's  lien  as  a 
superior  claim  on  the  improvement  as  against 
a  prior  mortgage  upon  the  land  only  by  re- 
moval of  the  improvement,  held,  that  it  was 
error  to  decree  the  sale  of  the  property  as  an 
entirety  and  the  apportionment  of  the  pro- 
ceeds: First  Nat.  Bank  v,  Elmore,  52-541. 

186.  Redemption:  A  party  who  is  entitled 
to  a  lien  at  the  time  of  the  foreclosure  of  a 
previous  lien,  and  is  not  made  party  to  such 
foreclosure,  may  maintain  an  equitable  action 
to  redeem  from  such  prior  lien,  and  this  is 


true  although  the  claim  for  a  lien  be  not  filed 
before  the  bringing  of  the  action  to  foreclose 
the  prior  lien.  So  held  where  the  action  to 
foreclose  was  brought  within  the  ninety  days 
in  which  the  mechanic  might  have  filed  his 
lien,  and  his  lien  was  afterward  filed  within 
the  ninety  days:  Jones  v.  Hartsock,  42-147. 

187.  Under  the  provisions  of  the  Revision, 
foreclosure  of  mechanics'  liens  was  by  action 
at  law,  and  there  was  no  right  of  redemption 
by  the  junior  lienholder  except  the  statutory 
redemption :  State  v.  Ecuis,  15-114 ;  Diddy  v, 
Risser,  55-699. 

188.  Foreclosure;  petition:  A  mechanic's 
lien  should  not  be  decreed  where  the  plead- 
ings contain  no  averment  that  plaintiff  fur- 
nished material  or  performed  work  for  or 
upon  the  improvement,  or  that  anything  is 
due :  Roberts  v.  Campbell,  59-675. 

189.  Joinder  of  actions:  It  is  improper  in 
an  action  on  a  promissory  note  to  allow  an 
amendment  joining  therewith  an  action  to 
foreclose  a  mechanic's  lien,  and  in  such  case 
plaintiff  may  be  required  to  elect  on  which 
cause  of  action  he  will  proceed,  or  on  his  fail- 
ure to  do  so,  the  amendment  may  be  stricken 
from  the  files:  Sweetzer  v.  Handck,  67- 
488. 

140.  Parties:  Where  the  owner  of  prop- 
erty on  which  there  is  a  mechanic's  lien  con- 
veys it,  taking  a  mortgage  to  secure  the 
purchase  money,  and  dies,  his  administrator 
and  not  the  heir  is  the  proper  party  defend- 
ant to  a  proceeding  to  enforce  the  lien. 
Where  suit  was  brought  to  enforce  a  me- 
chanic's lien  against  property  which  had 
been  conveyed  by  the  owner  subject  to  the 
lien,  and  a  mortgage  was  taken  for  the  pur- 
chase money,  the  administrator  of  the  grantor 
being  party  defendant,  held,  that  judgment 
in  that  action  would  estop  such  administra- 
tor from  selling  the  property  under  a  judg- 
ment of  foreclosure  of  the  junior  mortgage, 
he  having  failed  to  assert  the  rights  of  a 
mortgagee  in  the  action  enforcing  the  me- 
chanic's lien :  Shields  v.  Keys,  24-298. 

141.  The  owner  of  the  property  is  a  neces- 
sary party  to  an  action  to  foreclose  a  me- 
chanic's lien :  Keller  v,  Tracy,  11-530. 

142.  A  complainant  who  ^eks  to  have  a 
lien  in  his  favor  established  upon  the  mains 
and  other  pipes  which  extend  under  and 
along  the  streets  and  alleys  of  a  city,  but 
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which  are  uwued  by  a  water  company  (a  pri- 
Tate  corporation)  must  make  the  city  a  party : 
Earrimm,  etc.,  Irtm.  Co.  v.  Council  Bluffs 
Water  Work9  Co.,  25  Fed.  Rep.,  170. 

14S.  VHiere,  as  in  the  above  case,  the  con- 
tact was  made  'witli   a   construction  com- 
pany, and  assigned  to  the  water  company, 
hiM^  that  the  construction  company  was  not 
anficesBary  party:  Tbid, 

144.  Where  the  holder  of  a  lien  prior  to 
the  mechanic's  lien  ^was  made  a  party  to  the 
£(aedo6ure  thereof,  held,  that  plaintiff  should 
have  heen  required  to  pay  off  such  prior  lien 
free  from  costs  before  proceeding  with  the 
ale  of  the  ptroperty,  and  in  the  event  of  fail- 
ure to  pay  -within  a  time  to  be  named  the 
ben  should  have  been  declared  barred:  Mil- 
lard V.  West,  50-61«. 

14^.  Time  forbringlngr  action:  Under  a 
statute  requiring  that  action  to  enforce  a 
mechanic's  lien  be  brought  by  the  person 
riftiming  it,  within  thirty  da3'8  after  service 
upon  him  of  notice  by  owner  or  contractor 
requiring  him  to  so  proceed,  held,  that  where 
an  attempt  to  commence  action  within  the 
thirty  days  was  made,  but  the  steps  taken 
were  not  sufficient  by  reason  of  defect  in  the 
notice  of  the  action,  another  notice  served 
after  the  expiration  of  the  thirty  days,  to 
which  defendant  appeared,  would  not  consti- 
tute a  compliance  with  the  statutory  require- 
ment, and  a  lien  could  not  be  established  in 
such  action :  Jones,  etc.,  Lumber  Co,  v.  Boggs, 
6:3-589. 

146.  Change  of  statute:  Where  the  stat- 
ute as  to  the  mode  of  enforcing  mechanics' 
liens  was  changed,  Tield,  that  liens  arising 
prior  to  the  change  should  be  enforced  in  ac- 
oofdance  with  the  previous  statute :  Brodt  v. 
Rofikar,  48-36;  Conrad  v.  Starr,  50-470. 

147.  Eridenee:  Where,  in  the  statement 
lod  affidavit  filed  for  the  purpose  of  preserv- 
ing a  mechanic's  lien,  it  was  alleged  that  the 
buildings  upon  which  the  labor  was  per- 
formed were  situated  on  certain  described 
fauds  and  that  the  person  against  whom  the 
lien  was  claimed  owned  said  lands,  and  in  an 
Kikm  to  foreclose  such  lien  such  allegations 
were  denied,  introduction  in  evidence  of  the 
statement  and  afiOdavit  without  proof  that 
the  buildings  therein  referred  to  were  situ- 
ated on  the  land  described,  or  that  defendant 
owned  such  land,  Jield  not  sufficient  to  enti- 


tle plaintiff  to  foreclosure  of  his  lien :  Hutton 
V.  Maines,  6&-650. 

148.  Evidence  in  a  particular  case  Tield 
sufficient  to  identify  the  property  on  which 
the  lien  was  claimed  as  that  upon  which  the 
work  for  which  the  lien  was  claimed  was 
performed :  Pease  v.  Thompson,  67-70. 

149.  An  appeal  from  the  judgment  estab- 
lishing a  mechanic's  lien  and  the  filing  of  a 
supersedeas  bond  do  not  destroy  or  impair 
the  lien :  Julien  Oas-light  Co,  v.  Hurley,  11- 
520. 

150.  Limitation  of  action:  A  failture  to 
enforce  the  mechanic's  lien  until  it  is  barred 
by  the  statute  of  limitations  will  not  defeat 
the  right  of  the  lienholder  upon  the  debt 
which  he  has  against  any  person  bound  there- 
for :  Black  v,  Hovsell,  5^680. 

As  to  the  time  within  which  action  on  a 
mechanic's  lien  must  be  brought,  see  Limita- 
tion OP  Actions,  §§  231, 232. 

IV.  Waivkb. 

151.  Payment  In  property:  The  fact  that 
a  mechanic  agrees  to  take  his  pay  in  prop- 
erty will  not  defeat  his  right  to  a  lien :  Reileiy 
V,  Ward,  4  G.  Gr.,  21. 

152.  Collateral  security :  Collateral  secu- 
rity may  be  a  separate  obligation  guarantee- 
ing the  performance  of  a  contract,  or  a 
transfer  of  property  or  other  contracts  to  in- 
sure such  performance;  but  the  contract, 
promise  or  property  must  have  been  intended 
and  accepted  as  collateral  security :  Mervin 
V.  Sherman,  9-331. 

158.  Taking  a  mortgage  on  the  same  prop- 
erty upon  which  the  lien  is  claimed  will  not 
defeat  the  right  to  a  lien  unless  it  appears  to 
have  been  the  intention  to  look  to  such  secu- 
rity and  not  to  the  lien :  Oilcrest  v,  Oottschalk, 
89-311;  Hale  v.  Burlington,  C.  R.  <Sb  N.  R, 
Co.,  2  McCrary,  558. 

154.  Nor  will  the  taking  of  a  promissory 
note,  in  the  absence  of  an  express  agreement 
to  the  contrary,  have  that  effect:  Ibid,; 
Greene  v.  Ely,  2  G.  Gr.,  508 ;  Mix  v.  Ely,  2  G. 
Gr.,  513;  Logan  v.  Attix,  7-77. 

155.  But  if  the  note  be  actually  negotiated 
the  hen  will  be  lost :  Scott  v.  Ward,  4  G. 
Gr.,  112. 

156.  The  mere  attempt,  however,  to  nego- 
tiate such  note  will  not  discharge  or  waive 
the  lien :  Hawley  v.  Warde,  4  G.  Gr.,  86. 
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157.  Where  the  person  entitled  to  a  lien 
ta>kes  a  negotiable  note  for  the  amount  of 
his  daim  and  negotiates  it,  but  upon  its  dis- 
honor is  compelled,  as  indorser,  to  take  it 
up,  he  may  enforce  his  original  right  to  a 
lien :  German  Bank  v,  Schlothf  59-316. 

158.  The  acceptance  of  bonds  of  a  railway 
company,  secured  by  a  mortgage  upon  a 
branch  line  covering  rolling  stock,  is  a  wai- 
ver of  a  mechanic's  lien  for  the  construction 
of  such  branch  line :  Hale  v.  Burlington,  C 
R  dtN,  R.  Co,,  2  McCrary,  558. 

159.  Where  one  who  holds  a  mechanic's 
lien  participates  by  petition  of  intervention 
in  a  foreclosure  sale,  alleging  thei'ein  that 
"  no  mechanic's  lien  is  claimed,"  purchasers 
will  be  justified  in  assuming  that  none  will 
be  claimed:  Ibid, 

160.  A  mechanic's  lien  is  waived  by  tak- 
ing security  in  the  form  of  a  conditional 
sale,  although  the  instrument  is  not  recorded 
so  as  to  be  valid  as  to  creditors  or  purchasers : 
Taylor  v,  Burlington,  C,  B,  <Sb  M.  R,  Co.,  4 
Dillon,  570,  580. 

161.  Where,  in  accordance  with  stipula- 
tions in  a  contract  under  which  machinery 
was  furnished,  a  sum  of  money  was  depos- 
ited as  security,  Tidd,  that  such  stipulation, 
acted  upon  by  the  parties,  waived  a  mechan- 
ic's lien  for  such  machinery : -Harmon,  etc, 
Iron  Co,  V,  Council  Bluffs  Water  Works  Co., 
26  Fed.  Rep.,  170. 

162.  Provision  in  a  contract  for  the  build- 
ing of  a  railroad,  that  all  the  money  specified 
should  be  paid  by  the  citizens  of  the  county 
through  which  the  road  was  to  be  built,  held 
not  to  amount  to  taking  collateral  security : 
Delaware  R.  Const.  Co,  v.  Davenport  dt  St. 
P.  R.  Co.,  46-406;  Meyer  v.  Construction 
Co.,  100  U.  S.,  457. 

163.  Where  a  contract  was  made  for  the 
wife  owning  the  land  by  her  husband  for  the 
erection  of  a  building,  and  the  conti'actor 
took  a  joint  note  of  the  husband  and  wife, 
held,  that  this  did  not  constitute  taking  collat- 
eral security  such  as  would  waive  a  lien: 
BisseUv.  Lemis,  56-231. 

164.  The  object  of  the  provision  that  col- 
lateral security  shall  not  be  taken  until  after 
the  completion  of  the  work  and  the  party 
has  become  entitled  to  a  lien  is  doubtless  to 
prevent  any  one  from  obtaining  a  lien  who 
takes  security  for  the  amount  due  or  to  be- 


come due  at  any  time  before  he  completes  his 
contract.  Where  the  material  to  be  fur- 
nished by  the  contract  of  a  person  agreeing  to 
furnish  material  had  all  been  delivered,  held, 
that  the  taking  of  collateral  security  at  that 
time  did  not  waive  the  lien,  although  the 
building  remained  still  incomplete :  Ibid. 

165.  The  statutory  provision  against  taking 
collateral  security  may  be  waived  by  agree- 
ment, or  the  owner  of  the  building  may  by 
his  acts  estop  himself  from  objecting  to  a 
lien  on  that  account :  Getchell  v.  Musgrove, 
54-744. 


MILL-DAMS  AND  WATER  POWEB. 

See  Waters,  IV. 


MINING. 

As  to  license  to  mine,  see,  also,  Licenses, 

2.  8,  7. 

1.  Surface  and  mineral  rights  distin- 
guished: In  mineral  lands  the  surface  and 
soil  as  adapted  to  cultivation  may  be  sep- 
arated from  the  mineral  right  and  the  right 
to  dig  under  the  surface  for  ore :  Stewart  v. 
Chadwick,  8-463. 

3.  BemoYlng  pillars:  In  a  lease  of  coal 
land  for  mining,  it  was  agreed  that  the  lessee 
should  leave  the  mine  in  good  working  con- 
dition at  the  termination  of  the  lease ;  held^ 
that  the  lessee  had  no  right  to  remove  pillars, 
although  the  coal  was  all  exhausted.  The 
custom  of  miners  of  removing  pillars  cannot 
control  an  express  contract:  Randolph  v. 
Halden,  44-827. 

8.  Damages  to  surface:  Where  plaintiff 
sued  for  damages  to  his  building  resulting 
from  the  negligent  mining  of  coal  from  under 
his  land  wiUiout  leaving  sufiicient  supports 
to  prevent  damage  to  the  surface,  and  de- 
fendant set  up  a  right  to  mine  under  a  reser- 
vation in  plaintiff's  deed,  held,  that  it  was 
proper  to  instruct  the  jury  that  if  ordinary 
care  and  prudence  required  the  leaving  of 
pillars  or  ribs  of  coal,  or  the  substitution  of 
artificial  supports,  then  the  failure  to  leave 
such  pillars  or  ribs,  or  substitute  sufficient 
artificial  supports  therefor,  was  negligence: 
Livingston  v.  Moingona  Coal  Co.,  49-369. 

4.  Payment  of  royalty:  Under  a  contract 
authorizing  defendant  to  sink  a  shaft  upon 
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|binti£Fs  pfremiaes  for  tbe  purpose  of  mining 
cotl  therefrom,    paying    plaintiff   a  royalty 
TSpon  the  coal  taken  out,  such  royalty  being 
the  Qfnly  consideration   to  plaintiff    for  the 
kise,  hdd,  that  defendant  might  bo  enjoined 
{rctnaang  the  shaft  sunk  upon  the  prem- 
ises of  plaintiff  merely  for  the  purpose  of 
lesxicmng  coal  from  the  lands  of  other  own- 
ers aod  alloTmig  plaintiff's  land  to  remain 
practically  unmined :  Peters  v,  Philipps,  63- 
55Q. 

&.  In  a  suit  upon  a  promise  to  pay  money, 
ocmditioned  upon  the  finding  of  good  mer- 
i^iantable  coal  not  less  than  four  feet  in 
thickness  in  a  shaft  then  being  sunk,  held, 
that  in  searching  for  such  rein  of  coal  de- 
fendant was  •nly  required  to  act  in  good 
faith  and  use  reasonable  diligence  and  exer- 
tion in  view  of  all  the  surrounding  circum- 
stances, and  that  the  question  whether  he 
had  used  such  diligence  in  sinking  said  shaft 
to  the  required  depth  was  one  of  fact  for 
the  jury :  Skidmore  v,  Eikeriberry,  53-621. 

6u  Where  the  provisions  of  the  lease  were 
that  lessee  should  pay  lessor  a  certain  sum 
per  ton  for  all  coal  mined  under  the  lease, 
and  should  work  the  mine  to  the  extent  of 
maldng  the  royalty  amount  to  a  certain 
amount  per  month,  held,  that  the  payment 
was  not  to  commence  at  the  minimum  rate 
mentioned  from  the  time  of  making  the 
lease,  but  from  opening  the  mine  and  com- 
mencing to  mine  coal  therefrom:  Reed  v. 
Beek,  66-21. 

7.  Contraet  to  prospect:  Where  a  coal 
lease  provided  that  the  lessee  should  pay 
royalty  for  the  coal  mined,  conunencing  at 
a  certain  date,  provided  there  was  found  a 
workable  vein  of  good  marketable  coal,  held, 
that  in  case  of  failure  to  prospect  or  discover 
coal  in  accordance  with  the  terms  of  the  con- 
tract, no  actual  damages  were  recoverable, 
there  being  no  provision  for  damages  in  case 
of  failure  to  prospect  and  there  being  no 
vein  of  coal  actually  "found:"  Carl  v. 
Granger  Coal  Co.,  69-519. 

8.  Mining  lease:  Where  a  lease  of  land 
for  mining  was  made  and  received  under  the 
belief  that  there  was  coal  on  such  land,  and  it 
was  afterward  ascertained  that  no  coal  ex- 
isted there,  held,  that  the  parties  might  be 
rdeased  fn>m  such  contract  in  equity :  Fritz- 
kr  V.  Bobinson,  70-500. 


9.  Damages  for  breach  of  contract:  Where 
the  owner  of  the  fee,  in  violation  of  a  mining 
lease,  mined  mineral  belonging  to  the  lessee 
by  virtue  of  the  lease,  held,  that  the  measure 
of  damages  as  against  the  owner  was  the 
value  of  the  mineral  raised,  less  the  rent  and 
the  reasonable  cost  of  raising  the  mineral: 
Chamberlain  v.  Collinson,  45-429. 

10.  In  an  action  for  damages  for  breach  of 
a  contract  to  execute  a  coal  lease,  held,  that 
plaintiff  might  recover  the  value  of  the  priv- 
ilege of  such  lease,  to  be  determined  in  view 
of  the  character  and  location  of  the  vein  of 
coal  discovered  and  the  royalty  agreed  to  be 
paid,  but  not  including  merely  speculative 
profits :  Chambers  v.  Brown,  69-213. 

11.  Mining  claim:  A  miner's  claim  being 
a  mere  possessory  right  or  claim  upon  public 
lands  is  personalty  and  may  be  sold  and  con- 
veyed by  an  administrator :  Corbett  v,  Berry^ 
hUh  2^157. 

12.  Plaintiff  entered  into  a  contract  by 
which  he  sold  to  defendant  all  his  interest  in 
certain  mining  property  acquired  under  the 
rules  of  miners,  but  without  title  from  the 
government,  and  received  in  payment  prom- 
issory notes  due  in  one  year,  at  which  time, 
upon  payment  of  said  notes,  plaintiff  agreed 
to  make  defendant  a  deed  for  the  property. 
Held,  that  the  sale  was  consummated  by  the 
execution  of  the  contract  and  notes,  and  it 
appearing  that  it  was  not  the  intention  of  the 
parties  to  transfer  the  fee-simple  title  to  the 
land  under  their  contract,  and  that  the  con- 
tract itself  invested  defendant  with  plaint- 
iff's interest,  held,  that  a  failure  of  title  by 
reason  of  a  failure  to  work  the  property  after 
the  execution  of  the  contract  was  no  defense 
in  an  action  upon  the  notes :  Ibid, 

13.  Negligence  in  operating:  Where  the 
conductor  of  a  coal-trip  or  train  being  drawn 
out  of  a  slope  was  injured  while  riding  on 
the  front  end  of  such  train,  held,  that  he  was 
not  guilty  of  contributoiy  negligence  in 
riding  in  such  position  in  the  discharge  of  his 
duty,  although  a  statute  then  in  force  (18  G. 
A.,  ch.  202,  §  15;  McCIain's  Ann.  Stats.,  446), 
in  terms  directly  prohibited  any  person  riding 
upon  a  loaded  car :  Crabell  v.  Wapello  Coal 
Co.,  68-751. 

14.  Drainage  of  mining  land:  The  statu- 
tory provision  (Code,  §  1229)  giving  to  a  party 
who  frees  mineral  land  from  water  by  means 
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of  an  adit  level  or  drain,  one-tenth  of  the 
mineral  afterwards  raised  from  the  land,  held 
constitutional :  Ahem  v,  Dubuque  Lead,  etc, 
Mining  Co,,  48-140. 


MINORS. 

Guardianship  of ,  see  Guardianship. 

Limitation  of  actions  by,  see  Limitation  of 
Actions,  §§  138-142. 

Redemption  of  property  of,  from  tax  sale, 
see  Taxation,  §§  664-676. 

1.  Termination  of  minority  by  death: 
The  disability  of  minority  is  terminated  by 
death,  and  the  year  which  is  allowed  to  a 
minor  for  redeeming  his  land  from  tax  sale 
after  the  removal  of  disability,  in  case  he  dies 
bef oi*e  majority,  commences  from  the  time  of 
death  and  not  from  the  time  he  would  have 
become  of  age :  Ghibbs  v.  Sawyer,  48-443. 

2.  Attaining  majority  by  marriage  or 
emancipation:  If  by  reason  of  the  minor 
having  obtained  majority  by  marriage,  or  by 
doing  business  in  his  own  name,  he  is  en- 
titled to  his  own  time  and  earnings,  he  may, 
in  a  suit  for  injuries,  recover  damages  for  loss 
of  time  prior  to  reaching  the  age  of  majority : 
Nelson  v,  Chicago,  R,  I,  <&  P,  R.  Co,,  38-564. 

And  further  as  to  recovery  by  minor  for 
injuries,  see  Damages,  §§  244-250. 

8.  Sttits  by  and  against:  At  common  law, 
infants  were  required  to  sue  and  defend  by 
guardians.  An  infant  is  supposed  to  be  in- 
capable of  guarding  his  own  interests,  and 
it  is  the  duty  of  the  court,  before  it  divests 
him  of  his  estate,  to  be  satisfied  that  he  has 
had  full  opportunity  to  have  his  day  in  court 
by  proper  and  suitable  guardian,  and  to  see, 
notwithstanding  any  admission  of  facts  by 
such  guardian,  that  his  rights  are  not  sacri- 
ficed: Cavenderv,  Smith's  Heirs,  5-157,  192. 

4.  And  where  it  appeared  that  minor  heirs 
were  not  properly  notified  of  a  proceeding  in 
which  they  were  substituted  as  parties  de- 
fendant for  their  ancestor,  Jield,  that  the 
judgment  should  be  reversed  on  appeal :  Ibid, 

5.  Onardian  ad  litem:  A  guardian  ad 
litem  will  be  appointed  either  on  motion  of 
plaintiff  or  defendant,  but  the  court  will  not 
permit  an  adverse  party  to  choose  the  guard- 
ian :  Ralston  v.  Lahee,  8-17. 

G.  The  fact  that  the  guardij^n  ad  litem  is 


interested  adversely  to  the  minor  may  be  a 
ground  for  his  removal.  But  unless  it  is 
shown  that  he  took  advantage  of  his  position 
to  injure  the  interests  of  the  infant,  the  mere 
fact  of  his  adverse  interest  will  not  be  con- 
sidered such  conclusive  evidence  of  fraud  as 
to  authorize  the  setting  aside  of  the  decree : 
Ibid. 

7.  Infants  are  as  much  bound  by  the  con- 
duct of  those  who  carry  on  their  case  as 
adults,  provided  such  conduct  be  bona  fide: 
Ibid. 

8.  An  infant  is  not  bound  by  an  admission 
in  its  behalf,  unless  such  admission  is  for  its 
benefit.  There  can  be  no  valid  decree  against 
the  infant  by  default,  nor  upon  the  answer 
of  a  guardian :  Ibid, 

9.  An  absolute  decree  against  a  defendant 
who  is  under  age  cannot  be  disputed  except 
on  such  grounds  as  an  adult  might  have  in- 
terposed, as,  for  instance,  fraud.  But  any 
error  in  the  proceedings  may  be  considered 
fraudulent  in  a  proceeding  by  bill  of  review, 
or  original  bill  to  attack  the  decree :  Ibid, 

10.  In  a  bill  for  review  (under  the  former 
practice),  a  minor  might  be  allowed  to  file  an 
amended  answer,  and  contest  anew  the  right 
of  the  plaintiff  in  the  former  proceeding  to 
the  relief  granted ;  but  in  an  original  bill  to 
set  aside  the  decree  and  sale  thereunder  for 
fraud,  such  relief  could  not  be  granted  until 
fraud  was  shown :  Ibid. 

11.  Where  a  decree  has  been  rendered 
against  an  infant,  and  it  is  afterwards  shown 
in  a  proceeding  by  such  party  that  the  de- 
cree ought  not  to  have  been  made,  the  court 
will  place  the  minor,  as  far  as  conveniently 
practicable,  in  the  situation  in  which  he  was 
before  the  decree  was  made :  Ibid, 

12.  The  court  has  no  authority  to  appoint 
a  guardian  ad  litem  to  act  for  a  minor  until 
complete  service  upon  such  minor  has  been 
had:  Good  v.  Norley,  28-188,  199. 

1 8.  Failure  to  appoint  a  guardian  ad  litem, 
and  rendition  of  judgment  without  defense 
by  a  minor,  does  not  render  a  judgment  void. 
It  is  erroneous,  but  can  only  be  taken  advan- 
tage of  by  direct  proceedings :  Drake  v.  Han- 
shaw,  47-291;  Myers  v,  Davis,  47-826,  830; 
Bickel  V,  Erskine,  43-213. 

14.  Where  a  guardian  ad  litem  was  not 
appointed  for  a  minor  defendant  until  the 
trial  had  commenced  and  plaintiff  had  rested. 
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when  an  attorney  for  the  defendant  was  ap- 
pointed as  such  guardian,  heldf  that  a  refusal 
of  the  court  to  retry  the  case  from  the  be- 
ginning would  not  be  sufficient  to  warrant  a 
reversal,  no  prejudice  appearing  to  have  re- 
sulted therefrom :  Wickersham  v.  Timmoiis, 
4^267. 

15.  A  guardian  ad  litem  in  making  defense 
may  set  up  any  matter  which  will  defeat  the 
action,  although  it  be  such  matter  as  might 
have  been  the  basis  of  an  independent  action 
in  behalf  of  the  minor:  Kdsey  v,  Kelsey,  57- 
888. 

16.  Next  firlend :  If  suit  is  brought  for  a 
minor  by  his  next  friend,  the  court  may  dis- 
charge such  next  friend  in  whose  name  the 
suit  is  commenced,  and  substitute  another: 
Thurston  v.  Cavenor,  &-155. 

Further  as  to  minors  as  parties  to  suits, 
see  Pabties,  VI. 

As  to  service  upon  minor,  see  Original 
Notice,  §  168. 

As  to  jarisdfction  in  actions  against 
minor,  see  Jceisdiction,  §§  19^197. 

As  to  setting  aside  judgments  against,  see 

JUDGMEKTS,  §§  203-205. 

17.  Contract  for  personal  services:  A 
minor  may  recover  under  a  contract  for  per- 
sonal services,  and  if  payment  has  been  made 
to  the  minor  under  such  contract,  it  is  a  full 
satisfaction  for  such  services  and  precludes  a 
second  recovery  by  the  parent  or  guardian : 
Murphy  v.  Johnson,  45-57. 

And  further,  see  Parent  and  Child, 
§§2^27. 

18.  Gift;  ratification:  A  minor  who  has 
made  a  voluntary  conveyance  of  his  estate 
which  does  not  correctly  describe  the  land  to 
be  conveyed  cannot  be  held  to  the  execution 
of  a  corrected  conveyance  upon  a  promise  to 
do  so  made  after  his  attaining  his  majority. 
Such  promise  being  without  consideration, 
the  transaction  stands  as  an  uncompleted  gift : 
Oxley  V.  Tryon,  25-95. 

And  further,  see  Gifts. 

19.  Disaffirmance  of  contract:  Where  a 
minor  made  a  contract  releasing  his  pro- 
spective share  in  his  father's  estate,  and  upon 
his  becoming  of  age,  by  marriage,  did  not 
disaffirm  such  contract  within  four  months 
following  and  prior  to  his  father's  death,  nor 
until  two  months  after  that  time,  held,  that 
the  disaflSrmance  was  not  within  a  reason- 


able time  and  that  the  contract  was  binding: 
Jones  V,  Jones,  46-466. 

20.  A  disaffirmance,  after  the  expiration 
of  six  months  from  the  time  of  attaining 
majority,  held  not  to  be  within  a  reasonable 
time,  no  circumstances  being  averred  to  ex- 
cuse delay  in  the  disaffirmance:  Hoover  v, 
Kinsey  Plow  Co.,  55-668. 

21.  Tlie  purpose  of  the  provision  that  a 
minor  is  bound  by  his  contracts,  unless  dis- 
affirmed within  a  reasonable  time  after  attain- 
ing majority,  is  to  fix  a  limit  to  the  durisition 
of  time  for  disaffirmance,  and  not  to  pre- 
scribe the  time  of  the  commencement  of  the 
period  in  which  a  minor  may  affirm  his  con- 
tract, and  such  disaffirmance  may  take  place 
either  before  or  after  majority,  if  within  the 
period  thus  prescribed.  (Overruling  Mur- 
phy t^  Johnson,  45-57) :  ChUds  v,  Dobbins, 
55-205. 

Further  as  to  contracts  of  infants  and  the 
disaffirmance  thereof,  see  Contracts,  VI,  a. 

Conveyances  hj  minors  and  disaffirmance 
thereof,  see  Conveyances,  g§  &-8. 


MORTGAGES. 

I.  Execution;  construction;  validity. 
11.  When  absolute  conveyance  deemed 

mortgage. 
III.  Nature  and  effect;  rights  of  par- 
ties. 

a.  Nature;  rights  and  liabilities  uvr 

der, 

b.  Lien;  priorities;  continuance, 

c.  Transfer   of  property   subject  to 

mortgage  lien. 
rv.  Assignment  and  subrogation. 
y.  Release;  discharge;  merger. 
VL  Foreclosure. 

a.  General  nature  of  the  proceeding; 

petition;  notice, 

b.  Parties, 

c.  Adverse  claims  interposed, 

d.  Appointment  of  a  receiver, 

e.  Decree, 

f.  Personal  liability, 

g.  Execution;  sale, 

h.  Foreclosure  by  sale  without  action, 
VII.  Redemption. 

a.  Before  action  brought, 

b.  Statutory  redemption  from  fore" 

closure  sale, 

c.  Eqtiitable  redemption. 
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Ab  to  Chattel  Mortgaqes,  see  tb^t  title. 

As  to  limitation  of  actions  to  foreclose  or 
redeem,  see  Limitation  of  Actions,  §§  190- 
194,  251^-259. 

I.  Exeodtion;  construction;  va- 

LIDITT. 

1.  Proof  of  execution:  Where  a  mort- 
gage is  annexed  to  and  made  part  of  the  pe- 
tition, and  its  execution  is  not  denied  in  the 
answer,  it  is  admissible  in  evidence  without 
further  proof  of  execution :  Brewer's  Estate 
V,  Crow,  4  G.  Gr.,  520. 

2.  A  mortgage  duly  acknowledged  is  prima 
facie  evidence  of  its  execution  and  also  of 
the  execution  of  notes  referred  to  therein  as 
executed  by  the  same  party :  Mixer  v.  Ben- 
nett, 70 . 

8.  Date :  The  presumption  of  law  is  that 
the  execution  was  on  the  day  of  the  date : 
Lyon  V.  Mcllvaine,  24-9. 

By  married  uroman:  See  Conveyances, 
§§  14-24. 

4.  Statement  of  amount:  The  mortgage 
is  sufficiently  definite  as  to  amount  if  it  fur- 
nishes the  means,  by  inspection  of  the  record, 
and  by  common  prudence  and  ordinary  dili- 
gence, of  ascertaining  the  extent  of  the  in- 
cumbrance. Therefore,  held,  that  a  mort- 
gage given  to  secure  any  balance  remaining 
unpaid  after  the  exhausting  of  a  prior  mort- 
gage to  secure  the  same  indebtedness,  which 
prior  mortgage  was  duly  referred  to,  was 
sufficiently  certain:  Kellogg  v.  Frazier,  40- 
602. 

See  further  on  this  point,  infra,  §  16. 

5.  Duress:  Where  a  wife  is  induced  to  ex- 
ecute a  mortgage  by  reason  of  false  and 
fraudulent  charges  of  embezzlement  made 
against  her  husband,  and  threats  to  institute 
criminal  proceedings  against  him,  the  mort- 
gage is  void,  and  the  fact  that  the  property 
was  originally  conveyed  by  the  husband  to 
the  wife  in  fraud  of  creditors  will  not  be  ma- 
terial! Singer  Mfg,  Co,  v,  Bawson,  50-684. 

6.  Where  a  wife  executed  a  mortgage  upon 
the  homestead,  the  title  of  which  was  in  her 
name,  for  the  purpose  of  securing  a  debt  of 
her  husband,  after  being  advised  that  he  was 
under  restraint,  and  that  unless  the  mortgage 
was  executed  he  would  probably  be  prose- 
cuted for  a  criminal  offense,  and  signed  it  at 


the  request  of  the  husband  to  get  him  out  of 
such  difficulty,  and  in  his  presence  and  in  the 
presence  of  persons  having  him  under  re- 
straint, held,  that  the  mortgage  was  void  for 
duress :  First  Nat.  Bank  v.  Bryan,  62-42. 

As  to  firaadulent  or  voluntary  convey- 
ances between  husband  and  wife,  see  Fraud- 
ulent Conveyances,  §§  49-86. 

Mistake,  see  infra,  §§  185-140. 

7.  Failure  to  stamp:  Under  the  revenue 
law  in  force  at  the  time,  held,  that  a  mort- 
gage not  properly  stamped  could  be  stamped 
after  several  assignments,  and  that  those 
purchasing  the  property  subsequent  to  the 
proper  stamping  took  with  notice  given  by 
the  record,  and  those  purchasing  before 
such  time,  having  actual  knowledge  of  the 
mortgage,  were  not  purchasers  in  good  faith 
within  the  meaning  of  the  revenue  act,  so 
as  to  be  protected  against  such  mortgage: 
Wilson  V.  Renter,  29-176. 

8.  Alteration:  Where  an  instrument  as 
altered  has  a  greater  effect  than  as  executed, 
the  alteration  is  material,  and  if  made  with- 
o\it  the  knowledge  of  the  mortgagor  the 
mortgage  will  be  inoperative  as  against  him, 
whether  in  the  hands  of  the  mortgagee  or 
a  bona  fi.de  transferee :  Cutler  v.  Rose,  35- 
456. 

9.  The  ratification  of  the  contract  which 
the  mortgage  was  given  to  secure  will  not 
amount  to  a  ratification  of  the  alteration 
without  full  knowledge  thereof :  Ibid. 

10.  The  fact  tliat  a  note  is  void  by  reason 
of  alterations  which  are  not  fraudulently 
made  will  not  defeat  an  action  to  foreclose 
the  mortgage  given  to  secure  the  same: 
Clough  V.  Seay,  49-111. 

Further,  see  Alteration  of  Instruments. 

11.  Knowledge  of  contents:  A  pei-son  ex- 
ecuting a  mortgage  cannot  cdfterward  object 
that  the  contents  of  the  instrument  were 
not  known  to  him:  Baldrick  v.  Oarvey, 
66-14. 

12.  Recording:  Where  the  mortgagor, 
after  acknowledging  the  instrument,  left  it 
in  the  hands  of  the  notary,  who  took  the  ac- 
knowledgment without  special  directions  as 
to  what  should  be  done  therewith,  and  it 
appeared  that  the  mortgage  was  executed 
for  the  purpose  of  being  delivered  to  the  per- 
son named  as  mortgagee,  nothing  remaining 
to  be  done  for  the  completion  of  the  settle- 
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ment  except  to   make   such  delivery,  held, 
tiat  the  autbority  of  the  notary  to  make 

sach  delivery  -would  be  presumed:  Adams 

r.  Adams^  70 . 

13.  Presumption;  reeordlng:  The  fact 
that  a  mortgage  is  found  on  record  is  not 
presumptive  evidence  of  its  delivery  to  and 
acceptance  by  the  mortgagee  sufficient  to 
estop  him  asserting  title  as  against  the  as- 
sumed mortgagor :  Foley  v.  Hovxird,  8-56. 

14.  The  presumption  being  that  the  mort- 
gagor received  the  consideration  of  the  hond 
for  which  the  mortgage  was  given  as  security, 
hddy  that  leaving  the  mortgage  to  be  filed 
for  record  was  a  sufficient  delivery  of  the 
mortgage,  and  the  fact  that  the  mortgagor 
snlseqnently  obtained  possession  of  it  would 
not  defeat  the  m(»tgagee*s  right :  Connard  v. 
Cdgan,  55-538. 

16.  Fallnre  to  record  is  not,  in  the  ab- 
sence of  any  stipulation  to  record,  per  se,  a 
fraud  upon  the  rights  of  sureties  on  the  mort- 
gage debt:  Horseman  v,  TodMinter,  1)^230. 

Itt.  For  greater  amount  than  due:  Al- 
though a  deed  sought  to  be  foreclosed  as  a 
mortgage  was  obtained  for  an  amount  larger 
than  that  due,  held,  that  it  should  stand  for 
what  was  truly  due  at  the  time :  Richardson 
V.  Barrick,  16^107. 

iBTalldity  cannot  be  set  up  by  one  who 
has  purchased  subject  to :  See  infra,  §§  185- 
187. 

17.  Burden  of  proof  as  to  validity:  A 
mortgage,  if  regular  upon  its  face,  is  prima 
facie  evidence  of  its  validity,  and  the  burden 
is  upon  the  opposite  party  to  show  that  there 
was  no  consideration,  or  that  it  was  given  in 
bad  faith ;  StuaH  v.  Phelps,  8^-14. 

IS.  Consideration:  Whether  a  mortgagor 
is  estopped  from  denying  that  the  mortgage 
was  given  to  secure  the  note  described  in  it, 
quare;  but  even  such  estoppel  cannot  pre- 
vent the  maker,  as  between  himself  and  the 
payee,  from  showing  that  the  consideration 
of  the  note  bad  failed,  or  the  like :  Jones  v, 
Janes,  20-S88, 

19.  It  is  sufficient  consideration  for  a  mort- 
gage that  it  is  executed  in  recognition  of  a 
vendor's  lien  and  to  make  the  same  a  matter 
of  record:  Reynolds  v.  Morse,  53-155. 

20,  The  UabiUtyr  of  the  mortgagee  to  loss 
or  damage  by  reason  ot  an  obligation  entered 
into  at  the  request  of  the  mortgagor,  and  for 


which  the  mortgagor  undertook  to  hold  him 
harmless,  is  a  sufficient  consideration  to  sup- 
port the  mortgage.  It  is  not  essential  that 
any  consideration  should  pass  at  the  time  of 
the  execution  of  the  mortgage:  Duncan  v. 
Miller,  64-223. 

21.  A  valid  pre-existing  indebtedness  con- 
stitutes a  consideration  for  a  mortgage,  as 
against  the  mortgagor  and  all  other  parties 
who  had  no  equitable  interest  in  the  property 
at  the  time  of  its  execution:  Chadwick  v. 
Devore,  69-687. 

23,  An  extension  of  time  for  the  payment 
of  an  antecedent  debt  is  a  sufficient  consider- 
ation for  the  giving  of  a  mortgage  to  secure 
such  indebtedness :  Hoskins  v.  Carter,  66-688* 

23.  A  mortgage  executed  to  secure  an 
amount  which  is  agreed  upon  in  compromise 
of  a  claim  for  a  greater  amount  is  supported 
upon  sufficient  consideration:  Commercial 
Excliange  Bank  v,  McLeod,  67-718. 

24.  An  advancement  by  a  parent  to  a  child 
is  a  good  consideration,  and  will  support  a 
contract  except  as  against  other  children  and 
as  against  creditors  and  subsequent  purchas- 
ers without  notice:  Patterson  v.  Mills,  69- 
755. 

25.  Agreement  to  mortgage:  A  valid 
agreement  for  a  mortgage  may  be  specifically 
enforced  in  equity  against  a  party  or  subse- 
quent purchaser  with  notice,  or  a  general 
assignment.  But  a  general  understanding 
that  a  creditor  is  to  be  secured,  of  such  a 
nature  that  it  could  not  be  enforced  as  an 
agreement,  will  not  be  upheld :  Cole  v.  Deal- 
ham,  13-^1. 

26.  Estoppel :  One  cannot  claim  the  bene- 
fit of  a  lien  under  a  mortgage,  and  at  the 
same  time  deny  its  validity:  Wilhelmi  v. 
Le(mard,  ia-830. 

27.  Railway  franchise:  Whether  the  fran- 
chise of  a  railway  company  can  be  mortgaged, 
qucere;  but  a  mortgage  upon  the  tolls,  in- 
comes and  profits  of  the  company,  also  upon 
real  and  personal  property,  its  right  of  way, 
depot  buildings,  railway  stock,  etc.,  is  bind- 
ing: Dunham  v.  Isett,  15-284. 

As  to  mortgages  of  the  earnings,  etc.,  see 
infra,  §§  118-123. 

28.  UudlTlded  interest:  Where  a  person 
under  a  will  was  entitled  to  an  undivided  in- 
terest in  real  estate,  and  also  a  share  in  the 
proceeds  of  certain  other  property  which  was 
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to  be  sold  and  divided  after  the  expiration  of 

a  life  estate  therein,  held,  that  a  mortgage 

executed  by  him  before  the  expiration  of  the 

life  estate,  embracing  all  his  right,  title  and 

.  interest  in  the  property  bequeathed  to  him, 

"Jdid  not  embrace  his  interest  in  the  share  re- 

^maining  after  the  termination  of   the  life 

estate :  Hauft  v,  Duncan,  40-254. 

29.  Equitable  interest:  One  who  makes 
improvements  upon  premises  of  which  he 
has  possession  under  oral  contract  for  pur- 
chase has  an  equitable  interest  to  the  extent 
of  the  value  of  the  improvements,  and  may 
execute  a  valid  mortgage  upon  such  interest : 
White  V,  Butt,  32-335. 

80.  Action  npon  mortgage  without  note: 
Where  a  mortgage  acknowledges  an  indebted- 
ness, although  the  debt  is  not  evidenced  by 
note,  action  may  be  brought  thereon  and  an 
attachment  secured  without  first  foreclosing 
the  mortgage  and  exhausting  the  property 
covered  thereby :  Nev^mry  v.  Rutter,  38-179. 

81.  Where  a  mortgage  contains  a  covenant 
to  pay  the  sum  secured  thereby,  an  action 
thereon  may  be  brought  at  law:  Brown  r. 
Caacaden,  43-103. 

82.  Personal  liability:  Where  a  collateral 
agreement  provided  that  a  note  secured  by 
mortgage  should  be  confined  to  a  certain 
mortgage  of  even  date,  held,  that  such  stipu- 
lation released  the  makers  of  the  not«  from 
liability  thereon  beyond  the  property  mort- 
gaged :  Elmore  v,  Higgins,  20-250. 

Further  as  to  personal  liability  of  mort- 
gagor, see  infra,  VI,  f. 

88.  Covenants:  Plaintiifs  having  foreclosed 
a  mortgage  against  defendant  were  com- 
pelled to  pay  off  a  prior  incumbrance  on 
the  property,  but  at  the  sale  bid  it  in  for  the 
full  amount  of  their  judgment;  held,  that 
they  could  not,  in  an  action  on  the  covenants 
of  wari'anty  in  their  mortgage,  recover  the 
amount  paid  to  satisfy  such  prior  incum- 
brance :  Todd  17.  Johnson,  51-192. 

84.  Where  the  husband  joined  with  the 
wife  in  a  mortgage  upon  her  homestead,  in 
which  was  contained  also  a  stipulation  that  a 
stock  of  goods  belonging  to  the  wife,  and  to 
secure  payment  for  a  portion  Of  which  the 
mortgage  was  given,  should  be  kept  up  to  a 
certain  value,  held,  that  the  husband  was  not 
bound  by  the  stipulation  as  to  keeping  the 
stock  up :  Ooldsniith  v.  Barber,  53-295. 


85.  A  mortgage  containing  covenants  of 
general  warranty  will,  as  between  the  mort- 
gagor and  the  mortgagee,  pass  an  after-ac- 
quired title:  Ricev.  Kelso,  57-115;  Edwards 
V.  Davenport,  4  McCrary,  34. 

86.  Interest:  Under  a  provision  of  a  mort- 
gage stipulating  for  the  payment  of  certain 
sums  mentioned  with  annual  interest  thereon, 
held,  that  the  mortgagor  was  bound  to  pay 
interest  on  the  various  sums  from  the  execu- 
tion of  the  mortgage  and  not  merely  from 
the  time  the  sums  became  due:  Adairs  v. 
Wright,  14-22. 

87.  Failure  to  pay  interest:  The  stipula- 
tions of  a  note  providing  for  annual  pay- 
ments of  interest,  and  that  upon  failure  to 
pay  an  instalment  of  interest  the  entire 
amount  of  the  mortgage  shall  become  due, 
may  be  enforced  by  the  foreclosure  of  the 
mortgage  for  the  entire  debt  when  an  instal- 
ment of  interest  becomes  delinquent:  Kra- 
mer V.  Bebman,  9-114. 

88.  Where,  in  an  action  to  foreclose  a 
mortgage  providing  that  upon  any  instal- 
ment of  interest  remaining  unpaid  the  whole 
principal  should  become  due,  it  appeared 
that  the  entire  amount  of  the  principal  had 
not  been  advanced  to  defendant  by  plaintiff, 
but  the  amount  advanced  was  in  controversy, 
held,  that  foreclosure  would  only  be  allowed 
for  the  annual  interest  delinquent  on  the 
amount  actually  advanced,  and  that,  as 
plaintiff  had  not  fulfilled  his  contract  as  to 
advancing  the  entire  principal  of  the  loan  to 
defendant,  the  latter  would  not  be  considered 
in  default  as  to  interest  so  as  to  render  the 
entire  amount  due:  Brooknau  v.  Burnett, 
49-803. 

39.  Where  the  note  secured  by  a  mortgage 
provided  that  if  the  interest  was  not  paid  an- 
nually it  should  become  a  part  of  the  princi- 
pal and  bear  the  same  rate  of  interest,  and 
the  mortgage  provided  that  upon  default  in 
payment  of  principal  or  interest  the  whole 
sum  should  become  due,  held,  that  there  was 
no  requirement  for  the  payment  of  annual 
interest,  and  that  the  mortgage  could  not  be 
declared  due  upon  failure  to  pay  interest  an- 
nually :  Wood  V.  Whisler,  67-676. 

40.  Default  in  payment  of  instalment: 
Where  a  mortgage  provided  that  all  the  in- 
stalments should  become  due  upon  failure  to 
pay  any  one  of  them  at  maturity,  and  after 
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snch  failure  the  mortgagor  paid  the  amount 
of  the  instalment  which  was  due  by  its  terms, 
and  interest  on  the  other  instalments,  held, 
that  the  acceptance  of  such  amount  did  not 
waive  the  default,  and  the  balance  might  be 
immediately  enforced :  Sloat  v.  Bean,  47-60. 

41.  Suretyship:  A.  executed  a  mortgage 
"to  be  void  upon  condition  that  I  pay  or 
cause  to  be  paid  a  certain  promissory  note 
given  by"  B.,  etc. ;  held,  that  the  undertak- 
ing was  that  of  a  surety  only :  Christner  r. 
Brown,  16-180. 

42,  The  note  and  mortgage  in  a  particular 
case  heid  to  be  indemnity  to  a  surety  to  that 
extent,  not  as  to  any  particular  item  of  in- 
debtedness, but  as  to  any  sums  which  the 
surety  might  have  to  pay  on  account  of  the 
maker :  Hdlyer  v.  Briggs,  55-185. 

48.  Marshaling  of  assets:  Where  the 
vendors  of  land  took  a  mortgage  for  the  pur- 
chase money,  and  received  from  the  vendee 
notes  to  be  collected  and  applied  to  complete 
the  payment  of  the  debt  under  a  condition  in 
the  mortgage  '*  that  if  said  purchase  money 
and  interest  is  paid  by  the  payment  of  said 
notes,  then,"  etc.,  Tield,  that  the  mortgage  was 
designed  to  be  a  security  for  the  whole  amount 
of  the  unpaid  purchase  money,  and  the  notes 
being  assigned  for  the  purpose  of  collection 
merely,  the  rule  of  equity  that  where  a  cred- 
itor has  security  upon  two  funds  and  other 
{^editors  can  reach  one  only,  the  former  shall 
first  exhaust  the  fund  upon  which  he  alone 
has  a  lien,  would  not  apply :  Clarke  v,  Baur 
croft,  ia-320. 

44.  Mortgagor  holding  in  trust:  A  mort- 
gage executed  to  secure  the  payment  of 
bonds  by  a  municipal  corporation  provided 
that  the  mortgagees  should  not  be  held  liable 
in  any  manner  to  the  holders  of  said  bonds 
whoever  they  might  be,  but  were  to  be  free 
to  reconvey  to  the  mortgagor  any  portion  of 
the  lands  described  in  any  way  or  manner 
they  might  choose  without  consulting  the 
holders  or  owners  of  said  bonds.  Held,  that 
the  mortgage  stood  as  security  for  the  bonds 
in  whosesoever  hands  until  the  privilege  to 
cancel  or  reconvey  should  be  claimed  or  ex- 
ercised by  the  original  mortgagees :  Middle;- 
ton  Savings  Bank  v.  Dubuque,  19-467. 

45.  A  mortgagor  reserved  in  the  mortgage 
the  right,  when  the  value  of  the  mortgaged 
property  should  exceed  the  amount  of  the 


debt  secured,  to  dispose  of  such  excess,  the 
valuation  to  be  determined  by  mutual  agree- 
ment or  by  reference  to  three  disinterested 
persons  as  the  parties  might  agree.  Held,  that 
a  conveyance  by  the  mortgagor  upon  his 
own  valuation  was  not  within  the  terms  of 
the  contract :  Ibid, 

II.  When  absolute  conveyanob 

DEEMED    MORTGAGE. 

40.  Separate  instrument  of  defeasance: 

Where  a  deed,  absolute  on  its  face,  is  given 
to  secure  a  debt,  the  grantor  taking  back  a 
defeasance  at  the  same  time  on  a  separate 
paper,  the  two  papers  constitute  a  mortgage 
the  same  as  though  executed  in  the  usual 
form :  Rosierz  v.  Van  Dam,  16-175. 

47.  An  absolute  deed  and  a  bond  for  re- 
conveyance constitute  a  mortgage :  Cfiaae  v. 
Abbott,  20-154. 

48.  Where  it  is  shown  that  an  absolute 
conveyance  was  given  as  security  for  a  loan, 
and  a  bond  was  given  back  by  the  grantee  to 
reconvey  upon  payment,  the  transaction  will 
be  treated  as  a  mortgage :  Clinton  Nat,  Bank 
V,  Manivarring,  8^281 ;  Montgomery  v,  Chadr 
wick,  7-114. 

49.  Parol  defeasance:  In  an  action  of 
right,  a  deed  absolute  in  terms  cannot,  by 
parol  evidence,  be  shown  to  have  been  in- 
tended as  a  mortgage:  Farley  r.  Ooocher, 
11-570. 

That  such  a  defense  is  not  admissible  in  an 
action  at  law  based  upon  the  legal  title,  see, 
further,  Pleadinqs,  §§  568-571v 

50.  In  equity,  a  conveyance  absolute  on 
its  face  may  be  shown  by  parol  evidence  to 
be  in  fact  a  mortgage:  Trucks  v.  Lindsey, 
18-504;  Key  v.  McCleary,  25-191. 

51.  Any  conveyance  of  land  intended  to 
operate  as  a  security  for  the  payment  of 
money  or  for  tlie  performance  of  any  con- 
tract will  be  regarded  in  equity  as  a  mort- 
gage, and  parol  evidence  is  admissible  to 
show  the  true  nature  of  the  transaction: 
Oreen  v.  Turner,  88-112. 

Further  as  to  the  introduction  of  parol  evi- 
dence to  vary  the  terms  of  an  absolute  con- 
veyance by  showing  that  it  is  in  fact  a 
mortgage,  see  Evidence,  §§  789-794. 

As  to  evidence  to  show  that  a  person  hold- 
ing under  absolute  conveyance  holds  in  trust, 
see  Trusts,  §§  85-48. 
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52.  Deed  treated  as  mortgage:  The  object 
for  which  a  deed  is  given  must  be  regarded 
as  the  true  test  of  its  character.  If  it  is  given 
as  security  it  is  to  be  regarded  as  a  mortgage, 
although  an  absolute  deed  in  form :  Hall  v. 
Savai,  3  G.  Gr.,  37. 

58.  An  absolute  conveyance  shown  to  have 
been  given  to  secure  the  payment  of  a  debt 
will  be  regarded  as  a  mortgage,  and  any  bal- 
ance remaining  after  the  debt  is  paid,  from 
the  land,  may  be  subjected  to  the  payment  of 
a  claim  against  the  grantor :  Allen  v.  Kemp, 
29-452. 

64.  Where  one  who  holds  under  a  convey- 
ance absolute  in  form  but  intended  as  a  mort- 
gage has  sold  to  an  innocent  purchaser  for 
a  valuable  consideration,  he  stands  account- 
able for  the  proceeds  and  must  account  for 
the  residue  after  the  payment  of  his  just  de- 
mands :  De  France  v.  Howard,  4-524. 

55.  Where  land  was  conveyed  at  the  re- 
quest of  an  agent  to  his  principal  upon 
indebtedness  due  from  the  agent  to  the  prin- 
cipal, and  without  the  principal's  consenting 
to  take  the  same  in  payment,  held,  that  such 
conveyance  operated  merely  as  security  for 
the  indebtedness,  and  that  the  agent  was  lia- 
ble to  the  principal  for  any  balance  remain- 
ing unsatisHed  after  the  application  of  the 
proceeds  of  such  land:  New  York  Piano 
Forte  Co,  v.  Mueller,  88-552. 

66.  In  an  action  by  plaintiff  to  subject 
land  held  by  defendant  to  the  payment  of  a 
debt  against  the  grantor  claiming  the  deed 
to  have  been  intended  as  a  mortgage,  the 
fact  that  plaintiff,  under  an  agreement 
among  the  owners  of  the  land,  foreclosed 
under  a  school  mortgage,  bought  it  all  in,  and 
conveyed  to  defendant  the  land  in  question 
by  quitclaim  deed  upon  payment  of  a  pro 
rata  share  of  the  bid,  held  not  to  estop  plaint- 
iff from  showing  that  the  deed  under  which 
defendant  held  the  land  at  that  time  was  in 
fact  a  mortgage :  Allen  v,  Keinp,  29-452. 

57.  The  burden  of  proof  to  show  that  an 
absolute  conveyance  is  a  mortgage  is  upon 
the  party  so  claiming:  Allen  r.  Fogg,  66- 
229;  Hyatt  v.  Cochran,  87-809;  Sinclair  v. 
Walker,  38-575. 

58.  Sufficiency  of  evidence:  The  proof  to 
establish  that  a  deed  absolute  on  its  face  is 
to  be  treated  as  a  mortgage  should  be  clear, 
satisfactory  and  conclusive :  Corbit  r.  Smith, 


7-60;  Hyatt  V,  Cochran,  87-309;  Sinclair  v. 
Walker,  88-675;  Zuver  v.  Lyons,  40-610; 
Ktbhy  V.  Harsh,  61-196;  Knight  v.  McCord, 
6&-429. 

59.  Parol  testimony  to  establish  a  trust  dr 
make  an  instrument  absolute  on  its  face  a 
mortgage  should  be  clear,  and  even  then 
should  be  received  with  great  caution :  Cooper 
V.  Skeel,  14-578. 

60.  To  warrant  an  absolute  deed  bein^ 
treated  as  a  mortgage  the  evidence  must  be 
clear  and  satisfactory:  Gardner  v,  Weston, 
18-538. 

61.  In  a  particular  case,  held,  that  the  evi- 
dence was  sufficient  to  show  that  a  deed 
absolute  in  form  was  intended  as  a  security 
for  a  loan,  and  that  the  loan  was  usurious, 
and,  as  the  payment  was  sufficient  to  extin- 
guish the  legal  indebtedness,  the  mortgage 
should  be  canceled  and  a  reconveyance 
made :  AUen  r.  Fogg,  66-229. 

62.  In  a  particular  case,  held,  that  the  evi- 
dence was  not  sufficient  to  show  a  deed  ab- 
solute on  its  face  to  be  a  mortgage :  Boomer 
V.  Stone,  38-685. 

63.  Where  the  grantee  in  a  conveyance 
went  into  possession  and  held  the  property 
four  years  without  accounting,  and  made  im- 
provements to  a  considerable  amount  with- 
out an  agreement  with  the  grantor  in  rela- 
tion thereto,  the  grantor  knowing  the  same, 
and  also  with  the  knowledge  of  the  grantor 
sold  the  premises  without  objection  on  the 
part  of  such  grantor  and  without  claim  by 
him  for  an  accounting,  held,  that  the  other 
evidence  as  to  the  nature  of  the  transaction 
being  conflicting,  it  could  not  be  considered 
as  a  mortgage:  Woodworth  v.  Carman,  43- 
504. 

64.  In  cases  of  donbt :  A  resort  to  a  formal 
conditional  sale  to  defeat  an  equity  of  re- 
demption will  be  unavailing  for  that  purpose, 
and  when  it  appears  doubtful  whether  the 
transaction  was  a  mortgage  or  a  sale  it  will 
be  held  to  be  a  mortgage :  Trucks  v,  lAndsey, 
18-504. 

66.  Where  it  is  doubtful  whether  a  trans- 
action is  to  be  construed  as  a  deed  or  a  mort- 
gage, it  will  be  held  to  b«  a  mortgage:  Scott 
V.  Mewhirter,  49  487. 

66.  A  settled  rule,  at  least  in  this  state,  is 
that  in  all  doubtful  cases  the  contract  shall 
be  construed  to  be  a  mortgage  instead  of  a 
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cocditk>nal  sale:  BartheU  v.  Syverson,  54- 
ISO. 

t7.  So,  where  the  relation  of  debtor  and 
creditor  exists,  and  the  contract  was  intended 
to  create  or  provide  a  security  for  the  debt, 
it  wiU  be  construed  to  be  a  mortgage :  Ibid. 

^  Condlttonal  sale  deemed  mortgage: 
The  Kne  of  distinction  between  mortgages 
ami  conditional  sales  must  in  every  case,  in  a 
great  measure,  be  determined  on  its  own 
cscomstances,  looking  at  the  true  nature  of 
the  transaction  and  the  intention  of  the  par- 
ties: Hughes  r.  Sheaff,  19-385. 

€8.  Where  a  conveyance,  absolute  on  its 
face,  is  executed  in  consideration  of  a  debt, 
if  the  debt  is  extinguished  by  a  fair  agree- 
ment and  the  grantor  has  the  privilege 
merely  of  refunding,  if  he  pleases,by  a  given 
time,  and  thereby  entitling  himself  to  a  re- 
cixiveyance,  it  will  be  held  a  conditional  sale, 
and  the  equity  of  redemption  will  not  con- 
tLnae:  Ibid. 

70.  In  determining  whether  a  conveyance 
vas  intended  as  a  mortgage  or  a  conditional 
sale,  if  it  apx^ears  that  the  relation  of  debtor 
and  creditor  continues,  and  the  debt  still 
^absists,  the  transaction  will  be  treated  as  a 
mortgage:  Ibid. 

71.  If  an  absolute  conveyance  be  made 
and  accepted  in  pa3rment  of  an  existing  debt 
and  not  merely  as  security  for  it,  an  agree- 
ment with  the  grantee  to  reconvey  the  land 
to  the  grantor  upon  receiving  a  certain  sum 
within  a  specified  time  does  not  create  a 
mortgage,  but  only  a  conditional  sale,  and 
the  grantee  holds  the  premises  subject  only 
to  the  right  of  the  grantor  to  demand  a  re- 
conveyance according  to  the  terms  of  the 
agreement :  Bridges  v.  Linder,  60-190. 

73«  In  a  particular  case,  where  the  debt 
had  been  previously  secured  by  a  mortgage 
OD  the  same  property,  and  the  note  evidenc- 
ing the  debt  was  surrendered,  held,  that  the 
conveyance  of  the  land  must  be  considered 
as  in  consideration  of  the  debt,  and  not 
merely  as  security :  Ibid. 

i3.  Inadeqaaey  of  eonsideration :  Where 
the  question  to  be  determined  is  whether  the 
«Ie  and  conveyance  be  absolute  or  only  in- 
tended as  a  security,  the  fact  that  the  con- 
sideration is  groFsly  inadequate  is  a  strong 
cwcomstance,  though  not  conclusive,  to 
«^T  that  the  deed  was  intended  to  oper- 
VouII^B 


ate  as  a  mortgage:   Wilson  v,  Patrick,  8^ 
862. 

74.  Although  mere  inadequacy  of  price 
may  be  a  circumstance  to  be  considered  as 
of  weight  as  tending  to  show  that  an  absolute 
conveyance  accompanied  by  an  agreement 
to  reconvey  is  a  mortgage  rather  than  a  con- 
ditional sale,  yet  this  fact  alone  will  not 
be  sufficient  without  other  attending  circum- 
stances to  authorize  a  court  to  decree  that  a 
sale  absolute  on  its  face  is  a  mortgage: 
Bridges  v.  Linder,  60-190. 

75.  Purchase  at  judicial  sale;  in  trust: 
Where  after  the  sale  of  property  in  execu- 
tion to  a  purchaser,  and  execution  of  the 
deed  to  him,  he  entered  into  an  agreement 
with  the  debtor  to  reconvey  the  same  upon 
payment  of  a  specified  sum  within  a  year, 
held,  that  such  instrument  merely  conferred 
upon  the  debtor  the  privilege  to  perform 
certain  conditions  within  a  prescribed  time 
and  accept  certain  advantages,  and  did  not 
give  rise  to  an  indebtedness  on  the  part  of 
the  debtor  nor  constitute  a  mortgage :  Alston 
V,  Wilson,  44-180. 

76.  A  purchaser  at  foreclosure  sale  who 
bought  in  property  in  pursuance  of  a  previous 
agreement  between  the  parties,  held  to  take 
the  title  in  trust  in  accordance  with  the  con- 
ditions of  such  contract :  Bamett  t\  Nelson, 
46-495. 

77.  In  a  particular  case,  held,  that  a  con- 
tract contemplating  the  purchase  of  certifi- 
cates of  purchase  of  real  property  at  judicial 
sale  by  one  person,  under  the  agreement  that 
on  certain  conditions  he  would  transfer  the 
property  to  another  who  had  lost  his  right  of 
redemption  therein,  was  in  the  nature  of  a 
mortgage:  Hensley  v.  Whiffln,  58-426. 

78.  ReconTeyance ;  destruction  of  in- 
strument: One  who  has  deeded  away  land 
cannot  re-invest  himself  with  the  title  by  de- 
struction of  the  deed  before  record,  where  it 
is  held  by  him  as  security,  time  being  of  the 
essence  of  the  contract.  In  such  case  the 
title  can  only  be  divested  by  a  judicial  fore- 
closure :  Hull  V.  McCally  18-467. 

79.  Where  the  maker  of  a  note  deeded  land 
absolutely  to  the  payee  as  security,  taking 
back  a  bond  to  reconvey  upon  payment, 
with  interest,  time  being  made  the  essence  of 
the  contract,  and  at  the  maturity  of  the  note, 
at  the  debtor's  request,  and  by  mutual  agree. 
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ment,  the  note  and  bond  were  both  Burren- 
dered  and  destroyed,  with  the  understanding 
that  the  title  was  to  remain  Indefeasible  in 
the  payee,  Jiddf  that  the  maker  could  not 
longer  claim  any  right  to  the  premises :  Ven- 
num  V,  Bahcock,  18-194. 

80.  Redemption  from  absolute  deed  con- 
sidered as  a  mortgage:  A  contract  will  be 
regarded  as  a  mortgage  in  equity  whenever 
it  appears  that  the  transaction  was  simply 
one  of  security  for  a  loan,  .and  any  attempt 
to  defeat  or  limit  the  right  of  redemption 
must  fail:  Richardson  v,  Barrick,  16-407. 

81.  A  conveyance  absolute  in  form,  if  sat- 
isfactorily shown  by  evidence  ix>  have  been 
executed  as  a  security,  will  be  considered  in 
equity  as  a  mortgage  from  which  redemption 
can  be  made :  HolUday  v,  Arthur,  25-19. 

82.  An  absolute  deed  given  and  intended 
as  security  for  a  loan  is  a  mortgage  to  which 
the  right  of  redemption  attaches :  Crawford 
V.  Taylor,  42-260. 

83.  In  a  particular  case,  hdd,  that  an  ab- 
solute conveyance  with  an  agreement  to  re- 
convey  upon  payment  of  a  debt  at  maturity, 
was  a  mortgage  entitling  the  debtor  to  the 
right  of  redemption :  Brush  v.  Peterson,  64r- 
248. 

84.  And  in  an  action  brought  by  the 
grantee  of  such  instrument  to  quiet  his  title 
against  the  grantor's  assignees,  held,  that  de- 
fendant should  be  allowed  to  redeem  by  pay- 
ing the  note  and  interest  and  taxes  with  in- 
terest, and  that  a  decree  of  foreclosure 
should  be  entered  providing  for  the  sale  of 
the  property  as  upon  foreclosure  of  the  mort- 
gage: Ibid, 

86.  Where  a  contract,  which  is  in  terms 
a  conditional  sale,  is  shown  to  have  been  in- 
tended simply  to  create  or  provide  a  security 
for  a  debt,  it  is  not  proper  to  decree  a  strict 
foreclosure,  that  is,  decree  that  unless  de- 
fendant pay  a  certain  sum  by  a  time  fixed, 
the  title  be  quieted  in  plaintiff  and  defend- 
ant barred  from  any  interest  in  the  proj)erty : 
Barthell  v.  Syverson,  54-160. 

80.  The  doctrine  in  regard  to  time  being 
of  the  essence  of  the  contract  does  not  ap- 
ply to  instruments  used  as  mortgages,  and 
the  title  can  only  be  divested  by  foreclos- 
ure: Hull  V,  McCall,  1&-467. 

87.  Where  a  debtor  gave  his  creditor  an 
absolute  conveyance,  taking  a  conditional 


conveyance  back,  held,  that  the  transaction 
was  a  mortgage,  and  that  in  an  action  by  the 
debtor  to  havfe  his  conveyance  declared  a 
mortgage  and  canceled  upon  payment  of  a 
certain  sum,  plaintiff  should  be  granted  the 
relief  asked  on  condition  that  within  the  time 
fixed  he  pay  the  amount  found  due,  and  that 
the  case  was  not  one  in  which  regular  fore- 
closure was  required :  White  v.  Lucas,  46-319. 

88.  Under  tbe  facts  of  a  particular  case, 
Jield,  that  a  conveyance  was  in  effect  a  mort- 
gage which,  by  its  terms,  the  grantor  might 
pay  within  a  time  limited  therein,  during 
which  time  grantor  was  entitled  to  posses- 
sion, and  that  an  action  to  recover  rents  and 
possession,  in  which  a  receiver  was  appointed, 
was  prematurely  brought:  Radford  v,  Fol- 
scnn,  58-473. 

89.  Although  a  conveyance  absolute  in 
form  be  in  fact  a  mortgage,  yet  it  will  con- 
vey the  legal  title  and  the  grantee  will  be 
entitled  to  possession  unless  the  equity  of  the 
grantof  is  set  up,  and  in  setting  up  such 
equity  it  is  necessary  that  the  grantor  offer 
to  do  equity  by  paying  all  indebtedness.  If 
redemption  from  the  conveyance  is  not 
effected  before  the  right  of  redemption  is 
barred  by  the  statute  of  limitations,  the  title 
of  the  grantee  becomes  perfect :  Burdick  v, 
Wentworth,  42-440. 

90.  Under  a  statutory  mortgage  the  legal 
title  remains  in  the  mortgagor,  but  in  case  of 
an  absolute  conveyance  to  secure  the  payment 
of  money,  the  title  vests  in  the  mortgagee 
and  will  prevail  unless  the  equitable  defense  of 
the  right  of  redemption  is  interposed  before 
becoming  barred:  Richards  v,  Crawford, 
50-494. 

91.  Purchasers  inith  notice:  Evidence  to 
show  that  a  deed,  absolute  in  terms,  was  in- 
tended as  a  mortgage  may  be  received  not 
only  as  between  the  parties  to  the  instrument, 
but  also  when  third  persons  are  concerned,  if 
they  have  not  been  misled  by  the  form  of 
the  transaction,  but  liave  had  notice  thereof : 
HaUv,  SavUl,  8  G.  Gr.,  37. 

92.  A  conveyance  in  a  particular  case 
Tield  to  be  a  mortgage  both  as  to  the  original 
grantee,  and  as  to  a  grantee  from  him  who 
was  a  party  in  interest  with  him  in  the  trans- 
action :  Radford  v,  Folsom,  58-478. 

98.  Recording:  The  fact  that  the  instru- 
ment of  defeasance  which  converts  a  con- 
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Tcvaoce,  abeolnte  on  its  face,  into  a  mort- 
gage, is  not  recorded  will  not  prevent  the 
Roarding  of  the  conveyance  itself  being  no- 
tice to  sabsequent  purchasers.  They  will  be 
boQDd  to  take  notice  of  the  instrument  as 
taBj98  if  it  was  what  it  purports  to  be: 
Ckmons  v.  Eider,  9-272. 

M.  Sobseqaent  conveyance:  If  A.  holds 
kad  as  security,  conveyed  to  him  by  an  ab- 
nfaite  deed  executed  by  B.,  and  afterwards 
cciveja  it  to  C,  under  an  agreement  with  B. 
bf  which  C.  pays  B.'s  indebtedness  to  A.,  C. 
tka^  acquires  an  absolute  and  indefeasible 
tiUe:  Zuver  v,  Luons,  40-510. 

nL  Natuke  and  effect;  bights  of 

FAKTIES. 

a.  Nature;    rights   and  liabilities 

under. 

•ou  Conreyanee:  A  mortgage  is  a  convey- 
ance, and  the  use  of  the  term  conveyance  in  a 
fltatnte  covers  a  mortgage :  Babcock  v.  Hoey, 
U-375. 

Mw  Security:  Mortgages  are  now  taken 
and  treated  in  a  court  of  equity  substantially 
as  mere  securities  for  debt :  Carroll  v.  Red- 
dimgion,  7-388. 

97.  The  mortgage,  before  entry  and  fore- 
doflore,  is  deemed  a  pledge  or  charge  upon 
^  land  and,  subject  to  that  lien,  the  legal 
n^itB  and  remedies  of  others  may  be  as- 
sorted and  enforced  in  the  same  manner  as  if 
ao  B«ich  mortgage  existed:  HcUl  v,  Savill, 
SG.  Or.,  37. 

9&  The  right  of  the  mortgagee  is  a  mere 
diattd  interest,  inseparable  from  the  debt 
wbicfa  it  is  intended  to  secure,  and  transfer- 
able by  a  mere  assignment  of  the  debt  with- 
out deed  or  writing.  The  debt  is  the  principal 
tluog,  and  the  right  of  the  mortgagee  is  an 
iaddent  attaching  to  it  and  ceasing  when 
the  debt  is  discharged :  Crow  v,  Vance,  4-434. 
99.  While  the  mortgage  creates  alien  upon 
titt  property  it  also  operates  to  transfer  to  the 
mortgagee  a  qualified  or  conditional  estate, 
vdich  becomes  Toid  upon  the  payment  of  the 
deU  orperformance  of  the  covenants :  Porter 

t.  Green,  4-571. 

10^  The  statutory  provision  (Code,  §  1988) 
tttifD  the  absence  of  stipulations  to  the  con- 
tay  the  moti^pagar  retains  the  legal  title 


and  right  to  possession  does  not  place  the 
mortgagor  in  any  better  position  nor  give 
him  any  greater  rights  thaii  he  would  have 
independent  of  such  provision :  Ibid. 

101.  The  common  law  rule  that  by  a 
mortgage  the  legal  title  is  conveyed  to  the 
mortgagee,  who  is  vested  with  a  legal  es* 
tate>of  freehold  inheritance,  is  not  recog- 
nized by  the  weight  of  American  authorities. 
The  prevailing  rule  in  this  country  is  that 
the  mortgagor  is  the  owner  of  the  land 
mortgaged  and  retains  an  inheritable  estate 
therein,  while  the  interest  of  the  mortgagee 
is  a  lien  upon  the  land  for  the  debt,  which 
may,  by  certain  proceedings,  ripen  into  a 
title,  or  rather  may  divest  the  title  of  the 
mortgagor.  The  interest  of  the  mortgagor  is 
an  estate  of  inheritance  which  is  in  no  way 
affected  by  the  mortgage  before  entry  and 
foreclosure,  other  than  by  the  lien  thereon : 
White  V,  Rittenmyer,  80^268. 

102.  Whatever  effect  an  entry  may  have, 
the  mortgagee  may,  after  entry,  by  restoring 
possession  to  the  mortgagor  upon  his  claim 
of  ownership,  waive  the  rights  acquired  by 
such  entry:  Ibid. 

108.  Under  our  law  the  debt  is  the  princi- 
pal thing  and  the  mortgage  a  mere  incident 
which  follows  the  principal  thing  for  which 
it  stands  security.  The  mortgagee  has  no  es- 
tate in  the  mortgaged  premises:  Ootoerv, 
Winohester,  33-808. 

104.  Tiie  mortgaged  property  in  the  mort- 
gagor's hands  possesses  all  the  incidents  of  real 
estate.  It  may  be  sold,  will  descend  to  heirs, 
and  is  subject  to  dower :  Barrett  v,  Blackmar, 
47-665. 

105.  Right  to  covenants:  Although  the 
mortgagor  is  the  owner  of  the  land  mort- 
gaged, yet  the  moitgagee  is  entitled  to  the 
benefit  of  covenants  running  with  the  land : 
Devin  v,  Henderahott,  82-192. 

106.  Not  an  alienation :  The  execution  of 
a  mortgage  is  not  an  alienation  within  the 
meaning  of  the  United  States  homestead  act : 
Fuller  V,  Hunt,  48-163. 

107.  Mortgagee's  Interest:  A  mortgage 
is  personal  property,  and  the  mortgagee  or 
holder  of  the  indebtedness  thereby  secured 
has  no  such  interest  in  the  real  estate  mort- 
gaged that  a  judgment  against  him  creates 
a  lien  upon  such  real  estate :  Scott  v.  Meu>- 
hirter,  49-487. 
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108.  The  mortgagee  does  not  have  an  es- 
tate in  the  Icmd,  but  simply  a  specific  lien  or 
charge  thereon,  to  secure  his  debt:  Newman 
V,  De  Lorimer,  19-244;  McHenry  v.  Cooper, 
27-137,  144. 

109.  Privity  of  estate:  A  mortgagee  is 
privy  in  estate  with  the  mortgagor  in  respect 
to  the  estate  as  it  is  when  he  takes  the  mort- 
gage, and  not  as  it  may  afterwards  become, 
imless  that  which  afterwards  transpires  to 
change  the  estate  is  the  legal  outcome  of 
that  which  existed  when  the  mortgage  was 
executed.  Therefore,  where  a  party  claim- 
ing a  tax  title  accruing  upon  a  tax  lien  which 
was  prior  to  a  moii;gage  established  such 
title  by  a  judgment  against  the  mortgagor 
subsequent  to  the  execution  of  the  mortgage, 
it  being  admitted  that  the  tax  title  was  in 
itself  entirely  void  by  reason  of  fraudulent 
combination  at  the  sale,  hddf  that  the  right 
acquired  by  the  holder  of  the  tax  title,  and 
the  judgment  recovered,  was  not  prior  to 
that  of  the  purchaser  at  the  foreclosure  sale 
under  the  mortgage :  Mathes  v.  Cover,  43- 
512. 

110.  Attornment  to  mortgagee:  An  at- 
tornment by  a  tenant  of  the  mortgagor  to  the 
mortgagee  after  condition  broken  is  not  valid. 
The  provision  of  statute  (Code,  §  2013)  that 
such  attornment  is  void  unless  made  to  a 
mortgagee  after  the  mortgage  has  been  for- 
feited, means  only  that  such  an  attornment 
may  be  made  after  all  rights  of  the  mort- 
gagor under  the  mortgage  have  been  lost,  to 
wit,  by  foreclosure  and  expiration  of  the 
year  for  redemption :  Mills  v.  Heaion,  52-215. 

111.  Possession  of  mortgagee;  rents 
and  profits;  improvements:  Where  a  party 
forecloses  by  taking  possession  instead  of  by 
sale,  he  can  only  be  held  for  the  value  of  the 
premises  so  entered  upon,  and  the  mortgagor 
is  entitled  pro  tanto  to  a  credit  upon  the 
mortgage.  After  the  mortgagee's  title  be- 
comes indefeasible  and  perfect,  the  mortgagor 
cannot  claim  to  recover  rents  and  profits  re- 
ceived by  the  mortgagee  during  the  time 
during  which  the  mortgagor  might  have 
redeemed:  Wilson  v.  WUson,  4-309. 

112.  The  mortgagee  may  take  possession 
of  a  part  only,  and  if  he  does  so  he  is  not  to 
be  held  liable  for  the  value  of  the  part  on 
which  he  does  not  enter :  Ibid, 

113   Where  a  mortgagee  has  been  in  pos- 


session of  the  property  mortgaged,  he  should 
be  held  to  account  for  the  rents  and  profits 
and  be  allowed  for  the  im{»rovements.  If  in 
consequence  of  the  length  of  time  which  has 
elapsed  he  is  unable  to  render  such  account, 
he  is  to  be  charged  with  a  fair  occupying 
rent,  both  as  to  the  property  as  it  was  when 
he  took  it,  and  as  to  the  use  and  improve- 
ments thereon.  Where  such  improvements 
have  been  made  by  the  mortgagee  with  the 
knowledge  of  the  mortgagor  and  without  ob- 
jection, the  mortgagee  should  account  for 
the  rents  and  profits  of  the  property  as  it 
was  when  it  came  into  his  possession,  the 
amount  to  be  applied  on  the  mortgage  debt ; 
also  for  the  rental  value  of  the  improvements 
placed  by  him  on  the  premises,  the  amount 
thereof  to  be  applied  in  remuneration  for 
such  improvements:  Montgomery  v,  Chad- 
tvick,  7-114. 

114.  A  mortgagee  in  possession  is  held  to 
account  for  the  reasonable  rental  value  of  the 
premises  and  not  for  what  he  actually  real- 
ized therefrom.  So  also  where  the  land  in- 
cluded a  coal  mine,  held,  that  the  mortgagee 
not  having  taken  possession  as  a  trespasser, 
the  value  of  the  coal  mined  was  to  be  taken 
into  account,  with  expense  of  mining  and 
getting  to  market  deducted :  Bamett  v.  Nel- 
son, 54r-41. 

115.  A  mortgagee  in  possession  is  account- 
able for  damages  to  the  property  owing  to 
failure  to  use  proper  care  and  make  repairs, 
even  though  not  guilty  of  fraud  or 'gross 
carelessness  in  connection  therewith:  Ibid, 

116.  But  in  such  accounting,  the  mort- 
gagee will  be  allowed  taxes  paid  and  the 
value  of  extraordinary  improvements  made 
not  occasioned  by  his  failure  to  exercise  rea- 
sonable care,  but  not  the  amounts  expended 
in  insm'ance.  He  will  be  charged  with  in- 
terest on  the  net  rental  so  asceii^ained,  with 
interest  at  six  per  cent,  from  the  end  of  each 
year:  Ibid. 

117.  Under  the  facts  of  a  particular  case, 
held,  that  the  possession  of  the  mortgaged 
property  by  the  mortgagee  was  as  such  and 
not  otherwise,  and  that  he  was,  therefore, 
liable  to  account  for  the  rents  and  profits : 
Ibid, 

118.  Railway  earnings:  The  revenues  of 
a  railway  covered  by  a  mortgage  are  not 
subject  to  attachment  and  garnishment  for 
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debts  d  the  oumpany :  Dunham  v.  Isett,  15- 


119L  Wha«  a  railroad  company  is  to  hold 
panPMion  under  certain  mortgages,  receive 
tfae  eamiDgs  and  operate  the  road  until  the 
Bortgage^  shall  take  possession,  or  the 
iroper  judicial  authoi-itj  shall  interpose,  the 
discretioa  of  the  company  extends  to  the 
Mhcie  income  of  the  road,  surplus  as  well  as 
apeases.  The  surplus  is  therefore  as  liable 
tD  the  creditors  of  the  company  as  if  the 
nartgagia  did  not  exist:  Gilmanv.  Illinois 
4t  3im,  TeL  Co,,  91  U.  S.,  603.  (Aflftrming 
&  C,  1  McCrary,  170.) 

130.  A  railway  mortgage  made  to  cov^er  the 
eaniings  of  a  road  is  a  prior  lien  upon  the  net 
esnings  only,  that  Is,  upon  the  earnings 
ifte  the  payment  of  all  the  operating  ex- 
penses, while  the  road  is  in  the  ix)66ession  of 
the  company :  Hale  v.  Frost,  99  U.  S.,  889. 

121.  The  net  earnings  of  the  road  while  in 
tie  poasesaion  of  the  court  and  oi)erated  by 
a  receiTer  are  not  necessarily  and  exclusively 
tiie  property  of  the  m<xtgagees,  but  are  sub- 
ject to  the  disposal  of  the  chancellor  in  -pAj- 
ment  of  claims  which  have  superior  equities. 
Hence  a  material-man  furnishing  machinery 
BKd  in  the  operation  of  the  road,  although 
purchased  before  the  receiver  was  appointed, 
bw  a  superior  equity  to  such  a  mortgagees : 
Ibid. 

122.  Where  a  mortgage  was  executed  upon 
the  property  of  a  railway  company,  bought 
in  at  foreclosure  sale  thereof,  by  the  terms  of 
which  the  property  was  subject  to  the  pay- 
BCBt  of  claims  against  the  road  while  being 
opesated  by  a  receiver  appointed  by  the  court, 
Mi,  that  a  claim  for  personal  injuries  ari:»- 
Bg  during  such  operation  by  the  receiver 
vai  paramount  to  the  lien  of  the  mortgage, 
although  judgment  for  such  claim  was  not 
rodered  until  after  the  mortgage  was  exe* 
ested:  Sloan  v.  Central  loica  iJ.  Co.,  62- 
T88;  Central  Trust  Co.  r.  Sloan,  6&-655. 

12&  Where  the  income  of  a  railroad  is  in 
the  hands  of  a  receiver  for  the  benefit  of 
mortgage  creditors,  it  cannot  be  taken  away 
from  those  who  have  a  lieu  upon  it  under  the 
mortgage  and  applied  to  the  debts  of  general 
^t^i^toa.  Yet  if  the  current  earnings  of  the 
«>d  are  taken  and  used  by  the  mortgage 
owfitora  befi^e  the  running  expenses  of  the 
ntd  m  paid,    the    mortgage  security   is  ) 


chargeable  in  equity  with  the  restoration  of 
the  amount  so  taken  and  applied  to  then:  use : 
Burriham  v,  Bowen,  111  U.  S.,  776. 

b.  Lien;  priorities;  cotitinuanoe. 

124.  Priority:  Parol  evidence  is  not  ad- 
missible to  alter  or  vary  the  legal  effect  of  a 
mortgage  as  to  priority,  where  two  mort- 
gages are  given  to  secure  instalments  of  the 
same  debt:  Isett  u  Lucas,  17-503. 

125.  Where,  on  the  foreclosure  of  a  mort- 
gage upon  property  covered  by  other  mort- 
gages, the  order  in  which  the  proceeds  should 
be  applied  between  the  different  mortgages 
being  fixed,  and  one  portion  of  the  property 
covered  by  mortgages  junior  to  that  upon 
the  whole  property  was  sold  for  an  amount 
sufiSicient  to  satisfy  the  mortgage  upon  the 
whole  property,  but  not  suflScient  to  satisfy 
all,  held,  that  the  proceeds  realized  from  the 
sale  of  such  property  could  not  be  required 
to  be  applied  to  the  satisfaction  of  the  mort- 
gages which  were  a  lien  upon  the  entire 
property  to  the  release  of  a  portion  of  the 
property  not  sold:  Kdlog  v.  Giitchens,  Q2- 
502. 

126.  Where  two  mortgages  upon  the  same 
premises  were  foreclosed  and  a  portion  of  the 
premises  sold  under  the  junior  mortgage, 
held,  that  the  purchaser  under  the  foreclosure 
of  that  mortgage  could  not  compel  the  holder 
of  the  judgment  under  the  senior  mortgage 
to  rely  primarily  upon  that  portion  of  the 
land  not  sold  under  the  foreclosure  of  the 
junior  mortgage,  but  that  the  purchaser 
might  protect  himself  as  against  the  senior 
mortgage  by  the  payment  of  so  much  of  the 
debt  as  the  portion  of  land  purchased  by  him 
was  equitably  subject  to:  Hutchinson  v. 
Wells,  67-430. 

127.  Two  mortgages  executed  with  refer- 
ence to  each  other  construed  as  to  priority : 
Trustees  of  Iowa  College  v.  Fenno,  67-244. 

128.  Notice  of  priormortgage;  partners: 
Several  persons  associated  as  partners  con- 
cluded negotiations  for  the  purchase  of  real 
estate  in  which  they  received  actual  notice  of 
the  existence  of  a  prior  incumbrance  on  the 
property.  Before  the  contract  was  reduced 
to  writing  and  executed,  other  parties  were 
admitted,  who  had  nothing  to  do  with  the 
negotiations,  but  subsequently  joined  in  the 
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execution  of  the  contract.  Immediately  after 
the  contract  was  executed  by  the  partners, 
other  persons  were  admitted.  Heldy  that  all 
the  partners  were  charged  with  actual  notice 
imparted  to  some  of  the  pai'tners  in  the  orig- 
inal negotiation :  Middleton  Savings  Bank  v. 
Dvbuque,  19-467. 

129.  Equitable  Interest:  A  mortgage 
upon  an  equitable  interest  in  real  estate  is 
valid  as  against  a  subsequent  purchaser  hav- 
ing knowledge  thereof :  Luney  v.  Mead,  60- 
469. 

180.  Sabseqnently  acquired  title:  A 
mortgage  will  attach  as  a  lien  upon  a  title 
subsequently  acquired  by  the  mortgagor  and 
take  priority  over  the  lien  of  a  judgment 
rendered  against  the  mortgagor,  after  the 
acquisition  of  such  subsequent  title :  Rice  v, 
Kelso,  57-115;  Edwards  v.  Davenport,  4 
McCrary,  84. 

181.  The  rule  that  a  subsequently  ac- 
quired title  inures  to  the  benefit  of  mortgagee 
is  applicable  in  case  of  acquisition  of  title  to 
public  lands:  Marshall  v.  Bush,  Mor.,  375. 

Further  as  to  inurement  of  after-acquired 
title,  see  Conveyances,  §§  209-215. 

132.  For  purchase  money:  A  mortgage 
given  for  unpaid  purchase  money  on  the 
sale  of  real  estate  will  be  a  paramount  lien 
to  that  of  a  judgment  rendered  against  the 
grantor  prior  to  the  sale :  Parsons  v,  Hoyt, 
24-154 ;  Ruthven  v.  Mast,  55-715. 

183.  For  money  advanced  to  pay  prior 
liens :  The  same  rule  of  priority  applies  to  a 
mortgage  given  to  a  third  person  who  ad- 
vances the  purchase  money  for  the  purchaser ; 
and  on  the  same  principle,  held,  that  where 
a  third  person  advanced  to  the  owner  of 
property  sold  for  taxes  money  to  redeem  from 
the  tax  sale  and  took  a  moiiigage  on  the 
property  as  security,  such  mortgage  was  en- 
titled to  priority  over  mortgages  which  were 
given  by  the  owner  of  the  property  before 
the  tax  sale :  Kaiser  v,  Lembeck,  55-244. 

134.  Judgment  not  prior:  A  judgment 
creditor  does  not  acquire  priority  over  an  ex- 
isting mortgage,  although  it  be  unrecorded : 
Sigworth  v,  Meriam,  66-477. 

And  see  further,  Judgments,  g§  565,  566. 

130.  In  case  of  mistake:  Where  in  a 
mortgage  the  fact  of  a  prior  mortgage  is 
referred  to,  the  second  mortgagee  will  be 
affected  with  notice  of  the  prior  mortgage, 


and  will  take  subject  thereto,  although  there 
is  a  mistake  in  the  description  of  the  property 
in  such  prior  mortgage.  In  an  action  in 
equity  the  prior  mortgage  may  be  corrected 
as  against  the  subsequent  mortgagee :  War- 
burton  v,  Lauman,  2  G.  Gr.,  420. 

136.  One  who  acquires  an  attachment  or 
judgment  lien  upon  property  intended  to  be 
covered  by  prior  mortgage,  but  which  by- 
mistake  of  description  is  not  included  therein, 
the  fact  of  such  mistake  being  known,  is  sub- 
ject to  the  equitable  rights  of  the  mortgagee : 
Duncan  v,  MiUer,  64-223. 

137.  The  fact  that  the  mortgagor  in  a 
mortgage  excepts  therefrom  another  mort- 
gage for  a  specific  amount  is  sufficient  to 
put  the  mortgagee  on  inquiry  and  affect  him 
with  notice  of  such  prior  mortgage  on  the 
property  to  that  amount,  even  though  the  de- 
scription in  the  prior  mortgage  is  erroneous 
and  although  such  prior  mortgage  is  not  re- 
corded and  the  mortgagee  has  no  other  no- 
tice thereof:  Clark  v.  Bvllard,  66-747. 

18S.  A  mortgagee  whose  mortgage  pro- 
vides that  another  mortgage  upon  the  same 
property  by  the  mortgagor  is  a  superior  lien 
cannot  claim  that  he  has  priority  by  reason 
of  want  of  notice  of  such  senior  mortgage, 
although  on  account  of  mistake  in  the  de- 
scription of  the  property  in  the  senior  mort- 
gage it  is  afterwards  surrendered  and  a  new 
mortgage  correctly  describing  the  property 
and  securing  the  same  indebtedness  is  exe- 
cuted :  Council  Bluffs  Lodge  v,  Billups,  67- 
674. 

139.  Where  under  an  agreement  between 
a  debtor  and  a  creditor,  that  the  debtor 
should  secure  the  creditor  by  mortgage,  a 
mortgage  was  executed  in  which  there  was 
a  mistake  in  the  description,  held,  that  the 
mortgagee  could  have  such  mistake  cor- 
rected in  equity,  although  he  did  not  know 
what  property  was  to  be  included  in  the 
mortgage,  and  that  such  correction  might  be 
made  as  against  a  subsequent  mortgagee  with 
notice :  Peters  v.  Ham,  62-656. 

140.  In  such  case  the  corrected  mortgage 
having  been  given  subsequent  to  the  execu- 
tion of  the  second  mortgage,  and  the  second 
mortgagee  being  affected  with  actual  notice 
of  the  first  mortgage,  held,  that  the  corrected 
mortgage  would  relate  back  to  the  mortgage 
which  it  was  given  to  correct,  and  the  lien  of 
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the  aMxtgagee  thereaiMl«>  would  date  from 
the  time  when  the  first  mortgage  was  exe- 
cBted:  Ihid^ 

141.  Claim  for  addiUonal  interest  not 
c#T«red:  An  agreement  for  an  additional 
nfie  of  interest  for  forbearance  of  the  mort- 
gige  debt  after  the  same  becomes  due  will 
not  become  a  part  of  the  mortgage  so  as  to 
he  eoTered '  by  the  lien  thereof :  Davis  v. 
Jmreit,  3  6.  Gr..  226. 

142.  Claim  for  taxes:  A  mortgagee  who 
pudxases  the  premises  at  foreclosure  sale 
takes  with  constructive  notice  of  and  subject 
to  a  lien  for  unpaid  taxes.  If  the  taxes  ac- 
cRKd  after  the  execution  of  the  mortgage,  it 
seems  be  cannot  recover  their  amount  from 
the  mortgagor  under  general  covenants  of 
varrantj  in  the  mortgage,  and  where  such 
mortgagee  subsequently  conveyed  the  prop- 
erCT  to  the  mortgagor  for  full  consideration 
with  a  covenant  against  incumbrances,  the 
taxes  still  remaining  unpaid,  heldy  that  the 
mortgagor  having  paid  the  same  could  re- 
cover therefor  from  the  mortgagee:  Ingalla 
r.  Cooke,  21-560. 

14S.  A  mortgagee  may  pay  the  taxes  upon 
the  mortgaged  property  and  any  one  having 
the  right  to  and  desiring  to  redeem  from  the 
mortgage  must  reimburse  the  mortgagee  for 
the  taxes  so  paid :  Strong  v.  Burdick,  52-630. 

That  the  mortgagee  cannot  acquire  a  tax 
title  as  against  the  mortgagor,  see  Taxation, 
gj  296,  299.  68r>-694. 

144.  A  mortgagee  who  has  paid  money  to 
redeem  the  property  from  a  tax  sale  for  the 
purpose  of  protecting  his  interest  has  a  lien 
thereon  for  the  money  advanced :  Broquet  v. 
Steriing,  56-357. 

14o.  Where  the  mortgagee,  having  the 
ri^t  under  the  mortgage  to  pay  the  taxes 
and  hold  the  mortgage  as  security  therefor, 
lads  in  the  property  at  tax  sale,  he  does  not 
thereby  acquire  the  rights  of  a  tax  purchaser, 
but  only  the  right  of  an  additional  claim 
against  the  property  under  the  mortgage  for 
the  amount  paid:  Dickinson  v.  White,  64-708. 

I4€L  If  the  mortgagee  proceeds  to  foreclose 

for  tiie  amount  of   the  mortgage  debt  and 

ffltte  BO  claim  for  taxes,  and  the  property  is 

90ld  under  sacb  foredoeure,  the  mortgagee 

(mot  afterwards  assert  as  against  the  pur- 

daaer  At  sach  sale  any  Hen  on  account  of 

tuesthoapaid: 


147.  A  junior  mortgagee  by  the  payment  of 
taxes  due  upon  the  mortgaged  premises  ac- 
quires a  lien  for  that  amount  prior  to  the 
lien  of  a  senior  mortgage :  Evans  r.  Bums, 
67-179. 

14S.  A  mortgagee  who  pays  off  the  taxes 
upon  the  mortgaged  premises  is  only  allowed 
the  amount  paid  with  six  per  cent.,  as 
against  a  junior  mortgagee  seeking  to  fore- 
close: Butterfield  v.  Hangerfard,  68-249. 

149.  Land  mortgaged  to  the  school  fund 
was  jMld  for  taxes  subsequently  accruing. 
Held,  that  the  mortgage  lien  was  superior  to 
that  of  the  holder  of  the  tax-sale  certificate, 
and  that  a  person  who  had  acquired  the  land 
subject  to  the  mortgage  and  the  taxes,  but 
without  asking  the  payment  thereof,  might 
buy  in  the  lien  of  the  mortgage  and  hold  it 
as  against  the  tax  purchaser:  Ritchie  v. 
McDuffle,  63-46. 

150.  The  mortgagee  in  an  action  to  fore- 
close his  mortgage  cannot  have  the  amount 
paid  by  him  for  taxes  with  interest  included 
with  the  amount  due  on  the  indebtedness  in 
the  foreclosure  decree,  where  no  condition  to 
that  effect  is  found  in  the  mortgage :  Savage 
V.  Scott,  45-130. 

151.  Tacking  claim  for  taxes,  repairs 
and  insaraiice:  A  mortgagee  may  have  the 
amount  paid  by  him  for  taxes  and  insurance 
which  the  mortgagor  agreed  but  failed  to 
pay,  and  which  the  mortgagee  paid  to  pro- 
tect himself  and  the  mortgagor  from  loss,  in- 
cluded in  the  amount  for  which  the  mortgage 
is  security,  but  he  cannot  thus  tack  on  to  the 
mortgage  an  amount  paid  for  repairs  to  ma- 
chinery :  Barihdl  v.  Syverson,  54-160. 

152.  Tacking  subsequent  lien :  Where  the 
holder  of  a  first  mortgage  held  also  by  assign- 
ment a  third  mortgage  so  far  as  it  was  neces- 
sary to  secure  the  pa^^ment  of  the  first,  and 
under  foreclosure  of  such  third  mortgage 
bought  the  property  in,  held,  that  the  owner 
of  the  second  mortgage  must  redeem  from 
such  sale  by  paying  the  amount  of  the  first 
lien:  Strong  v,  Burdick,  52-630. 

153.  Where  a  third  incumbrancer  paid 
to  the  school  fund  commissioner  the  amount 
of  a  first  mortgage  of  the  school  fund,  and 
took  an  assignment  of  the  mortgage  and 
note,  held,  that  although  the  commissioner 
had  no  power  to  sell  and  transfer  the  mort- 
gage, yet  he  was  not  bound  to  enter  aatia» 
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faction  thereof  when  transferred,  and  the 
second  incumbrancer  must  redeem  from  the 
first  mortgage  in  the  hands  of  the  transferee : 
White  V.  Hampton,  lS-259. 

154.  Subsequent  adrancesv:  The  mortga- 
gee cannot,  by  making  advances  under  his 
mortgage,  where  he  has  not  obligated  him- 
self to  make  such  advances,  secure  priority 
over  an  attachment  of  which  he  has  knowl- 
edge at  the  time  of  making  the  subsequent 
advances :  Lombard  v,  Dows,  66-243. 

155.  Renewal  of  indebtedness:  A  mort- 
gage being  given  as  security  for  a  debt,  the 
general  rule  is  that  nothing  but  the  actual 
payment  of  the  debt  or  an  express  release 
will  operate  as  a  discharge  thereof.  The  lien 
is  said  to  last  as  long  as  the  debt,  if  there  is 
no  release :  Packard  v.  Kingman^  11-219. 

156.  Therefore  the  execution  of  a  new 
note  and  mortgage  will  not  necessarily  oper- 
ate as  a  satisfaction  of  the  prior  mortgage. 
The  lien  of  a  mortgage  is  not  defeated  or  im- 
paired by  partial  payment  of  the  note  and 
the  taking  up  of  the  original  note  and  exe- 
cuting a  new  one  for  the  amount  remaining 
unpaid.  The  mortgage  lien  remains  while 
the  debt  is  unsatisfied,  and  a  change  of  note 
or  instrument  evidencing  the  debt  does  not 
affect  it :  Chase  v,  Abbott,  20-154. 

157.  The  lien  of  the  mortgage  continues 
80  long  as  any  portion  of  the  debt  secured 
remains  unpaid.  When  a  new  moi-tgage  is 
taken  for  the  same  debt  and  the  prior  one 
canceled,  the  lien  continues,  unless  a  contrary 
intention  appears :  Suxin  v.  Yaple,  35-248. 

158.  In  changing  one  form  of  security  for 
another  for  the  same  debt,  no  other  lien  can 
intervene  and  become  paramount :  Thorpe  v. 
Durbon,  45-192. 

159.  A  mortgage  may  be  foreclosed  to 
secure  the  payment  of  notes  given  in  renewal 
of  those  which  the  mortgage  was  originally 
given  to  secure :  First  Nat,  Bank  v,  Haire, 
86-443;  Fetes  v,  O' Laughlin,  62-582. 

160.  The  original  mortgage  will  also  secure 
the  increase  of  the  debt  by  interest ;  Fetes  v, 
(yLaughlin,  62-582. 

161.  Where  the  note  secured  by  mortgage 
is  referred  to  by  date,  the  name  of  the  maker, 
rate  of  interest,  etc.,  sufficiently  to  identify 
it|  the  record  of  the  mortgage  will  impart 
notice  as  to  the  amount  due  on  the  note, 
although  the  amount  for  which  the  note  , 


is  executed  is  not  stated  in  the  mortgage: 
Ibid, 

163.  The  giving  of  a  new  note  including 
the  amount  due  on  the  former  note  and  also 
the  amount  of  an  additional  loan  will  not 
operate  to  discharge  the  Uen  of  the  mortgage 
given  to  secure  the  first  note :  Port  v.  Bob- 
bins,  85-208. 

163.  A  mortgage  will  remain  a  lien  until 
the  debt  is  paid,  unless  it  be  properly  re- 
leased, and  the  lien  will  follow  the  debt  into 
the  hand^of  the  assignee,  though  a  new  note 
be  given  to  him  therefor:  Sloan  v.  Rice,  41- 
465. 

164.  If  in  such  case  it  be  shown  that  pay- 
ment was  intended  by  the  giving  of  the  new 
note,  the  mortgage  will  be  released,  but  the 
burden  rests  upon  the  mortgagor  to  show  an 
agreement  releasing  tlie  mortgage  as  to  the 
new  note :  Ibid, 

165.  Where  the  original  notes  secured  by 
a  mortgage  are  surrendered  and  new  evi- 
dences of  the  indebtedness  taken  in  their 
place,  with  no  intention  that  the  mortgage 
indebtedness  shall  be  regarded  as  paid,  the 
mortgage  will  still  stand  between  the  debtor 
and  creditor  as  security  for  such  indebted- 
ness :  Heively  v,  Matteson,  64-505. 

166.  And  in  a  particular  case,  held,  that 
the  facts  were  sufficient  to  put  a  second 
mortgagee  on  inquiry  as  to  the  existence  and 
amount  of  the  debt  still  existing  as  between 
the  debtor  and  creditor :  Ibid, 

167.  Where  a  note  secured  by  mortgage  is 
renewed,  and  the  mortgage  canceled  and  a 
new  one  executed  on  the  same  property,  a 
purchaser  at  judicial  sale  subsequent  to  the 
cancellation  of  the  old  mortgage  and  under 
a  judgment  lien  antedating  the  new  one  is 
protected  unless  he  have  actual  notice  that 
the  debt  secured  by  the  second  mortgage  is  a 
renewal  of  that  secured  by  the  first.  The 
record  itself  will  not  be  held  as  imparting 
such  notice :  Washington  County  v.  Slaughr 
ter,  54-265. 

168.  Where  the  holder  of  one  of  several 
notes  secured  by  a  mortgage  gave  it  up  and 
took  a  larger  note  founded  in  part  on  the 
same  consideration,  without  aiiy  agreement 
that  the  new  note  was  to  be  secured  by  the 
mortgage,  held^  that  the  payee  thereby  lost  his 
right  to  security  as  against  holders  of  the 
other  notes :  Wilhelmi  v,  Leonard,  18-830. 
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And  forther  as  to  the  rights  of  holders  of 
different  notes  secured  by  the  same  mort* 
p^  see  tn/ro,  §§  23»-244. 

1€9.  A  HOTatloD  of  an  indebtedness  by 
vUcfa  the  obligation  of  a  third  person  is  ac- 
eqUied  in  lieu  of  the  debtor,  and  the  debtor 
&cfaaxged  from  personal  liability,  does  not 
ofoate  as  a  discharge  of  the  mortgage: 
Fbder  r.  Jtitne,  6S~85. 

170.  Beaeirml  off  Indebtednefls  which  Is 
lamd:  If  the  indebtedness  secured  by  the 
mortgage  is  barred  by  the  statute  of  limita- 
tioDs,  an  admission  of  such  indebtedness  suf- 
ficient to  remove  the  bar  of  the  statute  will 
restore  the  lien  of  the  mortgage  as  security 
fcr  the  indebtedness:  Mahonv,  Cooley,  86-470. 
111.  Therefore,  where  a  mortgage  'vvas 
giTen  upon  the  homestead,  the  wife  joining 
tboein  to  secure  the  indebtedness  of  the  hus- 
band, hdd^  that  an  admission  of  such  indebt- 
edness made  by  the  husband  alone  would 
keep  the  mortgage  in  force  as  against  the 
homestead  without  the  consent  of  the  wife 
to  such  admission :  Ibid, 

172.  The  action  to  foreclose  a  mortgage  is 
not  barred  by  the  statute  of  limitations,  so 
long  as  the  debt  remains  unpaid,  and  is  capa- 
ble of  being  enforced :  Kerndt  v,  Borterfield, 
56-413. 

173.  As  between  the  mortgagor  and  mort- 
gagee a  new  promise  which  is  sufficient  to 
reviTe  the  debt  will  also  revive  the  mort- 
gage: Ibid, 

1 74.  Therefore,  where  a  junior  mortgage 
was  given  while  the  senior  mortgage  was  in 
existence  on  the  same  property  and  not 
barred  by  the  statute  of  limitations,  and 
afterwards  the  debt  secured  by  the  senior 
iBortgage  became  barred  but  was  thereafter 
renewed  by  a  new  promise,  Jidd,  that  no 
equities  having  arisen  in  favor  of  the  junior 
mortgagee  between  the  time  that  the  senior 
mortgage  was  barred  and  the  time  of  making 
the  new  promise  reviving  the  indebtedness 
secured  by  the  senior  mortgage,  such  new 
promise  restored  the  senior  mortgage  to 
priority:  Ibid, 

c  Tranrfers  of  property  subject    to 
mortgage  lien. 

179.  AMeHatioH  in  parcels ;  eontribntion : 
As  between  sobsequent  purchasers  of  differ- 


ent portions  of  the  mortgaged  premises,  the 
mortgage  will  be  apportioned  in  proportion 
to  the  respective  values  of  the  portions  pur- 
chased by  such  purchasers,  without  regard, 
however,  to  improvements  made  by  them: 
Bates  V.  Etiddick,  2-423. 

176.  Where  a  portion  of  the  mortgaged 
premises  are  sold  subsequently  to  the  mort- 
gage, the  mortgagor  retaining  the  remaining 
part,  the  portion  unsold  should  be  first  sub- 
jected to  the  payment  of  the  mortgage  debt: 
Ibid. 

177.  On  the  death  of  the  mortgagor,  the 
heir  occupies  his  place  to  discharge  the  debts 
to  the  extent  of  the  assets  descending,  but  as 
between  two  grantees  purchasing  different 
I>arcel3  of  the  incumbered  premises  at  differ- 
ent times,  there  is  to  be  equality  of  burden  in 
proportion  to  the  value  of  the  estate  of  each, 
and  they  are  not  to  be  held  liable  in  the  in- 
verse order  of  alienation :  Ibid. 

178.  It  is  settled  in  this  state  that  incum- 
bered real  property  conveyed  subsequently 
in  parcels  to  different  grantees  must  contrib- 
ute proportionally  to  the  discharge  of  the  in-  * 
cumbrance  and  not  in  the  inverse  order  of 
alienation:  Barney  v.  Myers,  28-472;  Huff 
V.  Fanoell,  67-298;  Tufts  v.  Stanley,  42-628. 

179.  Release  of  parcels:  One  who  holds  a 
mortgage  on  several  lots,  some  of  which  have 
been  sold  by  the  mortgagor,  cannot  release  a 
lot  held  by  the  mortgagor  without  thereby 
discharging  the  balance  of  the  lots  in  the 
hands  of  the  purchasers,  to  the  extent  of  the 
pro  rata  value  of  the  portion  released,  unless 
it  can  be  shown  that  the  mortgage  was  not  a 
lien  upon  the  lot  released,  or  that  by  such 
release  no  injury  was  sustained  by  such  grant- 
ees: Taylor  v.  Short's  AdnCr,  27-861. 

180.  Where  part  of  the  lots  covered  by  a 
mortgage  were  sold  and  released  at  their  just 
proportion  of  the  debt  and  other  lots  were 
sold  under  foreclosure,  though  not  for  their 
full  value,  held,  that  the  release  of  the  first 
lots  voluntarily  was  rightfully  made,  and  as 
the  law  presumes  that  the  lots  were  sold 
under  the  foreclosure  at  their  fair  value  at 
that  time,  the  remaining  lot  purchased  under 
the  mortgage  must  be  subjected  to  the  pay- 
ment of  the  balance  of  the  mortgage  debt, 
even  though  such  balance  should  be  an  un- 
due proportion  of  the  debt :  Barney  r.  Myers, 
28-472. 
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he  gave  other  security,  the  transaction 
amounted  to  a  satisfaction  of  the  mortgage 
and  not  an  assignment  for  the  benefit  of  the 
person  furnishing  the  funds:  Johnson  v. 
Walter,  60-815. 

209.  Where  a  mortgagee  bought  in  the 
property  at  foreclosure,  sale  with  notice  that 
the  mortgagor  held  such  property  subject  to 
two  prior  mortgages,  held,  that  the  purchaser 
would  be  presumed  to  have  purchased  the 
property  subject  to  such  prior  mortgages,  and 
could  not,  by  acquiring  one  of  them  by 
assignment,  enforce  the  same  against  the 
original  mortgagor,  without  first  having  in 
some  way  subjected  the  property  to  the  pay- 
ment of  such  mortgage :  Crowley  v,  Harader, 
69-88. 

210.  Notice:  Where  a  party  undertakes  to 
pay  an  outstanding  moiiigage  upon  property 
purchased  by  him,  he  takes  title  subject  to  the 
paramount  lien  of  such  mortgage,  whether 
recorded  or  not :  Coe  v.  Winters,  15-481. 

211.  Where  a  conveyance  is  made  subject 
to  a  mortgage,  subsequent  grantees  of  the 
property  are  bound  to  take  notice  of  such 
agreement  and  hold  title  to  the  land  subject 
to  such  lien :  Iowa  Loan  and  Trust  Co,  r. 
Mowery,  67-118. 

212.  Defense:  In  an  action  against  the 
purchaser  of  the  mortgaged  premises  who 
has  assumed  payment  of  such  mortgage,  he 
may,  by  way  of  defense,  set  up  misrepresen- 
tations on  the  part  of  his  gi*antor  avoidinj^  his 
obligation  to  pay :  Benedict  v.  Hunt,  32-27. 

218.  Personal  liability  limited:  Where 
a  purchaser  of  a  portion  of  the  premises  as- 
sumed to  pay  a  certain  amount  on  the  mort- 
gage, held,  that  he  was  not  liable  personally 
for  the  payment  of  any  greater  sum :  Ed- 
wards V.  Thostenson,  64^680. 

214.  Cancellation  of  liability  assnmed: 
Where  a  third  person  by  agreement  with  the 
mortgagor  becomes  liable  for  the  payment  of 
the  mortgage,  such  liability  may  by  subse- 
quent agreement  be  canceled  or  released  at 
any  time  before  the  mortgagee  becomes 
aware  of  or  has  accepted  the  liability  of  such 
tliird  person:  Oilbert  v,  Sanderson,  56-349; 
Cohrt  V.  Kock,  56-658. 

IV.  Assignment  and  subrogation. 

215.  Assignment  pending   action:   The 

plaintiff  may,  during  the  pendency  of  a  fore- 


closure proceeding,  assign  his  interest  in  the 
mortgage  in  suit  and  the  decree  may  be 
rendered  in  favor  of  the  assignee:  WaMv, 
Phillips,  15-478. 

216.  Assignment  of  mortgage  lien:  The 
assignment  of  a  mortgage  without  the  as- 
signment of  the  debt  secured  by  it  is  the 
mere  transfer  of  a  naked  trust,  and  does  not 
affect  the  debt:  Swan  v.  Yaple,  85-248. 

217.  It  is  doubtful  whether  the  assignment 
of  a  mortgage  given  to  secure  a  note,  with- 
out a  transfer  of  the  note  itself,  carries  the 
latter  with  it ;  and  where  a  mortgage  was  as- 
signed, but  the  note  itself  was  not  assigned 
or  transferred,  and  it  appeared  that  there 
was  no  consideration  for  the  note  or  mort- 
gage, held,  that  the  assignee  of  the  mortgage 
could  not  recover :  Burbank  v,  Warwick,  52- 
493. 

218.  Subject  to  equities:  A  mortgage  is 
not  a  negotiable  instrument,  and  the  rule 
protecting  the  bona  ./icte  ti'ansferee  which  pre- 
vails in  the  commercial  law  is  not  applicable 
to  the  assignee  of  a  mortgage,  and  he  tcikes 
subject  to  all  defenses  which  are  available  aa 
against  the  assignor:  Tabor  v.  Foy,  56-589; 
First  Nat,  Bank  v,  Bryan,  62-42 ;  Pope  v. 
Jacobus,  10-262. 

219.  Where  a  mortgage  is  assigned  with- 
out  the  assignment  of  a  note  secured  thereby 
the  assignee  of  the  mortgage  takes  it  subject 
to  all  equities  between  the  original  parties : 
First  Nat,  Bank  v,  Bryan,  62-42. 

220.  So,  where  the  note  secured  is  forged^ 
the  assignee  of  the  mortgage  takes  it  subject 
to  defenses,  notwithstanding  the  execution 
of  the  mortgage  itself  is  admitted :  Ibid, 

221.  A  mortgage  executed  by  the  wife 
iipon  the  homestead,  the  title  of  which  is  in 
her  name,  to  secure  a  debt  of  the  husband, 
and  procured  by  dm*ess,  is  not  good  in  the 
hands  of  an  innocent  holder :  Ibid, 

222.  As  to  the  rights  of  priority  between 
mortgagee  and  parties  holding  under  other 
mortgages,  the  assignee  can  occupy  no  better 
jX)sition  than  his  assignor:  Yerger  v,  Barz, 
56-77. 

228.  Where  the  transaction  is  such  that 
the  mortgage  in  the  hands  of  the  assignor  is 
satisfied  at  the  time  of  the  assignment,  the 
assignee  can  claim  no  rights  thereunder: 
Johnson  v,  Walter,  60-815. 

224.  The  assignment  of  a  mortgage  is  the 
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asfiigDinent  of  a  clxose  in  action  and  not  of  an 
interest  in  lands  and  the  assignee  takes  sub- 
ject to  the  recording  of  a  prior  mortgage,  al- 
though such  mortgage  was  not  recorded  at 
tibe  time  of  the  execution  of  tbe  mortgage 
assigned,  if  his  mortgagor  had  notice  of  such 
prior  mortgage:  Sinis  v,  Hammond,  38-868. 
22&  Assig'iuneiit  of  debt  transfers  mort- 
Ca^  security :  The  assignment  of  a  note  se- 
cured by   mortgage    carries   the  mortgage 
with  it  as  an  incident :  Crow  v.  Vance,  4-484 ; 
R)pe  r.  Jacoibus^  10-262;  Sangster  v.  Love, 
11-5S0. 

S26w  Therefore,  held,  that  an  agreement 
between  the  j^arties  giving  priority  to  a  cer- 
tain debt  would  pass  to  the  benefit  of  the  per- 
son to  whom  the  debt  was  assigned :  Crow  v, 
Vance,  4-484. 

S27.  The  assignment  of  a  note  secured  by 
mortgage  carries  the  mortgage  with  it,  so 
that  the  assignee  may  maintain  an  action  on 
it  in  his  own  name  to  enforce  the  lien.  To 
complete  or  prove  this  transfer,  it  is  not  nec- 
essary that  the  mortgage  should  have  been 
delivered  to  him:  Sangster  v.  Love,  11-580. 
S2S.  As  the  interest  of  the  mortgagee  in 
Uie  mortgaged  premises  passes  by  assignment 
of  the  indebtedness  secured  thereby  without 
a  formal  assignment  of  the  mortgage,  the 
fact  that  the  assignment  is  not  stamped 
(when  a  stamp  is  required)  is  immaterial, 
the  transfer  of  the  indebtedness  secured 
th»^by  being  otherwise  shown:  Bremer 
County  Bank  v,  Eastman,  84-892. 

S29.  Release  by  mortgagee  after  trans- 
fer: The  transfer  of  a  promissory  note  car- 
ries with  it  a  mortgage  executed  for  security 
thereof,  so  that  the  mortgagee,  after  the 
transfer,  has  no  such  control  over  the  secu- 
rity that  he  can  discharge  or  impair  it  to  the 
jH^judice  of  his  transferee:  Vandercook  v. 
Baker,  48-199. 

230.  Innoeent  purchaser  protected:  The 
assignment  of  a  note  secured  by  a  mortgage 
carries  with  it  the  mortgage,  and  the  assignee 
takes  the  mortgage  as  he  takes  the  note,  free 
from  the  objections  to  which  it  is  liable  in 
tbe  hands  of  the  mortgagee :  Preston  v.  Case, 
42-549 ;  Farmer^  Nat,  Bank  r.  Fletcher,  44- 
253;  Updegraft  v.  Edwards,  45-513. 

231.  Therefore,  held,  that  where  a  mort- 
gagee with  actual  notice  of  a  prior  unrecorded 
mortgage  assigned  his  note  and  mortgage  be- 


fore maturity  as  collateral  security  to  an 
assignee  without  notice,  such  assignee  would 
be  protected  as  against  the  prior  unrecorded 
mortgage:  Clasey  v,  Sigg,  51-871. 

283.  If  a  valid  mortgage  is  executed  upon 
the  homestead,  it  can  be  enforced  by  an  in- 
nocent purchaser  of  the  note  secured  thereby, 
taking  without  notice  of  want  of  considera- 
tion :  Preston  v.  Case,  42-549. 

238.  A  purchaser  of  a  note  and  mortgage 
in  good  faith  receiving  and  paying  for  them 
on  the  same  day  that,  and  after,  an  action 
of  attachment  was  brought  against  the  per- 
son of  whom  he  bought,  and  a  writ  of  in- 
junction issued  to  prevent  the  transfer  of 
such  note  and  mortgage,  but  before  the 
service  of  the  injunction  or  attachment  or 
of  garnishment  upon  himself,  held  not  af- 
fected by  the  action:  Neivcomb  v.  Nelson, 
54-824. 

234.  The  assignee  after  maturity  of  a  note 
secured  by  mortgage  is  not  bound  by  an 
agreement  made  by  his  assignor  with  a  third 
person,  not  the  obligor,  to  release  such 
mortgage,  of  which  agreement  the  assignee 
had  no  notice :  Crosby  v.  Tanner,  40-136. 

235.  Assignee  of  flctitions  mortgage:  If 
the  holder  of  the  legal  title  makes  a  pre- 
tended conveyance  to  a  fictitious  grantee 
and  takes  notes  and  mortgage  thereon  from 
such  grantee  and  transfers  them  to  a  bona 
fide  assignee  for  value,  without  notice,  such 
assignor  is  estopped  from  denying  the  exist- 
ence of  his  grantee  and  mortgagor,  and  the 
assignee  acquires  an  equity  superior  to  prior 
general  liens  or  equities  not  affecting  the 
title  of  the  supposed  grantee  and  mortgagor : 
Fanners'  Nat,  Bank  v,  Fletcher,  44-253. 

286.  What  constitutes  assignment:  The 
right  of  a  mortgagee  or  his  assignee  is  a  mere 
chattel  interest  inseparable  from  the  debt 
which  it  was  given  to  secure,  a  lien  for  the 
security  of  a  debt,  following  the  debt  and 
ceasing  when  it  is  discharged.  Such  interest 
cannot  be  sold  on  execution,  nor  will  it  pass 
under  a  conveyance  by  the  mortgagee  to  a 
stranger  of  all  his  estate,  title  and  interest  in 
the  mortgaged  premises,  unless  the  language 
of  the  conveyance  is  such  as  to  manifest  such 
intention  to  assign  the  mortgage:  Swan  r. 
Yaple,  35-248. 

237.  Mortgagor  not  affected  by:  As  the 
mortgagor  has  no  control  over  the  assign- 
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ment  of  the  debt  his  rights  cannot  be  affected 
by  such  assignment.  They  remain,  in  the 
absence  of  a  contract  creating  equities,  just 
as  they  stood  before  the  assignment :  Harms 
y.  Palmer,  61-483. 

28S.  Intention  to  transfer  debt:  A  con- 
tract for  the  transfer  of  a  mortgage  is  evidence 
of  an  intention  to  transfer  the  debt  which  it 
is  given  to  secure,  and  will  establish  such 
intention  in  the  absence  of  conflicting  proof : 
Olson  V,  Martin,  38-S46. 

239.  Assignment  of  a  portion  of  notes 
secured  by  mortgage:  In  the  case  of  an  as- 
signment of  notes  secured  by  the  same  mort- 
gage, the  amounts  of  the  several  notes  are 
liens  in  the  order  of  their  maturity,  and  pay- 
ment will  be  applied  in  the  order  in  which 
they  fall  due:  Orapengether  v.  Fejervary,  9- 
163;  Sangster  v.  Love,  11-580;  Massie  v, 
Sharpe,  13-542. 

240.  The  fact  that  the  payee  of  the  notes 
has  indorsed  one  of  them  to  a  third  person 
will  not  defeat  his  own  right  to  priority  un- 
der the  mortgage  as  to  the  notes  earlier  com- 
ing due  still  held  by  him :  Hinds  t\  Mooers, 
11-211. 

241.  Where  the  mortgagee  in  a  mortgage 
securing  two  payments  maturing  at  different 
dates  assigned  part  of  the  last  payment  to  G., 
and  afterwards  assigned  the  mortgage  to  R. , 
held,  that  R.  should  be  first  paid  from  the 
proceeds  of  a  foreclosure  and  sale  the  amount 
of  the  payment  first  due,  aiid  the  balance 
should  be  applied  pro  rata  to  the  claims  of 
the  parties  entitled  to  the  last  payment: 
Beeder  v,  Carey,  13-274. 

242.  Where  two  notes  falling  due  at  differ- 
ent times,  secured  by  the  same  mortgage,  are 
transferred  to  different  holders,  the  two 
holders  cannot  maintain  an  action  in  their 
joint  names  for  the  foreclosure  of  the  mort- 
gage. The  note  first  due  is  to  be  first  paid, 
and  if  the  proceeds  are  not  sufficient  to  pay 
all  they  are  not  to  be  applied  pro  rata: 
Bankin  v.  Major,  9-297. 

243.  Where  the  holder  of  two  notes  secured 
by  mortgage  assigned  one  of  them  and 
brought  action  to  foreclose  the  mortgage, 
held,  that  the  liability  of  plaintiff  as  indorser 
of  the  note  assigned  would  not  entitle  him  to 
foreclose  the  mortgage  for  the  amount  of 
both  notes,  and  as  the  assignee  was  not  a 
party  and  did  not  ask  a  foreclosure,  it  was 


error  to  render  judgment  for  the  amount  of 
both :  Haynes  v,  Seachrest,  13-455. 

244.  The  assignee  of  one  of  a  series  of 
notes  secured  by  mortgage  has  an  interest  in 
such  mortgage  prior  and  superior  to  that  of 
the  owner  of  subsequent  notes  in  the  series : 
Walker  v.  Schreiber,  47-529. 

245.  Entry  of  satisfaction  by  a  mortgagee 
after  assignment ;  notice;  recording:  Where 
notes  secured  by  a  mortgage  are  transferred 
to  a  third  person  without  any  assignment  of 
the  mortgage  being  recorded,  and  the  mort- 
gagee afterwards  receives  payment  and  satis- 
fies the  moii;gage  of  record,  a  subsequent 
purchaser  or  mortgagee  will  be  protected 
against  the  claims  of  the  transferee  of  the 
notes :  Bank  of  Indiana  v.  Anderson,  14-544 ; 
McClure  v.  Burris,  16-591 ;  Comog  v.  Fuller, 
30-212. 

246.  Where  a  mortgagee  assigned  his  mort- 
gage and  the  note  secured  thereby  to  a  third 
person,  which  assignment  was  not  recorded, 
and  then  accepted  a  conveyance  of  the  prop- 
erty in  satisfaction  of  his  mortgage,  and 
thereafter  executed  a  second  mortgage  on  the 
premises,  held,  that  the  second  mortgagee, 
without  knowledge  of  the  assignment  of  the 
first  mortgage,  had  a  superior  equity  to  that 
of  the  assignee :  Bowling  v.  Cook,  39-200. 

247.  Where  an  assignment  of  a  mortgage 
is  not  recorded,  and  a  subsequent  purchaser 
of  the  premises  releases  a  mortgage  which  he 
holds  upon  other  land  in  consideration  of  the 
release  by  the  mortgagee  of  the  mortgage 
which  has  been  assigned,  such  release  will 
extinguish  the  mortgage  as  to  the  property 
and  it  cannot  be  foreclosed  by  the  assignee : 
Daws  V.  Craig,  6^-515. 

248.  The  transfer  or  assignment  of  a  mort- 
gage, like  other  instruments  affecting  real 
estate,  is  invalid  against  a  subsequent  pur- 
chaser or  mortgagee  unless  it  is  recorded. 
Therefore,  held,  that  an  agreement  by  a  mort- 
gagee by  which  the  lien  of  his  mortgage  was 
waived  in  behalf  of  a  subsequent  mortgagee 
was  binding  upon  the  assignee  of  the  mort- 
gage taking  it  prior  to  such  agreement  with- 
out notice,  actual  or  constructive,  to  the  party 
in  favor  of  whom  such  waiver  was  made: 
Parmenter  v.  Oakley,  69-388. 

249.  Although  it  is  held  that  one  who 
purchases  property  after  satisfaction  of  the 
mortgage  thereon  has  been  entered  of  record 
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by  the  mortgagee,  takee  it  discharged  of  the 
daims  of  the  assignee  of  the  mortgage,  if  the 
assignment  was  not  recorded  at  the  time  of 
the  purchase  and  he  had  no  actual  notice  of 
the  rights  of  the  assignee,  yet  this  rule  is  not 
af^licable  where  there  is  no  change  in  the  re- 
lauon  of  the  parties  in  reliance  upon  the  sat- 
iafacdoii  of  record :  Eand  v.  Barrett,  66-731. 

250.  Where  the  attorney  of  a  party  f ore- 
doeing  a  mortgage  has  knowledge  before  the 
foredosnre  is  terminated  that  a  third  person 
holds,  by  assignment,  one  of  the  notes  se- 
emed by  mortgage,  such  plaintiff  should 
make  sach  assignee  a  party  to  the  proceed- 
ings or  the  decree  will  not  bar  the  equity  of 
lednnption  in  such  assignee:  Walker  v. 
Sekreiber,  47-539. 

29l.  Payment  by  surety;  assignment: 
Payment  by  a  surety  of  a  note  secured  by 
mortgage  does  not  necessarily  discharge  the 
lien  of  the  mortgage ;  the  surety  may  take  an 
aaagnment:  Murray  v.  Catlett,  4  G.  Gr.,  108. 

2d2.  Sabrogation:  Where  a  subsequent 
mortgagee  advanced  money  secured  by  his 
DKRtgage  with  the  expectation  that  it  would 
be  applied  to  a  previous  mortgage  which  was 
of  record,  but  which  was,  in  fact,  applied  to 
the  satisfaction  of  another  mortgage  unre- 
corded, and  of  which  such  subsequent  mort- 
gagee had  no  notice,  held,  that  he  could  not 
be  sabrogated  to  the  rights  of  the  mortgagee 
whose  mortgage  was  satisfied,  even  though 
the  lien  of  such  mortgage  would  have  been 
good  against  the  recorded  mortgage :  Barber 
V.  Lyon,  15-37. 

SoS.  Where  plaintiff  furnished  the  mort- 
gagor the  money  with  which  he  paid  off 
one  of  several  notes,  but  took  no  transfer  of 
such  note,  held,  that  he  could  not  claim  a 
prior  hen  over  the  other  notes  or  the  holder 
of  a  subsequent  mortgage  on  the  ground  that 
Budi  payment  by  mortgagor  was  in  fact 
made  by  him  as  agent  of  plaintiff  in  the  pur- 
chase of  the  note':  Bailey  v,  Malvin,  5^-371. 

S64.  Where  a  i)erson  is  in  no  way  boimd 
for  the  payment  of  a  debt,  and  on  his  own 
motion,  in  the  absence  of  a  contract  or  on  the 
expectation  that  he  will  be  substituted  in  the 
pboe  Gt  the  creditor,  pays  the  debt,  he  will 
he  T^j^arded  as  an  intermeddler  and  not  en- 
titled to  subrogation:  Wormer  v.  Waterloo 
Agl.  Warktf,  62-699. 
2a^  Where  by  agreement  a  portion  of  the 


money  advanced  by  mortgagee  is  applied  to 
the  satisfaction  of  a  prior  mortgage  upon  the 
same  premises,  such  mortgagee  is  entitled  to 
a  lien  to  secure  the  amount  used  in  satisfac- 
tion of  such  prior  mortgage,  although  his  own 
mortgage  is  not  valid  bo  as  to  create  a  lien 
upon  the  premises:  Edwards  v,  Davenport, 
4  McCrary,  84;  Gilbert  v,  Gilbert,  89-657. 

256.  Where  a  mortgagee  was  affected  with 
notice  that  the  mortgagor  held  the  land  in 
trust  only,  but  the  proceeds  of  the  mortgage 
were  applied  to  the  satisfaction  of  a  lien  on 
the  property  which  existed  as  against  the 
beneficiary  of  the  trust,  held,  that  the  mort- 
gagee might  be  subrogated  to  the  rights  of 
the  lienholder  whose  claim  was  satisfied  by 
the  proceeds  of  such  mortgage:  Plapp  v, 
Meyer,  40-705. 

257.  Where  a  mortgagor  conveyed  the 
premises  to  two  vendees  who  assumed  the 
payment  of  the  mortgage,  and  subsequently, 
in  consideration  of  allowing  the  removal  of 
machinery  from  the  premises  by  one  of  such 
vendees,  accepted  a  collateral  mortgage  as 
additional  security,  held,  that  the  other 
vendee  had  the  right  to  the  benefit  of  such 
collateral  mortgage  to  secure  him  from  lia- 
bility upon  the  balance  of  the  debt  not  satis- 
fied by  the  sale  of  the  mortgaged  premises: 
Bryaon  v.  Close,  60-357. 

V.  Release;  disohaege;  meroeb. 

As  to  authority  of  agent  to  release,  see 
Agency,  §§  77, 78. 

258.  An  agreement  to  release  based  upon 
a  consideration  constitutes  an  equitable  re- 
lease of  the  property  from  the  mortgage, 
and  the  land,  as  between  the  parties,  will 
stand  discharged  of  the  lien :  Huff  v.  Far- 
todl,  67-298. 

259.  Release  by  qoitclafm:  Where  a 
mortgagee  conveys  by  quitclaim  deed  his 
interest  in  a  portion  of  the  mortgaged  prem- 
ises to  the  mortgagor,  he  cannot  afterward 
set  up  his  mortgage  against  a  subsequent 
owner  holding  title  through  the  deed.  Prima 
facie,  at  least,  such  a  deed  is  a  release  of  the 
mortgage  pro  tanto:  Waters  v.  Waters,  20- 
868. 

260.  Release  by  mistake ;  notice:  A  party 
who  takes  a  second  mortgage,  having  notice 
of   the  fact  that  the  release  of   the  prior 
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mortgage  was  made  through  niistake,  can- 
not c»bject  to  the  revival  of  such  prior  mort- 
gage :  Bmse  v.  Nelson,  85-157. 

261.  Where  the  land  covered  by  a  mort- 
gage was  reconveyed  to  an  agent  of  the 
mortgagee  who  held  the  mortgage  for  collec- 
tion, and  the  mortgage  was  released  in  pur- 
suance of  an  agreement  on  the  part  of  the 
mortgagee  to  release  the  mortgage  upon  re- 
conveyance, but  under  the  understanding 
that  such  reconveyance  should  be  made  to 
him  directly,  held,  that  the  reconveyance 
and  release  were  void  even  as  against  a  pur- 
chaser of  the  property  from  the  agent  to 
whom  the  reconveyance  was  made,  and  that 
the  mortgage  could  be  enforced  against  the 
mortgagor:  Haitv.  Ensign,  61-724. 

262.  Where,  by  mistake,  the  mortgage  has 
become  merged  in  the  conveyance  of  the  prem- 
ises by  the  mortgagor  to  the  mortgagee,  the 
lien  of  the  mortgage  will  be  revived  as 
against  the  mortgagor  and  third  persons  who 
have  suffered  no  detriment  by  reason  of  the 
supposed  merger:  Vannice  v,  Bergen,  16- 
555. 

268.  Frand:  Where  a  release  of  a  mort- 
gage has  been  procured  by  fraud,  and  no 
intervening  rights  have  accrued,  the  court, 
in  a  proper  action,  will  reinstate  the  mort- 
gage :  Ellis  i\  Lindiey,  87-834. 

264.  A  mortgage  which  is  surrendered 
under  fraudulent  representations  on  the  part 
of  the  mortgagor  as  to  the  state  of  his  ac- 
count with  the  mortgagee,  made  in  the  pro- 
cess of  negotiations  for  such  surrender,  will 
be  held  unsatisfied  to  the  extent  of  such  mis- 
representations, and  a  foreclosure  thereof 
will  be  decreed :  Reed  v.  King,  23-500. 

266.  Consideration  for  release:  Where 
one  holding  a  mortgage  agreed  with  other 
creditors  that  the  property  should  be  bid  in 
at  a  sale  under  a  senior  deed  of  trust  by  one 
of  their  number  and  applied  to  their  claims, 
all  of  the  creditors  to  contribute  pro  rata  to 
pay  off  the  trust  deed,  held,  that  such  agree- 
ment deprived  the  holder  of  the  mortgage  of 
any  priority  over  the  creditors  who  joined 
with  him  in  the  agreement :  Ritter  v,  Doerr, 
25-121. 

266.  Where  a  mortgage  covers  property,  a 
part  of  which  is  the  homestead,  and  upon  the 
payment  of  a  portion  of  the  indebtedness 
that  part  not  embraced  in  the  homestead  is 


released  by  the  husband  without  the  wife's 
consent,  the  wife  has  no  ground  of  com- 
plaint if  it  appear^  that  the  amount  paid  in. 
consideration  of  the  release  is  the  fair  value 
of  the  portion  thus  released :  Wolf  v.  Smith, 
00—404. 

267.  Payment  extingafshes  mortgager 
A  mortgage,  after  payment,  becomes /U7icfi» 
officio,  and  neither  the  mortgagee  nor  any 
one  else  has  any  power  to  hold  it  as  a  sub- 
sisting security,  or  revive  it  to  secure  the 
same  or  any  other  liability:  Gammon  v, 
Kentner,  55-508. 

268.  So  held  where  a  person  advancing 
money,  under  a  partnership  arrangement  to 
pay  notes  of  his  partner,  afterwards  at- 
tempted to  deny  such  arrangement  and  fore- 
close the  mortgage  securing  the  notes :  Ibid, 

269.  Where  the  purchaser  of  property  sub- 
ject to  mortgage  remitted  to  the  mortgagee 
the  amount  due  upon  certain  coupons,  stat- 
ing the  fact  of  his  purchase  and  asking  ia 
waiver  of  a  forfeiture  which  had  already  ac- 
crued by  reason  of  failure  to  pay  interest 
when  due,  and  the  coupons  were  canceled 
and  returned  to  him,  held,  that  the  transac- 
tion amounted  to  a  payment  and  not  a  pur- 
chase of  such  coupons :  Bissell  v.  Lewis,  56- 
281. 

270.  Under  the  particular  facts  of  a  case, 
held,  that  the  payment  of  a  mortgage  by  a 
party  who  bought  in  the  property  at  a  fore- 
closure sale  under  his  own  mortgage  was  to 
be  deemed  a  payment  and  not  a  purchase, 
and  that  such  party  could  not  maintain  an 
action  to  foreclose  such  mortgage :  Spurgin 
V.  Adam^on,  70-408. 

Discharge:  Change  in  the  form  of  in- 
debtedness does  not  discharge  the  mortgage : 
See  supra,  §§  155-174. 

As  to  discharge  by  mortgagee  after  assign- 
ment not  recorded,  see  sttpra,  §§  229,  245-250. 

271.  Where  it  appeared  that  the  authority 
given  to  an  attorney  to  cancel  a  mortgage 
was  upon  condition  that  a  new  mortgage  to 
secure  the  debt  be  executed,  held,  that  in  the 
absence  of  the  giving  of  such  new  mortgage 
the  cancellation  of  the  former  mortgage  was 
unauthorized  and  of  no  effect:  Foster  v. 
Paine,  56-622. 

2  72.  In  determining  whether  acts  of  the 
parties  were  intended  to  constitute  payment 
and  cancellation  of  a  mortgage,  the  law  will 
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bj  the  mortgagee,  takes  it  discharged  of  the 
claims  of  the  assignee  of  the  mortgage,  if  the 
assignment  was  not  recorded  at  the  time  of 
the  porchase  and  he  had  no  actual  notice  of 
the  rights  of  the  assignee,  yet  this  rule  is  not 
applicable  where  there  is  no  change  in  the  re- 
lation of  the  parties  in  reliance  upon  the  sat- 
isfaction of  record :  Band  v.  Barrett,  60-731. 

250.  Where  the  attorney  of  a  party  fore- 
closing a  mortgage  has  knowledge  before  the 
foreclosore  is  terminated  that  a  third  person 
holds,  by  assignment,  one  of  the  notes  se- 
cured by  mortgage,  such  plaintiff  should 
make  such  assignee  a  party  to  the  proceed- 
ings or  the  decree  will  not  bar  the  equity  of 
redemption  in  such  assignee:  Walker  v. 
Scfcmder,  47-529. 

251.  Payment  by  surety;  assignment: 
Payment  by  a  surety  of  a  note  secured  by 
mortgage  does  not  necessarily  discharge  the 
lien  of  the  mortgage ;  the  surety  may  take  an 
assignment:  Murray  v.  Catlett,  4  G.  Gr.,  108. 

252.  Subrogation:  Where  a  subsequent 
mor^;agee  advanced  money  secured  by  his 
mortgage  with  the  expectation  that  it  would 
be  applied  to  a  previous  mortgage  which  was 
of  record,  but  which  was,  in  fact,  applied  to 
the  satisfaction  of  another  mortgage  unre- 
corded, and  of  which  such  subsequent  mort- 
gagee had  no  notice,  held,  that  he  could  not 
be  subrogated  to  the  rights  of  the  mortgagee 
whose  mortgage  was  satisfied,  even  though 
the  lien  of  such  mortgage  would  have  been 
good  against  the  recorded  mortgage :  Barber 
V,  Lifon,  16-37. 

25S.  Where  plaintiff  furnished  the  mort- 
gagor the  money  with  which  he  paid  off 
one  of  several  notes,  but  took  no  transfer  of 
such  note,  held,  that  he  could  not  claim  a 
prior  lien  over  the  other  notes  or  the  holder 
of  a  subsequent  mortgage  on  the  ground  that 
such  payment  by  mortgagor  was  in  fact 
made  by  him  as  agent  of  plaintiff  in  the  pur- 
chase of  the  note':  Bailey  v.  Malvin,  53-371. 

254.  Where  a  person  is  in  no  way  bound 
for  the  payment  of  a  debt,  and  on  his  own 
motion,  in  the  absence  of  a  contract  or  on  the 
expectation  that  he  will  be  substituted  in  the 
place  of  the  creditor,  pays  the  debt,  he  wiU 
be  regarded  as  an  intermeddler  and  not  en- 
titled to  subrogation:  Wormer  v.  Waterloo 
A^,  Works,  62-499. 

255«  Where  by  agreement  a  portion  of  the 


money  advanced  by  mortgagee  is  applied  to 
the  satisfaction  of  a  prior  mortgage  upon  the 
same  premises,  such  mortgagee  is  entitled  to 
a  lien  to  secure  the  amount  used  in  satisfac- 
tion of  such  prior  mortgage,  although  his  own 
mortgage  is  not  valid  so  as  to  create  a  lien 
upon  the  premises:  Edwards  v,  Davenport, 
4  McCrary,  34;  GObert  v,  Gilbert,  89-657. 

256.  Where  a  mortgagee  was  affected  with 
notice  that  the  mortgagor  held  the  land  in 
trust  only,  but  the  proceeds  of  the  mortgage 
were  applied  to  the  satisfaction  of  a  Hen  aa 
the  property  which  existed  as  against  the 
beneficiary  of  the  trust,  held,  that  the  mort- 
gagee might  be  subrogated  to  the  rights  of 
the  lienholder  whose  claim  was  satisfied  by 
the  proceeds  of  such  mortgage:  Plapp  v, 
Meyer,  40-705. 

267.  Where  a  mortgagor  conveyed  the 
premises  to  two  vendees  who  assumed  the 
payment  of  the  mortgage,  and  subsequently^ 
in  consideration  of  allowing  the  removal  of 
machinery  from  the  premises  by  one  of  such 
vendees,  accepted  a  collateral  mortgage  as 
additional  security,  held,  that  the  other 
vendee  had  the  right  to  the  benefit  of  such 
collateral  mortgage  to  secure  him  from  lia- 
bility upon  the  balance  of  the  debt  not  satis- 
fied by  the  sale  of  the  mortgaged  premises : 
Bryaon  v.  Close,  60-357. 

V.  Eelease;  disohaege;  mekger. 

As  to  authority  of  agent  to  release,  see 
Agency,  §§  77,  78. 

258.  An  agreement  to  release  based  upon 
a  consideration  constitutes  an  equitable  re- 
lease of  the  property  from  the  mortgage, 
and  the  land,  as  between  the  parties,  will 
stand  discharged  of  the  lien :  Huff  v.  Far- 
toeU,  67-298. 

259.  Release  by  qaitclaim:  Where  a 
mortgagee  conveys  by  quitclaim  deed  his 
interest  in  a  portion  of  the  mortgaged  prem- 
ises to  the  mortgagor,  he  cannot  afterward 
set  up  his  mortgage  against  a  subsequent 
owner  holding  title  through  the  deed.  Prima 
facie,  at  least,  such  a  deed  is  a  release  of  the 
mortgage  pro  tanto:  Waters  v.  Waters,  20- 
863. 

260.  Release  by  mistake;  notice:  A  party 
who  takes  a  second  mortgage,  having  notice 
of   the  fact  that  the  release  of  the  prior 
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assignment  not  appearing  of  record,  held, 
that  a  subsequent  purchaser  or  mortgagee, 
without  notice  of  the  assignment,  would  be 
warranted  in  presuming  that  the  mortgage 
was  merged  in  the  conveyance  and  the  in- 
terest of  the  mortgagee  extinguished,  and 
would  acquire  a  superior  claim  to  that  of  the 
assignee  of  tlie  mortgage :  Bowling  v.  Cook, 
89-200. 

286.  Where  the  vendor  of  property  takes 
it  subject  to  a  mortgage  thereon,  which  he 
assumes  to  pay,  he  cannot  procure  the  assign- 
ment thereof  to  himself  and  hold  it  against 
other  property  against  which  it  is  a  lien,  but 
the  transaction  will  amount  to  a  satisfaction 
of  the  mortgage :  Johnson  v.  Walter,  60-315. 

287.  Where  a  mortgage  comes  into  posses- 
sion, by  payment  and  assignment,  of  a  party 
who  is  under  obligation  to  pay  it  to  the  ex- 
tent of  the  value  of  the  mortgaged  lands 
upon  which  he  has  a  claim,  the  debt  is  thereby 
extinguished.  The  intention  to  keep  the 
mortgage  alive  will  avail  only  where  it  can 
be  done  without  prejudice  to  the  rights  of 
third  parties.  If  Ihe  interest  of  the  mort- 
gagee would  be  prejudiced  by  keeping  the 
mortgage  alive,  he  can  insist  that  the  pur- 
chase of  the  mortgage  be  considered  as  pay- 
ment so  far  as  he  is  concerned:  Byington 
V.  Fountain,  61-512. 

288.  Where  the  assignee  of  the  mortgage 
has  foreclosed  and  purchased  the  property  at 
foreclosure  sale,  he  cannot  defeat  a  junior 
mortgagee's  right  to  redeem  by  releasing  his 
claim  to  the  morgagor:  Hervey  x\  Savery, 
48-318. 

289.  Mortgage  not  merged:  While  the 
general  rule  is  that  if  the  holder  of  a  mort- 
gage or  other  lien  buys  in  the  equity  of 
redemption  from  the  owner,  the  lien  as  well 
as  the  debt  becomes  merged  in  the  title,  and 
extinguished,  yet  if  it  was  the  intention  or 
interest  of  the  lienholder  to  keep  the  lien 
alive,  the  general  rule  does  not  apply :  Dela- 
ware R,  Const,  Co,  V,  Davenport  d:  St,  P,  R, 
Co.,  46-406. 

290.  So  held  where  the  holder  of  a  mechan- 
ic's lien  which  was  senior  to  the  mortgage 
purchased  the  propci-ty  at  judicial  sale  under 
his  judgment:  Ibid. 

291.  The  purchase  of  the  legal  title  by  the 
assignee  of  the  mortgage  does  not  operate  to 
merge  the  mortgage  lien  if  it  apx)ears  that  it 


was  not  the  intention  of  the  parties  nor  for 
the  interest  of  the  purchaser:  Wickerahamv, 
Reeves,  1-418. 

292.  Acquisition  by  the  mortgagee  of  an 
absolute  title  to  the  property  mortgaged  will 
not  be  held  to  operate  as  a  merger  of  his 
mortgage  lien  when  his  interest  and  inten- 
tion intervene  to  prevent  the  merger:  Lyon 
V.  Mcllvaine,  24-9;  Smith  v.  Swan,  69-412. 

298.  Where  It  is  not  to  the  interest  of  the 
mortgagee  to  have  a  subsequent  title  acquired 
by  him  operate  as  a  merger  of  his  mortgage 
lien,  it  will  not  be  supposed  that  it  was  his 
intention  that  his  lien  be  merged :  First  Nat, 
Bankv.  El.nore,  52-541. 

294.  So  where  the  holder  of  a  senior  mort- 
gage bought  the  legal  title  subject  to  a 
junior  mortgage,  held,  that  as  a  merger  of 
his  mortgage  into  the  legal  title  would  de- 
stroy the  priority  of  his  claim,  such  merger 
would  not  be  presumed :  Ibid, 

295.  Where  it  is  clearly  not  to  the  interest 
of  the  holder  of  a  mortgage  lien  to  consider 
it  as  merged  in  the  legal  title  subsequently 
acquired  by  him,  it  will  not  be  so  considered : 
Fuller  V.  Lamar,  53-477. 

290.  Where  a  party  held  a  mortgage  on 
certain  property,  including  the  homestead, 
which  was  senior  to  other  mortgages,  and 
afterward  took  a  conveyance  of  the  home- 
stead, such  conveyance  being  junior  to  inter- 
vening liens,  held,  that  the  mortgage  did 
not  merge  in  the  fee-simple  title,  it  not  being 
canceled  and  there  being  no  direct  evidence 
of  an  intention  to  merge  it :  Linscott  v.  La- 
mart,  48-312. 

29  7.  Where  a  mortgagee  receives  a  convey- 
ance of  the  mortgaged  property,  his  mortgage 
will  not  merge  in  the  legal  title,  but  will  be 
kept  alive  to  enable  him  to  defend  under  it 
against  the  title  or  lien  of  another,  acquired 
after  the  execution  of  the  mortgage,  if  such 
protection  is  to  the  interest  and  consistent 
with  the  intention  of  the  mortgagee,  and  in 
the  absence  of  evidence  to  the  contrary  his 
intention  will  be  presumed  to  correspond  with 
his  interest :  Woodvxird  v,  Davis,  58-694. 

298.  There  will  not  be  a  merger  of  the 
mortgage  when  the  mortgagee  acquires  the 
equity  of  redemption  if  it  be  contrary  to  his 
intention  and  interest.  Ordinarily,  nothing 
but  the  payment  of  the  debt  or  an  express  re- 
lease will  destroy  the  lien  of  a  mortgage^  and 
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wliere  there  has  been  a  release  procured  by 
fraud,  equity  will,  as  bet^vreen  third  persons 
who  will  not  be  prejudiced  by  reason  of  re» 
liMoe  upon  6uch  release,  interpose  to  revive 
the  martgase :  Vdnnice  t\  Bergen,  16-555. 

299.  Where  the  mortgagee  purchased  the 

eqaitj  of  redemption  and  took  a  deed  of 

wtnanty  for  the  property,  which  was  sub- 

seqpMotly  sold  under  a  judgment  junior  in 

Ikn  to  the  mortgage  at  the  time  of  the  sale 

by  the  mortgagor,  and  in  an  action  to  revive 

tiie  mortgage  it  ^waa  shown  that  the  mort- 

p^ee  relied  upon  false  and  fraudulent  repre* 

smfatioDs  as  to  incumbrances,  heidj  that  the 

nhortgagee  was  entitled  to  a  revivor  of  his 

mortgage  and  lien  aa  against  the  mortgagor 

and  as  against  the  judgment  creditor  who 

had  hid  the  amount  of  his  judgment  on  the 

property  at  execution  sale  and  who  would, 

therefore,  not  be  i^ejudiced  by  the  revival  of 

the  mortage,  the  plaintiff  paying  all  costs 

incurred  by  reason  of  such  sale,  and  the 

judgment  creditor  having  a  decree  canceling 

the  satisfaction  of  his  judgment  by  reason  of 

the  sale:  IhitL 

SOOl  Where  a  mortgagee  acquires  the  legal 
title  to  the  property  the  mortgage  will  not 
merge  in  the  title  where  it  is  the  intention  that 
it  shall  not  so  merge,  and  in  the  absence  of 
evidence  of  intention  it  will  be  presumed  to 
accord  with  his  ihterest :  Patterson  v.  Mills, 


'  Ml.  So  where  the  holder  of  a  legal  title 
aoqoires  a  mortgage,  merger  will  not  be  pre* 
somed  in  the  absence  of  evidence  of  inten- 
tion if  it  appears  that  the  merger  would  be 
against  the  interest  of  the  party  acquu*ing 
the  nxRtgage :  Ibid, 

SOS.  Where  the  mortgaged  property  is 
conveyed  to  a  mortgagee  with  the  intention 
that  the  mortgage  is  to  remain  in  force,  such 
mortgage  will  be  regarded  as  a  subsisting 
Hen  which,  in  the  hands  of  the  mortgagee 
or  his  assignees,  may  be  enforced  agaiust  the 
land:  Pike  v.  Gfleason,  60-150. 

SOS.  Where  the  assignee  in  bankruptcy  of 
the  mortgagor  conveyed  the  property  to  the 
mortgagee  in  full  satisfaction  of  the  mort- 
gige,  and  it  was  satisfied  of  record,  and  a 
judgment  creditor,  whose  lien  was  junior  to 
tbe  mortage,  was  proceeding  to  sell  the 
popatj  under  execution,  held,  that  the 
joortgage  would  be  regarded  as  still  in  force 


against  such  creditor  and  in  favor  of  the 
mortgagee :  Stimfson  v.  PeaaCy  53-572. 

VI.  Foreclosure. 

a*  General  nature  of  the  proceeding; 

^petition. 

804^  Foreclosore  by  sale  is  selling  the 
property  under  the  direction  and  in  pursu- 
ance of  an  order  of  tlie  court  by  an  officer 
thereof,  or  a  person  appointed  for  that  pur- 
pose, and  applying  the  proceeds  of  the  mort- 
gaged premises  to  the  discharge  of  the  in- 
cumbrances according  to  priority,  and  pay- 
ing tbe  balance,  if  any,  to  the  mortgagor: 
Slramer  v.  JRebman,  0-114. 

805.  A  court  of  law  cannot  entertain  a 
proceeding  for  the  foreclosure  of  a  mort- 
gage: Ibid, 

306.  In  equity:  Under  the  provisions  of 
the  Code  of  '61,  which  did  not  specify 
whether  the  proceeding  to  foreclose  *a  mort- 
gage was  at  law  or  in  equity,  held,  that  the 
nature  of  the  proceeding  was  such  that  it 
must  be  considered  a  proceeding  in  equity : 
Scott  V,  SimercU,  9-888. 

807.  A  foreclosure  is  a  statutory  proceed- 
ing to  which  the  court  will  apply  the  princi- 
ples of  both  law  and  equity  jurisdiction: 
McDoweU  V,  Uoyd,  2^-448. 

808.  Aotion  necessary:  The  statutory  pro- 
vision that  mortgages  and  deeds  of  trust 
shall  be  foreclosed  only  by  action  in  court  by 
equitable  proceedings  (Ck)de,  §  8319),  simply 
requires  that  the  holder  of  a  mortgage  shall 
proceed,  if  at  all,  in  a  certain  manner.  It 
does  not  refer  to  a  case  where  a  party  seeks 
to  redeem  from  an  absolute  deed,  as  from  a 
mortgage,  and  in  such  case  the  court  may 
decree  that  plcuntiff  pay  the  amount  neces- 
sary to  redeem,  within  a  time  fixed,  or  the 
deed  will  become  absolute :  White  v,  Lucas, 
46-319. 

809.  Separate  actions  on  note  and  mort- 
gage:  The  statutory  provision  (Code,  §  8820) 
that  if  separate  suits  are  brought  in  the  same 
county  on  the  note  and  on  the  mortgage  given 
to  secure  it,  plaintiff  must  elect  which  to 
prosecute,  and  the  other  will  be  discontinued 
at  his  cost,  is  applicable  although  the  cove- 
nants on  which  tbe  law  action  is  based  are 
contained  in  the  mortgage  itself :  Brown  v. 
Casoaden,  43-103. 
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310.  Action  on  award:  Where  the  liabil- 
ity secured  by  a  mortgage  had  been  submitted 
to  arbitrators  and  an  award  made,  lield,  that 
it  was  proper  to  sue  upon  such  award  and  for 
the  foreclosure  of  the  mortgage  in  the  same 
actions:  McKinnia  v.  Freeman,  88-364. 

311.  Prayer:  Foreclosure  of  a  mortgage 
may  be  granted  in  an  equitable  action,  where 
it  would  be  proper  relief  under  the  facts 
stated,  under  a  prayer  for  general  relief,  al- 
though a  foreclosure  is  not  specifically  asked : 
Hait  V.  Ensign^  61-724. 

812.  Petition :  A  petition  asking  judgment 
upon  a  note,  and  an  execution  against  the 
property  covered  by  a  mortgage  given  to  se- 
cure the  same,  is  not  a  petition  to  foreclose 
the  mortgage,  and  does  not  address  itself  to 
the  chancery  jurisdiction  of  the  court :  Bal- 
lard V,  Koona,  10-534, 

318.  A  bill  asking  foreclosure  of  a  mort- 
gage and  making  third  parties  defendants  for 
the  pui^>06e  of  cutting  off  their  equities  is  not 
objectionable  for  multifariousness :  Greither 
V.  Alexander f  15-470. 

314.  It  is  not  necessary  in  a  bill  to  fore- 
close a  mortgage  to  make  the  note  for  which 
the  mortgage  was  executed  a  part  of  the  bill. 
It  is  sufiicient  to  present  the  note  at  the 
hearing  readyto  be  canceled  if  paid,  although 
a  suit  is  pending  at  law  for  judgment  on  the 
note.  The  court  will  protect  the  party  from 
a  second  payment  of  the  debt,  and  when  the 
debt  is  paid  will  see  that  satisfaction  is  en- 
tered of  record :  Knetzer  v,  Bradstreety  1  G. 
Gr.,  883. 

315.  An  attacbinent  may  be  prayed  for  in 
connection  witli  the  action  to  foreclose  a 
mortgage:  Baldvnnv,  Buchanan,  10-277. 

316.  Forcelosure  against  right  of  way: 
The  mortgagee  of  land  from  which  aright  of 
way  has  been  condemned,  and  who  has  not 
been  made  party  to  such  proceeding,  may 
have  a  foreclosure  against  the  entire  prop- 
erty with  a  judgment  providing  that  the 
property  be  first  offered  for  sale  subject  to 
the  right  of  way,  ^nd  in  case  it  will  not  sell 
for  enough  to  pay  off  the  mortgage,  then  that 
the  right  of  way  be  sold  with  the  property  or 
separate  from  it  as  shall  be  found  most  ad- 
vantageous: Severinv.  Cole,  38-463. 

817.  Foreclosure  on  failure  to  pay  inter- 
est or  instalments:  Where  interest  is  made 
payable    annually,  the  mortgage    may  be 


foreclosed  for  an  annual  instalment  due  and 
unpaid,  although  the  principal  is  not  yet  due : 
Bahrv.  ^rnd^  9-39. 

8 IS.  When  the  first  instalment  falls  duo, 
a  foreclosure  as  to  that  may  be  had  and  the 
mortgaged  premises  sold,  or  so  much  thereof 
as  may  be  necessary  to  pay  that  instalment, 
and  if  the  property  be  indivisible,  the  w^hole 
premises  may  be  sold  and  the  balance  re- 
tained in  the  custody  of  the  court  and  ap- 
plied on  the  remaining  instalments  as  they 
fall  due:  McDowell  v,  JJoyd,  22-448. 

819.  Therefore,  in  the  same  manner,  ^ehen 
the  court  has  obtained  jurisdiction  in  a  fore- 
closure of  such  a  mortgage,  it  may,  if  asked, 
retain  jurisdiction  over  the  paities  and  cause 
until  the  whole  debt  falls  due  and  order  a 
forclosure  as  to  the  balance  if  not  paid: 
Ibid, 

320.  Change  of  remedy:  Wliile  the  law  in 
force  when  the  mortgage  is  executed  is  to  be  • 
followed  in  foreclosing  it,  yet  where  a  change 
of  the  law  subsequent  to  the  execution  and 
before  bringing  the  action  authorized  the 
action  to  be  brought  in  the  same  county  in 
which  action  on  the  note  could  be  brought, 
instead  of  where  the  property  was  situated, 
held,  that  the  change  was  not  one  substan- 
tially affecting  the  remedy  and  was  appli- 
cable to  a  mortgage  previously  executed: 
Equitable  L.  Ins,  Co.  v.  Oleason,  56-47. 

321.  Claim  against  estate:  Where  the 
mortgagor  of  real  estate  has  died  and  the 
mortgagee  has  filed  in  the  county  court  the 
notes  secured  as  claims  against  the  estate, 
which  liave  been  allowed  but  not  paid,  the 
mortgage  may  either  obtain  judgment  in 
the  probate  court  or  foreclose  the  mortgage 
by  separate  proceeding :  Jlfoore^r.  EUstcorth, 

And  see  Estates  of  Decedents,  §§  146, 
147. 

322.  Correction  of  mortgage:  The  mort- 
gagee is  entitled,  after  foreclosure  and  sale 
of  the  property  thereunder,  to  have  a  mis- 
description of  the  mortgage  reformed,  and 
while,  if  the  party's  rights  rest  alone  on 
the  decree  of  foreclosure,  defendant's  equity 
of  redemption  might  be  revived  by  such 
reformation,  yet  where  the  decree  was  ren- 
dered upon  agreement  of  the  parties  with 
stay  of  execution,  and  defendant,  waiving 
the  stay,  afterwards  agreed  that  the  mort- 
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Mee  dkould  take  the  property  in  satisfao 
tioa  of  his  debt  and  have  a  perfect  title  by 
Bile  under  the  decree,  and  suirendered  pos- 
samm  acooFdingly,  both  x>£ki^^  being  una- 
wire  oC  the  mistake  in  the  mortgage,  held, 
tbat  the  mortgagor's  right  of  redemption 
«iB  cut  off  by  the  proceedings :  Provost  v, 
Mmam  2l-il9. 

122.  The  fact  that  profSerty  is  misdescribed 
ia  a  mortgage  and  sale  on  foreclosure  thereof, 


1 


and  thai  the  description  is  subsequently  cor- 
RCtod  in  a  proceeding  brought  during  the 
poiod  of  redemption  to  -which  the  party  en- 
tilled  to   redeem   is  made  a  paity,  and  in 
which  he  asks  no  relief,  mtIU  not  extend  the 
period  of   redemption:    McKvssdck   v.  Mill 
Omixr^  Mut.  F.  Ins.  Co,,  50-116. 

b.   Parties. 

As  to  parties  defendant  in  foreclosure,  see 
PABTiEa,  g§  127-133. 

3:24.  liotlce  bj  publication:  When  a  non- 
resident executes  a  mortgage  upon  property 
in  Iowa,  he  executes  the  same  with  reference 
to  the  laws  of  Iowa,  and  the  statutory 
mfthodsfor  the  enforcement  of  such  convey- 
ances must  be  deemed  a  part  of  the  contract 
of  the  parties.  Hence,  in  the  state  courts,  a 
de?ree  of  foreclosure  against  a  non-resident 
•erved  with  notice  by  publication  is  proper, 
the  judgment  being  in  rem  only :  Palmer  v. 
McCormidc^  28  Fed.  Rep.,  541. 

SS^.  Anigneeci  as  plaintiffs:  Two  as- 
signees of  different  notes  secured  by  the 
flame  mortgage  cannot  properly  bring  a  joint 
action  to  foreclose  the  mortgage.  They 
stand  in  substantially  the  same  relation  to 
each  other  as  though  they  held  different 
mortgages ;  but  if  suit  is  brought  by  one,  to 
wh]<^  the  other  is  made  party  defendant, 
the  latter  may  by  a  cross-bill  assert  his  right 
under  the  assignment  and  have  the  payment 
«f  his  note  provided  for  in  the  decree :  Ban- 
km  V.  Mqjor,  9-297. 

32I&.  Where,  pending  an  action  to  foreclose 
as  to  part  of  the  notes  secured  by  a  mortgage, 
a  penoa  acquired  a  note  secured  by  the  same 
mortgage,  but  junior  to  those  sued  on,  and 
fiom  a  person  not  made  defendant,  held,  that 
sncb  asB^ee  had  a  right  to  foreclose,  subject 
fioUie  prior  Jien,  but  could  not  assert  such 
rifiki  in  an  action  for  possession  of  the  prop- 
enj:  Xemerer  r.  Bournes,  63-172. 


327.  Mortgagor  as  party:  A  mortgagor 
who  has  divested  liimself  of  all  interest  in 
the  mortgaged  property  is  not  a  necessary 
party  defendant  in  an  action  to  foreclose: 
MunxLy  v,  Catlett,  4G.  Gr.,  108;  Johnson  v, 
Monell,  13-300. 

328.  This  is  so  even  though  the  mortgagor 
is  the  only  person  against  whom  a  personal 
judgment  might  be  rendered.  When  the 
only  object  of  the  proceeding  is  to  appropriate 
the  mortgaged  property  to  the  satisfaction  of 
the  debt,  the  mortgagor  who  lias  conveyed 
all  his  interest  in  the  property  is  not  a  neces- 
sary party :  Johnson  v,  Foster,  68-140. 

329.  If  it  appeal's  upon  the  face  of  the  pro- 
ceeding that  the  mortgagor  has  divested 
himself  of  all  interest  in  the  mortgaged  prop- 
erty, there  can  be  no  necessity  or  propriety  in 
making  him  a  party.  But  a  mortgagor  who 
has  conveyed  his  interest  by  a  deed  contain- 
ing covenants  of  warranty  against  incum- 
brances still  has  such  interest  in  tlie  fore- 
closure suit  as  to  authorize  his  being  made 
party  defendant  on  liis  own  application: 
Qifford  V.  Workman,  15-84. 

830.  One  who  defends  the  foreclosure  of  a 
mortgage,  claiming  that  the  mortgagors  had 
no  interest  in  the  mortgaged  premises,  can- 
not object  that  the  mortgagors  are  not  in 
court  when  their  absence  works  no  prejudice 
to  him :  Williams  v.  Meeker,  29-292. 

831.  Tho  debtor  not  necessary  party: 
Where  a  mortgage  is  given  to  secure  an  indebt- 
edness of  another  party,  the  original  debtor 
is  not  a  necessary  party  in  an  action  to  fore- 
close the  mortgage :  Deland  v.  Mershon,  7-70. 

332.  Subsequent  mortgagees  are  not  in- 
dispensable parties  to  the  foreclosure,  and  the 
fact  that  such  a  party  is  not  brought  in  can- 
not be  made  a  ground  of  objection  by  other 
defendants:  Heimstreet  v.  Winnie,  10-430; 
Donnelly  v,  Rusch,  15-99. 

333.  A  second  mortgagee  is  not  bound  by 
a  foreclosure  proceeding  under  a  prior  mort- 
gage to  which  he  is  not  made  a  party,  al- 
though he  had  botli  actual  and  constructive 
notice  of  such  prior  mortgage:  Anson  v,  An- 
son, 20-55. 

334.  Subsequent  mortgagees  and  purchas- 
ers of  the  mortgaged  premises,  who  are  not 
made  parties  to  an  action  to  foreclose  a  prior 
mortgage,  ai  c  not  bound  by  the  foreclosure : 
Gower  v.  Winchester,  33-303. 
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885.  The  senior  mortgagee  cannot  acquire 
equities  against  a  junior  mortgagee  by  the 
payment  of  a  judgment,  obtained  in  u  suit  to 
which  the  latter  is  not  a  party,  nor  by  any  ar- 
i-angement  between"  the  former  and  the  mort- 
gagor, no  matter  in  what  form  the  mortgage 
exists :  Davis  v,  Rogers,  38-413. 

886.  Subsequent  pnrchaser:  The  pur- 
chaser of  mortgaged  premises  whose  deed  is 
recorded  at  the  time  of  the  institution  of  the 
foreclosure  proceedings  will  not  be  bound  by 
the  deci-ee,  unless  made  a  party :  Porter  v. 
Kilgore,  32-379. 

887.  A  purchaser  of  the  premises  at  fore- 
closure sale  is  subrogated  to  the  mortgagee's 
rights,  and  when  the  foreclosure  proceeding 
is  still  pending  on  the  cross-petition  of  one  of 
the  defendants,  clainaing  a  portion  of  the 
land,  the  purchaser  may  file  his  petition  of 
intervention,  setting  forth  his  interests,  and 
asking  to  be  joined  with  the  plaintiff  in  his 
action :  Dyer  v.  Harris,  22-268. 

838.  A  foreclosure  in  which  a  purchaser  of 
a  part  of  the  land  from  the  mortgagor  is  not 
made  party  is  not  void.  Such  purchaser 
holds  the  equity  of  redemption  and  noth- 
ing more,  and  a  purchaser  at  the  sale  un- 
der the  decree  takes  title  subject  to  such 
equity  of  redemption:  Douglass  v,  BisJiop, 
27-214. 

839.  Subsequeut  lienholder:  In  an  ac- 
tion to  foreclose  a  mortgage,  a  person  hold- 
ing a  subsequent  lien  should  be  made  a  party. 
Otherwise  he  can  not  only  redeem  from  the 
sale  within  the  statutory  period,  but  if  he 
neglect  to  do  so,  he  may  still  redeem  from 
the  mortgage  debt  by  paying  it  with  interest 
and  any  other  proper  charges,  and  may  have 
an  accounting  of  the  rents  and  profits  and  an 
application  made  thereof  as  against  the  mort- 
gage debt :  Bwnce  v.  West,  62-80. 

840.  Where  a  person  holding  land  under  a 
school  fund  contract  assigned  such  contract, 
and  afterwards  an  action  to  foreclose  was 
brought  against  the  assignor,  who  failed  to 
notify  the  assignee  but  allowed  the  land  to 
be  sold  and  purchased  by  the  county,  and 
bought  the  same  from  the  county,  held,  that 
the  title  thus  acquired  was  held  in  trust  for 
his  assignee,  and  that  the  assignee  might  re- 
deem from  him  by  payimg  the  sum  which  he 
had  paid  for  the  land  with  interest  and  taxes 
and  improvements,  after  deducting  the  value 


of  the  rents  and  profits :  Hunter  v,  Aylworth, 
38-211. 

841.  Holder  of  senior  lien:  While  the 
beneficiary  in  a  trust  deed  which  is  prior 
to  the  mortgage  is  a  proper,  he  is  not  a  nec- 
essary, party  to  the  foreclosure,  his  interests 
being  paramount  to  those  of  the  mortgagor, 
and  not  to  be  affected  thereby.  The  junior 
mortgagee  is  bound  to  take  notice  of  prior 
liens  properly  recorded  and  of  rights  there- 
under :  Standish  v.  Dow,  21-863. 

842.  Homestead  rights:  The  rights  of  the 
wife  in  the  homestead  cannot  be  cut  off  by  a 
sale  under  foreclosure  to  which  she  is  not 
made  a  party,  even  though  her  marriage  to 
the  owner  of  the  property  is  subsequent  to 
the  mortgage.  While  the  mortgagee  has  a 
lien  paramount  to  the  rights  of  the  wife  ac- 
quired by  the  subsequent  marriage,  and  may 
have  the  property  subjected  by  the  proper 
proceedings  to  the  payment  of  this  debt,  he 
has  not  the  right  to  absolute  possession  as 
against  the  wife  without  making  her  a  party 
to  the  proceeding:  Chase  v.  Abbott,  20-154. 

848.  Tlie  holder  of  a  sheriff's  certiiicate 
of  purchase  at  execution  sale,  subject  to  be 
defeated  by  redemption,  has  such  an  interest 
in  the  property  that  he  may  be  made  a  party 
defendant  in  an  action  to  foreclose  a  mort- 
gage against  the  property :  Brobst  v.  Thomp- 
son,  4  G.  Gr.,  135. 

844.  Assignee  in  bankmptey:  Where, 
after  an  assignment  in  bankruptcy,  the 
holder  of  a  mortgage  upon,  real  property  of 
the  bankrupt  foreclosed  the  same  by  action 
to  which  the  assignee  was  not  made  a  party 
and  bought  in  the  property  at  the  sale,  and 
afterwards,  by  purchase,  obtained  an  assign- 
ment from  the  assignee,  held,  that  the  pro- 
ceedings amounted  to  a  subjection  of  the 
property  to  the  mortgage  and  it  must  be  pre- 
sumed that  it  was  thus  fairly  applied  to  the 
payment  of  the  indebtedness:  Broum  v.  CKb- 
bons,  37-654. 

845.  Aclnal  occupant:  Under  a  statute 
providing  that  the  mortgagee  might  file  his 
petition  for  foreclosure  against  the  mortgagor 
and  the  actual  occupant  of  the  property,  etc., 
held,  that  the  actual  occupant  was  not  a  nec- 
essary, although  he  was  a  proper,  party  to 
the  proceeding :  Suiter  v.  Turner,  10-617. 

846.  Administrator:  In  an  action  to  fore- 
close the  mortgagor's  administrator  has  a 
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lif^ito  appear  and  set  up  the  defense  of 
Qsory,  although  the  property  has  been  sold 
imder  a  saheequent  deed  of  trust.  Especially 
in  this  80  when  tbe  grantee  did  not  assume 
the  payment  of  the  prior  mortgage:  Huston 
r.  Shingham^  21-36. 

S4i.  The  administrator  of  the  estate  of  a 
deceased  mortgagor  is  a  proper  party  de- 
fendant in  an  action  to  foreclose :  Hodgdon 
r.  BHdatan,  66-645. 

348.  Pareliaser  pending  foreclosure:  A 
railway  company  which,  pending  a  proceed- 
ing to  foreclose  a  mortgage,  acquires  a  right 
of  way  from  defendant  in  such  proceeding  is 
bound  by  the  decree  rendered  therein,  al- 
though not  made  a  party :  Jackson  v.  Center- 
TiOe,  Jf.  A  A.  R,  Co.,  64-292. 

349.  Subsequent  proceedings  as  to  lien- 
holder  not  made  a  party :  Where  a  junior 
lienholder  has  not  been  made  party  to  a 
foreclosure,  a  subsequent  action  of  foreclos- 
ure may  be  brought  against  him,  in  which  he 
may  set  up  his  rights  and  have  them  en- 
forced as  fully  as  if  he  had  been  a  party  to  the 
original  proceeding,  and  the  effect  of  a  decree 
in  such  subsequent  proceeding  will  be  the 
same  as  if  a  decree  had  been  rendered 
against  him  in  the  original  action :  SJiaw  v. 
Hei9ey,^^^». 

ZM.  Where,  after  foreclosure  and  sale,  a 
subsequent  incumbrancer  was  made  a  party 
to  the  proceeding  by  service  of  notice,  no 
reference  being  made  therein  to  the  fact  of 
sale,  and  no  rights  by  virtue  of  the  sale  being 
claimed,  htld,  that  a  decree  by  default  upon 
soch  service  did  not  cut  off  his  right  to  inquire 
into  the  regularity  of  the  sale:  White  v. 
TTaitM,  18-74. 

Sol.  Consolidation:  Where  different  ac- 
tuals of  foreclosure,  to  one  of  which  defendant 
was  a  party,  were  consolidated  without  the 
notice  of  consolidation  required  by  statute 
being  given,  held,  that  defendant  was  bound 
by  the  decree  so  far  as  it  might  have  been 
rendered  in  one  of  the  actions  to  which  he 
was  a  party :  WiUard  v.  Calhoun,  70-650. 

c.  Adverse  claims  interposed. 

That  defenses  not  interposed  cannot  be  re- 
lied <m.  Bee  JwQMKsrs,  II,  c. 

3ii,  Part  J  estopped  by  deeree:  Where  a 
jartf  to  the  foreclceure  of  amortgage  fails  to 
eet  up  any  defenee  be  may  have  to  such 


mortgage,  and  does  ndt  prevent  the  sale  of 
the  land  upon  the  decree  of  foreclosure,  he  is 
estopped  to  contest  the  title  based  on  the 
foreclosure:  Thompson  v,  Thompson,  42-218. 

853.  Homestead  right:  The  defense  that 
property  covered  by  a  mortgage  is  the  home- 
stead of  defendant  must  be  set  up  in  the  fore- 
closure proceeding,  and  if  not  thus  interposed 
cannot  be  made  a  ground  for  resisting  the 
title  of  the  piu*chaser  under  the  foreclosure : 
Haynes  v.  Meek,  14-320. 

354.  Where  the  wife  is  made  a  party  to 
the  foreclosure  of  a  mortgage  executed  by 
the  husband  alone,  and  the  fact  that  the 
premises  constitute  the  homestead  does  not 
appear  in  the  mortgage  nor  upon  the  face  of 
the  petition,  and  such  fact  is  not  set  up  by 
the  wife,  the  foreclosure  is  conclusive  upon 
her  as  to  any  claim  of  homestead  in  the 
premises :  Oleson  v.  Bvllard,  40-9. 

3oo.  Mechanic's  lien:  Where  a  person 
claiming  a  mechanic's  lien  is  made  a  party  to 
the  foreclosure  of  the  mortgage,  and  in  such 
action  the  lien  of  the  mortgage  is  declai'ed 
superior,  the  holder  of  the  lien  cannot  there- 
after claim  such  lien  as  against  a  pui'chaser 
at  the  foreclosure  sale :  Grosbeck  v.  Ferguson, 
43-532. 

856.  Jnnior  claims:  Where  a  pai*ty  is 
made  defendant  to  the  foreclosure,  who,  it  is 
alleged,  has  some  claim  upon  or  interest  in 

j  the  property  junior  to  the  plaintiff's  lien,  it  is 
incumbent  upon  such  defendant,  if  he  claims 
a  lien  superior  to  that  of  plaintiff,  to  allege 
and  show  the  existence  of  such  lien :  Wolf- 
ingerv.  Betz,  66-504;  Vaughn  v.  Eckler,  69- 
332. 

857.  Dower  right:  Where  a  wife  does  not 
join  in  a  mortgage,  and  the  husband  dies  be- 
fore foreclosure,  the  widow  being  made  a 
party  to  the  foreclosure  proceeding  is  not 
under  obligation  to  set  up  as  a  defense  her 
dower  right  in  the  property,  and  a  foreclosure 
sole,  in  the  absence  of  such  defense  on  her 
part,  will  not  divest  her  dower  interest,  the 
facts  alleged  in  the  petition  not  being  such  as 
to  show  the  existence  of  such  interest: 
Moomey  v.  Maas,  22-380, 

8o8.  But  held,  that  if  the  wife  had  joined 
in  the  mortgage,  and  her  right  of  dower  had 
been  put  in  issue  or  questioned  by  the  allega- 
tions in  the  petition,  it  would  doubtless  have 
been  incumbent  upon  her  to  appear  and  de- 
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885.  The  senior  mortgagee  cannot  acquire 
equities  against  a  junior  mortgagee  by  the 
payment  of  a  judgment,  obtained  in  a  suit  to 
which  the  latter  is  not  a  party,  nor  by  any  ar- 
rangement between  the  former  and  the  mort- 
gagor, no  matter  in  what  fonn  the  mortgage 
exists :  Darns  v.  Rogers,  28-418. 

886.  Subsequent  pnrchaser:  The  pur- 
chaser of  mortgaged  premises  whose  deed  is 
recorded  at  the  time  of  the  institution  of  the 
foreclosure  proceedings  will  not  be  bound  by 
the  decree,  unless  made  a  party :  Porter  v, 
Kilgore,  82-379. 

887.  A  purchaser  of  the  premises  at  fore- 
closure sale  is  subrogated  to  the  mortgagee's 
rights,  and  when  the  foreclosure  proceeding 
is  still  pending  on  the  cross-petition  of  one  of 
the  defendants,  claiming  a  portion  of  the 
land,  the  purchaser  may  file  his  petition  of 
intervention,  setting  forth  his  interests,  and 
asking  to  be  joined  with  the  plaintiff  in  his 
action :  Dyer  v,  Harris,  22-268. 

888.  A  foreclosure  in  which  a  purchaser  of 
a  part  of  the  land  from  the  mortgagor  is  not 
made  party  is  not  void.  Such  purchaser 
holds  the  equity  of  redemption  and  noth- 
ing more,  and  a  purchaser  at  the  sale  un- 
der the  decree  takes  title  subject  to  such 
equity  of  redemption:  Douglass  v.  Bistiop, 
27-214. 

889.  Subsequeut  lienholder:  In  an  ac- 
tion to  foreclose  a  mortgage,  a  person  hold- 
ing a  subsequent  lien  should  be  made  a  party. 
Otherwise  he  can  not  only  redeem  from  the 
sale  within  the  statutory  period,  but  if  he 
neglect  to  do  so,  he  may  still  redeem  from 
the  mortgage  debt  by  paying  it  with  interest 
and  any  other  proper  charges,  and  may  have 
an  accounting  of  the  rents  and  profits  and  an 
application  msule  thereof  as  against  the  mort- 
gage debt :  Bunce  v.  West,  62-80. 

840.  Where  a  person  holding  land  under  a 
school  fund  contract  assigned  such  contract, 
and  afterwards  an  action  to  foreclose  was 
brought  against  the  assignor,  who  failed  to 
notify  the  assignee  but  allowed  the  land  to 
be  sold  and  purchased  by  the  county,  and 
bought  the  same  from  the  county,  held,  that 
the  title  thus  acquired  was  held  in  trust  for 
his  assignee,  and  that  the  assignee  might  re- 
deem from  him  by  paying  the  sum  which  he 
had  paid  for  the  land  with  interest  and  taxes 
and  improvements,  after  deducting  the  value 


of  the  rents  and  profits :  Huntei'  r.  Ayhcorth, 
38-311. 

841.  Holder  of  senior  lien:  While  tlie 
beneficiary  in  a  trust  deed  which  is  prior 
to  the  moitgage  is  a  proper,  he  is  not  a  nee- 
essaiy,  party  to  the  foreclosure,  his  interests 
being  paramount  to  those  of  the  mortgagor, 
and  not  to  be  affected  thereby.  The  junior 
mortgagee  is  bound  to  take  notice  of  prior 
liens  properly  recorded  and  of  rights  there- 
under: Standish  v,  Dow,  21-868. 

842.  Homestead  rights:  The  rights  of  the 
wife  in  the  homestead  cannot  be  cut  off  by  a 
sale  under  foreclosure  to  which  she  is  uot 
made  a  party,  even  though  her  marriage  to 
the  owner  of  the  property  is  subsequent  to 
the  mortgage.  While  the  mortgagee  has  a 
lien  paramount  to  the  rights  of  the  wife  ac- 
quired by  the  subsequent  marriage,  and  may 
have  the  property  subjected  by  the  proper 
proceedings  to  the  pa3-ment  of  this  debt,  he 
has  not  the  right  to  absolute  possession  as 
against  the  wife  without  making  her  a  party 
to  the  proceeding:  Chase  v.  Abbott,  20-154. 

848.  The  holder  of  a  sherilTs  certificate 
of  purchase  at  execution  sale,  subject  to  be 
defeated  by  redemption,  has  such  an  interest 
in  the  property  that  he  may  be  made  a  party 
defendant  in  an  action  to  foreclose  a  mort- 
gage against  the  property :  Brobst  v,  Thomp- 
son, 4G.  Gr.,  186. 

844.  Assignee  in  bankruptcy:  Where, 
after  an  assignment  in  bankruptcy,  the 
holder  of  a  mortgage  upon,  real  property  of 
the  bankrupt  foreclosed  the  same  by  action 
to  which  the  assignee  was  not  made  a  party 
and  bought  in  the  property  at  the  sale,  and 
afterwards,  by  purchase,  obtained  an  assign- 
ment from  the  assignee,  held,  that  the  pro- 
ceedings amounted  to  a  subjection  of  the 
property  to  the  mortgage  and  it  must  be  pre- 
sumed that  it  was  thus  fairly  applied  to  the 
payment  of  the  indebtedness:  Brown  v.  CKb- 
bons,  37-654. 

845.  Actual  oecupant:  Under  a  statute 
providing  that  the  mortgagee  might  file  his 
petition  for  foreclosure  against  the  mortgagor 
and  the  actual  occupant  of  the  property,  etc., 
held,  that  the  actual  occupant  was  not  a  nec- 
essary, although  he  was  a  proper,  party  to 
the  proceeding :  Suiter  v.  Turner,  10-617. 

846.  Administrator:  In  an  action  to  fore- 
close the  mortgagor's  administrator  has  a 
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zigbtto  appear  and  set  up  the  defense  of 
Qsnry,  although  the  property  has  been  sold 
noder  a  sabeequent  deed  of  trust.  Especially 
in  this  so  when  the  grantee  did  not  assume 
the  payment  of  the  prior  mortgage:  Huston 
r.  Sfrtiigtom,  21-36. 

847.  The  administrator  of  the  estate  of  a 
deceased  mor^agor  is  a  proper  party  de- 
fendant in  an  action  to  foreclose :  Hodgdon 
r.  B&Aman,  66-645. 

348.  Pareliaser  pending  foreclosure:  A 
railway  oompany  which,  pending  a  proceed- 
ing to  foreclose  a  mortgage,  acquires  a  right 
of  way  from  defendant  in  such  proceeding  is 
bound  by  the  decree  rendered  therein,  al- 
though not  made  a  party  s  Jticksan  v.  Center- 
rflfe,  M.  A  A.  R,  Co.,  64-292. 

349.  Subsequent  proeeedlngs  as  to  lien- 
holder  not  made  a  party :  Where  a  junior 
lienholder  ]ias  not  been  made  party  to  a 
foreclosare,  a  subsequent  action  of  foreclos- 
ure may  be  brought  against  him,  in  which  he 
may  set  up  his  rights  and  have  them  en- 
forced as  fully  as  if  he  had  been  a  party  to  the 
original  proceeding,  and  the  effect  of  a  decree 
in  such  subsequent  proceeding  will  bo  the 
same  as  if  a  decree  had  been  rendered 
i^ainst  him  in  the  original  action :  Shaw  v. 
Hei9ty,  4S-46S. 

Z50.  Where,  after  foreclosure  and  sale,  a 
subsequent  incumbrancer  was  made  a  party 
to  the  proceeding  by  service  of  notice,  no 
reference  being  made  therein  to  the  fact  of 
sale,  and  no  rights  by  virtue  of  the  sale  being 
claimed,  Ae/d,  that  a  decree  by  default  upon 
such  service  did  not  cut  off  his  right  to  inquire 
into  the  regularity  of  the  sale:  White  v. 
Watts,  18-74. 

3ol.  Consolidation:  Where  different  ac- 
ticms  of  foreclosure,  to  one  of  which  defendant 
was  a  party,  were  consolidated  without  the 
notice  of  consolidation  required  by  statute 
being  given,  held,  that  defendant  was  bound 
bv  the  decree  so  far  as  it  might  have  been 
rendered  in  one  of  the  actions  to  which  he 
was  a  party :  WiUard  v.  Calhoun,  70-650. 

c.  Adverse  claims  interposed. 

That  defenses  not  interposed  cannot  be  re- 
lied on,  see  Jitdomknts,  U,  c. 

3^2,  F»iiy  estopped  by  decree:  Where  a 
psrty  tothe  forecloeure  of  a  mortgage  fails  to 
set  up  any  defense  he  may  have  to  such 


mortgage,  and  does  nOt  prevent  the  sale  of 
the  land  upon  the  decree  of  foreclosure,  he  is 
estopped  to  contest  the  title  based  on  the 
foreclosure:  Thompson  v.  Thompson,  4l2-21S. 

853.  Homestead  right:  The  defense  that 
property  covered  by  a  mortgage  is  the  home- 
stead of  defendant  must  be  set  up  in  the  fore- 
closure proceeding,  and  if  not  thus  interposed 
cannot  be  made  a  ground  for  resisting  the 
title  of  the  purchaser  under  the  foreclosure : 
Haynes  v.  Meek,  14-320. 

354.  Where  the  wife  is  made  a  party  to 
the  foreclosure  of  a  mortgage  executed  by 
the  husband  alone,  and  the  fact  that  the 
premises  constitute  the  homestead  does  not 
appear  in  the  mortgage  nor  upon  the  face  of 
the  petition,  and  such  fact  is  not  set  up  by 
the  wife,  the  foreclosure  is  conclusive  upon 
her  as  to  any  claim  of  homestead  in  the 
premises :  Oleson  v.  Bvllard,  40-9. 

3oo.  Mechanic's  lien:  Where  a  person 
claiming  a  mechanic's  lien  is  made  a  party  to 
the  foreclosure  of  the  mortgage,  and  in  such 
action  the  lien  of  the  mortgage  is  declaimed 
superior,  the  holder  of  the  lien  cannot  there- 
after claim  such  lien  as  against  a  pmx^haser 
at  the  foreclosure  sale :  Grosbeck  v.  Ferguson, 
43-532. 

356.  Junior  claims:  Where  a  party  is 
made  defendant  to  the  foreclosure,  who,  it  is 
alleged,  has  some  claim  upon  or  interest  in 
the  property  junior  to  the  plaintiff's  lien,  it  is 
incumbent  upon  such  defendant,  if  he  claims 
a  lien  superior  to  that  of  plaintiff,  to  allege 
and  show  the  existence  of  such  lien :  Wolf- 
ingerv.  Betz,  66-504;  Vaughn  v.  Eckler,  69- 
332. 

357.  Dower  right:  Where  a  wife  does  not 
join  in  a  mortgage,  and  the  husband  dies  be- 
fore foreclosure,  the  widow  being  made  a 
party  to  the  foreclosure  proceeding  is  not 
under  obligation  to  set  up  as  a  defense  her 
dower  right  in  the  property,  and  a  foreclosure 
sale,  in  the  absence  of  such  defense  on  her 
part,  will  not  divest  her  dower  interest,  the 
facts  alleged  in  the  petition  not  being  such  as 
to  show  the  existence  of  such  interest: 
Moomey  v,  Maas,  22-380, 

858.  But  held,  that  if  the  wife  had  joined 
in  the  mortgage,  and  her  nght  of  dower  had 
been  put  in  issue  or  questioned  by  the  allega- 
tions in  the  i)etition,  it  would  doubtless  have 
been  incumbent  upon  her  to  appear  and  de- 
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fend  or  she  would  have  been  bound  by  the 
decree:  Ibid. 

8d9.  Under  the  facts  of  a  particular  case, 
held,  that  failure  of  the  party  to  set  up  rights 
in  the  premises  in  a  forecloeure  proceeding 
did  not  bar  such  rights,  for  the  reason  that 
the  foreclosure  was  not  inconsistent  tliere- 
with :  Main  v.  Willett,  57-705. 

860.  In  the  absence  of  a  showing  of  fraud, 
a  settlement  by  the  mortgagor  and  the  mort- 
gagee as  to  the  amount  due  and  a  decree 
thereon  are  conclusive  as  to  third  parties: 
Clarke  v.  Bancroft,  13-320. 

361.  A  party  having  no  interest-  in  the 
mortgaged  premises  cannot  assail  the  mort- 
gage, nor  can  he  be  prejudiced  by  the  decree 
barring  any  supposed  equities :  Carleton  i\ 
Buington,  18-483. 


d.  Appointment  of  receiver. 

362.  In  this  state  a  mortgagor  pending 
proceedings  to  foreclose  the  mortgage  should 
not  be  disturbed  in  his  possession  of  the 
mortgaged  premises  by  the  appointment  of 
:i  receiver,  except  in  cases  of  fraud  clearly 
proved,  or  where  it  plainly  appears  that  the 
court  should  take  charge  of  the  estate  to  pro- 
tect the  rights  of  a  party  having  a  clear, 
strong  claim  against  it :  Callanan  v,  Shaw, 
19-183. 

368.  Whether  a  receiver  can  be  appointed 
to  collect  the  rents  and  profits  of  mortgaged 
property  pending  a  foreclosure,  where  they 
.'ire  not  expressly  included  in  the  mortgage, 
quaere.  At  least  this  will  not  be  done  where 
the  rents  and  profits  are  l)eing  applied  to  the 
extinguishment  of  the  mortgage  indebted- 
ness: Mytonv.  Davenport,  51-583;  Fitzgerald 
V.  Daniels,  52-744. 

864.  Under  circumstances  of  a  particular 
case,  held,  that  no  facts  appeared  justifying 
the  appointment  of  a  receiver  to  collect  rents 
and  profits  pending  foreclosure,  and  during 
the  period  of  redemption,  and  that  the  ap- 
pointment of  such  receiver  was  erroneous: 
Bamett  v.  Nelson,  54-41. 

365.  The  fact  that  moi  tgagor  has  fraudu- 
lently disposed  of  property  on  which  the 
mortgagee  had  no  lien  will  not  entitle  the 
mortgagee  to  a  receiver.  He  can  have  a  re- 
ceiver only  as  to  property  on  which  he  has  a 
lien  and  then  only  when  there  is  danger  of  its 


being  lost  or  materially  injured  or  impaired : 
Wliite  V.  Origgs,  54-650. 

e.  Decree. 

366.  Costs  inelndcd:  A  decree  of  fore> 
closure  may  include  costs  incurred  up  to  the 
time  of  decree,  but  cannot  be  made  to  in- 
clude items  not  embraced  in  the  mortgage 
itself:  Bates  v,  Ruddick,  2-428. 

367.  Attorney's  fees:  A  mortgagee  is  not 
entitled  on  foreclosure  to  attorney's  fees  as 
against  the  mortgagor,  unless  expressly  stip- 
ulated for  in  the  mortgage:  Bondurant  v. 
Taylor,  3  G.  Gr.,  561. 

36^.  A  stipulation  in  the  mortgage  and 
the  note  secured  thereby  for  attorney's  fees 
is  valid  and  does  not  constitute  usury: 
Weatherby  v.  Smith,  30-131 ;  Coe  v.  Lindley, 
32-437. 

869.  Where  there  is  such  stipulation  in  the 
mortgage,  and  no  stipulation  for  attorney's 
fees  is  contained  in  the  notes  secured.,  such 
fees  can  be  taxed  only  as  against  the  parties 
to  the  mortgage:  Floyd  County  r.  Morrison, 
40-188. 

870.  One  who  purchases  property  subject 
to  a  mortgage  and  agrees  to  **  take  up  the 
mortgage  and  pay  for  it  all "  is  liable  for 
attorney's  fees  under  a  provision  in  the  mort- 
gage: Johnson  v.  Harder,  45-677. 

371.  Where  a  mortgage  provided  that  a 
certain  sum  as  attorney's  fees  should  be  taxed 
by  the  court  and  included  in  the  costs,  held, 
that  the  attorney's  fee  could  not  be  recovered 
unless  the  action  of  foreclosure  proceeded  to 
final  decree :  Schmidt  v.  Potter,  35-426. 

372.  Where  the  mortgage  provided  for 
reasonable  attorney's  fees,  not  less  than  fifty 
dollars,  and  there  was  no  evidence  or  admis- 
sion as  to  what  amount  a  reasonable  attor- 
ney's fee  in  the  case  was,  held,  that  it  was 
eri'or  to  allow  more  than  the  mininum 
amount,  although  a  claim  for  a  larger  amount 
was  made  in  the  petition:  Hatciey  v.  Howell, 
60-79. 

878.  Where  the  mortgage  provided  for  a 
reasonable  attorney's  fee,  but  it  did  not  ap- 
pear that  any  evidence  as  to  the  reasonable 
amount  of  the  fee  was  introduced,  held,  that 
I  the  plaintiff  on  foreclosure  could  not  recover 
any  greater  fee  than  that  specifically  pro- 
vided for  in  the  notes :  Sawyer  v.  Perry,  62- 
238. 
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Si4.  Penalty  for  nsarioas  interest:  A 
judgment  for  the  state  by  way  of  forfeiture 
lor  usurious  interest  reserved  in  the  mort- 
j;age  is  not  covered  by  the  mortgage  lien,  and 
becomes  a  lien  on  the  premises  only  from  the 
lime  of  rendition:  Ijewia  v,  Barmby,  14-88. 

37o.  Amount  of  decree:  Where  the  court 
below  in  a  decree  of  foreclosure  directed  an  ac- 
croonting  on  the  notes  secured  thereby,  etc. , 
and  that  execution  issue  for  the  amount  thus 
appearing  due,  held,  that  the  court  should 
have  determined  the  precise  amount  of  credits 
and  rendered  judgment  accordingly :  Wilson 
Sewing  Machine  Co.  v,  Rutledge,  60-89. 

Zl^  Where  the  facts  were  such  that  the 
assignee  of  the  mortgage  became  entitled  to 
the  balance  doe  thereon  after  satisfaction  of 
a  prior  assignee  who  held  the  same  as  col- 
lateral security,  held,  that  it  was  proper  to 
render  a  decree  in  favor  of  the  second  as- 
signee for  such  balance  without  specifying 
the  amount  to  which  he  was  entitled :  Pike 
r.  GleaaoHy  60-150. 

877.  Lien:  Where,  in  a  foreclosure  pro- 
ceeding, it  was  stipulated  that  judgment 
should  be  entered  and  stayed  without  liabil- 
ity on  the  part  of  the  surety  on  the  stay  bond, 
beUL,  that  it  was  the  evident  intent  of  the 
parties  that  the  plaintiff  should  hold  and  not 
waive  Ids  mortgage  lien  and  that  he  was  en- 
titled to  a  decree  of  foreclosure:  Rice  v. 
Covey,  54-112. 

ZIS,  Under  the  provisions  of  Revision, 
1 3$^  that  in  an  action  upon  a  note  secured 
by  mortgage  the  lien  of  the  judgment  would 
as  to  the  mortgaged  property  relate  back  to 
the  date  of  recording  the  mortgage,  held, 
that  the  judgment  would  not  have  such 
effect  unless  so  ordered  by  the  court  in  the 
judgment,  and  the  property  to  which  it  was 
to  attach  was  there  described:  Redfidd  v. 
Hart,  li^-355. 

f.  Personal  liability. 

879*  A  mortg'flgee  who  has  transferred  the 
mortgage  without  becoming  liable  on  the 
note  secured  thereby  cannot  be  compelled  to 
pay  any  unsatisfied  balance  after  the  enforce- 
mait  of  the  mortgage  against  the  property : 
IFoodv.  Sands,  4  G.  Gr.,  214. 
380.  Personal  Jndgmeut:  If  the  mortgage 
^palates  tha£   no  general  execution  is  to 


be  issued  thereunder,  a  personal  judgment 
should  not  be  rendered :  Kennion  v,  Kelsey, 
10-443. 

881.  In  an  action  to  foreclose  a  mortgage 
given  by  one  person  as  security  for  a  note  ex- 
ecuted by  another,  but  not  signed  by  the 
mortgagor,  personal  judgment  should  not  be 
rendered  against  such  mortgagor :  Anderson 
i\  Reed,  11-177. 

882.  Where  one  of  the  defendants  in  an 
action  to  foreclose  a  mortgage  was  not  a 
party  to  the  mortgage  and  never  undertook  to 
pay  the  same,  and  the  petition  did  not  charge 
a  personal  liability  for  the  debt  secured,  held, 
that  it  was  erroneous  to  render  a  personal 
judgment  against  him :  Carleton  v,  Byington, 
24-172. 

883.  Before  a  pei-sonal  judgment  in  an 
action  of  foreclosure  can  be  rendered  against 
the  mortgagor,  it  must  appear  that  the  rela- 
tion of  debtor  and  creditor  exists  between 
the  mortgagor  and  mortgagee,  and  there 
must  be  an  obligation  to  pay  independently 
of  and  in  addition  to  the  property :  Weil  t\ 
Churchman,  52-253. 

884.  Where  a  mortgage  acknowledged  the 
receipt  of  a  sum  of  money  and  provided  that 
if  the  mortgagor,  his  heira,  etc.,  paid  or 
caused  to  be  paid  to  the  mortgagee  certain 
sums  of  money,  etc.,  then  the  instrument 
was  to  be  void,  otherwise  to  remain  in  full 
force,  but  there  was  no  other  evidence  of  in- 
debtedness, held,  that  the  instrument  simply 
pledged  the  property  for  the  payment  of  the 
debt  and  that  a  personal  judgment  could  not 
be  rendered  thereon :  Ibid, 

88o.  A  wife  who  gives  a  mortgage  upon 
her  property  to  secure  a  note  of  her  husband 
is  only  liable  to  the  extent  of  the  value  of  the 
mortgaged  premises,  and  it  is  error  to  render 
a  general  judgment  against  her  in  an  action 
on  the  note :  Reed  v.  King,  23-500. 

888.  Where  the  wife  joins  in  tlie  mortgage, 
but  not  in  the  note  secured  thereby,  and 
there  is  no  provision  in  rhe  mortgage  ex- 
pressly stipulating  for  personal  liability,  she 
does  not  become  personally  liable  for  the 
debt :  Knox  v,  Moser,  69-341. 

887.  It  is  not  essential  to  the  proceeding 
that  personal  judgment  be  rendered  for  the 
amount  of  the  debt,  and  an  action  of  fore- 
closure may  be  maintained  against  the 
owners  of  the  property,  subject  to  the  mort- 
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gage,  although  they  are  not  personally  liable 
for  the  indebtedness :  Johnson  v,  Foster,  68- 
140. 

888.  Where  property  was  conveyed  sub- 
ject to  two  existing  mortgages  and  was  then 
again  mortgaged  by  the  grantee,  held,  that 
a  purchaser  of  the  property  at  foreclosure 
sale  under  the  last  mortgage  would  take  the 
property  subject  to  such  prior  mortgages  of 
which  he  had  notice,  and  could  not  after- 
wards, upon  an  assignment  of  the  second  of 
such  mortgages,  enforce  the  same  personally 
against  the  mortgagor  without  having  in 
any  way  subjected  the  property  to  the  satis- 
faction of  such  mortgage :  Crowley  v.  Hara- 
der,  69-88. 

889.  Notice  of  an  action  to  foreclose  a 
mortgage  having  been  properly  given,  the 
court  will  render  a  personal  judgment  for 
the  amount  due  although  the  notice  does  not 
claim  any  specific  sum  of  money :  York  v, 
Boardmaiif  40-57. 

890.  If  judgment  in  an  action  to  foreclose 
a  mortgage  is  entered  against  defendant  per- 
sonally when  no  personal  judgment  is  prayed, 
such  judgment,  though  erroneous,  is  not  void, 
and  the  entry  thereof  cannot  be  set  aside  in 
a  collateral  proceeding :  Ibid, 

891.  Creneral  execntion:  The  statutory 
provision  (Code,  g  8822)  that,  if  the  mort- 
gaged property  does  not  sell  for  sufficient  to 
satisfy  the  special  execution,  a  genei'al  execu- 
tion may  be  issued  against  the  mortgagor, 
unless  the  parties  have  stipulated  otherwise, 
does  not  apply  to  a  case  where  the  mortgage 
is  given  to  secure  the  debt  of  another  party, 
and  the  mortgagor  does  not  sign  the  note,  or 
become  otherwise  liable  for  the  payment  of 
the  debt.  (Overruling  Deland  v.  Mershon, 
7-70) :  Chittenden  r.  Go&aage^  18-157 ;  Ander- 
son V,  iJeed,  11-177 ;  Weil  v.  Churchman,  52- 
253.  But  see  Newbury  v,  Rutter,  38-179, 
which  refers  to  Deland  v,  Mershon,  7-70,  with 
approval. 

g.  Execution^  sale. 

892.  Speeial  execution:  The  court  can- 
not, on  rendering  decree  of  foreclosure,  or- 
der that  special  execution  thereon  be  stayed 
for  a  specified  time :  Carroll  t?*  Reddington, 
7-386. 

893.  Although  the  general  rule  is  that  the 
land  is  to  be  subjected  to  the  payment  of 


several  notes  covered  by  one  mortgage  in  the 
order  of  their  maturity,  yet  the  court  may 
by  decree  direct  otherwise,  and  if  the  last  note 
is  to  be  paid  first,  it  would  be  error  to  issue  a 
general  execution  on  the  judgment  for  such 
note  without  having  first  du^cted  the  sale  of 
the  land  and  application  of  the  proceeds  to 
its  satisfaction :  Ayers  v.  Rivers,  64r^64d. 

894.  Sale  of  portion  of  premises:  A  de- 
cree of  foreclosure  should  only  order  the  sale 
of  so  much  of  the  mortgaged  premises  as  is 
necessary  to  satisfy  the  amount  due.  To 
order  the  sale  of  the  whole  property,  abso- 
lutely, and  direct  that  the  amount  remaining 
after  paying  the  judgment  be  brought  into 
court  to  answer  its  order,  is  erroneous:  Ma- 
lony  V,  Fortune,  14r417. 

895.  Sale  en  masse:  If  the  premises  con 
sist  of  distinct  parcels  which  are  sold  in  a 
lump,  the  sale  should  be  set  aside  in  a  pro- 
ceeding brought  for  that  purpose:  Lay  v. 
Gibbons,  14-377. 

836.  Where  the  mortgaged  property  is 
susceptible  of  division,  only  such  portion 
should  be  sold  as  may  be  necessary  to  satisfy 
the  debt,  and  a  refusal  to  sell  in  such  parcels 
as  are  sufficient  for  that  purpose  will  invali- 
date the  sale:  Orapengetlier  «.  F^ervary,  9- 
163. 

897.  Rights  of  purchaser:  Where  the 
mortgagee  purchases  at  a  sale  under  the 
mortgage,  he  buys  with  full  notice  of  all  de- 
fects: Boydv,  Ellis,  11-97, 

898.  While  a  purchaiser  takes  subject  to 
the  equitable  rights  of  the  party  in  posses- 
sion, yet  where  the  property  has  been  con- 
veyed by  him  by  a  fraudulent  conveyance, 
he  has  no  remaining  interest  which  can  be 
set  up  or  conveyed  as  against  such  purchaser : 
Wright  v.  Howell,  36-288. 

899.  Dower  right:  A  foreclosure  of  the 
mortgage  in  which  the  wife  has  joined  and 
a  sale  of  the  property  thereunder  will  defeat 
her  dower  interest  in  such  property :  Moomey 
V.  Maas,  22-380 ;  Mead  v.  Mead,  39-28. 

400.  Equity  will  recognize  and  enforce  a 
sale  and  conveyance  of  the  dower  interest 
before  the  dower  has  been  assigned  or  ad- 
measured ;  and  so  where  one  purchases  under 
a  foreclosure  of  a  mortgage  given  by  hus- 
band and  wife  of  the  wife*s  property,  which 
foreclosure  occurred  after  the  death  of  the 
wife  and  before  the  husband's  interest  had 
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bem  admeasored,  held^  that  such  piirchaser 
beeame  an  aasigiiee  or  owner  of  the  husband's 
interest,  and  acquired  all  the  rights  which 
the  husband  had  before  possessed  as  suryivor 
iothe  prenusea:  Huston  v,  Seeley,  27-183. 

401.  Bemaiiider:  Where  it  appeared  that 
the  interest  of  the  mortgagor  was  that  of  a 
remainder  over  after  a  life  estate  in  the 
property,  held,  that  the  foreclosure  and  sale 
afaoold  be  made  applicable  to  such  remainder, 
and  a  pordiaser  should  hold  the  same  upon 
Hie  same  conditions  as  the  mortgagor:  loioa 
Loan  A  Trust  Co.  v.  King,  58-598. 

40S.  Pnrehase  bjr  trustee :  In  the  absence 
of  any  express  provision  in  the  trust  deed 
tnd  against  an  objection  of  a  bondholder 
who  as  intervener  had  become  party  to  the 
floit,  heUL,  that  it  was  erroneous  for  the  court, 
on  the  foreclosure  of  a  trust  deed  made  to 
Kcore  bonds  issued  by  a  corporation ,  to  direct 
that  the  trustee  should  bid  in  the  property 
for  the  benefit  of  all  the  bondholders  at  its 
fair  market  price :  Sanxey  v.  Iowa  City  Olasa 
Co.,  (B-707. 

40S.  So  hM  where  bonds  owned  by  one 
bondholder  had  been  guarantied  by  other 
bondholders,  so  that  the  bidding  in  of  the 
property  for  the  entire  amount  of  the  bonded 
indd:itednes8  would  satisfy  the  judgment  in 
favor  of  the  bondholders  and  release  the 
guarantor  of  such  bonds:  Ibid, 

404.  Inadequacy  of  price:  Gross  inade- 
quacy of  price  of  itself  is  a  strong  badge  of 
fraud,  and  though  not  conclusive  in  itself,  yet 
when  coupled  with  other  circumstances  tend- 
ing to  prove  fraud,  it  becomes  controlling  and 
conclusive  evidence:  Boydv,  Ellis,  11-97. 

405.  Pnrebase  pendente  lite:  A  purchaser 
from  the  mortgagor  pending  a  proceeding  to 
foreclose  may,  by  appearing  in  the  action, 
have  the  judgment  direct  that  a  portion  of 
the  property  not  affected  by  his  piux^hase 
shall  be  first  sold  for  the  satisfaction  of  the 
mortgage,  and  if  he  does  not  do  this,  and  the 
decree  provides  for  the  sale  of  the  premises 
without  regard  to  his  interest,  he  cannot 
afterwards  question  the  sale:  Jackson  v, 
Centerville,  M,  dt  A.  R.  Co,,  64-292. 

406b  Fossessjon:  A  purchaser  at  a  fore- 
doBore  sale  is  not  entitled  to  possession  until 
tfae expiation  of  the  year  for  redemption: 
Barrett  v,  Blaekmar^  47-565 ;  Myton  v.  Dav- 
enport, 51-593. 


407.  Rents  and  profits:  Defendant  has 
the  right  of  possession  during  the  year  for 
redemption  after  the  foreclosure  sale.  Plaint- 
iff, whose  claim  is  satisfied  by  the  sale,  has 
no  right  to  the  rents.  Neither  has  the  pur- 
chaser at  the  foreclosure  sale :  Hill  v,  Hewett, 
86-568. 

408.  Cr«p6:  The  mortgagor  has  the  right 
to  possession  until  the  expiration  of  the  year 
of  redemption,  and  during  that  time  has  the 
right  to  crops  growing  on  the  premises: 
White  V,  Griggs,  54-650. 

409.  Crops  matured  but  not  yet  harvested, 
standing  on  the  premises  at  the  time  of  the 
foreclosure  sale  and  belonging  to  a  tenant 
who  has  been  in  possession  under  lease  from 
the  mortgagor,  do  not  pass  by  the  sale,  but 
are  personal  property:  Hecht  v.  Dettman,  56- 
679. 

410.  Order  of  application  of  proceeds: 
Where  the  mortgage  secures  two  or  more 
notes  maturing  at  different  times,  the  pro- 
ceeds of  the  foreclosure  should  be  applied  to 
the  payment  of  the  notes  in  the  order  in 
which  they  fall  due,  whether  they  are  as- 
signed or  not  and  without  reference  to  the 
time  or  order  of  assignment.  The  instal- 
ments in  such  case  are  regarded  as  so  many 
successive  mortgages  having  priority  accord- 
ingly: Isett  V.  Lucas,  17-503. 

411.  In  such  case,  the  holder  of  a  portion 
of  the  notes  who  has  proceeded  to  foreclose 
the  mortgage  without  making  the  holder 
another  note,  earlier  becoming  due,  a  party, 
does  not  cut  off  the  lien  of  the  holder  of  the 
previous  note,  who  may  proceed  to  foreclose 
the  mortgage  as  to  the  same  property,  with- 
out alleging  or  proving  any  fraud  in  the  pre- 
vious action:  Songster  v.  Love,  11-580. 

412.  Disposition  of  surplus:  Where  a 
surplus  was  realized  by  the  sheriff  from  the 
sale  of  a  homestead  under  special  execution, 
and  the  defendant  permitted  the  sheriff,  with- 
out objection,  to  apply  such  surplus  upon 
other  executions,  and  turn  the  same  over  to 
such  execution  creditors,  held,  that  the  debtor 
was  estopped  from  seeking  to  recover  such 
surplus  from  the  sheriff :  Brumbaugh  v,  Zol- 
linger, 59-884. 

41 3.  Where  the  sheriff  is  not  directed  as 
to  the  disposition  of  the  surplus,  and  in  good' 
faith,  without  knowledge  of  subsequent  liens, 
applies  such  surplus  upon  other  executions 
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in  his  hands  against  the  mortgagor,  he  is  not 
liable  to  the  holders  of  such  subsequent  liens: 
Polk  County  v.  Sypher,  17-858. 

414.  Contests  as  to  the  surplus  may  be  de- 
termined upon  motion :  Ibid. 

416.  The  overplus  may  be  garnished  in  the 
hands  of  the  sheriff  by  a  creditor  of  the  mort- 
gagor :  Hoffman  v,  Wetherell,  41^89. 

410.  Or  such  surplus  may  be  applied  to 
another  execution  against  defendant  in  the 
hands  of  the  sheriff:  Payne  v,  BUlingham, 
10-360. 

417.  Sale  for  instalment:  The  sale  of 
mortgaged  property  under  foreclosure  for  an 
instalment  of  the  debt  dischai'ges  the  prop- 
erty in  the  hands  of  the  purchaser  or  the 
debtor  or  his  vendees,  after  I'edemption  from 
the  lien  of  the  mortgage,  from  any  claim  un- 
der the  other  instalments:  Escher  v.  Sim- 
mona,  54-269. 

418.  A  sale  in  pursuance  of  foreclosure 
passes  to  the  purchaser  all  the  title  and  in- 
terest of  the  mortgagor  and  mortgagee  in  and 
to  the  property  sold,  and  the  purchaser  takes 
free  from  the  lien  of  the  unx)aid  instalments : 
Poweshiek  County  v,  Dennison,  86-244. 

419.  Where  some  of  the  notes  secured  by 
a  mortgage  are  transferred,  foreclosure  and 
sale  of  the  premises  in  an  action  by  the  as- 
signee will  exhaust  the  lien  of  the  mortgagee 
as  to  notes  still  held  by  the  mortgagee  upon 
the  land  so  sold :  Harms  v.  Palmer y  61-483. 

As  to  the  effect  of  redemption  in  the  case  of 
sale  for  one  instalment,  see  infra,  %%  446-449. 

420.  Covenants:  Where  a  mortgagee  fore- 
closed a  mortgage  and  bought  in  the  property 
at  the  sale  for  the  full  amount  of  the  judg- 
ment, held,  that  he  could  not  recover  upon  the 
covenants  of  warranty  in  the  mortgage  for  the 
amount  afterward  paid  to  discharge  prior 
liens  thereon :  Todd  v.  Johnson,  51-192. 

421.  Where  the  mortgagee  of  property 
bought  the  same  in  at  foreclosure  sale  in  full 
satisfaction  of  the  mortgage,  held,  that  he 
had  no  right  of  action  under  the  covenants 
of  the  mortgage  requiring  the  mortgagor  to 
keep  the  premises  in  good  repair,  or  for  waste 
committed  by  the  mortgagor  while  in  posses- 
sion before  the  sale:  Corbin  v.  Reed,  43-459. 

•h.  ForedoBure  iy  sale  without  action, 

422.  Prior  to  the  statutory  provision  (Code, 
§  3319)  that  no  deed  of  trust  or  mortgage  of 


real  estate,  with  or  without  power  of  sale, 
shall  be  foreclosed  except  by  action  in  court 
by  equitable  proceedings,  it  was  held  that  a 
party  might  legally  insert  in  a  mortgage  a 
provision  conferring  power  of  sale  upon  the 
mortgagee,  and  that  upon  breach  of  the  con- 
dition of  the  mortgage  the  person  thus  desig- 
nated might  fairly  and  judiciously  dispose  of 
the  property  and  pay  the  debt  with  the 
proceeds:  Leffler  v,  Armstrong,  4-482;  Fan- 
ning V.  Kerr,  7-450;  Crocker  v.  Robertson,  8- 
404;  Boyd  v.  Ellis,  11-97. 

428.  Under  previous  statutory  provisions 
authorizing  foreclosure  of  a  mortgage  by 
sale  without  proceedings  in  court,  held,  that 
such  power  being  to  some  extent  extraordi- 
nary, not  to  say  sevei*e,  could  not  be  exer- 
cised except  in  the  particular  method  pre- 
scribed by  law,  and  that  the  provision  that 
notice  of  such  sale  should  be  posted  at  the 
place  of  the  sitting  of  the  last  district  court 
not  being  complied  with,  the  sale  was  illegal 
although  there  had  never  been  any  session 
of  the  district  court  in  that  county,  a  posting 
at  the  ofiSce  of  the  clerk  of  the  district  court 
not  being  suf&cient:  Button  v.  Cotton,  10- 
408. 

424.  Where  land  has  been  sold  under  fore- 
closure of  a  mortgage  with  power  of  sale, 
and  it  is  sought  to  show  that  there  has  been 
no  breach  of  the  conditions  and  hence  no 
power  of  sale,  it  will  not,  in  the  absence  of 
averment,  be  presumed  in  favor  of  plaintiff 
and  against  the  power  exercised  in  selling, 
that  the  Qontingency  upon  which  the  right  of 
sale  was  to  arise  had  not  occurred.  Such 
lack  of  power  must  be  averred  and  proven : 
Pope  r.  Durant,  26-238. 

Further  as  to  sales  in  execution  of  powers, 
see  Trusts. 

425.  A  sale  under  statutory  provisions  for 
foreclosure  by  notice  and  sale  without  judi- 
cial proceedings  is  sufScient  to  constitute  a 
judicial  sale  barring  dower:  Sturdevantv, 
Norris,  80-65, 

VII.  Redemption. 

a.  Before  action  hrought, 

426.  General  right:  An  equity  of  redemp- 
tion attaches  necessarily  and  conclusively  to 
every  grant  made  as  a  security :  Trucks  v. 
Lindsey,  18-504. 
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427.  Htalutory  proTlsion:  Under  the 
Etatatcny  pfroTiaion  (Code,  §  3323)  entitling  a 
junior  lienholder  to  an  assignment  of  all  the 
interest  of  a  holder  of  the  mortgage,  upon 
paTBient  of  the  amount  secured  with  inter- 
em,  and  coats,  together  with  the  amount  of  any 
other  liens  of  the  same  holder  which  are  para- 
mount to  his,  a  tender  made  by  a  junior  to  a 
apnior  mortgagee  before  sale,  for  the  principal, 
interest  and  costs  then  accrued,  is  sufncient, 
though  not  accepted  until  after  sale :  Mar- 
tkaa  V.  Ruddidc,  28-487. 

438.  The  manifest  object  of  this  statutory 
provision  is  to  secure  to  the  junior  lienholder 
the  right  to  protect  his  lien  by  buying  in  the 
paramount  incumbrance.  If  the  junior  lien 
attaches  to  but  a  portion  of  the  property 
covered  by  the  senior  mortgage,  and  all  parts 
of  it  are  subject  to  be  sold  alike  for  the  sat- 
isfaction of  the  debt  secured  by  that  mort- 
gage, the  junior  lienholder  is  undoubtedly 
entitled,  upon  payment  of  the  debt,  to  have 
an  assignment  of  the  interest  of  the  holder 
of  the  mortgage,  and  may  first  apply  the  })or- 
tion  of  the  property  covered  by  the  senior 
mortgage  alone,  to  the  satisfaction  of  the 
debt  secured  by  that  mortgage,  and  after- 
wards may  appropriate  the  propei-ty  covered 
by  the  junior  lien,  or  such  portion  of  it  as  re- 
mains after  satisfaction  of  the  debt  secured 
by  the  senior  mortgage,  to  the  payment  of  his 
claim :  Grant  r.  Parsons,  67-31. 

439.  But  where  the  senior  mortgage  is  a  lien 
upon  premises  a  portion  of  which  constitutes 
the  homestead,  while  the  junior  mortgage 
coveni  only  such  portion  of  the  same  prem- 
ises as  are  not  embraced  in  the  homestead, 
the  junior  mortgagee  is  not  entitled,  upon 
payment  of  the  senior  incumbrance,  to  an 
assignment  thereof  so  far  as  it  affects  the 
homestead,  for  the  reason  that  the  homestead 
is  only  liable  for  the  satisfaction  of  so  much 
of  the  senior  mortgage  as  shall  remain 
onsatisfied  after  the  other  portion  of  the 
property  is  exhausted.  But  the  junior  lien- 
holder may,  if  he  so  elects,  have  an  assign- 
ment of  the  interest  of  the  senior  mortgagee 
in  the  property  other  than  the  homestead, 
aod  enforce  that  mortgage  accordingly: 
IlncL 

iSO,  The  statutory  provision  (Code,  §  3109) 
giring  to  a  junior  judgment  creditor  the 
light  to  redeem  from  a  senior  creditor  after 


the  issuance  of  execution  does  not  take 
away  nor  impair  the  right  of  a  junior  cred- 
itor to  redeem  from  a  senior  mortgage  pre- 
vious to  the  foreclosure  thereof :  Hammond 
V,  Leavitt,  59-407. 

481.  A  purchaser  of  property  at  a  sale 
under  a  judgment  may  redeem  from  a  prior 
mortgage  by  paying  or  tendering  to  the 
mortgagee  the  full  amount  due  thereon: 
Ihid. 

4$3.  Redemption  from  Jnnior  lien: 
Where  a  junior  mortgagee  is  not  made  party 
to  the  foreclosure  of  a  senior  mortgage,  the 
senior  mortgagee  buying  in  .the  property  at 
the  sale  may  redeem  from  the  claim  of  the 
junior  mortgagee.  In  such  case,  the  junior 
mortgagee  upon  redeeming  would  not  be  en- 
titled to  a  conveyance  of  the  estate,  but  only 
to  an  assignment  of  the  prior  mortgage,  and 
therefore  the  prior  mortgagee,  as  purchaser 
of  the  equity  of  redemption  at  the  sale,  may 
redeem  from  the  junior  mortgage  just  as  the 
mortgagor  might  have  done :  Smith  i\  Shay, 
62-119. 

438.  In  making  such  redemption  from  sale 
under  foreclosure  of  the  junior  mortgage,  the 
amount  to  be  paid  would  be,  not  the  amount 
bid  at  such  sale,  but  the  amount  of  the  in- 
debtedness secured  by  the  junior  mortgage : 
Ibid, 

434.  The  holder  of  land  sold  at  foreclosure 
sale  which  is  subject  to  redemption  by  a  judg- 
ment creditor  not  made  a  party  to  the  fore- 
closure proceeding  has  a  right  to  redeem 
from  such  lien  by  paying  off  the  judgment 
and  discharging  his  lion:  Kraft  i\  James, 
64-159. 

b.  Statutory  redcmjjtion  from  foi^e- 

clo^ure  sale. 

435.  The  right:  A  decree  cutting  off  the 
lien  of  a  junior  incumbrancer  does  not  de- 
prive him  of  any  right  he  may  have  by 
virtue  of  statutory  redemption:  Watts  v, 
WhUe,  12-330. 

430.  Prior  statutory  proTisions:  Under 
the  Ck)de  of  '51,  which  did  not  contain  ex- 
press provision  for  redemption  from  sales 
under  foreclosure  proceedings,  held,  that  the 
general  provisions  as  to  redemption  from 
sales  under  exepution  did  not  apply  in  such 
cases:  Kramer  v,  i^ebmoji,  9-114 ;  Stoddard 
V,  Hays,  12-576 ;  Martin  r.  Jones,  15-240. 
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487.  Where  a  eecond  mortgagee  brought 
action  to  determine  the  priority  of  liens  as 
between  himself  and  a  senior  mortgagee,  and 
a  sale  was  ordered  of  the  property,  held,  that 
such  sale  might  properly  be  without  redemp- 
tion, the  senior  mortgage  having  been  exe- 
cuted before  the  provisions  for  redemption 
at  foreclosure  sale  took  effect:  Oargan  v. 
Grimes,  47-180. 

488.  By  present  statutory  provisions 
(Ck>de,  §  3821),  there  is  the  same  right  to  re- 
deem from  a  sale  in  a  foreclosure  prooeedlng 
as  from  an  ordinary  sale  under  execution, 
and  the  same,  right  of  possession  by  the 
debtor  during  the  redemption  period :  Bar- 
rett V,  Blackmar,  47-565. 

489.  The  equitable  right  of  redemption  by 
a  junior  lienholder  from  foreclosure  sale  in 
proceedings  to  which  he  is  not  made  a  party 
is  not  taken  away  by  the  present  provision 
allowing  a  statutory  redemption  from  such 
pale:  American  Buttonhole,  etc,  Co,  r,  Bur- 
lington Mut.  Loan  As8''n,  61-464. 

440.  The  present  statutory  provision  simply 
declares  that  there  may  be  statutory  redemp- 
tion from  sale  under  a  foreclosure.  Such  re- 
demption may  be  by  one  who  is  not  a  party 
to  the  suit,  but  must  be  made  within  the 
time  and  in  the  manner  prescribed  by  the 
statute  as  to  other  execution  sales :  Newell  v. 
Pennick,  63-123. 

441.  The  right  of  equitable  redemption  is 
not  taken  away  by  the  provision  for  statu- 
tory redemption  from  the  sale.  It  exists  in- 
dependent of  statute:  Spurgin  v,  Adam^on, 
62-661. 

442.  But  such  equity  of  redemption  exists 
only  in  favor  of  those  holding  liens  upon  or 
some  interest  in  the  mortgageti  property. 
Therefore,  Jidd,  that  a  judgment  creditor 
whose  judgment  was  not  a  lien  upon  the 
homestead  had  no  equity  of  redemption  as  to 
a  foreclosure  sale  of  the  homestead  under  a 
mortgage:  Ibid, 

448.  Under  former  statutory  provisions  by 
which  a  judgment  against  a  firm  w^as  not  a 
lien  upon  real  property  belonging  to  the  firm, 
held  in  the  individual  name  of  one  of  the 
members,  such  judgment  creditor  could  not 
redeem  from  a  purchaser  of  the  real  property 
at  a  foreclosure  sale  under  a.  mortgage  given 
by  the  individual  member  holding  the  title : 
Stadler  v,  Allen,  44-198. 


444.  Who  may  redeem:  One  who  has  a 

mortgage  upon  property  as  that  of  another 
cannot  claim  the  right  of  redemption  after 
foreclosure  of  the  mortgage  on  the  groimd 
that  he  has  not  been  made  a  party  to  the  pro- 
ceeding in  his  own  right,  but  only  in  the  rep- 
resentative capacity  in  which  he  purported  to 
act:  Foster  V,  Young^  85-27. 

445.  The  rule  that  the  right  of  redemp- 
tion from  the  mortgage  debt  after  the  fore- 
closure sale  exists  only  in  favor  of  a  person 
who  has  a  lien  upon  the  identical  title  or  in- 
terest upon  which  the  mortgage  rests,  means 
only  that  the  lien  shall  not  rest  upon  a  wholly 
independent  title,  that  is,  one  which  can  be 
valid  only  in  case  the  mortgagor  has  no  title, 
and  does  not  prevent  a  tax  purchaser  from 
making  redemption,  although  his  lien  is  not 
derived  from  the  mortgagor :  Ayrea  v,  Adair 
County,  61-728. 

446.  Redemption  f^om  sale  for  one  in- 
stalment: The  grantee  of  the  mortgagor,  by 
conveyance  before  the  rendition  of  judgment 
in  foreclosure  of  the  mortgage,  may  redeem 
from  a  sale  under  the  judgment  of  foreclos- 
ure for  a  part  of  the  debt  and  hold  the  prop- 
erty free  from  any  lien  under  the  mortgage 
or  under  the  judgment  against  his  grantor 
for  the  balance  of  the  debt :  Escher  v.  Sim- 
mons, 54-269;  Todd  v.  Davey,  60-532. 

447.  Where  a  mortgage  is  foreclosed  for 
one  instalment  of  the  debt,  and  during  the 
period  for  redemption  the  mortgagor  conveys 
the  property  to  a  third  person,  agreeing  to 
redeem,  and  afterwards  does  redeem,  such 
third  person  takes  the  property  free  from 
the  lien  of  the  mortgage  for  the  balance: 
Mickletvait  v,  Baines,  58-605. 

448.  Plaintiff  in  a  foreclosure  proceeding 
having  bought  in  the  property  and  the  mort- 
gagor having  redeemed  from  such  sale,  hdd, 
that  plaintiff's  remedy  against  the  property 
was  exhausted  irrespective  of  whether  the 
mortgagees  were  parties  to  the  proceeding 
or  not :  Blake  v.  Black,  55-252. 

449.  After  redemption  by  a  mortgagor 
from  sale  under  foreclosure  for  a  portion 
of  the  mortgage  debt,  the  mortgagee  cannot 
again  subject  the  land  to  the  payment  of  a 
part  of  the  debt  remaining  unsatisfied.  This 
rule  holds  where  the  mortgage  secures  differ- 
ent notes,  some  of  which  are  assigned  to  a 
third  party,  and  the  foreclosure  and  sale  of 
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the  premises  in  an  action  by  the  assignee  ex- 
hftostBthe  lien  oC  the  mcnrtga^e  upon  such 
ixaniaes:  Harms  v.  JPaltner,  61-483. 

I9O.  Expiration  of  period;  misdescrlp- 
ttta:  A  reformation  of  the  mortgage  to  cor- 
Tcd  a  misdescription  may  be  had  at  the  suit 
of  the  mortgagee,  but  fiiach  reformation 
vould  not  cut  off  the  right  to  redeem  as  to 
property  not  described  in  the  original  fore- 
doBore:  Provott  t?.  Rebman,  21-419. 

4il.  The  fact  that  property  is  niisde- 
Gcribed  in  a  foreclosure  and  sale  thereunder, 
sikd  that  the  description  is  subsequently  cor- 
rected in  a  proceeding  brought  during  the 
period  of  redemption,  to  which  the  party  en- 
titled to  redeem  ia  made  a  party  and  in 
which  he  asks  no  relief,  will  not  extend  the 
period  for  redemption:  McKissick  v.  Mill 
Ocmers*  Mut.  F.  Ins,  Co,,  50-118. 

452.  Eqaltable  roll  ef:  A  failure  to  redeem 
from  a  foreclosure  within  the  time  set  by 
statute  because  of  losses  suffered  by  mort- 
gagor by  reason  of  a  grasshopper  plague,  af- 
fords the  mortgagor  no  ground  for  equitable 
relief  against  the  mortgagee  in  possession 
under  the  decree  of  foreclosure.  Courts  of 
equity  cannot  alone  base  a  decree  against  a 
defendant  upon  a  misfortime  of  the  complain- 
ant. If  the  l^al  title  is  vested  iu  the  de- 
foidant,  as  it  is  in  this  case,  he  cannot  be 
deprived  thereof,  save  upon  some  ground 
vrhieh  affects  him  or  shows  that  it  would  be 
inequitable  or  unjust  for  him  to  retain  his 
legal  advantage  against  the  superior  equity 
of  the  opposing  party :  Pahner  v,  McCormick, 
30  Fed.  Rep.,  82. 

c-  Equitable  redemption, 

45S.  Right  not  defeated  by  contract:  The 
right  to  redeem  cannot  be  cut  off  by  agi*ee- 
ment  of  the  parties  made  at  the  time  of  exe- 
cuting a  mortgage :  Green  v.  Turner,  88-113. 

464.  Until  foreclosure,  the  right  of  re- 
demption by  the  mortgagor  and  his  repre- 
sentatives is  incident  to  every  mortgage,  and 
this  right  extends  to  every  person  having  any 
interest  whatever  in  the  mortgaged  premises 
as  against  the  mortgagor :  Oower  v.  Winches- 
ter, 9B-4H0S. 

49^  Subsequent  incumbrancers  who  are 
made  parties  to  the  foreclosure  suit  are  re- 
quired to  redeem  in  the  manner  and  within 
the  time  inquired  by  law,  but  one  who  has 


not  been  made  a  party  has  a  remedy  in  equity 
by  a  petition  to  redeem :  Ibid, 

As  to  equitable  redemption  by  persons  not 
made  parties  to  a  foreclosure  proceeding,  see 
infra,  ^  478-486. 

450.  The  grantee  of  a  portion  of  mortgaged 
premises  not  made  party  to  a  foreclosure 
may  by  action  redeem  from  a  sale  thereunder 
upon  payment  of  the  proportion  of  the  mort- 
gage debt  which  the  value  of  his  portion 
bears  to  the  entire  property :  Dukes  v.  Tur- 
ner, 44-575. 

467.  If  a  mortgagor  conveys  the  property 
before  the  commencement  of  the  foreclosure 
proceedings,  and  the  vendee  goes  into  posses- 
sion, and  such  vendee  is  not  made  a  party, 
the  foreclosure  sale  does  not  confer  upon 
the  purchaser,  even  after  expiration  of  the 
period  of  redemption,  the  right  to  possession 
of  the  property  as  against  such  vendee :  Bar- 
rett V,  Blackmar,  47-565. 

458.  Junior  llenholder:  The  right  of  a 
junior  lienholder  to  redeem  from  a  sale 
under  a  senior  lien  is  not  cut  off  by  the  decree 
in  a  foreclosure  proceeding  to  which  he  is 
not  made  a  party:  Johnson  v,  Harmon,  19- 
56;  Neweomb  v,  Dewey,  27-881;  Bunce  v. 
West,  6^-80. 

459.  A  subsequent  incumbrancer  who  is 
made  party  defendant  in  a  foreclosure  by  a 
prior  incumbrancer  and  fails  to  assert  his 
rights  is  barred  by  a  decree  and  sale  from  any 
equity  of  redemption.  Before  such  sale,  sub- 
sequent incumbrancers  may  redeem :  White 
V,  Watts,  18-74. 

400.  A  second  mortgagee  whose  debt  is 
fully  satisfied  cannot  redeem  from  a  prior 
sale  made  by  the  first  mortgagee,  nor  can  he 
invest  the  mortgagor  whose  rights  have  been 
barred,  nor  a  third  person,  with  a  right  to 
redeem,  when  he  has  ceased  to  have  that 
right  himself :  McHenry  v.  Cooper,  27-137. 

401.  A  judgment  creditor  whose  judgment 
is  rendered  after  foreclosure  decree  is  not  a 
necessary  party  to  the  foreclosure  proceeding, 
and  his  rights  or  those  of  persons  holding 
under  him  are  just  as  fully  barred  by  the 
foreclosure  sale  as  if  he  had  been  made  a 
party:  Ibid, 

402.  Where  a  junior  mortgage  is  assigned, 
and  the  assignment  is  not  made  of  record,  a 
foreclosure  of  the  senior  mortgage,  to  which 
the  junior  mortgagee  is  made  a  party,  is 
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binding  upon  the  assignee  of  such  junior 
mortgage,  and  he  can  only  make  statutory 
redemption,  although  not  made  a  party, 
where  the  fact  of  his  interest  is  not  known  to 
the  part>  foreclosing.  And  the  fact  that 
such  assignee,  pending  foreclosure  of  the 
senior  mortgage,  brings  an  action  upon  such 
junior  mortgage,  will  not  make  it  incumbent 
upon  the  party  foreclosing  the  senior  mort- 
gage to  bring  such  assignee  into  such  fore- 
closure :  Reel  v.  Wilson,  64-13. 

463.  A  janior  judgment  creditor  who  is 
not  made  party  to  a  foreclosure  proceeding 
cannot  redeem  by  equitable  action  after  a 
sale  of  the  property  at  foreclosure,  where  the 
purchaser  had  no  actual  notice  of  his  lien 
prior  to  the  sale  and  no  record  notice  thereof, 
by  reason  of  the  fact  that  the  judgment  wa^ 
not  indexed:  Sterling  Mfg,  Co,  v.  Early ^ 
69-94. 

464.  A  junior  judgment  creditor  cannot 
redeem  from  a  foreclosure,  at  law,  of  a  me- 
chanic's lien :  Diddy  v.  Risaer,  55-699. 

465.  A  simple  creditor  having  no  lien  at 
the  time  of  foreclosure  cannot  redeem  by 
equitable  action  from  a  purchaser  at  fore- 
closure sale,  although  such  creditor  is  not 
made  a  party  to  the  proceeding;  but  a  judg- 
ment lienholder  not  made  a  party  may  make 
equitable  redemption :  Wright  v.  Howell,  35- 
288. 

466.  The  holder  of  a  judgment  which  be- 
comes a  lien  upon  the  mortgaged  premises 
after  the  execution  of  the  mortgage,  but 
prior  to  the  sale  under  foreclosure  of  the 
mortgage,  if  not  made  a  party  to  the  fore- 
closure proceedings,  may  afterwards  main- 
tain an  equitable  action  to  redeem  from  such 
mortgage,  and  is  not  confined  to  his  stat- 
utory redemption.  (Overruling  Diddy  v, 
Risser,  55-699):  American  Buttonhole,  etc, 
Co,  V,  Burlington  Mut.  Loan  A8s*n,  61-464. 
And  see  Burham  v,  Fritz,  4  McCrary,  410. 

467.  Action  to  redeem:  A  junior  mort- 
gagee not  made  party  to  the  foreclosure  of 
a  prior  mortgage  may  maintain  liis  action 
agaiust  the  mortgagor  to  foreclose,  and 
against  the  purchaser  at  the  sale  under  the 
prior  foreclosure  to  redeem:  Anson  v.  Anson, 
20-55. 

468.  Assignee  of  mortgagee's  rights: 
The  transferee  of  one  of  several  notes  secured 
by  mortgage  whose  interest  does  not  appear 


of  record  is  bound  by  the  foreclosure  of  the 
mortgage,  though  not  a  party  thereto,  and 
can  only  make  statutory  redemption:  Hena- 
ley  V,  Whiffifl,  54-555. 

469.  A  junior  moi-tgagee  who  has  assigned 
the  evidence  of  his  claim  as  collateral  secu- 
rity may,  with  consent  of  the  holder  of  the 
claim,  redeem  the  mortgaged  premises  from 
foreclosure  sale  under  a  senior  mortgage,  but 
his  assignee  will  be  entitled  to  the  benefits  of 
such  redemption,  although  he  refuse  to  be 
bound  by  the  unauthorized  acts  of  his  as- 
signor, as  his  agent:  Manning  v.  Market, 
19-103. 

470.  A  purchaser  at  foreclosnre  sale  un- 
der a  junior  mortgage  may  redeem  from  the 
sale  under  foreclosure  of  the  senior  mort- 
gage to  which  such  junior  mortgagee  was  not 
made  a  party :  Knowles  V,  Rdblin,  20-101. 

471.  In  case  of  equitable  redemption  by  a 
junior  lienholder,  the  property  may  be  again 
redeemed  from  him  by  another  lienholder: 
Newell  V,  Pennick,  62-123. 

472.  A  purchaser  of  land  at  tax  sale 
which  is  covered  by  a  school  fund  mortgage 
acquires  a  lien  which  is  not  extinguished  by 
the  sale,  unless  he  is  made  a  party  to  the  suit, 
and,  not  having  been  made  a  party,  he  may 
maintain  an  equitable  action  to  redeem: 
Ayers  r.  Adair  County,  61-728. 

473.  Barred  by  subsequent  foreclosure: 
A  junior  mortgagee  not  made  party  to  the 
foreclosure  of  a  senior  mortgage  is  not  en- 
titled to  the  whole  ten  years  of  the  statute 
of  limitations  within  which  to  redeem  from 
the  purchaser  under  the  foreclosure  of  the 
senior  mortgage,  but  his  right  to  redeem  may 
be  foreclosed  at  any  time  by  a  proper  action 
requiring  him  to  redeem  at  once  or  forfeit 
his  right :  Ten  Eyck  v,  Casad,  15-524. 

474.  Limitation:  The  action  to  redeem  is 
barred  in  ten  years  from  the  maturity  of  the 
claim  under  which  redemption  is  sought  to 
be  made:  Gower  v,  Winchester,  83-303; 
Green  v.  Turner,  38-112;  Craxcford  v,  Tay- 
lor, 42-260. 

475.  After  an  action  to  redeem  has  become 
barred,  tliat  right  cannot  be  set  up  as  an 
equitable  defense  in  an  action  for  possession 
under  the  legal  title :  Richards  v,  Crawford, 
50-494 

476.  Amount  necessary  to  make  equi- 
table redemption :  Where  a  senior  mortgagee 
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foreclosed  his  mortg^age  without  making  a 
jonior  mortgagee  a  party  and  bid  in  the 
|tr-pertj  for  a  less  sum  than  the  debt  secured. 
ktld,  that  the  junior  mortgagee  could  cnly 
redeem  by  paying  the  full  amount  of  the 
JiiiSKl^a^e,  the  senior  mortgagee,  if  in  posses- 
aioii,  being  held  to  account  for  the  rents  and 
profits.  The  redemption  in  such  case  must 
be  from  the  mortgage  and  not  from  the  sale : 
Johnson  V.  Harmon^  19-56. 

477.  The  statute  allowing  a  redemption 
frGsn  sale  under  a  mortgage  foreclosure, 
while  it  changes  the  technical  rule  of  the  com- 
mon law  in  declaring  that  the  legal  title 
^lali  remain  in  Uie  mortgagor,  does  no  more 
than  recognize  the  relation  which  he  sub- 
itantially  held  in  equity  prior  to  that  enact- 
ment, and  in  no  way  (Changes  the  rights  of 
the  mortgagee  in  the  matter  and  measure  of 
redemption:  Ibid, 

4 1  Sw  A  junior  mortgagee  not  made  party  to 
the  foreclosure  can  redeem  from  the  pur- 
diaso-  at  the  foreclosure  sale  only  by  paying 
the  whole  of  the  mortgage  debt,  not  merely 
by  paying  the  amount  bid  at  the  sale: 
Knojcles  r.  RcMin,  20-101 ;  Spurginv,  Adam- 
aon,  83-661. 

479.  The  holder  of  a  tax  deed  making 
equitable  redemption  from  a  foreclosure  sale 
must  pay  the  full  amount  of  the  judgment 
on  the  mortgage  which  is  a  lien  upon  the 
property  irrespective  of  the  amount  for  which 
the  property  was  sold :  Iowa  County  v.  Bee- 
son,  55-262. 

The  rule  is  different  in  case  of  statutory 
redemption :  See  Executions,  §§  432-434. 

4S0.  Where  a  junior  incumbrancer  obtained 
a  sale  under  a  general  prayer  that  he  might 
be  allowed  to  redeem,  and  bid  in  the  prop- 
sty  at  less  than  the  amount  of  the  senior 
incumbrance,  it  was  held  that  a  decree  or- 
dering an  entry  of  satisfaction  of  the  senior 
mortgage  upon  payment  of  the  amount  of 
such  bid  was  erroneous,  as  satisfaction  could 
only  be  entered  upon  payment  of  the  amount 
due:  Whiter.  Hampton,  18-259. 

481.   Where  a  senior  mortgagee,  having 

boQght  in  the  property  at  foreclosure  of  his 

mor^page,  seeks  to  redeem  from  a  purchaser 

at  a  sa/e  of  the  premises  on  foreclosure  of  a 

jboJor  mortgage,  such  senior  mortgagee  must 

pBj  the  amount  of  the  indebtedness  secured 

br  the  janior  mortgage  and  not  merely  the 
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amount  bid  for  the  property  at  the  sale  on 
foreclosure  of  such  mortgage :  Smith  v.  Shay, 
62-119. 

4S3.  The  purchaser  or  mortgagee  of  a  part 
of  the  land  subject  to  a  mortgage  must  re- 
deem the  whole  of  the  land  mortgaged: 
Street  v,  Bedl,  16-68;  Douglasa  v.  Bishop, 
27-214;  Spurginv,  Adamaon,  62-661. 

488*  And  in  such  cases  redemption  can 
only  be  made  by  paying  the  whole  of  the 
debt  secured  by  the  mortgage:  Douglass  v. 
Bishop,  27-214;  Knowles  v,  Rahlin,  20-101. 

484.  A  purchaser  from  the  mortgagor  of  a 
portion  of  the  mortgaged  premises  who  is  not 
made  party  to  the  foreclosure  proceeding 
may  redeem  from  a  sale  under  such  fore- 
closure upon  paying  into  court  an  amount 
which  shall  bear  the  same  proportion  to  the 
entire  amount  of  the  sale  as  the  value  of  the 
portion  of  the  property  purchased  by  him 
bears  to  the  value  of  the  whole  property  sold : 
Veach  v,  Schaup,  3- 194. 

485.  Payment  of  other  liens:  In  an  equi- 
table action  to  redeem  from  a  foreclosure  sale, 
plaintiff  must  redeem  also  from  liens  prior  to 
his,  held  by  assignment  by  the  party  from 
whom  he  makes  redemption.  In  such  an  ac- 
tion the  decree  ought  to  provide  for  the  exer- 
cise of  such  right  of  redemption  and  the 
terms  upon  which  it  should  be  made :  Spur- 
gin  V.  Adamson,  62-661. 

486.  Where  the  party  from  whom  redemp- 
tion is  being  made  has  paid  oft  a  lien  prior  to 
his  and  taken  an  assignment  thereof,  such 
prior  lien  will  not  be  regarded  as  extin- 
guished, but  existing  in  his  favor :  Ibid, 

487.  Bents  and  profits;  improvements: 
In  an  action  by  a  junior  mortgagee  not  made 
a  party  to  the  foreclosure  of  a  senior  mort- 
gage to  redeem  from  the  purchaser  under  the 
foreclosure  of  such  mortgage,  the  purchaser 
may  be  required  to  account  for  the  rents  and 
profits  realized  from  the  use  of  the  mort- 
gaged property  and  apply  the  same  in  satis- 
faction of  the  claim  from  which  redemption 
is  sought  to  be  made :  Ten  Eyck  v,  Casad,  15- 
524;  Johnson  v,  Harmon,  19-56;  Bunce  v. 
West,  62-80. 

488.  A  grantee  in  possession  under  an  in- 
strument which  is  in  form  an  absolute  con- 
veyance, but  in  fact  a  mortgage,  will  be  re- 
quired to  account  for  rents  and  profits  and 
waste ;  Green  v.  Turner,  88-112. 


66 


MORTGAGES,  Vn,  c. 


Equitable  redemption. 


489.  The  grantee  of  the  mortgagor,  un- 
der conveyance  made  before  the  commence- 
ment of  forclosure  proceedings,  who  is  not 
made  a  party  to  the  foreclosure,  in  making 
redemption  should  take  into  account  rents 
and  profits  to  which  he  is  entitled,  and  im- 
provements made  by  the  purchaser  with 
which  the  grantee  seeking  to  redeem  may  be 
charged,  and  having  made  redemption  he 
cannot  afterwards  bring  an  action  for  rents 
and  profits  unless  it  be  shown  that  he  omit- 
ted to  claim  the  same,  in  making  redemption, 
through  accident,  surprise,  mistake  or  fraud : 
Barrett  v,  Blackmar,  47-5tt5. 

490.  A  mortgagee  in  possession,  either  be- 
fore foreclosure  or  under  a  foreclosure  sale 
and  purchase  by  him  thereat,  must  account 
for  rents  and  profits,  and  in  a  proper  case  be 
credited  for  improvements  upon  redemption 
by  a  junior  incumbrancer :  Spurgin  v,  Adam- 
aon,  62-661. 

491.  The  purchaser  of  a  mortgage  is  re- 
garded as  an  assignee  of  the  mortgage  in- 
debtedness and  holds  no  other  rights  than 
would  be  held  by  the  mortgagee,  were  re- 
demption made  while  the  mortgage  was  held 
by  him  or  were  he  the  purchaser  at  the  fore- 
closure sale:  Ibid, 

492.  In  an  action  by  a  junior  mortgagee  to 
redeem,  the  prior  mortgagee  in  possession 
under  foreclosure  of  his  mortgage,  to  which 
the  junior  mortgagee  was  not  made  a  party, 
must  account  for  the  rents  and  profits  of  the 
mortgaged  premises  received  by  him  while  in 
possession :  Poole  v.  Johnson,  62-611. 

498.  But  if  the  mortgagee  in  possession 
under  the  foreclosure  sale  has  acquired  such 
possession  in  the  belief  that  he  holds  the 
title,  he  may  claim,  upon  redemption  being 
made,  the  value  of  the  improvements  made 
by  him :  Ibid, 

494.  If  the  improvements  thus  made  may 
be  removed  without  injury  to  the  soil,  and 
the  premises  left  in  the  condition  they  were 
when  possession  was  taken,  that  may  be 
done,  and  if  it  appears  that  the  rents  and 
profits  received  by  the  mortgagee  in  posses- 
sion were  only  those  resulting  from  the  im- 
provements put  by  him  upon  the  premises, 
and  subsequently  removed  by  him,  he  will 
not  be  held  to  account  therefor :  Ibid, 

495.  While  the  general  rule  in  equity  be- 
tween the  purchaser  under  foreclosure  of  the 


mortgage,  and  a  party  having  a  lien  upon 
the  property  who  has  not  been  made  party  to 
the  foreclosure,  is  that  the  person  liaving  the 
right  .to  redeem  in  equity  cannot  be  held  to 
pay  for  permanent  improvements,  yet  where 
the  purchaser  has  taken  possession  in  good 
faith  under  the  belief  that  he  is  sole  owner, 
and  made  such  improvements,  and  the  party 
entitled  to  redeem  has  failed  for  a  consider- 
able length  of  time  to  assert  his  right,  the 
party  redeeming  may  be  required  to  pay  for 
such  improvements,  on  the  ground  that  it 
would  be  inequitable  and  unjust  to  refuse 
such  relief  to  a  party  acting  in  good  faith. 
The  fact  that  the  person  making  the  improve- 
ments had  constructive  notice  of  the  rights 
of  the  party  seeking  to  redeem  is  immaterial : 
American  Buttonhole^  etc,  Co,  v,  Burlington 
Mut.  Loan  Ass'n,  68-326. 

496.  Also  held,  that  the  party  redeeming 
might  be  required  to  pay  the  expenses  of  in- 
surance upon  buildings  covered  by  the  mort- 
gage, under  the  stipulations  of  which  the 
mortgagee  was  authorized  to  pay  such  insur- 
ance, and  hold  a  lien  on  the  property  there- 
for: Ibid, 

497.  Usury:  In  an  action  to  redeem  from 
a  mortgage  claimed  to  be  usurious,  the 
plaintiff  must  show  that  he  has  tendered  the 
amount  actually  due:  Clemens  v.  Elder,  9- 
272. 

498.  Tender:  The  party  seeking  to  redeem 
from  sale  under  a  mortgage  not  having  ten- 
dered a  sufficient  amount  to  entitle  him  to 
redeem,  nor  offered  to  pay  whatever  sum 
might  be  found  due,  nor  to  tender  any  other 
sum  than  the  amount  tendered,  does  not 
show  himself  entitled  to  any  relief :  Knowles 
V,  Rablin,  20-101. 

499.  Offer  to  pay:  In  an  action  in  equity 
to  redeem  from  a  foreclosure  sale  of  a  mort- 
gage, to  which  pla'ntiff,  being  a  lienholder, 
was  not  made  a  party,  an  offer  in  the  petition 
to  pay  any  sum  that  may  be  found  due  is  suf- 
ficient :  Bunce  v.  West,  62-80. 

500.  Where,  in  an  action  to  redeem,  plaint- 
iff asked  that  defendant  be  required  to  ac- 
count for  rents,  profits  and  waste,  and  prof- 
fered to  pay  the  balance  found  due,  if  any, 
Jield,  that  it  was  not  necessary  to  allege  or 
show  an  actual  tender ;  certainly  not,  when 
his  right  to  redeem  was  resisted :  Anson  v, 
Anson,  20-55. 
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iil.  iBterest:  In  an  action  to  redeem 
teonght  by  a  junior  mortgagee  against  the 
fntdiaser  under  foreclosure  of  a  senior 
mortgage,  the  defendant  is  entitled  to  interest 
aider  the  prior  mortgage,  but  liable  to  ac- 
oount  for  rents,  profits  and  waste :  Ibid, 


HITNICIPAL  CORPORATIONS. 

L  Isr  gesikillIj. 

a.  What  included  in  term. 

b.  Gtneral  powers. 

c.  Contracts  ;egtoppeU;cusU  of  officers, 

d.  Indebtedness;  limit  of;  method  of 

enforcing, 

e.  IdabUiiyfor  acts  and  negligence  of 

officers, 

XL  CmES  AKB  TOWNS. 

a.  Organization;  change  of  limits; 
amendment  of  charter, 

bu  Powers, 

a  Streets  and  public  grownds. 

d.  Taxation;  special  assessments  for 
improvements, 

ei  Liability  for  negligence  in  improv- 
ing streets  and  for  defects  therein. 

i.  Adoption,  amendment  and  repeal 
of  ordinances,  resolutions,  etc 

g^  Election,  powers,  etc,  of  officers, 

h.  Cities  under  special  charter, 

m    Ck>UKTIBS. 

&  Organization  and  limits;  removal 

of  county  seat, 
bu  Powers. 
a  IndMedness, 

d.  Liability  for  injuries  from  defect- 

ive bridges,  public  buildings  and 
ditehes, 

e.  Proceedings  of  board  of  supervisors, 

f.  County  officers;  powers,  etc,  of, 
17.  TowysBiPS, 

Ab  to  school  districts,  see  Schooib. 

I.  In  general. 

a.    What  included  in  term. 

L  The  term  municipal  corporation  includes 
and  refera  to  counties,  school  districts  and 
dties:  Iowa  J?.  Land  Co,  v,  Carroll  County, 
9-151 

t  It  Beetna  that  the  terms  political,  mu- 
tUpd  Bad  poblic,  when  applied  to  corpora- 


tions, are  used  in  a  synonymous  sense :  Clark 
V,  Thompson,  87-586. 

8.  A  school  district  is  a  municipal  corpora- 
tion :  Ibid. ;  Winspear  v.  District  Tp,  87-642 ; 
Curry  v.  District  Tp,  6^102. 

4.  A  township  is  not  a  corporation  author- 
ized to  sue  and  be  sued :  Toumship  of  West 
Bend  v.  Munch,  53-182. 

5.  The  state  does  not  come  within  the 
term  '*  bodies  political  and  corporate"  used 
in  the  statute  of  limitations:  Des  Moines 
County  V,  Harker,  84-84. 

b.  General  powers. 

6.  Only  such  as  granted :  Only  such  powers 
and  rights  can  be  exerdsed  under  a  grant  of 
power  to  a  municipal  corporation  as  are 
clearly  comprehended  in  the  words  of  the 
act  or  derived  therefrom  by  necessary  impli- 
cation, regard  being  had  to  the  object  of  the 
grant:  Clark  v,  Davenport,  14-494. 

7.  A  municipal  corporation  can  possess  and 
exercise  the  following  powers  and  no  others : 
first,  those  granted  in  express  words ;  second, 
those  necessarily  implied  or  necessarily  inci- 
dent to  the  powers  expressly  granted ;  third, 
those  absolutely  essential  to  the  declared  ob- 
jects and  purposes  of  the  corporation :  Mer- 
riam  v,  Moody's  Eafrs,  25-163;  Keokuk  v, 
Scroggs,  89-447 ;  Hanger  v,  Des  Moines,  62- 
198;  Clark  v,  Des  Moines,  11^199. 

8.  The  power  of  a  municipal  corporation  is 
strictly  confined  within  the  limits  prescribed 
by  the  statute  creating  it,  and  will  not  be  ex- 
tended by  the  court  upon  mere  inference. 
It  always  depends  upon  express  grant  or 
necessary  implication  as  incident  to  other 
powers  expressly  granted  or  indispensable  to 
the  object  or  purpose  for  which  the  corpora- 
tion was  created :  Logan  v.  Pyne,  48-524. 

9.  Any  doubt  or  ambiguity  arising  from  the 
terms  used  by  the  legislature  in  a  grant  of 
power  to  a  municipal  corporation  must  be  re- 
solved against  the  existence  of  the  power 
and  in  favor  of  the  public :  Clark  v,  Daver^ 
port,  14-494 ;  Merriam  v,  Moody's  Ex'rs,  25- 
163;  State  v.  Smith,  81-493;  Keokuk  v, 
Scroggs,  89-447 ;  Logan  v,  Pyne,  48-524. 

10.  Poirerto  sell  of  mortgage:  An  inhi- 
bition upon  the  power  of  a  city  to  sell  real 
property  belonging  to  it  without  the  consent 
of  the  electors  by  vote  does  not  deprive  the 
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city  of  the  power  to  mortgage  such  property : 
Middleton  Savings  Bank  v.  DviJbvjque,  15-394. 

11.  Taxation:  A  municipal  cori>oration 
■cannot  exercise  the  power  or  right  of  taxa- 
tion unless  such  power  is  expressly  given  it 
by  the  legislature :  Clark  v.  Davenport,  14- 
494;  Burlington  v,  Putnam  Ins,  Co,,  31-102. 

12.  No  taxes  can  be  levied  by  a  municipal 
corporation  in  the  absence  of  any  authority 
conferred  by  the  state,  either  in  terms  or  by 
plain  and  unmistakable  implication.  The 
authority  to  contract  indebtedness  by  the 
corporation  will  not  confer  power  to  levy 
taxes  in  payment  thereof,  unless  such  clearly 
appears  to  have  been  the  intention  of  the 
legislature :  Jeffi^iets  v,  Lawrence,  43-498. 

18.  A  municipal  corporation  can  exercise 
no  power  of  taxation  unless  it  be  expressly 
conferred  by  the  legislature,  or  unless  it  be 
necessary  to  carry  out  some  other  power 
which  is  expressly  conferred :  State  v.  Smith, 
81-493. 

14.  Thus  under  authority  to  license  and  tax 
peddlers,  bankers,  dealers  in  money  and 
other  evidences  of  indebtedness,  etc.,  held, 
that  the  city  had  no  authority  to  impose  a 
license  on  insurance  agents :  Ibid, 

15.  The  power  of  a  city  to  levy  upon  abut- 
ting property  a  special  tax  for  improve- 
ments must  be  strictly  construed :  Bucroft  v. 
Council  Bluffs,  63-646. 

Further  as  to  power  of  taxation  by  cities 
for  general  purposes  and  for  improvements, 
see  infra,  11,  d. 

16.  Eminent  domain:  The  power  of  em- 
inent domain  being  vested  in  the  state  can- 
not be  exercised  by  a  city  only  as  such  power 
is  expressly  delegated  to  it:  Field  v,  Des 
Moines,  39-575. 

17.  Oifering reward:  A  municipal  corpo- 
ration cannot  offer  a  reward  for  the  arrest  of 
a  criminal :  Hawk  v,  Marion  County,  48-472 ; 
Hanger  v,  Des  Moines,  52-193. 

18.  But  a  county  may  be  bound  by  a  re- 
ward offered  by  it  for  the  recovery  of  money 
stolen  from  its  treasury:  Hawk  v.  Marion 
County,  48-472. 

19.  One  who  acts  in  another  state  in  pur- 
suance of  a  reward  offered  by  a  county  in 
Iowa  for  the  arrest  and  conviction  of  a  crim- 
inal is  bound  to  know  that  such  offer  is  not 
binding  upon  the  county,  nor  can  there  be  a 
recovery  in  such  case  against  the  individual 


members  of  the  board  of  supervisors  making 
the  offer :  Huthsing  v.  Bosquet,  3  McCrary, 
569. 

20.  Police  power;  implied  powers: 
Municipal  corporations  have  such  powers  as 
are  expressly  granted  in  their  charter,  and. 
those  which  are  necessary  to  carry  into  ef- 
fect the  powers  expressly  granted  them. 
Thus,  where  a  city  charter  confers  authority 
to  establish  and  erect  market  houses  and 
market  places  and  provide  for  the  govern- 
ment and  regulation  thereof,  the  right  to 
establish  necessaiily  carries  with  it  the  right 
to  prohibit  the  exposing  and  offering  for  sale 
of  meats  at  other  places  than  those  which  the 
council  may  designate :  Davenport  v,  KeUey, 
7-102. 

21.  So  where  the  charter  confers  upon  a  city 
the  power,  and  makes  it  its  duty,  to  establisli 
wharves,  etc.,  and  fix  the  rate  of  wharfage, 
such  grant  of  power  necessarily  confers 
authority  to  fix  the  location  of  wharves  and 
landings,  and  prohibit  the  use  of  other  places 
for  that  purpose ;  and  the  owner  of  a  lot  abut- 
ting upon  a  stream  may  be  prohibited  from 
using  such  lot  as  a  landing  place  for  liunber. 
The  power  to  make  such  regulation  is  a 
police  power  incident  to  the  exercise  of  the 
powers  granted:  Dulmque  v.  Stout,  32-80; 
Dubuque  v.  Stout,  32-47. 

22.  But  where  the  city  has  not  carried  into 
effect  the  powers  granted  by  establishing 
wharves,  it  cannot  prohibit  the  use  of  other 
premises  for  that  purpose :  Duhvque  v.  Stout, 
3^-47. 

28.  A  municipal  corporation  cannot,  in  the 
exercise  of  its  police  power,  deprive  a  person 
of  a  right,  the  exercise  of  which  would  work 
injury  to  no  one.  Police  authority  is  not  a 
despotic  power  that  may  be  exercised  with- 
out a  sufficient  public  purpose :  Burlingtonv, 
Burlington  Street  R.  Co.,  49-144. 

24.  Nnlsanees :  Regulations  of  a  city  which 
are  reasonably  calculated  to  preserve  the 
public  health  are  valid,  although  they  may 
abridge  individual  rights  and  individual  lib- 
erties in  respect  to  property.  Therefore,  held, 
that  an  ordinance  prohibiting  pig-pens  within 
the  city  limits,  except  for  the  purpose  of 
commerce,  was  not  in  excess  of  the  authority 
of  a  city  of  a  population  of  fifteen  thousand: 
State  v,  Holconib,  68-107. 

2o.  The  provisions  of  a  municipal  charter 
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pmg  the  city  ooancil  -porwer  to  declare  what 
aU  be  &  nuiaance,  and  to  prevent,  remove 
or  abate  the  Bancie,  will  not  authorize  the 
ooQBcil  to  declare  that  a  nuisance  which  is 
not  sQcfa  at  oommon  law,  or  has  not  been  de- 
doed  sQch  by  statute.  Therefore,  held,  that 
trees  standing  in  the  street  could  not  be  de- 
dared  a  nuiaanoe  unless  they  amounted  to  a 
sfa^aotlal  obstruction:  Everett  v.  Council 
Bbf<,  46-66. 

H,  Otlier  implied  powers:  Municipal 
coqiovatioDs  can  exercise  such  implied  pow- 
cn  as  are  necessary  to  enable  them  to  per- 
farm  their  prescribed  duties:  BeUmeyer  v. 
Independent  Uist.,  44r^64. 

Si.  The  law  will  always  presume  the  ex- 
ialeeoe  of  authority  to  do  acts  incidental  and 
afeessary  in  the  discharge  of  lawful  power : 
Wood  r.  Farmer,  69-588. 

S8l  Ordinances  of  a  municipal  corporation 
based  on  authority  of  implied  powers  must 
be  reasonably  consistent  with  the  general 
powers  of  the  corporation,  and  not  inconsist^ 
Oft  with  the  laws  or  policy  of  the  state,  and 
tiie  ooarta  may  declare  void  any  ordinance 
posed  by  the  council  of  a  city,  based  upon 
mtbority  of  its  implied  powers,  when  such 
firdinanoe  is  unreasonable :  Meyers  v.  Chicago^ 
R.J.AP.  J?.  Co.,  57-555. 

29.  In  a  particular  case,  held,  that  an  ordi- 
■anoe  limiting  the  speed  of  railway  trains 
vithin  city  limits  to  four  miles  an  hour  was 
mreasonable,  so  far  as  it  was  applicable  to 
the  suburbs  of  a  city  fenced  and  used  as  agri- 
coltural  lands :  Ihid. 

M.  Where  the  object  sought  by  an  act  of  a 
Bonicipol  corporation  is  legitimate,  a  neces- 
sary means  to  that  end  will  not  be  regarded 
»  an  undue  exercise  of  authority :  MuUarky 
V.  Cedar  FaJU,  19-21. 

SI.  Bnildingr  bridges:  So  held  where  an 
iacorporated  town,  separated  by  a  river,  built 
a  btidge  across  such  river  and  issued  its  obli- 
gations in  the  form  of  scrip  or  notes,  for  the 
pavment  of  the  same :  Ihid, 

SS.  An  incorporated  town  having  built  a 
bridge  for  the  improvement  of  a  highway 

cannot  convey  said  property  by  deed  of  trust, 

pledging  the  Ymdge  and  tolls  collected  thereon 

for  die  debt  created  in  its  construction :  Ibid, 
9L  A  municipal  conporation  h£id  to  have 

power  to  baad  a  bridge  for  free  public  use 
vMuD  corporate  limits,  thouKh  such  limits 


only  extended  to  the  river,  there  being  a 
highway  established  and  extending  to  the 
river  on  the  opposite  side  at  the  point  where 
the  bridge  was  erected,  and  the  right  of  the 
public  to  approach  the  bridKe  from  either 
side  not  being  questioned:  Dively  v.  Cedar 
FaUs,  27-227. 

84.  A  municipal  corporation  has  no  au- 
thority to  erect  a  toll  bridge  and  levy  and 
collect  tolls  except  in  pursuance  of  an  ex- 
press grant  of  power :  Clark  v.  Dee  Moines, 
19-199. 

Further  as  to  building  bridges,  see  infra, 
g§  45-3-456.  852-858. 

85.  Guaranty:  Authority  to  contract,  and 
to  sell  negotiable  paper  does  not  authorize 
the  guaranteeing  of  bonds  of  an  improvement 
company,  a  guaranty  not  being  a  necessary  or 
usual  incidence  to  the  sale  of  bonds :  Carter 
V.  Dubuque,  85-416. 

36.  Loan  of  credit:  A  municipal  corpo- 
ration cannot  loan  its  credit  or  paper  to  aid 
an  individual  in  constructing  a  toll  bridge, 
or  to  aid  any  other  scheme  essentially  private : 
Clark  V,  Des  Moines,  19-199. 

87.  Submitting  to  arbitration:  A  munic- 
ipal corporation  may  submit  controversies 
between  itself  and  its  treasurer  to  arbitration 
although  such  power  is  not  expressly  con- 
ferred :  District  Tp  v,  Rankin,  70-65. 

88.  Power  to  aid  railroads:  The  power 
to  borrow  money  for  any  public  purpose  will 
not  authorize  a  loan  of  the  city's  credit  to 
aid  in  the  construction  of  a  railroad :  Cham- 
berlain V,  Burlington,  19-395. 

39.  The  legislature  may  authorize  munici- 
I>al  corporations  to  aid  by  legal  tax  in  the 
construction  of  railroads  within  the  territory 
of  such  corporation:  Stewart  v.  Board  of 
Supervisors,  30-9. 

And  further  as  to  power  to  issue  bonds  or 
levy  tax  in  aid  of  railroads,  see  infra,  §§  152- 
154,  861-«72. 

40.  Strict  construction:  The  authority 
conferred  upon  municipal  corporations  is  to 
be  strictly  construed :  Clark  v,  Des  Moines, 
19-199. 

41.  Such  powers  must  be  closely  pursued, 
and  an  ordinance  which  does  not  conform 
strictly  to  the  statute  authority  will  be  void : 
Burlington  r.  Kellar,  18-59. 

42.  Acts  In  excess  of  authority :  A  munic- 
ipal corporation  can  exercise  no  power  not 
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conferred  by  law.*  Its  acts  done  in  the  at- 
tempt to  exercise  a  power  not  possessed  are 
void,  and  there  is  no  distinction  between  the 
cases  of  an  entire  absence  of  enactment  con- 
ferring power  and  a  prohibition  of  its  exer- 
cise beyond  a  certain  limit.  Therefore,  hdd, 
that  under  the  constitutional  provision  lim- 
iting the  indebtedness  of  municipal  corpora- 
tions, bonds  of  a  city  issued  for  an  indebted- 
ness exceeding  in  amount  the  limit  thus 
fixed  were  void  as  to  the  portion  of  the  in- 
debtedness exceeding  such  limit,  even  in  the 
hands  of  an  innocent  purchaser:  McPheraon 
V.  Foster,  4»-48. 

Further  as  to  limitation  of  indebtedness, 
see  infra,  §§  155-187.    • 

48.  Where  the  statute  prohibited  a  county 
from  selling  or  disposing  of  its  swamp  lands 
until  the  title  was  perfected  in  the  state,  and 
the  county  violated  the  law,  and  the  pur- 
chaser receiving  the  deed  knew  of  the  pro- 
hibition on  the  part  of  the  county,  held,  that 
the  deed  was  void,  and  that  the  covenants 
thereof  would  not  be  binding  on  the  county : 
Itdbinson  v,  Bailey,  26  Fed.  Rep.,  219. 

44.  Monopolies  and  exclusive  priTileges: 
Municipal  corporations  cannot  grant  exclu- 
sive privileges  for  the  protection  of  business 
which,  without  prohibitory  legislation,  would 
be  free  to  all  men,  unless  by  an  express  legis- 
lative grant  of  power.  Monopolies  being 
prejudicial  to  the  public  welfare,  the  courts 
will  not  infer  grants  thereof,  refusing  to  pre- 
sume the  existence  of  legislative  intention  in 
conflict  with  public  policy.  It  cannot  be 
claimed  that  the  general  grant  of  such  pow- 
ers as  pertain  to  cities  includes  the  power  to 
grant  monopolies :  Logan  v,  Pyne,  43-524. 

45.  A  grant,  by  ordinance,  of  the  exclusive 
right  to  operate  a  street  railway  upon  the 
streets  of  a  city,  containing  no  provisions  as 
to  a  license  fee,  does  not  preclude  the  city 
from  imposing  a  license  upon  the  company 
operating  such  railway,  or  collecting  one  im- 
posed by  a  prior  ordinance  u|X)n  carriers  of 
passengers :  State  v,  Herod^  2&-123. 

46.  Where  the  contract  with  a  company 
for  supplying  water  to  the  city,  made  in  pur- 
suance of  statutory  authority,  provided  that 
the  privilege  of  furnishing  water  to  the  city 
should  be  exclusive  in  the  company,  hdd, 
that  the  grant  of  such  exclusive  privilege 
did  not  render  the  contract  void,  but  as  to 


whether  it  would  be  binding  as  against  others 
who  might  become  entitled  to  such  privilege, 
guoere:  Qrant  v.  Davenport,  36-896. 

47.  The  power  to  "grant  or  refuse  a  li- 
cense "  necessarily  implies  the  power  to  grant 
an  exclusive  license.  While  the  mere  power 
to  license  does  not,  it  seems,  include  the 
power  to  create  a  monopoly,  yet  where  the 
right  to  refuse  a  license  is  given,  the  corpora- 
tion may,  with  a  view  to  promote  the  public 
interest,  bind  itself  by  contract  not  to  issue 
another  license:  Burlington;  etc.  Ferry  Co, 
V,  Davis,  48-133. 

48.  An  ordinance  by  which  it  is  inipro{)erly 
undertaken  to  grant  an  exclusive  privilege 
will  not  be  wholly  void,  but  only  void  as  to 
the  provision  making  the  privilege  conferred 
exclusive:  Dodge  v.  Council  Bluffs,  57-560. 

49.  The  fact  that  a  provision  in  an  ordi- 
nance is  void  does  not  necessarily  give  the 
tax-payer  the  right  to  an  injunction  against 
the  right  to  an  exercise  of  power  under  such 
ordinance:  Ibid. 

50.  Control  of  legislature  over:  The  legis- 
lature may,  under  proper  limitations,  change, 
modify,  restrain  or  destroy  municipal  corpo- 
rations, securing  the  property  of  the  corpora- 
tion to  the  use  of  those  for  whom  it  was 
purchased :  Morford  v.  Unger,  8-82. 

51.  The  control  and  power  of  the  state  over 
municipal  corporations  is  limited  by  the  con- 
stitution; the  manner  of  their  exercise  is 
simply  restricted  and  directed  by  the  provis- 
ion requiring  such  legislation  to  be  by  gen- 
eral and  not  by  special  acts:  State  v.  King, 
37-462. 

52.  The  law  confers  upon  municipal  cor- 
porations the  power  to  sue  and  to  be  sued, 
and  it  has  provided  that  their  rights  and 
liabilities  shall  be  determined  by  the  ordinary 
tribunals  in  the  manner  prescribed  by  law 
for  the  determination  of  the  rights  and  lia- 
bilities of  natural  persons.  Therefore  a  stat- 
ute with  reference  to  jury  trial  which  is 
unconstitutional  as  to  natural  persons  will 
not  be  valid  as  applied  to  municipal  corpora- 
tions: Kelsh  V,  DyersviUe,  68-137. 

58.  A  municipal  corporation  is  protected 
in  its  property  by  the  same  constitutional 
guaranties  that  extend  over  natural  persons. 
Therefore,  held,  that  the  right  of  a  city  to 
taxes  lawfully  levied  became  vested  in  such 
sense  that  the  taxes  could  not  be  released  by 
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nbsequent  legislative  action.   (Court  equally 
divided):  Dubuque   v,  lUinois  Cent  R,  Co,, 


d4.  Powers  of  legislation ;  judicial  eon- 
tiol:  Within  the  sphere  of  their  delegated 
pL»weiB,  municipal  corporations  have  as  ah- 
eolute  control  as  the  general  assembly  would 
have  if  it  never  had  delegated  its  powers 
tir  exercised  them  by  its  own  laws.  The 
discretion  of  such  corporations  within  the 
gphoie  of  their  powers  is  as  wide  as  that 
po66e»sed  hy  the  government  of  the  state: 
Da  Moines  Gas  Co,  v.  Des  Moines,  44-505. 

^.  Therefore  anticipated  l^slation  by  a 
municipal  corporation  can  no  more  be  con- 
trolled by  injunction  than  can  general  legis- 
lation: Ibid, 

d6i.  Except  for  the  want  of  authority  or 
for  fraud,  a  court  cannot  interfere  with 
the  lawful  exercise  of  municipal  authority. 
Where  it  is  made  the  duty  of  the  council  to 
determine  whether  an  improvement  which 
they  are  authorized  to  make  is  demanded, 
their  determination,  if  fairly  made,  cannot 
be  interfered  with:  Brewster  v,  Davenport, 
51-427. 

o7.  Where  it  wras  sought  to  enjoin  the  city 
council  from  issuing  scrip  in  payment,  in  ad- 
vance, for  rent  of  city  office  rooms,  under  a 
daim  that  suitable  rooms  could  be  procured 
at  a  lets  price,  held,  that  in  the  absence  of 
actual  fraud  the  courts  could  not  interfere 
with  the  judgment  and  discretion  of  the 
council  in  determining  what  were  and  what 
were  not  suitable  rooms  for  the  pur})oses  of 
the  city  and  its  officers:  Moses  v,  Risdon, 
46-251. 

»8.  The  action  of  a  municipal  corporation 
in  exercising  the  powers  with  which  it  is 
dothed  under  circumstances  where  the  exer- 
dae  of  such  powers  is  regular  cannot  be 
called  in  question  by  the  action  of  quo  war- 
ranto: State  V.  Lyons,  81-433. 

c.  Contracts;  estoppels;  acts  of  officers. 

99,  Coninets  not  ander  seal:  Corpora- 
tions of  all  kinds  may  be  bound  by  contracts 
not  onder  seal :  Hing  v.  Johnson  County,  6- 

<a  Contracts  Iji  parol:  Municipal  corpo- 
ntixms  may  contract  in  parol  through  their 
aniborized  agents:  Indianola  v.  Jones,  2^282. 

IL  Therefore,    where  a  dty  had,  by  reso- 


lution,  authorized  a  contract  with  plaintiff 
by  which  he  was  to  make  certain  improve- 
ments at  the  expense  of  the  city,  and  he  pro- 
ceeded in  accordance  with  such  authority, 
held,  that  the  council  could  not  subsequently 
by  resolution  limit  the  amount  of  liability 
for  the  improvements  already  made:  Dun- 
comhe  v.  Fort  Dodge,  38-281. 

62.  Ratlflcatlon  of  contract:  Municipal 
corporations  may  ratify  contracts  made  with- 
out their  authority  and  thus  become  bound 
thereby  like  natural  persons.  Thus,  an  ac- 
ceptance of  and  payment  for  services  ren- 
dere<l  under  contract,  and  in  accordance  with 
its  terms,  may  amount  to  a  ratification  of 
such  contract:  Atheamv,  Independent  Dist,, 
33-105. 

63.  Where  a  board  of  supervisors  had, 
when  not  in  session,  offered  a  reward  for  the 
recovery  of  money  of  the  county,  and  a  party 
in  good  faith,  in  consequence  of  the  reward 
offered,  undertook  the  recovery  of  such 
money,  held,  that  a  ratification  of  their 
former  action  made  during  a  session  was 
binding  on  the  county,  even  though  not  made 
until  after  the  party  had  done  all  that  he  did 
toward  the  recovery  of  the  money :  Hawk  v, 
Marion  County,  48-472. 

64.  To  constitute  a  ratification  of  an  agree- 
ment by  the  city  council,  there  should  be 
at  least  the  express  assent  of  a  majority  of 
the  council  to  the  agreement,  given  with 
knowledge  of  the  terms  of  such  contract: 
Sioux  City  v,  Weare,  59-95. 

65.  A  city  having  power  to  construct  a 
ditch  may  incur  reasonable  expense  for 
right  of  way  therefor,  but  cannot  bind  itself 
by  contract  to  make  such  improvement,  nor 
render  it  hable  in  damages  for  failure  to 
make  the  same,  except  in  so  far  as  it  is  nec- 
essary to  make  contracts  and  incur  liabilities 
in  the  prosecution  of  the  work:  Stewart  v. 
Council  Bluffs,  50-668. 

66.  A  city  having  authority  to  procure 
right  of  way  for  a  ditch  may  agree  with  a 
third  person  to  procure  such  right  of  way, 
and  enter  into  a  binding  agreement  to  pay 
him  a  certain  amount  therefor,  and  it  cannot 
relieve  itself  from  liability  under  such  con- 
tract by  abandoning  the  contemplated  im- 
provementy  if  before  notice  thereof  the  other 
contracting  party  has  performed  the  terms 
of  the  contract:  Ibid.;  S.  C,  68-643. 
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67.  Acts  nltra  Tires:  A  municipal  corpo- 
ration may  set  up  as  a  defense  the  plea  of 
ultra  vires  to  any  contract  or  other  act  done 
in  Tiolation  or  excess  of  its  corporate  powers : 
Clark  V.  Des  Moines,  ld-199. 

68.  It  is  a  well  settled  rule  that  where  the 
consideration  received  by  a  corporation  under 
an  vXtra  vires  contract  can  be  restored,  a  court 
of  equity  will  not  relieve  the  corporation  as 
against  the  contract  without  providing  for 
the  restoration  of  the  consideration.  The 
only  exception  to  the  rule  is  the  case  of  bonds 
issued  in  excess  of  the  constitutional  limit 
of  indebtedness.  Where  the  money  obtained 
thereon  has  been  expended,  courts  of  equity 
decree  the  cancellation  of  such  bonds,  or  en- 
join payment,  without  decreeing  repayment 
to  the  bondholders  of  the  money  received  by 
the  corporation  on  the  bonds.  In  such  a  case, 
if  the  court  should  decree  repament,  the  very 
object  of  the  constitutional  provision  would 
be  defeated :  Turner  v,  Cruzen,  70 . 

69.  Where  certain  acts  of  a  municipal  cor- 
poration are  authorized,  and  they  are  done 
for  an  object  and  in  a  manner  not  author- 
ized, the  acts  may  be  valid ;  but  where  the 
acts  themselves  are  such  as  the  corporation 
is  prohibited  from  performing,  they  will  be 
vltra  vires  and  void,  and  the  corporation  and 
its  tax-payers  will  not  be  estopped  from  in- 
sisting upon  such  invalidity  even  as  against 
parties  acquiring  rights  without  knowledge 
of  such  fact:  McPlierson  v,  Foster,  43-48. 

70.  A  county  is  not  estopped,  as  against  a 
warrant  issued  by  one  of  its  officers,  from 
setting  up  the  defense  of  tUtra  vires,  or 
showing  that  it  was  procured  fraudulently, 
or  without  consideration  in  whole  or  in  part: 
Webster  County  v,  Taylor,  19-117. 

71.  Estoppels:  Where  a  district  township 
claimed  jurisdiction  over  a  certain  disputed 
territory  by  vulue  of  a  judgment,  and  en- 
tered into  a  contract  with  a  teacher  for  serv- 
ices to  be  performed  within  such  territory, 
which  were  rendered,  and  the  township  also, 
under  its  claim  of  jurisdiction,  collected 
taxes  in  the  territory,  held,  that  the  county, 
upon  being  adjudged  not  to  have  jurisdic- 
tion over  such  territory,  escaped  liability 
under  its  contract :  HuU  v.  District  T"p,  41- 
494. 

72.  While  tax-payers  may,  by  delay  and 
apparent  acquiescence,  estop  themselves  from 


applying  to  a  court  of  equity  for  an  injunc- 
tion to  prevent  an  improper  use  of  public 
funds,  yet  such  estoppel  does  not  arise  where 
the  complainant's  rights  are  clear,  and  the 
person  setting  up  the  estoppel  must  be 
deemed  to  have  acted  at  his  peril :  Dodge  v. 
Council  Bluffs,  57-560. 

73.  Where  a  city  had  levied  upon  a  certain 
piece  of  property  for  the  expense  of  ffiling 
the  same,  and  also  of  improving  the  street  in 
front  thereof,  held,  that  it  was  estopped  from 
setting  up  title  thereto :  Simplot  v.  Dubuque, 
49-680;  S,  C,  56-639. 

74.  But  such  estoppel  cannot  defeat  rights 
in  the  property  held  by  the  general  public : 
Simplot  V,  Chicago,  M.  <&  St,  P,  R.  Co.,  5 
McCrary,  158. 

And  further  as  to  estoppel  of  county  by 
taxation,  see  infra,  g§  838-849. 

75.  Indlvldaal  action  of  members  of 
board :  Where  a  board  of  directors  or  trust- 
ees is  authorized  to  enter  into  a  contract, 
the  assent  of  a  majority  of  them,  given  indi- 
viduaUy  and  not  at  a  duly  convened  meeting, 
will  not  be  binding  as  the  action  of  the 
board:  Herrington  v.  District  Tp,  47-11; 
Young  v.  Blackhawk  County,  66-460. 

76.  Written  consent  of  the  members  of 
the  board  of  supervisors,  acting  individually, 
to  a  change  of  a  contract,  will  not  be  binding 
on  the  county:  Mallory  v.  Montgomery 
County,  48-681.' 

77.  Delegation  of  authority:  The  board 
of  directors  of  a  municipal  corporation  may 
delegate  its  powers  as  to  a  particular  matter 
to  a  committee,  and  the  corporation  will  be 
bound  by  the  acts  of  the  committee  within 
the  scope  of  the  powers  designated :  DriscoU 
v.  Independent  School  Dist.,  61-426. 

78.  Where  an  ordinance  provided  that  if 
a  lot-owner  failed  to  construct  a  sidewalk 
when  required,  the  street  committee  should 
have  the  work  done,  held,  that  this  was  not 
an  improper  delegation  of  authority  to  the 
committee :  Brewster  v,  Davenport,  51-427. 

79.  Liability  for  acts  of  officers:  Acounty 
is  not  bound  by  the  unauthorized  acts  of  one 
of  its  officers,  with  respect  to  a  matter  wholly 
beyond  its  corporate  powers  and  duties: 
Webster  County  v.  Taylor,  19-117. 

80.  The  officers  of  a  municipal  corporation, 
including  its  legislative  or  governing  body^ 
are  merely  the  public  agents  of  the  corpora- 
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tiim  ^viio6e  duties  and  pollers  are  prescribed 
l)y  statute:  Clark  v.  Bes  Moines,  19-199. 

91.  A  municipal  oorporation  is  not  bound 
bj  tbe  acts  of  its  officers  outside  the  scope  of 
te  corporate  po^-ers :  Dively  v.  Cedar  Falls, 

^  The  liability  of  a  city  or  town  for  acts 
of  its  officers  in  destroying  property  for  the 
pnrpose  of  preT-enting  the  spread  of  fire  does 
not  exist  unless  by  statute.  If  it  is  not  au- 
thorised to  provide  by  ordinance  for  such 
destruction,  it  will  not  be  liable  for  the  acts 
of  its  agents  under  an  ordinance  assuming  to 
90  provide :  Field  v,  Des  MoineSy  89-575. 

83.  Payment  made  by  a  county  officer 
under  mistake  of  law  upon  an  indebtedness 
not  properly  authorized  is  binding  upon  the 
ecmnty :  Long  v.  Boone  County,  36-60. 

St.  OfBcers  of  a  municipal  corporation  de- 
lire  their  authority  from  the  charter  and  not 
from  the  oorporation  itself,  and  they  cannot 
bind  the  oorporation  to  an  act  which  is  in 
Tidation  of  the  constitutional  prohibition 
upon  its  powers:  McPherson  v,  Foster,  43-48. 

Sa.  If  a  contract  entered  into  is  such  that 
it  camiot  be  made  by  the  county  purporting 
to  make  it  except  upon  an  affirmative  vote 
of  the  electors,  and  is  thus  made,  the  board 
of  supervisors  of  the  corporation  has  no  au- 
thority to  waive  any  rights  acquired  by  vir- 
tue of  such  contract:  Burlington,  C,  B,  <& 
ML  R,  Co.  V.  Benton  County,  56-89. 

S6L  In  an  action  by  a  contractor  for  extra 
compensation  for  grading  streets,  field,  that 
tiie  city  was  bound  by  representations  made 
by  its  engineer  as  to  the  depth  of  excava- 
tkms  required  to  bring  the  streets  to  grade 
asder  contract:  Slusser  v,  Burlington,  47- 
300. 

87.  It  seems  that  a  street  commissioner  has 
BO  power  to  bind  the  city  by  a  contract  made 
by  him  originally  nor  by  ratification  of  such 
contract  made  by  other  authority :  Sioux  City 
V,  VFetm,  5&-v5. 

9S,  Where  it  was  sought  to  establish  as 

binding  upon  a  city  a  contract  made  by  the 

chairman  of  the  street  committee  in  regard 

to  the  removal  of  dirt  in  the  streets,  held, 

ibat  at  least  without  shovring  the  concurrence 

dM  majority  of  the  committee,  it  would  not 

h^regaided  sb  bfudlng  upon  the  city:  Ihid. 

S$.  It  cannot    be  afsumed  that  a  city  is 

fijj^  for  the  action  of  its  street  commissioner 


without  proof  of  ratification  or  adoption,  if 
nothing  is  shown  as  to  what  are  his  powers 
and  duties,  or  as  to  whether  the  act  is  within 
the  duties  of  his  office  or  the  general  scope  of 
Jiis  agency:  Hard  r.  Decordh,  43-313. 

90.  Although  acts  or  declarations  of  the 
officers  of  a  municipal  corporation  about  a 
matter  within  the  scope  of  his  official  author- 
ity may  be  evidence  against  the  corporation, 
such  act  or  declaration  must  be  contempo- 
raneous with  the  transaction  to  which  it  re- 
lates and  a  part  of  the  res  gestce:  Cramer  v, 
Burlington,  45-627. 

91.  The  mayor  of  a  city  cannot,  by  an  act 
or  agreement  on  his  part,  relieve  a  person 
from  obligations  imposed  by  city  ordinance; 
Ottumwa  V,  Parks,  43-119. 

Further  as  to  liability  for  acts  of  officers, 
see  infra,  I,  e. 

92.  De  faeto  officers:  The  acts  and  votes 
of  a  de  facto  alderman  are  valid,  especially 
when  it  is  sought  to  question  them  in  a  col- 
lateral proceeding:  Cochran  v,  McCleary, 
22-75. 

98.  The  powers  of  a  municipal  corporation 
must  be  exercised  by  the  proper  governing 
body  and  in  the  manner  required  by  its 
charter,  but  if  the  corporate  body  assumes 
to  act  under  and  by  virtue  of  the  charter, 
their  acts  as  such  officers  being  those  of  offi- 
cers de  facto  will  be  valid :  Decorah  v,  Buttis, 
25-12. 

94.  Before  one  can  claim  to  be  a  efe  facto 
officer  there  must  be  a  law  creating  the  of- 
fice. The  office  itself  must  be  one  de  jure; 
the  officer  may  then  be  one  de  facto:  Ibid. 

95.  Setting  aside  contract  for  fraud:  The 
rule  of  equity  which  will  set  aside  contracts 
for  fraud  may  be  applied  with  the  most  just 
and  excellent  effects  to  the  protection  of  cor- 
I)orations  from  robberies  committed  by  those 
who  take  advantage  of  the  negligence  or 
confidence  of  their  officers :  Carthan  v,  Lang^ 
69-884. 

d.  Indebtedness;  limit;  method  of  enr 

forcing. 

96.  Warrants  issued  by  the  officers  of 
a  municipal  corporation  are  not  bills  of  ex- 
change, but  are,  in  legal  effect,  the  promis- 
sory notes  of  the  corporation :  Clark  v,  Des 
Moines.  19-199. 
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97.  A  bona  fide  purchaser  for  value  of  the 
warrants  of  a  municipal  corporation  is  bound, 
at  his  peril,  to  ascertain  the  nature  and  ex- 
tent of  the  powers  of  such  corporation  and  its 
officers:  Ibid, 

98.  The  want  of  corporate  power  in  a  mu- 
nicipal corporation,  or  the  want  of  authority 
in  its  officers,  cannot  be  supplied  by  their  un- 
authorized acts  or  representations :  Ibid, 

99.  Where  warrants  are  issued  for  debts 
upon  which  the  corporation  is  absolutely  and 
unconditionally  liable,  but  ai-e  made  payable 
out  of  a  particular  fund,  they  are  not  de- 
pendent for  payment  upon  the  existence  of 
such  fund  at  the  time  of  demand  or  suit 
brought:  Ibid, 

100.  Warrants  issued  by  a  municipal  cor- 
poration in  satisfaction  of  a  judgment,  at  the 
rate  of  one  dollar  in  warrants  for  every 
seventy-five  cents  due  on  the  judgment, 
are  usurious :  Ibid, 

101.  Whether  a  municipal  corporation  is 
bound  by  the  action  of  its  council  in  agreeing 
to  pay  a  sum  which  is  clearly,  distinctly  and 
ascertainably  greater  than  the  amount  legally 
due,  qucBre:  Ibid, 

102.  The  illegality  of  a  county  warrant 
may  be  contested  by  the  county  in  an  action 
thereon.  It  is  not  precluded  by  the  action  of 
its  officers  in  issuing  it  from  denying  its 
validity :  Hospers  v,  Wyatt,  68-264. 

103.  A  county  may  maintain  an  action  to 
set  aside  a  judgment  fraudulently  procured 
upon  county  warrants  fraudulently  issued, 
the  holder  of  the  judgment  being  chargeable 
with  complicity  in  and  notice  of  the  frauds 
alleged:  O'Brien  County  v,  Broum,  1  Dillon, 
IS88. 

104.  School  orders  oi  warrants,  although 
payable  to  bearer  and  negotiable  in  form,  do 
not  possess  the  characteristics  of  negotiable 
paper:  Shepherd  v.  District  T*p,  23-595; 
National  State  Bank  v.  Independent  Dist, 
39-490;  School  Diat  v,  Lombard,  2  Dillon, 
493. 

105.  A  county  treasurer  has  no  authority 
to  pay  county  warrants  not  issued  under  the 
«eal  of  the  county,  signed  by  the  county 
clerk:  Smeltzer  v.  White,  92  U.  S.,  390. 

106.  A  warranty  by  a  citizen  of  Iowa  to 
a  citizen  of  Maryland,  made  on  a  sale  of 
county  warrants,  that  such  warrants  were 
"genuine   and    regularly  issued,'*    hdd  to 


mean  not  only  that  they  were  not  forgerieB 
and  were  issued  for  a  good  consideration, 
and  by  the  proper  officers,  but  also  that  they 
were  valid,  and  the  warrantor  was  held  liable 
where  the  warrants  were  issued  without  the 
county  seal  and  signature  of  the  clerk,  as  re- 
quired by  law :  Ibid 

107.  Scrip  issued  by  a  municipal  corpora- 
tion for  the  purpose  of  being  used  and  cir- 
culated as  money  in  violation  of  the  terms  of 
the  constitution  and  statutes  is  void,  and  its 
payment  cannot  be  enforced.  The  repeal  of 
the  statute  prohibiting  its  issuance  does  not 
render  valid  contracts  in  violation  of  the 
statute  made  while  it  was  in  force :  Dively  v. 
Cedar  Falls,  21-565. 

108.  But  where  such  scrip  was  issued  to 
pay  for  a  bridge,  and  was  so  used  in  the 
payment  of  actual  indebtedness,  Tieid,  that 
its  validity  was  not  aifected  by  the  fact  that 
members  of  the  city  council  of  the  city  issu- 
ing it  contemplated  at  the  time  of  voting  it 
that  it  might  become  a  convenient  circulat- 
ing medium,  or  that  it  was  so  used.  The 
law  prohibiting  the  issuance  of  such  scrip  to 
pass  as  money  was  intended  to  reach  bank- 
ing coi*porations  which  were  within  the  con- 
templation of  the  constitutional  provision: 
Dively  v.  Cedar  FaUs,  27-227. 

109.  Where  a  city  had  power  to  build  a 
free  but  not  a  toll  bridge,  and  issue  scrip  in 
payment  therefor,  held,  that  subsequent  ac- 
tion of  the  city  council  declaring  the  bridge 
to  be  a  toll  bridge,  after  the  making  of  the  con- 
tract and  the  issuing  of  the  scrip,  would  not 
render  it  invalid :  Ibid, 

110.  Where  a  municipal  corporation,  to 
provide  for  the  payment  of  a  valid  indebted- 
ness, illegally  issued  scrip  to  circulate  as 
money,  and  afterwards  took  up  and  issued 
warrants  on  its  treasury  for  the  amount 
thereof,  held,  that  such  warrants  were  sup- 
ported by  sufficient  consideration,  and  were 
valid  and  binding  upon  the  corporation: 
Clark  V,  Des  Moines,  19-199. 

111.  Manic! pal  bonds  being  evidences  of 
debt  are  personal  property:  CaUanan  v. 
Brown,  81-333. 

112.  Such  bonds  being  transferable  by  de- 
livery, and  bought  and  sold  in  the  stock  miff- 
kets  of  the  country,  are  adasB  of  negotiable 
securities:  Ibid, 

118.  The  same  rules  of  law  applicable  to 
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cdier  sales  of    property    are   applicable  to 

sach   bonds,    and    representations  made  in 

coonection  i^th  such  sales  which  would,  in 

case  of  sale  of  other  property,  amount  to  a 

warranty,  will  be  so  considered  in  reference 

to  such  bonds:  Ihid, 

114.  As  municipal  bonds  are  issued  for 
sale  in  the  market  the  right  and  title  of  the 
first  purchaser  directly  from  the  municipality 
are  as  fully  enforced  and  protected  as  if 
he  were  the  x>er8on  buying  at  a  subsequent 
tale  on  the  market.  The  first  purchaser  of 
SQch  bonds  is  no  more  affected  with  notice 
than  a  subsequent  purchaser  thereof.  The 
sale  thereof  is  to  be  treated  as  the  sale  of  a 
chattel:  Orifflth  v.  Burden,  35-138. 

115.  Railroad  indemnity  bonds  held  to  be 
negotiable  paper,  and  to  have  all  the  inci- 
dents of  such  paper :  Durant  v.  Iowa  County, 
"Woolworth,  69. 

lie  Fraud  in  the  issue  of  bonds  given  by 
a  county  in  aid  of  a  railroad  is-  no  defense 
against  a  third  person  who  is  an  innocent 
purchaser  for  value :  Muscatine  v.  Mississippi 
*  Jf.  R.  Co.,  1  Dillon,  536. 

117.  Such  defense,  even  when  allowable, 
must  be  set  up  before  judgment,  and  cannot 
afterwards  be  interposed  to  an  action  to  en- 
force the  judgment :  Ibid, 

11$.  Municipal  bonds  with  coupons  pay- 
able to  bearer  are  negotiable  securities,  and 
have  all  the  qualities  and  incidents  of  nego- 
tiable paper.  The  coupons  are  negotiable 
like  the  bonds.  It  is  not  necessary  that  the 
holder  of  the  coupon,  in  order  to  recover, 
sbould  own  the  lx)nds  from  which  they  are 
detached :  Thompson  v.  Lee  County,  8  Wall., 


«. 
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1 19.  School  bonds,  under  the  laws  of  Iowa, 
reciting  upon  their  face  conformity  with  the 
statute  in  the  matter  of  their  execution,  are 
promissory  notes  negotiable  by  the  law  mer- 
chant :  Addey  School  Dist  v.  Hall,  113  U. 
&,  135. 

ISO,  Becitals  on  the  face  of  such  bonds 

tlyit  they  were  issued  conformably  to  statute 

donot  take  away  their  qualities  and  incidents 

MB  commercial  securities,  nor  does  the  fact 

fh^  the  option,  is  reserved  to  the  county  to 

par  at  anr  time  before  maturity  destroy  their 

negotiable  character :  Ibid. 

12i    Where  tbe  statute  provided  that  the 
nroceedB  of  tbe   issue  of  bonds  made  by  a 


municipality  in  aid  of  a  railroad  be  ex- 
pended in  the  county,  and  the  specific  propo- 
sition submitted  to  the  vote  of  the  people 
was  based  upon  this  condition,  and  the  rail- 
road company  agreed  to  thus  expend  the 
money  raised,  held,  that  this  agreement  con- 
templated the  negotiation  of  the  bonds  in 
the  regular  and  ordinary  way  and  the  keep- 
ing of  the  proceeds  thereof  separate  from  the 
other  assets  of  the  company,  and  that  the 
proceeds  should  be  expended  within  the 
county ;  therefore,  held,  that  tliese  bonds  were 
not  covered  by  a  mortgage  of  the  railway 
company  in  whose  favor  they  were  issued, 
covering  all  its  real  and  personal  property 
then  owned  or  thereafter  to  be  acquired  by 
it.  In  such  case,  held,  that  the  mortgagee 
took  subject  to  the  obligations  of  the  railroad 
company  and  not  as  a  holder  for  value: 
Foote  V.  Mt,  Pleasant,  1  McCrary,  101. 

123.  Where  a  municipal  corporation  has 
the  power  to  bind  itself  by  a  written  obliga- 
tion without  the  power  to  make  the  same 
negotiable,  and  it  executes  its  written  obliga- 
tion making  it  negotiable  in  form,  such  obli- 
gation will  not  be  void,  but  will  simply  be 
non-negotiable :  Sioux  City  v.  Weare,  59-95. 

As  to  county  bonds  issued  in  aid  of  rail- 
roads, see  infra,  §§  861-872 ;  and  as  to  county 
bonds  in  general,  see  infra,  §§  897-901. 

123.  Issued  without  authority:  A  munici- 
pal corporation  is  not  liable  to  a  bona  fids 
holder  of  negotiable  paper  issued  by  its  ofii- 
cers  or  even  by  authority  of  the  city  council* 
in  excess  of  their  powers:  Clark  v,  Des 
Moines,  19-199. 

124.  The  statutes  prescribing  the  duties 
and  powers  of  the  officers  or  other  agents  of 
a  municipal  corporation  are  notice  to  every 
one  of  the  extent  of  their  authority :  Ibid. 

125.  Where  no  express  authority  is  given 
to  issue  negotiable  paper,  and  such  power  is 
not  necessary  as  an  incident  to  powers 
granted,  it  should  not  be  held  to  exist  by  im- 
plication: Ibid, 

126.  Whether  a  municipal  corporation,  in 
the  absence  of  any  express  power  to  do  so  or 
to  do  any  other  act  to  which  such  power  is  in- 
cident, can  specially  confer  upon  its  officers 
authority  to  bind  it  to  negotiable  paper  which 
shall  be  free  from  equities,  quaere:  Ibid. 

127.  Where  bonds  are  issued  by  a  mimiO" 
ipal  corporation  in  excess  of  its  authority. 
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which  illegality  is  apparent  on  their  face, 
they  are  no  more  enforceable  in  the  hands  of 
a  bona  fide  purchaser  for  value  than  in  those 
of  the  original  payee:  ChUmberlain  v,  Bur- 
lington, 19-895. 

128.  Without  express  authority  to  do  so, 
municipal  corporations  cannot  bind  them- 
selves by  paper  having  the  incidents  of  ne- 
gotiability, and  such  paper  has  no  other  bind- 
ing effect  in  the  hands  of  a  bona  flde  in- 
dorsee for  value  before  maturity  than  in  the 
hands  of  the  original  holder :  Dively  v.  Cedar 
FaUs,  21-566. 

129.  Bonds  issued  entirely  without  author- 
ity are  void,  even  in  the  hands  of  an  inno- 
cent holder :  Williamson  r.  Keokuk,  44-88. 

180.  Where  a  municipal  corporation  issues 
its  bonds  in  excess  of  the  constitutional  limit 
of  indebtedness,  it  will  not  be  bound  thereby, 
nor  will  it  be  liable  to  pay  back  what  has 
been  received  thereon ;  otherwise,  the  uncon- 
stitutional act  of  the  authorities  in  issuing 
bonds  would  impose  upon  the  corporation 
an  indebtedness  in  excess  of  its  constitu- 
ticmal  limit :  McPherson  v.  Foster,  43-48. 

131.  Bonds  issued  by  a  municipal  corpora- 
tion in  excess  of  the  constitutional  limit  of 
five  per  cent,  of  its  taxable  property  are 
void  even  without  regard  to  the  good  faith 
with  which  they  are  purchased  and  the  want 
of  notice  of  their  invalidity :  Mosher  r.  Inde- 
pendent Softool  Dist,  44-128. 

182.  Bonds  issued  by  a  county  in  payment 
of  a  judgment  under  authority  of  statute, 
held  valid  in  the  hands  of  a  purchaser  in 
good  faith  for  value  without  notice  of  any 
claim  that  they  were  illegal  for  any  cause, 
although  the  indebtedness  for  which  the 
judgment  was  rendered  was  in  excess  of  the 
> constitutional  limit  of  indebtedness,  such  de- 
fense not  having  been  interposed  by  the 
board  of  supervisors:  Sioux  City  cfr  St.  P, 
R,  Co,  V,  Osceola  County,  45-168;  S,  C,  52-26. 

See  further  as  to  bonds  in  excess  of  the 
limit  of  indebtedness,  infra,  §§  155-186. 

138.  Where  a  municipal  corporation  has 
issued  bonds  to  a  judgment  creditor  in  pay- 
ment of  a  judgment,  a  third  person  who  is 
liable  to  the  city  for  the  indebtedness  which 
it  thus  attempts  to  pay  cannot  set  up  the 
fact  that  such  bonds  are  invalid  by  reason  of 
being  in  excess  of  the  constitutional  limit: 
Sioux  City  v,  Weare,  59-95. 


134.  Where  a  corporation  has  power  under 
any  circumstances  to  issue  negotiable  securi- 
ties, a  bona  fide  holder  has  a  right  to  pre- 
sume that  they  were  issued  under  circum- 
stances giving  the  requisite  authority,  and 
they  are  no  more  liable  to  be  impeaclied  for 
infirmity  in  the  hands  of  such  holder  than 
any  other  commercial  paper :  Gelpcke  v.  Du- 
buque, 1  Wall.,  175. 

135.  Where  suit  is  brought  on  municipal 
bonds,  and  the  law  regulating  their  issue  re- 
quires the  consent  thereto  of  two-thirds  of 
the  electors,  such  consent  need  not  be  averred 
by  plaintiff:  Gelpcke  v.  Dubvque,  1  Wall., 
221. 

18B.  A  party  taking  municipal  bonds  is 
bound  to  look  to  the  legal  authority  under 
which  they  are  issued.  If  that  is  sufficiently 
comprehensive  he  has  a  right  to  presume  that 
the  ofELcers  empowered  to  act  and  acting 
under  it  complied  with  the  requirements  of 
the  law.  Therefore,  where  the  record  shows 
that  bonds,  requiring  for  their  validity  the 
approval  of  a  two-thirds  majority  of  the 
electors,  are  issued  upon  the  requisite  major- 
ity of  votes  in  their  favor  and  that  they  are 
issued  in  good  faith  without  objection,  the 
municipality  cannot  afterwards  question  the 
regularity  of  its  own  proceedings :  Clapp  v. 
Cedar  County,  5-15;  Meyer  v,  MuscatiTie,  1 
Wall.,  384;  Lynde  v,  Winnebago  County,  15 
Wall..  6. 

137.  Recitals  in  county  bonds  that  they 
are  issued  in  accordance  with  statute  and 
authorized  by  vote  of  the  people,  being  made 
by  officers  invested  by  statute  with  the  power 
of  deciding  whether  these  conditions  have 
been  fulfilled  or  not,  are  not  open  to  the  de- 
fense of  want  of  consideration,  or  of  fraud  on 
the  part  of  the  officers,  or  of  non-compliance 
with  the  conditions  precedent  to  the  right  to 
exercise  the  power:  Carpenter  v,  Buena 
Vista  County,  5  Dillon,  556. 

138.  Where  school  bonds  recited  that  they 
were  issued  by  the  board  of  directors  by  au- 
thority of  an  election  of  the  voters  of  the 
district  in  conformity  with  the  provisions  of 
statute,  held,  that  it  was  not  thereby  implied 
that  the  bonds  had  been  issued  in  conformity 
with  the  constitutional  provision  in  regard 
to  limit  of  indebtedness,  and  that  as  to  this 
defense  the  holders  took  such  bonds  at  their 
peril.     Where  the  holder  relies  upon  mere 
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ndtals  in  &e  bond  tbey  should  be  clear  and 
QBambigaoos  in  order  to  estop  the  mnnici- 
pality,  in  whose  name  they  have  been  issued, 
from  showing  that  they  were  issued  in  viola- 
tioD  or  without  authority  of  law :  School  Dist. 
c  Stone,  106  U.  S.,  183. 

1S9.  The  recital  that  bonds  were  issued 
under  the  provisions  of  a  certain  statute  is 
simply  an  assertion  that  they  are  subject  to 
<s>  controlled  by  the  provisions  of  such  stat- 
Qte,  and  the  municipality  is  not  estopped 
from  setting  up  that  the  bonds  were  issued 
in  excess  of  the  constitutional  limit  of  indebt- 
edness: Bates  V.  Independent  School  Dist,, 
25  Fed.  Bep.,  103;  Geneva  Nat  Bank  v.  In- 
dependent  School  Dist,,  25  Fed.  Rep.,  639; 
V.  Indqpe7ident  School  Dist,,  25  Fed. 
685. 

140.  An  allegation  that  a  proposition  to  issue 
the  bonds  was  never  submitted  to  the  people 
of  the  county,  and  that  the  bonds  were  not 

led  by  authority  of  the  board  of  supervis- 
I,  and  that  they  were  issued  by  the  county 
dLeA  on  his  own  motion  without  any  such 
aathority,  the  name  of  the  president  of  the 
board  of  8ui>ervisors  being  forged  thereto  by 
faini,  held  sufficient  to  show  a  defense  to 
such  b<Hids:  Carpenter  v.  Buena  Vista 
County^  5  Dillon,  556,  561. 

Further  as  to  negotiability  of  bonds  and 
wmrrants,  see  Bills  aixd  Notes,  §§  6-13. 

141.  Batlfleation:  Bonds  defectively  exe- 
coted  by  the  county,  but  afterwards  ratified 
by  an  act  of  the  legislanure,  become  binding : 
Thompson  v.  Lee  County,  3  WaU.,  827. 

142.  "Where  there  appears  to  be  a  perfect 
acquiescence  in  the  action  of  the  officers  of  a 
city  in  making  an  irregular  issue  of  railroad 
bonds,  and  no  attempt  to  enjoin  their  issue 
and  delivery  is  made  until  the  city  is  called 
on  to  pay  interest,  it  is  then  too  late  to  ob- 
ject to  irr^^larity  of  execution :  Bogers  v. 
Burltngton,  S  Wall.,  654;  Lamed  v,  Burling- 
ton, 4  WaiL,  275. 

1I&  Fmod:    In   a  particular  case,  held, 

that  there  -was  sufficient  evidence  of  fraud 

ID  the  issuance   of  county  bonds  to  throw 

upon  the  bolder  the  burden  of  showing  that 

be  bad  reoei-red  such  bonds  before  maturity 

find  for    value:  Smith  v.   Sac   County,  11 

WaB.,  139. 

144.  Res  Adjodicata:  But  held^  that  such 
adjadication    did     not  estop  another  party 


holding  other  bonds  of  the  same  series  and 
other  coupons  attached  to  the  same  bonds  in 
the  original  action,  from  showing  in  a  second 
action  against  the  county,  that  he  acquired 
such  other  bonds  and  coupons  for  value  be- 
fore maturity:  Cromwell  v.  Sac  County,  94 
U.  a,  851. 

145.  A  suit  brought  in  the  proper  way 
upon  coupons  is  conclusive  so  far  as  such  cou- 
pons are  concerned,  and  is  also  conclusive  in 
a  second  suit  between  the  same  parties  upon 
other  bonds  or  coupons  belonging  to  the 
same  series  so  far  as  the  issues  affecting  such 
bonds  or  coupons  were  in  fact  heard  and  de- 
termined in  the  former  suit.  But  such 
former  suit  does  not  estop  an  action  upon 
other  bonds  or  upon  bonds  the  coupons  of 
which  were  previously  involved,  so  far  as  the 
second  action  gives  rise  to  an  issue  not  raised 
in  the  former  action :  Oeneva  Nat.  Bank  v. 
Independent  School  Dist,,  25  Fed.  Rep.,  629; 
Neabit  v.  Independent  School  Dist.,  25  Fed. 
Rep.,  635. 

146.  Notiee:  The  fact,  that  one  purchased 
county  bonds  having  coupons  thereon  due 
and  unpaid  does  not  of  itself  deprive  him  of 
the  rights  of  a  holder  for  value  before  dis- 
honor without  notice.  The  non-payment  of 
interest  instalments,  taken  into  connection 
with  the  fact  that  other  coupons  have  been 
paid,  is  too  slight  a  circumstance  of  illegal- 
ity or  irregularity  in  the  issue  of  the  bonds : 
CromiveU  v.  Sac  County,  96  U.  S.,  51. 

147.  Interest:  County  bonds  payable  in 
New  York,  bearing  interest  at  ten  per  cent, 
until  maturity,  held  to  draw  interest  after 
maturity  under  the  laws  of  Iowa  and  not 
those  of  New  York :  Ibid. 

148.  Limitation:  The  statute  of  limita- 
tions commences  to  run  against  interest  cou- 
pons from  the  time  the  coupons  respectively 
mature,  and  a  failure  to  detach  and  present 
them  when  due  will  not  prevent  the  statute 
running  from  that  date:  Amy  v,  Dubuque, 
98  U.  S.,  470. 

149.  For  what  purpose  bonds  may  be 
issued :  A  municii>al  corporation  has  no  in- 
herent right  of  legislation,  and  cannot,  there- 
fore, subscribe  for  stock  in  a  public  improye- 
ment  unless  authorized  to  do  so  by  the  legisla- 
ture. But  the  legislature,  unless  restrained 
by  the  organic  law,  has  the  right  to  autlior- 
ize  a  municipal  corporation  to  take  stock  in  a 
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railroad  or  other  work  of  internal  improve- 
ment, to  borrow  money  to  pay  for  it,  and  to 
levy  a  tax  to  repay  the  loan.  And  this  au- 
thority can  be  conferred  in  such  a  manner 
that  the  objects  can  be  attained  either  with 
or  without  the  sanction  of  the  public  vote : 
Thompson  v,  Lee  County,  8  Wall.,  327. 

150.  Under  a  charter  authorizing  a  city  to 
"borrow  money  for  any  public  purpose," 
held,  that  improvement  of  streets  and  high- 
ways in  the  city,  and  connecting  it  with 
other  points,  were  among  such  purposes,  and 
that  as  a  railway  is  an  improved  highway, 
the  city  might,  imder  such  grant  of  power, 
borrow  money  in  aid  of  a  railroad :  Rogers 
V.  Burlington,  8  Wall.,  664. 

151.  Under  the  same  provision  in  a  city 
charter,  held,  that  the  city  might  borrow 
money  to  aid  in  the  construction  of  a  plank 
road  leading  from  and  extending  to  or  pass- 
ing through  the  limits  of  the  corporation, 
and  that  the  bonds  of  the  corporation  given 
for  such  purpose  were  valid  and  binding: 
Mitchell  V,  Burlington,  4  Wall.,  270;  Lamed 
V,  Burlington,  4  Wall.,  275. 

152.  Under  the  original  charter  of  the 
city  of  Keokuk  and  an  amendment  thereto 
authorizing  the  council,  by  ordinance,  to 
borrow  money  on  the  credit  of  the  city,  to  a 
certain  extent,  and  to  a  greater  extent  if 
authorized  by  a  vote  of  the  people,  held, 
that  the  council  had  no  authority  to  issue 
bonds  in  aid  of  railway  companies:  Will- 
iamson 1?.  KeokiUe,  44r-88. 

158.  By  a  series  of  decisions  of  the  supreme 
court  of  Iowa,  the  right  of  the  legislature  to 
authorize  corporations  to  issue  bonds  in  aid 
of  railways  extending  beyond  the  corporate 
limits  was  established,  and  notwithstanding 
a  later  case  {State  ex  rel.  v,  Wapello  County, 
18-888),  overruling  these  decisions,  the  fed- 
eral courts  upheld  bonds  in  aid  of  railroads 
issued  at  a  time  when  the  decisions  in  favor 
of  the  validity  of  such  bonds  were  recog- 
nized as  valid,  holding  that  the  validity  of  the 
obligation  of  such  bonds  could  not  be  im- 
paired by  a  subsequent  decision  of  a  state 
court  altering  the  construction  of  the  law  any 
more  than  by  a  subsequent  act  of  legislation : 


Qtlpcke  V,  Dubitqiie,  1  Wall.,  175;  Cfelpcke 
V,  Dubuque,  1  Wall.,  220;  Meyer  v,  MuMa- 
tine,  1  Wall.,  384;  Lee  County  v.  Rogers^ 
7  Wall.,  181 ;  Railroad  Company  t?.  Howard, 
7  Wall.,  418. 

154.  But  bonds  issued  after  the  overruling 
of  the  earlier  decisions  upholding  their  valid- 
ity were  not  enforced  by  the  federal  courts : 
Foote  V,  Mt.  Pleasant,  1  McCrary,  101.  And 
see  King  v.  Wilson,  1  Dillon,  555. 

Further  as  to  county  bonds  in  aid  of  rail- 
ways, see  infra,  §J5  861-872. 

155.  Limitation  of  indebtedness:  Under 
the  section  of  the  constitution  ^  providing  that 
no  municipal  corporation  shall  become  in- 
debted to  an  amount  in  the  aggregate  exceed- 
ing five  per  centum  on  the  value  of  its  tax- 
able property,  outstanding  warrants  as  well 
as  bonds  are  to  be  taken  into  consideration  in 
estimating  the  indebtedness.  The  constitu- 
tional inhibition  applies  to  indebtedness  in- 
curred in  any  manner  or  for  any  purpose: 
Council  Bluffs  v.  Stewart,  51-885. 

156.  It  applies  to  indebtedness  already  due 
as  well  as  that  to  become  due:  Grant  v» 
Davenport,  86-896. 

157.  If  the  corporation  has  money  in  its 
treasury  to  meet  its  indebtedness,  the  issue 
of  warrants  to  any  amount,  however  great, 
over  the  constitutional  limit,  will  not  be  a 
violation  of  such  provisions:  Dively  v.  Cedar 
FaUs,  27-227. 

158.  The  indebtedness  here  contemplated 
is  different  from  an  obligation  to  pay.  A 
contract  under  which  a  certain  sum  within 
the  constitutional  limit  was  to  be  paid  each 
year  would  be  valid,  although  the  entire 
amount  of  the  obligation  of  the  contract  was 
greatly  in  excess  of  the  constitutional  limit : 
Ibid. 

159.  This  section  applies  not  only  to  a 
present  indebtedness,  but  also  to  such  a  one 
as  is  payable  on  a  contingency  at  some  future 
time,  or  which  depends  on  some  contingency 
before  a  liability  is  created ;  but  it  must  ap- 
pear that  such  contingency  is  sure  to  take 
place,  irrespective  of  any  action  taken  or 
option  exercised  in  the  future.  Therefore, 
held,  that  an  ordinance  of  a  city  authorizing 


>  Art.  I,  $  8.  No  county,  or  other  political  or  municipal  corporation,  shall  be  allowed  to  become  indebted  Id 
any  manner,  or  for  any  purpose,  to  an  amount  in  the  a^;gregate  exceeding  five  pw  centum  on  the  ralue  of  the 
taxable  property  within  such  county  or  corporation — to  be  aaoertained  by  the  last  state  and  county  tax  lists, 
previous  to  the  incurring  of  such  indebtedness. 
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tbe  erection  of   ivater   ^works  by  a  private 

comp«ny,  ^witb  tbe  provision  that  the  city 

mi^t,  at  its  option,  purchase  them  in  the 

fotnre  on  certain  terms,  etc. ,  was  not  the  in- 

cmnng    of    an     indebtedness:    Burlington 

Water  Co.  tj.  TToodujard.  49-^. 

160.  Bonds  issued  in  payment  of  a  valid 
judgment,  not  exceeding  the  constitutional 
limit  vrhen  rendered,  vsill  be  valid,  although 
at  the  time  they  are  issued  the  limit  of  in- 
debtedness has  been  reached.  The  issue  of 
sach  bonds  does  not  increase  the  indebted- 
Den :  Sioux  City  v.  Weare,  5ft-95. 

161.  The  constitutional  limit  does  not  re- 
late to  interest  and  coupons  upon  bonds  le- 
gally issued,  and  although  they  may  swell 
tbe  total  indebtedness  to  a  sum  in  excess  of 
the  oonstitational  limit  they  will  be  valid : 
Dorant  t?.  Iowa  County ,  Woolworth,  69. 

16S.  Bonds  issued  in  excess  of  the  consti- 
tational  limit  are  void  without  regard  to  the 
good  faith  and  want  of  notice  of  the  holder : 
McPherson  r.  Foster^  43-48 ;  Mosher  r.  Inde- 
pendent School  Dist,  44-122. 

1€S.  An  order  or  warrant  issued  in  excess 
of  the  constitutional  limitation  is  void.  Such 
Older  not  being  negotiable  a  bona  fide  holder 
will  acquire  no  rights  thereunder :  National 
State  Bank  v.  Independent  Dist,,  39-490. 

Itt4«  A  party,  contracting  with  a  city 
whereby  indebtedness  is  created,  must  at  his 
peril  take  notice  of  the  financial  standing  and 
eondition  of  the  city,  and  whether  the  pro- 
posed indebtedness  is  in  excess  of  the  consti- 
tational  limit:  French  v.  Burlington,  42-614. 
I69.  The  statute  (15  G.  A.,  ch.  23).  giving 
to  holders  of  bonds  issued  in  excess  of  the 
constitutional  limit,  a  lien  for  material  fur- 
nished by  them  upon  a  building  in  which  it 
should  be  used,  held,  unconstitutional,  in  that 
it  was  sought  thereby  to  render  the  corpora- 
tun  liable  for  such  improvements  beyond  its 
constitutional  limit  of  indebtedness :  Mosher 
r.  Independent  School  Dist.,  44-122. 

166L  A  guaranty  by  a  municipal  corpora- 
tkm  which  is  beyond  the  constitutional  limit 
iiTQHf:  Carter  v.  Dubuque,  35-416. 

167.  Kuc  payers  of  a  city  do  not,  by  failure 

to  object  to  the  contracting  of  an  indebted- 

neoB  in  excess  of  the  constitutional  limit, 

tttop  themselvefl  from  insisting  upon  the  in- 

FaZidftf  of  such    indebtedness:   McPherson 

9L  Fotter,  4S^43, 


168.  If  a  part  of  the  indebtedness  is  in  ex- 
cess of  the  constitutional  limit,  the  portion 
within  the  limit  will  be  valid  and  enforced, 
while  the  portion  beyond  the  limit  will  be 
held  void:  Ibid. 

169.  Where,  in  such  a  case,  bonds  were 
issued  bearing  the  same  date,  and  for  por- 
tions of  the  same  indebtedness,  hdd,  that  the 
bonds  would  be  considered  valid  for  the  pro 
rata  proportion  of  the  indebtedness  not  in 
excess  of  the  constitutional  limit :  Ibid, 

170.  Bonds  issued  in  payment  of  a  judg- 
ment recovered  on  debts  contracted  in  excess 
of  the  constitutional  limit  are  valid  in  the 
hands  of  innocent  holders :  Siovx  City  cfir  St* 
P.  R.  Co.  V,  Osceola  County,  46-168 ;  Siovx 
City  A  St.  P.  R.  Co.  v.  Osceola  County,  52-26. 

171.  It  is  not  ground  for  restraining  the 
collection  of  a  tax  that,  when  collected,  it 
will  be  applied  to  an  unconstitutional  indebt- 
edness :  Strohm  v.  Iowa  City,  47-43. 

172.  In  an  action  against  a  city  for  dam- 
ages by  reason  of  negligence  in  the  care  of 
its  streets,  it  is  no  defense  that  the  city  is 
already  indebted  beyond  the  constitutional 
limit :  Bartle  v.  Des  Moines,  38-414 ;  Rice  v. 
Des  Moines,  40-638 ;  Thomas  v,  Burlington^ 
69-140. 

178.  An  indebtedness,  strictly  speaking, 
cannot  be  created  except  by  contract,  either 
express  or  implied,  and  the  indebtedness  pro- 
hibited by  the  constitution  is  such  as  is 
created  by  the  voluntary  action  of  both  the 
debtor  and  creditor :  Thomas  v.  Burlington, 
69-140. 

174.  So  where  the  city  has  unlawfully  col- 
lected taxes,  an  action  to  recover  back  taxes 
thus  unlawfully  collected  will  not  be  de- 
feated by  reason  of  the  indebtedness  of  the 
city  beyond  the  constitutional  limit :  Ibid, 

1 75.  A  city  has  a  right  to  retain  and  apply 
its  current  revenues  to  the  payment  of  its 
ordinaiy  and  current  expenses,  even  as 
against  a  judgment  creditor ;  and  where  the 
contract  made  by  the  municipal  corporation 
pertains  to  its  ordinary  expenses  and  is,  to- 
gether with  other  like  expenses,  within  the 
limit  of  its  current  revenues,  and  such  special 
taxes  as  it  may  legally  and  in  good  faith  in- 
tend to  levy  therefor,  such  contract  does  not 
constitute  the  **  incurring  of  indebtedness  " 
within  the  meaning  of  the  constitutional 
provision :  Grant  v.  Davenport,  36-396, 
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17B.  This  constitutional  limitation  is  appli- 
cable to  the  expenses  of  necessary  as  well  as 
convenient  improvement  of  the  streets.  It 
matters  not  for  what  purpose  the  indebted- 
ness is  incurred ;  it  is  prohibited  for  any  pur- 
pose in  excess  of  the  limit,  imless  it  can  be 
reasonably  shown  that  it  pan  be  liquidated 
and  paid  from  the  ordinary  current  revenues 
of  the  city :  French  v»  Burlington,  42-614. 

177.  In  ascertaining  whether  the  contem- 
plated indebtedness  is  within  the  current 
revenue,  such  revenue  as  is  absolutely  certain 
to  be  received  from  the  collection  of  taxes 
may  be  anticipated,  to  at  least  some  extent, 
and  an  indebtedness  accordingly  contracted : 
Ibid, 

178.  In  ascertaining  the  whole  resources 
of  a  city,  taxes  levied  should  be  regarded  as 
available  assets  up  to  the  time  of  the  annual 
tax  sale,  but  after  that  period  the  burden  is 
on  the  city  to  show  that  such  taxes  have  any 
value  which  can  be  counted  as  available  for 
the  purpose  of  meeting  a  proposed  indebted- 
ness: Ibid. 

179.  In  ascertaining  the  entire  indebted- 
ness with  reference  to  the  constitutional  lim- 
itation, uncollected  taxes  and  the  levy  for  the 
current  year  will  not  be  taken  into  account 
as  reducing  such  indebtedness  (explaining 
French  v.  Burlington,  42-614) :  Council  Bluffs 
V,  Stewart,  61-885. 

180.  The  tax  lists  are  not  made  until  after 
the  equalization  in  June,  and  ai*e  not  com- 
pleted until  after  the  levy  of  taxes  in  Sep- 
tember. And  where  a  tax  was  voted  in  May, 
which  was  in  excess,  of  the  five  per  cent,  limit 
as  based  upon  the  tax  list  of  the  previous 
year,  held,  that  it  was  not  proper  to  consider 
the  assessor's  lists  of  the  current  year  as 
showing  that  such  tax  was  not  in  excess  of 
the  constitutional  limit:  Wilkinson  v.  Van 
Orman,  70-280. 

181.  Where  the  question  was  whether,  at 
the  time  certain  orders  were  given  by  the 
secretary  of  a  school  district  upon  the  treas- 
ury, its  indebtedness  exceeded  its  constitu- 
tional limit,  it  appeared  that  certain  lands 
included  in  the  tax  list  were  not  valued 
therein,  and  that  the  taxes  thereon  were 
marked  paid,  held,  that  evidence  as  to  the 
value  of  such  lands  was  admissible,  subject 
to  the  right  of  defendant  to  show  the  rate 
per  cent,  of  the  taxes  and  the  amount  paid, 


and  thus  ascertain  the  assessed  value :  Worm' 
ley  V,  District  Tp,  45-666. 

183.  Tins  constitutional  provision  as  to  the 
limit  of  indebtedness  is  applicable  to  school 
districts:  Winspear  v.  District  Tp,  37-542; 
Mosherv.  I7idependent  School  Dist,  44-122. 

188.  Also  to  cities  organized  under  special 
charter  prior  to  the  constitution:  Scott  v. 
Davenport,  84-208 ;  Council  Bluffs  v,  Stewart ^ 
51-385. 

1 84.  The  adoption  of  the  constitutional  pro- 
vision as  to  limit  of  indebtedness  did  not  im- 
pair any  contract  previously  made  although  in 
excess  of  the  limit  imposed ;  but  any  provisions 
of  a  city  charter  authorizing  the  contracting 
of  indebtedness  in  excess  of  the  limit  fixed 
were  thereby  repealed :  Scott  v.  Davenport, 
34-208. 

185.  The  fact  that  as  a  result  of  the  incur- 
ring of  the  indebtedness,  the  city  is  to  acquire 
valuable  property  productive  of  revenue, 
does  not  take  the  case  out  of  the  constitu- 
tional provision :  Ibid. 

186.  A  contract  for  gas,  made  before  the 
constitutional  limitation  was  adopted,  held 
binding,  although  the  effect  was  to  impose  an 
indebtedness  in  excess  of  the  limit :  Daven- 
port Gas,  etc,  Co.  v.  Davenport,  18-229. 

187.  The  provisions  of  a  city  charter  limit- 
ing the  amount  of  indebtedness  which  the 
city  council  might  contract  for  borrowed 
money,  held,  not  applicable  to  indebtedness 
contracted  for  making  improvements:  Rice 
V.  Keokuk,  15-579. 

188.  Presentation  of  claim:  A  claim 
against  a  city  for  tort  need  not  be  presented 
to  the  council  for  allowance  before  action  is 
brought  thereon:  Oreen  v.  Spencer,  67-410. 

189.  It  being  necessary  that  a  claim 
against  a  school  district  shall  be  audited  and 
allowed  by  the  board  of  directors  before  an 
order  therefor  can  be  issued  for  its  payment, 
presentation  of  a  claim  to  the  board  is  a  con- 
dition precedent  to  bringing  action  thereon : 
DistHct  Tp  V.  District  Tp,  56-85. 

1 90.  By  statute  (Code,  §  2610)  it  is  provided 
that  no  action  shall  be  brought  against  a 
county  on  an  unliquidated  demand  until  the 
same  has  been  presented  to  the  board  of 
supervisors  and  payment  demanded ;  but  if 
the  creditor  presents  his  demand  and  it  is  not 
allowed  after  a  reasonable  time,  he  may  bring 
his  action.    It  is  not  necessary  that  the  fact 
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€f  the  refusal  to  allovr  the  cdaim  shall  appear 
from  the  records  of  tbe  board.  They  cannot 
defeat  tbe  claim  by  a  failure  to  take  action : 
Wkiie  1?.  I^olk  County,  17-413;  Fergfuaon  v. 
Jftam  County^  57-601. 

191.  This  statutory  provision  will  be  en- 
forced bj  the  federal  courts.    So  held  in  an 
actioQ  to  recover  damages  against  a  county 
for  the  infringement   of  a  patent:  May  v» 
Bvkanan  County,  29  Fed.  Bep.,  469. 

192.  This  provision,  as  originally  enacted, 
vas  limited  to  actions  conunenced  after  it 
took  effect ;  and  held  that,  in  an  action  com- 
meiiced  before  tbe  act  took  effect,  an  amend- 
ment to  the  petition,  which  set  out  a  claim 
for  the  same  recovery,  basing  it  upon  an  ac- 
eoont  instead  of  a  'written  contract,  was  not 
anew  action :  Mather  v.  Butler  County,  ld-59. 
193.  A  creditor  is  not  obliged  to  appeal 
feotn  the  action  of  the  board  in  refusing  to 
aUow  his  claim,  but  may  bring  action  against 
the  county :  Armstrong  v.  Tama  County,  d4- 
909;  Curtis  v,  Cass  County,  49-421. 

IM.  The  common  law  remedy  by  action 
against  the  county  is  not  taken  away  by  this 
statatc»y  provision,  but  the  party  has  his 
election  of  appealing  from  the  disallowance 
of  his  claim  or  instituting  his  action  in  the 
pn^ier  court :  State  ex  rd,  v.  County  Judge, 
5-380. 

195.  It  is  only  unliquidated  demands 
against  the  county  that  must  be  presented  to 
the  board :  Sanford  v.  Lee  County,  49-148. 

1961.  The  provision  that  demand  must  be 
made  is  not  applicable  where  the  claim  has 
already  been  presented  and  liquidated  or 
aQowedy  and  a  warrant,  note  or  bond  has 
been  issued  therefor:  Clapp  v.  Cedar  County, 
5-15,  44. 

197.  This  statutory  provision  is  applicable 
to  a  claim  by  one  county  against  another  for 
relief  furnished  to  a  pauper:  Cerro  Gordo 
Ccntniy  r.  Wright  County,  50-439. 

19S.  The  statute  of  limitations  commences 
to  run  against  a  claim  which  is  thus  required 
to  be  presented  from  the  time  it  accrues  and 
not  from  the  time  it  is  presented :  Baker  v, 
Johnson  County,  83-151;  Kinsey  v.  Louisa 
County,  37-438. 

199.  Proof  of  the  fact  of  demand  may  be 
made  by  the  testimony  of  the  person  making 
such  demand:    Ferguson  v,  Davis  County, 

57-601. 

VOJL.  n  — 6 


200.  If  a  claim  is  allowed  in  part,  the  ac- 
ceptance of  the  allowance  bars  an  action  for 
the  balance:  Brick  v.  Plymouth  County, 
68-462 ;  Wapello  County  v.  Sinnaman,  1  G. 
Gr.,  413. 

201.  But  unless  the  party  filing  his  claim 
has  accepted  a  pai'tial  allowance  under  such 
circumstances  that  a  settlement  or  compro- 
mise between  the  parties  can  be  inferred 
therefrom,  he  is  not  precluded  from  main- 
taining his  action  for  the  portion  disallowed : 
Wilson  V.  Palo  Alto  County,  65-18. 

202.  Where  partial  payment  was  accepted 
without  knowledge  on  the  part  of  claimant 
that  the  balance  of  his  claim  was  rejected, 
held,  that  the  claimant  was  not  precluded 
from  recovering  the  portion  of  the  claim 
disallowed:  Fulton  v.  Monona  County,  47- 
622. 

203.  Presentation  of  a  liquidated  demand 
and  acceptance  of  a  part  allowed  will  not 
estop  claimant  from  recovering  the  balance : 
Sanford  v.  Lee  County,  49-148. 

204.  Enforeement  of  Indebtedness:  The 
statutory  provision  (Code,  §  3049)  that  in  case 
no  property  of  a  municipal  corporation, 
against  which  execution  has  issued,  can  be 
found,  or  if  the  judgment  creditor  elect  not 
to  issue  execution,  a  tax  mu&t  be  levied  as 
early  as  practicable  to  pay  off  the  judgment, 
confers  no  additional  power  to  tax  such  cor- 
porations which  is  not  otherwise  granted  to 
them,  and  a  corporation  cannot  be  compelled 
under  such  provision  to  levy  a  tax  in  excess 
of  the  limit  imposed  by  its  charter  or  the 
limit  imposed  by  statute  or  the  constitution : 
Clark  V.  Davenport,  14-494 ;  Polk  v.  Winett, 
87-34 ;  Iowa  R,  Land  Co.  v.  Sac  County,  39- 
424 ;  Jeffries  v.  Laiorence,  42-498,  505 ;  Super- 
visors V.  United  States,  18  Wall.,  71  (modify- 
ing Butz  V,  Muscatine,  8  Wall.,  575). 

205.  But  the  limitations  found  in  Code, 
§§  496,  497,  as  to  the  rate  of  city  taxes,  apply 
only  to  taxes  there  specified,  and  do  not  pre- 
vent the  levying  of  additional  taxes  to  pay 
indebtedness  on  wliich  a  judgment  has  been 
rendered :  Rice  v.  Walker y  44-458. 

206.  A  judgment  creditor  has,  under  this 
statutory  provision,  the  right  to  require  that 
the  levy  and  collection  of  a  tax  to  pay  his 
judgment  be  made,  and  a  sufficient  amount 
thereof  set  apart  for  the  payment  of  his 
claim,  and  this  duty  may  be  enforced  by 
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mandjamtis:  State  ex  rd.  v.  Davenport,  12- 
885. 

207.  But  the  payment  of  a  'daim  not  yet 
reduced  to  judgment  cannot  be  thus  en- 
forced: Ibid, 

20S.  A  judgment  creditor,  having  de- 
manded the  levy  of  a  tax  for  the  pay- 
ment of  his  judgment,  is  entitled  to  have 
hifi  debt  paid  in  preference  to  other  simple 
contract  debts,  and  may  have  an  order 
in  an  action  by  mandarrms  for  the  levy 
of  a  tax  for  the  specific  payment  of  such 
judgment:  Coy  v.  City  Council  of  Lyons, 
17-1. 

209.  The  order  may  direct  that  if  the 
amount  which  may  be  legally  levied  is  not 
sufficient,  similar  taxes  shall  be  levied  for 
that  purpose  for  subsequent  years :  Ibid, 

210.  Mandamus  is  the  appropriate  remedy 
to  compel  the  authorities  to  levy  the  tax 
when  it  is  their  duty  to  do  so:  Butz  v,  Mus- 
catine, 8  Wall,,  575. 

211.  Where  a  tax  has  been  levied  and  col- 
lected, as  provided  by  statute,  an  action  of 
mandamus  will  lie  to  compel  the  treasurer  to 
pay  it  over  to  the  creditor :  Brown  v,  Crego, 
8d^98. 

212.  Where  a  judgment  cannot  be  paid  out 
of  the  proper  ^und  under  a  full  l^al  levy  in 
addition  to  the  ordinary  expenses  of  the 
municipal  government,  the  payment  of  the 
judgment  will  be  distributed  and  partial  pay- 
ments required,  such  as  can  be  legally  made: 
Coffin  V.  City  Council,  26-515. 

213.  But  where  the  tax  cannot  be  levied  by 
reason  of  the  limit  of  taxation,  mandamus 
will  not  be  awarded :  Polk  v,  Winett,  87-84 ; 
Rice  V,  Walker,  44-458 ;  Supervisors  v.  United 
States,  18  WaU.,  71. 

214.  Where  the  limit  of  taxation  has  been 
reached,  and  it  appears  that  the  payment  of 
a  judgment  would  seriously  embarrass  the 
county  in  meeting  its  current  expenses,  a 
writ  of  mandamus  will  not  lie  to  compel  the 
county  to  reserve  a  part  of  the  tax  collected 
in  order  to  pay  the  judgment :  day  County 
V,  McAleer,  115  U.  S.,  616. 

215.  Where  taxes  were  levied  for  judg- 
ment fund  and  for  city  judgment  tax,  held, 
that  the  officers  of  the  city  could  be  enjoined 
at  the  suit  of  judgment  creditors  from  di- 
verting the  proceeds  to  other  purposee,  and 
that  evidence  was  not  admissible  to  show 


that  the  levy  was  for  another  purpose :  Rice 
V,  Walker,  44-458. 

216.  The  statutory  provisions  as  to  the  en- 
forcement of  judgments  are  applicable  to  a 
school  district,  and  mandamus  may  be 
brought  against  its  officers  to  compel  the  levy 
of  a  tax  as  provided:  Boynton  v.  District 
T*p,  84-510;  Stevenson  v.  District  Tp,  86- 
463,  471 ;  Curry  v.  District  Tp,  62-102. 

217.  Under  the  provisions  of  Revision  of 
1860,  that  a  judgment  creditor  might  have 
the  amount  of  his  judgment  and  costs  in  the 
ordinary  evidences  of  indebtedness  of  the 
corporation,  held,  that  a  ci*editor  could  not 
be  compelled  to  take  such  evidences  of  in- 
debtedness in  payment  of  his  judgment: 
State  ex  rd,  v.  Davenport,  12-335 ;  Oswald  v. 
Thedinga,  17-13;  Porter  v,  Thomson,  22- 
891. 

218.  Also,  held,  that  such  statutory  provis- 
ions were  sufficiently  embraced  in  the  title  of 
the  portion  of  the  Revision  in  which  they 
were  found,  and  sufficiently  connected  with 
the  subject-matter  thereof  not  to  be  imcon- 
stitutional  under  the  provision  requiring  that 
a  statute  shall  embrace  but  one  subject-mat- 
ter, which  shall  be  expressed  in  its  title: 
Porter  v.  Thomson,  22-891. 

219.  The  fact  that  a  city  cannot  meet  an 
indebtedness  out  of  the  funds  raised  by  one 
year's  levy,  by  reason  of  a  restriction  on  the 
amount  of  such  levy,  cannot  operate  to  de- 
feat the  right  of  a  party  having  a  contract 
with  the  city  to  ultimate  payment :  Daven- 
port Oas,  etc,  Co,  v.  Davenport,  18-229. 

220.  The  fact  that  a  judgment  when  ren- 
dered cannot  be  enforced  against  the  city  by 
reason  of  the  want  of  power  of  the  city  to 
levy  a  tax  to  pay  such  judgment  will  not  be 
a  defense  to  the  action :  Slusser  v.  Burling- 
ton, 42-878. 

e.  Liability  for  acts  and  negligence  of 

ojDicers, 

212 1.  Negligence  with  reference  to  public 
building^:  Quajn' corporations  such  as  coun- 
ties, school  districts,  etc.,  being  involuntary 
organizations,  are  not  liable  in  damages  for 
injuries  resulting  from  negligent  construc- 
tion of  a  public  building,  or  in  not  lighting 
unguarded  stairways,  etc.,  etc.  Cases  of  this 
kind  are  distinguishable  from  those  in  which 
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tiie  oonnty  is  held  IiAble  for  damages  result- 
ing from  the  negligent  constmction  of  a 
bridge:  Kineaid.  v.  Sardin  County,  53-480; 
LoMt  r.  District  T^p,  5S-462. 

fS.  Therefore,  heidLy  that  a  county  was 
Bot  liable  for  dama^eQ  caused  by  the  ovef- 
&fr  of  water  frotn  a  county  ditch,  suchover- 
floiwb^n^  due  to  an.  accumulation  of  sed- 
imait  therein:  Green  t?.  Harrison  County, 
«-«ll;  Nutt  t?.  MUls  Ccmnty,  61-754. 

SSS.  A  Tocul  district  is  not  such  a  corpora- 
tion as  to  be  suable  for  damages  sustained  in 
egnaeqaence  of  defects  in  a  bridge  or  high- 
i«y:  White  v.  Rocid  ZHst.,  9-202. 

As  to  liability  of  county  for  n^ligence  in 
ooDstmctlon  or  control  of  bridges  or  public 
boildlEiga,  see  xnfrcLy  lH,  d. 

As  to  liability  of  city  with  reference  to  im- 
pCQfT«nent  of  streets  and  keeping  the  same 
in  repair,  see  infra^  II,  e. 

824.  Acts  off  officers:  Powers  conferred 
tUfon.  a  municipal  corporation  to  establish  a 
board  of  health,  and  invest  it  with  such 
power  as  shall  be  necessary,  are  of  a  legisla- 
tive and  governmental  nature,  for  a  defec- 
tire  execution  of  which  the  city  cannof  be 
held  liable.  In  discharging  these  functions 
the  city  acts  as  a  gtuisi  sovereignty,  and  is 
not  responsible  to  individuals  for  the  neglect 
or  zkon-f  easance  of  its  officers  or  agents :  Ogg 
V.  Lansing^  35-495. 

22o.  Therefore,  where  officers  of  a  board 
of  health  took  charge  of  the  person  and  build- 
ing of  a  person  afflicted  with  small  pox,  and 
upon  the  death  of  such  person  requested 
pi^Titiff  to  assist  in  removing  the  body, 
which  he  did  without  knowledge  of  the  dis- 
ease of  'which  the  person  had  died,  and  by 
resson  thereof  conveyed  the  disease  to  his 
eiiild  who  died  therefrom,  hdd,  that  he 
ooold  not  maintain  an  action  for  damages 
gainst  the  city :  IbicL 

226b  A  municipal  corporation  will  not  be 
liable  for  the  acts  of  its  officers  which  it  has 
no  power  to  authorize :  Field  v,  Des  Moines^ 
80-575. 

227.  A  city  is  not  liable  for  the  acts  of  its 
officers  in  attempting  to  enforce  police  regu- 
hrtiofw.  As  it  cannot  authorize  them  to  do  an 
onlawful  act,  neither  can  it  become  liable  for 
such  act  by  ratification:  Calwtft  v,  Boone, 

n-487. 

228.  The  fact  that  the  officers  of  an  incor- 


porated town  engage  in  doing  an  act  in  vio- 
lation of  its  ordinances,  without  effort  being 
made  to  prevent  their  doing  such  act,  will 
not  render  the  corporation  liable  for  damages. 
So  field  in  regard  to  injuries  resulting  from 
fire-works  used  by  members  of  the  city  coun- 
cil and  other  officers  in  violation  of  an  ordi- 
nance prohibiting  the  use  of  fire-works :  Ball 
V.  Woodbine,  61-83. 

229.  Where  a  peddler  was  arrested  under 
an  ordinance  which  was  void,  and  suffered 
the  penalty  imposed  thereunder  without 
proper  action  to  defeat  the  infliction  of  the 
penalty  and  without  appeal,  held,  that  he  had 
afterward  no  right  of  action  against  the  city 
for  the  amount  paid  by  him:  Trescott  v, 
Waterloo,  26  Fed.  Rep.,  5^2.  . 

230.  A  municipal  corporation  is  liable  for 
the  malfeasance  or  neglect  of  its  agents  in 
the  construction  of  public  works,  on  the  same 
principle  that  a  natural  person  is  liable  for 
damages  resulting  from  his  carelessness,  un- 
skillfulness  or  wrong  doing :  Templin  v.  Iowa 
City,  14-59;  Cotes  v,  Davenport,  9-227. 

231.  If  by  mistake  or  error  of  judgment 
on  the  part  of  proper  officers  who  are  com- 
petent and  act  in  good  faith,  an  improvement 
is  made  in  such  manner  that  injury  results 
therefrom,  the  city  will  not  be  held  responsi- 
ble therefor :  Van  Pelt  v.  Davenport,  42-308. 

282.  Although  the  city  acts  through  its 
officers  in  making  improvements,  and  is 
bound  by  their  negligence,  yet  it  is  not  liable 
for  a  mere  mistake,  or  error  of  judgment  in 
making  an  improvement,  if  reasonable  skill, 
prudence  and  care  be  exercised;  but  it  may 
be  liable  for  negligence  in  allowing  an  ob- 
struction to  remain  after  it  has  been  shown 
to  be  such :  Powers  v.  Council  Bluffs,  50-197. 

238.  The  instruction  that  in  constructing 
culverts,  sewers,  etc.,  a  municipal  corpora- 
tion is  only  required  to  use  ordinary  care,  and 
that  if  the  city  had  an  engineer  competent  to 
take  charge  of  the  work,  and  he  planned  the 
sewers,  etc.,  and  honestly  believed  them  to 
be  of  sufficient  capacity,  the  city  would  not 
be  liable  for  mistakes  therein,  held,  properly 
refused  where  there  was  no  evidence  to  sup- 
port it :  Parker  r.  Des  Moines,  53-679. 

284.  Where  a  municipal  corporation  is 
vested  with  full  power  to  construct  an  im- 
provement, and  its  location  or  the  general 
plan  adopted  is  within  the  exclusive  control 
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of  the  municipality,  it  cannot  be  held  liable 
for  improper  exercise  of  judgment  in  the  ex- 
ecution of  the  plan:  Wicks  v.  De  Witt,  54- 
130. 

235.  Where  a  municipal  corporation  in  ex- 
ercising the  right  to  grade,  protect  and  im- 
prove its  streets  and  construct  necessary- 
bridges,  etc.,  acts  in  good  faith  in  the  adop- 
tion of  plans  of  skillful  and  competent  engi- 
neers and  workmen,  it  is  not  liable  for  an 
unforeseen  and  unexpected  damage  resulting 
from  the  diversion  of  a  stream  by  reason  of 
such  improvement,  where  such  damage  re- 
sults notwithstanding  the  exercise  of  reason- 
able caution,  prudence  and  skill :  FuUeam  v. 
Muscatine,  57-457. 

286.  Power  of  a  municipal  corporation  to 
provide  for  the'  accomplishment  of  certain 
results  does  not  necessarily  impose  upon 
it  a  liability  for  their  imperfect  accom- 
plishment: Vanhom  v,  Des  Moines,  63- 
447. 

287.  Therefore,  hdd,  that  the  city  was  not 
liable  to  a  property  owner  for  loss  of  property 
by  fire  caused  by  inadequate  supply  of  water 
furnished  by  a  water  company,  although 
such  company  was  under  contract  with  the 
city  to  supply  water  for  the  purpose  of  ex- 
tinguishing fires,  and  was  bound  under  the 
contract  to  hold  the  city  harmless  against  all 
actions  which  might  be  brought  against  it  for 
malfeasance  or  neglect  on  the  part  of  the 
company:  Ibid, 

288.  Agents  or  officers  of  a  city  employed 
to  improve  streets,  maintain  order,  etc.,  are 
not  liable  to  a  private  citizen  for  damages 
sustained  by  reason  of  a  failure  to  perform 
their  duties.  There  is,  in  such  case,  no 
privity  of  contract.  So  lield  as  to  a  water 
company  failing  to  furnish  water  to  extin- 
guish fires,  as  required  by  contract  with  the 
city:  Davis  v.  Clinton  Water  Works  Co,, 
54r-59. 

239.  The  city  is  not  liable  for  the  negli- 
gence or  want  of  skill  of  the  city  engineer  in 
the  performance  of  a  duty,  the  benefit  of 
which  is  to  accrue  solely  to  an  individual  and 
not  to  the  city  in  its  coi^porate  capacity: 
WaUer  v.  DuSuque,  69-541. 

240.  So  held  in  regard  to  the  negligence  of 
the  engineer  iri  fixing  the  grade  of  a  street 
in  accordance  with  the  ordinances  of  the 
city:  Ibid. 


II.  Cities  and  towns. 

a.  Organiza/tion  and  change  of  Umitaf 
amendtnent  of  cha/rter. 

241.  Orgranization ;  notice  of  election: 

miere  notice,  instead  of  being  given  as  re* 
quired  by  statute,  was  published  only  on  the 
morning  of  the  day  of  election,  held^  that  al- 
though a  majority  of  the  votes  cast  were  in 
favor  of  organization,  the  election  was  void : 
State  ex  reL  v.  Young,  4-561. 

242.  Petition;  exemption  from  taxation: 
It  is  not  competent  in  the  petition  for  incor- 
poration to  provide  for  the  exemption  of  cer- 
tain property  within  the  territory  from  city 
taxes,  and  such  a  provision  is  a  nullity :  Hay- 
zlett  V,  Mt,  VemoH,  83-389. 

248.  Municipal  taxes;  lands  not  bene- 
fited: Cities  should  not  be  allowed,  against 
the  will  of  property  owners,  to  include  within 
their  limits  lands  which  are  not  needed  for 
city  purposes,  and  are  not  benefited  by  be- 
ing within  the  corporation,  for  the  purpose 
of  deriving  revenues  therefrom:  Evani  v. 
Council  Bluffs,  65-288. 

244.  Severance:  Such  land  should  be  al- 
lowed to  be  severed  from  the  city  upon  proper 
proceedings  being  taken,  and  upon  such  sev- 
erance should  not  be  held  liable  for  indebted- 
ness of  the  city  incurred  during  its  attach- 
ment to  the  city,  where  it  was  of  such 
character  that  it  was  not  liable  to  municipal 
taxation  while  attached :  Ibid, 

Further,  as  to  liability  of  agricultural  land 
to  municipal  taxation^  see  infra,  §§  491-508. 

245.  Where  property  was  sought  to  be 
charged  with  a  tax  levied  by  a  municipal 
corporation,  such  property  being  situated  in 
a  plat  that  had  been  vacated  since  the  levy, 
held,  that  under  the  statute  providing  for 
such  vacation,  it  was  proper  to  admit  evi- 
dence that  the  city  was  indebted  in  a  large 
sum  prior  to  the  vacation  of  the  plat,  the 
property  being  liable  for  its  proportion  there- 
of :  Deeds  v.  Sanboim,  26-419. 

246.  Extension  of  limits  of  an  incorpo- 
rated city  or  town  and  bringing  additional 
land  or  people  under  municipal  authority 
are  acts  of  like  nature  with  the  incorpora- 
tion of  such  city  or  tov.'n,  and  depend  for 
their  authority  upon  the  same  constitutional 
provisions :  Morford  v.  Unger,  8-82. 
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FViither  as  to  taxation  by  the  city  of  lands 
used  only  for  agricultural  purposes,  see  infra, 

247.  A  plat  of  land  not  contiguous  to  the 
boaiidaries  of  a  city  cannot  be  said  to  adjoin 
city  boundaries  so  as  to  be  part  of  such  city 
under  a  provision  of  its  charter  making 
** tracts  of  land,  if  laid  off  into  town  lots  ad- 
joining the  present  boundaries/*  a  part  of  the 
Gty:  Truax  v.  Fiool,  46-256. 

24Su  Amiexatlon  of  territory:  Under  the 
statute  (16  G.  A.,  ch.  47;  McQain's  Ann. 
^aL,  101,  102),  providing  for  the  annexation 
of  territory,  it  is  not  necessary  that  the  terri- 
tory annexed  be  abutting  or  contiguous,  and 
laid  out  in  lots  or  parcels  as  is  required  under 
the  provisions  of  Code,  §  431 :  Olass  v.  Cedar 
Bapids,  68-207. 

S4fl.  The  statutory  provisions  (Code,  §  481) 
for  annexation  of  territory  by  proceedings  in 
the  circuit  court,  are  not  void  as  conferring 
legislative  po^ver  upon  such  court :  Burling- 
ton V.  Leebrick,  43-252. 

2oO.  Such  statutory  provisions  are  applica- 
Ue  to  cities  acting  under  special  charter: 
Ibid. 

S^l.  Seyerance  of  territory :  Provisions 
of  a  previous  statute  (Revision,  gg  1048-1056) 
relating  to  severance  of  territory  were  held 
«p{dicable  alike  to  cities  and  towns  organized 
nnder  the  general  incorporation  laws  and 
those  previously  organized  under  special 
charter:  TVhiting  v,  ML  Pleasant,  11-482. 

S52.  The  statutory  provisions  (Code,  §§  440- 
446  J  for  severance  of  territory  are  applicable 
to  territory  within  the  city  or  town,  whether 
it  is  or  is  not  laid  out  into  lots  and  blocks.  If 
90  laid  out,  the  severance  would,  it  seems,  op- 
erate as  an  extinguishment  of  the  rights  of 
the  corporation  in  the  streets  and  alleys  of 
such  portion :  McKean  v,  Mt,  Vernon,  51-806 ; 
Way  r.  Center  Point,  51-708. 

SdS.  The  decision  granting  the  severance 
of  colain  territory  as  prayed  in  a  proceeding 
in  the  circuit  court  was  held,  on  appeal,  to 
be  erroneous,  for  the  reason  that  under,  the 
circumstances  justice  and  equity  did  not  re- 
quire such  severance :  Motsier  v,  Des  Moines, 
81-174. 

254.  AbandoBment  of  special  charters: 
Id  a  particular  case,  held,  that  the  city  of 
Des  HoineB  had  passed  from  under  its  special 
dbarter  by  proceedings  taken  for  that  pur- 


pose, and  was  governed  by  the  general  law 
relating  to  municipal  corporations.  Mere 
irregularities  in  effecting  the  change  cannot 
be  made  available  in  a  suit  by  the  city  to  en- 
force payment  of  an  assessment  not  valid 
under  the  general  law :  Des  Moines  v,  Cas^ 
ady,  21-570. 

256.  Where,  upon  an  election  to  reorgan- 
ize a  city  under  the  general  incorporation 
laws,  and  abandon  its  special  charter,  a  per- 
son  who  had  been  acting  as  city  marshal  un- 
der the  special  charter  was  re-elected,  and 
was  entitled,  under  the  statutory  provisions 
in  such  cases  (Code,  §488),  to  hold  such 
office  until  qualification  under  the  new  elec- 
tion, hdd,  that  the  city  council  could  not, 
between  the  time  of  re-election  and  qualifi- 
cation, reduce  his  salary :  Coxv,  Burlington, 
43-612. 

256.  The  mere  act  of  a  town,  existing  un- 
der special  charter,  in  electing  officers  pro- 
vided by  the  general  incorporation  act,  at  the 
time  and  in  the  manner  there  contemplated, 
does  not  amount  to  a  surrender  of  its  charter, 
and  an  organization  under  the  provisions  of 
the  general  act;  and  where  the  officers,  etc., 
are  not  the  same,  the  officers  so  elected  will 
not  even  be  officers  de  facto:  Decorah  v, 
Bidlis,  25-12. 

257.  Amendment  of  special  charter:  The 
provisions  of  Ckxie  g  548,  allowing  cities  under 
special  charter  to  amend  such  charter,  held, 
not  in  conffict  with  the  constitutional  pro- 
vision forbidding  local  or  special  laws  for  the 
incorporation  of  cities  and  towns:  VonPhul 
v.  Hammer,  2&-222. 

b.  Powers, 

25S.  In  general:  Cities  have  no  inherent 
jurisdiction  to  make  laws  or  adopt  regulations 
of  government.  They  are  governments  of 
enumerated  powers  acting  by  delegated  au- 
thority, and  are  therefore,  different  from 
state  legislatures  which  may  exercise  such 
powers  of  government  coming  within  a  cer- 
tain designation  of  legislative  power,  as  the 
constitution  does  not  expressly  or  impliedly 
prohibit:  Keokuk  v,  Scroggs,  30-447, 

259.  Cities  can  exercise  such  powers  as 
are  expressly  granted  and  such  implied  ones 
as  are  necessary  to  make  available  the  pow- 
ers expressly  conferred  and  essential  to  effect 
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the  purposes  of  the  corporation,  and  these 
powers  are  strictly  construed :  Ibid, 

And  see  further  as  to  general  powers  and 
their  construction,  aupraj  I,  b. 

260.  Police  regulatioos:  The  statutory 
authority  (Code,  §  450)  authorizing  the  de- 
struction of  all  instruments  or  devices  used 
for  the  purposes  of  gaming  does  not  confer 
power  to  punish  any  one  or  prescribe  penal- 
ties for  permitting  gambling  or  engaging 
therein :  New  Hampton  v.  Convoy^  6&-498. 

261.  Authority  to  suppress  gambling  does 
not  give  authority  to  punish  such  act  as  a 
misdemeanor:  Mt  Pleasant  v.  Breeze,  11- 
899. 

263.  The  power  given  under  the  same  sec- 
tion of  the  Code  to  suppress  and  restrain 
houses  of  ill-fame,  and  under  Code,  §  482,  to 
make  ordinances  to  improve  the  morals,  etc., 
of  the  inhabitants,  does  not  authorize  a  city 
to  pass  an  ordinance  to  punish  the  keeping  of 
a  house  of  ill-fame :  Chariton  v.  Barber,  54- 
860. 

268.  Under  the  authority  given  in  the  sec- 
tion last  above  to  preserve  peace  and  order, 
and  make  such  ordinances  as  shall  be  neces- 
sary and  proper  to  provide  for  the  safety, 
promote  the  prosperity,  improve  the  morals, 
etc.,  of  the  corporation,  the  city  may  provide 
for  the  punishment  of  intoxication:  Bloom- 
field  V.  Tnmble,  54-399. 

264.  Under  the  authority  given  in  §  456, 
above  referred  to,  to  prevent  riots,  disturb- 
ances, disorderly  assemblages,  etc.,  the  city 
may  provide  that  the  keeping  of  any  houses 
within  the  city  limits  where  loud  or  unusual 
noises  are  permitted,  or  where  persons  are 
permitted  to  congregate  and  engage  in  the 
use  of  profane  and  vulgar  language  to  the 
disturbance  of  others,  shall  be  considered  and 
punished  as  a  common  nuisance :  Centerville 
V,  Miller,  57-56 ;  Centerville  v.  Miller,  57-225. 

265.  The  power  given  by  the  same  section 
in  relation  tp  nuisances  is  to  abate  them,  and 
in  the  exercise  of  this  power  a  city  cannot 
provide  for  the  punishment,  by  fine,  of  one 
who  maintains  a  nuisance :  Nevada  v.  Hutch- 
ins,  59-506. 

266.  The  power  to  abate  nuisances  does  not 
enable  the  council  to  determine  conclusively 
that  a  particular  thing  constitutes  a  nuisance ; 
and  if  it  orders  the  removal  of  a  thing  which 
is  in  fact  not  a  nuisance,  the  person  causing 


its  removal  will  be  individually   liable    in 
damages:  Colev»  Kegler,  64r-59. 

267.  The  owner  of  property  will  not,  in 
such  a  case,  be  limited  to  his  remedy  by  cer- 
tiorari to  annul  the  illegal  action  of  the 
council:  Ibid, 

268.  The  power  to  suppress  does  not  imply 
the  power  to  punish,  and  the  power  to  sup- 
press must  be  exercised  in  such  way  that 
suppression  shall  be  the  direct  and  not  merely 
the  incidental  result  of  the  exercise  of  power : 
Chariton  v.  Barber^  54-860. 

269.  Obstraction  of  street  cars:  Under 
an  ordinance  giving  the  cars  of  a  street  rail- 
way precedence  over  other  vehicles,  and  pro- 
viding that  any  persons  unnecessarily  ob- 
structing the  running  of  such  cars  should  be 
punished  by  fine,  held,  that  where  there  was 
no  impediment  to  the  removal  of  a  vehicle 
from  the  track  of  a  street  railway,  the  owner 
failing  to  remove  it  and  thereby  impeding 
the  running  of  a  car  was  subject  to  a  fine, 
although  such  removal  would  cause  him  in- 
convenience, and  the  obstruction  was  in- 
tended to  be  but  for  a  few  moments:  State 
V,  Foley,  31-527. 

270.  Obstruction  of  streets:  The  city 
council  may  require  the  removal  of  scales 
erected  in  the  street  for  the  purpose  of  carry- 
ing on  a  private  business :  Emerson  v.  Bab- 
cock,  66-257. 

As  to  shade  trees  in  streets,  see  Highways, 
§127. 

271.  Restraining  animals:  Animals  which 
are  not  permitted  to  run  at  large  within  a 
city,  upon  coming  within  its  limits  from 
without,  may  be  taken  up  and  dealt  with  in 
accordance  with  the  ordinances  of  the  city, 
although  their  owner  may  live  outside  of 
the  city,  and  where  such  animals  are  per- 
mitted by  law  to  be  at  large :  Oosselink  v. 
Campbell,  4-296. 

272.  Board  of  health:  The  statutory  pro- 
visions (Code,  §  525),  relating  to  boards  of 
health  of  cities  are  repealed  by  the  act  estab- 
lishing a  state  board  of  health  (18  G.  A.,  ch. 
151;  McClaln's  Ann.  Stat.,  451):  Staples  v. 
Plymouth  County,  62-364. 

273.  Regulation  of  sale  of  intoxicating 
liquors :  Previous  to  the  adoption  of  the  pres- 
ent prohibitory  statute,  held,  that  a  city 
might  prohibit  the  sale  of  liquors  which  were 
not  prohibited  by  state  law  under  the  stat- 
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vte  then    existing:    Burlington   v,  Kellar, 

S74.  And  that  the  statutory  provisions  giv- 
ing the  powpr  to  regulate  the  sale  of  such 
ligaors  vFere  neither  special  nor  local  laws, 
nor  an  improper  delegation  of  legislative  au- 
tbcxritj:  State  v.  King,  37-462. 

275.  Where  a  general  law  exists  prohibit- 
ing the  sale  of  intoxicating  liquors,  a  charter 
giving  to  the  city  an  exclusive  authority  to 
boeose  the  sale  of  liquors  will  not  confer 
upon  such  city  an  exclusive  power  to  punish 
the  violation  of  the  general  statute :  State  v, 
Gurloek,  14-144. 

S76.  A  city  or  town  has  no  authority  to 
provide  a  penalty  for  the  sale  of  intoxicating 
hqaoTs,  the  sale  of  which  is  prohibited  by 
statnte :  Foster  r.  Broum,  55-686 ;  New  Hamp- 
ton v.Conroy,  56-4d8;  Cantril  v.  Sainer,  5^-26. 

277.  Wliere  an  ordinance  prohibited  the 
sale  of  liquors,  some  of  which  the  munici- 
pality had  the  power  to  regulate  the  sale  of, 
while  the  sale  of  others  was  prohibited  by 
general  statute,  hdd,  the  ordinance  would  be 
supported  and  enforced  so  far  as  within  the 
lawful  authority  of  the  corporation:  Eldora 
r.  Burlingame,  62-32. 

S7&  Licenses  for  the  sale  of  liquors  not 
prohibited  by  general  statute  are  not  contracts 
between  the  city  and  the  i>erson  licensed,  but 
are  merely  temporary  permits  to  do  what 
would  otherwise  be  au  offense,  issued  in  the 
exercise  of  police  power  and  subject  to  the 
direction  of  government,  which  may  revoke 
them  as  it  deems  fit :  Columbus  City  v.  Cut- 
comp,  61-672. 

2  79.  Whether  in  case  of  a  revocation  of  the 
license  the  person  licensed  would,  in  a  proper 
ptoceeding,  be  entitled  to  have  refunded  to 
him  the  j>ro  rata  prox)ortion  of  the  license 
paid,  qucBre:  Ibid. 

S80.  A  license  tax  paid  to  a  city  for  the 
privil^e  of  selling  intoxicating  liquors  can- 
not, after  the  enjoyment  of  the  license  for 
the  period  stipulated  therein,  be  recovered 
back  upon  the  ground  that  the  statute  under 
which  it  was  granted  has  been  declared  un* 
onistitutional :  Kraft  v.  Keokuk,  14-86. 

As  to  statute  authorizing  city  to  regulate 
ttle  of  liquor  within  two  miles  of  the  city 
limitB.  see  iNTOXIGATINa  Liquobs,  g§  1»-21. 

281.  License:  Under  the  authority  to 
Hoense,  taxes  cannot  be  imposed,  and  the 


power  to  tax  will  not  confer  authority  to 
license.  The  objects  to  be  attained  by  the  ex- 
ercise of  these  respective  powers  are  not  the 
same.  Nor  does  the  power  to  regulate  confer 
the  right  to  license:  Burlington  v.  Bumr 
gardneTy  42-673. 

282.  But  under  the  power  to  prohibit  the 
sale  of  wine,  beer,  etc.,  the  city  may  impose 
a  license :  Keokuk  v.  Dressell,  47-597. 

288.  A  city  having  power  to  suppress  and 
restrain  billiard  tables  may  exercise  that 
power  by  way  of  license :  Burlington  v,  Lavh 
rence,  42-681. 

284.  The  power  to  license  does  not  author- 
ize taxation  for  revenue.  Licenses  are  a  part 
of  the  police  regulations  and  should  be 
charged  for  as  such ;  and  while  a  court  may 
interfere  if  the  sum  charged  as  license  is  un- 
just or  oppressive,  or  levied  for  the  purpose 
of  raising  revenue,  yet  where  it  does  not  ap- 
pear that  the  charges  fixed  by  the  corporation 
for  the  expense  and  enforcement  of  the 
license  and  the  protection  of  the  person 
licensed,  under  police  regulations  connected 
with  or  growing  out  of  the  license,  are  not 
necessary  and  proper,  the  court  will  not  in- 
terfere: Burlington  v,  Putnam  Ins,  Co.,  81- 
102. 

285.  The  right  to  fix  the  charge  for  the 
license,  which  is  vested  in  the  city,  will  also 
authorize  it  to  vary  the  amount  with  differ- 
ent parties  as  may  be  deemed  prudent  and 
just:  Ibid, 

286.  Where  an  ordinance  of  a  city  as- 
sumes the  power  to  license,  and  declares  that 
licenses  shall  be  taken  by  certain  persons, 
the  council  may,  by  resolution,  fix  the 
amount  to  be  charged:  Ibid, 

287.  Where  the  city  has  power  to  impose  a 
license,  it  may  leave  the  amount  thereof 
within  certain  limits  to  the  discretion  of  the 
mayor :  Decorah  v,  Dunstan,  38-  96. 

288.  Auctioneers  and  transient  mer- 
chants :  Where  authority  was  conferred  upon 
a  municipal  corporation  to  regulate  and  li- 
cense sales  of  auctioneers  and  transient  mer- 
chants, held,  that  an  ordinance  imposing  such 
license  was  not  invalid  as  being  in  restraint 
of  trade,  or  unreasonable,  or  oppressive :  Ibid, 

289.  The  legislature  may  confer  upon  a 
city  power  to  tax  transient  merchants  doing 
business  in  the  city :  ML  Pleasant  v.  Clutch, 
&-546. 


88 


MUNICIPAL  CX)RPORATIONS,  H,  b. 


Powers. 


290.  A  resident  merchant,  engaged  in  sell- 
ing goods  at  retail,  who  employs  an  auc- 
tioneer to  sell  part  of  his  goods,  is  not  him- 
self an  auctioneer  in  such  sense  that  he  can 
be  compelled  to  pay  a  license :  Oskaloosa  v, 
TuUis,  25-440. 

2S91.  An  ordinance  discriminating  in  favor 
of  resident  merchants  of  the  city  as  against 
other  merchants  of  the  state  or  non-resident 
merchants,  or  in  favor  of  those  selling  goods 
of  domestic  manufacture  and  against  those 
selling  goods  of  foreign  make,  by  imposing  a 
license  tax  upon  the  latter  which  is  not  re- 
quired of  the  former,  is  unconstitutional: 
Marshalltown  v,  Blum,  58-184 ;  JPacific  Jttno- 
tion  V,  Dyer,  64-38. 

292.  Peddlers:  While  the  power  to  regu- 
late and  license  peddlers  is  given  to  cities, 
such  power  can  be  exercised  only  under  an 
ordinance,  and  if  an  ordinance  is  passed  for 
such  purpose,  and  is  such  that  the  court 
must,  upon  mere  examination,  declare  it  un- 
reasonable, it  is  void :  State  Center  v.  Baren- 
stein,  66-249. 

293.  A  charter  authorizing  a  city  to  license 
and  tax  peddlers,  etc.,  and  bankers,  dealers 
in  money  and  notes,  and  other  evidence  of 
indebtedness  and  warrants  of  all  kinds,  held, 
not  to  authorize  the  city  to  impose  a  license 
on  insurance  agents :  State  v.  Smith,  31-493. 

294.  Therefore,  held,  that  an  ordinance 
authorizing  the  mayor  at  his  discretion  to 
charge  peddlers  a  license  of  from  one  to 
twenty-five  dollars,  without  stipulating  the 
terms  of  such  license,  was  unreasonable  and 
void:  Ibid, 

295.  Taking  orders  for  goods  to  be  manu- 
factured does  not  constitute  the  person  tak- 
ing such  orders  a  peddler  requiring  a  license 
under  an  ordinance  for  the  licensing  of  ped- 
dlers: Spencer  v.  Whiting,  68-678. 

296.  Also,  held,  that  a  particular  sale  of 
articles  to  one  person  on  his  request,  such 
articles  not  being  offered  in  general,  nor  to 
other  persons,  did  not  constitute  the  seller  a 
peddler:  Ibid. 

297.  Fines  and  forfeitarcs:  The  right  to 
enforce  a  city  ordinance  is  limited  to  a  pecun- 
iary penalty  unless  there  is  some  express 
act  giving  power  to  inflict  other  punishment: 
Burlington  v.  KeUar,  18-59. 

298.  A  town  cannot  pass  an  ordinance  cre- 
ating a  forfeiture  unless  dear  and  distinct 


authority   be   given   therefor:  Ooaselink  v. 
CampbeU,  4-296. 

299.  A  fine  cannot  be  enforced  by  forfeit- 
ure without  trial  and  adjudication :  Ibid, 

300.  The  fact  that  the  present  statutes  do 
not  authorize  forfeitures  as  a  method  of  en- 
forcing an  ordinance  does  not  prevent  the 
city  from  providing  that  a  license  shall  be 
forfeited  on  certain  conditions,  and  enforcing 
such  forfeiture:  Hurber  v,  Baugh,  43-514. 

301.  A  city  may,  for  violation  of  the 
ordinance  under  which  a  license  is  granted, 
declare  the  same  forfeited:  OttumuKi  v, 
Schaub,  52-515. 

302.  A  city  has  no  authority  to  pass  an 
ordinance  creating  a  forfeiture  of  goods  and 
chattels  as  a  penalty  for  violation  of  an 
ordinance,  unless  that  power  is  expressly  con- 
ferred :  Henke  v.  McCord,  55-878. 

303.  No  authority  being  expressly  con- 
ferred by  statute  to  punish,  by  forfeiture,  the 
keeping  of  intoxicating  liquors  for  sale,  held, 
that  an  ordinance  to  that  effect  was  invalid : 
Ibid. 

304.  An  action  to  recover  a  fine  imposed  by 
ordinance  may  properly  be  brought  in  the 
name  of  the  town :  Centerville  v.  Miller,  51- 
712. 

305.  The  statutory  provision  (Code,  g  483) 
for  recovery,  by  action  before  a  justice  of  the 
peace,  of  a  fine,  applies  to  civil  actions  for  the 
recovery  of  a  fine  or  forfeiture,  and  not  to  crim- 
inal prosecutions :  Goodrich  v.  Brown,  30-291. 

306.  Criminal  proceeding:  Where  author- 
ity is  given  to  a  municipal  corporation  to  pass 
ordinances,  the  violation  of  which  is  punish- 
able by  fine,  or  fine  and  imprisonment, 
the  proceedings  thereunder  are  necessarily 
criminal :  State  v.  Vail,  57-103. 

307.  Power  as  to  markets:  The  power 
given  to  a  city  to  establish  and  regulate 
markets  necessarily  carries  with  it  the  power 
to  prohibit  tlie  sale  of  meat,  etc.,  at  other 
times  and  places  than  those  provided  for: 
Davenport  v.  Kelley,  7-102. 

308.  Such  a  regulation  is  not  in  illegal  re- 
straint of  trade :  Ibid, 

309.  The  city  may  authorize  an  individual 
to  erect  a  market  building  upon  private  prop- 
erty and  lease  stalls  therein,  and  treat  such 
building  as  a  public  market,  prohibiting  sales 
at  other  places :  LeClaire  v,  Davenport,  18-210. 

810.  The  city  may  provide  that  any  per- 
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SOB  who  shall  nae  or  Iceep  any  stall  in  a  mar- 
Ist,  far  the  parpose  of  selling  meat  or 
profisions  without  authority  of  law,  shall  be 
nbject  to  a  penalty :  State  v.  Leiber,  11-407. 
$11.  The  lease  of  a  stall  in  a  city  market 
■ay  be  made  by  the  city  w^ithout  regard  to 
the  prohibitions  or  requirements  relating  to 
tbesile  of  real  estate  by  the  city:  Dubuque 
X.  Mmer,  11-583. 

SIS.  Wharres:  The  streets  of  a  city  are 
tiitiy  sabject  to  many  purposes  to  which  a 
logfaway  in  the  country  'would  not  be,  and  a 
street  adjoining  a  navigable  river  may  prop- 
edy  be  used  for  the  parpose  of  a  wharf: 
BsigKt  r.  KeohuJc,  4-199. 

%\%.  A  paved   street,   terminating   at  the 

'vater's  edge,  at  "which  boats  can  moor  for 

loading   and    unloading,    may  constitute  a 

wharf:  Keokuk  r.  Keokuk  N.  L.  Packet  Co», 

4S-1M. 

514.  A  city  'may  establish  wharves  and 
provide  that  fees  be  paid  for  the  use  thereof, 
and  in  the  exercise  of  this  police  power  may 
designate  the  place  where  boats  shall  receive 
ai^  discharge  freight  and  passengers:  Ibid, ; 
JTaacaf  tfi€  v.  Keokuk  N.  L.  Backet  Co. ,  45-185. 

Sl^.  Such  regulations  are  not  in  conflict 
'vith  the  provisions  of  the  constitution  of  the 
TTnited  States  with  reference  to  commerce : 
Ibid. 

S16.  An  ordinance  providing  a  charge  for 
the  landing  of  boats  at  places  within  the  city 
limits  where  there  are  no  wharves  may  be 
ffgistained  in  order  to  prevent  boats  from  dis- 
charging and  receiving  freight  where  no 
wharves  have  been  constructed,  to  the  incon- 
venience of  shippers  and  consignees:  Keokuk 
r.  Keokuk  N,  JU  Packet  Co.,  45-196. 

317.  Such  provisions  may  be  made  ap- 
pticaUe  to  the  landing  of  boats  within  the 
dty  limits,  even  upon  the  premises  of  the 
owner:  Dubuque  v.  Stout,  82-47;  JOibuque  v. 
Stout,  9^-80, 

515.  But  the  right  to  collect  wharfage 
most  follow  and  not  precede  the  establish- 
ment of  wharves:  Dubuque  v.  Stout,  82-47; 
MumxUine  r.  Hershey,  ia-39. 

S19.  Where  the  ordinance  fixes  the  fees  to 
be  paid  hy  boats  using  the  city  wharves,  such 
fees  can  be  i«covered  unless  it  is  shown  that 
the  chaises  are  beyond  the  limit  of  just  com- 
pensation; Keokuk  v.  Keokuk  N.  L.  Packet 
Co.,  4^-196. 


820.  But  the  X)erson  using  the  public 
wharves  does  not  become  liable  to  i)ay  com- 
pensation therefor  unless  the  rates  of  com- 
pensation have  been  fixed:  Muscatine  v, 
Keokuk  N,  L,  Packet  Co.,  45-185. 

821.  The  erection  of  a  wharf  must  be  pre- 
sumed to  have  been  made  f  op  the  use  and 
benefit  of  the  public,  like  the  paving  of  a 
street  or  other  public  improvement,  unless 
the  contrary  is  shown :  Ibid. 

322,  Where  the  city  has  permitted  tiie 
erection  and  use  for  years  of  a  private  wharf, 
it  cannot  without  compensation  to  the  owner 
appropriate  the  benefits  of  such  wharf  by  de- 
manding wharfage  from  boats  landing 
thereat :  Grant  v.  Davenport,  18-179. 

328.  A  riparian  proprietor  outside  of  the 
corporation  limits  may  erect  a  wharf  on  the 
shore  of  a  navigable  stream,  conforming  to 
state  regulations,  if  any,  and  without  ob- 
struction to  navigation.  But  within  the  cor- 
poration limits  the  city  has  the  paramount 
right  in  this  respect,  and  may  regulate  but 
not  destroy,  a  private  wharf:  Ibid. 

824.  Water- works:  The  statutory  provis- 
ion (Code,  §  471)  empowering  cities  to  erect 
water-works,  or  authorize  the  erection  of 
the  same,  applies  to  cities  acting  under  special 
charter  as  well  as  to  others :  Grant  v.  Daven- 
port,  36-396. 

82o.  A  city  so  indebted  that  a  contract  by 
it  for  the  erection  of  water-works  would  be 
void  may  still  contract  to  pay  out  of  its  or- 
dinary revenues  a  sum  as  rent  for  the  sup- 
plying of  water  to  the  city  and  its  inhabit- 
ants, as  part  of  its  ordinary  expenses :  Ibid., 

826.  An  ordinance  granting  to  a  private 
company  the  right  to  build  and  operate  such 
works,  and  providing  that  the  city  may, 
upon  certain  terms,  purchase  them,  is  not  an 
incurring  of  an  indebtedness  within  the 
meaning  of  Art.  11,  §  3  of  the  constitution: 
Burlington  Water  Co.  v.  Woodward;  49-58. 

827.  Cities  may  authorize  the  construc- 
tion of  such  works  by  foreign  corporations, 
and  in  such  case  they  may  confer,  upon 
such  foreign  corporation  the  power  to  con- 
demn private  property:  Dodge  v.  Council 
Bluffs,  57-560. 

828.  The  power  to  make  a  contract  with  a 
water  company  as  exercised  in  the  passage  of  a 
certain  ordinance,  upheld  in  a  particular  case : 
Burlington  Water  Co.  v.  Woodward,  49-58. 
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829.  The  proviso  exempting  from  water 
tax  the  property  outside  of  the  benefit  of 
water-works  is  not  unconstitutional:  Qrant 
V.  Davenport,  36-396,  405. 

880.  The  fact  that  a  water  company,  which 
has  agreed  to  furnish  water  to  the  city  for 
the  extinguishment  of  fires,  fails  to  do  so, 
will  not  render  it  liable  to  an  action  by  a 
property  owner  for  damages  for  the  destruc- 
tion of  his  property  by  reason  of  such  failure, 
there  being  no  privity  of  contract  between 
the  property  owner  and  the  company :  Davis 
V,  Clinton  Water  Works  Co,,  54r-59. 

881.  The  fact  that  a  city  is  authorized  to 
provide  for  a  water  supply  will  not  render  it 
liable  for  failure  to  make  adequate  provision 
for  the  extinguishment  of  fires,  nor  would  the 
fact  that  it  had  a  contract  with  the  water- 
works company  to  protect  it  against  all  actions 
which  might  be  brought  against  it  for  mal- 
feasance or  neglect  on  the  part  of  the  com- 
pany, render  it  liable :  Vanhomv,  Des  Moines, 
68^47. 

382.  Where  a  company  was  authorized  to 
erect  water-works  and  charge  certain  rates 
for  water  furnished,  with  the  privilege  to  the 
city  of  buying  the  works  upon  certain  terms, 
held,  tliat  such  water-works  were  not  public 
property,  and  were  subject  to  taxation :  Ap- 
peal of  the  Des  Moines  Water  Co.,  48-324. 

888.  The  buildings,  machinery  and  mains 
of  such  a  company  are  all  real  estate.  The 
mains  are  appurtenant  to  the  principal 
structure,  and  although  they  may  extend 
into  another  township,  the  whole  property  is 
taxable  in  the  township  where  the  works  are 
situated:  Ibid, 

884.  Protection  against  fire:  An  ordi- 
nance establishing  fire  limits,  and  prohibiting 
the  erection  of  wooden  buildings  within  such 
limits,  cannot  be  legally  passed  except  in 
accordance  with  the  provisions  of  Code,  §  457, 
which  requires  a  petition  of  the  owners  of 
two-thu-ds  of  the  grounds  to  be  included 
within  such  limits :  Des  Moines  v.  Oilchrist, 
«7-210. 

885.  Nor  can  the  council  prohibit  the  keep- 
ing or  maintaining  of  lumber  yards  or  wood 
vards  within  the  fire  limits :  Ihid, 

886.  The  power  to  establish  fire  limits  is 
not  included  in  the  power  given  to  establish 
fire  districts :  Ibid, 

887.  An  ordinance  with  reference  to  pre- 


vention of  fires,  held,  in  a  particular  case,  to 
be  beyond  the  powers  conferred  upon  a  city 
by  special  charter,  with  reference  to  provid- 
ing against  calamities  by  fire:  Keokuk  v. 
Scroggs,  39-447. 

888.  An  ordinance  authorizing  the  de- 
struction of  private  buildings,  to  prevent  the 
spread  of  fire,  does  not  make  the  corporation 
liable  for  property  destroyed,  unless  so  pro- 
vided for  by  statute :  Fieid  v.  Des  Moines,  89- 
575. 

889.  Eminent  domain:  The  city  does  not 
have  the  power  of  eminent  domain  except  as 
expressly  granted  by  statute :  Ibid, 

840.  Under  the  provisions  of  a  city  obarter 
authorizing  the  appointment  of  commiBsion- 
ers  to  assess  damages  for  taking  private 
property  by  a  city,  held,  that  the  city  council 
could  not,  after  having  a]>pointed  commis- 
sioners for  that  purpose,  set  aside  the  report 
made  by  them,  and  appoint  new  commis- 
sioners to  assess  the  same  damages :  State  esc 
rd,  v.  Keokuk,  9-488. 

841.  A  railway  company,  lessee  of  another 
company  under  a  lease  which  may  be  per- 
petual at  the  election  of  the  lessee,  has  such 
an  interest  in  property  owned  by  the  lessor 
that  it  should  be  a  party  to  proceedings  to 
condemn  such  property  for  city  purposes: 
Stomi  Lake  v,  Iowa  Falls  <fe  8,  C.  R,  Co,, 
63-218. 

0.  Streets  and  public  grauTids. 

842.  Location  of  streets:  The  action  of  a 
city  council,  in  determining  whether  the  loca- 
tion of  a  street  is  demanded  by  the  public  in- 
terest, cannot  be  questioned  by  judicial  pro- 
ceedings: CJierokee  v,  Siovx  City  <&  I,  JB, 
Town  Lot,  etc.,  Co,,  52-279. 

&48.  Diversion  of  travel  from  other  streets 
cannot  be  taken  into  consideration  in  esti- 
mating the  damage  to  property  from  the 
opening  of  a  street :  Ibid, 

844.  The  fact  that  a  city  has  power  to 
open  and  vacate  streets  will  not  render  it 
liable  for  failure  to  keep  a  street  open  and  in 
repair,  whereby  travel  is  diverted  from  a 
ferry  outside  of  the  city  limits:  Prosser  v, 
Ottumwa,  42-509. 

845.  Plats:  As  the  survey  establishes  the 
lines  of  the  street  while  the  plat  is  but  a  reo- 
ord  of  such  survey,  in  the  case  of  any  conflid 
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the  actual  survey  iviU  govern:  Bradaireet  v. 
Ditaham^  65-248. 

As  to  the  penalty  for  selling  lots  in  a  city 
or  town,   or  addition  thereto,  without  the 
^  being  T»x>rded,  see  Vendoks,  §§  20,  21. 
SMw  Dedieatlon:  A  grantor  Uling  a  plat 
and  procuring  the  proper  certificate  thereto 
cumot  afterwards  object  that  it  was  not  in 
acctBdance  with  law  and  that  the  require- 
ments of  the  statute  have  not  been  complied 
with:  Scott  v.  Dea  Moines,  64-488. 

S47.  And  the  grantor,  or  those  claiming 
under  him,  cannot  defeat  a  dedication  made 
in  such  plat,  on  the  ground  that  it  was  not 
recorded  at  onoe  nor  until  after  the  grantor's 
death:  IhicL 

S4S.  A  proprietor,  laying  off  an  addition  to 
an  incorporated  town  or  city,  may  grant  only 
tbB  use  of,  or  easement  in  the  streets,  or  re- 
serre  minerals  therein:  Dubuque  v.  Benson, 
33-248. 

S40.  Where  a  strip  of  land  between  a 
street  and  a  river  was  not  included  in  the 
j^at,  heid,  that  it  could  not  be  considered  as 
dedicated  to  the  public :  Cowles  v.  Gray,  14-1. 

3«0.  In  order  to  show  a  dedication  apart 
from  the  plat  there  must  be  an  act  of  dedica- 
tion within  the  prescribed  limit  of  time  and 
an  acceptance  thereof  by  the  public :  Ibid. 

Farther,  as  to  Dedication,  in  general,  see 
that  title. 

3^1.  Acceptance  of  dedication:  By  ac- 
cepting a  cdiarter  making  a  platted  addition 
to  the  city  limits,  hdd,  that  the  city  thereby 
accepted  the  addition  and  the  dedication  of 
the  streets  therein  laid  out:  Des  Moines  v, 
HaU,  24r-234. 

Sd3.  Where,  in  the  plat  of  an  addition  to 
the  dty,  a  street  was  laid  out  ninety  feet  in 
width,  but  was  only  opened  to  a  width  of 
sixty  feety  fences  being  erected  by  lot  owners 
upon  the  line  of  the  street  as  thus  improved 
and  used,  and  the  strip  not  used  being  thus 
indosed  tar  twenty-five  years,  held,  that  the 
dty  could  not  claim  the  strip  thus  inclosed, 
and  that  it  would  be  presumed  that  the  city 
had  only  accepted  the  dedication  to  the  ex- 
tent that  the  street  had  been  opened :  Bell  v. 
Buriiagtan,  68-296. 

S^.  Action  of  the  city  council  in  adopting 
the  report  of  a  committee  recommending  an 
acceptance  of  streets  as  dedicated  on  a  plat 
not  yet  filed,  Jieldj  not  to  amount  to  an  ac- 


ceptance  of  such  streets  upon  the  subsequent 
fixing  of  such  plat :  Lavghlin  v»  Washington^ 
63-652. 

854.  Where  a  plat  was  filed  for  record, 
and  the  streets  as  designated  thereby  re- 
mained open  to  the  public  for  two  or  three 
weeks,  and  were  to  some  extent  passed  over 
and  used  by  £he  public,  but  were  afterwards 
closed,  held,  such  facts  did  not  constitute  an 
acceptance  by  the  city  of  the  proposed  dedi- 
cation. Mere  user  will  not  be  sufficient  to 
constitute  an  acceptance ;  it  must  be  shown 
to  have  been  open  and  notorious,  and  con- 
tinued for  such  a  length  of  time  that  an  ac- 
ceptance can  be  presumed :  Ibid. 

855.  Non-user:  The  right  of  the  public  in 
the  streets  and  alleys  accrues  upon  the  ac- 
knowledgment and  recording  of  the  plat,  and 
continues  until  it  is  either  divested  by  some 
act  of  thQ  public  authorities,  or  lost  by  ad- 
verse possession,  and  it  is  immaterial  as  to 
the  rights  of  the  public  whether  such  streets 
and  alleys  are  improved  or  not.  Therefore, 
a  railway  company  has  no  right  to  fence  its 
track  where  it  crosses  streets  and  alleys  thus 
laid  out,  although  they  are  not  improved  and 
useS:  Lathrop  v.  Central  Iowa  R.  Co.,  69- 
105. 

356.  The  occupation  by  a  party  dedicating, 
for  ten  years  thereafter,  will  not  bar  the 
rights  of  the  public,  unless  it  appear  that 
he  held  under  claim  of  right  adverse  to  the 
public :  McDunn  v.  Des  Moines,  84^67 ;  Ziv- 
ermore  v.  Maquoketa,  35-858. 

857.  Title  to  streets:  By  statutory  pro- 
vision (now  found  in  Code,  §  561),  the  fee  in 
the  streets  of  city  or  town  plats  vests  in  the 
corporation,  whenever  its  organization  aa 
such  is  effected,  for  the  use  of  the  public: 
MUbum  V.  Cedar  Rapids,  12-246. 

858.  In  the  cities  of  Keokuk  and  Dubuque, 
which  were  laid  out  by  the  United  States, 
the  fee  in  the  streets  is  in  the  adjacent  prop- 
erty owners,  subject  to  the  public  use :  Haight 
V.  Keokuk,  4-199 ;  Dubuque  v.  Moloney,  9- 
450. 

859.  There  is  no  substantial  difference  be- 
tween the  streets  in  which  the  legal  title  is 
in  individuals  and  those  in  which  it  is  in  the 
public,  as  to  the  rights  of  the  public  therein. 
The  construction  of  a  permanent  freight  de- 
pot so  as  to  obstruct  the  street  is  subversive 
and  repugnant  to  the  dedication,  but  not  the 
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occupation  of  the  streets  by  tracks,  pipes, 
etc.,  subject  to  the  reasonable  control  of  the 
state  and  city:  Barney  v.  Keokuk,  04  U.  S., 
824  (affirming  ^.  C,  4  Dillon,  598). 

860.  The  nature  of  the  property  which  a 
dty  acquires  in  its  streets  is  different  from 
that  which  it  may  have  in  real  estate,  such  as 
(t  is  authorized  to  acquire  for  other  purposes : 
Clinton  v.  Cedar  Rapids  <fc  M,  R.  R,  Co.,  24r- 
455. 

361.  The  fee  of  the  streets  is  in  the  city  for 
the  use  of  the  general  public,  not  the  people 
of  the  city  alone :  Ibid. 

862.  Therefore,  the  legislature  may  author- 
ize their  use  by  railway  companies  for  the  con- 
struction and  operation  of  their  roads  without 
the  consent  of  the  city,  and  without  com- 
pensation to  abutting  property-owners :  Ibid, 

863.  So,  also,  the  city  may  authorize  such 
use  of  the  streets  when  not  restrained  by  leg- 
islation: Milbum  V.  Cedar  RapidSy  12-246; 
Hughes  v.  Mississippi  <fe  M,  R.  Co.,  12-261. 

But  further  as  to  railways  in  streets,  see  in- 
fra, §§  400-449. 

864.  A  grantor  filing  a  plat  cannot  confer 
upon  some  other  public  corporation  righ^  in 
or  control  over  the  streets  and  alleys ;  there- 
fore, held,  that  the  entry  upon  a  plat  that 
the  proprietors  "do  hereby  convey  to  Polk 
county  for  the  use  of  the  public,  the  streets 
and  alleys  as  marked  on  this  plat,  and  dedi- 
cate the  same  to  the  public,"  was  inopera- 
tive, and  the  platting,  acknowledgment, 
recording,  etc.,  being  sufficient  to  constitute 
a  statutory  dedication,  the  fee  of  the  streets 
vested  in  the  city :  Des  Moines  v.  Hall,  24-234. 

865.  The  city  acquires  as  against  adjoining 
owners  and  the  original  proprietor  control 
over  the  whole  street  and  not  simply  over  the 
surface ;  and  it  may  maintain  an  action  for 
material,  as  coal,  etc.,  removed  therefrom, 
whether  such  material  be  superficial  or  sub- 
terraneous: Ibid. 

360.  Rights  of  adjacent  property  own- 
ers: Although  under  the  provisions  as  to 
statutory  dedication  the  owners  of  lots  do 
not  own  the  fee  of  the  adjacent  street,  yet 
they  have  a  peculiar  interest  in  the  street 
which  neither  the  local  nor  general  public  can 
pretend  to  claim.  This  interest  is  an  ease- 
ment appurtenant  to  their  lots  and  partakes 
of  the  nature  of  property :  C<zdle  v.  Musca- 
tine Western  R.  Co.,  44-11. 


867.  Therefore,  where  a  railway  company 
having  the  right  to  construct  its  road  over 
the  streets  of  a  city  does  so  in  a  careless  and 
negligent  manner,  the  adjoining  property- 
owners  may  recover  special  damages  result- 
ing therefrom :  Ibid, 

868.  Purchasers  of  lots  in  the  portion  plat- 
ted acquire  a  right  of  way  over  the  streets 
and  allies  therein :  Yost  v.  Leonard,  34-9. 

369.  Where  a  party  filing  a  plat  reserved 
therein  the  right  to  construct  a  mill-race 
across  one  of  the  streets,  held,  that  he  became^ 
bound  to  erect  and  maintain  a  bridge  across 
the  race  at  his  own  expense :  Waterloo  v. 
Union  MUl  Co.,  59-487. 

870.  Where  the  fee  in  the  street  is  in  the 
adjoining  property  owner,  neither  the  city 
nor  any  individual  has  a  right,  against  the 
will  or  consent  of  the  owner  of  the  adjoining 
lot,  to  construct  a  cistern  under  the  street  or 
sidewalk :  Dubuque  v.  Moloney,  9-450.^ 

871.  The  owner  of  property  adjacent  to  a. 
street  has  no  right  to  excavate  under  the 
sidewalk  in  front  of  his  property  except  by 
permission  of  the  city,  and  then  only  upon 
such  conditions  as  the  city  may  impose,  and 
such  right  cannot  be  acquired  except  by  con- 
tract, express  or  implied,  with  the  city :  Davis 
V.  Clinton,  50-585. 

372.  Birersion  of  streets  or  public 
grounds:  Tile  title  to  streets  is  vested  in  the 
city  for  the  use  of  the  public,  and  such  use  is 
to  be  controlled  by  the  legislative  power  of 
the  state.  The  city  cannot  grant  the  use  of 
the  streets  for  any  purpose  not  thus  author- 
ized :  Stanley  v.  Davenport,  54-463. 

373.  A  city  taking  public  lands  which  have 
been  already  dedicated  to  public  use  cannot 
devote  the  same  to  private  uses,  or  convey 
them  to  others  for  such  private  use ;  and  in 
an  action  by  an  adjoining  lot  owner  having 
an  interest  in  the  preservation  of  the  land  for 
the  uses  for  which  it  was  originally  dedicated, 
the  city  may  be  enjoined  from  making  a  con- 
veyance thereof :  Cook  v.  Burlington,  30-94. 

374.  Purchasers  of  lots  abutting  upon  land,, 
dedicated  by  the  original  owner  to  a  public 
use,  acquire  such  rights  therein  as  will  en- 
able them  to  enjoin  a  diversion  of  it  by  the 
corporation  to  uses  and  purposes  foreign  to 
and  inconsistent  with  the  objects  of  the  grant : 
Ibid. 

376.  Therefore,  held,  that  while  the  grant 
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«C  the  Tight  of  ^vay  to  a  railway  might  not  be 

Bcocsistent  ^Htli  the  public  use  of  lands  re- 

MTf ed  to  the  corponation  for  public  purposes, 

yet  alegal  conveyance  thereof  in  fee  to  arail- 

viy  company  \vas   inconsiBtent  with  such 

Bie:  Ibid. 

SIC  But  it  does  not  foUow  that  abutting 
owners  may  TnaiTitain  an  action  for  an  ob- 
struction in  the  street  which  does  not  affect 
tiian  differently  from  the  pubUc  generally : 
Ingnxm  r.  ChiecigOy  D.  d:  M.  R.  Co,,  S&-069. 

17 1.  The  city  takes  title  to  such  portions  of 
iti  territory  as  are  dedicated  for  public  pur- 
posea,  subject  to  a  trust  to  hold  and  use  it  for 
the  purpose  expressed,  and  cannot  dispose  of 
it  for  other  purposes:  Warren  v.  Mayor  of 
LgOHS,  23-351. 

1 18.  The  act  (10  G.  A-,  ch.  127)  attempting 
to  cofof er  upon  cities  and  towns  the  power  to 
86Q  and  convey  squares  and  parks  therein 
laid  off  and  dedicated  by  individuals,  Iield, 
Toid  as  authorizing  a  i)erver8ion  of  a  trust. 
Whether  the  corporation  might  not  be  given 
power  to  part  with  whatever  interest  it  pos- 
sessed in  the  property,  qucere:  Ibid, 

S79.  Public  squares  dedicated  to  a  city  are 
held  in  trust  for  tlie  public,  and  cannot  be 
sold  on  execution  to  satisfy  the  debts  of  the 
city :  JRan90fn  v.  Bool,  29-68. 

SM.  Grants  dedicated  to  public  use  can  be 
used  for  the  purposes  expressed  in  the  act  of 
dedication  only,  and  the  grantor  and  even 
the  proprietor  of  lots  abutting  may,  by  in- 
jnnction,  restrain  a  diversion  to  any  other 
porpoee  resulting  in  an  injury  to  him :  Pet- 
tingili  r.  Devin,  85-344. 

3S1.  Rerersion:  But  it  does  not  follow 
that  the  title  reverts  to  the  grantor  upon  a 
failure  to  use  the  land  for  the  purposes  indi- 
cated. Such  a  dedication  passes  the  fee  from 
the  grantor  without  the  contingent  right  of 
rerersion,  and  any  person  injuriously  affected 
may  prevent  the  diversion  from  the  purposes 
designated  by  injunction:  Ibid, 

S83.  Upon  the  vacation  by  the  city  of  a 
Hreet  in  the  city  plat,  the  title  of  the  prop- 
aty  covered  thereby  does  not  revert  to  the 
origixial  owner :  Day  v.  Schroder,  46-546. 

SS8.  Taeation  of  streets:  The  proper  steps 
having  been  taken  for  vacation  of  streets 
by  owners  of  property  in  a  plat  (as  contem- 
{dated  by  Code,  §  564),  such  vacation  becomes 
effective  as  against  the  city,  subject  only  to 


the  judicial  determination  as  to  whether  the 
rights  of  private  persons  are  affected.  The 
city  council  cannot,  by  subsequently  direct- 
ing such  street  to  be  opened,  affect  the  valid- 
ity of  suoh  vacation :  Conner  v.  Iowa  City, 
66-419. 

884.  The  fact  that  the  vacation  of  a  por- 
tion of  a  plat  will  close  streets  therein,  and 
thus  abridge  the  number  of  ways  of  access 
to  the  property  of  the  proprietor  of  another 
portion  of  the  plat,  will  not  be  ground  for 
objecting  to  such  vacation,  if  one  or  more 
ways  are  left,  reasonably  convenient,  so  that 
no  substantial  right  is  abridged :  Lorenzen  v. 
Preston,  58-580. 

385.  The  city  council  has  authority  to  va- 
cate streets  and  alleys,  and  may  exercise  such 
power  simply  by  the  anactment  of  an  ordi- 
nance calculated  to  effect  that  object.  This^ 
power  is  not  limited  by  the  provisions  of 
Code,  §  562,  relating  to  the  method  of  vacat- 
ing streets  and  alleys  in  a  plat  :•  Demjpsey  v, 
Burlington,  66-687. 

386.  The  city  council  has  the  power  to  di- 
vert the  ground  covered  by  an  alley  which  is 
vacated,  from  a  pubhc  to  a  private  use,  by 
granting  it  to  a  private  individual :  Ibid, 

887.  The  city  council  may  vacate  an  alley 
for  the  purpose  of  allowing  it  to  be  devoted 
to  a  private  use,  if  the  power  is  in  other  re- 
spects rightfully  exercised,  and  no  private 
rights  are  injuriously  affected :  ManthalUoum 
V.  Forney,  61-578. 

388.  Where  the  power  to  vacate  streets  is 
wisely  and  discreetly  used,  its  exercise  will 
not  be  restrained  at  the  suit  of  a  private  in- 
dividual claiming  to  be  injured:  Q-ray  r. 
Iowa  Land  Co,,  26-887. 

389.  It  seems  that  the  general  assembly 
may  authorize  a  city  to  vacate  streets,  al- 
though under  its  charter  as  existing  at  the 
time  of  dedication  of  the  streets  no  such 
power  existed.  It  is  doubtful,  at  least,  if  a 
property  owner  can  have  such  vested  interest 
in  streets  as  to  prevent  such  vacation :  Stub' 
enrauch  v,  Neyenesch,  54-567. 

390.  Action  of  the  city  council  in  vacating 
streets  cannot  be  interfered  with  by  proceed- 
ings in  equity.  Certiorari  is  the  proper  rem- 
edy: Ibid. 

891.  The  burden  is  upon  plaintiff  seeking 
to  enjoin  the  vacation  of  a  street,  to  prove 
that  he  had  rights  at  the  time  the  street  was 
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vacated  which  were  abridged  by  such  vaca- 
tion: Sawyer  v.  Meyer,  45-152. 

392.  A  city  having  authority  to  vacate 
streets  cannot  be  made  to  respond  in  dam- 
ages for  injuries  resulting  therefrom  to  an 
adjoining  property  owner :  Barr  v,  Oskaloosa, 
45-275. 

893.  The  vacation  of  a  street  is  not  such 
taking  of  private  property  as  to  entitle  a 
property  owner  to  compensation  for  any  loss 
resulting  therefrom:  Ibid, 

394.  The  power  to  vacate  streets  being 
vested  in  the  city,  it  can  be  exercised  only  by 
the  council  or  trustees;  parol  evidence  of 
abandonment  is  not  competent :  Lathrop  v. 
Central  Iowa  R^Co.,  69-106. 

895.  Abandonment  of  streets:  A  city  can- 
not authorize  streets  dedicated  to  public  use 
to  be  closed.  This  can  only  be  done  lawfully 
after  they  are  vacated  in  the  manner  pre- 
scribed by  law.  The  fact  that  after  dedica- 
tion is  made,  the  public  does  not  use  the 
streets,  does  not  of  itself  authorize  the  party 
making  the  dedication  to  resume  possession 
of  the  land :  Prince  v.  McCoy,  40-533. 

896.  If  streets  are  in  such  condition  that 
they  are  incapable  of  use,  an  injunction  can- 
not be  maintained  by  one  who  has  do  other 
right  than  as  one  of  the  general  public,  to 
prevent  them  from  being  temporarily  in- 
closed for  private  purposes :  Ibid, 

397.  Where  plaintiff  had  held  possession 
of  property  for  thirty  years  under  claim  of 
right,  and  the  city  had  made  no  attempt  or 
claim  to  occupy  the  same  as  a  street,  held, 
that  any  right  of  the  city  to  use  the  property 
for  a  street  must  be  regarded  as  abajidoned : 
Siviplot  V,  Dtibugue,  ^9^dO, 

398.  The  severance  of  a  portion  of  the  ter- 
ritory of  a  city,  it  would  seem,  would  oper- 
ate as  an  extinguishment  of  the  rights  of  the 
corporation  in  the  streets  and  alleys :  McKean 
V.  Mt,  Vernon,  51-306. 

899.  The  city  council  may  authorize  the 
laying  of  a  railway  track  along  an  alley  in 
accordance  with  statutory  authority,  al- 
though the  effect  thereof  may  be  to  close  the 
alley  for  other  purposes :  Heath  v,  Dea  Moines 
<fc  St.  L,  R,  Co.,  61-11. 

400.  Steam  railways  in  streets:  Under 
Code,  §  1262,  as  it  stood  before  the  amend- 
ment of  15  G.  A.,  ch.  47,  1874  (McClain's 
Ann.  Stat.,  841),  railway  companies  were  au- 


thorized to  have  their  tracks  pass  over  or 
under  a  highway,  and  it  was  held  that  the 
legislature  had  thereby  conferred  upon  such 
companies  the  right  to  construct  their  tracks 
over  and  along  the  streets  of  towns  and  cities, 
and  that  a  railroad  so  constructed  could  not 
be  considered  a  public  nuisance :  MUbum  v. 
Cedar  Rapids,  12-246 ;  Hughes  v,  Mississippi 
<SbM,R.  Co,,  12-261. 

401.  And  it  was  further  held  that  such 
right  might  be  exercised  even  without  the 
consent  of  the  city  council,  and  without  com- 
pensation being  made :  Clinton  v.  Cedar  Rap- 
ids &  M.  R.  R.  Co,,  24-455;  Chicago,  N,  <Sb 
S,  W.  R.  Co.,  V.  Mayor,  etc.,  of  Newton,  36-  » 
299;  Ingraham  v.  Chicago,  D.  &  M.  R.  Co., 
34r-249;  Same  v.  Same,  38-669;  Hin£  v.  Keo- 
kuk <Sb  D,  M,  R,  Co.,  42-636;  Council  Bluffs 

V,  Kansas  City,  St,  J,  AC.B.R.  Co.,  45-338; 
State  V.  Davenport  <SbSt.  P.  R  Co.,  47-507. 

402.  Under  such  statutory  provisions  it 
was  held  that  the  laying  down  in  a  careful 
and  proper  manner  of  one  or  more  railway 
tracks  in  the  streets  of  a  city,  either  with  or 
without  the  consent  of  the  city,  did  not  con- 
stitute a  nuisance  entitling  an  abutting  prop- 
erty owner  to  recover  damages:  Davis  v.  Chi- 
cago AN.W.R.  Co.,  46-889 ;  Franz  v.  Sioux 
CitytSbP.R.  Co..  55-107. 

403.  Therefore,  Jield  also^  that  the  repeal  of 
an  ordinance  under  which  a  railway  track  was 
authorized  to  be  constructed  over  the  streets 
would  not  render  such  track  a  nuisance: 
Clinton  V.  Clinton  <Sb  L.  H.  R.  Co.,  37-61. 

404.  Held,  also,  that  the  city  was  not  lia- 
ble for  damages  resulting  from  the  laying 
down  of  railway  tracks  under  permission 
granted  by  it :  Frith  v.  Dubuque,  45-406. 

405.  The  fact  that  a  railway  is  constructed 
and  operated  upon  a  street  previously  vacated 
by  proper  proceedings  is  not  a  ground  for  an 
action  of  damages  against  a  city  or  the  rail- 
way by  an  adjoining  property  owner :  Barr 
V.  Oskaloosa,  45-275. 

406.  A  railway  in  a  street  might,  however, 
be  so  negligently  and  improperly  constructed, 
that  it  would  constitute  a  nuisance  for  which 
an  indictment  would  lie,  even  when  the 
right  to  construct  existed:  State  v.  Daven^ 
port  <fc  St.  P.  R.  Co.,  47-507. 

407.  An  abutting  owner  who  has  not  the 
fee  in  the  street  cannot  recover  damages  for 
the  use  of  the  street  by  a  railway :  Simplot 
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V.  Chicago,  M.  dt  8t.  R  R,  Co.,  5  McCrary, 
158. 

408.  Permission  to.oecnpj  streets:  The 
dtj  having  been  given  by  Code,  %  464,  the 
power  to  grant  the  right  to  lay  down  a  rail- 
way track  over  its  streets,  all  else  in  connec- 
tion therewith  is  a  matter  of  detail  and 
within  the  discretion  of  the  city,  subject 
only  to  equitable  control  and  proper  police 
regulations:  CNeUv.  Lamb,  68-725. 

409.  While  the  city  has  not  power  to  grant 
the  right  to  lay  down  a  private  railway 
tiiiongh  the  streets,  it  will  be  presumed  that 
a  grant  which  is  made  is  for  a  public  rail- 
way in  the  absence  of  anything  appearing  to 
the  contrary.  The  fact  that  the  railway  is 
used  for  transportation  of  property  of  the 
owner  will  not  indicate  that  it  is  a  private 
rood:  Ibid. 

410.  But  in  cases  where  the  fee  of  the 
street  was  in  the  adjoining  property  owner, 
be  was  held  entitled  to  compensation  for  the 
additional  servitude :  Kucliemanv,  Chicago, 
C.dbD.  JR.  Co.,  46-806. 

411.  Where  the  city  granted  to  a  railway 
company  the  right  to  build  and  operate  a 
railway  bridge  on  a  street  over  and  across  a 
river,  hdd,  that  there  being  no  limitation  in 
the  grant  as  to  the  grade  of  the  bridge,  there 
was  no  obligation  to  build  the  bridge  on  the 
grade  fixed  by  the  city  for  the  street,  and  no 
specific  requirement  would  attach  to  the 
grant  beyond  the  general  one  that  it  should 
be  built  in  a  reasonable  and  proper  manner, 
with  ordinary  skill  and  care,  and  that  the 
{;rant  carried  with  it  the  incidental  right  to 
ooustruct  necessary  and  suitable  approaches: 
SUUten  V.  Dea  Moines  Valley  R.  Co,,  29-148. 

412.  Where  the  ordinance  of  a  city  granted 
to  a  railway  company  the  right  to  lay  and 
maintain  its  track  over  and  along  a  toll  bridge 
erected  by  the  city,  such  right  being  granted 
under  certain  regulations  but  without  res- 
ervation of  the  right  to  collect  toll;  and  the 
company  constructed  and  operated  its  rail- 
way in  conformity  with  such  regulations, 
Md,  that  the  city  could  not  afterwards  exact 
toll  for  the  use  of  such  track,  either  as  to 
traiBc  over  the  line  as  originally  constructed, 
or  as  to  traffic  over  extensions  or  branches  of 
8och  line:  Des  Moines  v.  Chicago,  B.  I.  <Sb 
P.  R  Co.,  41-669. 

41S.  Under  the  doctrine  that  a  railway 


company  had  the  right  without  permission  to 
use  the  streets  of  a  city,  Jield,  that  the  city 
might  lease  to  such  company  a  strip  of  land 
formed  along  a  street  by  accretions :  Cook  v. 
Burlington,  86-857. 

414.  Equitable  control  and  police  regu- 
lations: The  right  to  construct  and  operate 
a  railway  track  over  the  streets  of  a  city  is 
subject  to  proper  control  and  police  regula- 
tion: Clinton  v.  Clinton  <Sb  L.  H,  R.  Co., 
87-61. 

415.  The  doctrine  of  equitable  control  over 
the  construction  of  railways  upon  the  streets 
and  alleys  of  a  city  has  no  application  since 
the  adoption  of  the  statutory  provision  (Code, 
fS  464)  placing  the  control  of  the  construction 
of  a  railway  over  the  streets  in  the  hands  of 
the  city  council,  and  requiring  the  assessment 
of  damages  to  abutting  property  owners: 
Heath  v.  Des  Moines  db  St  L.  R.  Co.,  61-11. 

416.  Damages:  Under  the  doctrine  that  a 
railway  company  had  the  right  to  construct 
and  operate  its  road  through  the  streets  of  a 
city,  it  was  held  that  the  company  was  not 
liable  for  damages  resulting  to  an  abutting 
property  owner  from  the  construction  and 
operation  of  such  road  in  a  lawful  manner: 
Slatten  v.  Dea  Moines  Valley  R,  Co,,  29-148; 
Davenport  v.  Stevenson,  84-225. 

417.  A  railway  company  which  so  negli- 
gently builds  its  track  over  the  streets  of  a 
city,  or  so  occupies  such  streets  as  to  create 
a  nuisance,  is  liable  in  damages  to  anyone 
suffering  therefrom  special  injury  not  com- 
mon to  the  whole  public :  Park  v.  Chicago  <Sb 
S.  W.  R.  Co.,  48-686;  Frith  v.  Dubuque,  45- 
406. 

418.  It  is  immaterial  in  such  case  whether 
the  party  injured  owns  the  fee  in  the  street 
or  not:  Cadle  v.  Muscatine  Western  R.  Co., 
44-11;  Frith  v.  Dubuque,  45-406;  Cain  v. 
Chicago,  R.  I.  <St  P.  R.  Co,,  54-255. 

419.  If  a  rail  way,  therefore,  be  constructed 
in  a  careless,  improper  and  negligent  manner, 
to  the  injury  of  an  abutting  property  owner, 
he  may  recover  damages,  provided  his  injury 
be  special :  Cain  v.  Chicago,  R.  I.  <fc  P.  R. 
Co.,  54-255. 

420.  So  the  city  may,  by  ordinance,  make 
and  enforce  reasonable  restrictions,  and  a  use 
of  the  street  in  violation  of  such  restrictions 
will  be  a  nuisance  for  which  a  person  sus- 
taining special  damage  may  recover :  Ibid, 
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421.  If  the  road  was  constructed  in  an  im- 
proper and  negligent  manner,  the  company 
was  held  liable  to  the  extent  of  the  difference 
between  the  value  of  the  adjacent  property 
after  the  road  was  constructed,  and  what  it 
would  have  been  if  the  road  had  been  con- 
structed with  reasonable  care :  Cadle  v,  Mus- 
catine Western  R,  Co,,  44-11. 

422.  In  such  case  the  measure  of  damage 
was  the  special  damage  sustained  by  the 
abutting  property  owner  by  reason  of  the  ob- 
struction of  the  street,  and  not  the  difference 
in  value  of  the  property  before  and  after  the 
construction  of  the  road :  Frith  v,  Dubuque, 
45-406. 

423.  In  other  words,  the  measure  of  dam- 
ages in  such  case  would  be  the  difference 
between  the  rental  value  of  the  property  with 
the  road  as  constructed,  and  its  rental  value 
if  the  road  had  been  properly  constructed : 
O'Connor  v,  St.  Louis,  K.  C,  A  N.  B,  Co,, 
66-785. 

424.  Where  it  is  alleged  that  the  railway 
company  was  wrongfully  and  illegally  build- 
ing its  track  in  the  streets  of  a  town,  it  will 
not  be  presumed  that  it  was  acting  under  a 
proper  license  when  no  such  license  is  shown : 
Scheckner  v.  Milwaukee  <fc  P.  du  C,  iJ.  Co., 
21-515. 

425.  Where  a  railway  track  was  laid  on  a 
street  in  which  the  adjoining  proprietors 
owned  the  fee,  held,  by  two  judges,  that  it 
constituted  an  additional  servitude  for  which 
such  owners  were  entitled  to  compensation, 
to  be  assessed  like  other  compensation  for 
private  property  taken  for  right  of  way, 
while  one  judge  held  that  the  adjoining 
proprietors  might  recover  damages  for  occu- 
pation of  the  street  by  the  railway,  without 
regard  to  their  ownership  of.  the  fee,  and 
the  other  two  judges  held  that  if  the  railway 
was  constructed  and  operated  in  a  careful 
and  proper  manner  through  the  street,  the 
adjoining  proprietors  had  no  right  to  com- 
pensation: Kuxiheman  v.  Chicago,  C.  &  D. 
R.  Co.,  46-366. 

426.  In  such  case,  held,  that  the  damages 
to  be  allowed  the  owners  of  the  fee  in  the 
street  included  not  only  the  value  of  the 
mroperty  taken,  but  all  damages  resulting 
proximately  from  the  use  for  which  the 
property  was  taken,  but,  lield,  by  the  first  two 
judges  as  above,  that  the  owner  on  whose 


property  but  a  part  of  the  railway  rested 
could  not  recover  for  the  entire  depreciation 
in  value  of  his  property  caused  by  the  location 
of  the  railway,  but  only  for  such  part  as  re- 
sulted from  the  use  of  his  own  land,  whilst 
the  one  judge  held  that  he  could  recover 
the  entire  depreciation :  Ibid. 

427.  Present  statutory  proYisions:  The 
decisions,  holding  that  cities  had  the  author- 
ity to  grant  to  steam  railway  companies  the 
right  to  occupy  the  streets  with  their  tracks, 
were  based  upon  the  provisions  of  Code, 
§  1263,  as  it  stood  before  amendment,  and 
since  its  amendment  such  companies  have  no 
right  to  lay  their  tracks  over  city  streets,  nor 
have  cities  the  right  to  authorize  such  use  of 
the  streets  except  as  such  authority  is  con- 
ferred by  §  464  of  the  Code :  Stanley  v.  Dav- 
enport, 54-468;  Stange  v.  Hill  dt  West  Du- 
buque Street  R.  Co.,  54r-669. 

428.  Code,  §  464,  authorizing  a  city  to 
grant  to  railway  companies  the  right  to  lay 
their  tracks  upon  the  streets  of  a  city  upon 
compensation  being  made  to  abutting  prop- 
erty owners,  is  not  applicable  to  cities  acting 
under  special  charter :  Ibid. ;  Simplot  v.  Chi- 
cago,  M.  A  St.  P.  R.  Co.,  5  McCrary,  158. 

429.  An  ordinance  authorizing  the  con- 
struction of  railway  tracks  upon  city  streets, 
without  making  the  right  to  occupy  such 
streets  conditional  upon  payment  of  dam- 
ages as  required  by  statute,  does  not  confer 
any  rights  upon  the  railway  company :  Stange 
V.  Dubuque,  62-308. 

430.  Compeusatlon  to  property  owners: 
A  railway  which  has  been  located  over  the 
streets  of  a  city,  at  a  time  when  compensa- 
tion to  adjacent  property  owners  for  such 
use  of  the  street  was  not  required,  cannot 
lay  new  switches  and  side  tracks  in  connec- 
tion with  such  railway,  without  making  com- 
pensation :  Drady  v.  Des  Moines  iSb  Ft.  D.  R. 
Co.,  57-893. 

431.  The  statutory  provisions  requiring 
compensation  apply  to  a  railroad  authorized 
by  ordinance  and  partly  constructed  prior  to 
the  time  that  the  change  in  the  statute  went 
into  effect :  Mulholland  v.  Des  Moines,  A.  <fc 
W.  R.  Co.,  60-740;  Hanson  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  6i-^jS8. 

432.  Where  a  railway  company  had  com- 
menced the  use  of  its  track  contracted  under 
permission  granted  by  the  city  council  before 
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^  statutory  change  r eqxiiring  compensation, 
hdd,  that  it  could  not  afterward  be  made 
teMe  for  damages  to  abutting  lot  owners : 
Merdumt^  Union  Barb  Wire  Co,  v.  Chicago, 
fi.  I.  4  P.  JJ.  Co.,  70-105. 

43S.  But  where,  after  the  taking  effect  of 
«adi  statutory  provision,  the  railway  com- 
puy  bad  built  a  side-track  without  compen- 
atio&to  the  abutting  lot  owners,  and  without 
ukiiig  stepR  to  have  their  damages  ascertained 
in  the  mann^  prescribed  by  statute,  held, 
that  such  occupation  of  the  street  by  the 
side-track  was  a  continuing  trespass,  and 
constituted  a  nuisance  for  which  any  owner 
of  an  adjoining  lot  might  recover,  and  that 
if  no  recovery  "was  had  by  a  lot  owner  for 
such  trespass  and  nuisance  which  would  con* 
sticnte  compensation  for  the  future  and  con- 
tinnous  occupancy  of  the  street,  his  grantee 
might  maintain  an  action  for  the  injury 
sustained  Uiereby :  Ibid. 

434.  To  entitle  an  abutting  property  owner 
to  reoorer  damages  for  injuries  to  his  prop- 
erty resulting  from  the  location  of  a  railroad 
upon  a  street,  he  must  show  substantial 
i^use  of  complaint  arising  from  the  construc- 
tion of  the  road  itself  upon  the  street.  If 
the  road  is  constructed  upon  private  prop- 
erty without  substantial  infringement  of  the 
£treet»  an  abutting  owner  cannot  recover 
damages  arising  from  the  operation  of  the 
road  in  proximity  to  his  property :  Rinard  v, 
Burlington  A  W.  IL  Co,,  66-440. 

439.  A  city  not  being  clothed  with  power 
to  permit  or  forbid  railway  companies  ac- 
quiring private  property  in  a  city  for  right 
of  w^ay,  it  cannot  be  held  liable  for  damages 
to  a  property  owner  from  the  construction  of 
an  embankment  upon  the  right  of  way 
through  private  jiroperty:  Callahan  v.  Dea 
Moines,  63-705. 

4S6.  The  provisions  as  to  making  compen- 
sation for  injury  to  property  abutting  on  a 
dtreet  upon  which  a  railway  track  is  proposed 
to  be  located  are  only  applicable  to  property 
owners  whose  property  abuts  upon  the  por- 
tion of  tbe  street  occupied  by  the  track,  and 
not  to  owners  of  property  abutting  upon  a 
street  which  is  merely  crossed  by  the  track : 
Morgan  v.  Des  Moines  <&  St.  L,  IL  Co,,  64- 


497.  Hie  damages  to  be  allowed  to  an 
abutting  property  owner,  by  reason  of  the 
Vol.  II  —  7 


construction  of  a  track  over  a  street,  are  not 
limited  to  damages  arising  from  a  change  of 
grade,  but  extend  to  all  legitimate  damages 
which  are  contemplated  in  other  provisions 
for  condemning  the  right  of  way :  Drady  v, 
Des  Moines  <fc  Ft,  D,  R.  Co,,  57-393. 

488.  In  estimating  the  damages  caused  by 
the  operation  of  a  steam  railway  along  a 
street  where  damages  to  the  property  owner 
have  not  been  previously  assessed  and  paid, 
the  fact  that  such  operation  has  diverted 
travel  from  the  street  may  be  shown  in  evi- 
dence as  showing  the  manner  in  which  the 
rental  value  of  the  property  has  been  dimin- 
ished, and  for  the  purpose  of  ascertaining  the 
measure  of  damage :  Stange  v,  Dubuque,  62- 
303. 

439.  In  an  action  for  such  damages  all  the 
facts  attending  the  use  and  operation  of  the 
railroad  may  properly  be  given  in  evidence 
as  bearing  upon  the  effect  of  the  operation  of 
the  road  on  the  rental  value  of  the  property ; 
such,  for  instance,  as  annoyance  to  the  occu- 
pants of  the  property  by  noise,  escape  of  fire 
from  engines,  etc. :  Wilson  v.  Des  Moines,  O, 
(SbS.R,  Co.,  67-509. 

440.  In  a  proceeding  to  assess  damages  to 
abutting  property  by  reason  of  the  location 
and  operation  of  a  railway  upon  a  street,  the 
property  owner  is  entitled  to  be  compensated 
for  injuries  which  he  will  sust-ain  on  account 
both  of  the  laying  down  of  the  track  in  the 
street  on  which  his  property  abuts,  and  of  the 
appropriation  of  his  land,  if  any,  which  is 
taken  for  right  of  way  purposes :  McClean  v. 
Chicago,  I,  &  D,  R,  Co,,  67-568. 

441.  The  provisions  of  this  section,  as  to 
the  manner  of  assessment  of  damages  result- 
ing from  the  location  of  a  railway  upon  the 
streets' of  a  city,  refer  exclusively  to  the  com- 
pany and  not  to  the  abutting  owner ;  such 
owner  does  not  have  any  interest  in  the  fee 
of  the  street,  and  he  cannot  take  steps  to 
have  his  damages  assessed  by  a  sheriff's  jury 
according  to  the  provisions  applicable  where 
property  is  taken  for  right  of  way ;  therefore, 
he  may  bring  action  for  damages  without 
such  proceeding:  MulhoUand  v,  Des  Moines, 
A.  <&  W,  R,  Co.,  60-740. 

442.  As  the  abutting  property  owner  is  not 
authorized  to  cause  his  damages  to  be  as- 
sessed, and  the  corporation  alone  can  insti- 
tute  the    proceedings,    an    action    by   the 
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property  owner  may  be  maintained  for  dam- 
ages accruing  to  him  before  the  assessment 
is  made :  Wihon  t\  Dea  Moines,  O.  <fc  S,  R, 
Co.,  67-509. 

443«  Consent  by  city  conncil :  The  statute 
does  not  prescribe  the  manner  by  which 
authority  may  be  granted  to  a  railroad  com- 
pany to  construct  its  track  upon  the  streets  of 
the  city,  and  such  authority  may  be  given  by 
resolution  duly  passed,  or  by  vote  duly 
taken,  appearing  in  the  proper  record  of  the 
city:  Merchants*  Union  Barb  Wire  Co,  r, 
Chicago,  R.  I.  <&  P.  K  Co.,  70-105. 

444.  The  city  council  may  authorize  the 
laying  of  a  railway  track  over  an  alley,  al- 
though the  effect  may  be  to  prevent  the  use 
of  the  alley  for  other  purposes.  Whether  the 
same  rule  would  apply  in  case  of  a  street, 
qucere:  Heath  t\  Des  Moines  dk  St.  X.  R. 
Co.,  61-11. 

445.  But  the  city  council  is  not  authorized 
to  devote  an  alley  to  a  railway  t'  ack  for  the 
private  benefit  of  some  individual^  and  the 
fact  that  leave  has  been  granted  to  lay  the 
track  over  an  alley  for  purely  private  bene- 
fit will  not  prevent  a  subsequent  grant  of  a 
right  to  a  railway  company  to  lay  a  track 
through  such  alley  for  public  use ;  Ibid, 

446.  Street  railways:  Aside  from  any 
special  provision  in  the  city  cliarter,  it  may 
be  regarded  as  the  doctrine  of  this  state  that 
the  city  may  authorize  the  construction  of  a 
street  railway  in  its  streets:  Damour  v, 
Lyons,  44-276. 

447.  Where  the  fee  of  the  street  is  in  the 
city  for  the  use  and  benefit  of  the  public,  the 
general  assembly  has  the  control  thereof,  and 
may  prescribe  the  terms  aild  conditions  under 
which  the  public  may  use  such  streets :  Sears 
V.  MarshaUtoim  Street  R.  Co,,  65-743.^ 

448.  The  provision  that  a  railway  track 
can  be  located  and  laid  down  only  upon  dam- 
ages to  abutting  ownei*s  being  paid  does  not 
apply  to  street  railways,  and  the  city  council 
may  authorize  the  location  of  such  tracks 
upon  the  streets  without  payment  of  damages 
caused  thereby :  Ibid. 

•449.  In  the  absence  of  special  authority 
confeiTcd  by  the  legislature,  the  city  lias  no 
authority  to  authorize  the  use  of  a  steam 
motor  on  a  Btreet  railway,  and  it  will  be  lia- 
ble in  damages  for  in  juries '  resulting  from 
Uie  use  of  such  motor  on  the  streets  under 


its  permission:    Stanley  v,  Davenport,  54- 
463. 

430.  BoAd  tfixes  in  elty  limits;  Property 
within  city  limits  is  not  subject  to  taxation 
by  township  trustees  for  highway  purposes : 
Marks  v.  Woodbury  County,  47-452 ;  Hawley 
V.  Hoops,  12-506. 

451.  Township  trustees  cannot  include  an 
incorporated  town  in  a  road  district,  and  a 
road  supervisor  has  no  authority  over  its 
streets.  For  an  accident  resulting  from  acts 
of  such  supervisor  in  repairing  such  sti*eets 
the  town  is  liable:  Clark  v,  Epworth,  56- 
462. 

452.  Bridges:  The  county  has  the  right  to 
erect  public  bridges  on  public  highw^ays  in- 
side the  limits  of  a  city :  BeXl  r.  Foutch,  21- 
119;  Barrett  V.  Brooks,  21-144. 

453.  Before  the  repeal  of  the  statute  al- 
lowing cities  to  erect  toll  bridges,  held,  that 
a  city  might  erect  free  or  toll  bridges  at  its 
option,  and  convert  the  one  into  the  other : 
Scott  V.  Des  Moines,  84-652. 

454.  The  conveyance  to  a  city  for  free  and 
public  use  of  a  bridge  built  as  a  toll  bridge  by 
private  enterprise  and  with  the  aid  of  indi- 
vidual subscriptions,  in  return  for  which  the 
right  of  free  passage  was  granted  to  such  sub- 
scribers, Jield,  not  to  obligate  the  city  to  keep 
such  bridge  in  repair,  or  prevent  their  erect- 
ing a  new  toll  bridge  on  the  site  of  the  one 
purchased,  and  denying  free  passage  thereon 
to  the  subscribei*s  to  the  old  bridge :  Ibid^ 

455.  The  city  is  only  required  to  keep 
bridges  within  its  limits  in  reasonable  and 
ordinarily  good  repair :  Holmes  v,  Hamburg, 
47-348. 

Further  as  to  the  power  to  build  bridges, 
see  supra,  §§  31-84. 

450.  A  municipal  corporation  is  liable  for 
material  furnished  by  it  for  repairs  upon  a 
bridge  for  a  county  road  within  the  corpo- 
rate limits :  Tubbs  v.  Maquoketa,  82-564. 

457.  Grade  of  streets:  As  a  rule  the  base 
line  is  to  govern  as  to  the  grade,  but  a  mis- 
take may  be  shown  in  that  as  well  as  in  other 
figures:  Freeland  v.  Muscaiine,  9-461. 

45  S.  The  city  is  not  liable  in  its  corporate 
capacity  for  negligence  of  the  engineer  in 
establishing  for  a  private  person  the  grade  of 
a  street  in  accordance  with  the  ordinances  of 
the  city :  Waller  v.  Dubuque,  69-541. 

459.  A  city  may  be  rendered  liable  by  the 
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acts  oC  its  officers  in  making  excavations  be- 
km  tbe  established  grade :  Ibid. 

4W.  The  city  is  not  liable  for  damages  re- 
sulting from  the  grading  of  its  streets,  if  done 
in  a  creful  and  skillful  manner :  EUis  r.  loioa 

4S1.  Bat  the  city  is  liable  in  such  cases  if 

tiM  grading  is  done  in  an  unskillful  manner, 

as  where  the  natural  drainage  is  destroyed 

lad  no  means  is  provided  for  the  escape  of 

sirfaoe  water:   Ibid.;  Cotes  v,  Davenport, 

«afl;  Templtn  v.  lotca  City,  14-59;  Rosa  v, 

CtiatoR,  46-606. 

462.  In  changing  the  grade  in  such  manner 
as  wUl  result  in  the  throwing  of  water  upon 
adjoining  property,  it  is  the  duty  of  the  city  to 
construct  temporary  drains,  if  practicable, 
for  the  purpose  of  preventing  damage :  Cotes 
V.  Davenport,  9-227. 

46S.  Establishing  grade:  The  grade  of  a 
street  can  only  be  established  by  ordinance. 
It  is  not  dependent  upon  the  actual  lowering 
or  raising  of  the  surface.  If  the  property 
owner  erects  buildings  or  otherwiBe  improves 
his  lots  before  such  action  is  taken  by  the 
city  oouncil  he  cannot  recover  for  any  changes 
in  tbe  surface  of  the  street  made  after  such 
improvement  pursuant  to  grade  lines  estab- 
lished by  the  council,  provided  such  changing 
of  the  surface  be  not  negligently  done :  Kep- 
ple  r.  Keokttk.  61-658. 

44^i.  Where  an  ordinance  provided  that  the 
grade  line  should  be  ascertained  by  or  calcu- 
lated for  the  middle  of  the  street,  held,  that 
it  was  improper  in  improving  streets  to  the 
grade  established  by  the  ordinance,  to  take 
the  outer  line  of  the  street  as  the  grade  line. 
In  determining  whether  there  has  been 
a  change  of  grade,  the  height  of  the  surface 
of  the  street  must  govern,  and  it  is  wholly 
ioamaterial  whether  a  change  by  which 
the  surface  is  made  to  vary  from  the  grade 
be  by  reason  of  earth  or  wood  or  iron.  So, 
hdd^  with  reference  to  railroad  tracks  laid 
npon  the  street:  Qiven  v,  Des  Moines,  70- 
€97. 

44K.  CksDge  of  grade:  Macadamiziug  the 
street,  thereby  raising  the  surface  about  one 
foot,  held,  not  to  constitute  a  change  in  grade, 
as  it  would  be  presumed  in  the  absence  of 
proof  to  the  contrary  that  the  street  was  left 
at  the  proper  grade  line  to  receive  the  ma- 
toial:  Warrtn  v.  Henly,  81-81. 


466.  Alteration  in  the  surface  of  the  street 
due  to  an  improvement,  but  without  any  sul> 
stantial  change  in  the  grade  of  the  surface  as 
originally  fixed,  will  not  entitle  the  property 
owner  to  damages  for  change  of  grade: 
abates  V,  Dubuque,  68-550. 

467.  Damages  for  Chan  j;e  of  grade:  Asido 
from  statutory  provisions  the  city  is  not  lia- 
ble for  necessary  damages  done  to  property 
in  consequence  of  establishing  or  changing 
the  grade  of  streets,  etc. :  Creal  v,  Keokuk,  4 
G.  Gr.,  47. 

468.  A  city  has  authority  to  change  the 
grade  of  its  streets,  and  the  fact  that  a  property 
owner  has  built  in  accordance  with  the  estab- 
lished grade  and  thereafter  the  grade  is 
changed  to  his  injury,  will  not  entitle  him  to 
damages  except  as  the  statute  gives  compen- 
sation or  his  property  has  been  injured  by 
negligence  or  unskillfulness  in  making  the 
change :  Russell  v.  Burlington,  80-262. 

469.  A  party  claiming  the  benefit  of  the 
remedy  provided  by  statute  (Code,  §  469), 
with  reference  to  recovering  damages  for 
change  of  grade,  must  pursue  the  method 
pointed  out:  Ibid,;  Cotes  v.  Davenport,  9- 
227 ;  Cole  t*.  Muscatine,  14-296 ;  Burlington 
V.  Gilbert,  81-856. 

470.  The  right  to  compensation  for  change 
of  grade  only  arises  when  improvements  have 
been  made  subsequently  to  the  establishment 
of  the  grade  which  is  changed,  but  the  dam- 
ages for  which  compensation  is  to  be  made 
are  those  accruing  to  the  entire  property  and 
not  alone  those  accruing  to  the  improvements : 
Dalzell  V,  Davenport,  12-437. 

471.  The  city  is  liable  under  the  statute 
not  only  for  direct  injury  to  the  property  re- 
sulting from  the  change  of  grade,  but  for 
diminution  in  value  thereof,  and  in  estimat- 
ing such  damages  the  whole  property,  in- 
cluding improvements  made  both  before  and 
after  the  original  grade  was  established,  are 
to  be  considered :  Hempstead  v,  Des  Moines, 
5!^803. 

472.  The  improvements  referred  to  in  the 
statute,  the  making  of  which  entitles  the 
property  owner  to  damages  in  case  of  change 
of  grade  are  those  made  on  lots  situated 
on  a  street  the  grade  of  which  is  changed : 
Ibid. 

478.  Where  improvements  are  made  to 
correspond  with  the  street  as  constructed 
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under  an  existing  grade,  it  will  be  presumed 
in  assessing  damages  resulting  from  a  change 
in  such  grade,  that  the  street  was  constructed 
in  accordance  with  the  grade  as  previously 
established,  and  that  the  change  in  grade  ne- 
cessitated a  corresponding  change  in  the  sur- 
face of  the  street:  Thompson  v.  Keokuk, 
61-187. 

474.  It  is  not  the  passage  of  an  ordinance 
changing  the  grade  which  gives  right  of  ac- 
tion to  a  property  owner  for  damages,  but 
the  actual  making  of  the  physical  changes 
therein  contemplated:  Hempstead  v.  Des 
Moines,  63-36. 

475.  Where  the  grade  is  changed  and  the 
street  cut  down  from  curb  to  curb,  the  right 
of  action  for  the  change  of  grade  of  the  side- 
walk as  well  as  for  the  change  in  grade  of 
the  street  accrues,  and  a  subsequent  and  sep- 
arate action  for  injuries  resulting  from  the 
change  of  the  grade  of  the  sidewalk  cannot 
be  maintained :  Ibid, 

476.  In  estimating  the  damages,  opinions 
of  witnesses  may  be  received  as  to  the  value 
of  the  property  before  and  after  the  change 
in  grade :  DaizeU  v,  Davenport,  12-437. 

477.  Where  the  effect  of  the  change  in 
grade  is  such  as  upon  the  whole  to  increase 
the  value  of  the  property,  the  owner  cannot 
recover  for  incidental  disadvantage  or  ex- 
pense resulting  therefrom :  Meyer  v.  Burling- 
ton, 52-560. 

478.  Where  by  filling  the  lot  and  I'aising 
the  house  to  correspond  to  the  grade  as 
changed,  the  value  of  the  property  was  made 
greater  than  before  the  change,  held,  that 
the  cost  of  filling  the  lot  and  raising  the 
house  should  be  taken  into  account  in  deter- 
mining the  damage:  Thompson  v.  Keokuk, 
61-187. 

479.  The  statute  provides  the  steps  to 
be  taken  by  the  city,  when  it  proposes  to 
change  the  grade,  for  the  purpose  of  deter- 
mining the  damage  to  property  owners,  etc., 
and  the  city  having  failed  to  take  such  steps 
is  liable  to  an  action  by  a  property  owner 
for  the  damages,  and  he  is  not  limited  to  in- 
junction or  mandamus  to  compel  the  city  to 
pursue  the  statutory  course :  Noyes  v.  Mason 
City,  53-418. 

480.  As  no  appeal  is  provided  for  in  the 
proceedings  contemplated  by  statute  for  the 
assessment  of  damages,  such  assessment  may 


be  annulled  by  the  city  council;  the  lot 
owner  is  not  confined  to  the  remedy  there 
provided,  and  may  maintain  an  action  for 
damages :  Hempstead  v.  Des  Moines,  52-908. 

481.  Whei'e  the  city  proceeds  to  alter  the 
grade  of  a  street  without  taking  the  proper 
steps  for  ascertaining  damages,  the  property 
owner  has  no  adequate  remedy  except  to  en- 
join the  city  from  making  the  alterations  un- 
til it  has  the  damages  assessed,  and  pays  or 
tenders  the  amount  so  ascertained.  He  may, 
however,  if  ,he  sees  fit,  allow  the  city  to  make 
the  alteration  and  then  bring  suit  to  recover 
the  damages :  Phillips  v.  Council  Bluffs,  63- 
576. 

482.  A  party  who  before  the  making  of 
improvements  waives,  in  writing,  his  claims 
for  damages,  cannot  afterwards  make  a  claim 
for  damages  when  the  city  has  acted  in  ac- 
cordance with  the  plan  to  which  he.  has  thus 
given  his  assent:  Burlington  v,  Gilbert,  31- 
356. 

488.  These  provisions  as  to  changing  g^ade 
of  streets  are,  by  Code,  §  479,  made  applicable 
to  cities  acting  under  special  charter,  and 
while  another  statute  (16  G.  A.,  ch.  116) 
makes  similar  provisions  specially  applicable 
to  such  cities,  yet  that  statute  does  not  repeal 
the  general  provisions  which  are  applicable 
to  such  cities,  and  the  two  are  to  be  con- 
strued together:  Phillips  v.  Council  Bluffs^ 
63-576. 

d.  Taxation;   special  aasessmxinU  for 
iinprovements. 

484.  General  taxation:  Notwithstanding 
a  statute  providing  that  one  per  centum  of 
the  gross  earnings  of  railways  should  be  paid 
to  the  state  in  lieu  of  all  taxes  for  any  and 
all  purposes  on  their  property,  heild,  that  a 
city  within  which  railway  property  was  situ- 
ated, having  authority  to  tax  all  taxable 
property  witliin  its  limits,  might  tax  railway 
property  for  corporate  purposes:  Dunlieth, 
etc. ,  Bridge  Co.  v,  Dubuque,  32-427.  (But  the 
present  statute  makes  different  provisioub: 
See  Code,  g§  1317-1323.) 

485.  An  act  authorizing  a  city  to  levy 
water  taxes  upon  all  taxable  property  within 
the  city  limits,  except  such  as  lies  wholly  be- 
yond the  limits  of  the  benefit  or  protection 
of  the  water-works,  is  not  unconstitutional 
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s being tmequal  in  its  operation:  Grant  r. 
Davenport^  35—396. 

Farther  as  to   general  power  to  tax,  see 
«pm,  ^  11-15. 

4Se.  Linit  of  taxation:  The  limit  pro- 
tided  by  Code,  §496,  as  to  the  rate  of  tax  for 
general  and  incideTital   expenses,  does  not 
corer  taxes  anthorized  by  Code,  §  3049,  to  pay 
judgments:  Rice  v\  Walker,  44-458. 

4S7.  Exemption  from  taxation:  It  is  not 
competent,  by  a  stipulation  in  the  petition 
for  incorporation,  to  exempt  from  municipal 
taxation  land  included  within  the  limits  of 
the  territory  to  be  incorporated :  Hayzlett  v. 
MotaU  Vernon,  33-229. 

4SS.  Under  tbe  statute  (16  G.  A.,  eh.  47; 
XcClain's  Ann,  Stat.,  101, 102),  providing  an 
additional  mode  for  the  extension  of  city 
liniitB  and  exempting  from  municipal  taxes 
Itnds  occupied  for  agricultural  purposes  and 
not  divided  into  lots  of  ten  acres  or  less,  field, 
that  land  of  this  description  included  within 
t«Titory  annexed  to  a  city  under  a  previous 
amilar  statute  by  which  the  lots  exempt 
from  taxation  because  used  for  agricultural 
purposeB  must  exceed  twenty  acres,  be- 
came exempt  under  the  new  statute,  although 
not  exempt  under  the  previous  one,  by  vir- 
tue oi  which  the  annexation  was  made: 
Wimerv.  Burlington,  68-279. 

489.  Municipal  corporations  have  no  vested 
right  to  tax  rural  or  farming  property  within 
their  limits  for  city  purposes,  and  if  such 
right  is  given  by  statute  it  is  competent  for 
the  legislature  to  take  it  away :  Ibid. 

490.  The  fact  that  the  owner  has  a  residence 
upon  land  not  platted,  and  used  for  agricult- 
ural purposes,  does  not  destroy  his  right  to  ex- 
emption under  this  statutory  provision ;  Ibid. 

Property  of  school  districts,  etc.,  is  not  ex- 
empt from  special  assessments  for  improve- 
ments: See  infra,  §  5S6. 

491.  Taxation  of  agricultural  lands 
idtliin  city  limits:  Property  which  is  so  far 
removed  from  the  local  government  as  not  to 
derive  benefit  therefrom,  and  which  the 
owner  desires  to  use  as  farming  land  and  not 
for  laying  oft  into  city  lots,  cannot,  by  being 
included  in  city  h'mits  against  the  will  of  the 
owner,  be  subjected  to  city  taxation  even 
though  it  is  provided  that  it  shall  be  assessed 
only  at  its  value  for  fanning  land :  Morford 
r.  Unffer,  S-82. 


492.  While  enlargement  of  boundaries  of 
a  city  or  town  whereby  the  property  of  indi- 
viduals is  brought  within  the  corporate  limits 
without  the  consent  of  its  owners,  and  sub- 
jected to  taxation  for  town  purposes,  may 
not  be  an  infringement  of  the  constitutional 
provision  against  taking  private  property  for 
public  use  without  compensation,  yet  it  may 
become  so  by  an  unreasonable  extension  in 
taking  in  lands  not  at  aU  needed  for  build- 
ings and  population,  and  taxing  the  same  for 
the  benefit  of  the  portion  of  the  corporate 
domain  which  may  be  peopled  or  occupied. 
In  such  cases  the  courts  will  limit  the  taxing 
power  whenever  practicable  to  the  point  or 
line  where  it  ceases  to  operate  beneficially  to 
the  proprietor  in  a  municipal  point  of  view : 
Langivorthy  v,  Dubuque,  16-271 ;  Fulton  v. 
Davenport,  17-404. 

493.  Facts  in  particular  cases  considered 
as  determining  whether  the  property  was 
properly  subject  to  municipal  taxation  or  not : 
Morford  v.  Unger,  8-82 ;  Butler  v,  Muscatine, 
11-433;  Langworthy  v.  Dubuque,  16-271; 
Hershey  v,  Muscatine,  22-184. 

494.  Where  the  land  thus  included  is  laid 
off  into  lots  and  platted  as  an  addition,  it  be- 
comes subject  to  municipal  taxation :  Fulton 
V,  Davenport.  17-404. 

495.  So  where  the  proprietors  of  undedi- 
cated  town  property,  being  locally  within  the 
corporate  limits,  hold  such  close  proximity  to 
the  settled  and  improved  pails  of  the  town 
that  the  corporate  authorities  cannot  open 
and  improve  its  streets  and  alleys,  and  ex- 
tend to  the  inhabitants  thereof  its  usual 
police  regulations  and  advantages  without 
incidentally  benefiting  such  proprietors  in 
their  personal  privileges  and  accommoda- 
tions, or  in  the  enhancement  of  their  prop- 
erty, then  the  power  to  tax  the  property 
arises ;  but  in  its  exercise  great  care  and  cir- 
cumspection should  be  observed  lest  per- 
chance injustice  and  oppression  should  ensue : 
Ibid. 

496.  Certain  tracts  of  land  in  Dubuque 
held  not  liable  to  taxation  for  municipal  ob- 
jects under  the  foregoing  doctrines :  Davis  r. 
Dubuque,  20-458. 

497.  Where  a  tract  of  land  within  the  ex- 
tended limits  of  the  city  lay  near  one  of  the 
principal  streets,  and  was  so  surrounded  as 
to  receive  current  benefits  from  the  expend- 
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itures  made  by  the  city  as  well  as  permanent 
increase  in  value,  held,  that  it  was  liable  to 
municipal  taxation:  O'Hare  v,  Dubuque,  22- 
144. 

498.  But,  Jield,  that  a  lot  was  not  liable  to 
such  taxation  which  was  not  upon  a  princi- 
pal street,  nor  accessible  by  any  street  lead- 
ing to  the  business  part  of  the  city,  and  was 
surrounded  exclusively  by  agricultural  and 
mineral  lands,  and  was  not  benefited  by 
current  expenditures :  Ibid. 

499.  The  doctrine  of  Morford  v.  linger, 
supra,  with  reference  to  the  extension  of  city 
limits,  is  also  applicable  to  lands  used  for  ag- 
ricultural purposes  within  the  corporate  lim- 
its as  originally  laid  out:  BuM  v.  Ball,  20- 
282;  Deeds  v.  Sanborn,  22-214. 

500.  Tracts  of  forty  and  ten  acres  respect- 
ively, all  lying  together,  occupied  for  agri- 
cultural purposes,  remote  from  the  city 
proper,  no  streets  or  alleys  having  been 
worked  near  them,  held  not  liable  for 
municipal  taxation:  Deeds  v,  Sanborn,  26- 
419. 

501.  Lands  included  within  an  extension 
of  the  city  limits  but  used  exclusively  for  ag- 
ricultural purposes,  and  not  affected  by  the 
current  expenditures  of  the  city,  no  money 
being  spent  for  improvements  thei*eon,  and 
no  streets  or  alleys  being  worked  for  their 
benefit,  such  lands  not  being  used  for  build- 
ings and  not  being  enhanced  in  value  by  be- 
ing within  the  corporate  limits,  field  not 
subject  to  mimicipal  taxation:  Deiman  v. 
Fort  Madison,  80-542. 

503.  The  fact  of  payment  of  previous  taxes 
will  not  estop  the  pro()erty  owner  from 
claiming  the  exemption  of  his  property  from 
municipal  taxation:  Ibid. 

508.  Property  included  within  the  corpo- 
rate limits  deriving  no  benefit  from  being 
thus  included,  and  used  alone  for  agricul- 
tural purposes  and  not  demanded  for  use  as 
city  property,  nor  possessing  a  value  on  ac- 
count of  its  adaptation  for  dwellings  or  busi- 
ness, is  exempt  from  taxation ;  but  property 
which  is  held  for  the  opportunity  of  bring- 
ing it  into  the  market  as  city  lots,  is  not  en- 
titled to  exemption.  So,  if  land  within  the 
city  limits  is  used  for  the  purpose  of  dwell- 
ings or  business,  it  cannot  ordinarily  be 
claimed  to  be  exempt  from  taxation,  even 
though  the  city  fails  to  open  or  improve  the 


streets  leading  thereto:  Durant  v,  Kauffman, 
84-194. 

504.  Municipal  taxes  from  which  farm 
property  within  the  corporate  limits  is  ex- 
empt are  those  which  but  for  municipal  pur- 
poses would  not  have  been  levied,  such  as 
taxes  to  support  the  police  of  the  city,  its 
necessary  lights,  water,  sewerage,  fire  de- 
partment, local  government,  etc. ;  but  such 
property  is  not  exempt  from  taxes  voted  by 
the  city  in  aid  of  a  railway,  which  might  be 
levied  as  effectually  upon  property  not  in- 
cluded within  the  city:  Sears  v,  lotoa  Mid- 
land R,  Co,,  89-417. 

505.  A  tract  of  one  hundred  acres  within 
city  limits  used  only  for  farming  purposes 
and  having  no  houses  thereon,  but  against 
which  streets  abut,  and  adjoining  an  addition 
laid  out  in  lots  and  partially  improved,  held 
subject  to  city  taxes:  Brooks  v.  Folk  County, 
52-460. 

506.  The  fact  that  land  included  within  the 
city  limits  is  used  for  agricultival  purposes 
will  not  render  the  taxation  thereof  illegal,  it 
not  being  shown  that  it  is  used  exclusively 
for  such  purposes,  nor  that  it  does  not  derive 
such  benefit  from  the  expenditure  of  munic- 
ipal taxes  that  it  is  properly  subject  to 
such  taxation :  Tubbesing  v,  Burlington,  68- 
691. 

507.  The  character  and  use  of  the  land 
alone  are  not  sufficient  to  determine  the 
question  of  exemption.  It  is  important  to 
consider  the  benefits,  if  any,  derived  from 
the  expenditure  of  municipal  taxes.  Al- 
though land  is  adjudged  not  to  be  liable  to 
municipal  taxation  for  a  particular  year,  such 
adjudication  will  not  necessarily  show  that 
municipal  taxes  thereon  for  previous  years 
were  illegal :  Ibid, 

508.  A  tract  of  land  used  for  railway  depot 
purposes,  and  situated  within  the  bound- 
aries of  the  city,  is  to  be  deemed  subject  to 
municipal  taxes,  although  not  platted  into 
lots :  Burlington  <fc  M,  i2.  R,  Co,  v.  Spearman, 
12-112. 

509.  City  board  of  eqnaliziition:  The 
city  council  while  acting  as  a  board  of  equal- 
ization represents  the  city  and  ma^ ,  if  an 
appeal  is  taken  from  its  action^  su|^x)rt  it  in 
the  appellate  court,  and  the  city  solicitor 
may  properly  appear  for  the  coundi  in  such 
matter :  Kinnie  v.  H  orer/f ,  42^87. 
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olO.  Under  statutes  relating  to  cities  act- 
ing under  special  charter,  held,  that  the  city 
cooncil  was  authorized  to  act  as  a  board  of 
equalization  as  in  cities  under  the  general 
incorporation  law :  Kinsey  v.  Stceeney,  68-254. 

oil.  Special  assessments  for  street  ira- 
proTeiaeiits:  The  power  of  a  city  to  im- 
prove its  streets  and  assess  the  costs  thereof 
on  abutting  property  is  derived  from  the 
right  of  taxation,  and  not  from  the  right  of 
eminent  domain  or  from  the  police  power: 
Warren  v.  Henly,  31-81. 

512.  Such  an  exercise  of  the  taxing  power  is 
constitutional,  the  object  being  a  public  one, 
and  the  system  of  taxing  abutting  lots  in  its 
practical  application  accomplishing  such  a 
just  and  equitable  result  as  to  be  within  the 
rule  requiring  uniformity  of  taxation :  Ibid, 

513.  The  power  to  make  special  assess- 
ments is  distinct  from  the  power  of  general 
taxation ;  but  both  may  be  granted  by  the 
legislature:  Fairfield  v.  Ratcliff,  20-896. 

014.  All  expenses  of  street  improvements 
may  be,  in  accordance  with  the  law,  assessed 
upon  abutting  property  without  regard  to  the 
benefits  to  be  conferred  upon  such  property : 
Qatch  V.  Des  Moines,  63-718. 

015.  The  powers  given  a  city  or  town  to 
make  special  assessments  against  abutting 
property  for  street  improvements  are  usually 
strictly  construed :  Bxtcroft  v.  Council  Bluffs, 
08-646. 

•16.  While  such  power  must  be  clearly 
given,  it  will  be  enforced  when  it  is  within 
the  reasonable  construction  of  the  law :  Mc- 
Samara  v.  Estes,  23-246. 

517.  Where  a  municipal  charter  provided 
that  the  city  should  have  power  to  "  regulate 
and  improve  streets,  sidewalks,  etc.,''  held, 
that  the  right  to  make  special  assessments 
against  lots  fur  the  improvement  of  side- 
walks could  not  be  implied  because  not  nec- 
essary for  carrying  out  the  express  provis- 
ion: Fairfield  v.  Eatcliff,  20-396. 

518.  Under  authority  given  to  macadam- 
ize, a  city  may  levy  special  assessments  fbr 
"  trimming  "  and  "  guttering  " :  McNamara 
V.  Estes,  2:^246. 

519.  The  authority  to  pave  may  include 
all  things  necessary  to  make  a  level  and  con- 
venient surface  for  horses,  carriages  and  foot 
passengers,  of  any  practicable  material: 
BueU  V.  Baa,  20-282,  290. 


520.  The  authority  to  pave  includes  the 
power  to  macadamize  and  "gutter":  War- 
ren  t\  Henly,  81-31. 

521.  A  sidewalk  is  a  part  of  the  street  and 
may  be  paved  with  brick  or  stone  under  the 
same  authority  which  authorizes  the  im- 
provement of  the  rest  of  the  street :  Ibid, 

522.  The  laying  of  a  plank  sidewalk  is 
within  the  authority  to  cause  streets  to  be 
pa  veil  or  macadamized:  Burlington  iSb  M, 
R,  R,  Co,  V.  Spearman,  12-112. 

528.  The  city  may  grade  and  macadamize 
less  than  the  whole  width  of  the  street  where 
it  is  not  shown  to  be  to  the  injury  or  oppres- 
sion of  ownei-s  of  property  adjacent  thereto : 
Morrison  v.  Hershire,  32-271,  276. 

524.  The  power  to  improve  streets  and  tax 
the  cost  upon  abutting  property  is  a  contin- 
uing power  and  is  not  exhausted  by  being 
once  exercised.  Where  an  improvement  thus 
made  became  worn  out,  and  the  entire  street 
was  raised,  paved,  etc.,  h£ld,  that  such  im- 
provement might  be  taxed  to  abutting  prop- 
erty under  the  authority  to  pave,  and  was 
not  to  be  paid  for  by  the  city  out  of  the  gen- 
eral fund  as  repairs :  Koons  v,  Lucas,  52-177. 

525.  Where  the  improvement,  such  as  pav- 
ing or  macadamizing,  becomes  worn  out,  it 
may  be  renewed  at  the  expense  of  the  own- 
ers of  abutting  property :  Coates  v,  Dubuque, 
68-550. 

526.  The  question  whether  an  improve- 
ment is  demanded  by  the  'public  wants  or 
necessities  is  to  be  determined  by  the  city 
council,  and  their  determination  is  conclusive 
except  for  want  of  authority  or  fraud  or  op- 
pression: Ibid. 

527.  The  statute  confers  no  authority  to  as- 
sess abutting  propert}'  for  grading  or  filling 
a  street:  Bucroft  v.  Council  Bluffs,  63-646; 
Scofield  V,  Council  Bluffs,  68-695. 

528.  Such  grading  or  filling  as  may  be 
properly  part  of  the  work  of  paving  may  be 
charged  upon  abutting  lots,  as  a  portion  of 
the  expense  of  paving,  but  any  considerable 
filling  or  substantial  change  of  the  grade 
does  not,  in  a  proper  sense,  constitute  a  part 
of  the  work  of  paving :  Ibid, 

529.  Where  a  city  constructed  a  sewer 
through  a  street,  rendering  it  necessary  to 
tear  up  the  macadamizing  previously  done 
and  macadamize  again,  held,  such  expense 
was  not  one  for  which  abutting  property 
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could  be  specially  assessed,  but  that  it  was 
incident  to  the  construction  of  the  sewer, 
and  might,  as  sucli,  be  paid  out  of  the  general 
fund :  Burlington  v.  Palmer,  67-681. 

580.  Sewering:  The  city  may  create  one 
sewerage  district,  comprising  all  its  territory. 
An  ordinance  having  been  duly  passed  pro- 
viding for  the  construction  of  sewers,  the 
city  may,  by  resolution,  exercise  the  author- 
ity, and  apply  it  to  any  particulai*  sewer.  A 
call  of  yeas  and  nays  is  not  essential  on  i^as- 
sage  of  such  resolution :  Grimmell  t\  Des 
Moines,  57-144. 

531.  Where  a  city  had,  prior  to  the  passage 
of  an  act  authorizing  the  assessment  of  the 
expense  of  constructing  a  sewer  upon  abut- 
ting property,  levied  a  tax  for,  and  com- 
menced the  construction  of  a  sewer,  constitut- 
ing the  main  artery  in  the  system  of  city 
sewerage,  lield,  that  it  could  not  change  the 
mode  of  paying  for  further  improvements, 
and  require  the  adjacent  property  to  pay  the 
whole  expense  thereafter  to  be  incurred ;  and, 
held,  further,  that  the  legislature  could  not, 
by  a  legalizing  act,  render  valid  such  im- 
proper action  of  the  city:  Independent 
School  Diet.  t\  Burlington,  60-500. 

532.  The  construction  of  one  sewer  lead- 
ing through  two  or  more  connecting  streets 
may  be  ordered  in  one  proceeding,  and  the  as- 
sessment made  upon  abutting  property  for 
the  whole  work :  Grimmell  v.  Des  Moines,  57- 
144. 

533.  Sewerage  in  a  populous  city  is  not 
merely  a  private  matter  for  the  convenience 
of  a  few  persons,  but  is  a  matter  of  ^public 
concern  affecting  the  heahh  and  lives  of  the 
inhabitants,  and  a  city  or  town  may,  in  pur- 
suance of  law,  assoss  the  expense  of  the 
construction  of  a  sewer  upon  abutting  prop- 
erty, without  regard  to  the  benefits  conferreii 
upon  such  property :  Gatch  v.  Des  Moines, 
6a-718. 

534.  Filling  or  draining  lots:  Under  the 
statute  authorizing  citids  to  cause  any  lot  or 
piece  of  land  within  their  limits,  on  which 
water  at  any  time  becomes  stagnant,  to  be 
filled  up  or  drained  in  such  manner  as  may 
be  directed  by  resolutions  of  the  city  coun- 
cil, and  in  case  the  owner  fails  or  refuses  to 
do  so  as  directed,  then  to  cause  such  lots  to  be 
filled  and  the  expenses  thereof  taxed  upon 
the  property,  held,  that  the  city  had  no  au- 


thority to  order  such  lots  to  be  filled  tc 
grade,  where  it  appeared  that  a  much  less 
amount  of  filling  would  prevent  stagnant 
water  standing  thereon:  Bush  v.  Dubuque, 
69-233. 

535.  Under  such  statutory  provisions  the 
word  "lot"  means  any  portion,  piece  or  di- 
vision of  land:  Buell  v.  Ball,  20-282. 

536.  Exemption  from  special  assessment: 
School  property  is  not  exempt  from  liability 
for  taxation  by  special  assessment  for  im- 
provement of  streets,  building  of  sidewalks, 
etc.  Though,  perhaps,  such  tax  cannot  be 
enforced  by  a  sale  of  the  property,  it  may  be 
exacted  in  some  other  manner,  probably  by 
an  action :  Sioux  City  v.  Independent  School 
Dist.,  55-150. 

537.  But  the  city  has  no  authority  ti>  assess 
expenses  of  constructing  a  sewer  upon  abut- 
ting property  belonging  to  the  state.  It  has 
such  powers  only  with  reference  to  taxing 
jjroperty  for  improvements  as  are  conferred 
upon  it  by  statute,  and  the  power  of  sub- 
jecting the  property  of  the  state  to  the  pay- 
ment of  such  assessment  is  not  contemplated 
by  statutory  provisions:  Polk  County  Sav- 
ings Bank  v.  State,  60-24. 

53S.  Lien :  The  statute  makes  the  charges 
which  are  assessed  upon  abutting  property 
for  improvements  a  lien  upon  such  property, 
and  it  is  not  necessary  that  the  ordinance 
providing  for  the  assessment  shall  contain 
such  express  provision:  Kendig  v.  Knight, 

60-29. 

539.  Method  of  making  special  assess- 
ments: The  fact  that  in  assessing  the  costs 
of  improvements  upon  communicating 
streets,  the  entire  frontage  of  the  corner  lot 
upon  both  streets  is  made  the  basia  of  as- 
sessment, does  not  amount  to  double  assess- 
ment of  such  property :  Morrison  v,  Hershire, 
32-271. 

540.  Where  a  corner  lot  faced  upon  two 
streets  and  the  tenant  thereof  was  under  ob- 
ligation to  keep  up  sidewalks  in  front  of  the 
lot,  etc.,  held,  that  he  was  liable  for  taxes 
assessed  for  the  construction  of  sidewalks  on 
each  of  the  streets :  Des  Moines  v.  Dorr,  81-89. 

541.  An  owneft:  of  a  corner  lot  may  be  re- 
quired to  pay  for  the  cost  of  macadamizing 
one-fourth  of  the  square  occupied  by  the  inter- 
section of  the  streets  on  which  his  property 
abuts :  Wolf  v.  Keokuk,  48-129. 
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542.  The  assessment  is  to  be  made  upon 
owners  of  property  abutting  upon  the  part  of 
the  street  which  is  improved:  Kendig  t\ 
Knight,  60-29. 

643.  Special  assessments  for  street  im- 
provements held  to  be  covered  by  the  pro- 
visions of  a  lease  requiring  the  tenant  to 
pay  all  taxes  assessed  upon  the  property  dur- 
ing such  lease :  Cassady  r.  Hammer,  62-359. 

544.  The  fact  that  an  improvement,  made 
on  two  streets  in  pursuance  of  two  different 
resolutions,  is  made  the  basis  of  one  assess- 
ment on  both  streets,  does  not  render  the  tax 
illegal :  Kendig  v.  Knight,  60-29. 

54a.  Under  the  statute  improvements  may 
be  ordered  by  the  city  council  either  when 
the  petition  is  presented,  signed  by  the  req- 
uisite number  of  property  owners,  or  upon 
a  three-fourths  vote  of  the  council  without 
such  petition :  Tallant  v,  Burlington,  89-548. 

546.  In  ordering  an  improvement  in  the  ab- 
sence of  a  petition  therefor,  the  council  may 
act  upon  information  furnished  by  the  report 
of  a  committee  as  well  as  upon  their  own 
knowledge  in  determining  the  necessity  of 
the  improvement:  Brewster  v,  Davenport, 
51-427. 

547.  A  party  who  signs  and  joins  in  pre- 
senting to  the  council  a  petition  praying  for 
a  certain  improvement  cannot  afterwards  ob- 
ject to  the  proceedings  upon  such  petition  on 
the  ground  that  a  sufficient  number  of  prop- 
erty owners  did  not  sign  it.  The  proceedings 
would  be  binding  as  to  him  although  they 
might  not  be  as  to  others  not  signing:  Bxir- 
lington  v,  Gilbert,  31-856. 

548.  The  apportionment  of  a  tax  to  respect- 
ive property  owners  need  not  be  fixed  by  the 
council,  but  may,  under  their  direction,  be 
made  by  the  city  auditor:  Burlington  v. 
Quick,  47-222. 

549.  Under  the  statute  providing  for  the 
aasessment  of  the  expense  of  street  improve- 
ment upon  abutting  property,  the  council  has 
no  power  to  levy  such  tax  against  a  street 
railway  company  operating  its  railway 
through  such  street :  Koona  v.  Lucas,  52-177. 

550.  The  fact  that  the  city  issues  warrants, 
in  payment  of  expenses  of  improvments  on 
the  street,  greater  in  amount  than  the  ac- 
tual cost  of  the  improvements,  for  the  pur- 
pose of  making  up  a  deficiency  caused  by 
the  warrants  being  below  par,  wiU  not  be  a 


ground  of  objection  to  the  assessment  on  the 
part  of  an  adjoining  property  owner  whose 
property  is  assessed  for  such  improvements : 
Warren  v.  Henly,  81-31. 

551.  Notiee  of  assessment:  Notice  by  pub- 
lication is  sufficient  to  warrant  personal 
judgment  against  the  property  owner  for  the 
expense  of  filling  up  a  lot  according  to  a 
proper  resolution:  Independence  v.  Purdy, 
4^202. 

553.  Although  the  statute  does  not  in 
terms  require  notice  of  an  assessment  for 
special  improvements  to  be  given  to  the  prop- 
erty owner,  yet  such  notice  is  an  indispen- 
sable requisite  of  the  exercise  of  the  taxing 
power,  and  an  ordinance  providing  for  such 
assessment  without  such  notice  and  oppor- 
tunity to  the  party  assessed  to  appear  and 
object  to  the  assessment  on  his  property,  is 
void :  Oatch  v.  Des  Moines,  63-718. 

553.  At  least  this  is  true  where  the  statute 
or  ordinance  provides  for  an  assessment  ac- 
cording to  the  benefits,  so  that  in  making  the 
assessment  an  opinion  is  to  be  formed  and 
discretion  exercised  by  the  assessors :  Trust- 
ees of  Orisicold  College  v.  Davenport,  65-633. 

554.  So  where  an  ordinance  providing  for 
the  filling  of  lots  to  prevent  the  standing  of 
stagnant  water  thereon  made  no  provision 
for  notice  to  the  owner  of  the  property,  and 
no  notice  of  the  proceeding  was  in  fact  served 
upon  him  so  as  to  give  him  opportunity  to 
show  that  no  such  burdensome  and  extraor- 
dinary expenditure  as  contemplated  by  the 
resolution  adopted  under  such  ordinance  was 
necessary  for  the  abatement  of  the  nuisance, 
held,  that  the  proceedings  were  void :  Bush 
V,  Dubuque,  69-238. 

555.  It  is  immaterial  in  such  a  case  that 
the  lot  owner  has  notice  and  an  opportunity 
to  be  heard  before  the  tax  is  assessed  upon 
his  lots.  He  has  a  right  to  have  the  council 
enjoined  from  involving  the  city  in  an  un- 
authorized and  illegal  contract  to  fill  his  lots 
to  a  greater  height  than  necessary,  and  to  ex- 
pend more  money  than  they  have  a  right  to 
collect  from  him  for  such  improvement: 
Ibid, 

556.  Under  an  ordinance  providing  that  a 
resolution  for  the  improvement  of  streets 
and  taxation  of  costs  to  abutting  owners 
should  be  published  before  being  acted  upon, 
held,  that  such  requirement  was  mandatory 
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and  that  ppoceedings  under  a  resolution  not 
thus  published  were  void :  Boche  v.  Dubuque, 
4a-250. 

557.  Method  of  collection:  Under  statu- 
tory provision  (Code,  §  495)  requiring  munici- 
pal taxes  to  be«certified  to  the  county  auditor 
to  be  placed  upon  the  tax  books  and  collected 
with  the  county  taxes,  sales  may  be  made  as 
for  other  taxes:  Morrison  v.  Herahire,  82- 
271. 

558.  The  power  of  the  municipal  corpora- 
tion to  impose  penalties  in  case  of  special 
assessments  is  limited  to  the  ten  per  cent,  in- 
terest and  five  per  cent,  penalty  provided  for 
in  Code,  g  479.  It  cannot  authorize  the 
county  treasurer  in  collecting  such  special 
assessments  to  impose  the  penalties  provided 
for  non-payment  of  state  and  county  taxes : 
Ankenyv.  Hennin^seny  54-29. 

559.  These  provisions,  as  others  of  the  gen- 
eral law  as  to  cities  and  towns,  apply  only  to 
those  organized  under  such  general  law,  and 
not  to  thgse  having  special  charters.  (De- 
cided under  Rev.,  §  1123):  Burke  v.  Jeffries, 
20-145. 

560.  Code,  i$  479,  in  so  far  as  it  is  to  apply 
to  cities  acting  under  special  charter,  dif- 
fers from  the  corresponding  one  in  the  Re- 
vision, and  should  not  be  construed  as  retro- 
active :  Starr  v,  Burlington,  45-87,  90. 

561.  Additional  powers  may  be  granted 
by  general  statute  to  cities  existing  imder 
special  charter,  as  is  done  with  reference  to 
the  collection  of  taxes :  Lytle  v.  May,  49-224. 

562.  The  levy  and  collection  of  special 
taxes  upon  particular  property,  by  a  munici- 
pal corporation,  must  follow  the  law  author- 
izing them  with  the  same  degi*ee  of  strictness 
as  in  other  cases  of  taxation.  Where  an 
ordinance  requires  publication  before  such 
tax  is  due  and  payable,  the  tax  cannot  be- 
come due  and  payable  until  this  requirement 
is  complied  with :  Dubuque  v.  Wooton,  28-571. 

568.  Under  a  previous  statute  authorizing 
cities  to  sell  real  and  personal  property  for 
delinquent  taxes,  and  provide  needful  rules 
and  regulations  for  the  proper  enforcement 
of  their  powers  as  to  taxation,  held,  that  such 
c:ty  might  provide  a  penalty  for  non-pay- 
ment of  taxes,  and  for  the  sale  of  prop- 
erty for  such  taxes  and  penalties,  and  pro- 
vide further  that  in  redeeming  from  such  sale 
a  penalty  be  paid,  in  addition  to  the  amount  | 


for  which  the  property  was  sold :  Augustine 
V,  Jennings,  42-198. 

564.  Abandonment:  Where  a  city  for 
many  years  failed  to  bring  forward  on  its  tax 
books  or  attempt  to  collect  taxes  claimed 
to  be  delinquent  although  the  same  property 
was  regularlv  assessed  for  subsequent  taxes 
which  were  paid,  hdd,  that  it  would  thereby 
be  considered  as  having  abandoned  all  claim 
to  such  tax :  Bradley  v,  Hintrager,  61-387. 

565.  Restraining  collection:  For  mere 
irregularities  in  the  levy  and  apportionment 
of  taxes,  injunction  against  their  collection 
cannot  be  maintained  against  a  city:  Mor- 
rison V,  Hershire,  32-271. 

566.  Action:  The  grant  of  power  to  a  mu- 
nicipal corporation  to  levy  and  collect  a  tax 
carries  with  it  all  the  usual,  ordinary  and 
necessary  means  for  the  exercise  of  the 
power,  and  while  the  city  may  not  have  the 
right  to  collect  such  taxes  by  a  sale  of  prop- 
erty, yet  the  lien  may  be  enforced  by  an  ac- 
tion in  equity  for  that  purpose :  Melnemy  v, 
Beed,  28-410. 

567.  Action  may  be  maintained  to  collect 
city  taxes,  although  another  remedy  is  pro- 
vided by  law :  Davenport  v.  Chicago,  B,  I.  <fr 
P.  B,  Co.,  88-633;  Dubuque  v.  Illinois  Gent, 
B.  Co.,  39-56;  Burlington  v,  Burlington  <fc 
M,  B,  B.  Co.,  41-134. 

568.  Where  the  charter  of  a  city  author- 
izes it  to  levy  and  collect  taxes,  tbe  city 
council  may,  by  ordinance,  provide  for  the 
collection  of  such  taxes  by  judicial  proceed- 
ings in  the  courts,  and  the  fact  that  by  stat- 
ute subsequent  to  the  charter  another  method 
of  collection  is  provided  will  not  take  away 
the  right  of  resorting  to  legal  proceedings: 
Dubuque  v.  Harrison,  34-163. 

569.  The  power  given  to  cities  to  provide 
by  ordinance  for  the  collection  of  taxes  is 
cumulative  merely,  and  does  not,  if  adopted, 
deprive  the  city  of  other  remedies :  Sioux 
City  V.  Independent  School  Dist.,  65-150. 

570.  An  action  for  the  collection  of  taxes 
is  subject  to  the  same  limitation  as  any  action 
to  recover  a  debt :  Burlington  v,  Burlington 
<SbM.B.  B.  Co.,  41-184. 

571.  In  an  action  to  recover  taxes,  penal- 
ties provided  by  law  for  non-payment  there- 
of may  also  be  recovered :  Ibid. 

572.  Tested  right:  The  ligutof  a  city  to 
taxes  already  accrued  cannot  be  released  by 
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legislation:  Dubuque  v,  Illinois  Cent.  R,  Co,, 

67S.  Sale:  In  cities  acting  nnder  special 
charter  in  which  city  taxes  are  made  a  per- 
petual lien  upon  real  estate,  and  the  city  col- 
lector is  authorized  to  collect  the  same  by 
sale,  a  sale  for  state  and  county  taxes  does 
not  divest  the  property  from  the  lien  of  city 
taxes,  and  the  purchaser  takes  subject  there- 
to, nor  does  the  sale  for  city  taxes  of  one 
year  divest  the  property  of  the  lien  of  city 
taxes  for  former  years :  Dennison  v.  Keokuk, 
45-966. 

574.  Where  the  special  charter  of  a  city 
authorized  a  si)ecial  tax  to  be  levied  and  col- 
lected off  adjacent  lots  for  building  side- 
^salks,  etc.,  held,  that  the  city  was  not  there- 
by given  power  to  sell  and  convey  such  lots 
for  said  tax,  but  that  it  might  be  enforced 
against  them  by  judicial  proceedings :  Mer- 
riam  r.  Moody's  Ex^rs,  25-163. 

575.  The  power  given  in  the  charter  of  the 
city  of  Dubuque  *'  to  provide  for  the  assess- 
ment of  all  taxable  property,"  and  to  **  col- 
lect taxes,*'  does  not  include  that  of  selling 
and  conveying  the  property  taxed  in  case  of 
non-payment :  Ham  t?.  MUler,  8(M50. 

576.  Provisions  of  Rev.,  §  1144,  regulating 
the  manner  of  municipal  tax  sales,  field,  ap- 
plicable only  to  cities  where  the  power  to  sell 
and  convey  was  expressly  given :  Ibid. 

577.  Where  a  city  charter  provided  that 
the  city  collector  should  execute  tax  deeds, 
and  an  ordinance  required  such  deeds  to  run 
in  the  name  of  the  city  and  be  signed  by  the 
collector  officially,  Jield,  that  a  deed  con- 
veying "  in  the  name  of  the  city  of  Keokuk  ** 

and  signed  by  ** collector,"  etc.,  was 

sufficient :  McNamara  v,  Estes,  23-346. 

578.  Method  of  making  special  assess- 
nents:  The  city  council  may  provide  the 
mode  in  which  special  assessments  shall  be 
aasesscd  upon  the  property,  and  authorize 
the  city  auditor  to  make  such  assessment: 
Burlington  v.  Quick,  47-222. 

570.  Effect  of  irregularities:  If  an  im- 
provement is  such  as  the  city  is  authorized 
to  make,  according  to  the  true  intent  of  the 
law,  all  errors  and  irregularities  should  be 
discarded  and  a  recqyery  permitted  for  the 
proper  proportion  of  the  value  of  the  work 
from  the  abutting  property  owner :  Burling- 
tan  V.  Quick,  47-222.  228. 


580.  The  fact  that  the  cost  of  the  improve- 
ment is  not  assessed  on  the  owner  of  the  prop- 
erty in  the  manner  provided  by  ordinance,  is 
an  informality  which  should  be  disregarded 
where  it  appears  that  a^ter  the  improvement 
was  made  the  cost  was  ascertained  and  the 
property  owner  notified  of  the  amount  due, 
and  an  opportunity  was  given  him  to  pay  it. 
Under  such  circumstances  the  formal  assess- 
ment made  against  the  property  owner  is  not 
an  essential  requisite  to  a  recovery:  Chariton 
V,  HoUiday,  60^91. 

581.  The  irregularity  or  defect  which 
under  statutory  provision  (Code,  %  479j  can 
be  disregarded  must  be  a  mere  error  or  omis- 
sion to  do  something  which  in  no  manner  af- 
fects the  jurisdiction  of  the  city.  Unless 
jurisdiction  has  been  acquired,  the  proceed- 
ings of  the  city  will  be  void :  Ibid, 

583.  Method  of  collecting  special  assess- 
ments: A  city  which  has  properly  ordered 
special  assessments  for  improvements,  and 
paid  the  contractor  for  the  same,  may,  in  an 
action,  recover  from  property  owners  the  re- 
spective amounts  with  which  they  are  charge- 
able :  Burlington  v.  Quick,  47-222. 

583.  It  seems  that  an  action  by  the  city  to 
recover  such  assessments  can  only  be  brought 
after  it  has  paid  the  contractor :  Ibid.,  229. 

584.  Proceedings  for  the  collection  of  spe- 
cial assessments  will  not  be  reviewed  upon 
appeal,  except  in  case  of  manifest  abuse  re- 
sulting in  substantial  prejudice :  Des  Moines 
V.  Stephenson,  19-507. 

585.  Although  the  provisions  (Code,  §  479) 
authorizing  recovery  in  an  action  by  the  city 
against  owners  of  lots  for  the  cost  of  improve- 
ments, notwithstanding  informality,  irregu- 
larity, etc.,  is  made  applicable  to  cities  under 
special  charter,  yet  such  provisions  not  hav- 
ing been  applicable  prior  to  the  adoption  of 
the  Code  of  1873,  cannot  be  treated  as  appli- 
cable to  proceedings  had  and  rights  accrued  in 
cities  under  special  charter  prior  to  that  time : 
Starr  v,  Burlington,  45-87. 

586.  A  municipal  corporation  which  has 
the  power  to  levy  and  collect  a  certain  tax 
cannot  delegate  its  powers  so  as  to  enable  its 
assignee  to  collect  such  tax  in  his  own  name, 
either  in  an  action  at  law  or  in  equity,  but 
the  city  may  proceed  to  collect  such  tax  after 
a  void  assignment  thereof,  and  enforce  its 
lien :  Mclncmy  v.  Beed,  Sa-ilO. 
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587.  Coanterclaim :  In  an  action  by  a 
city  to  recover  from  a  property  owner  a 
special  tax  for  improvement  in  streets,  de- 
fendant cannot  setup  a  counterclaim  against 
the  city  for  damages  to  his  property  by  rea- 
son of  the  negligent  performance  of  the 
work.  Such  a  counterclaim,  if  established, 
would  be  payable  out  of  the  general  fund  of 
the  city  and  should  not  be  allowed  to  be  de- 
ducted from  the  special  fund  raised  for  the 
improvement:  Burlington  v.  Palmer ,  67-681. 

588.  Where  a  property  owner  brought  ac- 
tion to  restrain  the  sale  of  his  property  for  the 
payment  of  a  special  tax,  lield^  that  the  city 
might,  by  way  of  counterclaim,  ask  judg- 
ment for  the  amount  of  the  tax,  and  was  en- 
titled to  such  relief:  Kendig  v.  Knight, 
60-29. 

589.  Recovery  of  illegal  tax:  Under  an 
ordinance  of  a  city  under  special  charter, 
substantially  the  same  in  its  provisions  as  the 
statute,  with  reference  to  county  taxes  ille- 
gally paid,  held,  that  an  illegal  tax  paid  under 
protest  might  be  recovered  back :  TaUant  v, 
Burlington,  39-543. 

590.  Under  such  ordinance,  held,  that  a 
person  who  had  paid  an  illegal  special  assess- 
ment might  recover  the  same  in  an  action : 
Robinson  v,  Burlington,  50-240. 

591.  Personal  Judgment:  The  statute  au- 
thorizing enforcement  of  a  special  assess- 
ment for  improvements  of  streets,  against 
the  owners  of  abutting  property,  as  a  per- 
sonal obligation,  is  not  unconstitutional: 
Burlington  V.  Quick,  47-222. 

592.  Under  provisions  of  a  special  charter 
making  costs  of  special  improvements  a  lien 
upon  abutting  property,  held,  that  the  prop- 
erty owner  was  not  individually  liable  for 
the  tax  for  improvements  assessed  against  his 
lot:  Budl  V,  Ball,  20-282. 

598.  As  to  whether  he  could  be  constitu- 
tionally made  individually  liable  for  such 
taxes,  qucere:  Ibid. 

594.  In  a  proceeding  to  recover  the  cost  of 
constructing  sidewalks,  under  a  city  ordi- 
nance, held,  error  to  render  personal  judg- 
ment against  parties  not  personally  notified 
to  make  the  improvements  as  required  by  or- 
dinance, or  who  did  not  acquire  ownership 
of  the  property  until  after  the  improve- 
ments were  made:  Des  Moines  v.  Casady, 
21-570. 


595.  Estoppel:  Where  the  owner  of  abut- 
ting property  knows  that  it  is  the  inten- 
tion to  assess  the  cost  of  improvements  of 
the  adjoining  street  upon  such  property,  and 
makes  no  objection,  he  will  be  estopped  from 
questioning  the  regularity  of  the  assessment : 
Robinson  v,  Burlington,  50-240.  And  see 
Patterson  v,  Baumer,  43-477. 

596.  But  where  a  land  owner  protests 
against  the  work  being  done,  and  it  is  done 
notwithstanding  his  remonstrance,  he  is  not 
estopped  from  contesting  the  regularity  of 
the  assessment,  although  he  has  not  taken 
steps  to  enjoin  the  prosecution  of  the  work : 
Tallant  v,  Burlington,  89-543. 

597.  A  property  owner  is  not  estopped 
from  objecting  to  the  validity  of  an  assess- 
ment on  the  ground  that  the  method  of  mak- 
ing such  assessment  has  not  been  complied 
with,  by  standing  by  and  allowing  the  im- 
provement to  be  made  without  objection,  if  he 
might  have  supposed  that  the  improvement 
was  to  be  paid  for  out  of  the  general  fund : 

■ 

Hager  v.  Burlington,  42-661. 

598.  Where  proceedings  for  the  levy  of  a 
6i)ecial  assessment  for  the  improvement  of 
a  street  are  void  for  want  of  jurisdiction 
from  the  beginning,  a  property  owner  is  not 
estopped  to  deny  the  validity  of  the  assess- 
ment on  the  ground  that  he  has  made  no 
objection  to  the  proceeding  while  the  im- 
provement was  in  progress :  Starr  v,  Burling- 
ton, 45-87. 

599.  Liability  of  city  on  special  assess- 
ment certificates:  Where,  in  pursuance  of  a 
contract  for  improving  a  street,  the  city 
issued  certificates  of  assessment  against  own- 
ers of  abutting  lots,  which  by  the  contract 
were  to  bo  taken  by  the  contractor  in  full 
payment  for  the  work  performed,  and  by 
reason  of  the  nature  of  the  improvement  it 
was  not  chargeable  against  abutting  prop- 
erty, but  might  be  contracted  for  by  the  city, 
and  paid  out  of  the  general  revenue,  held, 
that  a  recovery  against  the  abutting  property 
owners  not  being  possible,  the  city  became 
liable:  Bticroft  v.  CouncU  Bluffs,  63-646; 
Polk  County  Savings  Bank  v,  StcUe,  69-24. 

600.  Where  the  city  issues  in  payment  for 
work,  certificates  of  assessment  upon  abut- 
ting property,  it  thereby  impliedly  agrees  that 
they  are  not  invalid ;  and  if  it  is  shown  that 
they  are  invalid,  the  city  becomes  liable  for 
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the  contract  pfiioe  of  the  work:  Scofidd  v. 
Cv>nidZ  Bluffs^  68-^95. 

ML  The  whole  contract  does  not  become 
TsA  hf  reason  of  the  invalidity  of  the  certifil- 
rat€3,  bat  the  contract  price  measures  the 
right  of  recovery  as  against  the  city :  Ibid, 

Estoppel:  As  to  the  effect  of  levying 
aad  collect]  Dg  taxes  against  property  in 
estopping  it  from  asserting  title  thereto,  see 
«pra,  ^  73,  74. 

e.  lAohiliiy  for  negligence  in  improv- 
ing fclreets^  and  for  defects  tlierein. 


IS.  Isdebteduess  beyond  the  coustitn- 
tHMud  limit:  The  fact  that  the  municipal 
corporation  has  no  funds  with  which  to  make 
repairs,  and  that  it  is  indebted  beyond  the 
(\4istitutional  limit,  is  no  defense  in  an  ac- 
tion against  sach  city  for  damages  received 
frooi  defects  in  its  sidewalks:  Uice  v,  Des 
Moinesy  40-638.     And  see  supra,  ^  173-174. 

€9S.  Neg'lig'enee  jn  making  improve- 
Mrats:  Where  a  municipal  corporation  has 
antboritT  to  make  improvements  in  streets  it 
is  liable  for  damages  occasioned  by  the  im- 
proper and  negligent  manner  in  which  such 
pi>wer  is  executed :  Wallace  v,  Muscatine ,  4 
G.  Gr.,  373. 

€04.  Where  the  city,  in  making  an  im- 
provement in  front  of  the  property  of  an 
abutting  owner,  does  so  in  a  negligent  and 
mskillf  nl  manner,  he  may  recover  damages 
for  injury  occasioned  thereby,  but  cannot 
ti«at  the  construction  as  a  nuisance  and  pro- 
ceed to  abate  it  by  his  own  acts :  McGregor 
V.  Boyle,  34-268. 

6O9.  Where  a  city  makes  improvements 
creating  a  necessity  for  a  culvert,  it  would 
be  guilty  of  negligence  in  failing  to  provide 
aoch  culvert,  and  in  doing  so  it  must  exercise 
reasonable  care,  judgment  and  skill,  in  its 
ooostruction :  Van  Pelt  t?.  Davenport,  42- 
308. 

6(ML  The  fact  that  the  money  for  the 
making  of  an  improvement  was  appropriated 
by  the  county  will  not  release  the  city  mak- 
ing the  improvement  from  liability  therefor  : 
Jlnd. 

607.  While  the  city  has  power  to  change 
tbe  grade  of  streets,  thereby  reducing  or  ele- 
vMting  their  natural  surface,  yet  if  in  making 
ach  chan^^e  it  is  negligent,  so  that  adjacent 


lots  are  injured,  the  city  is  liable  for  dam- 
ages :  Hendershott  v,  Ottumwa,  46-658. 

008.  Therefore,  held,  that  where  in  raising 
the  grade  of  a  street  by  making  an  embank- 
ment, the  earth  deposited  for  that  purpose 
rolled  upon  an  adjoining  lot,  the  city  was  lia- 
ble: Ibid. 

009.  Allowing  a  water  company  to  lay  its 
mains  will  not  render  the  city  liable  for  dam- 
ages to  premises  from  water,  caused  by  the 
filling  up  of  a  ditch  by  such  water  company, 
the  granting  of  such  privilege  not  being  in 
itself  negligence :  Rosa  v.  Clinton,  46-606. 

010.  A  city  is  liable  for  the  negligence  or 
malfeasance  of  its  agents  in  the  construction 
of  public  improvements,  upon  precisely  the 
same  principles  and  under  the  same  circum- 
stances as  an  individual.  Therefore,  Jield, 
that  a  city  was  liable  for  damages  caused  by 
negligence  in  grading  streets  whereby  water 
was  caused  to  flow  upon  plaintiff's  premises : 
Cotes  V.  Davenport,  9-227 :  Templin  v.  Iowa 
City,  14-59. 

Oil.  A  party  cannot  recover  damages 
caused  to  his  property  by  the  act  of  the  city 
in  diverting  a  stream  of  water  against  it,  if 
he  might,  by  ordinary  diligence  and  at  a 
moderate  expense,  have  prevented  the  dam- 
age :  HoeJU  v.  Muscatine,  57-444 ;  Fulleam  v, 
Muscatine,  57-457. 

012.  The  party  suffering  injury  from  water 
by  reason  of  erecting  his  building  where  a 
stream  of  water  has  been  flowing  for  ten 
years  cannot  recover  for  injury  to  his  build- 
ing from  such  stream,  whether  he  has  ever 
consented  to  tlie  flow  of  the  stream  or  not : 
Hoehl  V,  Muscatine,  57-444. 

013.  Failure  to  make  ImproTements:  A 
city  cannot  obligate  itself  by  contract  to  make 
an  improvement  which  it  has  a  right  to  make, 
nor  render  itself  liable  in  damages  for  failure 
to  make  it,  except  in  so  far  as  it  is  necessary 
to  make  contracts  and  incur  liabilities  in  the 
prosecution  of  the  work :  Stewart  r.  Council 
Bluffs,  50-668;  S,  C,  58-642. 

014.  Failure  to  maintain  ImproTements: 
Where  the  city  makes  an  improvement  and 
the  property  owners  build  with  reference 
thereto,  the  city  is  liable  for  failure  to  keep 
up  such  improvement,  or  for  permitting  ob- 
structions by  reason  of  which  damage  results 
to  the  property  owner.  The  fact  that  the 
owner  is  not,  by  tlie  failure  to  maintain  the 
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improvement,  placed  in  a  worse  conditiiHi 
than  before  the  improvement  was  made,  is 
no  defense:  Potoera  v.  Council  Bluffs,  50-197. 

615.  Adjacent  property  owners  cannot 
maintain  an  action  for  injunction  to  prevent 
the  city  from  changing  the  bed  of  a  stream 
so  as  to  make  it  run  in  a  part  of  its  course 
along  a  street,  it  not  appearing  that  the  work 
permanently  obstructs  the  street :  McMahon 
V,  Council  Bluffs,  12-268. 

616.  Damages  from  surface  water:  It  is 
the  duty  of  the  city  in  case  of  obstructing 
the  natural  flow  of  surface  water,  to  provide 
waterways  sufficient  to  carry  off  the  water 
that  may  reasonably  be  expected  to  accumu- 
late, as  well  as  that  from  floods,  freshets, 
etc. :  Danumr  v,  Lyons,  44-276. 

617.  An  adjoining  property  owner  cannot 
be  held  guilty  of  contributory  negligence  in 
building  his  walls  in  reference  to  the  grade 
of  the  street,  nor  in  storing  goods  in  the  cel- 
lar which  is  not  subject  to  being  flooded  if 
the  city  does  not  allow  the  street  to  become 
obstructed:  Ibid, 

618.  If  the  city  seeks  to  escape  liability 
from  such  damage  on  the  ground  that  plaint- 
ifTs  premises  are  in  no  worse  condition  than 
they  would  have  been  if  the  improvements 
complained  of  had  not  been  made,  it  must 
show  that  fact :  Ibid, 

619.  A  municipal  corporation  in  raising 
the  grade  of  a  street  is  under  obligation  to 
provide  at  least  temporary  means  of  escape 
for  surface  water  to  prevent  its  being  backed 
upon  adjoining  property:  Cotes  v,  Daven- 
port, 9-227. 

620.  How  long  this  escape  must  be  kept 
open,  and  whether  the  closing  of  the  means 
so  provided  is  an  act  of  negligence,  are  ques- 
tions of  fact  for  the  jury:  Ross  v,  Clinton, 
46-606. 

621.  It  is  the  duty  of  the  city  to  provide 
water-ways  sufficient  to  carry  off  the  water 
that  might  reasonably  be  expected  to  accumu- 
late, judging  by  such  floods  as  have  previous- 
ly occurred,  and  where  it  appeared  that  there 
had  been  two  previous  storms  of  equal  sever- 
ity, held,  that  the  finding  that  the  rainfall 
was  not  unusual  was  not  contrary  to  the  evi- 
dence: Povoers  vyCouvicU  Bluffs,  50-197. 

632.  A  city  is  not  ordinarily,  if  ever,  liable 
for  failure  to  provide  c,ulverts  or  gutters  ade- 
quate to  keep  the  surface  water  off  from  ad- 


joining lots  below  grade,  particularly  if  the 
injury  would  not  have  occurred  had  the  iota 
been  filled  up  to  a  level  with  the  street: 
Frehurg  v.  Davenport^  68-119. 

628.  As  between  a  property  owner  and  the 
city,  the  property  owner  is  required  in  order 
to  protect  himself  from  .accumulation  of  sur- 
face water,  to  raise  his  lot  to  grade,  and  the 
same  principle  must  obtain  between  adjoin- 
ing owners :  Phillips  v,  Waterhouse,  69-199. 

624.  A  city  is  under  no  obligation  to  raise 
the  lots  to  the  line  of  grade  of  the  streets, 
nor  chargeable  with  the  duty  of  keeping  such 
lots  free  from  overflow  of  water.  The  lot 
owner  may  escape  annoyance  or  loss  by  such 
overflow  by  filling  his  lot  to  grade,  or  con- 
structing sewers  and  sluices,  but  the  city  is 
not  liable  for  the  failure  to  drain  such  lots : 
Oilfeaiher  v.  Council  Bluffs,  09-310. 

62o.  A  city  is  not  liable  for  damages  re- 
sulting from  obstruction  of  overflow  water 
as  it  is  from  the  obstruction  of  water  flowing 
in  the  natural  channel:  Morris  v.  Council 
Bluffs,  67-343. 

626.  The  supreme  court  has  never  gone 
further  in  maintaining  the  property  owner 
in  the  right  to  protection  against  surface 
water  than  to  hold  that  the  city  must  provide 
temporary  means  of  escape  therefor.  But  it 
has  on  the  other  hand  held  that  an  owner  of 
a  lot  below  grade  must  take  notice  of  any  ex- 
posure by  bringing  the  street  to  grade,  and 
must  exercise  reasonable  diligence  to  protect 
himself  by  bringing  his  own  lot  to  a  corre- 
sponding grade :  Ibid, 

627.  Liability  for  defects  in  streets: 
Being  clothed  with  the  power  to  establish 
and  keep  in  repair  its  streets,  the  exercise  of 
such  power  is  not  disci*etionary  with  the  dty, 
and  it  is  liable  for  damages  resulting  from  an 
injury  caused  by  its  failure  in  that  respect: 
Collins  V,  Coundl  Bluffs,  32-324. 

628.  The  fact  that  by  its  charter  the  city 
is  clothed  with  the  power  and  required  to 
discharge  the  duties  pertaining  to  highways, 
previously  exercised  by  road  supervisors 
under  the  general  law,  held,  not  to  limit  the 
liability  of  the  city  for  injuries  on  its  streets, 
to  the  liability  imposed  by  law  upon  the 
road  supervisor :  Ibid. 

629.  Sidewalk  constructed  by  property 
owner:  An  allegation  in  a  petition  for  the 
recovery  of  damages  for  injuries  resulting 


MUNICIPAL  CX)RPORATIONS,  II,  e. 


Ill 


CSties  and  towns;  liability  for  negligence  and  defects  in  improvements. 


from  a  defective  sidewalk  in  which  it  is  al- 
leged that  such  sidewalk  had  been  ordered 
and  caused  to  be  constructed  by  the  corpo- 
ration, is  sufficiently  supported  by  proof  that 
the  work  was  done  by  the  property  owner. 
It  is  a  fair  presumption  that  it  was  done  at 
least  with  the  permission  of  the  city :  Barnes 
V  Newton^  46-567. 

680l  Although  an  iaoorporated  town  may 
not  be  liable  for  failure  to  construct  side- 
walks, yet  where  it  appears  that  the  side- 
walk has  been  constructed,  the  corporation 
becomes  liable  for  failure  to  maintain  it  in 
repair,  no  matter  by  whom  constructed: 
Beazan  v.  Mcuan  City,  68-283. 

6S1.  Frequency  of  use:  The  liability  of  a 
municipal  corporation  for  injury  from  a  de- 
fective sidewalk  should  not  be  made  depend- 
ent upon  the  probability  or  frequency  of  its 
use  by  peraons  not  acquainted  with  its  con- 
dition. The  corporation  is  bound  to  main- 
tain its  sidewalks  in  a  reasonably  safe  condi- 
tion for  the  protection  of  such  persons  as  may 
possibly  use  them  contrary  to  such  assumed 
probability :  Thonuu  f).  Brooklyn,  68-488. 

6SS.  Stepping  off  sidewalk:  In  determin- 
ing whether  the  corporation  was  liable  for 
injuries  received  from  stepping  off  the  side- 
walk into  a  ditch,  Tield,  that  the  question  was 
not  whether  the  sidewalk  was  not  reasonably 
safe  for  the  traveling  public,  but  whether, 
all  things  considered,  it  was  reasonably  safe 
for  plaintiff  at  the  time  of  the  accident; 
and  hdd,  that  under  the  circumstances  the 
accident  appeared  to  have  been  the  result  of 
want  of  ordinary  care  on  the  part  of  the 
plaintiff:  McLauryv,  McGregor ,  54-717. 

68S.  Difficulties:  A  city  is  charged  with 
the  duty  of  keeping  its  streets  in  reasonable 
repair,  and  the  difficulties  which  may  attend 
the  performance  of  that  duty  will  not  relieve 
it  from  such  performance:  Stafford  v,  Oska- 
loosa,  64-251. 

6S4.  The  extent  of  sidewalk  in  a  city  is 
not  to  be  taken  into  consideration  by  the 
jury  in  deciding  whether  the  city  officers 
used  proper  diligence  in  removing  the  snow 
and  ice :  lAndtay  t\  Des  Moines,  68-868. 

WL  Snow  and  Ice:  The  duty  to  keep 
streets  in  repair  requires  the  dty  to  remove 
ofastructions  from  deposits  of  snow.  To  re- 
pair means  to  restore  to  a  good  state  after 
partial  destruction.    And,  held,  that  the  city 


was  liable  for  damages  from  an  injury  caused 
by  snow  and  ice  remaining  upon  a  sidewalk 
after  knowledge  thereof  by  the  proper  offi- 
cers of  the  city  and  sufficient  opportunity 
to  remove  the  same:  Collins  v.  Council 
Bluffs,  82-824. 

686.  The  mere  fact  that  a  street  is  in  a  dan- 
gerous condition  because  of  snow  and  ice  ren- 
dering the  walks  and  crossings  slippery,  due  to 
the  operation  of  natural  causes,  will  not  render 
the  city  liable,  even  if  such  snow  and  ice  are 
not  removed  within  a  reasonable  time.  It  is 
only  when  they  are  suffered  to  remain  on  the 
sidewalk  in  such  an  uneven  and  rounded  form 
that  a  person  cannot  walk  over  it  while  using 
due  care,  without  danger  of  falling  down, 
that  such  snow  and  ice  constitute  a  defect  for 
which  the  city  is  responsible:  Broburg  v,  Des 
Moines,  68-523. 

687.  Obstr actions:  Where  an  obstruction 
from  which  an  injury  results  is  not  the  mere 
result  of  a  defect,  but  is  an  object  entirely 
foreign  to  the  street  itself,  the  duty  of  the 
city  is,  if  it  allows  such  obstruction  to  remain 

*at  all,  to  see  that  it  is  kept  in  such  a  situation 
as  that  the  safety  of  travelers  on  the  street  is 
not  endangered  by  it ;  and  the  fact  that  at 
the  time  the  obstruction  is  first  placed  on  the 
street  it  is  sufficiently  protected,  will  not  re- 
lieve the  city  from  liability  for  an  injury  re- 
sulting from  a  change  in  the  situation,  al- 
though such  change  is  not  known  to  the  city 
authorities:  Duffy  v,  Dubuque,  68-171. 

638.  It  is  doubtful  whether,  under  any 
circumstances,  a  village  street  should  in  law 
be  regarded  as  obstructed  by  vehicles  left  by 
f  armors  along  the  sides  of  the  street  where 
their  teams  are  fed.  At  any  rate,  a  sleigh 
standing  for  fifteen  minutes  at  the  side  of 
the  street,  for  the  purpose  of  unloading 
goods,  ought  not  to  be  regarded  as  such  ob- 
struction :  Sikes  v,  Manchester,  59-65. 

689.  Defects  in  street:  A  city  is  liable  for 
injuries  received  by  reason  of  a  hole  in  its 
street  of  which  the  street  commissioner  has 
been  notified  prior  to  the  injury:  Case  v. 
Waverly,  86^645. 

640.  Dangers  adjoining  streets:  It  is  the 
duty  of  a  municipal  corporation  to  protect 
travelers  against  passing  from  its  streets  into 
dangers  and  obstructions,  and  it  is  a  question 
for  the  jury  to  determine  whether  the  defect 
or  obstruction  is  so  near  the  highway  as  to 
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be  dangerous  to  persons  traveling  thereon : 
Manderschid  t?.  Dubuque^  29-73. 

G41.  Approaches  to  street:  A  city  is  not 
bound  to  provide  a  safe  way,  or  any  way,  by 
wliich  streets  may  be  entered  from  private 
property,  and  where  plaintiff  was  injured  in 
passing  along  a  private  way  on  to  a  street 
where  an  excavation  had  been  made,  heldf 
that  the  city  was  not  liable :  Ooodin  v.  Des 
Moines,  55-67. 

642.  A  person  who  is  on  the  street  in  the 
ordinary  course  of  business,  although  not 
passing  along  it  at  the  time,  may  recover 
for  negligence  of  the  city  in  allowing  an  ob- 
struction thereon  from  which  he  receives  an 
injury :  Duffy  r.  Dubuque^  68-171. 

643.  So  Tield,  where  the  person  injured 
had  stopped  with  one  foot  on  the  sidewalk 
and  the  other  upon  the  ground  of  an  adjoin- 
ing lot  for  the  purpose  of  procuring  a  drink 
from  the  hydrant :  Ibid, 

644.  Defects  in  portion  of  street  not 
traveled:  The  liability  of  a  city  as  to  the 
safety  of  its  streets  exists  not  only  as  to  the 
ordinary  traveled  part  of  such  street,  but  also 
as  to  the  gutters  and  sidewalks,  and  where 
a  city  dug  a  ditch  across  a  street,  and  con- 
structed a  bridge  over  the  sam^,  held,  that  it 
was  not  only  liable  for  failure  to  keep  the 
bridge  in  repair  as  far  as  built,  but  tliat  it 
must  afford  a  safe  and  convenient  crossing 
for  the  ditch  of  the  same  width  of  the  street : 
Rvsch  V.  Davenport,  6-448. 

045.  If  a  street  be  open  for  public  travel 
for  but  a  part  of  its  width,  and  tlie  other 
part  is  not  in  condition  to  be  used  by  the 
public,  the  city  will  not  be  chargeable  with 
negligence  for  failing  to  improve  the  whole 
of  the  street,  or  for  accidents  occurring  to 
those  attempting  to  use  the  part  not  im- 
proved, but  where  the  whole  street  is  qp^n 
to  use  it  is  the  duty  of  the  city  to  keep  it  in 
a  reasonably  safe  condition  for  the  entire 
width,  that  is,  from  sidewalk  to  sidewalk: 
Stafford  v.  OskcUoosa,  57-748. 

646.  Where  there  is  notliing  in  the  chai*ac- 
ter  of  the  improvement  upon  a  street  to  in- 
dicate that  it  is  the  intention  of  the  citv  that 
travel  shall  be  confined  to  a  particular  por- 
tion thereof,  the  city  will  not  be  relieved 
from  the  duty  of  keeping  such  street  in  re- 
pair for  its  entire  width:  Stafford  v,  Oska- 
loosa,  64-251. 


647.  Where  a  street  is  open  for  travel  its 
entire  wndth  the  city  is  bound  to  keep  it  in 
safe  condition  from  sidewalk  to  sidewalk, 
and  cannot  by  an  excavation  temporarily 
withdraw  it  from  public  use  without  using 
proper  precautions  to  prevent  travelers  at 
night  from  driving  thereon ;  and  in  an  action 
for  injuries  resulting  from  the  negligence  of 
the  city  in  leaving  an  excavation  in  the 
streets  unprotected,  it  is  not  competent  to 
show  that  there  was  no  travel  at  the  point 
where  the  excavation  was  made :  Crystal  v. 
Des  Moines,  65-^2. 

648.  The  court  is  not  prepared  to  say  that 
it  is  the  duty  of  the  city  to  keep  every  street 
safe  for  travel  throughout  its  entire  width, 
regardless  of  its  location,  amount  of  travel 
and  all  other  circumstances,  and  Iidd,  that 
the  refusal  of  an  instruction,  that  the  law  im- 
poses on  a  municipal  corporation  the  duty  to 
keep  its  streets  in  a  reasonably  safe  condi- 
tion to  the  whole  width  of  the  street,  was 
not  error  where  the  jury  were  instructed 
that  if  the  street  was  not  safe  for  persons 
passing  over  the  same  while  using  reasona- 
ble care,  and  the  city  had  knowledge  of  the 
unsafe  condition  or  should  have  had  such 
knowledge,  it  was  guilty  of  negligence :  Ful- 
liam  V,  Muscatine,  70-486. 

649.  Obstructions  caused  by  adjoining' 
property  owner:  The  city  is  liable  for  dam- 
ages occasioned  by  injuries  received  by  rea- 
son of  an  obstruction  upon  the  sidewalk 
placed  there  by  the  adjoining  property" 
owner :  Rowdl  i\  Williams,  29-210. 

650.  Where  an  injury  results  not  merely 
from  the  dangerous  and  defective  condition 
of  the  walk  itself,  but  by  reason  of  a  defect- 
ive scuttle  covering  constructed  for  private 
use  of  an  adjoining  property  owner,  either 
with  or  without  the  authority  of  the  city,  the 
property  owner  is  liable  for  such  injury: 
Colder  v,  Smalley,  66-219. 

6ol.  In  such  case  it  is  immaterial  that  a 
tenant  in  possession  of  the  premises  has 
agreed  with  the  owner  thereof  to  keep  the 
scuttle  closed :  Ibid, 

652.  The  construction  of  ways  in  a  side- 
walk to  the  cellars  of  adjacent  buildings  is 
not  necessarily  negligence.  If  such  ways 
are  so  constructed  that  when  open  they  are 
sufficiently  conspicuous  to  be  seen  by  a  pe- 
destrian using  the  sidewalk,  in  the  exercise 
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of  proper  diligence,  or  are  sufficiently  lighted 
in  the  night-time  to  disclose  the  danger  to 
80ch  person,  it  cannot  be  held  that  the  mere 
(xnission  to  have  barriers  around  them  is  per 
K evidence  of  negligence:  Day  v,  Mt,  Piedm- 
ont, 70-1»3. 

€58.  In  an  action  against  a  city  for  dam- 
ages received  from  the  existence  of  a  cellar- 
way  occupying  a  part  of  the  sidewalk  and 
left  without  railing,  guard  or  protection,  heldf 
that  the  question  whether  the  leaving  of  such 
ceUar-way  without  other  guard  or  protection 
than  the  door  thereto  was  negligence,  was  a 
question  for  the  jury:  Ibid, 

654.  rnlawfal  use  of  streets:  The  city  is 
responsible  for  the  use  of  its  streets,  and  liable 
in  damages  for  injuries  resulting  from  an  un- 
lawful use  tliereof  by  it,  although  the  council 
or  officers  in  permitting  such  use  did  an  un- 
lawful act:  Stanley  v,  Davenport,  54-468. 

655.  Exemplary  damages:  A  municipal 
ocMrporation  is  not  liable  beyond  the  actual 
danotages  caused  by  its  negligence.  Exem- 
plary, punitive,  or  speculative  damages  can- 
not be  given :  Collins  v.  Council  Bluffs,  85-432. 

656.  Custom  as  to  erecting  barricade: 
PKx)f  of  a  custom  in  a  particular  city  of  bar- 
ricading excavations  in  the  streets,  in  any 
particular  manner,  is  not  receivable  for  the 
porpose  of  showing  or  rebutting  negligence 
in  the  particular  case.  A  custom  will  not 
render  it  necessary  for  the  city  to  do  more, ' 
nor  excuse  it  for  doing  less  than  is  required 
in  the  exercise  of  ordinary  care :  Koester  v. 
Ottumwa,  34-41. 

657.  ETidence  of  former  negligence:  In 
an  action  against  a  city  for  negligence  in 
permitting  an  obstruction  in  a  street,  Tield, 
that  evidence  that  similar  obstructions  had 
often  existed  at  the  same  place  was  admis- 
sible as  showing  the  need  of  greater  diligence 
on  the  part  of  the  city :  Moore  t?.  Burlington, 
49-136. 

658.  In  such  cases  evidence  may  be  intro- 
of  such  facts  as  tended  to  render  the  obstruc- 
tion dangerous :  Ibid, 

659.  It  is  the  condition  of  the  street  at  the 
time  of  the  injury  which  determines  the 
city's  liability;  unsafe  condition  at  a  prior 
time  cannot  be  shown  to  render  it  liable: 
Cramer  v,  Burlington,  42-815. 

660.  Snbseqnent  repairs:  In  an  action  for 
damages  sustained  from  defect  in  a  bridge, 
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where  the  question  is  whether  the  bridge  waa 
a  city  bridge,  and  under  the  care  and  super- 
vision of  the  city,  evidence  to  show  that  the 
city  reconstructed  and  repaired  it  after  the 
the  injury  occurred,  is  not  admissible  to  show 
the  relation  of  the  city  to  the  bridge  at  the 
time  of  the  injury :  Holmes  v,  Hamburg,  47- 
848. 

661.  The  fact  that  a  walk  was  repaired 
several  months  after  the  time  of  the  alleged 
accident  should  not  be  admitted  for  the  pur- 
pose of  showing  that  it  was  probably  defective 
at  the  time  of  such  accident:  ParJchiU  v. 
Brighton,  61-108. 

662.  Siffbseqaent  defect! Te  condition:  Al- 
though the  condition  of  a  sidewalk  soon  after 
the  accident  alleged  to  have  been  due  to  its 
defective  condition  might  be  of  such  a  char- 
acter as  to  indicate  that  such  condition  had 
existed  substantially  at  the  time  of  the  acci- 
dent, yet  where  the  length  of  time  interven- 
ing is  such  that  evidence  in  respect  to  a 
subsequent  defective  condition  would  more 
probably  lead  to  a  wrong  inference  than  a 
correct  one,  it  ought  not  to  be  admitted: 
Ibid, 

668.  Notice  of  defects:  Evidence  that  a 
plank  in  a  sidewalk  was  at  various  times  out 
of  place,  Jield  sufficient  as  showing  the  ex- 
istence of  a  notorious  defect  so  as  to  charge 
the  city  with  notice  thereof:  Hollenbeck  v, 
MarshcUltoum,  62-21. 

664.  If  the  defect  is  notorious  and  has  re- 
mained so  a  sufficient  length  of  time  to 
enable  the  city,  by  reasonable  diligence,  to 
know  of  its  existence  and  to  repair  it,  the 
law  conclusively  presumes  either  that  such 
diligence  has  been  exercised  and  that  the 
knowledge  which  such  diligence  would  pro- 
cure has  been  acquired  or  that  the  city  has 
been  culpably  negligent  in  not  employing 
such  diligence :  Rice  v,  Des  Moines,  40-688 ; 
Montgomery  V,  Des  Moines,  56-101. 

665.  Where  an  injury  from  the  improper 
method  of  filling  a  ditch  in  the  street  re- 
sulted six  weeks  after  the  filling  of  such 
ditch,  hdd,  that  the  jury  might  properly  find 
that  if  there  was  any  defect  it  could  have 
been  discovered  by  the  city  in  the  exercise  of 
reasonable  diligence  within  that  time :  Bosenr 
berg  v.  Des  Moines,  41-415. 

666.  A  municipal  corporation  is  liable  for 
injuries  received  by  reason  of  a  sidewalk 
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having  become  out  of  repair  and  in  an  un- 
safe and  dangerous  condition,  if  it  appears 
that,  knowing  it  to  be  in  that  condition,  it 
was  allowed  to  remain  for  such  length  of 
time  that  it  might,  in  the  exercise  of  ordinary 
care  and  reasonable  diligence,  have  been  re- 
paired before  the  injury:  Toumsend  v.  Des 
Moines,  4)^-657. 

667.  A  municipal  corporation  cannot  be 
held  guilty  of  negligence  on  account  of  de- 
fects in  a  sidewalk  not  arising  from  its  origi- 
nal construction,  without  express  notice  of 
the  existence  of  the  defect  or  obstruction  has 
been  brought  home  to  it,  or  such  defect  or  ob- 
struction has  been  so  notorious  as  to  be  ob- 
served by  all:  Dotdon  v.  Clinton,  88-397; 
Cramer  v,  Burlington,  89-512. 

66  S.  Therefore,  proof  of  the  mere  exist- 
ence of  a  defect  in  a  sidewalk  is  not  enough 
to  establish  negligence  on  the  part  of  the 
corporation ;  and  in  the  absence  of  other  ev- 
idence of  negligence,  there  can  be  no  recov- 
ery for  injuries  received  by  reason  of  such 
defect:  DouUm  v.  Clinton,  88-897. 

669.  It  is  not  sufficient  to  charge  the  city 
with  notice  that  two  or  more  citizens  of  the 
city  knew  of  the  dangerous  condition  of  the 
walk :  Cramer  v,  Burlington,  89-512. 

670.  To  render  a  municipal  corporation 
liable  for  an  injury  arising  from  an  obstruc- 
tion in  its  streets,  it  must  be  shown  that 
through  its  officers  it  had  notice  of  the  ob- 
struction, or  that  such  obstruction  had  ex- 
isted so  long  as  to  raise  a  presumption  that 
knowledge  thereof  was  possessed  by  such  of- 
ficers :  SiJce8  v.  Manchester,  69-65. 

671.  A  city  will  be  liable  for  injuries  re- 
ceived from  defects  in  a  sidewalk  which, 
originally  constructed  in  a  proper  manner, 
has  afterwards  become  out  of  repair,  if  it  had 
actual  knowledge  of  the  defect  in  such  time 
that  with  the  exercise  of  reasonable  diligence 
it  might  have  repaired  the  defect  and  thereby 
prevented  the  injury,  or  if  the  defect  was  of 
such  a  nature  and  had  existed  for  such  a  pe- 
riod of  time  that  with  the  exercise  of  ordinary 
care  and  diligence  in  the  discharge  of  its  duty, 
it  would  have  learned  of  its  existence  in  time 
to  have  prevented  the  injury :  Cook  v.  Ana- 
mosa,  66-427. 

672.  Where  a  defect  is  one  which  is  not 
readily  prevented,  the  city  wiU  not  be  charged 
with  notice  thereof  by  reason  of  existing  and 


apparent  defects  at  a  distance  from  the  one 
wliich  has  caused  the  injury :  Buggies  v.  Ne- 
vada, 63-185;  Qoodson  v.  Des  Moines,  66- 
255. 

673.  Neither  can  evidence  be  introduced 
against  defendant's  objection  to  show  that 
after  the  accident  loose  boards  were  seen  upon 
other  parts  of  the  sidewalk :  Goodson  v,  Des^ 
Moines,  66-255. 

674.  The  fact  that  the  defective  condition, 
of  a  plank  walk  at  one  point  Ib  known  to  th& 
officers  of  the  city  does  not  affect  them  with 
knowledge  of  its  defective  condition  at  a 
point  half  a  block  away,  so  as  to  render  th& 
city  liable  for  damages  resulting  from  the  de~ 
f ective  condition  at  the  first  point :  Conklin' 
V.  MarshaUtoum,  66-122. 

675.  A  city  cannot  be  held  guilty  of  neg- 
ligence in  not  having  knowledge  that  a  street 
is  dangerous  by  reasons  of  accumulations  of 
snow  and  ice  where  there  is  no  evidence- 
tending  to  show  that  anyone  observed  that  the 
street  was  in  a  dangerous  condition  prior  to 
the  time  of  the  accident  for  which  recovery- 
is  sought :  Broburg  v,  Des  Motives,  68-528. 

676.  The  city  marshal,  not  being  charged 
by  statute  or  ordinance  with  any  duty  with 
reference  to  the  inspection  and  repair  of 
streets  or  sidewalks,  notice  to  him  of  a  defect 
in  a  sidewalk  is  not  notice  to  the  city :  Cooh 
V.  Anamosa,  66-427. 

677.  Notice  to  the  mayor,  or  council,  or 
the  street  conmiittee,  or  the  individual  mem- 
bers thereof,  will  effect  notice  to  the  city  of 
defects  in  its  streets :  Ibid, 

678.  In  a  particular  case,  held,  that  the 
defect  was  not  so  apparent  that  the  city  was 
negligent  in  failing  to  ascertain  its  existence 
before  the  occurrence  of  the  injury :  Ibid, 

679.  Notice  to  members  of  the  city  council 
of  the  obstruction  of  a  sewer,  held  sufficient 
to  charge  the  city  with  notice  thereof,  and 
held,  that  it  was  not  necessary  to  show  that 
the  council  while  in  session  expressly  author- 
ized the  obstruction,  in  order  to  charge  the 
city  with  liability  therefor :  Powers  v,  Coun^ 
cU  Bluffs,  50-197. 

680.  While  a  city  will  be  bound  by  notice 
of  a  defect  conununicated  to  a  member  of  the 
city  council,  such  notice  must  relate  to  the 
defect  which  caused  the  injury,  and  a  notice 
to  a  member  of  the  council  of  defects  which 
have  been  repaired  before  the  accident  will 
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Bfll  diarge  the  city  with  notice  of  another 
defect  which  does  cause  the  accident,  al- 
tboog^  it  occQXB  at  the  place  where  the  re- 
pain  have  heen  made :  Carter  v,  MonticeUo, 
68-178.  / 

€$L  The  testimonj  of  travelers  or  sojourn- 
CS&,  as  well  as  of  citizens,  is  competent  to 
show  that  defects  in  the  streets  were  so  noto- 
zicHs  as  to  charge  the  city  officers  with 
knowledge   thereof:    Vamham  r.   Council 

€^  Contribatorj  n^ligenoe  of  party 
i^fared:  All  that  can  be  demanded  of  a 
party  in  regard  to  obstructions  in  the  street 
is  fivdinary  care  to  avoid  them:  HanUm  v. 
Keokuk,  7-488. 

688..  A  person  injured  cannot  recover  for 
iajmies  received  from  the  defect  in  a  side- 
walk which  could  have  been  discovered  by 
Hag:  exercise  of  ordinary  care :  Cressy  v.  Post- 
nZZ&MMSS, 

ta^  in  order  to  recover  for  an  injury  re- 
nlting  from  a  defect  in  a  street,  the  plaintiff 
BBBt  show  that  the  street  was  not  safe,  and 
that  he  was  in  the  exercise  of  ordinary  care. 
But  the  action  may  be  supported,  although 
the  primary  cause  is  an  accident  which  pre- 
vents the  exercise  of  care  to  avoid  the 
iDjary,  if  it  occurred  without  the  fault  of 
the  perscHi  injured :  Matuierachid  r.  Dubuque, 
S-10& 

689.  Where  there  is  a  defect  such  as  a 
dedivity  in  the  street  which  is  not  guarded 
by  railing,  and  which  is  so  situated  that  it 
would  be  contributory  negligence  on  the 
pari  of  any  one  to  drive  his  team  over  such 
deciivity«  and  a  horse,  properly  hitched  in 
the  street,  breaks  loose  and  is  injured  by  run- 
ning over  such  declivity,  the  city  is  not  lia- 
ble: JfoM  V.  Burlington,  60-488. 

€8i8b  Where  a  resident  of  a  city,  having 
knowledge  of  an  excavation  in  an  unused 
street,  turned  lus  mare  at  large  and  she  was 
injured  by  falling  into  such  excavation,  hddy 
that,  as  he  had  equal  means  of  knowledge  of 
the  danger  with  the  officers  of  the  city,  he 
was  equally  guilty  of  negligence,  and  could 
not  recover :  GribbU  v.  Sioux  City,  3S-S90. 

687.  Sidewalks  and  cross-walks  are  con- 
itmctod  for  foot  travelers,  and  a  person  who, 
vithoot  flonae  good  and  sufficient  reason, 
valkt  elsewiiere  and  is  injured,  should  not 
bepennitted  to  complain  that  he  has  been 


injured  through  the  fault  and  negligence  of 
the  city:  OLaughlin  v.  Dubuque,  42-539. 

688.  On  a  subsequent  trial  of  the  foregoing 
case,  held,  that  facts  were  shown  sufficient 
to  take  the  case  out  of  the  rule  therein  laid 
down ;  O'Laughlin  v,  Dubuque,  53-746. 

689.  Where  a  person  undertakes  to  drive 
a  horse  in  one  direction,  while  looking  and 
talking  in  another  direction,  and  no  special 
exigency  is  shown,  such  person  must  be  con- 
sidered as  voluntarily  assuming  the  risk  of 
driving  against  any  obstacle  in  the  way,  and 
he  cannot  be  said  to  be  in  the  exercise  of  due 
care,  especially  when  outside  of  the  usually 
traveled  highway,  and  in  the  vicinity  of  a 
dwelling  house  where  more  or  less  obstacles 
are  to  be  found,  and,  held,  that  it  was  error 
to  instruct  the  jury  in  such  case  that  they 
might  consider  the  presence  of  other  persons 
with  whom  the  injured  party  was  conversing, 
in  determining  whether  such  party  was  neg- 
ligent in  driving  against  the  obstacle :  Tuff- 
ree  v.  State  Center,  57-538. 

600.  Where  an  obstruction  in  the  street  is 
in  fdain  view  of  the  driver  of  a  vehicle,  and 
his  attention  is  in  no  manner  diverted  so  as 
to  excuse  him  from  seeing  it,  and  he  drives 
against  it  or  into  it,  he  is  guilty  of  contribut- 
ing proximately  to  any  injuries  which  may 
result :  Yahn  v,  Ottwmwa,  60-429. 

691.  If  plaintiff  knew  that  it  was  impru- 
dent to  go  over  a  walk,  and  there  was  an- 
other one  by  which  he  could  have  reached 
his  destination,  he  is  to  be  considered  guilty 
of  contributory  negligence  in  attempting  to 
walk,  even  cautiously,  over  it  in  the  dark  in- 
stead of  taking  the  other  way:  ParkhiU  v, 
Brighton,  61-108. 

692.  A  person  who  is  injured  by  reason  of 
defects  in  the  sidewalk  cannot  be  defeated  of 
recovery  therefor  by  reason  of  knowledge 
of  the  defective  condition  of  the  walk,  except 
as  he  has  been  guilty  of  negligence  operating 
to  his  injury.  He  is  not  to  be  denied  relief 
simply  because  he  goes  upon  a  street  which 
he  knows  to  be  dangerous:  Rice  v.  Dee 
Moines,  40-638.  And  see  Walker  v,  Decatur 
C(mnty,  67-307. 

698.  Knowledge  of  the  party  injured, 
previous  to  the  injury,  of  the  defect  from 
which  the  injury  results,  wUl  not  defeat  his 
claim  for  damages  if  he  was  not  guilty  of 
negligence :  Ross  v.  Davenport,  66-548. 
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694.  It  is  error,  in  an  action  for  injuries 
from  a  defective  walk,  to  refuse  an  instruc- 
tion that  if  the  jury  find  that  plaintiff,  at  the 
time  of  passing  over  the  walk,  knew  that  it 
was  unsafe  and  that  it  was  imprudent  to 
pass  over  it  at  that  time,  in  consequence  of 
darkness  or  any  other  cause,  and  that  with 
this  knowledge  he  still  persisted  in  passing 
over  it,  though  there  was  another  walk  which 
lie  might  have  taken  going  in  the  same  direc- 
tion he  desired  to  go,  then  his  own  negligence 
contributed  to  the  accident  and  he  could  not 
recover:  McGintyv.  Keokuk,  66-725. 

695.  It  is  not  negligence  to  travel  the 
streets  of  a  city  on  a  dark  night  without  a 
lantern,  or  to  walk  rapidly  therein:  Moore  v, 
Burlington,  49-136. 

696.  In  determining  whether  a  plaintiff 
who  has  been  injured  by  a  defect  in  a  side- 
walk has  contributed  to  the  injury  by  his 
own  negligence,  it  is  proper  for  the  jury  to 
take  into  consideration  the  hour  of  the  night 
the  injury  was  received,  the  darkness  of  the- 
night,  whether  the  plaintiff  was  under  the 
influence  of  intoxicating  liquors,  etc. : 
Cramer  v,  Burlington,  39-512. 

697.  In  an  action  for  personal  injuries  re- 
ceived from  defects  in  a  street,  the  jury  may 
properly  be  instructed  that  the  law  demanded 
of  plaintiff  the  exercise  of  ordinary  care,  and 
that  in  determining  whether  he  exercised 
such  care  they  should  consider  all  the  circum- 
stances of  the  case,  the  hour  of  the  night, 
etc.,  but  it  is  not  proper  to  instruct  them 
that  greater  caution  was  demanded  of  plaint- 
iff in  passing  upon  a  street  after  night  than 
in  day  time.  The  degree  of  care  to  be  used 
is  the  same  at  all  times :  Stier  v.  Oakaloosa, 
41-353. 

698.  In  order  to  constitute  contributory 
negligence  it  is  not  necessary  that  plaintiff 
must  have  known  of  the  danger  and  assumed 
the  risk  before  it  can  be  said  that  he  was  neg- 
ligent. The  true  rule  is  that  plaintiff  should 
have  used  due  care  and  caution  to  discover 
the  danger ;  but  held  erroneous  to  charge  the 
jury  that  in  order  to  render  plaintiff,  suing 
for  damages  for  injuries  received  from  a  de- 
fective sidewalk,  chargeable  with  contribu- 
tory negligence  preventing  his  recovery,  it 
must  appear  that  he  went  voluntarily  into 
apparent  danger:  Mungerv.  MarahaUtoum, 
56-216. 


699.  The  fact  that  a  party  in  crossing  a 
street  has  crossed  a  place  which  he  knew  to 
be  dangerous  when  he  might,  without  in- 
creasing the  distance  and  without  inconveni- 
ence, have  crossed  at  another  place,  will  not 
prevent  his  recovery ;  but  if,  knowing  that 
the  place  was  dangerous  he  knew  or  ought  to 
have  known  that  it  was  not  prudent  to  cross 
at  such  place,  and  there  was  another  way 
which  he  might  have  taken  without  material 
inconvenience,  he  cannot  recover :  Hartman 
V.  Muscatine,  70-511. 

700.  A  person  cannot  be  excused  if  he  con- 
sciously incurs  danger  which  there  is  no 
necessity  for  incurring:  Futtiam  v.  Musca- 
tine, 70-486. 

701.  Intoxication:  Under  evidence  show- 
ing that  plaintiff  suing  for  injuries  received 
from  a  defective  sidewalk  was  intoxicated  at 
the  time  of  the  accident,  held,  that  the  ver- 
dict of  the  jury  allowing  only  nominal  dam- 
ages would  not  be  interfered  with  on  appeal: 
Hubbard  v.  Mason  City,  64-245. 

702.  The  fact  of  intoxication  of  the  person 
injured,  at  the  time  of  the  injury,  may  be 
shown  as  tending  to  show  contributory  neg- 
ligence: Cramer  V,  Burlington,  39-512. 

708.  Imputed  negligence:  Where  it  was 
sought  to  impute  negligence  to  a  party  suing 
for  injuries  received  from  obstructions  in  a 
street  while  traveling  thereon,  held,  that  the 
fact  that  the  owner  of  the  team  which  plaint- 
iff was  driving  knew  that  the  team  was  un- 
manageable could  not  be  imputed  to  plaintiff 
as  negligence  in  the  absence  of  such  knowl- 
edge on  his  part :  Martin  v.  Algona,  40-390. 

704.  Remedy  over  against  property 
owner:  The  fact  that  the  city  has  a  remedy 
over  against  a  private  party  who  has  so  used 
a  sidewalk,  or  left  exposed  a  dangerous  place, 
as  to  cause  injury  to  a  traveler,  does  not  re- 
lieve rhe  city  of  its  duty  towards  such  trav- 
eler to  keep  sidewalks  in  repair,  and  guard 
places  of  danger  of  which  it  has  notice :  Row- 
dl  V.  Williams,  29-210. 

705.  Where  a  person  places  an  obstruction 
in  a  street  he  cannot  demand  of  the  city  that 
it  shall  remove  the  obstruction  at  its  expense 
if  it  has  knowledge  of  it,  and  in  case  of  fail- 
ure to  remove  it  after  such  knowledge,  that  it 
shall  be  precluded  from  looking  to  him  for 
indemnification  for  damages  which  it  is  com- 
pelled to  pay  for  the  injury  caused  by  the  ob- 
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ftractian.  Sacb  circmnstanoes  would  not 
eetiblkh  contributory  negligence  on  the  part 
<rf  the  dty,  defeating  its  right  to  recovery 
bm,  the  property  oTvner:  Sioux  City  v, 
Wmre,  59-d5. 

•04.  If  a  person  for  his  private  advantage, 

under  permission  from  tlie  city,  makes  an  ex- 

cavatkm  in  tlie  street,  and  the  city  erects  a 

Iwrrier  on  one  side  of  it,  the  person  making 

tiie  excavation  is  not  thereby  relieved  from 

the  duty  of  erecting  a  barrier  on  the  other 

ade  if  the  safety   of  travelers  requires  it: 

OftiiiRMxi  V.  Parks^  43-119. 

<0i.  "Wliere  suit  -was  brought  against  a 
city  for  damages  sustained  by  reason  of  an 
excavation  in  the  street  made  by  a  property 
owner,  and  such  property  owner  employed 
an  attorney  to  defend  in  such  action  against 
the  city,  held^  that  in  the  action  by  the  city 
a^inst  the  property  owner  to  recover  the 
amount  of  damages  which  it  had  been  com- 
yieUed  to  pay  on  account  of  such  injury,  the 
measure  of  damages  was  the  amount  of  the 
judgment  with  interest  and  cost  which  had 
be<^n  recovered  in  the  action  against  the  city : 
Off  umuxi  V.  Parks,  4^-119. 

708.  Where  joint  judgpient  for  injuries 
from  negligence  in  the  obstruction  of  a  street 
15  recovered  against  a  municipal  corporation 
and  the  party  gnUty  of  causing  the  obstruo- 
tinfi,  the  corporation  cannot  require  that 
f^aintiff  proceed  first  against  the  co-defend- 
ant, even  though  he  has  property  subject  to 
execution :  Palmer  v.  Stacy,  44r-340. 

709.  Sven  where  the  city  directs  sidewalks 
to  be  made  or  repaired,  and  assesses  a  special 
tax  upon  abutting  lots  to  pay  therefor,  the 
kt  owner  failing  to  make  the  improvement, 
after  being  notified,  does  not  become  liable 
for  injuries  by  reason  of  failure  to  make  such 
improvement,  or  to  make  repairs  as  the  case 
may  be:  Keokuk  v.  Independent  Dist,,  58- 


t  Adoption^  amendment  and  repeal  of 
ordinances^  resolutions^  etc, 

710.  Adoption  of  ordinances:  Under  the 
sttfutory  provision  (Code,  §  489)  requiring 
an  ordinance  to  be  read  on  three  different 
days  before  its  passage,  it  is  not  meant  that 
the  ordinance  must  be  read  at  three  general 
meeCiDgs.     Where  it  appeared  that  an  ordi- 


nance was  read  on  three  different  days,  held, 
that  this  was  sufficient,  although  the  last  two 
of  the  meetings  at  which  it  was  read  were 
special  meetings  held  by  adjournment :  Cut- 
comp  V.  Utt,  60-156. 

711.  It  is  not  necessary  that  the  three 
readings  be  before  the  same  body.  If  one 
or  more  of  them  take  place  before  the  change 
of  the  council  by  reason  of  an  election,  and 
another  afterward,  that  is  sufficient.  The 
council  is  deemed  a  continuing  body:  Ifo- 
Graw  V.  Whitscm,  69-848. 

713.  It  is  not  intended  that  all  unfinished 
business  pending  before  the  council  shall  be 
dropped  at  each  change  of  membership  by 
reason  of  new  members  taking  their  seats: 
Ibid, 

718.  Where  by  less  than  the  three-fourths 
vote  required  by  the  statutory  provision  above 
referred  to  the  requirement  of  reading  on 
three  different  days  was  dispensed  with  and 
the  ordinance  declared  passed  on  the  day  of 
the  first  reading,  heldj  that  such  ordinance 
was  void :  Homer  v.  Rowley ,  51-620. 

714.  It  is  not  necessary  that  the  yeas  and 
nays  on  a  vote  to  suspend  the  rule  requiring 
reading  on  three  different  days  be  recorded ; 
and  where  a  sufficient  number  of  members 
to  suspend  the  rule  appear  to  have  been  pres- 
ent, and  such  motion  is  declared  adopted,  it 
will  be  presumed  that  sufficient  majority 
voted  therefor :  State  v.  Vail,  53-550. 

715.  The  record  reciting  the  supension  of 
a  rule  requiring  three  readings  on  separate 
days  cannot  be  impeached,  in  a  prosecution 
under  an  ordinance  thus  passed,  by  oral  evi- 
dence showing  that  such  suspension  was  not 
carried  by  the  requisite  majority :  Eldora  v, 
Burlingame,  62-32. 

716.  The  provisions  requiring  three  read- 
ings apply  only  to  ordinances  and  not  to  res- 
olutions :  Strohm  v.  Iowa  City,  47-42. 

717.  Teas  and  nays:  The  requirement  that 
the  yeas  and  nays  be  called  and  recorded 
upon  the  passage  of  an  ordinance  is  manda- 
tory, and  unless  the  record  affirmatively 
shows  such  fact,  the  ordinance  will  be  in- 
valid :  Olin  V,  Meyers,  65-209. 

718.  Majority  vote:  Upon  the  passage  of 
an  ordinance  the  yeas  and  nays  must  be 
called  and  entered  of  record,  and  a  majority 
of  all  the  members  elected  to  the  council 
must  vote  in  favor  of  the  ordinance  before  it 
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can  be  regarded  as  passed ;  but  a  resolution, 
unless  it  is  proposed  thereby  to  enter  into  a 
contract,  may  be  lawfully  passed  by  a  ma- 
jority of  the  members  present :  Laughlin  v, 
Washington,  63-653. 

719.  Resolutions  for  the  appropriation  of 
money  are  required  to  be  passed  by  a  major- 
it^y  vote  of  all  the  members,  but  other  reso- 
lutions only  require  the  concurrence  of  a 
majority  of  those  present:  Strohm  v.  Iowa 
City,  47-42. 

720.  Where  it  appeared  from  the  joumsjl 
of  the  proceedings  of  the  coimcil  that  a  cer- 
tain resolution  was  adopted,  the  nature  of 
which  was  such  that  under  the  statute  a 
three-fourths  vote  was  necessary  to  pass  it, 
hdd,  that  it  would  be  presumed  that  a  suffi- 
cient number  voted  for  it,  as  required  by 
law :  Brewster  v.  Davenport,  51-427. 

721.  Under  the  rule  of  the  council  of  a 
city,  providing  that  a  member  directly  in- 
terested in  any  question  could  not  vote 
thereon,  held,  that  in  a  particnlar  case  a  cer- 
tain member  was  interested  otherwise  than 
as  the  general  public  in  the  making  of  an  im- 
provement, and  that  an  ordinance  in  respect 
thereto,  which  only  received  a  sufficient 
number  of  votes  for  its  passage  by  counting 
the  vote  of  such  member,  was  not  valid: 
Bufflngton  Wheel  Co,  v,  Burnham,  60-493. 

722.  The  act  of  the  mayor  as  presiding 
officer  of  the  council,  in  announcing  the 
vote  of  the  council,  is  ministerial  and  not 
judicial.  He  cannot  by  an  erroneous  and 
arbitrary  announcement  qualify  or  render 
invalid  the  action  of  the  council :  Chariton 
V.  Holliday,  60-391. 

723.  So  where  the  mayor  erroneously  an- 
nounced that  a  resolution  was  not  adopted 
for  the  reason  that  it  did  not  receive  a  three- 
fourths  vote,  when  a  majority  vote  was  all 
that  was  necessary  to  its  adoption,  held,  that 
the  resolution  was  legally  adopted :  Ibid, 

724.  Publication:  Where  it  was  required 
that  a  resolution  for  improvement  of  a  street 
be  published,  held,  that  personal  service  on  a 
party  rendered  publication  unnecessary  so 
far  as  he  was  concerned :  Ibid. 

72ft.  Where  by  ordinance  a  resolution  for 
the  making  of  improvements  and  assessing 
the  expense  thereof  on  abutting  property  is 
required  to  be  published,  a  failure  to  make 
such  publication  will  render  the  resolution 


void:  Dubuque  v,  Wooton,  28-671 ;  Starr  v, 
Burlington,  45-87. 

726.  Action  to  enjoin  the  enforcement  and 
carrying  out  of  an  ordinance  cannot  be  main- 
tained on  the  ground  that  it  has  not  been 
properly  published  as  required  by  the  charter, 
where  such  publication  might  be  completed 
after  the  time  when  the  action  is  brought : 
Dodge  v.  Council  Bluffs,  57-660. 

727.  Where  it  is  attempted  to  disprove  the 
publication  of  an  ordinance  by  way  of  a  de- 
fense in  a  criminal  prosecution  thereunder, 
oral  evidence  is  admissible  to  establish  the  fact 
of  publication :  Eldora  v,  Burlingame,  62-82. 

72S.  The  city  council  has  no  authority  to 
direct  the  publication  of  their  proceedings, 
aside  from  the  ordinances  enacted  by  them, 
and  bind  the  city  therefor :  Stidger  v.  Red 
Oak,  64-465. 

729.  Where  the  ordinance  of  a  municipal 
corporation  is  introduced  in  evidence,  it  is  to 
be  considered,  at  least  prima  facie  valid  and 
in  force  without  proof  of  publication :  State 
V.  King,  87-462. 

780.  The  irregularity  of  the  incorporation 
of  a  city  or  town,  existing  de  facto,  cannot 
be  inquired  into'  collaterally  in  an  action 
brought  for  the  violation  of  an  ordinance: 
Decarah  v,  Qillis,  10-234. 

731.  Containing  more  than  one  subject: 
An  ordinance  defining  and  prescribing  the 
punishment  for  certain  offenses,  and  in  which 
many  such  offenses  are  included,  does  not 
contain  "more  than  one  subject:"  State  v, 
Wdls,  46-662. 

782.  The  provision  that  an  ordinance  shall 
contain  but  one  subject  is  a  limitation  on  the 
power  of  the  council  to  enact  ordinances. 
It  is  mandatory,  and  an  ordinance  passed  in 
violation  of  it  is  inoperative  because  of  want 
of  pow^er  in  the  council  to  enact  it :  Deinpsey 
V.  Burlington,  66-687. 

783.  But  this  provision  does  not  forbid  the 
enactment  in  a  single  ordinance  of  all  the 
legislation  which  may  be  necessary  to  the  ac- 
complishment of  a  single  object.  Therefore, 
held,  that  an  ordinance  providing  for  the  va- 
cation of  an  alley  and  granting  the  ground 
covered  by  the  vacated  alley  to  a  private  per- 
son, was  not  void  as  containing  more  tlian 
one  subject :  Ibid. 

784.  Subject  expressed  in  title:  Where 
the  title  of  an  ordinance  absolutely  prohibit- 
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ing  tiie  sale  of  vinona  and  malt  liquors  was 
*^  Regulating  the  use  and  sale  of  intoxicating 
fiqnors^''  heZd,  that  the  subject  of  the  ordi- 
fiSDoe  was  not  clearly  expressed  in  the  title, 
wad  that  the  ordinance  was  therefore  void : 
Cantrii  r.  Sainer,  5&-20^ 

7^  Amendment:  Under  the  statutory 
provision  requiring  that  an  ordinance  or  sec- 
tion thereof  shall  not  be  revised  or  amended 
nnlesB  the  new  ordinance  contains  the  entire 
ofdinanoe  or  section  revised  or  amended, 
held,  that  ^where  but  one  section  of  an  ordi- 
nance is  amended  that  section  alone  need  be 
oootsined  entire  in  the  amendment :  Decorah 
«.  Dvnstan,  38-96. 

7S6u  Where  a  city,  by  ordinance,  granted 
to  a  street  railway  the  right  to  lay  a  single  or 
doable  track  over  its  streets,  in  pursuance  of 
which  a  single  track  was  laid,  and  after- 
wards tiie  city,  before  the  laying  of  a  double 
track,  amended  the  ordinance  so  as  to  pro- 
hibit the  laying  of  such  double  track,  hddf 
that  the  amendment  was  a  change  in  the 
terms  of  the  contract  entered  into  by  the  orig- 
inal ordinance,  and  was,  therefore,  void: 
Burlington  v.  Burlington  Street  R,  Co,^  49- 
144. 

737.  Repeal:  An  ordinance  making  pro- 
visions repugnant  to  a  former-one  will  oper- 
ate to  rei>eal  it,  though  the  former  one  be  not 
ouotained  in  the  latter:  Dets  Moines v,  Hillis, 

7S8u  It  seems  that  where  it  is  required  that 
a  resolution  for  a  particular  purpose  must  be 
passed  by  a  vote  greater  than  a  majority 
vote,  a  repeal  thereof  is  sufficient  if  concurred 
ia  by  a  majority  vote:  Chariton v,  HoUiday, 
60-391. 

7S9.  Reeord  of  adoption:  A  pai)er  pur- 
porting to  be  a  resolution  passed  by  a  city 
council  levying  a  tax,  marked  on  the  back 
'*  adopted,"  such  indorsement  being  in  the 
handwriting  of  a  person  who  was  at  the  time 
city  recorder,  is  not  competent  evidence  of 
Uie  action  of  the  council.  It  is  not  such  a 
record  as  the  law  requires:  Hintrager  v. 
Kiene,  62-605. 

740.  It  is  competent  for  the  city,  when  not 
inconsistent  with  the  restrictions  of  its  char- 
ter, to  prescribe  by  ordinance  the  steps  to  be 
taken  in  order  to  acquire  jurisdiction  over 
fMuticnlar  subjects.  If  these  steps  are  not 
laken,  and  the  requirements  of  the  ordinance 


are  mandatory,  the  act  of  the  city  in  attempt- 
ing to  exercise  its  authority  will  be  void: 
Dubuque  V,  Wooton,  2S-571 ;  Starr  v.  Burling- 
ton,  45-87. 

741.  Therefore,  where  an  ordinance  pro- 
viding for  improvement  of  streets  required 
that  such  improvement  should  be  ordered  by 
resolution  describing  the  streets  and  the  im- 
provement, and  that  notice  be  given  by  pub- 
lication, held,  that  both  these  requirements 
were  mandatory,  and  the  record  failing  to 
show  the  passage  of  the  resolution  or  its  pub- 
lication, the  city  acquired  no  jurisdiction  of 
the  subject-matter,  and  the  sale  of  adjoining 
property  for  the  making  of  such  improve- 
ments was  void :  Starr  v.  Burlington,  45-87. 

742.  Besolntions  for  the  making  of  im- 
proTements:  Where  an  ordinance  provided 
the  kind,  character  and  width  of  sidewalks, 
and  the  resolution  directed  the  construction 
of  a  particular  sidewalk  in  accordance  with 
such  ordinance,  held,  that  this  was  a  sufficient 
designation  of  the  material,  etc.,  of  which 
the  sidewalk  was  to  be  constructed :  Charir 
ton  V.  Holliday,  60-891. 

748.  Where  a  committee  was  appointed  by 
the  council  to  report  on  the  propriety  of 
establishing  a  certain  sidewalk,  but  only  one 
of  the  committee  reported  and  the  work  was 
ordered,  hM.,  that  in  such  matters  the  coun- 
cilmen  might  act  upon  personal  knowledge 
or  otherwise,  and  the  action  was  not  invalid : 
Brewster  v.  Davenport,  51-427. 

744.  Yoid  ordinance:  The  fact  that  a  pro- 
vision in  an  ordinance  is  void  does  not  neces- 
sarily give  a  tax-payer  the  right  to  an 
injunction  against  the  exercise  of  power 
thereunder :  Dodge  v.  Council  Bluffs,  57-560. 

745.  Election  of  officers  by  council :  The 
provisions  of  Code,  g  498,  in  reference  to  the 
method  of  appointing  officers  by  the  council, 
must  be  followed  in  filling  vacancies  in  an 
elective  office:  State  t?.  Dickie,  47-629. 

746.  Entering  into  contracts:  The  pro- 
vision of  the  same  section  with  reference  to 
the  method  of  entering  into  a  contract  is  not 
a  limitation  on  the  power  of  a  city  to  con- 
tract otherwise.  It  may,  through  its  author- 
ized agents,  contract  in  parol  the  same  as 
individuals:  Indianola  v,  Jones,  29-282; 
Duncombe  v.  Fort  Dodge,  88-281. 

747.  CanyasB  of  elections:  The  provision 
that  the  council  shall  be  judges  of  theeleo- 
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can  be  regarded  as  passed ;  but  a  resolution, 
unless  it  is  proposed  thereby  to  enter  into  a 
contract,  may  be  lawfully  passed  by  a  ma- 
jority of  the  members  present :  LaugJUin  v, 
Washington,  63-653. 

710.  Resolutions  for  the  appropriation  of 
money  are  required  to  be  passed  by  a  major- 
ity vote  of  all  the  members,  but  other  reso- 
lutions only  require  the  concurrence  of  a 
majority  of  those  present:  Strohm  t\  Iowa 
City,  47-42. 

720.  Where  it  appeared  from  the  journal 
of  the  proceedings  of  the  council  that  a  cer- 
tain resolution  was  adopted,  the  nature  of 
which  was  such  that  under  the  statute  a 
three-fourths  vote  was  necessary  to  pass  it, 
Tiddy  that  it  would  be  presumed  that  a  suffi- 
cient number  voted  for  it,  as  required  by 
law :  Brewster  v.  Davenport,  51-427. 

721.  Under  the  rule  of  the  council  of  a 
city,  providing  that  a  member  directly  in- 
terested in  any  question  could  not  vote 
thereon,  held,  that  in  a  particniar  case  a  cer- 
tain member  was  interested  otherwise  than 
as  the  general  public  in  the  making  of  an  im- 
provement, and  that  an  ordinance  in  respect 
thereto,  which  only  received  a  sufficient 
number  of  votes  for  its  passage  by  counting 
the  vote  of  such  member,  was  not  valid: 
Bufflngton  Wheel  Co,  v,  Bumham,  60-493. 

722.  The  act  of  the  mayor  as  presiding 
officer  of  the  council,  in  announcing  the 
vote  of  the  council,  is  ministerial  and  not 
judicial.  He  cannot  by  an  erroneous  and 
arbitrary  announcement  qualify  or  render 
invalid  the  action  of  the  council :  Chariton 
V.  Holliday,  60-391. 

723.  So  where  the  mayor  erroneously  an- 
nounced that  a  resolution  was  not  adopted 
for  the  reason  that  it  did  not  receive  a  three- 
fourths  vote,  when  a  majority  vote  was  all 
that  was  necessary  to  its  adoption,  held,  that 
the  resolution  was  legally  adopted :  Ibid, 

724.  Publication :  Where  it  was  required 
that  a  resolution  for  improvement  of  a  street 
be  published,  held,  that  personal  service  on  a 
party  rendered  publication  unnecessary  so 
far  as  he  was  concerned :  Ttdd. 

725.  Where  by  ordinance  a  resolution  for 
the  making  of  improvements  and  assessing 
the  expense  thereof  on  abutting  property  is 
required  to  be  published,  a  failure  to  make 
such  publication  will  render  the  resolution 


void:  Dubuque  v.  Wooton,  28-571;  Starr  v, 
Burlington,  45-87. 

726.  Action  to  enjoin  the  enforcement  and 
carrying  out  of  an  ordinance  cannot  be  main- 
tained on  the  ground  that  it  has  not  been 
properly  published  as  required  by  the  charter, 
where  such  publication  might  be  completed 
after  the  time  when  the  action  is  brought : 
Dodge  v.  Council  Bluffs,  57-560. 

727.  Where  it  is  attempted  to  disprove  the 
publication  of  an  ordinance  by  way  of  a  de- 
fense in  a  criminal  prosecution  thereunder, 
oral  evidence  is  admissible  to  establish  the  fact 
of  publication :  Eldora  v,  Burlingame,  62-32. 

72S.  The  city  council  has  no  authority  to 
direct  the  publication  of  their  proceedings, 
aside  from  the  ordinances  enacted  by  them, 
and  bind  the  city  therefor :  Stidger  v.  Bed 
Oak,  64^65. 

729.  Where  the  ordinance  of  a  municipal 
corporation  is  introduced  in  evidence,  it  is  to 
be  considered,  at  least  prima  facie  valid  and 
in  force  without  proof  of  publication :  State 
v.  King,  37-462. 

780.  The  uregularity  of  the  incorporation 
of  a  city  or  town,  existing  de  facto,  ccmnot 
be  inquired  into'  collaterally  in  an  action 
brought  for  the  violation  of  an  ordinance : 
Decorah  v,  Qillis,  10-234. 

731.  Containing  more  than  one  subject: 
An  ordinance  defining  and  prescribing  the 
punishment  for  certain  offenses,  and  in  which 
many  such  offenses  are  included,  does  not 
contain  "more  than  one  subject:"  State  v. 
Wells,  46-662. 

732.  The  provision  that  an  ordinance  shall 
contain  but  one  subject  is  a  limitation  on  the 
power  of  the  council  to  enact  ordinances. 
It  is  mandatory,  and  an  ordinance  passed  in 
violation  of  it  is  inoperative  because  of  want 
of  power  in  the  council  to  enact  it :  Dempsey 
V.  Burlington,  66-687. 

733.  But  this  provision  does  not  forbid  the 
enactment  in  a  single  ordinance  of  all  the 
legislation  which  may  be  necessary  to  the  ac- 
complishment of  a  single  object.  Therefore, 
heM,  that  an  ordinance  providing  for  the  va- 
cation of  an  alley  and  granting  the  gi*ound 
covered  by  the  vacated  alley  to  a  private  per- 
son, was  not  void  as  containing  more  than 
one  subject :  Ibid. 

734.  Subject  expressed  in  title:  Where 
the  title  of  an  ordinance  absolutely  prohibit- 
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ing  the  sale  of  x^nooa  and  malt  liquors  was 
••  Regulating  the  use  and  sale  of  intoxicating 
fiquors,'*  feeZd,  that  the  subject  of  the  ordi- 
nanoe  was  not  clearly  expressed  in  the  title, 
and  that  the  ordinanoe  was  therefore  void : 
Oanfrfl  r.  Sainer,  59-26. 

«Sd.  Amendmenl:  Under  the  statutory 
pnmBkm  Teciuiring  that  an  ordinance  or  sec- 
(ioa  thereof  shall  not  be  revised  or  amended 
BnleflB  the  new  ordinance  contains  the  entire 
ostiinanoe  or  section  revised  or  amended, 
held,  that  ^where  but  one  skstion  of  an  ordi- 
nance is  amended  that  section  alone  need  be 
contained  entire  in  the  amendment:  Decorah 
«.  Dunsian,  38-96. 

7S6.  Where  a  city,  by  ordinance,  granted 
to  a  street  railway  the  right  to  lay  a  single  or 
doable  track  over  its  streets,  in  pursuance  of 
which  a  single  track  was  laid,  and  after- 
wards the  city,  before  the  laying  of  a  double 
track,  amended  the  ordinance  so  as  to  pro- 
hibit the  laying  of  such  double  track,  hetd, 
that  the  amendment  was  a  change  in  the 
terms  of  the  contract  entered  into  by  the  orig- 
inal ordinance,  and  was,  therefore,  void: 
Burlington  v.  Burlington  Street  R.  Co,,  49- 
144. 

737.  Repeal:  An  ordinance  making  pro- 
visions repugnant  to  a  former  one  will  oper- 
ate to  repeal  it,  though  the  former  one  be  not 
contained  in  the  latter:  Des  Moines  v.  Hillis, 
55-643. 

7SSb  It  seems  that  where  it  is  required  that 
a  resolution  for  a  particular  purpose  must  be 
passed  by  a  vote  greater  than  a  majority 
vote,  a  repeal  thereof  is  sufficient  if  concurred 
in  by  a  majority  vote:  Chariton  v,  HoUiday, 
60-391. 

739.  Record  of  adoption:  A  paper  pur- 
porting to  be  a  resolution  passed  by  a  city 
council  levying  a  tax,  marked  on  the  back 
"  adopted,"  such  indoisement  being  in  the 
handwriting  of  a  person  who  was  at  the  time 
city  recorder,  is  not  competent  evidence  of 
the  action  of  the  council.  It  is  not  such  a 
record  b»  the  law  requires:  Hintrager  v. 
Kiene,  62-605. 

740.  It  is  competent  for  the  city,  when  not 
inconsistent  with  the  restrictions  of  its  char- 
ter, to  prescribe  by  ordinanoe  the  steps  to  be 
taken  in  order  to  acquire  jurisdiction  over 
particolar  subjects.     If  these  steps  are  not 
taken,  and  the  requirements  of  the  ordinance 


are  mandatory,  the  act  of  the  city  in  attempt- 
ing to  exercise  its  authority  will  be  void: 
Dubuque  V,  Wooton,  28-571 ;  Starr  v,  Burling- 
ton, 45-87. 

741.  Therefore,  where  an  ordinance  pro- 
viding for  improvement  of  streets  required 
that  such  improvement  should  be  ordered  by 
resolution  describing  the  streets  and  the  im- 
provement, and  that  notice  be  given  by  pub- 
lication, held,  that  both  these  requirements 
were  mandatory,  and  the  record  failing  to 
show  the  passage  of  the  resolution  or  its  pub- 
lication, the  city  acquired  no  jurisdiction  of 
the  subject-matter,  and  the  sale  of  adjoining 
property  for  the  making  of  such  improve- 
ments was  void :  Starr  v,  Burlington,  45-87. 

742.  Besolntions  for  the  making  of  Im- 
proTements:  Where  an  ordinance  provided 
the  kind,  character  and  width  of  sidewalks, 
and  the  resolution  directed  the  construction 
of  a  particular  sidewalk  in  accordance  with 
such  ordinance,  held,  that  this  was  a  sufficient 
designation  of  the  material,  etc.,  of  which 
the  sidewalk  was  to  be  constructed :  Charir 
ton  V.  Holliday,  60-391. 

748.  Where  a  committee  was  appointed  by 
the  council  to  report  on  the  propriety  of 
establishing  a  certain  sidewalk,  but  only  one 
of  the  committee  reported  and  the  work  was 
ordered,  held,  that  in  such  matters  the  coun- 
cilmen  might  act  upon  personal  knowledge 
or  otherwise,  and  the  action  was  not  invalid: 
Brewster  v.  Davenport,  51-427. 

744.  Yoid  ordinance:  The  fact  that  a  pro- 
vision in  an  ordinance  is  void  does  not  neces- 
sarily  give  a  tax-payer  the  right  to  an 
injunction  against  the  exercise  of  power 
thereunder :  Dodge  v.  Council  Bluffs,  57-5G0. 

745.  Election  of  officers  by  council:  The 
provisions  of  Code,  §  498,  in  reference  to  the 
method  of  appointing  officers  by  the  council, 
must  be  followed  in  filling  vacancies  in  an 
elective  office:  State  v.  Dickie,  47-629. 

740.  Entering  Into  eontracts:  The  pro- 
vision of  the  same  section  with  reference  to 
the  method  of  entering  into  a  contract  is  not 
a  limitation  on  the  power  of  a  city  to  con- 
tract otherwise.  It  may,  through  its  author- 
ized agents,  contract  in  parol  the  same  as 
individuals:  Iiidianola  v,  Jones,  29-282; 
Duncombe  v.  Fort  Dodge,  88-281. 

747.  Canya88  of  elections:  The  provision 
that  the  council  shall  be  judges  of  the  eleo* 
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tion  returns  and  qualification  of  their  own 
members  does  not  mean  that  they  are  to  can- 
vass the  returns  of  the  election;  but  they 
mtkj  go  behind  the  returns  and  decide  ques- 
tion s  arising  in  respect  thereto.  It  seems 
also  that  they  are  judges  of  the  returns  for 
all  city  officers,  including  mayor :  Ex  parte 
Strahl,  16-369,  876. 

748.  Bight  to  preside  oyer  meetings:  The 
right  to  preside  at  a  meeting  of  the  council 
is  a  franchise  which  may  be  protected  by 
proceedings  in  quo  VKtrranto:  Cochran  v. 
McCleary,  21^75. 

749.  Judicial  control:  A  municipal  cor- 
poration cannot  be  enjoined  from  passing  an 
act  because,  if  passed,  it  would  be  uncon- 
stitutional or  void:  Des Moines  Ctaa  Co.  v. 
Des  Moines,  44-505. 

750.  Judicial  notice:  A  court  cannot  take 
judicial  notice  of  the  ordinances  of  a  city: 
Oarvin  v.  Wells,  8-286 ;  Ooodrich  v.  Brown, 
80-291;  Wolfv,  Keokuk,  48-129. 

751.  Courts  will  take  judicial  notice  of  the 
charter  or  laws  under,  which  a  city  is  incor- 
porated, and  it  is  not,  therefore,  necessary,  in 
an  action  for  negligence  in  regard  to  its 
streets,  to  allege  and  prove  the  power  pos- 
sessed by  the  city  over  its  streets  under  the 
laws  of  the  city :  Stier  v,  Oskaloosa,  41-353. 

752.  As  the  statute  requires  the  oom-t  to 
take  judicial  notice  of  the  fact  of  the  incor- 
poration of  incorporated  towns,  it  will  take 
judicial  notice  of  the  acts  by  which  a  town 
becomes  incorporated  so  far  as  they  are  made 
to  appear  upon  public  records  provided  by  law 
for  such  purpose,  and  as  the  petition  for  the 
incorporation  must  describe  the  territory  of 
the  town  accompanied  by  a  plat  and  be  pre- 
sented to  the  circuit  court  of  the  proper 
county,  the  court  will  take  judicial  notice  in 
what  county  the  incorporated  town  is  sit- 
uated :  State  v.  Reader,  60-527. 

753.  The  mayor  of  a  city  is  required  to 
take  judicial  notice  of  city  ordinances  in  a 
prosecution  for  their  violation  without  their 
being  pleaded :  Conboy  v,  Iowa  City,  2-90 ; 
State  V.  Leiber,  11-407 ;  Laporte  City  v,  Qood- 
feUow,  47-572. 

g.  Election^  powers^  etc.,  of  officers. 

754.  Mayor:  Under  the  Revision,  it  was 
held  that  tiie  mayor  of  cities  of  the  second 
olaas  was  not  the  presiding  officer  of  the  city 


council,  nor  a  member -thereof:  Cochran  v, 
McCleary,  22-75.     (But  by  Code,  s^  618, 
amended,  and  §  531,  the  mayor  is  now,  esff 
officio,  president  of  the  ooundL) 

75o.  The  mayor  being  the  presiding  officer 
of  the  council,  and  having  at  least  a  casting 
vote,  is  equally  liable  with  the  council  men 
under  the  statute  making  officers  of  the  city 
personally  liable  for  failure  under  proper  cir- 
cumstances to  levy  a  tax  for  the  payment  of 
a  judgment  against  the  city:  Porter  v. 
Thomsmi,  22-391. " 

750.  Judicial  functions  of  mayor:  In 
judicial  proceedings,  the  jurisdiction  given 
the  mayor  by  Code,  §  506,  is  not  exclusive, 
but  concurrcDt  with  that  of  justices  of  the 
peace :  Jaquith  v,  Boyce,  42-406. 

757.  The  rules  governing  changes  of  venue 
before  justices  are  applicable  in  proceedings 
before  a  mayor:  Finch  v.  Marvin,  46-884. 

758.  But  a  refusal  to  grant  a  change  of 
venue,  when  properly  applied  for,  does  not 
deprive  the  mayor  of  his  jurisdiction.  Al- 
though the  ruling  is  erroneous,  a  judgment 
subsequently  rendered  will  not  be  void :  Ot- 
tumwa  V.  Schavb,  52-515. 

759.  Rules  regulating  appeals  from  justices 
of  the  peace  in  criminal  prosecutions  are  ap- 
plicable to  proceedings  before  the  mayor: 
State  V.  Hoag,  46-337. 

760.  Although  the  mayor  is  clothed  with 
the  jurisdiction  of  justices  of  the  peace,  there 
is  no  provision  for  allowing  him  the  same  or 
any  other  fees  in  criminal  cases  when  exer- 
cising such  jurisdiction.  By  an  omission,  no 
compensation  in  such  cases  is  provided  and 
none  can  be  recovered  from  the  coimty :  Up' 
ton  V.  Clinton  County,  52-311. 

761.  Police  Judge:  While  exercising  the 
powers  and  jurisdiction  of  justices  of  the 
peace,  juries  may  be  necessary  (Code,  §  4672), 
and  under  the  preceding  section  the  council 
may  provide  for  impaneling  them;  but  in 
the  trial  of  oif enses  against  an  ordinance  of 
the  city  the  defendant  has  no  right  to  a  trial 
by  jury,  nor  a  change  of  venue:  Zelle  v. 
McHenry,  51-572. 

762.  The  provisions  of  the  dkxie  of  '78  re- 
lating to  police  courts,  so  far  as  they  differ 
from  the  corresponding  provisions  of  this  Re- 
vision, are  not  applicable  to  cities  under 
special  charter:  Weir  v,  AUen^  47-482. 

763.  The  statute  (17  G.  A.,  ch.  56;  Mo- 
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Glain's  Ann.  Stat.,   145)  allowing  judges  of 
polioe  courts  a  fixed  salary  in  lieu  of  fees, 
\di  to  aathoriase  tlie  aUowance  to  a  police 
indge  of  a  salary  in  lieu  not  only  of  fees 
from  the  city,  but  frozu  any  source  whatever, 
so  that  the  city  mighfrecover  from  the  judge 
fees  received  by  bim  from  the  state  in  prose- 
cations  under  state  laws :  Des  Moines  v,  Hil- 

iS4.  It  seems  tbat  it  would  not  be  proper  for 
the  council  to  provide  that  the  police  judge 
thoold  only  bave  fees  in  cases  where  judg- 
ment should  be  rendered  in  favor  of  the  city : 
Crane  r.  Des  Moines,  47-105. 

7^.  City  marshal :  Under  the  provisions  of 
the  statute  last  referred  to,  relating  also  to  fees 
of  city  marshals,  held,  that  a  marshal  having 
received  a  salary  under  an  ordinance  i>assed  in 
pnzsnance  of  the  act,  was  estopped  from  also 
ol^tmin^^  fees :  Bryan  v,  Des  Moines,  51-590. 

76ft.  And  that  it  was  immaterial  that  the 
officer  had  collected  such  fees  and  paid  them 
into  the  city  treasury  under  protest :  Christ 
c  Des  Moines,  58-144. 

767.  The  county  is  not  liable  to  a  city  mar- 
shal for  fees  for  services  in  criminal  cases. 
He  is  a  city  officer  and  is  presumed  to  be  pay- 
aide  by  the  city :  IbicL 

768.  In  cases  where  for  the  same  services 
the  fees  allowed  to  sheriffs  are  greater  than 
those  allowed  to  constables,  the  marshal  can 
only  recover  fees  allowed  constables :  Bryan 
«L  Des  Moines,  51-590. 

769.  The  marshal  not  being  charged  with 
any  duty  in  respect  to  streets  and  sidewalks, 
notice  to  him  of  defective  condition  of  a 
sidewalk  will  not  be  notice  to  the  city :  CooA; 
«L  Anamosa,  6&-427. 

770.  A  city  marshal  who  has  properly 
fieixed  stock  running  at  large  within  the  city 
limits  may  keep  it  in  such  manner  as  he  sees 
fit,  and  will  not  lose  jurisdiction  thereof  by 
ptadog  it  in  a  pound  beyond  the  city  limits : 
Pieree  r.  Evans.  36-495, 

771.  City  solicitor:  Where  neither  the 
duties  nor  the  compensation  of  city  solicitor 
are  fixed  by  the  council,  he  should,  unless 
otherwise  instructed,  perform  such  duties 
▼ithin  the  usual  scope  of  the  authority  of 
such  officer,  as  the  interests  of  the  city  may 

«  icqnire;  and  he  may  recover  reasonable  com- 
pensation therefor :  Kinnie  v.  Waverly,  42- 
4S7;  Kinnie  v.  Waverly,  42-486. 


772.  Compensation  of  officers:  Under  the 
statute  (Code,  §  491)  providing  that  the  emol- 
uments of  an  officer  of  a  city  or  town  shall 
not  be  increased  or  diminished  during  the 
term  for  which  he  shall  have  been  elected  or 
appointed,  field,  that  the  term  of  officers,  as 
those  contemplated,  commences  with  the 
election  and  not  with  the  qualification  of  the 
officer:  Cox  v.  Burlington,  43-612. 

773.  Als(^  held,  that  an  ordinance  could 
not  be  passed  even  under  statutory  authority 
allowing  cities  to  change  the  method  of  com- 
pensation of  certain  office^  from  fees  to  fixed 
salaries,  which  would  change  the  compensa- 
tion of  such  officers  during  the  term  of  office 
for  which  they  were  elected :  Bryan  v.  Des 
Moines,  51-590. 


h.  Cities  under  special  charter. 

774.  Statutes  applicable  to:  Additional 
powers  may  be  granted  by  general  statute  to 
cities  under  special  charter :  Lytle  v.  May,  49- 
224. 

775.  The  legislature  may  by  express  pro- 
vision make  a  statute  applicable  to  cities 
under  special  charter:  Grant  v,  Davenport, 
86-896;  Burlington  v.  Leebrick,  43-252. 

770.  Where,  by  special  act,  powers  con- 
ferred by  existing  law  upon  cities  organized 
under  the  general  incorporation  acts,  were 
conferred  upon  cities  existing  under  special 
charter,  held,  that  a  subsequent  repeal  of  the 
general  law  in  this  respect,  as  to  cities  or- 
ganized under  the  incorporation  act,  would 
not  repeal  it  as  to  cities  under  special  charters : 
Weir  V,  Allen,  47-482. 

777.  When  a  special  charter  refers  to  the 
general  law  for  the  subject  of  taxation,  it 
seems  that  a  change  in  the  general  law  as  to 
what  property  is  subject  to  taxation  will 
effect  a  corresponding  change  in  subjectT  of 
taxation  for  city  purposes.  Therefore,  held, 
that  a  change  in  the  general  law  as  to  time 
of  taxing  personal  property  worked  a  cor- 
responding change  with  reference  to  taxa- 
tion for  city  purposes  imder  a  city  charter 
previously  in  existence :  Tackaberry  v.  Keo- 
kuk,  32-155. 

778.  Statutes  passed  prior  to  the  Code  of 
1873,  and  made  specially  applicable  to  cities 
under   special    charter,   were  not,  by  that 
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Code,  repealed  as  to  such  cities :  Burlington 
V,  Leebrick,  48-252;  Keokuk  v,  Dressdl,  47- 
«97,  599. 

III.  Counties. 

a.  Organization  and  limits;  rerUoval 
of  county  seat, 

779.  Limits:  Jurisdiction  being  given  to 
the  state  over  crimes  committed  upon  the 
Mississippi  river  between  the  north  and  south 
boundaries  of  the  state,  heldj  that  the  juris- 
diction of  the  district  court  of  any  county 
extended  over  acts  committed  upon  the  river 
between  the  north  and  south  boundaries  of 
such  county :  State  v.  Mullen,  35-199. 

780.  Change  of  county  geat:  The  legisla- 
ture cannot,  by  any  act  declaring  a  county 
seat  permanent,  deprive  the  voters  of  the 
right  to  change  such  county  seat  as  provided 
by  statute.  If  land  has  been  conveyed  to  a 
<x>unty  for  public  use  under  the  condition 
that  the  location  shall  be  permanent,  it 
ahould  be  reconveyed  to  the  grantor  in  case 
of  a  removal :  Twiford  v.  Alamakee  County, 
4  G.  Gr.,  60. 

781.  The  board  may  refuse  to  entertain  a 
petition  for  a  removal  of  the  county  seat, 
presented  at  an  adjourned  session:  Ellis  v. 
Board  of  Stipervisors.  40-801. 

782.  The  result  of  the  election  for  removal 
of  the  county  seat  may  be  declared,  and  the 
record  thereof  made  at  a  special  meeting: 
Colev,  Board  of  Supervisors,  11-552. 

788.  Proceedings  for  the  relocation  of  a 
county  seat  are  special  in  their  character. 
The  board  of  supervisors  is  clothed  with  no 
other  powers  with  reference  thereto  than 
those  conferred  by  statute :  Loomis  v,  Bailey, 
45-400. 

784.  Therefore,  held,  that  the  board  can 
only  consider  petitions  or  remonstrances,  and 
that  as  the  statute  does  not  provide  for  such 
a  paper  as  a  re-petition,  signed  by  parties 
who  have  previously  signed  the  remon- 
strance, no  such  paper  can  be  considered; 
Ibid. 

785.  The  board  have  no  power  to  inquire 
into  the  circumstances  under  .which  signers 
have  fixed  their  names  to  a  petition  or  re- 
monstrance, or  whether,  after  having  done 
so,  their  views  or  wishes  have  changed: 
Ibid, 


780.  Names  appearing  both  on  remon- 
strance and  re-petition  are  to  be  counted  on. 
the  remonstrance :  Ibid. 

787.  As  the  statute  provides  that  those 
signing  both  petition  and  remonstrance  shall 
be  counted  as  remonstrants,  held,  that  those 
signing  petition,  remonstrance  and  repeti- 
tion, must  still  be  counted  as  remonstrants : 
Jamison  v.  Board  of  Supervisors,  47-388. 

788.  The  election  should  not  be  ordered, 
unless  the  number  of  signers  to  the  petition 
not  only  exceeds  the  majority  of  the  legal 
voters  of  the  county,  but  also  exceeds  the 
number  of  signers  to  the  remonstrance: 
Loomis  V.  Bailey,  45-400;  Duffees  v.  Sher- 
man, 48-287. 

789.  Where  jurats  to  affidavits  accompa- 
nying the  petition  were  imperfect  in  that 
they  did  not  show  the  official  title  of  the 
officer  before  whom  they  were  taken,  or 
were  entirely  without  signature,  held,  that 
the  board  might  allow  them  to  be  amended: 
Stone  V.  Miller,  60-243. 

790.  It  is  sufficient  to  show,  as  to  the  citi- 
zenship of  the  signers  of  the  petition,  that 
they  were  legal  voters  at  the  time  of  signing : 
Ibid. 

791.  The  notice  required  by  statute  is  suffi- 
cient if  the  first  of  the  three  insertions 
provided  for  is  sixty  days  before  the  pre- 
sentation of  the  petition :  Beniiett  v.  Hether- 
ington,  41-142. 

793.  The  provision  as  to  posting  notice, 
etc.,  is  directory,  and  a  failure  to  comply 
therewith  will  not  render  the  election  invalid : 
Dishon  v.  Smith,  10-212. 

798.  The  decision  of  the  board  upon  the 
sufficiency  of  the  petition  and  notice  is  judi- 
cial and  conclusive  until  set  aside  in  some 
method  provided  for  direct  review :  Baker  v. 
Board  of  Supervisors,  40-226;  Bennett  r. 
Hetherington,  41-142. 

794.  Although  the  board,  in  passing  upon 
the  sufficiency  of  a  petition  or  remonstrance, 
acts  in  a  judicial  ca))acity,  it  cannot  consider 
evidence  other  than  that  required  by  law  to 
accompany  the  petition  and  remonstrance  in 
determining  w^hether  the  siffners  are  legal 
voters  and  their  signatures  genuine :  Herrick 
V.  Carpenter,  54-340. 

795.  The  limitation  of  the  time  within 
which  an  action  by  certiorari^  to  correct  an 
error  of  the  board  in  holding  a  petition  sof* 
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ficient,  may  be  brought,  commences  to  run 
{rom  the  time  the  board  brders  an  election, 
and  not  froin  the  time  they  decide  that  the 
petition  is  sufRcient:  Jamison  v.  Board  of 
Siiperrisors,  47-388,  891. 

itl6w  Action  of  the  hoard  in  canvassing 
the  vote  is  ministerial,  hut  its  action  in  or- 
dering a  removal  in  accordance  with  the 
count  is  judicial,  and  may  be  reviewed  on 
ffiiiorari:  Herriek  t?.  Carpenter y  54-849. 

797.  Where  the  board  has  decided  the 
petition  for  submisaion  to  be  legal,  and  such 
action  has  been  reversed  upon  certiorari, 
the  board  inrill  be  guilty  of  an  error  which 
may  be  corrected,  if  they  canvass  the  votes 
at  an  election  "Upon  such  question  and  make 
an  order  for  removal  thereon :  Ibid. 

798.  If  the  ballot  expresses  the  intention 
of  the  vocer  beyond  a  reasonable  doubt,  it 
alioald  be  counted,  without  regard  to  tech- 
nical inaccuracies,  or  the  form  adopted.  The 
language  of  the  ballot  is  to  be  construed  in 
the  light  of  all  facts  connected  with  the  elec- 
aofu:  Hatees  v.  MiUer,  56-395. 

799.  The  fact  that,  in  declaring  the  result  of 
the  vote,  the  hoard  also  fixes  the  time  within 
which  the  records  shall  be  removed,  is  no 
ground  for  restraining  the  removal  in  ac- 
ocrdance  with  the  vote,  even  though  there 
be  no  authority  to  fix  such  time:  Cole  v. 
Board  of  Supervisors,  11-552. 

800.  The  fact  that  there  is  a  controversy 
pending,  as  to  which  of  two  places  is  duly 
selected  as  the  county  seat,  is  a  proper  ground 
for  enjoining  a  county  official  from  ordering 
the  erection  of  a  county  building  at  one  of 
soch  places :  Rice  v.  Smith,  9-570. 

801.  Where  fraud  or  illegality  in  the 
election  are  alleged,  an  injunction  may  be 
granted  to  prevent  the  removal  of  the 
records ;  and  in  such  proceeding  the  validity 
of  the  election  may  be  tried:  Ibid,;  Sweatt 
V.  FavQle,  23-821. 

802.  The  fact  that  by  statute  there  may  be 
a  new  election  at  the  expiration  of  three 
years  does  not  deprive  parties  of  the  right  to 
call  in  question,  by  injunction  or  otherwise, 
the  validity  of  an  election  which  has  been 
held:  Sujeatt  v,  FavUle,  23-321. 

b.   Powers. 

808.  Nature  of:  A  county  is  strictly  a  po- 
litical corporation,  a  grant  'of  power  to  a 


designated  portion  of  the  people  to  aid  and 
aiTange  the  machinery  of  government  for 
the  whole  state.  It  is  not  designed  for  pe- 
cuniary profit,  nor  has  it  any  powers  but  such 
as  pertain  to  its  strict  municipal  and  public 
character :  Jefferson  County  v.  Ford,  4  G.  Qr., 
367. 

804.  A  county  is  a  politic  corporation  in- 
vested with  certain  limited  and  specified 
powers,  which  are  divided  among  and 
are  to  be  exercised  by  a  class  of  agents  or 
county  officers  appointed  for  that  purpose. 
Their  duties  are  not  only  defined,  but  the 
mode  of  performing  them  is  often  prescribed 
by  law,  and  this  being  done,  the  power  must 
be  exercised  precisely  as  it  is  given:  HuU  v, 
Marshall  County,  12-142. 

805.  Although  clothed  with  coporate  pow- 
ers, counties  stand  low  down  in  the  scale  of 
corporate  existence  aiid  are  reckoned  as  quasi 
corporations,  as  distinct  from  municipal  cor- 
porations, and  they  are  held  to  a  much  less 
extended  liability  than  the  latter:  Soperv, 
Henry  County,  26-264. 

806.  Power  to  contract:  A  county  hav- 
ing power  to  hold  property,  and  the  board  of 
supervisors  being  authorized  to  control  it, 
the  power  to  make  all  contracts  necessary 
to  the  protection  and  perfection  of  the  title  to 
such  property  rests  in  the  board:  Allen  v. 
Cerro  Gordo  County,  34-54 ;  Page  County  v. 
American  Emigrant  Co,,  41-115. 

807.  Therefore,  held,  that  a  contract  by 
the  county  to  give  to  an  agent  a  portion  of 
its  interest  in  the  swamp  lands,  in  compensa- 
tion for  procuring  the  allowance  of  the  same 
by  the  government,  was  valid :  Ibid. 

808.  Power  to  buy  iii  property:  The 
board  of  supervisors  cannot  take  eCdvantage 
of  the  exemptions  from  tax  sales  accorded 
to  school  fund  mortgages,  and  buy  in  land ' 
sold  for  taxes  upon  which  such  a  mortgage 
exists,  for  the  express  purpose  of  defeating 
a  prior  mortgage.  The  purchase  of  such  tax 
title  not  being  necessary  for  the  protection 
of  the  fund,  they  have  no  power  to  make  it : 
MiUer  r.  Oregg,  26-75. 

809.  Conveyanee  of  swamp  lauds:  The 
provision  of  Code,  g§  1910-1^119,  with  refer- 
ence to  conveyances  by  the  county,  do  not 
apply  to  conveyance  of  swamp  lands  belong- 
ing to  the  county :  Tarna  County  v.  Melendy, 
55-395. 
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810.  Tragt  property:  Where  public  lands 
were  granted  to  counties  the  proceeds  thereof 
to  be  used  in  erecting  county  buildings^  hdd^ 
that  such  proceeds  were  held  in  trust  by 
the  counties  and  in  an  action  by  the  county 
to  recover  a  portion  of  such  fund,  a  general 
indebtedness  due  defendant  from  the  county 
could  not  be^  set  oft:  Davis  v.  Muscatine 
County,  Mor.,  161. 

811.  Assignmentof  notes  to:  Under  some 
circumstances  a  county  may  take  an  assign- 
ment of  notes,  and  in  an  action  by  the  county 
against  the  maker  of  a  note  it  will  be  pre- 
sumed that  the  circumstances  were  such  as 
to  authorize  the  assignment  to  the  county 
until  the  contrary  is  shown :  Marshall  County 
V,  Hanna,  67-872. 

812.  Compromising  claims:  A  county  has 
power  to  make  a  valid  compromise  of  a  dis- 
puted claim:  Grimes  v.  Hamilton  County, 
37-290 ;  MUls  County  v.  Burlington  <St  M,  R. 
B.  Co.,  47-66;  CoUins  v,  Welch,  58-72. 

813.  Offering  reward:  The  board  may 
offer  a  reward  for  the  recovery  of  funds 
stolen  from  the  county,  but  not  for  the  ar- 
rest of  the  criminal:  Hawk  v,  Marion 
County,  48-472. 

814.  Employment  of  agents:  The  board 
has  authority  to  employ  a  special  agent  or  at- 
torney to  assist  in  the  collection  of  taxes  not 
collectible  by  the  coimty  treasurer :  WUhelm 
V.  Cedar  County,  50-254. 

815.  As  incident  to  the  care  and  manage- 
ment of  the  county  property,  the  board  may, 
in  a  proper  case,  employ  an  agent  to  aid  them ; 
and  therefore,  Jield,  an  agent  employed  by 
the  county  to  find  a  pm'chaser  for  indemnity 
swamp  lands,  might  maintain  action  for  the 
value  of  his  services:  CaJl  v,  Hamilton 
County,  62-448. 

810.  Employment  of  eonnsel :  The  board 
may,  whenever  they  deem  it  expedient,  em- 
ploy counsel  to  prosecute  or  defend  actions 
against  the  county,  or  to  perform  other  ser- 
vices, and  no  form  of  vote  by  the  board  or 
entry  of  the  fact  of  such  employment  of 
record  is  necessary  to  the  validity  of  the  con- 
tract. It  may  be  proved  by  parol :  Tatlock  v. 
Louisa  County,  46-188;  Jordan  v.  Osceola 
County,  59-388. 

As  to  power  of  county  to  employ  counsel  to 
assist  or  act  for  the  district  attorney,  see 
Attorneys,  §§  114-117. 


As  to  liability  of  counly  for  attorneys'  fees 
for  attorney  appofhted  to  assist  in  criminal 
prosecutions  or  to  defend  a  pauper  prisoner, 
see  Attorneys,  g§  108-113. 

Necessaries  for  prisoners  and  expenses  of 
Imprisonment:  liability  of  county  for,  see 
Criminal  Law,  g§  1712-1716. 

817.  Liability  for  contracts  made  by 
oiBcers  or  agrenis:  A  member  of  the  board  of 
supervisors  has  no  power  to  bind  the  county 
by  acts,  contracts,  or  declarations  in  the  ab- 
sence of  authority  of  the  board  authorizing^ 
him  to  do  so.  He  stands  on  the  same  footing: 
as  any  other  agent :  Bice  v,  Plymouth  County, 
48-136. 

818.  The  chairman  of  the  bbard  of  super- 
visors has  no  more  authority  to  make  con- 
tracts binding  on  the  county  than  has  any 
other  member;  but  the  chairman  or  any 
other  member  may  be  empowered  by  con- 
sent, without  any  formal  action,  to  make 
contracts  for  proper  purposes  as  agent  for  the 
board :  Tatlock  v.  Louisa  County,  46-188. 

819.  The  board  having  the  power  to  do  an 
act  may  properly  direct  the  performance  of 
it  by  a  committee:  Hopkins  v.  Clayton 
County,  32-15. 

820.  The  acts  of  the  county  judge,  in  al- 
lowing certain  claims  against  the  county  and 
issuing  warrants  thereon,  held  to  be  minis- 
terial and  not  judicial:  Campbell  v,  Polk 
County,  8-467. 

821.  Acceptance  by  the  board  of  supervis- 
ors of  the  report  of  a  committee  appointed  to 
settle  with  an  agent  will  bind  the  board  to 
the  terms  of  the  settlement,  in  the  absence  of 
fraud  or  mistake :  Ringgold  County  v.  AUen, 
42-697. 

822.  Claims ;  expenses  of  room  for  hold- 
ing court:  It  being  provided  by  statute  that 
the  district  court  of  Lee  Ck>unty  might  be 
held  in  the  city  of  Keokuk,  provided  the  au- 
thorities of  the  city  should  furnish,  free  of 
charge,  the  necessary  rooms  for  the  use  of 
the  county  in  holding  court,  held,  that  the 
county  was  not  liable  for  the  rent  of  rooms 
used  for  that  purpose,  under  an  arrangement 
made  by  the  sheriff :  Lee  County  v,  Deming, 
3  G.  Gr.,  101. 

823.  Expenses  of  elections:  The  expense 
of  providing  a  polling  place  at  the  general 
election  is  not  charged  to  the  county :  Turner 
V.  Woodtmry  County,  57-440. 
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824,  The  expenses  of  township  elections  to 
fote  aid  to  railroads  are  not  chargeable  to  the 
ooQnty:  McBride  v.  EEctrdin  County,  58-219. 
%2d.  Allowance  of  claims:  The  board  can- 
not. Tinder  the  statutory    authority  to  allow 
jo^  daims  against  the  county,  allow  a  claim 
wbidi  the  law    nowbere  either  requires  or 
lathorizes    to    be    paid:    Foster  v.  Clinton 
Cowiff .  51-541- 

^(L  The  board  baa  a  discretion  as  to  the 
sBowanoe  of   claims,  unless  otherwise  pro- 
Tided:  Bean  r.  Board  of  Supervisors,  51-63. 
S27.  It  is  not   necessary  that  everything 
done  by  the  board  of  supervisors  must  be  en- 
tered of  record  in  order  to  be  binding  but 
there  should   at  least  be  an  assent  to  such 
action  given  by  a  majority  of  the  members 
of  the  board,  'wbile  in  session,  before  it  will 
be  binding   ux>on    the  county:  Bice  v,  Ply- 
mouth County y  4S-136. 

82S.  Where  no  vote  was  taken  or  record 
made  as  to  the  allowance  of  a  claim  by  the 
board,  but  it  was  seen  and  inspected  at  a  meet- 
ing of  the  board  by  all  the  members  and 
marked  allowed  by  one  of  them,  with  the 
knowledge  and  consent  of  all,  this  being  the 
rale  in  the  ordinary  course  of  business,  held, 
that  it  safficiently  appeared  that  the  claim 
vas  allowed :  Griggs  v.  Kimball,  42-512. 

829.  An  allowance  of  a  claim  by  the  board 
and  the  issuance  of  a  warrant  therefor  does 
not  constitute  an  adjudication  such  as  to  pre- 
clude inquiry  as  to  its  correctness,  and  a 
warrent  thus  issued  may  be  impeached  for 
illei^ty :  Hospers  v.  Wyatt,  63-264. 

8M.  A  statement  of  claims  allowed  is  not 
a  port  of  the  proceedings  which  are  authoi^ 
izeil  to  be  jniblished  under  Code,  g  S04: 
MeBride  v.  Hardin  County,  58-219. 

That    unliquidated    claims     against    the  j 
county  must  be  presented  for  allowance  be- 
fore action  is  brought  thereon,  see  supra, 
IS  190-303. 

831.  Appeal  from  disallowance  of  claim: 
An  appeal  may  be  taken  from  an  order  of 
the  board  of  supervisors  denying  a  claim  for 
■alary  by  a  county  officer :  Oarher  v.  Clay- 
Urn  County,  19-29. 

But  a  person  having  a  claim  against  the 
county,  which  he  has  properly  presented  and 
which  has  not  been  allowed,  may  maintain 
an  action  without  appealing  from  the  disal- 
Ivwance  of  his  claim:  Seentpra,  §  193. 


882.  Defending  claims  against  a  coanty: 

If  the  board  of  supervisors  neglect  or  refuse 
to  defend  a  suit  against  the  county,  a  citizen 
tax-payer  may  intervene  and  do  so:  Oreeley 
V.  Lyon  County,  40-72. 
And  see  Pleadings,  §§  809-811. 

883.  Settlement  with  a  county:  Under 
Code  of  '51,  h£ld,  that  settlement  with  the 
county  judge  in  a  matter  properly  going  to 
him  for  settlement  was  binding  upon  the 
county,  whether  he  had  requu*ed  from  the 
person  making  settlement  the  report  contem- 
plated by  law  or  not :  PowesheUc  County  v, 
Stanley,  9-511, 

834.  Ratification:  While  ratification  of  an 
unauthorized  contract  may  be  inferred  from 
acquiescence  therein  with  knowledge  of  all 
the  material  facts,  yet,  held,  that  where  such 
ratification  was  claimed  on  account  of  pay- 
ments being  reported  as  made  thereunder  by 
the  treasurer,  it  must  appear  not  only  that 
he  reported  the  contract  in  full,  but  also  that 
the  board  examined  his  report  in  this  respect : 
WUhdm  V.  Cedar  County,  50-254. 

885.  Where  the  board,  when  not  in  ses- 
sion, offered  a  reward  for  the  recovery  of 
money  stolen  from  the  county,  held,  that  a 
ratification  thereof  made  afterward  while  in 
session,  even  after  the  acts  had  been  done  on 
which  the  reward  was  claimed,  would  render 
the  county  liable :  Hawk  v,  Marion  County, 
48-472. 

886.  Certain  action  of  the  board  in  ap- 
pointing a  committee  to  examine  a  bridge 
built  under  contract,  etc.,  held,  not  to  amount 
to  an  acceptance  of  the  work  or  ratification 
of  the  change.  A  conditional  acceptance, 
even  when  not  authorized,  will  not  neces- 
sarily amount  to  a  full  acceptance :  Mallory 
V,  Montgomery  County,  48-681. 

887.  Implied  contract:  The  county  can- 
not be  made  liable  upon  implied  agreement 
beyond  the  limit  of  the  contract  entered  into 
by  the  board  for  the  erection  of  a  pubtlo 
building:  Reichard  v,  Warren  County,  31- 
381. 

838.  Estoppel,:  Where  the  county  denies 
that  its  right  and  title  to  land  has  passed  im- 
der  a  claimed  conveyance  thereof,  it  is  estop- 
ped from  collecting  taxes  on  such  land  for 
the  period  during  which  it  claims  that  it  had 
not  parted  with  the  title:  Iowa  R,  Land 
Co.  V.  Story  County,  36-48. 
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88  D.  Where  a  county  accepts  payment  of 
taxes  from  a  person  claiming  to  own  lands, 
and  with  full  knowledge  of  such  claim,  it  is 
estopped  from  afterwards  asserting  title  in 
itself  to  such  lands ;  Adams  County  v.  Bur- 
lington <fc  M,  JR.  R.  Co.,  89-507;  Audiibon 
County  V.  American  Emigrant  Co.,  40-460, 
(On  a  subsequent  appeal  in  the  leading  case 
the  doctrine  there  stated  was  doubted  by 
some  members  of  the  court :  Adams  County 
1;.  Burlington  cfc  M,  R.  R,  Co.,  55-94.) 

840.  After  assessing  and  receiving  taxes 
upon  property,  as  belonging  to  a  private 
owner,  a  city  is  estopped  from  asserting  title 
thereto  as  against  him :  Simplot  v.  Dubuque, 
49-630;  S.  C,  56-639.  ^But  this  will  not  di- 
vest rights  which  the  public  may  have  in 
such  property :  Simplot  v.  Chicago,  M,  &  St. 
P.  R.  Co,,  5  McCrary.  158.) 

841.  The  county  is  estopped  from  assert- 
ing title  to  lands  which  it  has  assessed  and 
sold  for  taxes  as  the  property  of  another: 
Austin  V,  Bremer  County,  44-155. 

842.  Where  a  county  has  taxed  property 
in  the  name  of  a  person  as  owner,  it  cannot 
af terwaids,  when  he  brings  action  to  restrain 
the  collection  of  the  tax,  deny  that  he  is  the 
owner  of  the  land:  Brandirff  v,  Harrison 
County,  50-164. 

848.  A  mere  unauthorized  assessment  of 
lands  by  the  county  will  not  estop  it  from  af- 
terwards asserting  title,  the  adverse  claimant 
not  having  parted  with  hU  money,  or 
changed  his  position  in  reliance  upon  such 
act :  Page  County  v,  Burlington  <&  M,  R,  R. 
Co.,  40-520. 

844.  Unauthorized  acts  of  county  officers 
in  levying  taxes  on  lands  which  are  at  the 
time  claimed  by  the  county  will  not  consti- 
stute  an  estoppel  as  against  the  county; 
Buena  Vista  County  v,  Iowa  Falls  <S:S,  C.  R. 
Co.,  46-226. 

845.  The  fact  that  land  has  been  taxed  to 
a  purchaser,  who  has  obtained  title  thereto 
from  the  county  by  fraud,  will  not  estop  the 
county  from  asserting  its  title:  Bixby  v. 
Adams  County,  49-507. 

846.  In  a  particular  case,  held,  that  it  was 
not  sufficiently  shown,  that  taxation  of  cer- 
tain lands  by  a  county  y^  made  by  such  in- 
advertence or  mistake  that  it  should  not  be 
estopped  from  assserting  title  thereto :  Adams 
County  V.  Burlington  <St  M.  R,  R,  Co.,  55-94. 


847.  A  county  will  not  be  estopped  or 
bound  by  the  acts  of  its  officers  which  are  in 
violation  of  law,  and  void :  Howard  Countjf 
V.  BvMis,  49-519 ;  OUl  V.  Appanoose  County, 
63-20. 

848.  An  action  by  a  county  to  set  aside  a 
conveyance  will  not  render  taxes  levied  on 
the  property  after  such  conveyance  voidt 
American  Emigrant  Co.  v.  louxi  R.  LandC 
Co.,  52-823. 

849.  Representations  of  authorized  agents 
of  a  county  made  in  connection  with  a  salo 
of  its  lands  that  there  are  no  taxes  assessed, 
against  them,  will  estop  the  county  from  col- 
lecting taxes  for  preceding  years:  Calhoun. 
County  V.  American  Emigrant  Co.,  98  U.  S.^ 
124. 

850.  Construction  of  public  buildings 
and  ImproYements :  The  board  may  order 
the  purchase  of  real  estate,  not  exceeding^ 
two  thousand  dollars  in  value,  and  the  erec- 
tion thereon  of  a  public  building  not  costing^ 
to  exceed  five  thousand  dollars,  without  sub- 
mitting the  question  to  a  vote :  Merdiant  v» 
Tama  County,  82-200. 

851.  Under  the  Code  of  '51,  held,  that  a 
county  judge  (possessing  substantially  the 
authority  of  the  present  board  of  supervis- 
ors) had  power  to  contract  for  the  erection  of 
a  county  court  house  or  other  public  build- 
ing for  the  use  of  the  county,  but  could  not 
be  compelled  by  mandamus  to  submit  to  the 
voters  of  the  county  the  question  whether 
such  a  contract  should  be  entered  into :  State 
ex  rel.  v,  Napier,  7-425. 

852.  The  board  has  power  to  construct,  and 
levy  taxes  for,  a  free  bridge  over  a  stream, 
although  within  the  limits  of  an  incorporated 
city,  when  it  will  accommodate  the  county 
and  traveling  pub^c  at  large :  Bdl  v.  Foutch^ 
21-119;  Barrett  v.  Brooks,  21-144. 

858.  The  board  may  also  aid  in  the  con- 
struction of  free  bridges,  erected  with  the 
sanction  of  the  proper  authorities,  for  public 
use  upon  public  lines  of  travel  within  as 
well  as  without  incorporated  towns  or  oities  ; 
Ibid. 

854.  The  proceeds  of  swamp  lands  may  h& 
appropriated  to  the  building  of  public  bridges 
when  duly  authorized  by  the  vote  of  the 
people :  Barrett  v.  Brooks,  21-144. 

855.  The  submission  of  such  a  question  to- 
vote  need  not  include  the  submission  of  the 
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oQBtnct  under  'wliicli   the  bridge  is  to  be 
built:  Ibid, 

Und»  the  statute  (19  G.  A.,  ch.  68) 
the  voting  of  taxes  by  a  town- 
ihip  to  aid  in  the  oonstruction  of  county 
bridges,  the  electara  of  the  township  can  only 
Tole  such  taxes  ^vehen  the  cost  is  at  least  ten 
thousand  dollars,  ^vebich  estimate  or  cost 
mam.  be  fixed  by  the  board  of  superrisors : 
BUz  V.  JhnnehiU^  61>-476. 

S*7.  That  proceeds  of  swamp  lands  are  ap- 
propriated by  a  vote  of  the  electors  to  the 
eoostructioii  of  a  bridge  does  not  restrict  the 
board  from  appropriating  a  further  sum  from 
the  bridge  fund :  Bell  v.  Foutch,  21-119. 

SoSb  The  county  has  authority  to  aid  in 
the  construction   of   a    road,  and  warrants 
iBBoed  for  that  purpose  are  valid:  Long  v, 
Boome  County,  82-181. 
Farther  as  to  bridges,  see  supra,  ^  31-^. 
8o9.  CoBstr action  of  ditches:  Where  the 
board  of  supervisors,  in  pursuance  of  a  proper 
apphcatioii,  have  had  a  ditch  constructed,  and 
have  paid  the  contractor  the  amount  of  his 
daim  therefor,  a  penon  whose  land  is  taxed 
tor  its  construction  cannot  restrain  the  col- 
lection of  such  taxes.    His  objection  ought  to 
be  made  sooner :  Noyes  v.  Harrison  County ^ 
5??-312. 
Further  as  to  ditches,  see  Watebs,  Vll. 
860.  CoBStraetioii  of  leTees:  In  a  pro- 
ceeding before  the  board  of  supervisors  to 
aotfaorize  the  construction  of  a  levee,  and 
the  aasessnient  of  taxes  therefor  upon  adja- 
cent lands,  it  is  essential   that  a  petition 
«gned  by  residents  interested  in  the  improve- 
ment shall  be  presented.     Unless  this  re- 
quirement is  complied  with,  the  supervis- 
ors can  obtain  no  jurisdiction;  Michman  v. 
Board  of  Supervisors,  70-627. 

Ml.  Aid  to  railroads:  Under  the  consti- 
tution of  1846,  field,  that  counties  might,  by 
a  public  vote,  be  authorized  to  issue  bonds  in 
aid  of  a  raUway  to  be  constructed  through 
the  county :  Dubuque  County  v.  Dtibuque  <Sk 
P.  R.  Co.,  4  G.  Gr.,  1. 

862.  Also,  held,  under  the  provisions  of 
Code  of  '57,  that  counties  had  authority  by 
popular  vote  to  issue  bonds  in  subscription 
for  the  stock  of  a  railway:  Clapp  v.  Cedar 
Cowitpt    5-15;    Ring  v.  Johnson   County, 


96S.  Held^  also,  that  the  county  might  vote 


taxes  in  aid  of  railroads:   Games  v,  Robb^ 
8-193. 

864.  Under  the  cases  holding  that  the 
county  had  authority  to  subscribe  for  stock 
in  aid  of  railway  corporations,  held,  that  ir- 
regularities in  submitting  the  proposition  to 
subscribe  to  such  stock  to  the  electors  of  the 
county  might  be  cured  by  a  legalizing  act  of 
the  legislature:  McMUlen  v,  Boyles,  ^804; 
o.  C»,  6—891. 

865.  It  was  held  also,  that  the  power  to 
subscribe  for  stock  of  a  railroad  and  issue 
bonds  in  payment  therefor  might  be  conferred 
upon  the  county  by  the  legislature,  and  if 
conferred,  the  bonds  issued  in  pursuance  of 
such  authority,  or  duly  legalized  if  issued 
originally  without  authority,  would  be  valid. 
(Per  Stockton,  J.):  Stokes  u  Scott  County, 
10-166. 

866.  Where  such  bonds  were  issued,  held, 
that  they  were  valid  in  the  hands  of  a  pur- 
chaser, and  he  need  not  go  behind  the  rec- 
ords of  the  county  to  ascertain  whether 
authority  had  been  properly  conferred  upon 
the  county  officers  to  issue  such  bonds :  Clapp 
V.  Cedar  County,  5-15. 

867.  Where  a  county  voted  the  issuance  of 
bonds  in  aid  of  a  railroad  under  the  agree- 
ment that  the  county  should  receive  certifi- 
cates of  stock  of  like  amount,  held,  that 
delivery  of  such  certificates  was  not  a  condi- 
tion precedent  to  the  delivery  of  the  bonds  i 
State  ex  rel,  «.  County  Judge,  9-288. 

868.  But,  hdd,  that  a  county  had  no  au- 
thority without  legislative  grant  to  issue 
bonds  in  subscription  for  stock  of  a  railway 
company :  Stokes  v,  Scott  County,  10-166. 

869.  And,  held,  that  the  cases  above  cited,, 
upholding  the  authority  of  the  county  to 
issue  bonds  or  vote  a  tax  in  aid  of  railroads^ 
were  erroneously  decided  and  that  such 
power  was  not  conferred  by  the  provisions  of 
the  Code  of  '51 :  Ibid. 

870.  Therefore,  held,  that  where  in  pursu- 
ance of  the  submission  of  such  a  proposition 
to  vote,  and  the  adoption  thereof  by  the 
voters  of  the  county,  bonds  were  being  is- 
sued which  had  not  yet  passed  into  the  hands 
of  purchasers,  an  injunction  should  be 
granted  to  restrain  their  issuance:  Ibid»; 
State  ex  rel,  v.  Wapello  County,  13-888. 

871.  Further,  held,  that  the  legislature  had 
no  constitutional  power  to  authorize  the  levy 
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of  taxes  bj  counties  or  cities  in  aid  of  rail- 
roads: State  ex  rel,  v,  Wapello  County^  18- 
888;  McMillan  v.  Boyles,  14-107;  Smith  v. 
Henry  County,  15-885;  Ten  Eyck  v.  Mayor 
of  Keokuk,  15-486;  Hanson  v,  Vernon,  27-28. 

873.  But  the  present  statutory  provisions 
authorizing  cities,  towns,  townships,  etc.,  to 
vote  taxes  in  aid  of  railroads  are  upheld: 
Stewart  v.  Board  of  Supervisors,  80-9. 

And  further,  see  Railroads,  §g  6-84. 

873.  Submission  of  propositions  to  elect- 
ors: Two  or  more  propositions  may  be  sub- 
mitted to  vote  at  the  same  time,  but  they 
cannot  be  joined  together  so  as  to  make  the 
adoption  of  each  dependent  upon  the  adoption 
of  aU.  the  others :  McMillan  v,  Lee  County,  8- 
811 ;  Gray  v.  Mount,  45-591. 

874.  Under  previous  statutes,  held,  that 
the  submission  could  only  be  made  at  a 
general  election:  Yant  v.  Brooks,  19-87; 
Oray  v.  Mount,  45-591.  (But  the  present 
statute  provides  otherwise :  Code,  §  808,  ^  24.) 

875.  Where  the  question  submitted  was 
whether  a  special  tax  should  be  levied  to  pay 
depreciated  county  warrants,  Tield,  that  the 
omission  to  specify  for  what  year  the  tax 
should  be  levied,  rendered  the  submission  in- 
valid :  Iowa  M.  Land  Co,  v»  Sac  County,  89- 
124. 

870.  Where  the  proposition  submitted  to 
the  voters  was  to  issue  bonds  for  the  erection 
of  a  court-house  and  provide  a  tax  for  their 
payment,  and  the  ballots  were  "  for  court- 
house bonds"  and  "against"  the  same,  a 
majority  of  the  ballots  cast  being  in  the 
affirmative,  held,  that  such  vote  authorized 
the  levy  of  a  tax  as  well  as  the  issuance  of 
the  bonds:  Milwaukee  cf;  St  P,  B.  Co.  v, 
Kossuth  County,  41-57. 

877.  After  the  authority  to  levy  the  tax 
is  conferred,  the  board  must  act  in  order  that 
there  be  a  valid  levy :  louxi  JR.  Land  Co,  v, 
Woodbury  County,  39-172. 

878.  Where  a  proposition  was  made  to  a 
county  to  sell  property  to  it  for  a  court-house, 
and  the  proposition  was  submitted  to  the 
voters  and  acquiesced  in  by  them,  held,  that 
such  action  did  not  constitute  an  acceptance, 
but  only  authorized  an  acceptance  by  the 
board  of  supervisors,  and  in  the  absence  of 
such  action  on  the  pait  of  the  board  the  con- 
tract was  not  binding  on  the  county :  Starr 
V,  Board  of  Supervisors,  22-491. 


879.  Under  a  statute  authorizing  the  sub- 
mission to  vote  of  a  proixnition  for  the  ex- 
penditure of  money  in  public  improvements, 
h£ld,  that  the  provisions  of  a  prior  statute  re- 
quiring that  accompanying  the  submission  of 
a  proposition  to  expend  money,  should  be 
submitted  a  proposition  to  levy  a  tax  for  the 
payment  thereof,  were  still  in  force :  Ibid, 

880.  It  is  not  necessary  that  the  proposi- 
tion submitted  shall  state  the  rate  of  interest, 
or  tixe  precise  time  of  payment :  Whittaker 
V,  Johnson  County,  10-161. 

881.  Members  of  a  board  of  supervisors 
violating  the  statutory  provisions  requiring 
the  submission  of  a  proposition  to  exi)end 
money  over  a  certain  amount  in  public  im- 
provements to  public  vote,  by  voting  to  erect 
a  building  or  bridge,  the  probable  cost  of 
which  exceeds  the  amount  allowed  to  be  thus 
expended  without  submitting  the  question  to 
vote,  are  guilty  of  a  misdemeanor:  State  v, 
Conlee,  25-237. 

882.  Where  the  erection  of  a  building,  the 
probable  cost  of  which  exceeds  five  thousand 
dollars,  has  been  formally  authorized,  the 
board  are  limited  to  the  amount  authorized 
by  such  vote,  and  an  indebtedness  contracted 
beyond  that  amount  is  void:  Beicfidrd  v. 
Warren  County,  31-881. 

888.  The  county  cannot  be  held  on  an  im- 
plied contract  for  a  quantum  meimit,  where 
an  express  contract  would  have  been  un- 
authorized. The  acceptance  and  occupation 
of  a  building,  erected  with  greater  expense 
than  that  authorized,  will  not  render  the 
county  liable  for  its  cost  beyond  the  amount 
authorized:  Ibid, 

c.  Indebtedness. 

884.  Warrants:  Judgment  may  be  ren- 
dered against  a  county  upon  a  county  order 
or  warrant  drawn  upon  the  county  treasurer : 
Steel  V,  Davis  County,  2  G.  Or.,  469. 

885.  Where  a  warrant  is  issued,  payable 
out  of  a  special  fund,  and  the  county  has 
ample  power  to  provide  such  fund  for  the 
payment  of  the  warrant,  a  general  judgment 
against  the  county  upon  such  warrant  may 
be  rendered.  Demand  on  the  board  of  snper- 
visors  to  levy  a  tax  to  pay  the  warrant  is  not 
necessary :  Mills  County  Nat,  Bank  v,  MUls 
County,  67-697. 
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886.  It  seeiDB,  however,  that  in  such  case 
the  creditor,  after  obtaining  judgpnent  on 
the  warrant,  could  not  by  mandamus  compel 
the  treasurer  to  pay  hie  judgment  out  of  the 
general  fund,  a  method  of  raising  the  amount 
for  the  payment  of  claims  against  the  special 
fund  being  provided  by  statute :  Ibid, 

887.  A  warrant  drawn  payable  ''out  of 
any  money  in  the  county  treasury  not  other- 
wise appropriated,"  is  a  general  warrant 
payable  unconditionally,  and  action  may  be 
brought  thereon  without  proof  t-hat  there  is 
any  money  in  the  treasury  subject  to  such 
warrant  (Overruling  Brmcn  v.  Johnson 
County,  1  G.  Gr.,  486):  Campbell  v.  Polk 
Coimty,  8^467. 

888.  Where  a  warrant  is  issued  by  the 
proper  officers  to  a  contractor  for  work  done 
undor  an  unauthorized  contract,  and  the 
warrant  is  paid,  the  county  cannot  recover 
back  the  amount  thus  paid :  Long  v,  Boone 
County,  36-60. 

889.  Certlfleate  of  OTerplus:  Where  the 
treasurer,  on  presentment,  by  a  debtor,  of  a 
county  warrant  in  payment  of  his  debts  to 
the  county,  of  a  greater  amount  than  the  in- 
debtedness, issued  a  new  warrant  for  the 
orerplus  instead  of  a  certificate  as  authorized 
by  statute  (Code,  §  829),  held,  that  such  new 
warrant  was  invalid :  Barney  v,  Buena  Vista 
County,  83-261. 

880.  Interest:  Where  county  warrants 
have  been  presented  for  payment  and  not 
paid  for  want  of  money  in  the  treasury,  and 
a  statement  of  that  fact  is  indorsed  by  the 
treasurer  thereon,  the  county  cannot,  by  giv- 
ing notice  that  it  is  ready  to  redeem  such 
wampts,  stop  interest  thereon.  Nothing 
short  of  an  actual  tender,  such  as  would  be 
sufficient  in  case  of  a  private  indebtedness, 
will  suspend  the  accruing  of  interest :  jRoo- 
ney  r.  Dubugue  County,  44-128. 

891.  Seal:  A  warrant  to  which  the  county 
seal  is  not  affixed  is  not  valid.  The  county 
may  be  liable  on  the  indebtedness  for  which 
sach  warrant  was  issued,  but  not  on  the  war- 
rant: Springer  r.  Clay  County,  85-241. 

898.  A  county  auditor  may  Le  compelled 
by  mandamus  to  attach  the  seal  of  the 
county  to  a  warrant  issued  by  his  predecessor : 
Pruootl  V.  Oanser,  34-175. 

893.  Recorded  vote:  If  a  vote  is  legally 
passed  authorising  the  issuance  of  war- 
Voi*  II  — 9 


rants,  and  the  failure  to  record  it  is  a  mere 
clerical  omission,  such  failure  to  record 
will  not  invalidate  a  warrant  otherwise  le- 
gally and  properly  issued:  Clark  v.  Polk 
County,  19-248;  Long  v,  Boone  County,  86- 
60,66. 

894.  The  requirement  that  the  vote  author- 
izing the  issuance  of  warrants  be  recorded  is 
directory  and  not  mandatory,  and  a  warrant 
issued  where  there  is  no  recorded  vote  is  not 
on  that  account  void :  Origgs  v.  Kimball,  42- 
512. 

895.  As  no  recorded  vote  is  necessary  to 
authorize  the  issuance  of  warrants  for  jury- 
fees,  Jield,  that  the  fact  that  no  vote  author- 
izing ceitain  warrants  appeared  of  record 
did  not  necessarily  ;*ender  such  warrants  in- 
valid :  Clark  v.  Polk  County,  19-248. 

89ft.  County  warrants  are  not  negotiable 
instruments:  Ibid. 

897.  Bonds:  Where  the  county  has  au- 
thority to  issue  bonds,  they  may  possess  the 
attributes  of  negotiability:  Clapp  v.  Cedar 
County,  5-15. 

898.  The  validity  of  negotiable  bonds  is- 
sued in  satisfaction  of  a  judgment  cannot  be 
questioned  in  the  hands  of  an  innocent 
holder  for  value,  by  showing  that  the  judg- 
ment was  rendered  upon  a  warrant  issueil 
in  excess  of  the  constitutitional  limitation: 
Sioux  City  <&  St  P.  JR.  Co,  v.  Osceola 
County,  45-168:  Same  v.  Same,  52-26. 

899.  When  authorized  by  vote  of  the 
people,  the  counties  of  Iowa  have  the  power 
to  issue  negotiable  bonds  for  borrowed 
money  or  extraordinary  expenditures :  Car- 
penter V,  Buena  Vista  County,  5  Dillon, 
556. 

900.  If  the  board  are  authorized  to  bor- 
row money,  they  may  do  it  by  means  of  ne- 
gotiable bonds ;  but  if  not  so  authorized  they 
have  no  authority  to  issue  bonds,  and  bonds 
so  issued  will  be  void.  (Decided  under  the 
provisions  of  Code  of  *51):  Hull  v,  Mar- 
shall County,  12-142;  Casady  v.  Woodbury 
County,  13-113. 

901.  Under  the  provisions  of  Code  of '51, 
held,  that  the  board  had  no  authority  to  bor- 
row money  for  extraordinary  expenditures 
without  the  submission  of  a  proposition 
therefor  to  popular  vote:  Hull  v,  Marshall 
County,  12-142. 

Further  as  to  bonds,  see  supra,  I,  d. 
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902.  Taxes  to  pay  bonds:  The  levy  of  a 
tax  to  pay  bonds  is  not  limited  to  the  rate 
authonzed  hy  Code,  §  840,  for  general  pur- 
poses: Sioux  City  d:  St  P.  R,  Co.  v.  Osceola 
County,  62-20. 

d.  Liability  for  defective  bridges,  puh- 
lie  buildings  and  ditches, 

003.  Defects  in  bridges:  The  county  being 
expressly  impowered  to  make  and  repair 
bridges  and  levy  a  bridge  tax  for  such  pur- 
poses, it  is  its  duty,  and  not  that  of  the  road 
supervisors,  to  build  and  keep  in  repair 
bridges  of  such  size  as  to  require  an  extra- 
ordinary expenditure  of  money  to  construct 
them,  or  tlie  repairs  upon  which  involve  a 
considerable  expense ;  and  the  county  is  liable 
/or  the  damages  resulting  from  negligence  in 
building  or  failing  to  repair :  Wilson  v.  Jef- 
ferson County,  1^181;  Broum  t\  Jefferson 
County,  16-339;  Soper  v,  Henry  County,  26- 
264 ;  Kendall  v.  Lucas  County,  26-395 ;  Davis 
V.  Allamakee  County,  40-217;  Mordand  v. 
Mitchell  County,  40-394;  Chandler  v.  Fre- 
mont County,  42-58;  Huston  v.  Iowa 
County,  43-456;  Krausev.  Davis  County,  44- 
141 ;  Cooper  v.  Mills  County,  69-350. 

904.  Tlie  county  is  to  be  held  to  tho  exer- 
cise of  such  care  with  i*ef  erence  to  its  bridges 
as  reasonably  prudent  and  careful  men 
would  use  in  the  conduct  and  management 
of  their  own  affairs  of  like  importance: 
Cooper  V,  Mills  County,  69-850. 

905.  In  an  action  against  a  county  for 
damages  resulting  from  the  falling  of  one 
span  of  a  bridge,  held,  that  the  jury  should 
not  have  been  limited  to  the  consideration  of 
evidence  relating  to  the  condition  of  that 
I)or^ion  of  the  bridge  alone :  Hughes  v.  Mus- 
catine County,  44-672. 

906.  The  approaches  to  a  county  bridge 
constitute  a  part  of  the  bridge,  aad  the  coun- 
ty is  liable  for  defects  in  the  construction 
of  such  approaches:  Moreland  v,  Mitchell 
County,  40-394;  Albee  r.  Floyd  Comity,  46- 
177. 

907.  The  county  may  be  liable  for  injuries 
received  by  a  person  who,  in  th^  night  time, 
goes  upon  a  newly-constructed  bndge  and 
suffers  injury  by  reason  of  the  embankments 
not  being  completed  or  properly  guarded: 
Van  Winter  v.  Henry  County,  61-684. 


90S.  It  19  error  to  instruct  the  jury  that  as 
a  matter  of  law  the  embankment  constitut- 
ing the  approach  to  the  bridge  is  to  be  re- 
garded as  a  part  of  it.  That  is  a  question  for 
the  jury:  Nims  r.  Boone  County,  66-272; 
Nims  V.  Boone  County,  68-642. 

909.  Defective  plan :  The  county  is  liable 
not  only  for  the  defective  construction  of  a 
bridge,  but  for  negligently  and  carelessly 
adopting  an  insufficient  plan  therefor:  Fer- 
guson V,  Davis  County,  57-601. 

910.  Where  it  appeared  that  the  plan,  in 
accordance  with  which  a  contract  for  the  erec- 
tion of  a  bridge  was  made  and  carried  out, 
was  defective,  and  that,  although  prepared 
by  the  contractor,  it  was  so  pi'epared  at  the 
direction  of  the  county  and  against  his  advice 
as  to  particular  features,  Jield,  that  such  con- 
tractor was  not  liable  for  defects  of  the 
bridge  constructed  by  him  due  to  a  defective 
plan ;  Holland  v.  Union  County,  68-66. 

911.  Inspection  and  repair:  A  county 
may  be  liable  for  injuries  received  from  the 
falling  of  a  bridge,  which,  though  properly 
constructed,  has  become  unsafe  by  decay  of 
the  timbers,  if  it  has  failed  to  exercise  care 
and  diligence  in  inspecting  and  repairing  the 
same,  whether  the  need  of  such  repairs  is 
open  and  obvious  or  not :  Huff  v,  Poiveshiek 
County,  60-629. 

912.  The  county  will  be  liable  for  negli- 
gence in  failing  to  inspect  and  repair  where 
a  bridge,  though  properly  constructed,  has 
been  built  so  long  that  in  the  exercise  of  or- 
dinary care  and  diligence  the  board  of  super- 
visors ought  to  have  known  that  it  would  in 
such  time  become  dangerous:  Ferguson  r. 
Davis  County,  57-601. 

918.  The  county  may  also  become  liable 
for  f ailmre  of  its  aiithorities,  upon  being  noti- 
fied of  the  dangerous  condition  of  the  bridge, 
to  have  it  examined  and  repaired  if  defect- 
ive, and  its  use  ill  the  meantime  prevented : 
Ibid, 

•  914.  Under  such  circumstances  it  may  be 
the  duty  of  the  county  authorities  to  be  gov- 
erned by  the  experience  and  skill  of  persons 
employed  for  that  purpose :  Ibid, 

915.  But  where  it  appeared  that  an  exam- 
ination had  been  made  by  a  competent  per- 
son, who  reported  that  the  bridge  would  run 
about  four  years,  hdd,  that  the  fact  that  it 
had  already  stood  for  a  period  greater  than 
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the  average  life  of  the  timber  of  which  It  was 
composed,  -would  not  render  the  county 
liable  nnle^  some  member  of  the  board  knew 
or  was  informed  of  its  unsafe  condition,  or,  in 
tlie  ezerciae  of  reasonable  care,  should  have 
known  such  condition :  IhidU 

91G.  Notie«  of  defect  to  person  injnred : 
Where  it  appeared  that  the  county  author- 
ities had  placed  a  written  notice  of  the  de- 
fective condition  of  a  bridge  somewhere 
tfaerean,  and  put  a  pole  across  one  end  of  it, 
bat  there  vTas  nothing  to  show  that  such 
notice  or  pole  was  there  when  plaintiff  re- 
OBved  his  injury,  held  not  error  to  refuse  an 
instraction  assuming  that  defendant  would 
not  be  liable  if  notice  was  given  and  the 
bridge  obstructed,  and  such  notice  or  ob- 
straction  were  subsequently  removed  by 
some  unauthorized  person :  Brown  v.  J^er- 
mn  County^  16-889. 

917.  Contribotory  negligence:  In  an  ac- 
tion against  a  county  to  recover  damages  for 
injuries  received  by  reason  of  a  defective 
bridge,  defendant  may  show  that  plaintiff 
had  knowledge  of  the  unsafe  condition  of 
the  bridge  and  might  have  reached  his  desti- 
nation by  another  road  equally  convenient, 
over  a  good  bridge:  Walker  v.  Decatur 
County^  67>307. 

91H.  It  will  not,  however,  as  a  matter  of 
law,  constitute  contributory  negligence  that 
plaintiff,  knowing  the  bridge  in  question  was 
unsafe,  did  not  take  another  road  which  was 
safe  and  con  valient,  the  bridge  at  which  the 
accident  occurred  not  having  been  barri- 
caded hot  left  open  for  public  travel :  Ibid, 

919.  What  deemed  conuty  bridges:  That 
citiaenfl,  or  another  corporation,  have  contrib- 
uted to  the  construction  of  the  bridge,  does 
not  relieve  the  county  from  liability  for  neg- 
ligence in  constructing  it  or  keeping  it  in 
repair :  Moreland  v.  Mitchell  County,  40-894 ; 
ABfee  v.  Floyd  County,  46-177. 

920.  The  county  is  not  responsible  for 
bridges  which  it  is  contemplated  shall  be 
built  and  kept  in  repair  by  the  road  district. 
The  road  supervisor  is,  by  statute,  made  per- 
aonaUy  liable  for  damages  resulting  from  the 
unsafe  condition  of  such  bridges  after  notice 
of  sQch  condition  has  been  served  upon  htm 
in  writing:  Scper  v.  Henry  County,  26-264; 
Ciamdler  vl  fVenumt  County,  43-58;  Tay- 
lor a  Davis  County,  40-296. 


921.  The  fact  that  the  county  is  author- 
ized to  change  the  location  of  a  highway, 
and  that  it  Is  required  that  the  new  highway 
shall  be  put  into  as  good  condition  as  the  old 
one,  will  not  render  it  liable  for  defects  in  a 
small  bridge  upon  such  new  highway,  al- 
though the  committee  of  the  board  of  super- 
visors authorized  to  examine  such  new 
highway  has  accepted  it:  Taylor  v.  Davis 
County,  40-295. 

922.  Bridges  properly  designated  county 
bridges,  and  for  the  construction  or  repair  of 
which  the  county  is  liable,  are  bridges  of  the 
larger  class  requiring  an  extraordinary  ex- 
penditure of  money :  Ibid, 

923.  Where  a  bridge,  not  originally  built 
by  the  county,  which  was  twelve  feet  in  span, 
and  could  be  built  for  seventy -five  dollars, 
was  defective  for  want  of  a  railing  which 
would  have  cost  five  dollars,  and  the  road 
district  had  ample  means  for  repairing  or  re- 
building if  necessary,  held,  that  such  bridge 
was  not  a  county  bridge,  and  the  county  was 
not  liable  for  injuries  received  from  defects 
therein :  Chandler  v.  Fremont  County,  42-58. 

924.  Held,  that  the  county  was  not  liable 
for  damages  resulting  from  the  falling  of  a 
bridge,  where  it  did  not  appear  that  it  had 
ever  assumed  control  thereof,  or  made  ap- 
propriation for  building  it  or  keeping  it  in  re- 
pair, and  that  the  records  of  the  board  show- 
ing an  appropriation  for  rebuilding,  after 
the  accident,  were  not  admissible  to  establish 
such  liability :  Tiller  v,  Iowa  County,  48-90. 

925.  Even  though  it  may  be  the  obligation 
of  the  road  supervisors  to  make  small  repairs 
on  county  bridges  for  the  purpose  of  keeping 
them  m  order,  the  county  is  not  thereby 
relieved  from  its  liability  as  to  such  bridges : 
Roby  V*  Appanoose  County,  63-113. 

926.  While  the  county  is  liable  for  injuries 
resulting,  through  its  fault,  from  defective 
bridges  erected  by  it  upon  a  public  highway 
within  a  town  which  is  not  made  a  separate 
road  district,  yet  when  the  town  becomes  in- 
corporated as  a  city  of  the  second  class,  and 
its  organization  as  such  is  perfected,  the  city 
becomes  bound  to  keep  its  bridges  in  repair, 
and  is,  in  the  absence  of  contract,  alone 
liable  for  their  safe  condition :  McCvUom  v. 
Black  Hawk  County,  21^09.  (By  provision 
of  Code,  §  527,  all  pujjlic  bridges  exceeding 
forty  feet  in  length,  over  any  stream  crossing 
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a  state  or  county  highway,  whether  within 
the  city  limits  or  not,  are  to  be  constructed 
and  kept  in  repair  by  the  county.) 

927.  Npgliffcnce  aa  to  public  buildings: 
A  county  is  not  liable  in  damages  for  injuries 
received  by  reason  of  negligence  in  the  con- 
struction of  a  court  house.  The  principle 
holding  a  county  liable  for  the  defective  con- 
struction of  a  county  bridge  is  not  to  be  ex- 
tended further,  or  made  to  apply  to  public 
buildings.  In  such  cases  there  is  a  differ- 
ence between  the  liability  of  quasi  corpora- 
tions, such  as  counties,  and  that  of  municipal 
corporations:  Kincaid  v.  Hardin  County, 
53-430. 

938.  Negligence  as  to  ditches:  While  it 
has  been  held  in  this  state,  against  the  de- 
cided weight  of  authority  in  other  states, 
that  counties  are  liable  for  damages  caused 
by  reason  of  the  negligent  construction  and 
maintenance  of  county  bridges,  the  court  is 
not  disposed  to  extend  the  rule  which  has 
been  held  applicable  to  bridges  so  as  to  make 
the  county  liable  for  damages  resulting  from 
the  negligent  construction  of  a  county  ditch, 
or  fronoL  negligence  in  allowing  the  same  to 
become  obstructed:  Green  x\  Harrison 
County,  61-811 ;  Nutt  v.  MUls  County,  61-764. 

e.  Proceedings   of   board  of  an-per- 

visoj's, 

929.  Rules  and  regulations:  The  board 
of  supervisors  have  authority  to  make  rules 
and  regulations  for  their  government,  but 
not  for  the  government  of  other  bodies  or 
boards :  Hunter  v.  Jasper  County,  40-568. 

930.  Special  sessions  of  board :  Upon  the 
final  adjournment  of  a  meeting  of  the  board 
of  supervisors,  the  members  have  no  power  to 
assemble  or  to  transact  any  business  required 
to  be  transacted  in  session  until  the  next 
regular  meeting,  unless  they  be  convened 
in  special  session  in  the  manner  prescribed 
by  statute:  Scott  r.  Union  County,  63-583. 

931.  As  special  meetings  are  authorized  to 
be  called,  any  business  transacted  at  such  a 
meeting  will  be  presumed  to  have  been  law- 
ful :  Allen  v.  Cenv  Gordo  County,  34-54. 

932.  Publication  of  proceedings:  The 
proprietor  or  publisher  of  a  newspaper  has 
no  such  interest  in  the  selection  of  his  paper 
for  the  publication  of  proceedmgs,  etc ,  that 


he  can  maintain  an  action  in  his  own  name 
to  compel  the  board  to  comply  with  the  law, 
and  order  such  publication  in  his  paper: 
Welch  V,  Board  of  Supervisors,  23-199;  Iowa 
News  Co,  V,  Harris,  62-501 ;  Smith  v.  Yoram, 
87-89. 

933.  The  treasurer's  semi-annual  report  is 
not  a  part  of  the  proceedings  of  the  board 
within  the  statutory  provisions  for  their  pub- 
lication :  Haislett  v,  Howard  County,  58-877. 

934.  Where  the  board  entered  into  a  oon- 
tract  for  the  publication  of  matter  authorised 
to  be  published  by  them,  in  four  newspapers 
instead  of  two  as  authorized  by  law,  but  at 
such  rate  that  the  aggregate  amount  ol  com- 
pensation was  less  than  that  which  they  Mrere 
authorized  to  pay  for  the  proper  printing  of 
such  matter,  held,  that  their  action  could  not 
be  restrained  by  injunction  at  the  suit  of  a 
tax  payer :  Sperry  v.  Kretchner,  65-525. 

935.  A  statement  of  claims  allowed  is  not 
a  part  of  the  proceedings  which  the  board  is 
authorized  by  Code,  §  304,  to  have  published : 
McBride  v,  Hardin  County,  58-219. 

f .  County  officers;  yowers^  etc.y  of. 

As  to  election  of  officers,  see  E^LEcnoNS. 

As  to  compensation,  see  Officbbs,  VI. 

As  to  liability  of  officers  and  their  sureties 
on  official  bonds,  see  Officers,  II. 

As  to  qualifications,  suspension  or  removal* 
resignation,  filling  vacancies,  etc.,  see  Offi- 
cers, g§  2-14. 

930.  Board  of  super  Tlsors:  By  the  enact- 
ment of  the  statutory  provisions  substituting 
the  board  of  supervisors  for  the  county  judge, 
it  was  the  intention  of  the  legislature  to  con- 
fer upon  such  board  all  the  powers  and 
duties  before  that  time  devolving  upon  the 
county  judge,  so  far  as  they  related  to  the 
management  of  the  affairs  of  the  county  and 
the  government  thereof:  Yant  v.  Brooks, 
19-87. 

As  to  powers  of  board  of  supervisors  with 
reference  to  paupers,  see  Poor. 

937.  County  treasurer:  A  special  tax  for 
and  in  aid  of  a  railway  company  is  not  pay- 
able to  the  county ;  and  where  the  tax  payer 
becomes  entitled  to  have  it  refunded,  the 
treasurer  may  refund  it,  so  far  as  the  pro- 
ceeds of  such  tax  are  in  his  hands,  without  a 
wan-ant  from  the  auditor :  Barnes  v,  Mar- 
shall Cointy,  56-20. 
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Taxes  paid  -witliout  objection  by  the 
Uz  payer  and  received  by  the  treasurer  under 
color  and  by  virtue  of  his  official  authority 
must  be  accounted  for  by  him.  Irregulari- 
ties or  ille^^ities  in  tbe .  assessment  and  col- 
lection of  taxes  ^eiU  not  constitute  a  defense 
in  m  action  on  bis  pairt  for  taxes  actually  re- 
CQTcd:  MahcLska  Oourtty  v.  Ingalls,  14-170. 

$S9.  Under  the  provisions  of  previous  stat- 
utes, held,  that  as  to  the  state  revenue  the 
ooonty  treasurer  ^was  required  to  account  to 
tbe  aaditor  of  stat^,  axid  could  not  by  a  settle- 
meiit  with  the  countv  authorities  defeat  an 
acticm  for  deficiency  of  state  funds  unac- 
ooonted  for  by  him :  Ford  v.  Jefferson 
Ooim/jf,  4  G-  Gr.,  273;  Jefferson  County  v. 
Ford,  4G.  Gr.,  367. 

940.  The  treasurer,  and  not  the  auditor, 
should  receive  mouey  belonging  to  the  school 
fond:  Mahaska  Oaunfy  v.  Searle,  44-492. 

As  to  liability  of  auditor  -with  reference  to 
the  school  fund,  see  infra,  gg  954,  955. 

Ml.  A  <x>unty  treasurer  having  paid  over 
to  the  treasurer  of  a  school  district  taxes  he- 
longing  to   such  district  without  a  warrant 
signed  by  the  president  and  countersigned  by 
the  secretary,  as    required  by  law,  and  the 
treasurer  of  the  district  having  failed  to  ac- 
ooont  for  all  the  ntioney  so  paid  over,  field,  that 
the  directors  of  the  district  must,  under  the 
dreametances,  have  known  that  such  money 
came  into  the  hands  of  their  treasurer,  and 
might  have  protected  themselved  by  requir- 
ing from  him  a  sufficient  bond ;  that  the  ir- 
T«gu]ar  payment  by  the  county  treasurer  was 
not  the  proximate  cause  of  the  loss,  and  he 
WIS  not  liable  therefor :  District  Tp  v.  Boio- 
inott,  55-129. 

342.  The  county  is  not  liable  for  wrongful 
acts  of  the  treasurer  in  willfully  and  without 
anthority  collecting  taxes  in  excess  of  the 
sum  due,  where  it  has  not  subsequently  ap- 
proved the  act  or  been  benefited  thereby: 
Edep  V.  Keokuk  County,  18-199. 

94S.  A  county  treasurer,  in  taking  up  and 
caooeiing  warrants,  is  the  servant  of  the 
ooonty,  and  although  he  issues  a  new  war- 
rant for  an  excess  of  warrants  presented  in 
payment  of  indebtedness  to  the  county,  in- 
stead of  a  certificate  of  overplus  as  provided 
by  law,  a  recovery  of  such  overplus  may  be 
had  as  against  the  county:  Barney  r.  Buena 
Viata  County,  33-261. 


944.  Where  the  treasurer  failed  to  cancel 
warrants  redeemed  by  him  as  required  by 
law,  and  they  were  stolen,  without  fault  on 
his  part,  and  again  put  in  circulation,  and 
paid,  held,  that  there  was  such  neglect  of 
duty  as  to  render  liim  liable:  Johnson 
County  V.  Hughes,  12-360. 

945.  The  county  treasurer  is  only  held  to  a 
reasonable  degree  of  care  and  diligence,  and 
if,  notwithstanding  such  care,  moneys  of  the 
county  are  stolen  from  him,  he  is  not  liable: 
Ross  V.  Hatch,  5-149. 

946.  One  who  has  wrongfully  borrowed 
county  funds  of  the  treasurer,  and  repaid 
them,  cannot  be  held  liable  to  the  countv: 
Marshall  County  v,  Baum,  53-628. 

947.  Where  a  county  treasurer  had  made 
use  of  county  funds  in  a  partnership  busi- 
ness, but  it  did  not  appear  that  such  illegal 
use  was  known  to  his  partner,  or  that  all  the 
funds  so  used  had  not  been  paid  back,  hdd, 
that  the  county  could  not  establish  a  trust  in 
lands  held  in  the  name  of  such  partner :  Ibid. 

948.  Where  a  county  treasurer  deposited 
public  money  in  a  bank  which  subsequently 
failed,  held,  that  this  constituted  an  unlaw- 
ful disposal  of  the  public  funds  for  which  he 
was  liable  on  his  bond:  Loiory  v.  Polk 
County,  51-50. 

949.  Where,  under  the  statutory  provision 
authorizing  the  deposit  of  public  money  in  a 
bank  to  be  selected  for  that  purpose,  upon 
the  giving  of  bond  by  such  bank,  if  the 
bond  is  given  and  allowed  to  remain  out- 
standing it  constitutes  security,  not  merely 
for  the  first  deposit,  but  for  other  deposits 
which  may  subsequently  be  made :  Poor  v. 
Merrill,  68-436. 

950.  Demand  upon  the  person  in  charge  of 
the  bank  where  the  deposit  is  made  is  suffi- 
cient to  constitute  a  breach  of  the  bond  in 
case  of  non-payment  of  the  funds :  Ibid, 

951.  Where  a  certificate  of  deposit  is  issued 
for  the  repayment  of  the  deposit  when  it  is 
returned,  but  no  objection  to  the  payment  of 
the  money  is  mado  on  the  ground  of  the  fail- 
ure to  return  such  certificate,  the  fact  that  it 
is  not  returned  will  not  defeat  the  right  to 
recover,  it  being  afterwards  surrendered: 
Ibid, 

As  to  the  bond  of  county  treasurer,  and 
the  liability  of  himself  and  his  sureties  there- 
on, see  Officers,  §§  80-69. 
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953.  Count  J  auditor :  An  action  of  manda- 
mua  may  be  brought  to  compel  the  proper 
county  auditor  to  attach  the  seal  of  the 
county  to  a  warrant  drawn  by  him  or  his 
predecessor  on  the  treasurer  to  make  it 
conform  to  the  requirements  of  statute: 
Prescott  V.  Oonser,  84hl75. 

958.  The  statute  of  limitation  against  such 
action  will  commence  to  run  from  the  time 
of  the  issuance  of  the  warrant  and  not  from 
the  time  of  making  demand  to  have  the  seal 
attached:  Ibid, 

954.  The  county  auditor  is  custodian  of 
the  securities  or  the  school  fund,  and  becomes 
liable  on  his  bond  for  failure  to  keep  and  pre- 
serve in  his  office  the  notes  and  mortgages 
taken  upon  loans  thereon :  Madison  County 
V.  Tidlis,  69-720. 

955.  The  county  auditor  not  being  author- 
ized to  receive  money  due  on  school  fimd 
notes,  his  sureties  cannot  be  he^l  for  money 
paid  to  him  in  satisfaction  of  a  judgment  for 
such  funds:  Mahaska  County  v,  Ruan, 
45-828. 

956.  Sureties  of  the  auditor  are  liable  for 
over-drafts  made  by  him  from  the  treasury 
in  the  payment  of  his  compensation.  The 
auditor  being  authorized  to  sign  orders,  the 
treasurer  is  not  in  fault  in  paying  them :  Ibid, 

957.  Sheriff:  The  statute  (Code,  1^345)  pro- 
viding for  the  giving  of  a  receipt  by  the  in- 
coming and  outgoing  sheriff  for  attached 
property  turned  over,  etc.,  is  directory  only, 
and  if  Buch  property  be  actually  delivered  to 
the  incoming  sheriff  he  becomes  responsible 
therefor,  and  the  outgoing  officer  is  dis- 
charged, although  no  receipt  is  Kiven:  Mc- 
Kay V,  Thorington,  15-25 ;  McKay  r.  Leonard, 
17-669. 

958.  An  offer  on  the  part  of  the  out-going 
sheriff  to  deliver  attached  property  to  the  in- 
coming one,  and  a  waiver  of  delivery  by  the 
latter,  discharges  the  former  from  further 
responsibility  for  the  safe  keeping  of  the 
property:  Focklerv,  Martin,  82-117. 

959.  The  statute  (Code,  §  842)  prohibiting 
a  sheriff  or  constable  from  appeai*ing  as  at- 
torney or  counsel  for  any  party,  or  making 
any  writing  or  process  to  commence,  or  to  be 
in  any  manner  used  in  the  same,  does  not 
prevent  such  officer  from  making  complaint 
before  a  magistrate  of  the  violation  of  a  penal 
law:  Santo  v.  State,  2-165,  221. 


960.  When  a  sheriff  is  suspended  from 
office  by  order  of  court,  and  the  district  at- 
torney is  directed  to  file  a  petition  for  his  re- 
moval (Code,  §§  756,  757),  such  suspension 
will  continue  after  the  term  although  there 
may  not  be  time  to  ffie  the  petition  and  serve 
the  notice  before  the  adjournment  of  the 
term :  McCue  v.  Circuit  Court,  51-60. 

As  to  liability  of  sheriff  for  levy,  etc.,  and 
for  safe  keeping  of  property,  see  Officers, 
§§  128-184. 

As  to  effect  of  disqualification  of  sheriff, 
see  infra,  g§  969-974. 

961.  Deputy  sheriff:  The  sheriff  is  re- 
sponsible for  the  acts  of  his  deputy,  and  ac- 
tion upon  the  sheriff's  bond  and  not  upon 
the  bond  of  the  deputy,  is  the  proper  remedy 
in  case  of  neglect  or  failure  of  the  deputy  to 
pay  over  to  the  person  entitled  thereto 
money  collected  by  him :  Brayton  v.  Town, 
12-346. 

902.  In  executing  process  the  deputy  sher- 
iff acts  for  the  sheriff,  and  the  latter  is  re- 
sponsible for  whatever  is  done :  Headington 
V,  Langiand,  65-276. 

968.  Therefore,  the  sheriff  is  liable  under 
his  bond  for  the  wrongful  act  of  the  deputy  in 
making  a  levy :  Ibid, 

964.  In  case  of  vacancy  in  the  office  of 
sheriff  caused  by  his  suspension,  the  duties  of 
the  office  do  not  devolve  upon  his  deputy,  but 
tlie  vacancy  is  to  be  filled  by  the  board  of  su- 
pervisors under  Code,  §  752 :  McCue  v.  Cir- 
cuit Court,  51-60. 

Further  as  to  deputies,  see  Officers,  §§  84- 
97. 

965.  The  bailiffis  provided  for  by  statute 
(Code,  ^  841)  are  entitled  to  compensation 
from  the  county,  which  is  to  be  reasonable 
in  amount:  Bringolf  v,  Polk  County,  41-554, 
561. 

966.  A  bailiff  may  serve  a  precept  for  a 
jury:  State  v,  Arthur,  39-631. 

967.  Besisting  gherilF:  A  receiver  durected 
to  take  possession  of  property  may  call 
upon  the  sheriff  to  prevent  the  commission 
of  the  crime  of  resisting  the  execution  of 
such  order  on  the  part  of  the  person  in  pos- 
session of  the  property :  State  v.  Rivera,  66- 
653. 

96S.  Coroner:  The  compensation  of  ex- 
pert medical  witnesses  called  at  a  coroner's 
inquest  is  to  be  fixed  by  the  ooroner  or 
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jnstiGf*  acting  in  his  place  (Code,  §  8eW),  and 
his  jnrisdiction  in  such  matter  is  exclusive. 
He  may  be  compelled  by  mandamua  to  act, 
bit  no  appeal  is  provided  for:  Cvshman  v. 
WaOiingtofn  County ,  45-255;  Sanford  v.  Lee 
County,  49-148. 

969«  Where  the  sheriff  is  disqualified  from 
performing  the  duties  of  his  office  in  a  partic- 
ular case  by  reason  of  interest  or  otherwise, 
the  coroner  and  not  the  deputy  sheriff  should 
act  (Code,  ^  350)  in  his  place :  Minott  v.  Vine- 
yard, 11-90. 

970.  This  statutory  provision  applies  in 
criminal  as  inrell  as  in  civil  cases,  and  upon 
the  filini^  of  the  affidavit  contemplated  by 
the  statute,  showing  the  prejudice  or  interest 
of  the  sheriff ,  the  coroner  should  be  directed 
to  act  in  place  of  the  sheriff :  State  v,  Hardin, 

«s-e33. 

971.  Where  the  disqualification  of  the 
^beriff  is  made  known  before  the  issuance  of 
a  writ,  and  also  the  disqualification  of  the 
coroner,  it  is  not  objectionable  to  direct  the 
writ  to  the  person  specially  appointed: 
Jiinott  r.  Vineyard,  11-90. 

972.  The  credit  to  be  given  to  the  return 
of  the  person  so  appointed  will  depend  on  the 
validity  of  the  appointment.  In  a  particular 
case  the  appointment  Jield  not  to  show  suf- 
ficiently that  there  was  *'  no  sheriff,  deputy 
dieriff,  or  coroner  qualified,"  etc. :  Currens 
V.  Batcliffe^  9-909. 

978.  To  make  a  service  of  notice  by  the 
ooxoner,  as  such,  good,  it  must  appear  from 
the  record  y  that  the  sheriff  was  disqualified 
to  act :  Beard  v.  Smith,  9-50 ;  Chord  v.  Mc- 
Coy, Hor.,  811. 

974.  The  sureties  upon  the  official  bond  of 
the  coroner  are  accountable  on  such  bond  for 
hk  acts  while  acting  as  ex  officio  sheriff :  Tie- 
man  V,  Haw,  49-312. 

Coiuity  superintendents:  See  Schools,  V. 

IV.  Townships. 

979.  Cannot  rae  or  be  sned:  A  township 
is  not  a  corporation  authorized  to  sue  and 
to  be  sued.  It  is  no  more  than  a  legal  subdi- 
visiofi  of  a  county  for  governmental  pur- 
poses and  has  no  corporate  powers  as  such : 
Taum^ip  of  West  Bend  v.  Munch,  52-132; 
WeHsv.  Stoniback,  59-370. 

97&  But  if  th»  action  is  brought  in  the 


name  of  the  township,  the  petition  may  be 
amended  by  the  substitution  of  the  name  of 
the  officer  of  the  township  as  plaintiff,  who 
is  entitled  to  the  custody  of  the  money  sued 
for:  Wells  v,  Stomback,  69-876. 

977.  Division  of  township:  Where  the 
application  for  division  of  the  township  is 
properly  made,  the  board  of  supervisora  has 
no  discretion  and  may  be  compelled  by  man- 
damua to  make  such  division:  Henry  v.  Tay- 
lor, 57-73. 

978.  Upon  the  formation  of  a  new  town- 
ship, no  election  except  that  upon  the  ques- 
tion of  formation  of  such  township  can  be 
held  until  after  the  1st  of  January  following. 
Special  elections  contemplated  or  authorized 
by  law  to  be  held  prior  to  that  time,  must  be 
held  in  the  old  or  original  township:  Will- 
iams V,  Poor,  65-410. 

979.  The  new  township  does  not  become 
independent  until  its  complete  organization, 
w^hich  is  on  the  Ist  of  January  following, 
when  the  officers  elected  for  it  enter  upon 
the  discharge  of  their  duties :  Lamb  v,  Bur- 
lington, C.  R,  <fc  3f.  R.  Co,,  39-383. 

980.  Township  assessor:  Under  previous 
statutory  provisions  for  the  election  of  asses- 
sors for  cities  and  towns  included  within  the 
limits  of  a  township  distinct  from  the  assessor 
elected  for  the  township  outside  of  such  city 
or  town,  held,  that  the  assessor  thus  elected 
for  the  city  or  town  was  not  a  municipal,  but 
a  township/  officer:  Kinnie  v.  Waverly, 
42-486. 

981.  The  statute  making  provisions  for  the 
election  of  separate  assessors  within  a  city  or 
town  included  in  the  limits  of  a  ix)wnship, 
applies  only  to  townships  containing  cities 
and  towns  incorporated  under  the  general 
incorporation  law,,  and  not  to  those  existing 
under  special  charter :  State  v.  Finger,  46-25. 

982.  Where  two  townships '  are  included 
within  the  corporate  limits  of  a  city,  and 
therefore  comprise  but  one  assessorial  dis- 
trict, the  county  board  of  equalization  can- 
not equalize  taxation  as  between  such  town- 
ships, but  can  only  act  upon  the  whole 
district:  Oetchdl  v.  Supervisors  of  Polk 
County,  51-107. 

983.  Township  colleetor:  A  warrant  is 
not  required  to  be  attached  to  the  duplicate 
tax  list  put  into  the  hands  of  the  township 
collector :  Shaw  v.  Orr,  80-355,  361. 
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084.  The  prorision  as  to  the  return  of  the 
tax  list  by  the  township  collector  to  the  treas- 
urer by  the  first  Monday  in  May,  is  merely 
directory  and  does  not  limit  the  authority  of 
8uch  collector  to  act  after  that  time :  Ibid, 

085.  Township  trustees:  Written  orders 
given  by  the  township  trustees  for  the  relief  of 
poor  persons  are  valid  without  being  other- 
wise made  of  record:  Bremer  County  t\ 
Buchanan  County,  61-624. 

And  further  as  to  the  powers  and  duties  of 
township  trustees  with  reference  to  the  relief 
Df  the  poor,  see  Poor. 

086.  Constable:  A  constable  is  properly  a 
township  officer,  although  he  is  considered 
as  a  county  officer  for  some  purposes :  State 
V.  BevanSf  37-178. 

087.  A  justice  of  the  peace  has  no  author- 
ity to  appoint  a  special  constable  to  assist 
peace  officers  in  seizing  liquors.  He  cannot 
give  to  a  special  constable  thus  appointed, 
genercd  authority :  Foster  v,  Clinton  County, 
51-641. 


NEGLIGENCE. 

I.  What  constitutes;  evidence;  burden 

OP  PROOF. 

II.  Respondeat  superior;  neolioence  of 

CONTRACTOR     AND      FELLOW-SERVANT ; 
WHO  DEEMED  FELLOW-SERVANT. 

III.  Contributory  neguqence. 

As  to  negligence  of  Railroads,  see  that  title. 

As  to  liabiUty  of  Municipal  Corporations 
for  negligence  with  reference  to  streets, 
bridges,  etc.,  see  that  title. 

Pleading  negligence,  see  Pleadings,  §§  61, 
166-8,  487. 

I.  What  constitutes;  evidence;  bur- 
den of  proof. 

1.  Defined:  Negligence  is  the  omitting  to 
do  something  that  a  reasonable  person  would 
do,  or  doing  something  that  a  reasonable  per- 
son would  not  do:  Bu^h  v.  Davenport, 
6-443. 

2.  Ordinary  care:  The  amount  of  care  re- 
quired to  be  used  in  doing  an  act  may  be  in 
proportion  to  tlie  cliaracter  of  the  act  to  be 
done  and  the  magnitude  and  extent  of  the 
injury  which  may  result  from  the  want  of 
proper  skill  and  prudence,  although  notliing  j 


beyond  ordinary  care  is  necessary  in  the  act : 
Cote^  V.  Davenport,  9-287. 

8.  Negligence  is  usually  a  question  of  fact, 
and  whether  the  circumstances  are  such  as 
to  call  for  the  exercise  of  certain  precaution- 
ary measures  to  avoid  danger  is  for  the  jury : 
Walters  V,  Chicago,  R,  /.  <fe  P.  R,  Co.,  41-71. 

4.  Ordinary  care  is  no  fixed  and  unalterable 
standard  of  care,  but  is  to  be  determined  by 
the  facts  of  each  particular  case,  and  is  as  vari- 
able as  the  cases :  Murphy  v.  Chicago,  R,  I.  db 
P.  P.  Co.,  38-539;  Messenger  v.  PcUe,  42-443. 

5.  An  instruction  that  ordinary  care  and 
diligence  consists  in  doing  everything  which 
a  man  of  such  care  and  diligence  would  do, 
and  in  omitting  to  do  everything  which  a 
person  of  like  care  and  diligence  would  omit, 
Jield  correct ;  Litth  v.  McQuire,  48-447. 

6.  Knowledge  of  defects  in  machinery: 
Where  defendant  is  charged  with  negligence 
in  the  use  of  a  structure  which  has  become 
defective,  it  is  incumbent  upon  plaintiff  to 
prove  that  the  defect  came  to  the  knowledge 
of  the  defendant,  or  existed  for  such  a  length 
of  time  that  knowledge  should  be  presumed : 
Case  V,  Chicago,  R.  I.  6b  P.  P.  Co.,  64-762. 

7.  Therefore,  held,  that  where  a  car  door 
fell  from  a  moving  train  and  injured  plaint- 
iff, that  mere  proof  of  the  accident,  and  its 
attending  circumstances,  did  not  raise  a  pre- 
sumption of  negligence  on  the  part  of  the 
defendant:  Ibid, 

As  to  what  is  sufficient  notice  to  charge  a 
city  with  knowledge  of  defects  in  streets,  see 
Municipal  CJorporationb,  §§  663-681. 

8.  Presumption  from  aceideBt:  Where  a 
dangerous  accident  occurs  which,  under  or- 
dinary circumstances,  would  not  have  hap- 
pened had  the  defendant  and  its  employees 
exercised  due  care,  prudence  and  watchful- 
ness, proof  of  such  an  accident,  with  its  at- 
tendant circumstances,  raises  a  presumption 
of  negligence,  and  the  burden  of  proof  is  cast 
upon  defendant  to  rebut  this  presumption. 
To  this  end  defendant  must  show  that  in  the 
selection  and  operation  of  the  machinery 
which  caused  or  contributed  to  the  accident, 
it  used  due  care,  etc.  It  is  error  to  instruct 
that  in  such  case  it  devolves  upon  defendant 
to  satisfactorily  explain  the  accident :  Tuttlt 
V.  Chicago,  R,  I.  &  P.  P.  Co.,  48-236. 

Further,  see  Carribbs,  §  153,  and  Bail- 
roads,  §§  487,  488,  671. 
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PnsBMption  as  to  care,  see  infra,  %%  141- 
14S. 

%.  Barden  of  proof  as  to  Begrlfgenoe:  A 
peraoQ  suing  for  ne^lig^nce  must  prove  it : 
Baird  r.  McnfordL^  29-531. 

10.  A  party  seeking  to  recover  on  the 
gronmd  of  negligence  must  aver  such  negli- 
gence, and  the  burden  of  proving  it  is  upon 
him.  The  mere  fact  of  injury  does  not,  in 
genera),  make  oat  a  prima  fade  case :  Oandy 
r.  Odoago  *  N.  W.  IL  Co.,  80-420. 

11«  Where  a  plaintiff  sued  for  the  value  of 
goods  destroyed  by  fire  in  the  hands  of  de- 
fendant as  ^^arehoaseman,  and  in  his  petition 
alleged  that  such  destruction  was  through 
defendant's  negligence,  hdd,  that  the  burden 
of  proof  as  to  negligence  was  upon  plaintiff, 
as  having  been  assumed  by  him,  although  in 
the  absence  of  such  allegation  of  negligence, 
the  burden  might  have  been  on  defendant  to 
prove  Tea»>nable  care :  Denton  v.  C%icago,  R, 
LAP.  IL  Co.,  52-161. 

12.  In  an  action  by  an  employee  against 
his  employer  for  negligence  in  the  construc- 
tion or  operation  of  machinery  or  appliances 
about  the  business  in  which  the  servant  is 
employed^  the  burden  of  proving  the  negli- 
geooe  is  upon  the  plaintiff.  It  is  not  incum- 
bent upon  defendant  to  show  that  he  is 
without  fault  in  constiiicting  the  appliances  in 
eoonection  ^th  which  the  injury  happened : 
Heath  t?.  Whitebreast  Coal,  etc.,  Co.,  65-737. 

IS.  Although  the  burden  of  proi'ing  negli- 
gence is  upon  plaintiff,  yet  as  to  the  degree 
of  proof  necessary  to  establish  the  fact  of 
negiigence,  that  fact  is  relative  only  and  may 
he  aatiafactorily  established  by  evidence  of 
ices  bearing  more  or  less  directly 
which  might  not  be  satisfactory  in 
free  from  difficulty  and  open  to 
proof.  That  is  sufficient  or  satisfac- 
Usry  proof  which  ordinarily  satisfies  an  un- 
ptejndiced  mind:  Qarrett  v.  Chicago  <St  N. 
Mr.  R.  Co.,  36-121. 

14.  Inhere  a  message  received  for  trans- 
wijMiingi  by  a  telegraph  company  is  incorrectly 
tiansmitted,  it  must  be  presumed  that  by  the 
exercise  of  proper  care  it  would  have  been 
correctly  transmitted,  and  the  burden  is  upon 
the  company  to  show  that  the  error  was 
under  conditions  that  relieve  it  of  re- 
:  Turner  v.  Hawkeye  Tel.  Co.,  41- 

45K 


15.  Where  a  telegraph  company  entered 
into  a  contract  to  furnish  market  reports  to 
a  grain  dealer,  which  reports,  it  was  under- 
stood, were  to  be  procured  from  another  line, 
and,  as  delivered,  such  reports  were  erro- 
neous ;  held,  that  the  presumption  would  be 
entertained  that  the  error  occurred  on  the 
part  of  the  last  company :  Ilnd. 

Further  as  to  negligence  in  the  transmis- 
sion of  telegi'aphic  messages,  see  Telegraphs. 

16.  Whether  qnestion  of  law  or  fact:  In 
an  action  against  a  city  for  injuries  received 
from  defects  in  a  street,  held,  that  the  de- 
gree of  care  required  of  plaintiff  to  entitle 
him  to  recover  was  such  care  as  persons  of 
common  prudence  generally  exercise,  and 
that  whether  he  had  exercised  such  degree  of 
care  was  a  question  of  fact  or  a  mixed  ques- 
tion of  law  and  fact  to  be  determined  bv  the 
jury  under  the  direction  of  the  court :  Muach 
V,  Davenport,  6-443. 

17.  Where  the  facts  are  undisputed,  the 
question  of  negligence  becomes  one  of  law: 
McLaury  v.  McGregor,  54-717. 

18.  The  question  of  negligence  is  often 
purely  a  matter  of  law,  as  where  an  act, 
under  all  conditions,  would  inevitably  result 
in  danger  or  injury  to  the  party  who  is  ex- 
posed to  the  consequence  of .  the  act,  or  suf- 
fers therefrom.  But  if  the  act  may  or  may 
not  result  in  injury,  depending  upon  circum- 
stances or  conditions,  whether  it  is  negligent 
is  a  matter  for  the  jury :  Day  v.  Mt.  Pleasant, 
70-193.  And  see  Ford  v.  Central  lovsa  R,  Co. , 
69-627. 

19.  The  question  of  negligence  does  not  in 
all  cases  become  one  of  law  when  the  facts 
are  undisputed.  But  if  there  are  no  conflict- 
ing circumstances,  and  if  the  imdisputedf acts 
are  such  that  a  reasonable  mind  can  draw  no 
other  conclusion  than  that  the  party  was  in 
fault,  it  is  the  province  of  the  court  to  de- 
termine the  question  as  one  of  law :  Mihie  v. 
Walker,  59-186. 

20.  Where  there  is  any  evidence  tending 
to  show  negligence,  the  question  of  negli- 
gence i^for  the  jury;  but  the  question  as  to 
whether  certain  evidence  tends  to  show  neg- 
ligence or  not  is  a  question  of  law :  Sikes  v. 
Sheldon,  5d-744. 

21.  Therefore,  held,  that  the  evidence  in  a 
particular  case  showing  injury  to  plaintiff 
from  the  act  of  defendant  in  leaving  his 
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neck-Toke  standing,  supporting  his  sled 
tongue  by  the  side  of  the  street  where  such 
sled  was  being  unloaded,  such  neck-yoke 
being  afterwards  struck  by  a  runaway  team 
and  thrown  against  plaintiff  on  the  side- 
walk, causing  injury  to  him,  did  not  tend  to 
show  negligence  on  part  of  the  defendant : 
Ibid, 

22.  The  question  whether  a  party  has  been 
guilty  of  negligence  is  not  always  one  of 
law,  even  where  the  facts  are  undisputed. 
If  the  facts  are  such  as  that  but  one  conclu- 
sion can  be  reasonably  drawn  from  them,  it 
is  the  province  6t  the  court  to  determine  that 
conclusion.  But  if  different  mmds  might 
reasonably  reach  different  conclusions  from 
them,  the  parties  are  entitled  to  have  the 
question  determined  by  the  jury :  Whitsett 
V.  Chicago,  B.  J.  <fc  P.  R.  Co.,  67-150. 

28.  Where  defendant's  liability  depends 
upon  whether  he  exercised  ordinary  cai'e  in 
a  particular  case,  the  question  of  care  is  a 
matter  for  the  jury,  and  it  is  error  to  hold 
him  liable  by  making  the  question  one  of  law 
and  not  of  fact :  Deppe  v.  Chicago,  R,  I.  <Sb 
P.  R.  Co.y  86-52. 

24.  Under  the  evidence  in  a  particular 
case,  held,  that  the  question  as  to  whether 
there  was  negligence  on  the  part  of  defend- 
ant or  contributory  negligence  on  the  part  of 
plaintiff  was  a  question  of  fact  for  the  jury : 
Frand8en  v,  Chicago,  R,  I,  <&  P,  R.  Co,,  86- 
372. 

25.  Whether  certain  facts  amount  in  a 
given  case  to  negligence,  is  usually  a  question 
of  fact  for  the  jury,  as  also  is  the  question 
whether  certain  facts  show  contributory  neg- 
ligence  on  the  part  of  the  other  party:  AUen- 
der  V.  Chicago,  R.  I,  (St  P.  R,  Co.,  87-264. 

20.  Negligence,  when  the  facts  upon  which 
it  depends  are  disputed,  is  a  mixed  question 
of  law  and  fact.  Though  the  law  defines  the 
duty  imposed,  the  question  whether  the  cir- 
cumstances exist  that  impose  the  duty  upon 
the  person  is  one  of  fact,  and  this  question 
the  jury  have  the  right  to  pass  upon.  Such 
a  question  must  be  left  to  the  jury,  even 
though  there  be  no  conflict  in  the  evidence : 
Marqiiettev,  Chicago  <&N,  W.R,  Co,,  33-062. 

27.  Custom  or  usage  as  evidence  of  neg- 
ligence: The  fact  that  a  thing  is  usually 
done  in  a  certain  manner  will  not  show  that 
the  doing  of  it  in  that  manner  is  not  negli- 


gence: HamHUm  v.  Des  Moinea  Valley  R, 
Co.,  36-81. 

28.  It  is  not  sufficient,  in  order  to  charge  a 
bailee  with  negligence  in  performing  his  un- 
dertaking, that  it  is  shown  that  his  appliances 
are  not  such  as  are  in  use  in  the  same  neigh- 
borhood by  others  in  the  same  business.  It 
must  appear  that  the  appliances  are  dan- 
gerous, in  order  to  constitute  negligence: 
McPherrin  v.  Jennings,  66-622. 

29.  Where  plaintiff  claimed  damages  for 
injuries  resulting  from  insufficiency  of  water- 
ways in  the  road-bed  of  a  railway  company, 
held,  that  it  was  not  competent  for  the  com- 
pany's engineer  to  show  that,  at  the  time 
such  water-ways  were  constructed,  he  was 
told  by  other  engineers  that  they  were  suffi- 
cient :  Cornish  v.  Chicago,  B,  tSb  Q.  R.  Co., 
49-378. 

As  to  custom  of  banks  in  presenting  nego- 
tiable paper,  see  infra,  §  32. 

80.  Hotel-keeper;  infections  disease: 
Where  the  owner  of  a  hotel  assured  a  person 
proposing  to  become  a  guest  that  there  was 
no  one  therein  afflicted  with  small-pox,  and 
that  the  rumors  to  that  effect  were  untrue, 
and  the  person  to  whom  such  representations 
were  made,  becoming  a  guest,  cauKht  such 
disease  and  w^as  thereby  caused  physical  and 
mental  suffering,  etc.,  held,  that  the  owner 
was  liable  in  damages,  it  appearing  that 
there  was  a  guest  in  the  hotel  afflicted  with 
some  disease  which  the  physician  had  in- 
formed the  proprietor  was  small-pox:  Gil- 
bert V.  Hoffman,  6&-205. 

81.  In  such  case,  held,  that  the  fact  that 
the  guest  had  heard  rumors  of  the  prevalence 
of  the  disease  at  the  hotel,  which  rumors 
were  emphatically  denied  by  the  proprietor, 
was  not  sufficient  to  render  the  action  of  the 
guest  in  going  to  the  hotel  contributory 
negligence  such  as  to  defeat  recovery :  Jbid. 

32.  Protest  of  negotiable  instromeiit  by 
bank:  A  certificate  of  deposit  dated  March 
81,  1874,  payable  one  year  after  date  in  cur- 
rent funds  was  sent  to  another*  bank  in  the 
same  city  where  it  was  issued,  with  instruc- 
tions to  protest  if  not  paid.  It  was  presented 
for  payment  March  31,  1875,  and  protested. 
It  appeared  there  was  a  custom  among 
banks  in  that  city  that  certificates  of  deposit 
should  be  considered  payable  without  days  of 
grace.    In   an  action  against  the  indorseri 
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hdd,  that  the  instrument  was  negotiable  and 
entitled  to  |2nrace,  and  that  he  was  discharged. 
An  action  thereu]>on  being  brought  against 
the  bank  making  presentment,  for  negli- 
gence, hdd^  that  evidence  of  the  custom  was 
admissible  as  showing  that  the  bank  acted 
with  reasonable  prudence  under  the  circum- 
stances and  was  not  guilty  of  negligence: 
Haddock  v.  Citizen^  Nat.  Bank.  5a-542. 

SSL  ExeaTatioBS  dangeroas  to  stock:  It 
ii  negligence  for  the  owner  of  land  situated 
in  a  county  where  stock  is  not  prohibited 
from  running  at  large  to  permit  an  excava- 
tion thereon  to  remain  unguarded  at  a  point 
adjacent  to  a  highway,  and  frequented  by 
stock  running  at  large:  Haughey  v.  Hart, 


34.  The  fact  that  the  animal  injured  is 
running  at  large  cannot  be  imputed  to  the 
owner  as  n^^gence :  Ibid. 

Further  as  to  negligence  in  allowing  cattle 
to  ran  at  large,  see  Animals,  ^§  &-10. 

8a.  Ifegligence  of  architeet:  Where  an 
architect  was  employed  to  furnish  plans  for, 
and  superintend  the  construction  of,  a 
hoikling,  and  such  building  was  so  negli- 
gmtly  constructed  as  that  the  walls  imme- 
became  damaged  by  cracking  by 
of  an  insufficient  foundation,  hsld, 
that  the  architect  thus  employed  was  liable 
in  damages  for  negligence :  Schreiner  v,  Mil- 
kr,  67-91. 

34S.  Injiirles  from  animal:  Where  plaint- 
iff allowed  defendant  to  put  a  stallion  into 
plaintiff*8  stable  and  had  equal  knowledge 
with  defendant  as  to  whether  he  was  securely 
fastened,  and  as  to  whether  there  was  liabil- 
ity of  damage  being  caused  by  him  to  other 
animals,  held^  that  he  could  not  recover  from 
defendant  for  injuries  so  caused:  MUne  v. 
Walker^  59-186. 

Telecrraph  company,  negligence  of,  in 
tnnsmitting  message,  see  Tblbgbaphs. 

Attorney,  negligence  of,  see  Attobneys, 
^33,33. 

Ofleers,  liability  of  for  negligence,  see  that 
tttie. 

As  to  negligence  of  officer  in  attaching 
property,  see  Attachmsnt,  §  160. 

87.  Prohibited  act:  Whenever  an  act  is 
OBjoioed  (X"  prohibited  by  law,  and  a  viola- 
tioa  of  statute  in  that  respect  is  made  a  mis- 
demeaaor,  any  injury  to  the  person  of  an- 


other caused  by  such  violation  is  the  subject 
of  an  action,  and  it  is  sufficient  to  allege  the 
violation  of  the  law  as  tlie  basis  of  the  right 
to  recover,  and  as  constituting  the  negli- 
gence complained  of:  Messenger  v.  Pate,  42- 
443. 

88.  Where  the  owner  of  an  animal  turns 
it  at  large  in  violation  of  law  he  is  guilty  of 
contributory  negligence  in  thus  allowing  it 
to  be  at  large,  so  as  to  defeat  recovery  for  in- 
juries received  by  such  animal  from  negli- 
gence of  the  city  with  regard  to  its  streets: 
GribfOe  v.  Sioux  City,  38-390. 

As  to  what  will  constitute  contributory 
negligence  in  allowing  stock  to  be  at  large  so 
as  to  defeat  the  right  of  action  against  a  rail- 
way company  for  injuries  to  such  stock,  see 
Railroads,  §§  44€M148. 

89.  An  act  which  is  in  violation  of  law,  as 
for  instance  the  operating  of  a  railroad  train 
at  a  rate  of  speed  prohibited  by  a  city  ordi- 
nance, constitutes  negligence :  Correll  v,  Bur- 
lington, an,  (SbN,  R.  Co., '38-120. 

Further  as  to  when  improper  speed  of  a 
railway  train  will  constitute  negligence,  see 
Railkoads,  §§  656-660. 

40.  Sale  of  fire-arms:  One  who  has  been 
injured  by  the  unlawful  or  criminal  act  of 
another  may  maintain  an  action  for  the  re- 
covery of  the  damage  sustained  by  him  in 
consequence  or  the  injury.  In  such  a  case  the 
wrong-doer  is  held  liable,  not  only  for  such 
injuries  as  are  the  immediate  and  natural 
consequences  of  his  conduct,  but  for  all  such 
consequential  injuries  as  might  reasonably 
have  been  anticipated  as  the  probable  result 
of  the  wrongful  act;  Poland  v.  Earhart, 
70-285. 

41.  But  the  unlawful  sale  of  fire-arms  to  a 
minor,  fifteen  years  of  age,  by  the  use  of 
which  such  minor  afterward  in jui<ed  himself, 
held  not  sufficient  to  show  a  cause  of  action,  on 
the  part  of  such  minor,  to  recover  for  loss  of 
services  and  expenses  incurred  by  reason  of 
such  injury.  It  cannot  be  said  that  defend- 
ant might  reasonably  have  anticipated  that 
an  accident  would  occur  from  the  handling 
of  the  weapon  from  the  fact  alone  that  the 
person  to  whom  it  was  sold  was  a  minor: 
Ibid. 

42.  Setting  out  fire:  A  person  will  not  bo 
liable  for  damages  sustained  by  reason  of  fire 
passing  from  his  own  premises  to  those  of  an- 
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other  if  he  has  used  proper  caution  and  dili- 
gence in  preventing  it :  DeFrance  v,  Spencer, 
2G.  Gr.,462. 

43.  Under  a  statute  somewhat  similar  to 
Code,  §3  3889,  8890,  but  providing  that  the 
party  setting  out  fire  should  be  liable  for  the 
damages  sustained,  held^  that  he  would  not 
be  liable  where  he  had  not  willfully  or  mali- 
ciously permitted  or  suffered  the  fire  to  pass 
beyond  his  premises  so  as  to  injure  another : 
Ibid, 

44.  A  party  setting  out  fire  must  show 
care  and  caution  in  order  to  prevent  injury, 
and  if  he  is  guilty  of  negligence,  he  will  be 
liable  for  the  damages  resulting,  and  it  is  er- 
roneous to  charge  the  jury  that  he  will  only 
be  liable  in  case  of  gross  negligence :  Hanlon 
V,  Ingram^  1-108. 

4o.  All  of  the  circumstances  should  be  care- 
fully weighed,  and  unless  they  disclose  with 
reasonable  certainty  that  in  setting  out  the 
fire  and  attempting  to  prevent  its  escape  de- 
fendant has  not  made  use  of  those  measures 
wliich  as  a  prudent  and  cautious  man  he 
would  have  used  in  the  protection  of  his  own 
property,  he  should  be  held  liable :  Hanlon  v. 
Ingram,  &-81. 

40.  It  is  not  necessary,  in  order  to  fix  the 
liability  of  the  party  who  has  allowed  fire  to 
escape  from  his  premises  that  the  act  should 
have  been  done  with  intent  to  injure  the  per- 
son complaining :  Jacobs  v,  Andrews,  4-506. 

47-  Under  the  statutory  provisions  (Code, 
fig  3889,  3890),  a  party  setting  out  fire  is 
liable  for  damages  resulting  therefrom  to 
others  only  where  he  sets  the  fire  out  willfully 
or  without  using  the  proper  caution :  Conn  v. 
May,  86-241. 

48.  Setting  out  fire  in  a  cultivated  field 
was  not  within  the  terms  of  the  foregoing 
sections  until  the  amendment  thereof:  Bru- 
nell  V,  Hopkins,  42-429. 

49.  Under  the  latter  of  these  two  sections 
a  party  is  absolutely  liable  for  all  damages 
resulting  from  the  act  prohibited  without  re- 
gard to  the  question  of  negligence :  Ibid, 

As  to  liability  of  railroad  companies  for 
damages  from  fire  set  out  by  its  engines,  see 
Railroads,  V. 

50.  Injury  from  vicious  dog:  In  an  action 
for  injury  done  to  plaintiff's  team  by  defend- 
ant's dog,  which  followed  plaintiff  from  de- 
fendant's home,  held,  that  an  instruction 


which  denied  recovery  if  plaintiff  allowed 
such  dog  to  follow  him  when  he  might  have 
prevented  it  was  erroneous,  as  there  might 
have  been  no  negligence  in  not  preventing 
tlie  dog  from  following :  Shehan  v,  Cornwall, 
29-99. 

51.  The  fact  that  in  a  single  instance  i\ 
dog  has  bitten  a  person  is  sufficient  to  charge 
the  owner  with  knowledge  of  his  vicious 
nature  and  habits.  It  then  becomes  imma- 
terial whether  the  owner  is  negligent  in  per- 
mitting him  to  be  at  large  or  not.  He  is 
absolutely  bound  to  restrain  him  and  is  liable 
in  damages  for  injuries  caused  by  him :  Mar- 
sel  V,  Bowman,  62-57. 

52.  In  an  action  for  damages  resulting 
from  the  frightening  of  plaintiff^s  horse  by 
defendant's  dog,  heM,  that  the  fact  that  the 
accident  happened  on  Sunday,  while  plaintiff 
was  riding  on  a  business  errand,  would  not 
defeat  his  right  of  recovery:  Schmid  r. 
Humphrey,  48-652. 

53.  Negligence  in  employment  of  sery- 
ant :  In  an  action  against  a  master  for  injur- 
ies resulting  from  the  employment  of  a 
negligent  servant,  it  is  proper  to  show  spe- 
cific acts  of  negligence  on  the  part  of  such 
servant  where  the  master  is  in  condition  to 
know  of  such  negligent  acts :  Couch  t\  Wat- 
son Coal  Co,,  46-17. 

54.  In  such  case,  also,  held,  that  it  was 
proper  for  defendant's  superintendent  to 
state  as  a  witness  his  opinion  as  to  the  com- 
petency of  such  servant,  although  not  quali- 
fied to  judge  as  an  expert  of  such  services: 
Ibid, 

55.  Where  plaintiff  sought  to  recover  from 
defendant  for  dam^es  occasioned  by  failure 
of  defendant's  servant  to  properly  manage  a 
stallion  belonging  to  defendant,  held,  that 
the  competency  of  the  servant  being  directly 
in  issue  under  the  pleadings,  evidence  with 
respect  thereto  should  have  been  admitted : 
Peterson  v,  Adanison,  67-739. 

56.  Physician  or  surgeon :  It  is  error  to 
hold  a  physician  or  surgeon  liable  for  not 
possessing  and  employing  such  reasonable 
skill  and  diligence  as  are  ordinarily  exercised 
by  thoroughly  educated  physicians  and  sur- 
geons. The  true  rule  is  that  they  are  liable 
for  failure  to  use  ordinary  skill  and  diligence 
as  ordinarily  exercised  in  their  profession  by 
the  members  thereof  as  a  body,  that  is,  the 
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msooable  care  and  diligence  usually  exer- 
cised by  the  profession  aa  a  whole :  Svwthera 
p.  Hanks.  34-286. 

«7.  The  legal  standard  of  skill,  care  and 

diligence  required  of  physiciaDS  and  surgeons 

is  the  reasonable  care  and  diligence  ordinarily 

exercbed  by  the  members  of  the  profession 

aft  die  time  of  the    treatment  in  question, 

faaTiBg  r^ard  to  the  advanced  state  of  the 

pntfesBiun  at  that   time ;  the  degree  of  skill 

and  diligence  which  has  ordinarily  character- 

iied  the  profession  as  a  whole  or  generally, 

aod  not  that  of  any  particular  class  or  por- 

tkm  of  the  profession.     The  rule  of  law  ap- 

pikable  to  mechanics  and  artificers  generally 

is  not  applicable  to  professional  men:  Al- 

momd  r.  Nugent,  34-300. 

9%.  The  law  recognizes  no  particular  school 
of  practice  in  medicine,  and  requires  of  the 
practitioner  the  exercise  of  ordinary  skill  and 
eve  in  accordance  with  the  practice  of  the 
school  which  he  professes  to  follow,  and  he 
may  show  by  way  of  defense  in  an  action 
for  malpractice  that  the  practice  followed  by 
hhn  is  that  recognized  as  proper  by  his 
iichool:    Bowman  V.  WoocUt,  1  G.  Gr.,  441. 

i9.  The  fact  that  a  broken  limb  after  being 
re^^et  is  shorter  than  before  is  not  prima 
facie  evidence  of  want  of  skill  in  the  sur- 
geon :  Piles  V.  Hughes,  10^79. 

IL  Respondeat  superior;  negli- 
oknck  of  contractor  and  fel- 
Ijow-servant  ;  who  deemed  fel- 
ix>w-8ervant. 

€0l  Xesriigeiice  of  contractor:  The  rule  of 
retpondeat  superior  is  applicable  only  to  the 
reiationfihipB  of  principal  and  agent,  and  mas- 
Tier  and  servant.  Where  B.  was  under  con- 
tzact  to  protect  P.'s  farm  from  fire,  Tie/ci, 
that  B.  was  not  to  be  considered  P.'s  servant, 
umply  because  the  work  was  being  done  for 
P/s  benefit,  and  that  B.  and  not  P.  was  lia- 
ble for  damages  to  third  persons  resulting 
from  the  carelessness  or  negligence  of  B.  or 
his  servant  in  performing  the  contract: 
KOiagg  r.  Payne,  21-575. 

6L  If  the  person  sought  to  be  charged  as 
employer  for. the  negligence  of  his  employee 
did  not  contract  with  the  party  committing 
the  wfongful  act  for  his  services,  and  is  not 
directly  liable  to  him  for  compensation,  and 
has  00  such  control  oveivhim  as  will  enable  the 


employer  to  direct  the  manner  of  perform- 
ance, he  is  not  liable  for  the  wrongful  act  of 
such  person:  Callahan  v,  Burlington  <Sb  M. 
jR.  R,  Co.,  2a-562. 

62.  Where  plaintiff  sought  to  recover 
from  defendant  for  injuries  received  through 
the  negligence  of  a  party  claimed  by  plaint- 
iff to  be  an  employee  of  defendant  having 
supervision  of  the  work  in  which  plaintiif 
was  engaged,  but  it  was  claimed  by  defend- 
ant that  such  person  was  a  contractor  hav- 
ing plaintiff  in  his  employment,  and  for 
whose  Ibegligence  defendant  was  not  respon- 
sible, lidd,  that  the  bare  belief  of  plaintiff, 
though  founded  on  reasonable  cause,  that  the 
person  guilty  of  negligence  was  defendant's 
servant,  which  belief  was  not  created  by  de- 
fendant and  was  not  the  result  of  his  acts, 
could  not  make  liim  liable :  Johnson  t\  Owen, 
33-518. 

63.  Where  work  is  contracted  to  be  done 
which  is  not  of  itself  dangerous,  but  becomes 
so  by  the  negligence  of  the  contractor,  the 
employer  is  not  liable  for  injuries  resulting 
therefrom ;  but  if  the  work  is  dangerous  of 
itself  unless  guarded,  and  the  employer 
makes  no  provision  for  its  being  guarded  and 
does  not  make  proper  effort  to  guard  it  him- 
self, then  he  is  negligent  and  cannot  escape 
liability  on  the  ground  that  the  work  was 
done  by  a  contractor :  Wood  v.  Independent 
School  Dist,  44-27;  Van  Winter  r.  Henry 
County,  61-684. 

64.  There  may,  perhaps,  be  a  piece  of 
machinery  so  peculiarly  dangerous  that  a 
right  of  action  would  exist  at  common  law 
for  injuries  received  by  such  machinery  if 
left  unguarded;  but  in  a  particular  cuse, 
lield,  that  a  drilling  machine  was  not  so  pe- 
culiarly dangerous  that  a  school  district  was 
liable  for  injuries  to  a  child,  received  from 
such  machine  which  was  being  employed  by 
a  contractor  in  the  school-house  grounds  and 
was  left  unguarded:  Wood  v.  Independent 
School  Dist.,  44-27. 

65.  Where  a  county  provided  for  grading 
and  filling  to  be  done  at  the  approaches  to  a 
county  bridge,  and  the  work  being  completed 
on  the  one  side,  plaintiff  went  upon  the 
bridge  and  was  injured  by  reason  of  failure 
to  properly  grade  the  side  not  completed, 
lield,  that  the  county  was  liable :  Van  Win- 
ter V.  Henry  County,  61-684. 
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66.  In  an  action  against  defendant,  a  rail- 
road company,  for  damages  resulting  from 
the  negligent  setting  out  of  fire,  etc.,  in  the 
construction  of  its  road,  it  being  alleged  that 
defendant  let  the  contract  of  grading  to  W. 
&  Co.,  who  sublet  to  F.  and  that  in  its  con- 
tract defendant  expressly  reserved  the  right 
of  giving  general,  and  in  many  cases  specific, 
directions  as  to  how  said  work  should  be  per- 
formed, and  among  others  that  the  ground 
should  be  cleared  and  the  material  removed 
or  burned,  as  defendant  through  its  egineer 
might  direct,  and  that  an  engineer  of  defend- 
ant ordered  an  employee  of  the  subcontractor 
to  bum  certain  rubbish  on  said  premises,  in 
doing  which  fire  was  negligently  permitted  to 
escape  to  plaintiffs  injury,  /ic/d,  that  the  par- 
ties doing  the  act  complained  of  were  not  so  far 
under  the  control  of  defendant  as  that  defend- 
ant could  direct  the  manner  of  the  perform- 
ance, and  that  defendant  was  not  liable :  Cal- 
lahan V,  Burlington  <St  M,  B.  It  Co.,  28-562. 

07.  Negligence  of  co-employee  or  fellow- 
servant:  Whilst  under  the  maxim,  respond- 
eat superior f  the  principal  is  liable  in  a  civil 
suit  for  all  damages  which  a  third  person 
may  sustain  from  the  wrongful  act  of  the 
agent  done  in  the  course  of  his  employment, 
whether  authorized  by  his  principal  or  not, 
there  is  an  exception  to  such  rule,  as  well  set- 
tled and  as  uniformly  established  as  the  rule 
itself,  which  is  that,  where  different  persons 
are  employed  by  the  principal  in  a  common 
enterprise,  no  action  can  be  brought  by  one 
of  them  against  the  employer  on  account  of 
injuries  sustained  through  the  negligence  of 
another:  Sullivan  v,  Mississippi  <St  M,  B. 
Co.,  11-421 ;  Troughear  v.  Lower  Vein  Coal 
Co.,  62-576. 

68.  Where  negligence  of  a  fellow-servant 
is  the  proximate  cause  of  the  injury,  a  recov- 
ery therefor  cannot  be  had  from  the  master : 
Neilson  v.  Gilbert,  69-691. 

Further  as  to  liability  of  railroad  compa- 
nies for  negligence  of  employees  causing  in- 
juries to  co-employees  in  the  operation  of 
the  railroad  and  as  to  what  acts  shall  be 
deemed  as  embraced  in  the  dangerous  busi- 
ness of  operating  a  railroad,  so  as  to  come 
within  the  statutory  provisions  on  the  sub- 
ject, see  Railroads,  VI,  b. 

09.  Employees  of  different  grades:  It  is 
error  to  instruct  a  jury  that  an  employer  is 


not  liable  to  an  employee  for  the  negligence 
of  the  servants  or  other  employees  of  the 
employer.  There  may  be  circumstances 
growing  out  of  the  difference  of  grade  of  the 
servants  or  employees  which  will  render  de- 
fendant liable:  Baldwin  v.  St  Louis,  K.  A 
N.  W.  B.  Co.,  68-210. 

70.  The  master  is  not  liable  to  a  servant 
for  damages  resulting  from  the  negligence  of 
a  co-servant  of  a  superior  grade,  but  who  is 
invested  with  no  authority  in  the  general 
management  of  the  business:  Peterson  v. 
Whitebreast  Coal,  etc.,  Co.,  50-678. 

71.  Who  deemed  fellow-serrants  or  co- 
employees:  A  track  inspector  and  an  engi- 
neer in  the  employ  of  the  same  railroad  com- 
pany, and  in  the  performance  of  their 
respective  duties,  are  employees  engaged  in 
a  common  enterprise,  so  that  aside  from 
statutory  provision  the  employer  would  not 
be  liable  to  one  for  injuries  received  through 
the  negligence  of  the  other:  Sullivan  v. 
Mississippi  <St  M.  B.  Co.,  11-421. 

72.  A  subcontractor  for  the  building  of 
bridges  and  indirectly  in  the  employ  of  a 
railroad  company,  whose  duties  are  wholly 
disconnected  from  the  operation  of  the  road, 
held  not  to  be  a  co-servant  with  the  em- 
ployees operating  a  train :  Donaldson  v,  Mis- 
sissippi &  M.  B.  Co.,  18-280. 

78.  The  question  whether  an  employee  or 
agent  of  the  employer  is  a  co-employee  with 
the  person  injured  so  as  to  defeat  recovery  by 
the  latter,  is  ordinarily  a  mixed  question  of 
law  and  fact:  Potter  v.  Chicago,  B.  I.  <St  P. 
B.  Co.,  40-899. 

74.  A  brakeman  on  a  train  and  an  em- 
ployee of  the  company  charged  with  the 
duty  of  inspecting  the  machinery  and  ap- 
pliances, are  not  such  co-employees  that  the 
former  cannot  recover  from  the  company  for 
injuries  resulting  from  the  negligence  of  the 
latter:  Brann  v.  Chicago,  B.  I.  <&  P.  B.  Co., 
58-595» 

75.  A  party  engaged  by  a  railway  company 
as  a  private  detective  and  the  engineer  of  an 
engine  on  the  company *s  road,  held  to  be  co- 
employees.  Tlie  fact  that  such  employees  are 
engaged  in  different  branches  of  service  can 
make  no  difference  in  their  rights:  Pyne  v. 
Chicago,  B.  <fir  Q.  B.  Co.,  54-228. 

70.  The  foreman  of  a  force  of  hands  who 
has  no  authority  over  the  men  in  his  charge 
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exoefpt  to  direct  them  about  their  work,  and 
who  labois  with  them  as  one  of  the  gang,  is 
a  fdk>w-eervant  w^ith  other  members  of  the 
force  and  is  not  a  vice-principal  in  such  sense 
tlot  his  negligence  causing  injuries  to  one  of 
the  men  is  not  negligence  of  a  fellow-servant : 
ibfeyr.  Chicoffo,  IL  I.  <Sb  P,  R.  Co.,  64-644. 

77.  Where  defendant  who  was  engaged  as 
eontractor  in  hailding  a  house  contracted 
with  B.  to  fumiah  labor  and  materials  for  the 
wtirk,  B.  being  a  carpenter  in  defendant's 
employ,  and  plaintiff,  a  workman  employed 
by  defendant  on  the  work,  was  injured  by 
the  falling  of  a  defective  scaffolding  erected 
by  B.,  Aeid,  that  plaintiff  and  B.  were  f ellow- 
sarants  and  defendant  was  not  liable :  Benn 
«.  i^^uO,  65-407. 

Further  as  to  who  are  deemed  fellow- 
Barants  in  the  employ  of  a  railway  com- 
pany, see  Baii^boads,  Y I,  b. 

m.    CONTRIBUTOBY   KEOLIOENCE. 

As  to  contributory  negligence  in  actions  for 
negligence  against  railroads,  see  Railboads, 
VI,  G,  d ;  and  in  actions  against  municipal 
oorporations  for  defects  in  streets  or  bridges, 
seeMuiaciPAii  Cobpobations,  ^§  682-708. 

78.  Befeats  reeorery:  Where  plaintiff  by 
his  own  negligence  or  carelessness  has  con- 
tribated  to  produce  the  casualty  from  which 
he  has  suffered  damage,  he  cannot  recover : 
Wri^t  V.  lUinois  A  Miss.  Tel.  Co.,  20-195. 

79.  This  rule  is  based  upon  two  conditions, 
first  that  no  person  shall  be  i>ermitted  to 
take  advantage  of  his  own  wrong,  and  sec- 
ond, the  supposed  inability  of  a  court  of  law 
to  apportion  the  damages  according  to  the 
iQspectiTe  faults  of  the  parties :  Ibid. 

SO.  So,  although  contributory  negligence  is 
not  such  as  to  prevent  recovery,  plaintiff  can- 
not recover  for  any  enhancement  of  damage 
by  reason  of  his  own  want  of  care :  Ibid. 

81.  Plaintiff  cannot  recover  for  an  injury 
malting  from  defendant's  negligence,  if  the 
want  of  care  and  prudence  in  the  party  in- 
jured in  any  way  contributed  directly  to  the 
injury:  Haley  v,  Chicago  <fc  N.  W.  R.  Co., 

21-1(S. 

82.  In  an  action  for  injury  resulting  from 
negilgence  of  another,  it  is  not  necessary  to 
show  that  the  fault  of  plaintiff  caused  the  in- 
JBiy  in  onler  to  defeat  a  recovery;  but  if  it 


be  shown  that  plaintiff's  action  contributed 
directly  to  the  injury,  there  can  be  no  recov- 
ery: Sherman  v.  Western  Stage  Co,^  24-515. 
88.  A  party  cannot  recover  for  injuries  sus- 
tained resulting  from  his  contributory  negli- 
gence, or  when  such  negligence  was  in  whole 
or  in  part  the  proximate  cause  of  such  injury : 
Spencer  v.  lUinois  Cent  R,  Co,,  29-55. 

84.  An  instruction  that  such  contributory 
negligence  will  be  taken  into  consideration 
in  determining  the  liability  of  defendant, 
held  erroneous :  Ibid. 

85.  One  suing  for  the  negligence  of  another 
must  prove  such  negligence,  and  also,  if  an  is- 
sue be  made  thereon,  his  own  freedom  from 
negligence  contributing  to  the  injury :  Baird 
V.  Morfard,  29-531. 

86.  The  erection  of  a  building  in  a  stream, 
the  flow  of  which  against  the  building  causes 
damage,  will  be  contributory  negligence  de- 
feating recovery  against  the  city  for  dam- 
ages :  HoehJ  v.  Muscatine,  57-444 ;  Fulleam  v. 
Muscatine,  57-457. 

87.  If  such  damage  might  have  been  pre- 
vented by  plaintiff  at  slight  expense  he  can- 
not recover :  Ibid.  And  further  as  to  duty 
to  prevent,  see  Damages,  I,  i. 

88.  One  who  is  injured  by  the  mere  negli- 
gence of  another  cannot  recover  any  com- 
pensation for  his  injury,  if  by  his  own 
ordinary  negligence  and  willful  wrong  he 
contributed  to  produce  the  injury  of  which 
he  complains,  so  that  but  for  his  own  con- 
curring and  operating  fault  the  injury  would 
not  have  happened :  Cooper  v.  Central  R.  of 
Iowa,  44-184. 

89.  It  is  error  to  give  an  instruction  as  to 
defendant's  negligence  as  a  ground  for  re- 
covery without  adding  the  other  necessary 
element,  the  absence  of  contributory  negli- 
gence on  the  part  of  plaintiff :  McCormick  v, 
Chicago,  R.  I.  <&  P.  R.  Co.,  47-345. 

90.  In  an  action  against  a  bailee  for  dam- 
ages from  failure  to  perform  the  duties  aris- 
ing out  of  the  bailment,  the  doctrine  of 
contributory  negligence  has  no  application : 
McPherrin  v.  Jennings,  66-622. 

91.  The  general  rule  as  to  contributory 
negligence  has  uniformly  been  held  applica- 
ble, in  this  state,  in  cases  of  personal  injury, 
and  it  is  doubtless  applicable  in  all  oases  of 
injury  to  property,  where  at  the  time  of  the 
injury  the  property  was  under  the  personal 
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control  or  management  of  the  owner.  It  is, 
however,  but  a  rule  of  practice,  and  can 
have  no  application  where  the  question  does 
not  arise  whether  the  injury  complained  of 
resulted  from  the  concun*ent  negligence  of 
the  complainant  and  the  one  against  whom 
he  seeks  relief:  Bullard  v.  Mvlligan,  6^-416. 

92.  Therefore  where  the  cause  of  action 
was  for  negligence  of  defendant  in  seeking 
to  catch  plaintiff's  mare  which  had  got  upon 
defendant's  premises,  held^  that  plaintiff's 
recovery  could  not  be  defeated  by  the  fact 
that  the  mare  had  come  upon  defendant's 
premises  through  a  defective  fence  which  it 
was  the  duty  of  plaintiff  to  maintain,  and 
that  it  was  therefore  error  to  instruct  the 
jury  with  reference  to  the  effect  of  contrib- 
utory negligence :  Ibid, 

98.  Mntaal  negligence:  An  instruction 
that  where  there  has  been  mutual  negligence 
and  the  negligence  of  each  party  is  the  prox- 
imate cause  of  the  injury,  no  action  what- 
ever can  be  maintained  by  the  party  receiving 
the  injiuy  under  such  circumstances,  held 
correct:  Hamilton  v,  Dea  Moines  Valley  R, 
Co,,  8e-31. 

94.  Comparative  negligence:  The  doc- 
trine of  contributory  negligence  and  not  that 
of  comparative  negligence  is  recognized  in 
this  state,  and  plaintiff  cannot  recover  where 
his  own  negligence  has  contributed  to  the  in- 
jury, on  the  ground  that  by  the  exercise  of  or- 
dinary caution  on  the  pai-t  of  the  defendant 
the  negligence  of  plaintiff  might  have  been 
discovered  and  the  injury  therefrom  avoided : 
OKeefe  v.  Chicago,  R,  I.  dr  P.  R,  Co.,  32-467. 

95.  A  recovery  for  injuries  through  negli- 
gence cannot  be  had,  if  the  negligence  of  the 
injured  party  contributed  to  the  injury 
which  but  for  his  negligence  or  want  of  cau- 
tion would  not  have  happened.  It  is  not 
necessary  that  the  negligence  of  the  injured 
party  be  as  great  as  that  of  defendant  in 
order  to  defeat  the  claim :  Johnson  v.  Tillson, 
36-^9. 

96.  It  is  error  in  such  cases  to  authorize  a 
recovery  by  plaintiff  if  it  appears  that  he  did  | 
not  materially  conti'ibute  to  the  injury.  The 
doctrine  of  comparative  negligenc^e  is  not 
recognized:  Artz  v,  Chicago,  R.  I.  &  P.  R, 
Co.,  38-293. 

97.  Burden  of  proof:  In  an  action  for  per- 
sonal injuries  for   defendant's    negligence, 


plaintiff  has  the  bm'den  of  proof  to  show  that 
the  accident  happened  without  any  want  of 
reasonable  care  on  his  part.  But  such  rea- 
sonable care  need  not  be  directly  shown,  and 
may  be  inferred  by  the  jury  from  the  cir- 
cumstances of  the  case:  Rtisch  v,  Davenport, 
6-443. 

9S.  To  entitle  plaintiff  to  recover  in  an  ac- 
tion for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence,  he 
must  not  only  show  negligence  on  the  part 
of  the  defendant  causing  the  injury,  but  also 
that  he  himself  has  not  been  negligent,  and 
the  burden  of  proof  is  upon  him  to  show 
both  of  these  facts :  Oarlin  v,  Chicago,  R.  I. 
&P,R,  Co.,  87-316. 

99.  Ii  is  error  to  instruct  the  jury  that  they 
must  find  for  plaintiff  unless  they  further 
find  from  the  evidence  that  his  own  careless- 
ness and  negligence  directly  contributed  to 
produce  the  injury.  The  burden  of  proving 
care  on  the  part  of  plaintiff  rests  upon  him, 
and  that  fact  must  affirmatively  appear  from 
the  evidence :  Nelson  v.  Chicago,  R.  I,  <Sb  P, 
R,  Co,,  88-564. 

100.  Plaintiff  seeking  to  recover  for  inju- 
ries received  while  in  the  employ  of  a  railway 
company,  must  prove  to  the  satisfaction  of 
the  jury,  or  else  it  must  otherwise  appear  in 
the  evidence  to  their  satisfaction,  that  the  in- 
jury resulted  from  the  negligence  of  defend- 
ant, whilst  the  person  injured  was  observing 
ordinary  care  on  his  part  to  avoid  the  injury, 
or  did  not,  by  his  own  negligence,  contribute 
to  the  injury:  Way  v,  Illinois  Cent.  R,  Co,, 
40-341. 

101.  The  burden  of  proof  Ls  upon  plaintiff 
in  an  action  to  recover  for  injuries  received 
from  defendant's  negligence,  to  show  by  a 
preponderance  of  evidence  that  he  himself 
was  not  guilty  of  want  of  ordinary  care  and 
diligence  which  contributed  to  the  injury: 
Benton  v.  Central  R.  of  Iowa,  42-193. 

102.  Although  a  state  of  sobriety  is  pre- 
sumed, yet  when  evidence  is  introduced 
tending  to  show  a  state  of  intoxication  the 
presumption  of  sobriety  is  overcome,  and  it 
is  incumbent  upon  plaintiff  to  show  that  he 
was  not  intoxicated ;  that  is,  when  it  is  negli- 
gent tu  be  in  a  particular  place  in  a  state  of 
intoxication,  and  some  evidence  is  introduced 
showing  that  plaintiff  was  in  such  condition, 
it  must  be  shown  by  a  preponderance  of  the 
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evidence  that  he  "wras  sober :  Cramer  v.  Bur- 
Un^on,  42-315 ;  Htibbard  v.  Mason  City,  60- 
4jOQ. 

lOS.  In  an  action  for  damages  for  negli- 
gence the  burden  of  proof  is  upon  plaintiff 
to  show,  either  from  direct  proof  or  from 
circamstances,  that  the  injured  party  did 
not,  bj  his  ovm  negligence,  contribute  to  the 
injury:  hang  v.  Holiday  Creek  R.,  etc,  Co,, 

104.  It  is  the  established  doctrine  in  this 
slate  that  a  person  seeking  to  recover  for  a 
posonal  injury  by  a  common  carrier  must 
prove  not  ooly  negligence  of  the  defendant, 
but  that  he  did  not  by  want  of  ordinary  care 
contribute  to  the  injury  :Bonc«J  v.  Dvbtique 
Strtet  R.  Co.,  58-278. 

And  further  as  to  such  evidence  in  case  of 
InJTuies  to  passengers,  see  Carriers,  §§  158- 

l«Su 

10#.  Proof  of  the  unlawful  act  of  running 
a  threshing  machine  without  boxing  the 
tumbling  rod  is  all  that  is  necessary  to  show 
Be^rligence  in  an  action  to  recover  for  inju- 
ries reoeived  from  such  unlawful  act ;  but 
plaintiff  is  still  bound  to  show  the  exercise  of 
cftlinarr  care  and  prudence  on  his  part  and 
cannot  recover  in  the  absence  of  such  proof : 
Reynolds  v.  Hindtnan,  32-146. 

106.  In  an  action  for  personal  injuries,  the 
burden  of  proving  want  of  contributory . neg- 
ligence is  upon  plaintiff  and  this  is  true,  even 
though  defendant  pleads  the  existence  of 
ccHitributory  negligence  as  an  afSrmative  de- 
fense: Ha  tees  v.  Burlington,  C,  R.  6b  N,  R, 
Co.,  64-315. 

107.  Therefore,  hdd,  that  it  was  error  to 
issn-nct  the  jury  in  such  a  case  tliat,  as  to  the 
Biaterial  allegations  of  defendant's  answer, 
tbf  burden  of  proof  devolved  upon  defendant : 
Ibid. 

109.  The  duty  of  plaintiff  to  show  absence 
of  contributory  negligence  on  his  part  is  not 
sufficiently  stated  by  an  instruction  that  the 
torden  o(  proof  rests  \ypon  plaintiff  to  sustain 
his  cause  of  action  by  a  preponderance  of  ev- 
idence, even  though  he  has  alleged  absence 
of  contributory  negligence  in  his  petition: 
Gw^n  t\  nuffield,  60-708. 

109.  It  is  also  error  in  such  a  case  to  in- 
5tnicf  the  jury  that  if  they  find  that  defend- 
ant failed  in  all  resi^ects  to  exercise  the  care 
ruinire  /,  yet  if  they  find  that  the  injuries 
Vou  II  — 10 


complained  of  were  in  any  degree  contributed 
to  by  the  fault,  want  of  care  or  negligence  of 
plaintiff  then  plaintiff  cannot  recover.  Such 
an  instruction  implies  that,  in  order  to  defeat 
recovery,  on  the  ground  of  contributory  neg- 
ligence, the  jury  should  find  aflBrmatively 
that  the  plaintiff  was  guilty  of  contributory 
negligence:  Ibid. 

110.  <{aestlon  of  fact:  The  question 
whether  the  facts  shown  constitute  negligence 
on  the  part  of  the  plaintiff  sufficient  to  de- 
feat his  recovery  lb  one  of  fact  for  the  jury : 
Oreenleaf  v,  Dubuque  <fc  S.  C.  R.  Co.,  88-62. 

111.  In  a  particular  case,  held,  that  as  a 
matter  of  law  contributory  negligence  on  the 
part  of  plaintiff  appeared  from  the  evidence : 
Milne  v.  Walker,  69-186. 

112.  It  is  not  error  to  instruct  the  jury 
with  reference  to  the  doctrine  of  contributory 
negligence  where  the  question  of  the  exist- 
ence of  such  negligence  is  not  presented  in 
the  pleadings  nor  in  the  evidence :  Lanning 
V.  Chicago,  B.  <St  Q.  R,  Co.,  68-502. 

118.  It  is  not  proper  to  ask  the  opinion  of 
a  witness  as  to  whether  the  method  in  which 
plaintiff  did  the  act  was  the  proper  method, 
for  the  purpose  of  showing  contributory  neg- 
ligence on  his  part.  That  is  a  question  for 
the  jury:  McKean  v.  Burlington,  C.  R.  d: 
N.  R.  Co.,  55-192. 

114.  Showing  of  freedom  from  contribu- 
tory uegligence:  It  is  the  well-established 
doctrine  in  tiiis  state  that  in  an  action  by  an 
administrator  for  negligence  of  defendant 
causing  the  death  of  his  intestate,  plaintiff 
must  prove  that  decedent  was  not  guilty  of 
negligence  contributing  to  the  injury ;  but 
this  proof  need  not  always  be  direct  and 
positive.  The  fact  of  the  exercise  of  ordinary 
care  may  sometimes  be  a  fail*  and  reasonable 
inference  from  the  circumstances:  Murphy 
V.  Chicago,  R,  I.  <fc  P.  R.  Co.,  45-661. 

115.  To  entitle  plaintiff  to  recover  for  an 
injury  claimed  to  result  from  defendant's 
negligence,  it  is  not  necessary  for  him  to 
show  by  direct  and  positive  evidence  that  at 
the  time  of  the  accident  he  was  in  the  line  of 
his  duty  and  exercising  proper  care.  It  is 
sufficient  if  that  is  the  reasonable  inference 
from  the  facts  proven.  But  such  inference 
is  not  to  be  gathered  from  facts  which  are 
simply  not  inconsistent  with  it :  Perigo  v. 
Chicago,  R.  I.  <Sb  P.  R.  Co.,  55-326. 
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116.  It  is  error  to  instruct  the  jurj  that  if 
plaintiif  shows  what  his  acts  were  and  they 
do  not  appear  to  be  negligent  the  jury  will 
be  justified  in  finding  that  he  was  free  from 
negligence.  Contributory  negligence  may 
consist  in  the  omission  as  well  as  in  the  com- 
mission of  acts :  Raymond  v,  Burlington^  C. 
R.  <&  N.  E.  Co.,  65-152. 

117.  The  rule  is,  that  all  the  circumstances 
under  which  the  injury  was  received  being 
proved,  if  they  show  nothing  in  the  conduct 
of  the  plaintiff,  either  of  acts  or  neglect, 
to  which  the  injury  may  be  attributed  in 
whole  or  in  part,  the  inference  of  due  care 
may  be  drawn  from  the  absence  of  all  ap- 
pearance of  fault :  Ibid. 

lis.  It  is  sufficient  if  the  circumstances 
shown  reasonably  justify  an  inference  of 
care :  Cramer  v.  Burlington,  49-213. 

119.  The  reasonable  belief  of  a  party  that 
he  will  not  sustain  an  injury  in  doing  acts 
which  but  for  such  belief  would  be  negligence 
will  not  as  a  matter  of  law  exonerate  him 
from  the  charge  of  negligence  in  the  doing  of 
such  acts:  Muldoicney  v»  lUinoia  Cent.  R, 
Co.,  8^-462. 

120.  Ordinary  care  only  required:  An 
employee  will  not  be  guilty  of  contributory 
negligence  in  the  exercise  of  such  reasonable 
and  ordinary  care  as  a  man  of  reasonable 
caution  and  prudence  would  have  exercised 
under  the  circumstances :  Oreenleaf  v,  Du- 
buque <&  8.  C.  R.  Co.,  88-52. 

121.  One  will  not  be  guilty  of  contributory 
negligence  who  has  exercised  ordinary  care 
to  avoid  injury,  and  it  is  not  proper  to  re- 
quire the  jury  to  find  whether  by  the  use  of 
ordinary  cai'e  the  plaintiff  could  have  avoided 
the  injury,  but  they  should  be  required  to 
find  whether  he  did  actually  use  ordinary 
care:  Hamilton  v.  Des  Moines  Valley  R.  Co., 
86-31. 

122.  The  care  required  to  be  shown  to 
show  the  absence  of  contributory  negligence 
is  ordinary  and  reasonable  care,  and  it  is  er- 
ror to  instruct  that  if  the  party  could  have 
avoided  the  accident  he  Cfumot  recover :  Wil- 
laughby  v.  Chicago  <Sb  N.  W.  R.  Co.,  87-482. 

188.  It  is  error  to  require  plaintiff  suing 
for  injuries  from  defendant's  negligence  to 
show  that  he  was  entu*ely  free  from  any  neg- 
ligence that  helped  to  bring  about  the  acci- 
dent.   If  plaintiff  shows  the  exercise  of  or- 


dinary care,  that  is  sufficient:   Hughes  v, 
Muscatine  County,  44-672. 

124.  Facts  in  a  certain  case  held  not  to 
show  contributory  negligence:  ScJiermer  v. 
Gendt,  52-742. 

125.  What  sufficient;  mnst  be  direct  and 
proximate:  In  order  that  contributory  neg- 
ligence shall  defeat  the  right  of  recovery  for 
the  negligence  of  another,  plaintiifs  negli- 
gence must  have  contributed  directly  and 
proximately  to  the  injury,  and  not  remotely 
and  consequentially:  Gates  v.  Burlington,  C. 
R.6bM.  R.Co.,  89-45. 

12^  An  instruction  requiring  an  adminis- 
trator in  an  action  to  recover  for  injuries  by 
defendant  causing  the  death  of  his  intestate 
to  show  that  decedent  in  no  way  directly  con- 
tributed to  the  injury  held  proper :  Locke  v. 
Sioux  City  <&  P.  R.  Co.,  46-109. 

127.  Although  plaintiff  has  been  negli- 
gent, if  such  negligence  did  not  tend  to  pro- 
duce the  injury  received,  if  any,  but  the 
injury  was  produced  by  the  negligence  of 
defendant,  plaintiff  will  be  entitled  to  re- 
cover. That  is,  any  remote  negligence  on  the 
part  of  the  plaintiff  will  not  protect  defend- 
ant who  is  guilty  of  proximate  negligence 
causing  the  injury :  Hatfield  v.  Cliicago,  R.  I. 
<St  P.  R.  Co.,  61-484. 

128.  Defendant  cannot  avail  himself,  in  an 
action  to  recover  for  injuries  caused  by  his 
negligence,  of  circumstances  which  impute 
negligence  to  plaintiff,  while  in  a  position  of 
danger,  in  order  to  defeat  recovery  for  an 
injury  resulting  from  his  primary  and  para- 
mount negligence  in  causing  plaintiff  to  be 
put  in  such  position :  Sherman  v.  Western 
Stage  Co.,  24-515. 

129.  A  party  who  has  not  been  faultless 
with  reference  to  the  injury  may  still  recover, 
provided  his  carelessness  or  negligence  was 
not  the  proximate  cause  of  the  occurrence 
producing  the  injury :  W^Hght  v.  Illinois  <fc 
Miss.  Tel.  Co.,  20-195. 

180.  Where  defendant  might'  hare 
aToided  the  resnlts  of  plaintiiTs  contrib- 
utory negligence:  If  the  injury  is  attribut- 
able to  the  omission  of  the  defendant,  after 
becoming  aware  of  the  contributory  negli- 
gence of  plaintiff,  to  use  the  proper  amount  of 
care  to  avoid  the  consequences  of  such  negli- 
gence, plaintiff  may  recover :  Cooper  v.  Cen- 
tral R,  of  Iowa,  44-134. 
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121.  A  party  guilty  of  negiigeiice  cannot 

ezcoae  himself  on  account  of  contributory 

nefgiigenoe  in  tlie  other  party,  of  which  he 

bsd  knowledge   at   the   time:    CfRourhe  v, 

CWcogo,  B.  <fr  Q,  «.  Co.,  44^526. 

Itt.  Plaintiff's  contributory  negligence 
will  not  enable  defendant  to  escape  liability,  if 
the  act  which  caused  the  injury  was  done  by 
defendant  after  he  discovered  the  plaintiffs 
negUgenoe,  and  defendant  could  have  avoided 
tke  injury  in  the  exercise  of  ordinary  care : 
MorriM  V.  Chicago^  B,  &  Q,  R.  Co,,  45-29; 
long  r.  Holiday  Creek  R.,  etc.,  Co,,  49-469; 
BtmiEk  V.  Chicago,  R,  J.  <fc  P.  jB.  Co., 
tt-197. 

ISS.  PlaintifTs  negligence  will  not  excuse 
the  negligence  of  defendant,  if  the  negli- 
genoe  of  plaintiff  was  known  to  defendant 
and  he  failed  to  take  steps  to  avoid  the  re- 
sahs  thereof,  when  he  might  have  done  so : 
MtKean  v.  Burlington,  C,  R.  <St  N.  R.  Co., 


IM.  If  the  employees  of  a  railway  have  at 
time  knowledge  of  n^ligence  on  the  part 
at  another  by  which  he  is  threatened  with  in- 
jury and  fail  to  use  proper  care  to  prevent 
fliieh  injury,  such  negligence  will  not  defeat 
tlie  r^^t  of  recovery  against  the  company : 
needs V.  Chicago,  R,  I.  <St  P.  R.  Co.,  69<ld4. 
Itt.  In  an  action  against  a  saloon-keeper 
for  fawyg^g  the  death  of  plaintiff's  intestate  by 
r*nminft  him  into  the  street  at  a  late  hour  in 
the  m^^t  while  intoxicated,  by  reason  of 
iriuch  he  died  from  cold,  held,  that  although 
decedent  may  have  contributed  to  his  death 
bj-  beooming  intoxicated,  yet  if  defendant 
negligently  subjected  decedent  to 
i,  to  his  injury,  he  could  not  escape 
liahtUty  on  account  of  decedent's  prior  negli- 
gence in  becoming  intoxicated :  Weymire  v. 
W^e^  5^-583. 

IMu  That  a  person  injured  has  been  a  tres- 
p^ser  by  improperly  being  in  a  freight  car  of 
a  mitwuy  company,  will  not  constitute  con- 
tribatary  negligence  defeating  his  recovery, 
providing  the  company  is  guilty  of  negli- 
as  to  him  after  knowing  of  his  tres- 
i:  Benian  v.  Chicago,  R.  I.  <fc  P.  R.  Co., 


117.  iBBtructions  in  a  particular  case  as  to 
the  dnpy  of  the  engineer  and  fireman  to 
ffod  inmry  imminent  to  a  hrakeman  by 
o/  his  ovm  negiigenoe,  fceZd  proper  in 


a  particular  case :  Beems  v.  Chicago,  R.  I.  A 
P.  R.  Co.,  67-485. 

188.  The  question  whether  the  contribu- 
tory negligence  of  plaintiff  was  known  to  de- 
fendant BO  that  the  latter  might  have  avoided 
the  effect  thereof,  and  was  guilty  of  negli- 
gence in  not  having  done  so,  is  not  necessa- 
rily to  be  raised  by  the  pleadings,  but  may  be 
established  by  proof.  Plaintiff  is  not  re- 
quired to  confess  contributory  negligence 
and  plead  such  subsequent  negligence  of  de- 
fendant by  way  of  avoidance:  Crowley  v. 
Burlington,  C.  R.  <St  N.  R.  Co.,  65-658. 

189.  Instruction  as  to  the  rule  in  such 
cases  h£ld  sufficient  in  a  particular  case. 
Such  a  rule  presents  not  only  issues  involv- 
ing the  negligence  of  the  parties,  but  also 
an  issue  relating  to  defendant's  knowledge  of 
plaintiff's  contributory  negligence :  Beems  v. 
Chicago,  R.  I.  <fc  P.  R.  Co.,  58-150. 

140.  While  every  person  may  use  his  own 
property  for  any  lawful  purpose  at  his  pleas- 
ure, taking  only  the  risk  of  accidents  and  re- 
taining the  right  to  recover  for  its  injury  or 
destruction  by  the  negligence  of  another,  yet 
if  he  places  his  property  in  an  exposed  posi- 
tion sknd  such  exposure  is  sufficient  to  con- 
stitute contributory  negligence,  he  cannot 
recover  for  its  destruction,  although  it  be  de- 
stroyed by  reason  of  the  negligence  of  an- 
other: Kesee  v.  Chicago  d&  N.  W.  R.  Co., 
80-78. 

That  a  plaintiff  cannot  recover  damages 
which  in  the  exercise  of  ordinary  care  and  at 
slight  expense  he  might  have  prevented,  see 
Damages,  I,  i. 

141.  Presumption  of  care:  In  showing 
want  of  contributory  negligence,  the  law  re- 
quires only  the  highest  proof  of  which  the 
case  is  susceptible,  and  the  jury  may  take 
into  consideration  in  weighing  the  evidence 
the  hazardous  nature  of  the  work  in  which 
plaintiff  was  engaged  at  the  time  of  the  ac- 
cident, and  give  due  weight  to  the  instincts 
and  presumptions  which  lead  men  to  avoid 
injury  in  order  to  preserve  their  own  lives. 
But  when  the  whole  evidence  is  considered, 
these  instincts  included,  the  plaintiff  cannot 
recover  unless  the  preponderance  of  the 
evidence  is  in  his  favor:  Way  v.  Illinois 
Cent.  R.  Co.,  40-341. 

142.  Where  the  party  who  has  the  burden 
of  proving  care  can  show  by  direct  evidence 
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what  care  was  exercised,  he  should  show  it 
by  such  evidence :  and  if  the  evidence  shows 
care  or  want  of  it,  there  is  no  room  for  the 
mere  inference  of  the  court  from  the  instinct 
of  self-preservation :  Diinlavy  v,  Chicago,  R. 
L  &  P.  R.  Co,y  66-435;  Whitsett  v,  Chicago, 
M.  I.  A  P.  R.  Co..  67-150. 

148.  The  jury,  in  an  action  for  personal  in- 
juries causing  death,  in  determining  whether 
or  not  freedom  from  contributory  negligence 
is  shown,  may  consider  all  the  cu*cumstanoes, 
including  the  known  habits  of  deceased  and 
the  instincts  of  self-preservation  with  which 
aU  men  are  imbued.  If  the  cause  or  manner 
of  the  death  was  wholly  unknown,  it  may 
be  a  different  rule  should  apply :  Burns  v. 
Chicago,  M,  iSb  St,  P.  R.  Co.,  69  450. 

144.  Illegal  acts  as  oonsti tat! ng  contrib- 
utory negligence:  The  fact  that  at  the  time 
of  the  injury  plaintiff  w^s  engaged  in  doing 
something  prohibited  by  law  which  did  not 
in  fact  directly  contribute  to  the  injury  will 
not  defeat  his  recovery:  Schmid  v.  Hunv- 
phrey,  48-652. 

145.  A  violation  of  law  does  not  necessa- 
rily constitute  negligence  contributing  to  the 
injury  received  by  the  person  violating  the 
law :  Vanhom  v,  Burlington,  C  P.  <fc  N.  R. 
Co.,  68-67. 

146.  Trespass:  A  person  trespassing  upon 
the  property  of  another  cannot  recover  for 
an  injury  sustained  through  the  negligence 
of  the  owner  in  respect  to  such  property  un- 
less the  negligence  was  wanton  or  evinced  an 
indifference  to  the  safety  of  others :  (hoynn 
V.  Duffield,  66-708. 

147.  The  rule  that  as  between  persons  in 
pari  delicto  the  law  will  afford  relief  to 
neither  is  not  applicable  in  a  civil  action  to 
recover  for  injuries  from  the  negligent  use  of 
dangerous  implements,  brought  by  the  per- 
son injured,  who,  without  knowledge  of  the 
danger,  was  at  the  time  in  the  commission 
of  a  trespass :  Hooker  v.  Miller,  87-618. 

148.  Intoxication:  In  order  that  intoxica- 
tion may  constitute  contributory  negligence, 
it  is  not  necessary  to  show  that  plaintiff  be- 
came careless  or  reckless  in  regard  to  his 
safety.  His  want  of  ordinary  care  may  have 
contributed  to  the  injury,  no  matter  how 
much  he  might  have  wished  and  endeavored 
to  avoid  the  danger :  Cramer  v.  Burlington, 
42-815. 


149.  When  it  is  negligent  to  be  in  a  par- 
ticular place  in  a  state  of  intoxication,  and 
some  evidence  is  introduced  tending  to  show 
that  plaintiff  was  in  that  condition,  then  it 
must  appear  from  a  preponderance  of  the 
evidence  that  he  was  not  intoxicated  in  order 
that  he  may  recover :  Ibid. 

150.  Where  intoxication  is  relied  upon  as 
showing  contributory  negligence,  proof  of 
the  habits  of  the  plaintiff  as  to  drinking  in- 
toxicating liquors  at  a  time  before  the  injury- 
is  not  competent  for  the  purpose  of  showing 
that  he  was  intoxicated  at  the  time  of  the 
injury :  Hubbard  v.  Mason  City,  60-400. 

Contributing  to  intoxication:  As  to  what 
will  constitute  such  contribution  by  wife  to 
intoxication  of  husband  as  to  defeat  her  re- 
covery of  civil  damages  therefor,  see  Intoxi- 
CATiNG  Liquors,  §.^  184r-187. 

151.  In  case  of  Are:  It  has  been  the  doc- 
trine of  the  courts  of  this  state  independent 
of  statute  that  in  case  of  damage  from  fire 
set  out  by  sparks  from  an  engine,  contributory 
negligence  of  plaintiff  will  defeat  recovery : 
Small  V.  Chicago,  R.  I.  <St  P.  R.  Co.,  60-888. 

152.  Where  fire  is  communicated  from  a 
railway  engine  to  one  building  and  from  that 
to  another,  the  owner  of  the  latter  may  re- 
cover from  the  railway  company  for  such  fire 
originating  in  negligence,  and  contributory 
negligence  in  the  owner  of  the  intermediate 
building  in  not  keeping  such  building  in 
proper  condition  to  prevent  fire  will  not  de- 
feat plaintiff's  right  of  recovery:  Small  v. 
Chicago,  R.  I.  <fc  P.  R.  Co.,  55-582. 

158.  Taking  poison:  Where  defendant  in 
putting  up  a  prescription  for  plaintiff  took 
belladonna  instead  of  rhubarb  from  a  jar 
properly  labeled,  and  plaintiff  in  the  presence 
of  defendant  taking  a  small  quantity  of  the 
drug  from  the  same  jar  asked  whether  that 
was  a  proper  dose  and  being  answered  in  the 
affirmative  took  it  and  suffered  injury,  held, 
that  the  plaintiff  was  guilty  of  contributory 
negligence  sufficient  to  defeat  recovery: 
Qurynn  v.  Duffleld,  61-64. 

154.  In  such  case,  held,  that  there  was  no 
proper  ground  for  the  application  of  the  rule 
that  where  defendant,  being  awai*e  of  plaint- 
iff's danger,  did  not,  after  such  knowledge, 
use  ordinary  care  to  avoid  it,  he  would  be  lia- 
ble notwithstanding  the  original  negligence 
of  plaintiff:  Ibid.    And  see  5.  C,  66-708. 
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1m.  Negligence   of   bank  in  protesting 
certtHcate:  Wliere  a  bank,  having  a  certifi- 
cate of  deposit  for  protest,  presented  it  on  the 
wrong  day  and  returned  it  at  once,  with  the 
certificate  of  protest  attached,  held,  that  the 
owner  of  the  certificate  should  have  protected 
bimsdf  and  the  bank  from  the  effect  of  the 
mistake  by  retaming  it,  if  there  was  time,  to 
the  bank  for  proper  protest,  and  having  failed 
to  do  so  could  not  recover  for  negligence: 
fladdocfe  r.  Citizerue  Nat.  Bank,  53-542. 

13^  Attempt  to  escape  from  danger: 
Where  a  party  is  injured  in  attempting  to  es- 
e^}e  from  danger  it  is  not  sufficient  in  order 
to  establish  contributory  negligence  on  his 
put  to  show  that  he  was  notified  of  the 
danger  and  had  time  and  opportunity  to  es- 
cape and  failed  to  do  so.  The  true  question 
B  whether,  in  view  of  the  alarming  circum- 
stances which  may  have  surrounded  him,  an 
ordinarily  prudent  man  would  have  acted 
differently :  I^randaen  v.  Chicago,  E.  I,  d&  P. 
R.  Co,,  3e-372. 

157.  In  considering  whether  a  person  in- 
jured by  a  railway  collision  was  guilty  of 
contributory  negligence  in  not  escaping  from 
the  place  of  danger,  the  jury  must  consider 
whether  the  danger  was  so  threatening  as  to 
alarm,  confu^  or  stupefy  the  party,  and 
whether  he  had  time  to  recover  control  of 
hb  faculties  so  that  he  could  have  exercised 
them  for  his  safety:  Walter  v.  Chicago,  D. 
4t  M.  H.  Co.,  39-33. 

I9S.  A  person  who  in  fright  to  escape  a 
runaway  team  takes  refuge  upon  a  railway 
track  upon  "which  he  has  been  worldng  is  not 
chaiigeable  with  contributory  negligence  for 
iKH  reflecting  upon  the  danger  of  such  posi- 
tixm  and  looking  out  for  approaching  cars : 
Moore  r.  Central  R.  of  Iowa,  47-688. 

159.  Under  the  circumstances  of  a  particu- 
ku-  i^ace,  held,  that  a  person  on  board  a  car 
for  the  purpose  of  unloading  it,  and  attempt- 
ing to  jump  in  order  to  escape  danger  from  a 
coUi^ion  which  he  thought  to  be  imminent, 
was  not  guilty  of  negligence  contributing  to 
his  injury ;  Watson  v.  Wabash,  St,  L.  <Sb  P. 
R.  Co.,  66-164. 

160.  Oot  of  line  of  employment:  Where 

ft  appeared  from  the  petition  that  plaintiff,  a 

laborer  in  defendant's  coal  mine,  left  the  place 

^here  he  was  worhing  and  went  into  a  room 

a^bv  tx>  visit  other  miners  engaged  therein 


and  while  there  was  killed  by  the  falling  of 
the  roof,  caused  by  the  supports,  etc.,  hav- 
ing become  decayed,  etc.,  held,  that  plaintiff , 
having  voluntarily  put  himself  in  a  position 
of  danger  in  the  character  of  a  visitor  and 
not  in  the  discharge  of  his  duty  as  employee, 
could  not  recover:  Wright  v,  Maiosan,  62- 
329. 

161.  Admissions  of  the  injured  party 
made  soon  after  the  injury  are  to  be  consid<^ 
ered  in  connection  with  the  circumstances  un- 
der which  they  were  made,  and  such  weight 
given  them  as  they  appear  to  be  entitled  to 
under  the  circumstances  in  determining  con- 
tributory negligence ;  Perigo  v,  Chicago,  JR, 
I.iSbPIL  Co,,  55-326. 

162.  Doctrine  not  applicable  in  case  of 
intentional  ivrong:  The  doctrine  of  contrib- 
utory negligence  is  only  applicable  in  an  ac- 
tion based  on  negligence  and  not  in  one  for 
an  intentional  wrong  such  as  assault  and 
battery :  Buter  v.  Foy,  46-182. 

168.  Pleading:  In  an  action  for  injuries  re- 
ceived from  the  negligence  of  defendant,  it 
is  sufficient  to  plead  the  absence  of  contribu- 
tory negligence  in  general  terms :  Messenger 
V.  Pate,  42-443. 

164.  In  an  action  against  a  county  for 
damages  resulting  from  defects  ir  the  con- 
struction of  a  bridge,  held,  that  it  was  not 
necessary  for  plaintiff  to  aver  in  iiis  petition 
want  of  knowledge  of  the  defects :  Albee  v, 
Floyd  County,  46-177. 

I60.  Contributory  negligence  of  child: 
In  case  of  injmy  to  an  infant  from  negli- 
gence, the  plaintiff  suing  for  damages  there- 
from need  only  show  such  care  on  the  part 
of  the  infant  as  a  child  of  its  age  and  discre- 
tion would  naturally  use :  McMillan  v.  Bur^ 
lington  &  M,  R,  R,  Co,,  46-231. 

166.  An  act  which  would  be  negligence  in 
a  person  of  mature  years  will  not  necessarily 
amount  to  negligence  in  a  child  of  immature 
years.  So  where  a  boy  eleven  years  of  age 
was  ordered  by  the  conductor  to  leave  a 
freight  car  while  the  train  was  in  motion, 
and  attempted  to  obey,  held,  that  although 
compliance  with  sucli  order  would  have  been 
contributory  negligence  in  an  adult,  it  was 
not  such  in  the  child :  Benton  v,  Chicago,  R, 
I.  &  P.  R,  Co,,  55-496. 

167.  A  boy  eleven  years  of  age  is  usually 
possessed  of  such  knowledge  and  judgment 
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as  to  be  guilty  of  contributory  negligence  in 
going  upon  a  railway  track  and  exposing 
himself  to  danger  from  passing  trains: 
Uaaser  v,  Chicago,  R,  I.  <Sb  P.  R,  Co.,  68-602. 
108.  If  a  parent  or  guardian  of  a  child  has 
taken  reasonable  care  of  him,  and  notwith- 
standing the  child  escapes  into  a  dangerous 
place  under  circumstances  imputing  no  neg^ 
ligence  to  the  guardian  or  parent,  then  the 
child  can  be  held  only  to  the  exercise  of  such 
care  as  is  usual  in  children  of  his  age.  The 
rule  which  denies  relief  to  one  guilty  of 
negligence  contributing  to  his  injury  does 
not  apply  in  the  case  of  an  infant  of  such 
tender  years  as  not  to  have  reached  the  age 
of  discretion :  Walters  r.  Chicago,  R,  I.  A  P. 
B.  Co,,  41-71. 

169.  If  an  infant  of  tender  years  is  found 
in  a  place  where  he  is  exposed  to  danger  and 
in  a  situation  in  which  he  can  be  seen,  it  is 
the  duty  of  every  person  approaching  him  to 
use  all  the  care  and  caution  that  such  person 
can  command ;  and  if  injury  results  from  a 
failure  to  use  such  care  and  caution,  the  per- 
son thus  failing  is  guilty  of  negligence :  Ibid. 

170.  Impat«d  negligenee:  When  the  par- 
ents, being  unable  to  give  their  personal  su- 
pervision to  a  child,  place  it  in  charge  of  a 
proper  person  who  acts  negligently,  such 
negligence  is  not  to  be  imputed  to  the  par- 
ents nor  to  the  child  itself :  Ibid. 

171.  The  negligence  of  parents  will  not 
justify  a  party  in  failing  to  use  all  care  and 
diligence  in  his  power  to  avoid  injury  to  an 
infant  of  tender  years,  and  defendant  in  such 
case  will  be  liable  in  an  action  by  the  father, 
notwithstanding  such  negligence  of  the  par- 
ents: Albertson  v,  Keokuk  db  D,  M,  R,  Co., 
48-292. 

1 72.  Where  one  person  riding  with  another 
is  injured  and  the  negligence  of  the  driver 
contibutes  thereto,  the  person  injured  cannot 
recover  therefor,  whether  he  has  knowledge 
of  the  negligent  and  careless  habits  of  the 
driver  or  not :  Stafford  v.  Oskaloosa,  57-748. 

1 78.  Where  plaintiff  sued  for  injuries  re- 
ceived while  driving,  caused  by  obstructions 
in  a  street,  held,  that  knowledge  of  the  owner 
of  the  horse  he  was  driving,  with  reference 
to  the  character  of  such  horse,  which  had 
not  been  communicated  to  plaintiff,  could 
not  be  considered  as  imputing  negligence  to 
plaintiff :  Martin  v.  Algona,  40-390. 


1 74.  Where  a  person  was  in  a  car  for  the 
purpose  of  unloading  it  and  his  son  was 
near  by  in  a  position  to  render  him  relief  or 
assistance  if  required  and  did  not  warn  him 
of  an  impending  collision,  held,  that  the 
omission  on  the  part  of  the  son  would  not  be 
imputed  as  negligence  to  the  father :  Watson 
V.  Wabash,  St.  L.  d  P.  R.  Co.,  66-164. 

175.  Knowledge  of  defects  by  employee: 
In  an  action  by  a  servant  for  injuries  received 
while  in  the  employ  of  the  master,  claimed 
to  have  resulted  from  the  master^s  negli- 
gence, the  true  rule  is  that  if  plaintiff  knew, 
or  by  the  exercise  of  proper  care  might  have 
known,  of  the  unsafe  conditions  under  which 
he  was  required  to  work,  and  continued  to 
work  under  such  conditions  without  protest 
or  complaint,  and  without  being  induced  to 
believe  that  a  change  would  be  made,  he 
assumed  the  risk  and  cannot  recover :  Money 
V,  Lower  Vein  Coal  Co.,  55-671. 

176.  So  held,  in  an  action  by  a  miner 
against  a  mining  company  for  an  injury  re- 
sulting from  the  falling  of  the  roof  of  the 
mine:  Ibid. 

177.  The  employee,  by  remaining  in  the 
service  of  his  employer  without  objection, 
assumes  the  risk  of  such  dangers  as  are  oc- 
casioned by  defects  in  machinery  about  which 
he  is  employed  or  of  which  he  has  knowledge 
or  of  which  by  the  exercise  of  reasonable  care 
and  diligence  he  might  have  knowledge: 
Moran  v.  Harris,  63-390. 

1 78.  But  such  assumption  of  risk  of  dan- 
gers relates  only  to  dangers  which  may  be 
occasioned  by  a  defect  in  the  machinery 
while  being  used  in  a  reasonably  prudent 
and  careful  manner,  and  does  not  extend  to 
the  risk  of  such  dangers  as  may  be  created 
by  the  careless  or  negligent  manner  in  which 
the  employer  may  use  the  defective  machin- 
erj':  Ibid. 

179.  Therefore  where  it  appeared  that  ap- 
pliances used  in  operating  a  coal  shaft  were 
defective  and  that  there  was  also  negligence 
on  the  part  of  the  employer  in  operating  the 
machinery,  such  as  it  was,  held,  tliat  em- 
ployee injured  thereby  was  entitled  to  re- 
cover: Ibid. 

180.  If  the  defects  of  the  machinery  which 
result  in  injury  to  an  employee  are  known 
to  him  or  are  discoverable  by  him  in  the  ex- 
ercise of  ordinary  care,  and  he  remains  in  the 
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empk^rment  without  protest  and  without  in- 
dacement  by  promise  that  the  defects  shall 
be  rpmedied,  he  will  be  presumed  to  have 
vaived  his  objection  to  the  defect :  Lumley 
r.  Camr^,  47-159. 

151.  An  employee  cannot  recover  for  in- 
juries caused  by  defects  in  the  appliances 
provided  for  the  service  or  on  account  of 
want  of  appliances  connected  therewith,  the 
condition  of  'which  he  knew  or  in  the  exer* 
dse  of  ordinary  care  should  have  known  at 
and  before  the  time  of  the  alleged  injury : 
Heath  V.  Whitebreast  Coal,  e/c,  Co,,  65 
737. 

152.  "Where  an  employee  acting  as  con- 
dactor  of  a  coal  train  being  drawn  out  of  a 
slope  was  killed  on  his  first  or  second  trip 
while  actinf^  in  that  capacity,  held,  that  he 
eoold  not  be  deemed  to  have  waived  objec- 
ckms  to  defects  in  the  construction  of  the 
£Jo|:«.  At  least  some  period  of  time  must  be 
given  for  observation,  and  although  by  rea- 
son of  other  employment  in  the  mine  it 
ctmld  be  presumed  that  he  had  a  general 
knowledge  of  the  condition  of  the  slope  as 
bearing  upon  his  employment,  yet  it  would 
not  f<^ow  that  he  was  conversant  with  the 
dangers  and  hazards  a  conductor  would  in- 
cur in  the  performance  of  his  duties:  CrabeU 
V.  Wapello  Coal  Co,,  68-751. 

As  to  when  the  employee  of  a  raUway 
company  will  be  precluded  from  recovering 
for  injuries,  by  reason  of  his  knowledge  of 
and  failure  to  object  to  defects  in  appliances 
or  method  of  doing  business,  see  Railroads, 
g  501^27.  

NEW  TRIALS. 

L  In  oes^ebau 
n.  Gbounds. 

a.  Misconduct  of  jury, 

b.  Misconduct  of  opposite  party  or  at- 

torney, 
c  Mistake  or  surprise, 

d.  Excessive  or  deficient  verdict, 

e.  Verdict  against  the  evidence  or  the 

law, 

t.  Error  of  law, 

fr,  yewltf -discovered  evidence, 
ITT,  Monox  AND  APPmAvrrs. 
IV.  New  tbial  on  petition. 

y,  Ik   CASB    of  JtTDOJCENT  OK  SEBTICB  BY 
ptTBLICATIOK. 


As  to  new  trial  in  criminal  cases,  see  Cbim- 
INAL  Law,  III,  10,  h. 

As  to  setting  aside  judgments,  see  Jttdo- 
MEMTS,  n,  a. 

As  to  new  trial  as  an  equitable  remedy,  see 
Equity,  §§  2(»-208. 

As  to  granting  of  new  trial  on  appeal,  see 
Appeal,  V,  c,  d,  e. 

That  a  motion  for  new  trial  is  not  necessary 
to  enable  the  supreme  court  to  review  the 
case  on  appeal,  see  Appeals,  IV,  2,  b. 

I.  In  general. 

1.  Presmnptlon  fln  faror  of  mling  upon: 

There  are  many  things  attendant  upon  the 
trial  in  a  nisi  prius  court  which  never  ean  be 
presented  to  an  appellate  court.  The  former 
has  much  better  facilities  for  determining 
whether  justice  has  been  done  or  whether 
there  has  been  accident  or  surprise  to  the 
prejudice  of  the  unsuccessful  party,  and  its 
ruling  is  always  regarded  by  the  supreme 
court  as  having  a  presumption  in  its  favor: 
Conklin  v,  Dubuque,  54-571 ;  Hill  v,  Denslin- 
ger,  61-240 ;  Johnson  v,  Chicago,  E,  I,  <fc  P. 
R,  Co,,  5^-848. 

2.  Discretion:  A  motion  for  a  new  trial 
being  addressed  to  the  sound  discretion  of 
the  court  which  tried  the  cause  upon  its  mer- 
its, the  party  making  it  must  make  out  a 
strong  meritorious  case  or  it  will  be  refused : 
Millard  v.  Singer,  2  G.  Gr.,  144. 

8.  The  rule  that  an  order  of  the  trial  court  • 
granting  a  new  trial  will  not  be  as  readily 
reversed  on  appeal  as  when  the  motion  has 
been  denied  is  limited  to  cases  where  there 
is  a  discretion  reposed  in  the  trial  court,  for 
instance  where  the  new  trial  is  granted  on 
the  ground  that  the  verdict  is  against  the 
evidence  or  because  injustice  has  been  done. 
But  no  discretion  is  reposed  in  the  court  in 
determining  whether  or  not  evidence  which  is 
relied  on  to  entitle  the  party  to  a  new  trial  on 
the  ground  of  newly  discovered  evidence  is 
cumulative,  and  a  ruling  of  the  court  in  grant- 
ing a  new  trial  upon  a  showing  as  to  such  evi- 
dence will  be  reviewed  as  readily  as  though 
the  court  had  refused  to  grant  the  new  trial : 
Manson  v.  Ware,  63-345. 

And  further  as  to  how  far  the  discretion  of 
the  court  in  granting  or  refusing  a  new  trial 
will  be  reviewed  on  appeal,  see  AppEAiiSy 
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4.  Substantial  Justice:  A  new  trial  should 
not  be  granted  where  justice  has  been  done 
and  the  merits  correctly  decided :  Woodtoard 
V.  Hwst,  10-120. 

5.  If  there  are  strong  probable  grounds  to 
believe  that  all  the  merits  of  the  case  have 
not  been  fully  tried  and  that  justice  has  not 
been  done,  the  court  will  be  justified  in  grant- 
ing a  new  trial;  and  where  the  unsuccess- 
ful party,  in  support  of  the  motion  for  new 
trial,  showed  that  within  three  days  after  the 
trial  a  defect  in  the  sheriff's  deed  upon  which 
he  had  relied  had  been  corrected  by  the  execu- 
tion of  a  new  deed,  so  that  a  new  trial  would 
probably  result  in  his  favor,  held,  that  the 
court  below  erred  in  refusing  to  grant  a  new 
trial :  Deere  v.  McConnells,  15-269. 

6.  Arresting  judgment:  The  court  has 
full  control  over  the  action  of  the  jury  by 
arresting  judgment  upon  their  verdict  and 
granting  the  injured  party  a  new  trial ;  and  it 
will  not  grant  to  a  defendant  a  judgment 
notwithstanding  the  verdict:  Bradshaw  v. 
Sedge,  10-402. 

7.  A  judgment  on  a  verdict  will  not  be  ar- 
rested on  the  ground  that  it  is  excessive: 
Carlv.  Granger  Coal  Co.,  69-519. 

8.  Amendment  of  pleadings  to  cure  de- 
fect: The  provision  (Code,  g  2842}  entitling  a 
successful  party  whose  pleading  is  held  de- 
fective after  verdict,  in  not  stating  some 
material  fact,  to  aver  that  fact  and  prove  it, 
and  thus  avoid  a  new  trial,  renders  it  im- 
proper to  order  a  verdict  against  a  party 
whose  pleading  is  thus  defective,  as  such 
proceeding  would  defeat  his  right  to  take  ad- 
vantage of  the  provision:  Wrotight  Iron 
Bridge  Co,  v,  Qreene,  53-562. 

9.  Where  plaintiff  amends  his  petition  to 
avoid  an  objection  after  verdict,  which  should 
have  been  made  before  trial,  he  cannot  after- 
wards be  heard  to  insist  that  such  amend- 
ment was  unnecessary :  Coates  v.  Galena  <fc 
C.  U,  IL  Co.,  18-277. 

10.  Bill  of  exceptions:  A  rule  of  court  to 
the  effect  that  no  motion  for  new  trial  should 
be  heard  untU  a  bill  of  exceptions  was  pre- 
sented ready  for  signature,  etc.,  held  incon- 
sistent with  the  statutory  provisions  for  new 
trial.  The  trial  court  is  presumed  and  bound 
to  know  what  occurred  during  the  trial  with- 
out a  bill  of  exceptions:  Hmery  v.  Emery, 
64-106. 


11.  Waiver:  A  motion  for  new  trial  is 
waived  by  motion  for  judgment  upon  special 
findings  in  opposition  to  the  general  verdict. 
Such  temporary  waiver  of  a  motion  for  new 
trial  has  the  effect  of  a  withdrawal  of  it: 
Nixon  V.  Downey,  49-166. 

12.  Negligence:  Both  in  equity  and  in 
law,  the  negligence  of  a  party  or  his  agent 
or  attorney,  which  alone  produces  an  ad- 
verse result,  will  estop  him  from  claiming 
relief  as  to  such  result.  Delay  in  settling  a 
bill  of  exceptions,  held,  however,  not  to  have 
been  such  negligence  as  to  prevent  the  grant- 
ing of  a  new  trial :  White  v.  Poorman,  24-108. 

18.  Where  it  does  not  appear  that  the 
knowledge  of  an  irregularity  for  which  a 
new  trial  is  asked  was  acquired  by  the  party 
in  time  to  do  anything  to  avoid  the  prejudice 
resulting  from  the  misconduct  of  the  jury, 
held,  that  his  right  to  a  new  trial  was  not  de- 
feated :  Oleson  v.  Meader,  40-662. 

14.  Where  a  party  does  not  examine  the 
jurors  under  oath  or  otherwise  as  to  their 
qualifications  and  competency,  he  cannot 
make  an  objection  to  a  juror,  which  would 
thus  have  been  disclosed,  the  ground  for  a 
new  trial:  Stewart  v.  Ewhank,  3-191;  Mo- 
Kinney  v.  Simpson,  51-662 ;  FavUle  v.  She- 
han,  68-241. 

As  to  the  rule  in  criminal  cases  on  this 
point,  see  Cbdonal  La.w,  §§  1282-1284. 

15.  A  case  being  remanded  from  the  su- 
preme court  for  judgment  and  plaintiff  hav- 
ing asked  leave  to  amend  his  pleadings,  tend- 
ering a  new  issue  which  was  not  before 
known  to  him,  held,  that  the  showing  by  af- 
fidavits of  diligence  and  the  fact  of  failure 
to  discover  such  issue  was  all  the  showing 
necessary  on  that  point,  and  that  the  ques- 
tion of  diligence  was  not  to  be  further  in- 
quired into  upon  the  trial  of  such  issue: 
Adams  County  v.  Burlington  <SbM.R.R,  Co., 
55-94. 

As  to  the  diligence  required  and  the  suffi- 
ciency of  the  showing  as  to  diligence,  see 
infra.  ^  131-147,  226-228. 

16.  Concnrrlng  verdicts:  The  court  should 
require  a  much  stronger  case  to  be  made  in 
the  application  for  a  new  trial,  where  two 
verdicts  have  been  rendered  in  favor  of  the 
same  party ;  yet  such  second  verdict  by  no 
means  concludes  the  court  from  again  grant- 
ing a  new  trial,  and  especially  when  the  sec- 
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ODd  tj^catioii  is  based  on  another  ground 
than  that  contained  in  the  first :  Jourdan  v. 
Mi,  1-135. 

17.  If  the  jury  have  disregarded  the  law 
flr  bave  rendered  "two  concurring  verdicts 
fliat  show  a  'want  of  fair  and  proper  exercise 
of  jadgment  on  the  testimony  submitted  and 
are  against  the  evidence,  a  third  trial  ought 
to  be  granted:  Carlin  v.  Chicago,  R.  I.  <fcP. 
i  Co.,  37-316. 

18L  To  one  of  tiro  parties:  Where  a  judg- 
ment is  rendered  against  two  defendants, 
the  granting  of  a  new  trial  as  to  one  does  not 
affect  the  judgment  as  to  the  other:  Gordon 
c  Pitt,  8-385. 

19.  In  an  action  against  joint  wrong-doers 
tiie  court  may  set  aside  the  verdict  and  award 
a  new  trial  as  to  a  portion  of  the  defendants, 
and  render  a  judgment  upon  the  verdict  as 
to  the  others :  Terpenning  v,  Gallup,  8-74. 

90.  As  to  part  of  the  ease:  While,  as  a 
general  rule,  if  granted  at  all,  a  new  trial 
is  awarded  for  the  entire  case,  yet,  where 
it  can  be  done  i?Hthout  danger  of  confusion 
cr  prejudice,  it  may  be  granted  as  to  one 
ooont  and  ref  ased  as  to  another :  Woodward 
t  Horst,  10-120. 

21.  It  aeenos  that  the  court  may  in  a 
proper  case  grant  a  new  trial  as  to  a  part  of 
the  case  and  allow  the  judgment  to  stand 
as  to  the  other  portion,  but  this  will  not 
generally  be  done ;  and  if  it  appears  on  ap- 
peal that  the  judgment  is  erroneous  as  to 
a  portion  thereof,  the  whole  judgment  will 
be  rerersed :  Bond  v.  Wabash,  St  L.  <fc  P.  R. 
Ok,  67-712. 

S2.  Temut:  Thecourt  may  make  the  filing 
of  a  bcmd  for  the  payment  of  judgment  and 
eoefts  the  condition  upon  which  a  new  trial 
win  be  granted :  Loring  v.  Holt,  89-574. 

83^  It  may  also  give  the  successful  party 
the  alternative  of  submitting  to  certain 
lerms  or  to  a  new  trial:  Brockman  v.  Berry- 

ha,  i(m88. 

II.  Gkounds. 

a.  Misconduct  of  jury. 

tL  VfAat  safficient  to  reqnire  neir  trial: 

^oyV&aie  the  verdict  of  a  jury  for  miscon- 
dact,  it  uxTist  be  such  as  to  satisfy  the  court 
tiiat  a  fair  and  imijartial  trial  has  not  been 


had,  and  that  the  verdict  is  contrary  to  the 
law  and  the  evidence :  Ijangworthy  v.  Myers, 
4-18 ;  State  v.  Accola,  11-246. 

25.  Quotient  yerdiet:  Where  the  jury  de- 
termined their  verdict  by  adding  together 
twelve  different  amounts  marked  down  by 
them  respectively,  and  dividing  the  same  by 
twelve,  having  agreed  beforehand  to  be  bound 
by  the  result  as  their  verdict,  such  verdict 
should  be  set  aside :  Manix  v.  Malony,  7-Bl ; 
Schanlerv.  Porter,  7-482;  Benton  v,  Lewis, 
15-301 ;  Hendricksonv,  Kingsbury,  21-379. 

26.  In  such  case  it  is  error  to  allow  plaint- 
iff to  remit  all  above  the  lowest  amount  set 
down  by  any  member  of  the  jury,  and  ren- 
der judgment  in  the  plaintiff's  favor  for  that 
amount :  Darland  v.  Wade,  48-547. 

27.  But  where  the  verdict  is  on  this  ac- 
count irregular  as  to  only  a  part  of  the 
amount  found,  the  valid  portion  will  be  al- 
lowed to  stand:  Fuller  v,  Chicago  d:  N,  W, 
R,  Co.,  31-211. 

28.  Where,  however,  by  this  method  a  sum 
is  found,  without  an  agreement  in  advance 
to  be  bound  by  it,  and  afterwards,  upon  dis- 
cussion, it  is  agreed  to  and  adopted,  the  ver- 
dict will  be  valid:  Barton  v.  Holmes,  16-252; 
Hamilton  v.  Des  Moines  Valley  R.  Co.,  86-31 ; 
Deppe  V.  Chicago,  R,  I.  6b  P,  R.  Co.,  88-692. 

29.  Yerdiet  determined  by  lot:  Where 
the  jury,  some  or  all  of  the  members  having 
first  agreed  to  be  bound  by  the  result,  de- 
termine their  verdict  by  lot  or  ballot,  such 
verdict  will  be  'set  aside  and  a  new  trial 
granted :  Merseve  v.  Shine,  37-253 ;  Ruble  v. 
McDonald,  7-90. 

80.  While  they  may,  after  having  so  formed 
an  illegal  verdict,  repudiate  it  and  find  a 
valid  one  as  the  result  of  due  deliberation, 
yet  the  evidence  of  such  action  must  be 
clear  and  satisfactory,  and  where  a  subse- 
quent vote  is  but  a  ratification  of  the  ver* 
diet  by  lot,  it  will  not  be  sufficient :  Thomp- 
son V.  Perkins,  26-486. 

31.  The  drinlLing  of  intoxicating  liqnor 
by  a  juror  during  the  discharge  of  his  duty 
as  such  is  sufficient  ground  for  setting  aside 
the  verdict  and  ordering  a  new  trial :  State 
V.  Baldyy  17-39 ;  Berry  v.  Berry,  31-415. 

82.  The  fact  that  one  of  the  jurors  became 
intoxicated  on  the  evening  of  the  day  on 
which  the  trial  commenced  and  before  the 
conclusion  thereof,  held,  sufficient  ground  to 
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62.  Mistake  of  Jurors:  It  is  not  a  sufficient 
reason  for  setting  aside  the  verdict  of  a  jury 
and  ordering  a  new  trial  that  a  portion  or  all 
the  jurors  supposed  that  their  verdict,  if  for 
defendant,  would  not  be  a  bar  to  a  subsequent 
suit  by  plaintiff  for  the  same  cause  of  action : 
Minter  v.  Hite,  4-583. 

68.  Taking  Improper  papers:  Where 
counsel  prepared  a  statement  in  writing  of 
the  damages,  and  after  using  the  same  in  his 
argument  to  the  jury  handed  it  to  them  with 
the  papers  in  the  case,  as  his  estimate  of  the 
proper  claims,  without  any  intention  to  con- 
ceal the  fact,  held,  that  in  the  absence  of  a 
showing  of  bad  faith,  or  prejudice  to  the 
other  party,  or  objection  to  such  action,  the 
case  would  not  be  reversed  for  such  irregalar- 
ity:  Qreffv.  Blake,  16-222. 

64.  The  fact  that  a  deposition  is  improp- 
erly taken  by  the  jury  will  not  be  ground 
for  a  new  trial,  where  it  is  shown  that  no 
prejudice  resulted  to  the  complaining  party 
by  reason  of  the  irregularity :  Morris  v.  Howe, 
8e-490. 

65.  Where  the  jury  sent  for  the  petition  in 
the  case,  to  which  was  attached  a  copy  of  the 
note  sued  on,  and  assuming  that  such  exhibit 
was  the  original  and  not  a  copy,  proceeded  to 
compare  the  signature  thereof  with  the  signa- 
ture of  the  same  person  to  another  paper 
claimed  to  have  been  signed  by  him,  held,  that 
such  facts  might  be  shov^n  as  ground  for  a 
new  trial :  Kruidenier  v.  Shields,  70-428. 

Further  as  to  what  papers  the  jury  may 
take  with  them  on  retiring,  see  Practtice, 
gg  107-119. 

66.  Beading  parts  of  evidence:  It  is  mis- 
conduct on  the  part  of  the  jury  sufficient  to 
warrant  a  new  trial  to  have  the  reporter 
oome  into  the  jury  room  and  read  from  his 
notes  portions  of  the  testimony  as  requested 
by  them :  Fleming  v,  Shenandoah,  67-505. 

67.  How  misconduct  shown:  In  order 
to  take  advantage  of  misconduct  on  the 
part  of  a  juror,  the  party  complaining  must 
set  out  the  misconduct  complained  of  in  or- 
der that  the  opposite  party  may  be  prepared 
to  meet  the  complaint  with  counter-affida- 
vits: Beal  r.  Stone,  22-447. 

68.  An  affidavit  of  the  party  as  to  miscon- 
duct of  the  jury  based  upon  information  and 
belief  is  not  sufficient :  State  v.  Tucker,  68-50. 

69.  A  party's  affidavit  as  to  misconduct 


should  not  be  received  in  a  criininal  case 
where  other  evidence  as  to  the  facts  is  at- 
tainable :  State  v.  McLaughlin,  44-82. 

70.  An  affidavit  of  a  person  ^;'ho  states 
that  he  heard  a  juryman  talking  about  the 
evidence  that  had  been  produced  in  the  case, 
but  not  giving  the  name  of  the  juryman  nor 
the  statements  made  by  him,  is  not  sufficient 
to  require  the  verdict  to  be  set  aside  for  mis- 
conduct :  Brant  \\  Lyons,  60-172. 

71.  Discretion:  The  question  whether  the 
verdict  ought  to  be  set  aside  on  account  of 
alleged  misconduct  is  left  very  largely  to 
the  sound  discretion  of  the  trial  court,  and, 
in  the  absence  of  a  showing  of  an  abuse  of 
discretion,  its  action  will  not  be  reversed 
upon  appeal:  Pen^  v.  Cottinghani,  63-41. 

b.  Misconduct  of  opposite   party  or 

attorney. 

72.  False  testimony:  That  the  successful 
party  has  introduced  false  testimony  consti- 
tutes misconduct  which,  upon  motion,  re- 
quires the  granting  of  a  new  trial :  First  Nat. 
Barik  v.  Wabash,  St.  L.  <fc  P.  R.  Co.,  61-700. 

78.  Without  prejudice:  In  a  particular 
case,  held,  that  certain  actions  of  the  opposite 
party  with  reference  to  the  jury,  which  were 
held  by  the  lower  court  to  have  been  miscon- 
duct, were  without  prejudice  and  therefore 
not  a  sufficient  ground  for  granting  a  new 
trial:  Stockwell  v.  Chicago,  C.  (fc  D.  B.  Co., 
4S-470. 

74.  What  constitutes  misconduct:  Where 
the  opposite  party  rode  in  the  same  convey- 
ance with  the  jury  and  counsel  on  both  sides 
in  going  to  view  the  premises,  no  objection 
thereto  being  at  the  time  made,  Jield,  that 
there  was  not  such  misconduct  as  to  require 
a  new  trial :  Hahn  v.  Miller,  60-96. 

75.  Improper  statements  or  argnment 
to  Jury :  Improper  statements  made  in  argu- 
ment to  the  jury  by  the  attorney  of  the  suc- 
cessful party  may  be  such  misconduct  as  to 
justify  the  court  in  setting  aside  the  verdict : 
Wickersham  v.  Timmons,  49-267. 

76.  But  misconduct  in  the  attorney  of  the 
prevailing  party  in  the  argument  to  the  jury, 
in  referring  to  matters  not  pertaining  to  the 
case,  7ieZd  not  sufficient  ground  for  a  new 
trial  when  it  did  no*t  appear  that  prejudice 
had  resulted  to  the  other  party  therefrom: 
Hammond  v.  Sioux  City  &P.  R.  Co.,  49-450. 
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77.  Hie  conduct  of  the  opposite  counsel 
wad  party  in  appealing  to  the  sympathies  of 
tbe  jury,  in  a  particular  case,  held  not  suffi- 
dat  to  require  a  ne^v^  trial :  DoivdeU  v.  WU- 
eor,  W-721. 

7$.  Counsel  must  be  permitted  some  lati- 
tstde  and  diacretiou  in  addressing  the  jury, 
xDd  absolute  correctness  of  statement  as  to 
B&atters  of  lai^  is  not  required':  iSco^  v,  Chi- 
oago,  Jf.  <fc  S*.  Jf>.  U.  Co.,  68-300. 

79.  Miaoonduct  of  opfKwing  counsel  in  an 
argument  to  the  jury  cannot  be  made  ground 
for  new  trial  uniees  objected  to  at  the  time ; 
at  least,  the  action  of  the  lower  court  in 
overruling  an  application  for  a  new  trial 
QD  that  ground  ^will  not  be  reversed  on  appeal : 
J&I8S  V,  Davenport^  66-548. 

SO.  Where  the  improper  action  of  counsel 
in  addressing  the  jury  was  not  objected  to 
until  after  the  verdict,  hdd,  that  the  action 
of  the  lower  court  in  OTerruling  the  appli- 
cation for  a  new^  trial  on  that  ground  would 
not  be  interfered  with  on  appeal,  it  not  ap- 
pearing that  the  complaining  party  was 
prejudiced  by  w^hat  occurred:  Sunberg  v. 
BabcodCf  66—515. 

51.  The  act  of  counsel  in  seeking  to  intro- 
duce in  evidence  an  ofifer  to  permit  judg- 
ment to  be  taken  will  constitute  misconduct, 
but  if  objection  thereto  is  not  taken  at  the 
time  by  moving  to  discharge  the  jury  and 
have  another  trial,  it  cannot  be  urged  as  a 
ground  for  new  trial  after  verdict :  Biech  v, 
Boiah^  68-^26. 

52.  In  such  case  a  direction  to  the  jury 
to  disr^ard  such  statement  will  not  cure 
the  misconduct:  McCormick  v,  Chicago,  IL 
LitP.IL  Co.,  47-345. 

8S.  Where  statements  were  made  by  an 
attorney  in  his  concluding  argument  not 
warranted  from  anything  in  the  evidence 
and  relating  to  the  animus  actuating  the 
other  party,  etc.,  Tieid,  that  it  was  miscon- 
duct for  which  a  new  trial  should  have  been 
granted;  and  that  where  such  statements 
were  made  while  the  judge  was  not  present 
bat  was  hearing  another  case,  the  fact  that 
objection  was  not  made  to  the  court  by  the 
opposite  party  at  the  time  of  the  misconduct 
did  sot  defeat  his  right  to  call  it  in  ques- 
tion; BdHv.  Wolff,  61-559. 

W.  Action  of  counsel  in  ma|dng  state- 
aieDts  to  the  jury  as  to  the  existence  of  facts 


of  which  there  is  not  only  no  evidence  but 
no  claim  that  they  are  proven,  for  the  pur- 
pose of  inducing  the  jury  to  make  deduc- 
tions prejudicial  to  the  other  party,  might, 
it  seems,  be  ground  for  a  new  trial  although 
no  objection  thereto  was  made  at  the  time : 
Whitsett  V,  Chicago,  R.  J.  <fc  P.  R.  Co.,  67- 
150. 

85.  Remarks  of  the  counsel  of  the  plaint- 
iff to  the  jury,  in  an  action  for  personal 
injury,  insinuating  the  possibility  of,  al- 
though not  expressly  charging,  improper  ac- 
tion on  the  part  of  defendant  in  seeking  to 
bring  disrepute  ui)on  the  plaintiff  so  as  to 
damage  his  testimony  in  the  case,  held  to  be 
such  as,  under  the  circumstances,  to  require 
the  granting  of  a  new  trial :  Henry  v.  Sioux 
City<SbP,R,  Co.,  70-238. 

Further  as  to  arguments  to  jury,  see  Pbao- 
TiCE,  g§  95-104. 

86.  The  Incompetence  of  coimsel  will  not 
ordinarily  constitute  ground  for  a  new  trial. 
Indeed,  in  civil  cases,  the  rule  may  be  re- 
garded as  almost  invariable :  Staie  v,  Benge, 
61-658. 

0.  Mistake  or  surprise. 

87.  Absence  of  witness:  A  new  trial 
should  not  be  granted  on  account  of  the  ab- 
sence of  a  witness  where  the  party  goes  to 
trial  without  asking  for  a  continuance :  Maya 
V.  Deav£r,  1-216;  Oeev.  Moss,  68-818. 

Further  as  to  steps  to  be  taken  by  the  party 
in  case  of  absence  of  evidence,  see  infra, 
§§  131-184. 

88.  Cases  of  surprise:  The  granting  of  a 
new  trial  where  it  wsis  shown  that  a  reply  to 
defendant's  answer  had  been  prepared  and 
handed  to  the  clerk  for  filing  and  not  filed, 
/ieW  proper:  Barnes  v.  McDaniels,  35-381. 

89.  "Where,  by  agreement  of  attorneys,  a 
cause  was  to  be  continued,  and  the  attorney 
for  plaintiff  was  to  see  that  the  entry  was 
made,  and  owing  to  his  absence  from  court 
plaintiff  employed  another  attorney  and  pro- 
cured judgment  without  a  defense  and  with- 
out the  knowledge  of  defendant,  held,  that 
there  was  such  surprise  as  to  entitle  defend- 
ant to  a  new  trial :  Chicago  <fc  N.  W.  R.  Co. 
V.  OiUett,  38-434. 

90.  When  a  new  trial  has  been  granted  on 
the  ground  of  error  in  instructions  given,  a 
party  cannot  claim,  upon  another  trial,  that 
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62.  Mistake  of  Jurors:  It  is  not  a  sufficient 
reason  for  setting  aside  the  verdict  of  a  jury 
and  ordering  a  new  trial  that  a  portion  or  all 
the  jurors  supposed  that  their  verdict,  if  for 
defendant,  would  not  be  a  bar  to  a  subsequent 
suit  by  plaintiff  for  the  same  cause  of  action : 
Minter  v.  Hite,  4-583. 

68.  Taking  improper  papers:  Where 
counsel  prepared  a  statement  in  writing  of 
the  damages,  and  after  using  the  same  in  his 
argument  to  the  jury  handed  it  to  tliem  with 
the  papers  in  the  case,  as  his  estimate  of  the 
proper  claims,  without  any  intention  to  con- 
ceal the  fact,  hdd,  that  in  the  absence  of  a 
showing  of  bad  faith,  or  prejudice  to  the 
other  party,  or  objection  to  such  action,  the 
case  would  not  be  reversed  for  such  irregalar- 
ity:  Greffv.  Blake,  16-222. 

64.  The  fact  that  a  deposition  is  improp- 
erly taken  by  the  jury  will  not  be  ground 
for  a  new  trial,  where  it  is  shown  that  no 
prejudice  resulted  to  the  complaining  party 
by  reason  of  the  irregularity :  Morris  v,  Howe, 
86-490. 

65.  Where  the  jury  sent  for  the  petition  in 
the  case,  to  which  was  attached  a  copy  of  the 
note  sued  on,  and  assuming  that  such  exhibit 
was  the  original  and  not  a  copy,  proceeded  to 
compare  the  signature  thereof  with  the  signa- 
ture of  the  same  person  to  another  paper 
claimed  to  have  been  signed  by  him,  hdd,  that 
such  facts  might  be  shov^n  as  groimd  for  a 
new  trial :  Kruidenier  v.  Shields,  70-428. 

Further  as  to  what  papers  the  jury  may 
take  with  them  on  retiring,  see  Practice, 
gg  107-119. 

66.  Beading  parts  of  eridence:  It  is  mis- 
conduct on  the  part  of  the  jury  sufficient  to 
warrant  a  new  trial  to  have  the  reporter 
oome  into  the  jury  room  and  read  from  his 
notes  portions  of  the  testimony  as  requested 
by  them :  Fleming  v.  Shenandoah,  67-505. 

67.  How  miseonduct  shown:  In  order 
to  take  advantage  of  misconduct  on  the 
part  of  a  juror,  the  party  complaining  must 
set  out  the  misconduct  complained  of  in  or- 
der that  the  opposite  party  may  be  prepared 
to  meet  the  complaint  with  counter-affida^ 
vits:  Beal  v.  Stone,  22-447. 

08.  An  affidavit  of  the  party  as  to  miscon- 
duct of  the  jury  baaed  upon  information  and 
belief  is  not  sufficient :  State  v.  Tucker,  68-50. 

69.  A  party's  affidavit  as  to  misconduct 


should  not  be  received  in  a  criminal  case 
where  other  evidence  as  to  the  facts  is  at- 
tainable: State  V,  McLaughlin,  44-^2. 

70.  An  affidavit  of  a  person  who  states 
that  he  heard  a  juryman  talking  about  the 
evidence  that  had  been  produced  in  the  case, 
but  not  giving  the  name  of  the  juryman  nor 
the  statements  made  by  him,  is  not  sufficient 
to  require  the  verdict  to  be  set  aside  for  mis- 
conduct :  Brant  v.  Lyons,  60-172. 

71.  Discretion:  The  question  whether  the 
verdict  ought  to  be  set  aside  on  account  of 
alleged  misconduct  is  left  very  largely  to 
the  sound  discretion  of  the  trial  court,  and, 
in  the  absence  of  a  showing  of  an  abuse  of 
discretion,  its  action  will  not  be  reversed 
upon  appeal :  Perry  v.  Cottinghani,  68-41. 

b.  Misconduct  of  opposite  party  or 

attorney. 

72.  False  testimony:  That  the  successful 
party  has  introduced  false  testimony  consti- 
tutes misconduct  which,  upon  motion,  re- 
quires the  granting  of  a  new  trial :  First  Nat 
Bank  v.  Wabash,  St,  L,  &  P.  i2.  Co.,  61-700. 

78.  Without  prejudice:  In  a  particular 
case,  held,  that  certain  actions  of  the  opposite 
party  with  reference  to  the  jury,  which  were 
held  by  the  lower  court  to  have  been  miscon- 
duct, were  without  prejudice  and  therefore 
not  a  sufficient  ground  for  granting  a  new 
trial:  StockiceU  v,  Chicago,  C.  ^  D,  R.  Co,, 
48-470. 

I  74.  What  constitutes  misconduct:  Where 
the  opposite  party  rode  in  the  same  convey- 
ance with  the  jury  and  counsel  on  both  sides 
in  going  to  view  the  premises,  no  objection 
thereto  being  at  the  time  made,  held,  that 
there  was  not  such  misconduct  as  to  require 
a  new  trial :  Hahn  v.  Miller,  60-96. 

'  75.  Improper  statpments  or  argument 
to  Jury :  Improper  statements  made  in  argu- 
ment to  the  jury  by  the  attorney  of  the  suc- 
cessful party  may  be  such  misconduct  as  to 
justify  the  court  in  setting  aside  the  verdict: 

,  Wickersham  v.  Timmons,  49-267. 

i  76.  But  misconduct  in  the  attorney  of  the 
prevailing  party  in  the  argument  to  the  jury, 
in  referring  to  matters  not  pertaining  to  the 
case,  held  not  sufficient  ground  for  a  new 

I  trial  when  it  did  nolt  appear  that  prejudice 
had  resulted  to  the  other  party  therefrom: 

.  Hammond  t\  Sioux  City  d:  P.  R.  Co.^  49-450. 
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77.  The  condact  of  the  opposite  counsel 
lod  party  in  appealing  to  the  sympathies  of 
the  jury,  in  a  jxarticular  case,  held  not  suffi- 
cient to  require  a  ne^^  trial :  DoicdeU  v.  WU- 
eax,  51-721. 

78b  CSooDsel  must  be  permitted  some  lati- 
tode  and  discretion  in  addressing  the  jury, 
and  absolute  correctness  of  statement  as  to 
matteis  of  law  is  not  required':  Scott  v,  Chi- 
ago,  Jf.  <fc  SL  Pi  -K.  Co,,  68-380. 

79.  Miscondact  of  opposing  counsel  in  an 
Bgument  to  the  jury  cannot  be  made  ground 
for  new  trial  unless  objected  to  at  the  time ; 
at  least,  the  action  of  the  lower  court  in 
oDerroling  an  application  for  a  new  trial 
oo  that  ground  Thrill  not  be  reversed  on  appeal : 
Bm  V.  Davenport,  66-548. 

SQl  Where  the  improper  action  of  counsel 
in  addresBing  the  jury  was  not  objected  to 
QntQ  after  the  verdict,  field,  that  the  action 
of  the  lower  court  in  ovemiling  the  appli- 
cation for  a  new^  trial  on  that  ground  would 
oot  be  interfered  with  on  appeal,  it  not  ap- 
pearing that  the  complaining  party  was 
prejudiced  hy  what  occuiTed:  Sunberg  v, 
Babooek,  66^15. 

81.  The  act  of  counsel  in  seeking  to  intro- 
duce in  evidence  an  offer  to  permit  judg- 
ment to  be  taken  will  constitute  misconduct, 
but  if  objection  thereto  is  not  taken  at  the 
time  by  moving  to  discharge  the  jury  and 
have  another  trial,  it  cannot  be  urged  as  a 
g;roiuid  for  new  trial  after  verdict :  Riech  v, 
fioteft,  6^-526. 

82.  In  such  case  a  direction  to  the  jury 
to  disregard  such  statement  will  not  cure 
the  misconduct:  McCormick  v,  Chicago,  R. 
LAP.IL  Co.,  47-345. 

8S.  Where  statements  were  made  by  an 
attorney  in  his  concluding  argument  not 
warranted  from  anything  in  the  evidence 
and  relating  to  the  animus  actuating  the 
other  party,  etc.,  held,  that  it  was  miscon- 
duct for  which  a  new  trial  should  have  been 
granted;  and  that  where  such  statements 
were  made  while  the  judge  was  not  present 
liat  was  hearing  another  case,  the  fact  that 
objection  was  not  made  to  the  court  by  the 
oppoidte  party  at  the  time  of  the  misconduct 
did  not  defeat  his  right  to  call  it  in  ques- 
tion: HaUv.  Wolff,  61-559. 

84.  Action  of  counsel  in  ma]dng  state- 
ments to  the  jury  as  to  the  existence  of  facts 


of  which  there  is  not  only  no  evidence  but 
no  claim  that  they  are  proven,  for  the  pur- 
pose of  inducing  the  jury  to  make  deduc- 
tions prejudicial  to  the  other  party,  might, 
it  seems,  be  ground  for  a  new  trial  although 
no  objection  thereto  was  made  at  the  time : 
Whitaett  V.  Chicago,  R,  J.  drP.  R.Co.,  67- 
150. 

85.  Remarks  of  the  counsel  of  the  plaint- 
iff to  the  jury,  in  an  action  for  personal 
injury,  insinuating  the  possibility  of,  al- 
though not  expressly  charging,  improper  ac- 
tion on  the  part  of  defendant  in  seeking  to 
bring  disrepute  upon  the  plaintiff  so  as  to 
damage  his  testimony  in  the  case,  hdd  to  be 
such  as,  under  the  circumstances,  to  require 
the  granting  of  a  new  trial:  Henry  v,  Sumx 
CityARR,  Co.,  70-238. 

Further  as  to  arguments  to  jury,  see  Prao 
TICB,  g§  95-104. 

86.  The  incompetence  of  connsel  wUl  not 
ordinarily  constitute  ground  for  a  new  trial. 
Indeed,  in  civil  cases,  the  rule  may  be  re- 
garded as  almost  invariable :  State  v.  Benge, 
61-658. 

0.  Mistake  or  surpriae. 

87.  Absenee  of  witness:  A  new  trial 
should  not  be  granted  on  account  of  the  ab- 
sence of  a  witness  where  the  party  goes  to 
trial  without  asking  for  a  continuance:  Mays 
V,  Deaver,  1-216;  Oee  v.  Moss,  68-818. 

Further  as  to  steps  to  be  taken  by  the  party 
in  case  of  absence  of  evidence,  see  infra, 
m  131-184. 

88.  Cases  of  surprise:  The  granting  of  a 
new  trial  where  it  was  shown  that  a  reply  to 
defendant's  answer  had  been  prepared  and 
handed  to  the  clerk  for  filing  and  not  filed, 
Jield prober:  Barnes  v,  McDaniels,  35-381. 

89.  "Where,  by  agreement  of  attorneys,  a 
cause  was  to  be  continued,  and  the  attorney 
for  plaintiff  was  to  see  that  the  entry  was 
made,  and  owing  to  his  absence  from  court 
plaintiff  employed  another  attorney  and  pro- 
cured judgment  without  a  defense  and  with- 
out the  knowledge  of  defendant,  held,  that 
there  was  such  surprise  as  to  entitle  defend- 
ant to  a  new  trial :  Chicago  <fc  N,  W,  R,  Co, 
v.  Gillett,  38-434. 

90.  When  a  new  trial  has  been  granted  on 
the  ground  of  error  in  instructions  given,  a 
party  cannot  claim,  upon  another  trial,  that 
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he  is  taken  by  surprise  by  the  giving  of  the 
same  instructions :  Lowe  v,  Lowe,  40-220. 

91,  Mistake:  A  party  will  not  be  granted 
a  new  trial  on  account  of  mistake  of  law  on 
his  part  founded  in  negligence:  Russell  v. 
Nelson,  8^215. 

92.  Accident;  sickness  of  party:  Where 
a  party,  who  was  also  an  important  witness, 
was  detained  by  illness  from  being  present, 
but  a  continuance  was  not  asked,  heldj  that 
under  the  circumstances  sufficient  diligence 
was  not  shown  to  entitle  him  to  a  new  trial 
on  the  ground  of  accident:  Whilworth  v. 
Murphy,  29-470. 

98.  The  fact  that  a  material  witness  who 
is  expected  to  be  present  at  the  trial  is  acci- 
dentally delayed  and  unable  to  reach  the 
place  of  trial  in  time,  would  be  ground 
for  a  new  trial.  But  if  he  might  be  intro- 
duced after  the  conclusion  of  the  testimony, 
and  even  after  some  of  the  arguments  have 
been  made  to  the  jury,  application  for  leave 
to  introduce  him  should  be  made :  Smith  v. 
State  Ins.  Co.,  58-487. 

94.  The  affidavit  of  defendant,  on  a  mo- 
tion for  a  new  trial,  to  the  effect  that  he  was 
unable  to  be  present  on  account  of  sickness, 
held  not  sufficient,  as  not  showing  that  a 
continuance  might  not  have  been  asked; 
also,  in  not  showing  that  the  facts  which  he 
proposed  to  testify  to  would  have  been  ad- 
missible under  the  issues:  Nolan  v.  Grant, 
5a-892. 

As  to  when  accident  or  surprise  may  be  a 
ground  for  setting  a  judgment  aside  upon 
petition  therefor,  see  Judgments,  §§  19S-197. 

d.  Excessive  or  deficient  verdict. 

95.  Bednctlon  of  excessive   verdict:  If 

the  damages  are  deemed  excessive,  the  court 
may  fix  a  reasonable  amount  and  give  the 
successful  party  the  option  to  accept  such 
sum  or  submit  to  a  new  trial :  Brockman  v. 
BerryhUl,  16-18d. 

96.  But  the  party  cannot,  by  offering  to 
remit  the  amount  found  excessive,  without 
specifying  any  amount,  compel  the  court  to 
say  how  much  is  excessive.  The  court  may 
refuse  to  fix  any  amount  and  order  a  new 
trial:  La  SaUe  v.  Tift,  52-164. 

97.  Where  a  verdict  is  excessive,  the  court 
may  give  the  plaintiff  his  election  to  remit 
the  excess  or  submit  to  an  order  for  a  new 


trial.  In  like  manner,  when  the  verdict  is 
too  small,  defendant  may  be  given  the  elec- 
tion to  submit  to  a  proper  verdict  or  have  a 
new  trial,  and  if  defendant  submits  to  the 
larger  verdict  fixed  by  the  court,  plaintiff 
cannot  have  a  new  trial :  CaUanan  v.  Shaw, 
24-441. 

98.  The  court  has  no  power  to  render  judg- 
ment for  a  less  sum  than  the  verdict  with- 
out giving  the  successful  party  the  option  of 
accepting  such  less  amount  or  accepting  a 
new  trial :  Nod  v.  Dubuque,  B.  <St  M.  R.  Co.<, 
44-298. 

99.  Where  the  court  had  improperly  en- 
tered judgment  for  a  less  amount  without 
giving  the  party  the  option  of  a  new  trial, 
held,  that  on  appeal  the  case  should  be  re- 
manded with  direction  to  the  lower  court  to 
give  to  the  successful  party  this  option :  Ibid. 

100.  Where  the  trial  court,  on  a  motion  for 
a  new  trial  upon  the  ground  that  the  dam- 
ages are  excessive,  reduces  the  amount  of 
recovery,  to  which  the  successful  party  con- 
sents, the  case  stands  as  though  a  verdict  of 
the  jury  in  that  amount  had  been  returned^ 
and  defendant  cannot  complain  on  the  ground 
of  excessive  damages  unless  the  amount  thus 
allowed  is  excessive:  Van  Winter  v.  Henry 
County,  61-684;  Duffy  v.  Dubuque,  63-171. 

101.  The  court  has  no  authority  to  direct 
a  remittitur  of  a  portion  of  the  verdict  and 
enter  a  judgment  for  the  balance  where  it  is 
ascertained  that  there  has  been  misconduct 
of  the  jury  vitiating  the  verdict.  In  such 
case  the  verdict  should  be  set  aside  entirely 
and  a  new  trial  granted:  Darland  v.  Wade, 
48-547. 

102.  Yerdiet  against  evidence:  In  an  ac- 
tion sounding  in  tort  a  wide  latitude  is  al- 
lowed the  jury,  and  the  court  will  seldom 
interfere  with  the  verdict  because  excessive 
or  because  in  the  opinion  of  the  judge  it  may 
be  less  than  he  would  have  given ;  but  where 
the  fact  that  the  amount  is  less  than  the 
amount  to  which  the  party  is  entitled  is  sus- 
ceptible of  ascertainment  by  computation,  a 
verdict  which  is  not  supported  by  the  evi- 
dence as  to  the  amount  will  be  set  aside: 
Fawcett  v.  Woods,  5-400. 

108.  The  statutory  provision  (Code,  g  2839) 
that  a  new  trial  shall  not  be  granted  on  ac- 
coimt  of  the  smallness  of  damages  in  an  ac- 
tion for  injury  to  the  person  or  reputation 
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where  the  damage  allowed  equals  the  actual 
pecuniary  injury  sustained,  is  an  absolute 
Uniitation  upon  the  power  of  the  courts  to 
grant  new  trials  in  such  cases,  but  it  does 
not  follow  that  they  are  required  to  grant  a 
new  trial  where  the  damages  do  not  include 
the  actual  pecuniary  injuries  sustained :  Hub- 
}fard  V  Mason  City,  64r-245. 

104.  That  the  verdict  is  excessive,  as,  for 
instance,  in  allowing  actual  damages  when 
only  nominal  damages  are  proper,  can  only 
be  taken  advantage  of  by  motion  for  new 
trial ;  arrest  of  judgment  cannot  be  granted 
on  that  ground:  Carl  v.  Granger  Coal  Co., 
$9^19. 

10&  Correctioii  of  verdiet  by  Jury; 
Where,  imder  the  direction  of  the  court  to 
correct  an  error,  the  jury  reduced  the  amount 
of  their  verdict,  and  there  was  nothing  to 
show  that  the  party  against  whom  the  ver- 
dict was  rendered  could  have  escaped  the 
first  verdict,  held,  that  a  motion  by  him  for 
a  new  trial  was  properly  overruled :  Hamil' 
ton  V,  Barton,  20-605. 

e.   Verdict  against  the  evidence  or  the 

law. 

IM,  When  snUleieiit  to  warrant  new 
trial:  The  rule  of  the  supreme  court,  that 
it  will  not  interfere  with  the  decision  of  the 
court  below  in  refusing  a  new  trial  on  ac- 
count of  the  insufficiency  of  evidence  where 
there  is  a  conflict,  has  no  application  what- 
ever to  nisi  prius  courts.  They  should  inde- 
pendently exercise  the  power  to  grant  new 
trials,  whenever  their  superior  and  more 
comprehensive  judgment  teaches  them  that 
the  verdict  of  the  jury  fails  to  administer 
substantial  justice  to  the  parties,  using  cau- 
tion, however,  in  the  exercise  of  the  power, 
so  as  not  to  invade  the  legitimate  province 
of  the  jury :  Dewey  v,  Chicago  iSb  N,  W.  R, 
Co.,  31-378. 

107.  To  justify  the  granting  of  a  new  trial 
on  the  ground  that  the  verdict  is  against  the 
weight  of  evidence,  the  want  of  evidence 
most  relate  to  a  material  issue  legitimately 
made  by  the  pleadings :  Parker  v,  Hendrie, 
3-988. 

108.  A  verdict  should  not  be  set  aside  as 
against  the  evidence  when  that  evidence  is 
irrelevant  or  immaterial  under  the  issues: 
Seott  V.  Morse,  54-782. 


109.  The  fact  that  a  jury  by  a  special  ver- 
dict show  that  they  excluded  from  their  con- 
sideration a  material  fact  appearing  from  the 
evidence,  may  be  groimd  for  a  new  trial: 
Baldunn  v.  St  Louis,  K.  A  N.  W.  M.  Co,, 
«8-210. 

110.  Where  it  appears  that  one  of  the 
findings  of  fact  made  by  the  jury,  which  re- 
lates to  a  matter  having  an  important  bear- 
ing upon  the  liability  of  defendant,  is  contrary 
to  the  evidence,  a  new  trial  should  be  granted : 
Heath  v,  Whitebreast  Coal,  etc.,  Co.,  05- 
787. 

111.  Where  the  general  conclusion  reached 
by  the  jury  appears  to  the  court  to  be  wrong, 
and  it  is  shown  by  special  findings  that  the 
jury  are  unable  to  assign  any  certain  or  tan- 
gible grounds  for  their  conclusion,  it  is  clearly 
the  duty  of  the  court  to  interfere  and  grant 
a  new  trial:  Ford  v.  Central  I  mm  R.  Co., 
69-627. 

Further  as  to  cases  of  conflict  between 
general  and  special  verdicts,  see  Phactice, 
§g  168-166. 

112.  Where  the  direct  testimony  and  cir- 
cumstances shown  could  be  reconciled  and 
made  harmonious,  h£ld,  that  a  verdict  in 
conflict  with  such  testimony  should  have 
been  set  aside  and  a  new  trial  granted :  StU' 
livan  V.  Wabash,  St.  L.  <&  P.  R.  Co.,  58-602. 

113.  In  a  particular  case,  held,  that  the 
verdict  was  not  so  wanting  support  in  the 
evidence  as  to  warrant  the  court  in  saying 
the  jury  were  governed  by  either  passion  or 
prejudice,  and  therefore  it  could  not  reverse 
the  judgment:  Beazan  v.  Mason  City,  58- 
288. 

114.  Passion  and  prejudice:  In  a  particu- 
lar case,  held,  that  the  damages  allowed  were 
so  disproportionate  to  the  actual  injury  as  to 
lead  irresistibly  to  the  conclusion  that  the 
verdict  was  not  the  result  of  a  deliberate  and 
dispassionate  examination  of  the  testimony, 
and  a  ruling  refusing  a  new  trial  was  re- 
versed :  Sadler  v.  Bean,  88-684. 

llo.  A  special  finding  against  the  express 
admission  of  the  party  in  whose  favor  the 
verdict  was  f  oimd,  Tield  to  sufficiently  indi- 
cate passion  on  the  part  of  the  jury :  Jeffrey 
V.  Keokuk  d  D.  M.  R.  Co.,  61-489. 

116.  Yarlance:  A  new  trial  will  not  be 
granted  for  variance  between  the  allegations 
and  proof  when  no  objection  was  offered  to 
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the  evidence  when  introduced :  Schrimper  v. 
HeUman,  24-505. 

Terdiet  against  instmctlong:  That  the 
verdict  of  the  jury  is  contrary  to  the  law  as 
laid  down  in  the  instructions  of  the  court 
wiil  be  a  ground  for  new  trial,  regardless  of 
the  correctness  of  the  instructions,  see  Ap- 
Fi^ALBi  §§  552,  553. 

f .  Error  of  la/w. 

117.  What  sufficient:  An  erroneous  state- 
ment of  the  law  upon  a  material  matter, 
orally  made  by  the  judge  to  the  jury  in  the 
progress  of  the  trial,  will  entitle  the  unsuc- 
cessful party  to  a  new  trial:  Beardsley  v, 
Bridgman,  17-290. 

118.  Exception  necessary:  Error  of  law 
is  not  ground  for  new  trial  unless  duly  ex- 
cepted to :  Darrance  v,  Preston^  1&-39(J. 

119.  Under  previous  statutory  provisions, 
heldf  that  error  in  giving  instructions  might 
be  made  a  ground  for  sustaining  a  motion  for 
new  trial,  although  the  instructions  were  not 
excepted  to  at  the  time :  Farr  v,  Fuller,  8- 
347. 

120.  Also  that  mere  failure  to  except  to  an 
error,  where  it  did  not  appear  that  the  nature 
of  the  error  was  apparent  at  the  time  it  was 
committed,  would  not  necessarily  render  the 
granting  of  a  new  trial  erroneous :  Head  v, 
Langworthy,  15-285. 

131.  Error  in  instmotlons:  An  error  in 
giving  an  instruction  will  not  be  ground  for 
reversal  where  it  appears  that  any  other  ver- 
dict than  that  reached  by  the  jury  would 
have  been  clearly  against  the  evidence  and 
ought  to  have  been  set  aside:  Middleton  v. 
Middleton,  81-151. 

g.  Newly-discovered  evidence, 

122.  Sach  as  to  produce  dilTerent  result: 
An  application  for  new  trial  on  this  ground 
should  be  denied  when  it  is  appai'ent  that 
the  ground  relied  on  is  technical,  and  that 
the  rights  of  the  parties  have  been  once 
fairly  adjudicated  and  settled:  McLain  v. 
Lawson,  25-277. 

123.  A  new  trial  in  such  cases  should  not 
be  granted,  unless  the  court  should  think 
that  upon  a  new  trial  such  newly-discovered 
evidence  might  probably  lead  to  a  different 


result :  Millard  v.  Singer,  2  G.  Ch*.,  144 ;  State 
V.  Bowman^  45-418;  Cornish  v,  Chicago,  B. 
A  Q.  R.  Co,,  49-378;  Carpenter  v.  Brown, 
50-451 ;  Harber  v.  Sexton,  66-211. 

124.  Must  be  material:  The  party  mov- 
ing for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  must  make  it  appear 
that  the  proposed  evidence  is  competent  and 
material :  Manson  v.  Ware,  63-345 ;  Lisher  v. 
Pratt,  9-59;  Harnett  v.  Harnett,  69-401. 

125.  What  sufficient  showing:  Affidavits 
as  to  what  a  certain  party  had  told  others, 
without  a  statement  that  affiant  believed 
such  facts  to  be  true,  or  that  such  party 
would  so  testify  if  called  as  a  witness,  hM 
not  sufficient  to  require  the  granting  of  a 
new  trial :  State  v.  Wells,  48-671. 

126.  "Where  a  party  seeks  to  prosecute  a 
new  trial  on  the  ground  of  newly-discovered  . 
evidence,  it  should  give  the  court  the  best 
evidence  possible  of  the  truth  of  the  allega- 
tions that  such  evidence  has  been  discovered, 
where  it  is,  and  that  it  can  be  had  at  the 
proper  time:  Reeves  v.  Royal,  2  G.  Gr.,  451. 

127.  The  application  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence  should 
be  accompanied  by  the  affidavit  of  the  newly- 
discovered  witness,  where  it  can  be  procured, 
stating  the  facts  to  be  established  by  his 
testimony:  Warren  v.  State,  1  G.  Gr.,  106; 
Mays  V,  Deaver,  1-216;  Manias  v,  Malony, 
7-81 ;  SvUy  v,  KuM,  30-275 ;  Hand  v.  Lang- 
land,  67-185. 

128.  To  authorize  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  the 
facts  to  be  proven  by  such  evidence  must  be 
made  to  appear  so  that  the  court  may  deter- 
mine whether  it  is  material  or  not :  State  v, 
Botvman,  45-418. 

129.  After  remanding  of  case  In  equity: 
Where,  after  the  remanding  of  an  equity 
cause,  tried  de  novo  in  the  supreme  court, 
and  before  final  decree  in  the  lower  court,  a 
party  makes  such  showing  of  newly-discov- 
ered evidence  as  to  entitle  him  to  anew  trial, 
he  may  file  amended  pleadings,  if  necessary, 
and  introduce  such  evidence  before  final  de- 
cree is  rendered :  Adams  County  t\  Burling- 
ton cfc  M,  R.  R.  Co.,  44^335;  Shorthill  v,  Fer- 
guson, 47-284. 

130.  But  in  such  case  the  trial  will  be  lim- 
ited to  the  new  issue  presented.  The  issues 
previously  determined  are  to  be  regarded  as 
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dmdv  adjudicated :  ^dams  County  v.  Bur- 
}iaStondkM.  R,  Id.  Co.,  55-94. 

13L  Dae  diligence:  If  a  i>a]-ty  is  surprised 
€B  the  trial  by  evidence  -which  he  is  not  pre- 
pared to  meet,  he  should  ask  a  continuance, 
and  if  he  does  not  do  so,  Uie  discovery  of 
mdeoce  to  meet  it  afterwards  will  not  en- 
title him  to  a  ne^w  trial.  Diligence  to  pro- 
cure the  evidence  in  time  for  trial  must  be 
abown:  Duniavey  v.  Watson,  38-398. 

ISS.  If  surprised  at  the  trial  by  an  issue  or 
eridenoe  which  he  is  not  prepared  to  meet, 
die  party  should  ask  a  continuance^  or  per- 
ba{B  even  dismiss  the  case  if  he  is  the  plaint- 
iff, rather  than  take  the  chances  of  a  trial, 
and  if  he  fails  to  do  so,  he  cannot'have  a  new 
trial  on  account  of  ne^wly-discovered  evidence 
relating  to  such  issue :  Hopper  v,  Moore,  42- 
163;  Mehan  v.  Chicago,  R.  I.  <Sb  P.  IL  Co., 
6-905. 

ISS.  Where  witnesses  are  discovered  before 
the  termination  of  the  trial,  although  after 
the  i»oper  time  for  the  introduction  of  their 
tetimony,  the  party  should  ask  to  have  their 
testimony  received,  and  upon  failure  to  do 
so,  cannot  ask  a  new  trial  on  the  groimd  of 
aich  testimony  as  new^ly-discovered  evidence : 
Dtttman  v.  Zimmerman,  63-709. 

lS4w  The  fact  that  the  attorney  for  the 
party  applying  for  a  new  trial  because  of 
mewlT-discovered  evidence  knew  of  facts 
tending  to  rebut  the  testimony  of  the  oppo- 
Bte  party,  and  did  not  take  the  stand  as  a 
vitness  for  his  client,  heUd  not  sufficient  to 
constitute  negligence  on  the  part  of  his  client. 
An  attorney  should  avoid  if  possible  being  a 
witness  for  his  client :  Alger  v.  Merritt,  16- 

m. 

IK.  It  must  appear  that  reasonable  dili- 
gence has  been  exercised  to  discover  the  evi- 
dence, the  discovery  of  which  is  relied  upon 
as  aground  for  new  trial :  Bingham  v,  Foster, 
r-339,  341 ;  Mather  v,  Butler  County,  33-250 ; 
Lay  V.  Wissman,  36-305;  KUbum  v,  Mullen, 
2^-488;  Reeves  v.  Royal,  2  G.  Gr.,  451. 

1S6.  Both  the  statute  and  the  common 
law  require  diligence  to  discover  evidence 
before  the  trial,  and  in  the  absence  of  a  show- 
ing of  such  diligence  a  new  trial  on  the 
groond  of  newly-discovered  evidence  will  be 
denied:  Stuckslager v.  McKee,  40-212. 

137.  The  party  asking  a  new  trial  on  the 
ground  of  newly-discovered  evidence  must 
Vol.  11  —  11 


satisfy  the  court  that  the  failure  to  produce 
such  evidence  at  the  trial  was  not  in  conse- 
quence of  his  own  negligence.  If  by  due 
diligence  it  might  have  been  discovered  be- 
fore the  trial,  a  new  trial  should  not  be 
granted:  Millard  v.  Singer,  2  G.  Gr.,  144; 
Hesaer  v.  Doran,  41-468. 

13S.  Where  a  party  had  on  the  trial  intro- 
duced evidence  of  a  particular  character, 
and  afterward  asked  a  new  trial  on  the 
ground  of  the  discovery  of  new  evidence  of 
the  same  character,  without  showing  dili- 
gence in  seeking  to  obtain  such  newly-dis- 
covered evidence  before  the  trial,  held,  that 
a  new  trial  was  properly  refused :  First  Nat, 
Bank  v.  Charter  Oak  Ins,  Co,,  40-572. 

189.  Where  the  question  in  issue  was 
whether  a  physical  injury  of  plaintiff  was 
the  result  of  an  assault  and  battery  by  de- 
fendant or  had  existed  prior  thereto,  held, 
that  evidence  of  witnesses  in  another  state 
where  plaintiff  had  formerly  resided,  as  to  the 
fact  of  the  existence  of  such  injury,  might, 
in  the  exercise  of  reasonable  diligence,  have 
been  discovered  before  the  trial,  and  would 
not  be  sufficient  ground  for  a  new  trial. 
Such  a  case,  where  the  inquiry  in  regard  to 
the  evidence  is  suggested  by  the  very  nature 
of  the  case,  differs  from  one  where  the  newly- 
discovered  evidence  bears  upon  some  col- 
lateral evidence  to  which  attention  has  not 
been  previously  directed:  Clark  v.  Nelson, 
40-678. 

140.  Newly-discovered  evidence  relating 
to  the  question  put  in  issue  by  the  pleadings 
as  to  which  the  party  does  not  show  any  dili- 
gence in  discovering  evidence  does  not  fur- 
nish sufficient  ground  for  a  new  trial :  Car- 
man  v.  Roennan,  45-135. 

141.  It  is  not  sufficient  to  show  that  the 
testimony  was  not  discovered  before  the  close 
of  the  trial,  but  the  party  must  show  that  he 
used  diligence  to  ascertain  whether  such 
testimony  was  in  existence  or  that  such  dili- 
gence would  have  been  unavailing:  Pelar- 
mourges  v,  Clark,  9-1 ;  Lisher  v,  Pratt,  9-59 ; 
Hopper  V.  Moore,  42-563;  State  v.  Bowman, 
45-418. 

142.  Where  the  new  evidence  relied  upon 
was  that  of  a  party  to  the  suit,  held,  that  it 
would  be  presumed,  in  the  absence  of  the 
clearest  showing,  that  the  omission  to  intro- 
duce it  on  the  original  trial  was  through  his 
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own  negligence :  JcLck  v,  Dea  Moines  6b  Ft, 
D,  R,  Co,,  5a-3»9. 

143.  Where  newly-discovered  evidence  re- 
lied upon  is  that  of  a  witness  who  was  called 
and  examined  on  the  first  trial,  a  new  trial 
will  not  be  granted:  Fanning  v,  McCraney, 
Mor.,  898. 

144.  In  particular  cases,  Tield,  that  suffi- 
cient diligence  in  discovering  the  evidence 
on  account  of  which  a  new  trial  was  asked  was 
not  shown :  Smith  v,  Wagaman,  68  -11 ;  Roz- 
iene  v.  Wolf,  48-893 ;  Bailey  v.  Landingham, 
62>415;  Lindauerv,  Hay,  61-663. 

145.  What  sufficient  diligence:  Only  rea- 
sonable diligence  to  discover  the  evidence  is 
required  to  be  shown  in  an  application  for  a 
new  trial  on  the  ground  of  newly-discovered 
evidence :  Stineman  v,  Beath,  86-78. 

14&  Showing  of  diligence  in  particular 
cases  held  sufficient:  Eckd  v.  Walker,  48- 
225;  Wayt  v,  Burlington,  C,  R,  db  M,  R,  Co,, 
45-217 ;  Van  Horn  v,  Redmon,  67-689. 

147.  Facts  eonstitutiugdlligenee:  A  gen- 
eral allegation  of  diligence  as  to  the  discov- 
ery of  the  evidence  on  which  a  new  trial  is 
asked  is  not  sufficient.  The  party  must  show 
what  he  did  toward  discovering  the  evidence 
in  order  that  the  court  may  judge  whether 
it  constituted  due  diligence :  Carson  v.  Cross, 
14-463;  Sully  v,  Kuehl,  80-275;  Cohol  v, 
Allen,  37-449 ;  Moody  v.  Priest,  69-23. 

That  such  a  statement  of  facts  showing 
due  diligence  is  not  necessary  in  a  petition 
for  new  trial  on  the  groimd  of  newly-dis- 
covered evidence,  see  infra,  §  228. 

148.  CumulatlTe  evidence:  A  new  trial 
will  not  be  granted  for  newly-discovered  evi- 
dence which  is  merely  cumulative :  Reeves  v. 
Royal,  2  G.  Gr.,  451;  Manix  v,  Malony, 
7-81;  Sturgeon  v.  Ferron,  14-160;  Wilhelvii 
V,  Thorington,  14-537;  Keys  v,  Francis,  26- 
821;  Cohol  v,  Allen,  87-449;  Bingham  v. 
Foster,  87-389;  German  v,  Maquoketa  Sav- 
ings Bank,  38-868;  First  Nat.  Bankv,  Char- 
ter Oak. Ins.  Co,,  40-572;  Morrow  v.  Chi- 
cago, R.  I.  <&  P.  R,  Co,,  61-487. 

149.  Though  the  evidence  be  in  some  re- 
spects cumulative,  still,  if  in  any  degree  it 
has  an  independent  -and  distinct  bearing  upon 
the  issue,  it  will  be  sufficient :  Stineman  v, 
Beath,  86-73;  Hambel  v.  WiUiams,  87-224. 

150.  A  bill  for  review  will  not  lie,  after 
appeal  and  final  decree,  upon  the  ground  of 


newly-discovered  evidence  which  is  merely 
cumulative :  Kinsell  v,  Fddman,  28-497. 

151.  What  deemed  cumulative:  Evidence 
which  is  simply  additional  to  evidence  al- 
ready intsoduced  of  the  same  kind  upon  the 
point  in  dispute,  and  which  would  not  be 
conclusive,  is  cumulative:  First  Nat,  Bank 
V,  ChaHer  Oak  Ins.  Co,,  40-572. 

152.  Evidence  may  tend  to  establish  the 
same  issue  and  yet  be  so  unlike  and  distinct 
from  any  evidence  before  produced  as  not  to 
be  deemed  cumulative:  German  v,  Maquo- 
keta Savings  Bank,  88-868. 

158.  That  new  evidence  tends  to  establish 
the  same  ultimate  fact,  if  it  is  not  of  the  same 
kind  and  to  the  same  point,  will  not  render 
it  cumulative:  Eckel  v.  Walker,  48-225 ;  Able 
V,  Frazier,  43-175;  Alger  v,  Merritt,  16-121. 

154.  Evidence  is  not  necessarily  cumula- 
tive because  it  tends  to  establish  the  same 
issue  which  was  controverted  on  the  trial. 
It  must  not  only  be  to  the  same  point,  but  of 
the  same  kind  as  that  before  produced: 
Wayt  V.  Burlington,  C.  R.  <fc  M,  R,  Co,, 
45-217. 

155.  Admissions  or  declarations  of 
party:  Therefore,  held,  that  evidence  as  to 
an  admission  of  the  opposite  party  as  to  a 
matter  in  controversy  was  not  cumulative 
with  original  evidence  of  a  different  kind  as 
to  the  same  point :  Ibid, 

156.  Evidence  as  to  declarations  of  a  party 
in  relation  to  the  terms  of  the  contract  sued 
upon  is  not  to  be  deemed  cumulative  with 
other  evidence  of  such  contract:  Cook  v. 
Smith,  58-607. 

157.  Evidence  of  admissions  of  the  op- 
posite party  in  a  particular  case,  held  suf- 
ficient to  authorize  a  new  trial  where  it  could 
not  have  been  discovered  before  the  trial: 
Eckel  V,  Walker,  48-225. 

158.  Newly-discovered  evidence,  consisting 
of  admissions  of  plaintiff  showing  negligence 
on  his  part  such  as  to  defeat  his  recovery. 
held  sufficient  ground  for  a  new  ti'ial  on  the 
part  of  defendant  where  it  appeared  that 
there  was  no  negligence  in  not  discovering 
the  evidence  in  time  to  introduce  it  on  the 
trial,  notwithstanding  the  alleged  admission 
was  denied  in  an  affidavit  by  the  party  by 
whom  it  was  claimed  to  have  been  made; 
Spears  v,  Mt.  Ayr,  66-721. 

159.  Where  the  testimony  on  the  former 
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ial  was  oonflicting  and  the  preponderance 
doafatfiil,  fteld,  that  newly-discovered  evi- 
deBoe  as  to  etatements  of  plaintiff  in  which 
he  daimed  mucli  leas  than  the  sum  recov- 
aed  was  sufficient  to  justify  the  granting  of 
a  new  txial:  Woodman  v,  Dutton,  49-398. 

l¥L  In  a  particular  case,  held,  that  the 
shoving  as  to  admissions  made  by  a  plaintiff 
was  sofficient  to  entitle  defendant  to  a  new 
trial  for  the  purpose  of  introducing  such 
nevly-disoovered  evidence:  Seeley  v.  Perry, 
M-747. 

161.  Mitigation  of  damages;  A  new  trial 
win  not  be  granted  on  account  of  newly-dis- 
ooveied  evidence  which  would  go  in  mitiga- 
tion  of  damages:  RubU  v.  McDonald,  7-90. 

16S«  Impeaeliing  testimony:  A  new  trial 
will  not  be  granted  on  account  of  newly-dis- 
OQfvered  evidence  impeaching  an  opposing 
witness :  TFtae  v.  Bosley,  d!^34 ;  Dunlavey  v. 
Watmrtj  38-396;  Morrow  v,  Chicago,  R.  I.  <fc 
P.  IL  Co.,  61-487. 

itt.  Evidence  of  admissions  and  conversa- 
tioDs  ci  defendant  inconsistent  with  the 
vlioie  tiieory  of  the  defense,  but  not  relating 
to  the  veracity  of  defendant  or  contradicting 
his  statements  as  a  witness,  held  not  to  be 
impeaching,  but  original  evidence,  and  if 
diaeavered  after  the  trial,  a  sufficient  ground 
for  new  trial :  Alger  v.  Merritt,  16-121. 

TTT-  Motion  akd  affidavits. 

IM.  Time  for  filing:  Except  when  based 
Bpon  the  ground  of  newly-discovered  evi- 
dence, the  application  muat,  under  Code, 
§  2838,  be  made  at  the  term  and  within  three 
days  after  the  verdict  or  decision :  Boardman 
V.  BedeieUh,  18-292. 

16&  Where  the  record  shows  that  the  mo- 
tion was  not  made  in  time,  the  decision  of 
the  trial  court  in  overruling  it  will  not  be 
reviewed.  If  the  record  is  wrong  in  this 
reqtect,  it  should  be  corrected  in  the  court 
bdow:  Stiles  v,  BotkirCs  Estate,  80>60. 

IMb  A  motion  filed  after  the  time  specified 
cannot  be  considered  for  anj  cause  except 
newly-discovered  evidence:  Clinton,  Nat, 
Bank  v.  Qraves,  48-228;  Patterson  v.  Jack, 


167.  Where  a  court  takes  a  recess  during 
the  term,  such  recess  is  not  to  be  excluded  in 
determining  the  time  when  a  motion  for  a 


new  trial  sliall  be  filed :  Eivaldt  v.  Farlow, 
62-212. 

168.  Under  facts  in  particular  case,  held, 
that  there  was  not  sufficient  excuse  for  not 
filing  motion  for  new  trial  by  the  time  stipu- 
lated by  the  parties,  even  conceding  that  in 
a  proper  case  such  failure  might  be  excused : 
Beevis  v,  Chicago,  R.  I,  &  P,  R,  Co,,  58-150. 

169.  It  is  not  required  that  a  motion  to  re- 
instate a  cause  which  has  been  dismissed  for 
want  of  prosecution  shall  be  filed  within 
three  days,  as  in  case  of  a  motion  for  a  new 
trial :  Byington  v.  Qiiincy,  61-480. 

170.  On  aceoant  of  newly-dlscoTered  eyl- 
dence:  If  a  motion  is  made  on  the  ground  of 
newly-discovered  evidence  after  the  expirar 
tion  of  three  days,  it  should  be  by  petition 
and  within  one  year,  as  provided  in  Code, 
§  8155:  First  Nat,  Bank  v.  Murdough,  40-26. 

1 71.  Where  the  time  for  filing  a  motion 
for  new  trial  is  extended  by  consent  beyond 
the  term,  such  motion,  if  on  the  ground  of 
newly-disco%-ered  evidence,  may  be  made  at 
the  next  term,  provided  it  is  made  within  the 
time  agreed  upon,  and  need  not  be,  in  such 
cases,  by  petition :  Eckel  v.  Walker,  48-225, 

172.  Amendment:  A  motion  for  new  trial 
on  the  ground  of  newly-discovered  evidence 
is  not  required  to  be  filed  within  three  days 
after  the  verdict,  and  therefore  an  amend- 
ment to  a  motion  on  that  ground,  filed  more 
than  that  length  of  time  after  the  verdict, 
but  during  the  same  term,  may  be  consid- 
ered :  Van  Horn  v.  Redmon,  67-689. 

178.  If  the  motion  be  made  in  proper 
time,  an  amendment  thereto,  germain  to  the 
object  and  purposes  of  the  original  motion, 
may  be  made  after  the  time  specified :  Sow- 
den  V.  Craig,  20-477. 

1 74.  An  amendment  to  a  motion  for  a  new 
trial  filed  more  than  three  days  after  the 
verdict  in  accordance  with  the  order  of  court, 
in  which  the  opposite  party  was  given  time 
to  make  resistance  to  such  motion,  such 
party  making  no  objection  to  accepting  the 
provisions  of  the  order  in  his  behalf,  held 
sufficient:  Spears  v,  Mt,  Ayr,  66-721. 

175.  Motion  after  judgment:  A  judg- 
ment entered  before  the  expiration  of  the 
time  for  filing  motion  for  a  new  trial,  under 
the  statute  or  stipulation  of  the  parties,  could 
not  be  set  aside  on  that  account :  Beems  v, 
Chicago,  R,  /.  A  P.  R.  Co,,  58-150. 
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170.  The  granting  of  a  new  trial  after  a 
formal  entry  of  judgment  upon  the  verdict 
operates  as  a  vacation  of  the  judgment  en- 
tered: Lowv.  Fox,  56-221. 

177.  Continnauce  of  motion:  The  law 
primarily  contemplates  the  disposition  of 
motions  for  new  trial  at  the  trial  term,  and 
they  should  never  be  continued  except  from 
the  necessities  of  the  case :  Laird  v.  Ashley, 
1-4570. 

178.  It  is  not  required  that  the  motion  for 
new  trial  be  determined  at  the  term  at  which 
it  is  filed.  It  stands  like  any  other  matter 
submitted  to  the  court,  and  upon  final  ad- 
journment, in  absence  of  agreement  that  it 
may  be  decided  in  vacation,  goes  over  to 
next  term  by  operation  of  law ;  and  the  court 
has  jurisdiction  to  determine  it  at  such  term : 
Van  de  Hoar  v.  Van  DomseLer,  56-671. 

179.  Waiver:  Where  a  motion  for  judg- 
ment, notwithstanding  the  general  verdict, 
,is  made  and    overruled,  the  party  is    not 

thereby  deprived  of  his  right  to  file  a  motion 
for  new  trial  if  filed  within  the  proper  time : 
St(me  V.  Hawkeye  Ins,  Co,,  68-787. 

180.  The  ground  relied  on  must  be  set 
out  in  the  motion,  otherwise  affidavits  in 
support  thereof  cannot  be  received :  Beal  v. 
Stone,  22-447. 

181.  Affidavits:  Where  the  grounds  for  a 
motion  do  not  appear  in  the  record,  they 
should  be  established  by  extrinsic  proof  before 
the  court  can  be  required  to  act  on  them : 
Cochrane  v,  Knoivls,  3  G.  Gr.,  115. 

182.  Affidavitsof  Jnrors  to  impeach  ver- 
dict: Affidavits  of  jurors  may  be  received 
for  the  purpose  of  avoiding  a  verdict  by 
showing  any  matter  occurring  during  the 
trial  or  in  the  jury  room,  which  does  not  es- 
sentially inhere  in  the  verdict  itself.  But 
such  affidavits  cannot  be  received  as  to  any 
matter  essentially  inhering  in  the  verdict  it- 
self, as  that  a  juror  did  not  assent  to  it,  that 
he  misunderstood  the  instructions,  that  he 
was  unduly  influenced  or  mistaken,  etc., 
etc. :  Wright  v,  Illinois  d:  Miss,  Tel,  Co.,  20- 
195;  Cowles  v,  Chicago,  R,  I,  <fc  P.  R,  Co,, 
32-515;  Garretty  v,  Brazell,  34-100;  Shep- 
herd V,  Brenton,  15-84. 

183.  It  cannot  be  shown  by  affidavits  of 
jurors  that  they  did  not  voluntarily  assent  to 
the  verdict :  Cook  v.  Sypher,  3-484 ;  State  v. 
Douglass,  7-413. 


184.  The  affidavit  of  one  juror  that  he 
agreed  to  the  verdict  because  he  was  sick, 
and  that  of  another  that  he  agreed  thereto 
solely  on  account  of  the  sickness  of  the  first 
and  the  threatened  injury  to  him  by  reason 
of  longer  confinement,  etc.,  held  not  receiv- 
able for  the  purpose  of  impeaching  the  ver- 
dict :  Brown  v.  Cole,  45-601. 

185.  Affidavits  of  jurors  cannot  be  re- 
ceived to  show  that  the  special  findings  were 
not  assented  to  by  all  the  jury :  Garretty  v. 
Brazell,  84-100. 

1 86.  A  juror  cannot  be  allowed  to  make 
affidavit  that  his  judgment  did  not  approve 
of  the  verdict  rendered.  The  ground  upon 
which  he  agreed  to  the  verdict  is  a  matter 
essentially  inherent  in  it,  and  his  affidavit 
cannot  be  received  to  explain  or  contradict 
it :  Fox  V,  Wunderlich,  64-187. 

187.  The  affidavit  of  a  juror  is  not  receiv- 
able to  show  that  he  only  concurred  in  the 
verdict  because  he  had  learned  that  his. 
father  was  very  sick,  and  for  that  reason 
was  unwilling  to  hold  out  longer,  and  that 
the  verdict  was  not  his  deliberate  judgment : 
Ibid. 

188.  Affidavit  of  a  juror  cannot  be  received 
to  show  that  the  jurors  concurred  in  the  ver- 
dict under  a  misapprehension  of  the  law: 
Ward  V,  Thompson,  48-588. 

189.  Such  affidavits  were  held  not  compe- 
tent where  they  were  produced  to  show  that 
the  jury  supposed  that  exemplary  damages, 
allowed  in  an  action  for  damages  for  sale  of 
intoxicating  liquors  to  plaintiffs  husband, 
would  go  to  the  school  f  nnd  and  not  to  plaint- 
iff: lUd, 

190.  Such  affidavits  are  not  admissible  to 
show  that  the  jury  misimderstood  the  in- 
structions of  the  court  or  the  testimony: 
Davenport  v.  Cuvimings,  15-219;  Jack  v, 
Naber,  15-450:  Moffit  v,  Rogers,  15-468. 

191.  Nor  are  affidavits  of  jurors  receivable 
to  show  the  motives  which  influenced  their 
decision :  Darrance  v,  Preston,  18-896, 

192.  Nor  to  show  that  they  read  and  were 
influenced  by  a  part  of  the  answer  in  the 
case  which  had  been  stricken  out  on  de- 
murrer: Cowles  V,  Chicago,  IL  I.  A  P.  R* 
Co.,  82-515. 

198.  Nor  that  they  were  unduly  influenced 

by  fellow  jurors  in  the  determination  of  the 
verdict :  Bingham  v.  Foster,  87-339. 
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19L  Nor  that  their  action  was  influenced 
hf  BtatementB  made  by  one  of  their  number 
ol  his  own  kno^vledge :  Dunlavey  v,  Watson, 


Nor  tbat  they  erroneously  rejected 
endenoe  which  ^was  properly  before  them: 
StaU  r.  McCankey,  49^99. 

19€.  Affidavits  of  jurors  are  not  receiva- 
Ue  to  explain  their  verdict,  by  showing  what 
items  of  account  ivere  allowed  and  what  re- 
jected: Uoud  V.  McClure,  2  G.  Gr.,  139. 

197.  Affidavit  of  a  juror  is  not  competent 
to  show  a  mistake  in  calculation  or  an  error 
m  judgment  in  reaching  a  verdict :  Wilkins 
r.  BaU,  66-531. 

19^  Affidavits  of  jurors  that  it  was  agreed 
tbat  if  the  court  made  no  response  to  a  re- 
qoiest  for  instructions  as  to  certain  points  a 
Terdict  of  guilty  w^as  to  be  rendered,  which 
vas  dcMie  on  failure  of  the  court  to  give  any 
instructions  on  the  points  in  question,  held 
not  competent  for  the  purpose  of  impeach- 
ing the  verdict:  State  v.  McConkey,  49-499. 

199.  Affidavits  of  jurors  to  show  mis- 
c#B4ii€t :  Affidavits  of  jurors  are  receivable 
to  show  misconduct  of  the  jury,  as  taking 
vith  them  and  considering  a  deposition  not 
introduced  in  evidence :  Stewart  v.  Burling- 
ton 49:  M.  R.  R.  Co,,  11-62. 

200.  Or  to  show  the  statement,  by  a  juror 
to  his  fellows,  of  a  f^ct  outside  the  case  made 
in  court:  HaU  v.  Robison,  25-91. 

SOI.  Or  to  show  that  the  verdict  was  a 

quotient  verdict:   SeJianler  v.  Porter,  7-482; 

Manix   v.    Malony,    7-81;    Hendrickson   v. 

KinQwbury,  21-879 ;  Borland  v.  Wade,  48-547 ; 

Fwiler  r.  Chicago  A  N.  W,  R.  Co,,  31-187. 
SOS.  Also  to  show  that  the  verdict  was 

arrived  at  by  lot:  Ruble  v,  McDonald,  7-90; 
Wright  v.  Illinois  iSb Miss.  Tel  Co.,  20-195. 
As  to  quotient  verdicts  or  verdicts  by  lot, 

see,  generally,  supra,  §§  25-30. 

203.  It  was,  however,  held,  in  early  cases, 
that  affidavits  of  jurors  were  not  receivable 
for  the  purpose  of  impeaching  their  verdict 
by  showing  misconduct  on  their  part :  Abel  t\ 
Kennedy,  8  G.  Gr.,  47 ;  Cook  v,  Sypher,  3-484. 
tH.  Affidarits  of  Jurors  to  sustain  ver- 
^t:  While  affidavits  of  jurors  are  not  re- 
ceivable for  the  purpose  of  impeaching  their 
▼wdict  with  reference  to  matters  which  in- 
iwe  therein,  it  doea  not  necessarily  follow 
thstsach  affidavits  are  not  admissible  for  the 


purpose  of  sustaining  their  verdict;  and 
where  it  appeared  that  a  deposition  had  been 
improperly  taken  by  the  jury  to  their  room, 
held,  that  the  affidavits  of  jurors  showing 
tl^t  no  prejudice  resulted  from  that  fact 
were  receivable :  Morris  v.  Howe,  36-490. 

205.  Matters  not  inhering  in  the  Terdict 
may  be  shown  by  the  affidavits  of  jurors,  as, 
for  instance,  that  in  determining  whether  a 
witness  had,  as  he  testified,  signed  a  paper 
which  was  in  evidence,  they  compared  it 
with  another  paper  which  was  erroneously 
supposed  to  be  one  which  he  also  claimed  to 
have  written:  Kruidenter v.  SJiields,  70-438. 

206.  Therefore,  held,  also,  that  affidavits 
of  jurors  selected  to  assess  damages  for  tak- 
ing right  of  way  might  be  received  to  show 
when  such  assessment  was  actually  made : 
Jamison  v,  Burlington  <fe  W.  R.  Co,,  69-670. 

207.  When  it  is  sought  to  sustain  the  ver- 
dict, or  to  show  the  basis  upon  which  the  ver- 
dict was  found,  not  for  the  purpose  of  im- 
peaching, but  for  the  purpose  of  determining 
the  rights  of  the  parties  in  a  mere  matter  of 
costs,  affidavits  of  jurors  may  be  considered : 
for  instance,  on  the  question  whether  any 
allowance  of  interest  was  included  in  the 
verdict:  Swails  v,  Cissna,  61-693;  Butt  v, 
TuthiU,  10-585. 

208.  Toluntary  affldaTits:  The  affidavits 
of  jurors  which  may  be  received  on  a  motion 
for  a  new  trial  must  be  voluntary.  The  court 
cannot,  by  rule  upon  the  jury,  compel  them 
to  answer  under  oath  as  to  the  manner  of 
making  up  their  verdict :  Forshee  v.  Abrams, 
2-571;  Orady  v.  State,  4r-461;  Crumley  v. 
Adkins,  12-868. 

209.  Affldavifs  as  to  statements  by  ju- 
rors: Affidavits  of  the  attorney  of  the 
unsuccessful  party  as  to  statements  made  to 
him  by  jurors,  showing  misconduct  of  the 
jury,  held  not  admissible  to  impeach  such 
verdict.  Such  evidence  is  merely  hearsay: 
State  V,  Quinton,  59-862. 

210.  An  affidavit  showing  that  a  juror  has 
made  statements  to  the  effect  that  the  jury 
did  not  take  into  consideration  the  instruc- 
tions of  the  court,  and  that  members  of  the 
jury  refused  to  make  affidavit  as  to  that  fact, 
cannot  be  considered :  Grady  v.  State,  4-461. 

In  criminal  cases:  As  to  affidavits  of  ju- 
rors on  motions  for  new  trial  in  criminal 
cases,  see  Criminal  Law,  §  1285. 
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IV.  New  trial  on  petition. 

As  to  setting  aside  Judgments,  see  that 
title,  II,  a. 

211.  In  what  cases  :i  This  provision  con- 
templates application  for  a  new  trial  made 
after  the  expiration  of  the  three  days.  If 
made  within  that  time,  it  should  be  by  mo- 
tion ;  if  afterwards,  by  petition ;  First  Nat 
Bank  v.  Murdough,  40-26. 

212.  Where  the  ground  for  a  new  trial  is 
discovered  so  near  the  close  of  the  term  that 
application  cfmnot  be  made  at  that  term,  it 
may  be  made  at  the  following  one :  Alger  v, 
MerHtt,  16-121. 

213.  Time  for  application:  Where  an 
amended  petition  for  a  new  trial  was  filed 
after  the  expiration  of  one  year,  setting  out 
new  grounds,  held,  that  it  could  not  be  con- 
sidered :  Harnett  v,  Haimett,  59-401. 

214.  Laches  cannot  be  imputed  to  a  party 
who  brings  his  action  within  the  time  given : 
Independent  School  Dist.  v.  Schreiner,  46- 
172. 

215.  The  petition  in  such  cases  need  only 
show  the  facts  upon  which  the  new  trial  is 
asked  as  in  other  cases :  Stineman  v.  Beath^ 
36-73. 

216.  The  petition  should  be  entitled  as  in 
the  original  cause :  Hintra^ger  v,  Sumbargo, 
54-604. 

217.  Notice:  Where  the  original  proceed- 
ing is  by  attachment,  notice  of  petition  for 
new  trial  by  a  plaintiff  in  the  original  action 
may  be  served  in  the  same  manner  as  the 
original  notice  in  an  attachment  proceeding ; 
that  is,  by  publication  or  personal  service  on 
defendant  without  the  state:  Darrance  v, 
Preston,  18-396. 

218.  Grounds  of :  A  petition  charging  that 
the  attorney  of  defendant  procured  a  change 
in  the  entry  of  judgment  after  the  record 
had  been  read  and  approved  by  the  court, 
hdd  to  sufficiently  set  out  fraud  on  the  part 
of  defendaut  and  entitle  plaintifiP  to  a  new 
trial.  Also  held,  that  it  was  not  necessary  in 
the  petition  to  charge  fraud  in  words,  but 


that  fraud  was  sufficiently  set  out  by  alleging 
the  facts  constituting  it  without  designating 
them  as  fraud :  Lafever  v.  Stone,  55-49. 

219.  Sickness  of  the  party's  attorney  will 
be  ground  for  a  new  trial  only  when  it  has 
not  been  of  such  long  duration  that  the  party 
is  guilty  of  negligence  in  failing  to  employ 
another  attorney.  If  it  appears  that  the  case 
is  such  that  another  attorney,  if  employed, 
might  have  conducted  it  as  well  as  the  one 
disabled,  it  will  not  be  a  sufficient  gi-ound : 
Snell  V.  Iowa  Homestead  Co,,  67-405. 

220.  Where  a  party  bases  his  petition  for  a 
retrial  on  the  ground  of  accident  or  surprise, 
he  must  show  that  he  could  not,  by  reason  of 
the  accident  or  surprise,  with  reasonable  dili- 
gence, properly  defend  the  action,  or  could 
not,  by  such  diligence,  have  discovered  the 
evidence  previously  to  the  trial :  Richards  v. 
Nuckolls,  1^555. 

221.  Newly-discovered  evidence  set  out  in 
a  particular  case  as  a  ground  for  a  new  trial 
in  an  action  for  divorce  held  not  sufficient : 
Harnett  v,  Harnett,  59-401. 

222.  Where  it  appeared  that  one  of  the  at- 
torneys for  a  party  did  not  appear  through 
misunderstanding  as  to  the  extent  of  his  em- 
ployment, and  the  other  living  out  of  the  dis- 
trict was  misinformed  by  the  opposit-e  attorney 
as  to  the  time^f or  holding  the  term  of  the  court, 
in  consequence  of  which  judgment  was  ren- 
dered against  defendant,  held,  that  there  was 
not  such  negligence  as  to  defeat  the  right  to 
another  trial  upon  petition:  Buena  Vista 
County  V.  Iowa  Falls  &  S.  C.  R,  Co.,  4^-657. 

223.  Where  the  newly-discovered  evidence 
was  that  of  a  witness  on  the  former  trial 
whose  testimony  was  entirely  conti-adictory 
to  that  first  given,  Jield,  tliat  the  new  trial  was 
properly  refused,  as  such  evidence  would  not 
authorize  a  different  judgment  from  that  ren- 
dered: Carpenter  V.  Brown,  50-451. 

224.  The  rules  applicable  in  determining 
when  newly-discovered  evidence  will  be  a 
ground  for  a  motion  for  new  trial  are  also 
applicable  in  determining  when  such  newly- 
discovered  evidence  will  be  sufficient  to  en- 


'  Code,  S  8155.  Where  the  grounds  for  a  new  trial  could  not  with  reasonable  diligence  have  been  discovered 
before,  but  are  discovered  after  the  term  at  which  the  verdict,  report  of  referee,  or  decision  was  rendered  or 
made,  the  application  may  be  made  by  petition  filed  as  in  other  cases,  but  later  than  the  second  term  after  the 
discovery,  on  which  notice  shall  be  served  and  returned,  and  the  defendant  held  to  appear  as  hi  an  original 
action.  The  facts  stated  in  the  petition  shall  be  considered  as  denied  without  answer.  The  case  shall  be  tried 
as  other  cases  by  ordinary  proceedings,  but  no  petition  shall  be  filed  more  than  one  year  after  the  final  judg- 
ment was  rendered. 
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title  the  applicant  to  relief  ux)on  petition  for 
i»w  trial :  Mcfrrow  r,  Chicago,  IL  I,  dt  P,  JR. 
Co.,  61-4*57. 

2f«.  Dili^nce:  A  party  asking  a  new 
tzial  on  the  gronnd  of  newly-discoTered  evi- 
deooe  must  shcm-  the  exercise  of  diligence 
in  procuring  or  discoTering  such  evidence: 
Stud:slager  v.  McKee,  40-212 ;  MiUer  v.  Al- 
htugL  24-128. 

236.  Bat  only  reasonable  diligence  need  be 
«bovn:  Stifienian  r.  Beath,  86-73. 

2f  7.  Where  a  petition  for  a  new  trial  on 
account  of  nevrly-discovered  evidence  stated 
that  such  evidence  did  not  come  to  plaintiff's 
knowledge  until  about  the  close  of  the  trial, 
held,  that  he  should  have  asked  a  continu- 
ince  on  account  of  such  evidence,  and  having 
failed  to  do  so,  was  not  entitled  to  relief: 
Bailey  V.  Landinghani,  52-415. 

22S.  But  he  need  only  allege  that  he  could 
fiot  with  reasonable  diligence  have  discovered 
the  testimony  before  the  trial;  what  was 
done  by  him,  or  'what  facts  existed  to  show 
doe  dihgence,  is  matter  of  evidence,  and 
need  not  be  stated  in  the  petition,  although 
necessary  in  an  affidavit  accompanying  a 
motion  for  a  new  trial  on  such  ground: 
Woodnuin  v,  Dutton,  49-398;  but,  holding 
eonira,  see  Coliol  v,  Allen,  87-449. 

^9.  Change  of  venae:  Upon  the  trial  of 
the  petition  a  change  of  venue  may  be 
giranted  as  in  other  cases :  Oibba  v.  Bucking- 
ham, 48-96 ;  State  v.  WhUcomb,  52-85. 

S30.  Trial  of  the  petition:  The  court  may 
first  hear  and  decide  upon  the  grounds  to 
vacate  the  judgment,  and  such  trial  should 
not  be  by  jury.  (Overruling  Cfiicago  A  N.  W. 
R.  Co.  V,  QiUett,  38-434):  Carpenter  v. 
Brown,  50-451. 

SSI.  Tlie  provision  that  the  case  should  be 
tried  as  other  cases  refers  to  the  mode  of  pro- 
ducing evidence  in  the  ordinary  manner  in- 
stead of  by  affidavit,  as  in  the  case  of  the 
motion:  Ibid. 
23!!.  Pendency  of  appeal:  The  fact  that 


an  appeal  from  the  original  judgment  is 
taken  and  pending  cannot  be  pleaded  in  bar 
of  an  action  under  this  provision:  Cook  v. 
Smith,  58-607. 

238.  Effect  of  petition :  The  filing  of  a  pe- 
tition for  a  new  trial  under  this  section  can- 
not have  any  greater  force  and  effect  than 
would  a  motion  seeking  the  same  thing  when 
filed  within  the  time  prescribed  by  statute. 
The  petition  for  a  new  trial  is  deemed  denied 
by  operation  of  law,  and  before  there  can  be 
a  new  trial  the  court  must  make  an  order 
granting  it,  which  should  be  entered  of  record 
among  the  proceedings  of  the  court :  Brown  v, 
Byam,  59-52. 

234.  New  trial  in  eqnlty:  An  action  in 
equity  asking  a  new  trial  cannot  be  sustained 
where  a  plaintiff  may  have  relief  under  the 
statutory  provisions  as  to  a  petition  for  new 
trial :  Hintrager  v.  Surnbargo,  54-604. 

235.  A  court  of  equity  will  direct  new 
trials  in  actions  at  law,  in  cases  where  such 
new  trials  would  have  been  ordered  by  the 
courts  wherein  the  actions  were  tried,  had 
timely  application  been  made  to  them,  pro- 
vided proper  reasons  are  shown  why  applica- 
tion was  not  made  in  time,  or  the  grounds 
upon  which  the  interference  of  chancery  is 
claimed  arose  after  the  courts  of  law  were 
deprived  of  power  to  grant  the  relief :  Botven 
V.  Troy  Portable  Mill  Co,,  31-460. 

Further,  see  Equity,  g§  203-208. 
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1 
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236.  In  what  cases:  The  provisions  of  this 
section  are  applicable  where  the  party  is 
served  by  publication  with  notice  of  the  ap- 
phcation  by  an  executor  to  sell  real  estate. 
Such  party  may,  in  tlie  time  and  manner 
here  provided,  have  an  order  of  sale,  made 
in  pursuance  of  such  application  and  notice, 
set  aside:  Huston  v.  Huston,  29-347. 

237.  But  these  provisions  are  not  applica- 
ble to  divorce  suits ;  and  whether  they  are 


1  Code,  i  'SStl.     When  a  Judgment  has  been  rendered  against  a  defendant  or  defendants  served  by  pubiica- 

only  and  who  do  not  appear,  such  defendants,  or  any  one  or  more  of  them,  or  any  person  leprally  repre- 

him  or  them,  may,  at  any  time  within  two  years  after  the  rendition  of  the  judj<ment,  appear  in  court 

jod  move  to  have  the  action  retried,  and,  security  for  the  costs  being:  given^  they  shall  be  admitted  to  make 

<fefexue;  *"*<  thereupon  the  action  shall  be  retried,  as  to  such  defendants,  as  if  there  had  been  no  judgment; 

asL  npoa  the  new  trial,  the  court  may  confirm  the  former  Judgment,  or  may  modify  or  set  it  aside,  and  may 

onler  the  plaintiff  to  reetore  any  money  of  such  defendant  paid  to  him  under  it  and  yet  remaining  in  his  pos- 

„,  1^,^  ^nA  pBj  to  the  defendant  the  value  of  any  such  property  which  may  have  been  taken  in  attachment 

to  Ae  action  or  under  the  judgment  and  not  restored. 
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not  limited  in  their  application  to  actions  in 
rem,  quaere:  Qilruth  v,  OUruth,  20-225 ;  Whit- 
comb  V.  Whitcomb,  46-437. 

288.  This  section  authorizes  a  retrial  in  all 
cases  where  a  judgment  by  default  has  been 
rendered  against  one  served  by  publication 
only.  It  has  no  reference  to  a  case  wherein 
a  judgment  is  void  for  want  of  jurisdiction 
to  render  it:  Smith  v.  Orifln,  59-409. 

289.  A  defendant  personally  served  out- 
side of  the  state  cannot  claim  the  benefit  of 
this  section :  McBride  v.  Ham,  52-79. 

240.  A  defendant,  served  by  publication 
only,  cannot  appeal  until  he  has  moved  for  a 
retrial  as  here  provided :  BerryhiU  v,  Jacobs, 
19-846. 

241.  But  an  affirmance  on  appeal  for  fali- 
nre  to  make  such  motion  will  not  deprive  the 
party  of  the  right  to  still  make  the  motion,  if 
within  proper  time :  Berryhill  v.  Jacobs,  20- 
246. 

242.  These  provisions  are  applicable  to  pro- 
ceedings in  justices'  courts:  Taylor  db  Farley 
Organ  Co,  v.  Plumb,  57-83. 

243.  Notice:  The  statute  does  not  provide 
that  notice  of  the  motion  for  new  trial  in 
such  cases  shall  be  served  upon  plaintiff  and 
such  notice  is  not  required.  The  theory  of 
the  statute  is  that  the  case  remains  virtually 
in  court  for  two  years  for  the  purposes  of  such 
motion,  if  any  defendant  shall  see  fit  to 
make  it.  The  court  should  exercise  some 
proper  discretion  as  to  the  time  for  which  the 
cause  should  be  set  for  trial :  Pollock  v,  Simp- 
son, 67-519. 

244.  Who  entitled  to  relief:  The  legal 
representatives  of  a  party  served  by  publica- 
tion only  may  have  the  action  retried  under 
these  provisions:  Williamson  v,  WacJien- 
heim,  62-196. 

245.  One  who  was  not  a  party  to  the  pro- 
ceeding cannot,  in  his  own  right,  have  a  new 
trial  in  such  a  case:  Parsons  v,  Johnson,  66- 
455. 

246.  Filing  of  motion:  There  cannot  be  a 
new  trial  under  those  provisions  in  another 
proceeding  to  which  the  party  in  whose  favor 
the  judgment  was  rendered  and  who  is  still 
the  party  in  interest  is  not  made  a  party: 
Hulverson  v,  Hutchinson,  89-316. 

247.  The  filing  of  the  motion  here  pro- 
Tided  for  with  the  clerk,  within  a  proper 
time,  is  a  sufficient  "appearance  in  court,*' 


even  though  filed  in  vacation  and  though 
the  time  therefor  has  expired  before  a  term 
of  court  commences:  ConJdin  v,  Johnson, 
84-266. 

248.  Retrial:  Upon  the  filing  of  such 
motion  the  defendant  is  entitled  to  a  retrial 
of  the  entire  proceeding :  Fleming's  Heirs  v, 
Hutchinson,  36-519. 

249.  Upon  the  retrial  depositions  which 
were  taken  upon  a  notice  filed  with  the  clerk 
are  admissible.  The  fact  tliat  there  was  no 
cross-examination  by  defendant  will  not  ex- 
clude them :  Watson  r.  Russell,  18-79. 

250.  Where,  upon  a  retrial,  no  sufiicient 
defense  is  found  to  the  action,  the  original 
judgment  should  be  confirmed.  It  is  not 
necessary  that  plaintiff  again  introduce  evi- 
dence which  he  had  before  produced  in  tak- 
ing default,  as,  for  instance,  the  note  sued 
on:  Morton  v.  Cofflri,  29-235. 

251.  Innocent  purchaser:  By  statutory 
provisions  (Code,  §  2878)  the  title  of  a  pur- 
chaser in  good  faith  to  any  property  sold 
under  attachment  or  judgment  shall  not  be 
affected  by  such  new  trial :  Union  Bank  v, 
Ames,  87-672. 

252.  Thus  in  a  proceeding  wherein  the 
court  had  jurisdiction  of  the  subject-matter, 
and  the  defendant  was  duly  served  by  publi- 
cation of  notice,  it  was  adjudged  that  plaint- 
iff was  the  owner  of  the  land  in  controversy, 
and  while  this  adjudication  was  in  force  un- 
disturbed, plaintiff  sold  the  land  in  good  faith 
and  for  value  to  an  innocent  purchaser ;  held, 
that  the  rights  of  such  purchaser  could  not 
afterwards  be  disturbed  upon  a  new  trial  in 
the  case:  Ibid.        

NOTARY  PUBLIC. 

1,  Seal  and  signature:  An  official  certifi- 
cate of  the  notary  is  not  receivable  in  evi- 
dence without  his  seal  attached,  but  the  seal 
may  be  attached  subsequently  to  the  date  of 
signing  the  certificate:  Rindskoff  v.  MaJone, 
9-540. 

2.  Although  the  statute  does  not,  in  terms, 
prescribe  that  the  acts  of  the  notary  sliall  be 
authenticated  by  the  use  of  his  seal,  there 
could  have  been  no  other  pm*pose  in  requir- 
ing him  to  procure  a  seal :  Stepliens  v,  Will- 
iams, 46-540. 

8.  A  wafer  with  the  name  and  style  of  the 
notary  written  thereon  with  a  pen  does  not 
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OQustituie  a  valid  seal.  Unless  the  name  of 
die  notary  and  the  state  in  which  he  acts 
we  eigiaved  upon  his  seal  so  that  an  impres- 
■oa  can  be  made  therefrom,  his  seal  will  not 
be  received  in  evidence:  IbicL 

4.  The  notarial  seal  authenticates  the  no- 
teria]  signature.  It  is  prima  facie  evidence 
tlat  the  person  vrho  uses  it  and  signs  the  cer- 
tificate is  a  notary  duly  commissioned  by  the 
gOTemor.  The  genuineness  of  the  notary's 
signature  cannot  be  shown  by  the  certificate 
of  the  clerk  of  the  court :  Ibid, 

5.  The  acts  of  the  notary  should  be  au- 
thenticated, both  by  his  seal  and  his  sig- 
Bsmre:  Tunis  v.  Withrow,  10-305. 

CL  The  certificate  of  a  commissioner  of 
deeds  held  not  to  be  sufficiently  authenti- 
cated by  his  seal,  ivhen  the  word  *'Iowa'* 
was  written  in  the  body  of  the  seal  instead  of 
bong  impressed  upon  the  paper  as  contem- 
plated by  statute:  Gage  v,  Dubuque  dt  P.  R, 
Co.,  11-310. 

7.  The  court  will  take  judicial  notice  of 
the  seal  of  a  notary  public,  and  knowing 
bom  the  seal  used  as  required  by  the  state 
ecatnte  that  he  is  notary  for  the  state  of 
Iowa,  the  court  will  take  judicial  notice  of 
the  county  in  w^hich  he  is  authorized  to  act 
as  notary :  Stoddard  v.  Sloan,  6^-680. 

S.  Therefore,  where  the  jurat  to  an  affi- 
davit was  signed  "  C.  B.  S.,  Notary  Public," 
and  neither  the  jurat  nor  the  signature  indi- 
cated for  what  county  the  notary  was  au- 
thorized to  act  or  did  act,  held,  that  the  jurat 
was  nevertheless  sufficient :  Ibid. 

9.  But  the  signature  of  a  certificate  of  ac- 
knowledgment must  show  the  county  for 
which  the  notary  was  appointed,  which  must 
be  that  in  ^hich  the  certificate  purports  to 
have  been  taken,  the  name  of  the  county  be- 
ing deemed,  a  part  of  the  official  signature  of 
the  notary.  The  fact  that  the  name  of  the 
ooonty  appears  on  the  seal  is  not  suffi- 
cieDt,  that  not  being  a  matter  required  to 
be  shown  by  the  seal :    Willard  v,  Cramer, 

10.  An  affidavit  showing  the  county  by 
the  usual  venue,  and  to  which  the  notary 
affixed  his  signature  with  his  official  designa- 
tion, and  to  which  his  seal  was  affixed  show- 
ing the  city  of  bis  residence,  Jield  to  suffi- 
ciently show  that  the  person  puq)orting  to 
administer  the  oath  as  a  notary  public  was  a 


notary  and  had  authority  to  act :  Mackie  v. 
Central  R,  of  Iowa,  54-540. 

Further  as  to  certificate  >of  notary  public, 
see  Evidence,  gg  571-584;  Acknowuedo- 
MENTS,  §§  26-31 ;  and  ArFlDA.viTS,  g§  4-7. 

11.  Officer  de  facto:  A  notary  public  is  a 
public  officer,  and  the  acts  of  one  who  is  such 
de  facto,  though  not  de  jure,  cannot  be  col- 
laterally assailed ;  therefore,  Jield,  that  a  dep- 
osition taken  by  a  de  facto  notary  could  not 
be  suppressed  on  the  ground  that  such  notary 
had  not  qualified  as  required  by  law :  Keenejf 
V.  Leas,  14-464. 

NOTICE. 

I.  What  oonstitutes  notice. 

a.  In  general. 

b.  Notice  to  attorney,  agent,  or  offleer, 

c.  Notice  imparted  by  possession, 

d.  Notice  imparted  by  recitals  in  deeds, 

etc. 

e.  Lis  pendens, 

f.  Notice  to  grantee  of  a  bona  fide  pur^ 

chaser. 

g.  Purchaser  by  quitclaim  affected  tvith 

notice. 

As  to  who  are  protected  against 
unrecorded  instruments,  see  Record- 
ING  Acts,  III. 

As.  to  what  is  sufficient  change  of 
possession,  in  case  of  chattel  mort- 
gage or  bill  of  sale,  to  constitute 
notice  thereof,  see  Chattel  Mobt- 

OAGES,  in. 

n.  Effect  of  notice. 

III.  PUBCHASEBS  WITHOUT  NOTICE. 

a.  In  general, 

b.  Burden  of  proof  as  to  notice. 

Who  deemed  purchasers  for  val- 
uable consideration,  see  KECORDma 
Acts,  III,  b. 

As  'to  notice  of  commencement  of  action, 
see  Original  Notice. 
As  to  notice  in  proceedings,  see  Practice. 

I.  What  constitutes  notice. 

a.  In  general, 

1.  What  safficient  notice:  A  purchaser 
will  be  affected  by  such  notice  as  would  be 
sufficient  to  put  a  reasonable  man  upon  in- 
quiry :  English  v.  Waples,  13-57. 
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2.  Notice  is  either  knowledge  or  having  the 
means  of  knowledge,  although  such  means 
may  not  be  used:  j^na  L,  Ins.  Co,  v, 
Buhop,  69-645. 

3.  Where  an  attaching  creditor  had  con- 
structive notice  of  a  chattel  mortgage,  the 
fact  that  he  believed  the  mortgage  to  be 
fraudulent,  and  that  it  was  withheld  from 
record  to  hinder  and  defraud  creditors,  held 
not  sufficient  to  release  him  from  the  obli- 
gation to  make  further  inquiry:  Allen  v. 
McCaUa,  2£h464. 

4.  Statements  made  to  a  grantee  by  par- 
ties claiming  to  have  prior  unrecorded  deeds 
to  the  property  will  constitute  notice,  al- 
though such  statements  are  not  believed: 
Hamilton  v.  Smith,  57-15. 

5.  Facts  in  a  particular  case  heUd  sufficient 
to  affect  the  attaclmient  creditor  with  notice 
of  a  chattel  mortgage  before  the  levy  of  his 
attachment:  Jaffray  v.  Thompson,  65-323. 

G.  Facts  in  a  particiilar  case  held  sufficient 
to  impute  notice  to  a  subsequent  mortgagee 
that  the  indebtedness  under  a  prior  mort- 
gage, though  changed  in  form,  was  not  paid : 
Heively  v,  Matteson,  54-505. 

7.  Facts  in  a  particular  case  held  sufficient 
to  prove  that  a  purchaser  had  notice  of  a 
priof  unrecorded  conveyance:  Davis  v,  No- 
lan, 49-683. 

8.  In  a  particular  case,  held,  that  the  fact 
that  the  grantee  had  notice  that  another  per- 
son set  up  a  claim  to  the  premises,  although 
not  informed  of  its  precise  extent  and  nature, 
was  sufficient  to  affect  him  with  notice  of  a 
resulting  trust  in  favor  of  such  person :  Za- 
ver  r.  Lyons,  40-510. 

9.  Togae  rumors  and  suspicions,  or  gen- 
eral asseilions  made  by  strangers  to  the  title, 
upon  hearsay,  will  not  be  sufficient.  The 
notice  must  be  such  as  to  bind  the  conscience 
of  the  party  and  put  him  upon  such  inquiry 
as  would  lead  to  the  knowledge  of  the  rights 
with  which  he  is  to  be  affected.  But  if  he 
know  of  such  rights,  or  fraudulently  abstain 
from  knowing  them,  he  is  not  a  bona  fide 
purchaser:  Wilson  v.  Miller,  16-111.  And  see 
Alkn  V,  McCalla,  25-464,  481. 

10.  A  simple  disclaimer  by  execution  de- 
fendant, of  having  any  interest  in  the  prop- 
erty levied  upon  as  his,  will  not  put  the  officer 
upon  inquiry  as  to  its  ownership:  West  v, 
St.  John,  63-287. 


11.  Under  a  former  statute  making  an  un- 
recorded instrument  valid  only  as  between 
the  parties  thereto  cmd  suc/i  persons  as 
should  have  actual  notice  thereof,  held,  that 
something  more  than  mere  rumor  or  knowl- 
edge of  facts  calculated  to  put  a  party  on 
inquiry  was  required  to  constitute  actual  no- 
tice: Wihelm  v.  Mertz,  4  G.  Gr.,  54. 

12.  Actual  notices  And  under  the  statute 
last  referred  to,  held,  that  the  actual  notice 
therein  required  could  only  be  rommuni- 
cated  by  express  information  to,  or  personal 
service  upon,  the  party  interested  in  the  no- 
tice, and  that  constructive  or  implied  notice 
from  possession  or  acts  of  ownership  were 
not  sufficient:  Hopping  v,  Bumarn,  2  G. 
Gt.,  39. 

13.  Attachment:  A  purchaser  in  good 
faith  for  value  from  one  to  whom  property 
has  been  fraudulently  conveyed  is  not  af- 
fected by  an  attachment  in  a  suit  against 
the  grantor  in  such  fraudulent  conveyance : 
Eldred  v.  Drake,  43-569. 

14.  An  entry  in  the  incumbrance  book  of 
an  attachment  of  an  equitable  interest  in 
land,  which  interest  does  not  appear  of  record, 
will  not  constitute  notice  to  a  vendee  or 
mortgagee  of  the  person  holding  the  legal 
title:  Farmers*  Nat  Bank  v.  Fletcher,  44- 
252. 

15.  Payment  of  taxes  by  another  is  not 
sufficient  to  put  a  purchaser  upon  inquiry  as 
to  a  claim  of  the  party  making  such  pay- 
ment :  Raymond  v.  Morrison,  59-371. 

16.  Proclamation:  The  issuance  of  a  proc- 
lamation and  its  publication  do  not  neces- 
sarily constitute  notice  thereof  to  persons  af- 
fected thereby.  Such  persons  are  not  to  be 
charged  with  notice  eo  instante,  hiiif  only 
after  publication  and  lapse  of  a  certain 
time,  affording  reasonable  presumption  of 
notice :  Mayweather  v.  Scott  County,  36-148. 

b.  Notice  to  attorney^  agents  or  officer. 

1 7.  Knowledge  or  notice  of  facts  acquired 
by  an  attorney  or  agent,  when  engaged  prop- 
erly in  the  business  of  his  client  or  principal, 
becomes,  in  law,  notice  of  such  fact  to  the 
client  or  principal:  Jones  v,  Bamford,  21- 
217. 

1 8.  Notice  to  the  attorney,  at  least  when  it 
is  in  the  course  of  thib  transaction  in  which  he 
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acte  for  his  client,  is  notice  to  the  client :  Al- 
ia T.  McCalla,  25-454. 
Farther  as  to  notice  to  attorney,  see  Attob- 

19.  Notice  to  the  agent  will  not  be  notice 
to  the  princi|>al  inrhen  acquired  prior  to  the 
existence  of  the  agency,  and  not  present  in 
the  mind  of  the  agent  at  the  time  of  trans- 
acting the  business  for  the  principal :  Yerger 
r.  Barz,  56—77, 

20.  Notice  acquired  by  an  agent  previous 
to  the  time  of  agency  and  while  negotiating 
with  reference  to  property  for  himself,  and 
sot  shown  to  be  present  in  the  mind  of  the 
agent  at  the  time  of  acting  as  such,  in  refer- 
ence to  the  same  property,  will  not  be  deemed 
notice  to  the  principal :  Lunt  r.  Neeley,  67-97. 

21.  The  person  for  whom  land  is  purchased 
by  an  agent  or  trustee  is  charged  with  notice 
of  equities  ^rith  which  the  agent  or  trustee 
is  affected :  Butler  r.  Barkley,  67-491. 

Farther  as  to  notice  to  agent,  see  Agency, 
III.  d. 

2S.  The  knowledge  that  an  officer  of  a  cor- 
poration acquires  by  rumor  or  by  informa- 
tion in  his  individual  capacity  is  not  to  be 
considered  as  constructive  notice  to  the  com- 
pany: Keenan  v,  Dubuque  Mut.  F.  Ins.  Co,, 
13-375. 

S8.  Notice  to  an  officer  before  receiving  a 
writ  of  attachment  under  which  he  makes  a 
levy  must  be  deemed  notice  to  the  party  for 
whom  the  levy  is  made :  Lyons  v.  Hamilton, 
6SM7. 

c.  Notice  imparted  hy  possession, 

S4.  Rights  and   equities  of    possessor: 

One  who  purchases  land  while  it  is  in  the 
actual  possession  of  another  takes  it  with  no- 
tice of  all  the  existing  rights  and  equities  of 
the  person  in  possession :  Sears  v,  Manson, 
•23-3SO:  Eli  v.  Gridley,  27-376;  Harper  v. 
Perry,  28-57 ;  White  r.  ButU  32-335 ;  Phillips 
r.  Blair,  38-649;  Day  v.  Loum,  51-864. 

S^.  The  possession  of  a  vendee  under  parol 
contract  of  purchase  operates  as  constructive 
notice  of  his  rights:  Baldwin  v,  Thompson, 
15-504;  Watrous  v,  Blair,  32-58. 

26.  A  purchaser  of  real  estate  in  the  pos 
session  of  a  third  person  is  bound  to  take  no- 
tice of  such  person's  title  to  the  possession, 
whether    such    title  be  legal  or  equitable: 
Jfoo«  V.  Piersan,  6-279. 


27.  The  principle  upon  which  one  buying 
real  estate  in  actual  possession  of  a  third  per- 
son takes  it  subject  to  his  equities  is  that 
good  faith  and  reasonable  prudence  in  deal- 
ing require  the  purchaser  to  inquire  of  such 
person  what  claim  he  asserts  to  the  property, 
and  the  law  conclusively  presumes  that  the 
purchaser  has  acquired  all  the  information 
which  a  timely  and  prudent  inquiry  would 
have  given  him :  Rogers  v,  Hussey,  36-664. 

28.  Where  a  mortgagee  took  his  mortgage 
with  knowledge  of  possession  by  a  third  per- 
son, and  of  the  fact  that  deeds  were  missing 
from  the  chain  of  title  assumed  by  the  record, 
held  sufficient  to  affect  him  with  notice  that 
the  title  was  not  perfect :  Jewell  v.  Bedding- 
ton,  57-92. 

29.  The  purchaser  of  land  in  the  possession 
of  one  who  holds  an  equitable  title  thereto, 
and  has  erected  valuable  improvements 
thereon,  has  constructive  notice  of  the  lat- 
ter's  rights  and  equities :  Van  Ortnan  v,  Mer- 
rill, 27-476. 

80.  A  subsequent  purchaser  is  affected 
with  notice  of  the  title  of  a  person  in  posses- 
sion, although  the  conveyance  under  which 
he  claims,  by  mistake  in  the  record,  does  not 
afford  constructive  notice :  Hubbard  v.  Long, 
20-149. 

31.  Possession  under  a  deed  is  constructive 
notice  to  all  parties  of  the  rights  of  the 
grantee  to  the  same  extent  as  if  the  deed  had 
been  duly  placed  on  record:  Simmons  v, 
CJiurch,  81-284. 

32.  Possession  by  grantee  under  an  unre- 
corded deed  held  sufficient  notice  to  a  subse- 
quent mortgagee  of  grantor,  whose  mortgage 
by  mistake  covered  the  premises  conveyed : 
Oum  V.  Equitable  Trust  Co.,  1  McCrary,  51. 

33.  What snfHcient possession:  Possession 
of  a  portion  of  a  tract  of  land  imparts  notice 
of  the  claim  to  the  whole  tract  covered  by 
the  title  or  equity  under  which  the  land  is 
held:  Watters  v.  Connelly,  59-217;  Nolan v. 
Grant,  51-519. 

34.  Possession  of  a  tract  of  prairie  land 
under  a  conveyance  covering  such  land  and 
a  small  tract  of  uninclosed  woodland,  held 
not  to  amount  to  constructive  |)08session  of 
the  woodland :  Zent  v.  Picken,  54-535. 

35.  L.  sold  two  lots  to  D.,  and  executed  his 
bond  for  a  deed,  which  was  not  recorded ;  D. 
built  a  house  upon  one  lot,  and  a  shed  or 
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stable  in  the  alley  near  the  line  of  the  other ; 
neither  lot  was  fenced,  and  both  were  used 
together :  while  the  property  was  in  this  con- 
dition, L.  sold  the  two  lots  to  T.,  who  had  no 
actual  notice  of  the  rights  of  D. ;  hddf  that 
there  was  no  constructive  notice  to  T.  of  D.*s 
equities  in  the  unimproved  lot:  Dickey  v. 
Lyon,  19-544. 

36.  There  may  be  possession  in  fact  of  un- 
improved and  uninclosed  land:  Lang  worthy 
V.  Myers,  4r-18. 

37.  Where  a  person  claiming  land  exer- 
cises acts  of  ownership  over  it,  by  the  use  of 
it  for  the  purposes  to  which  it  is  adapted, 
such  possession  is  sufficient  to  affect  a  pur- 
chaser with  notice  of  his  rights :  Clement  v. 
Perry,  84-564. 

And  see  Real  Property,  g§  51-62. 

88.  Timber  land:  In  a  particular  case, 
Tield,  that  the  circumstances  were  such  as  to 
affect  a  subsequent  purchaser  with  notice  of 
the  rights  of  an  owner  in  timber  land  not  act- 
ually occupied  by  him,  the  conveyance  of 
which  did  not  constitute  constructive  notice 
by  reason  of  a  mistake  in  the  deed  and  re- 
cord: Hubbard  v.  Long,  20-149. 

89.  Facts  in  a  particular  case,  such  as  that 
plaintiff  drove  trespassers  from  timber  land, 
took  wood  cut  by  them,  etc.,  held  sufficient 
to  establish  possession  in  him  which  would 
operate  as  notice  to  subsequent  purchasers: 
Nolan  V.  Grant,  51-519. 

40.  Such  use  of  timber  land  as  it  is  sus- 
ceptible of,  such  as  cutting  timber  therefrom, 
etc.,  is  sufficient  possession  to  constitute 
notice :  Spitler  v.  Scofleld,  43^71. 

41.  Possegsion  by  a  tenant  is  sufficient  to 
put  a  subsequent  purchaser  upon  inquiry  as 
to  the  rights  and  equities  of  the  landlord : 
Nelson  v.  Wade,  21-49. 

42.  Possession  by  a  tenant  is  constructive 
notice  of  the  title  of  the  landlord :  Dickey  v, 
Lyon,  19-544. 

48.  Rights  of  lessee  in  possession:  tJnder 
particular  facts,  h^ld,  that  a  party  contract- 
ing with  reference  to  real  property  was  af- 
fected with  notice  of  the  rights  of  a  less^  in 
possession :  Leebrick  v,  Stahle,  68-515. 

44.  Possession  by  lessee  under  a  mining 
lease,  indicated  by  his  having  windlasses, 
tools,  etc.,  on  the  premises  for  the  prosecu- 
tion of  his  business,  Ihdd  sufficient  to  con- 
stitute notice  to  a  purchaser ;  and  lield  further, 


that  leave  obtained  by  such  lessee  from  such 
purchaser,  to  work  the  mine  to  a  limited  ex- 
tent, did  not  amount  to  a  relinquishment  of 
his  full  rights  under  the  lease,  such  consent 
having  been  obtained  on  account  of  a  threat 
of  the  purchaser  to  stop  further  work :  Cham-- 
berlain  v.  Collinson,  45-429. 

45.  Possession  notice  of  nrhat:  Possession 
under  a  recorded  conveyance  is  not  notice  of 
rights  existing  prior  to  and  independent  of 
the  conveyance :  Rogers  v,  Hussey,  36-664. 

46.  Therefore,  held,  that  a  purchaser  at 
judicial  sale  under  a  judgment  antedating^ 
the  conveyance  of  the  legal  title  from  the 
judgment  debtor  to  the  party  in  possession, 
was  not  affected  with  notice  of  an  equitable 
title  in  the  party  in  possession,  existing  prior 
to  the  judgment:  Bonnell  v,  Allerton,  51-166. 

47.  Where  a  vendee  of  property  in  the  pos- 
session of  another  made  inquiry  of  the  party 
in  possession  as  to  the  claims  upon  the  prop- 
erty, and  such  party  disclaimed  any  right  or 
interest  therein,  and  the  fact  of  such  posses- 
sion was  accounted  for  by  facts  stated  by  the 
vendor  showing  no  interest  or  right  of  pos- 
session in  such  party,  held,  that  the  vendee 
was  not  affected  with  notice  of  any  equity  in 
such  possessor:  Cavin  v.  Middleton,  63-618. 

48.  While  possession  of  realty  is  notice  to 
purchasers  at  least  so  far  as  to  put  the  vendee 
upon  inquiry  to  ascertain  upon  what  right 
the  occupant  holds,  this  rule  is  not  extended 
so  far  as  to  give  notice  of  the  defects  in  his 
title  nor  of  the  defects  in  the  title  paramount 
to  the  person  in  possession:  Suiter  v.  Turner, 
10-517. 

49.  Possession  aft«r  foreclosure:  Where 
a  part}'  originally  holding  under  a  deed  was 
found  in  possession  after  the  sale  of  the 
property  under  foreclosure  of  a  mortgage 
and  the  exphation  of  the  time  for  redemp- 
tion, held,  that  such  possession  was  sufficient 
notice  of  a  claim  adverse  to  the  deed  made 
in  pursuance  of  the  sale :  Wrede  v.  Cloud, 
52-371. 

50.  Under  conTeyance  from  tenant  in 
common :  Although  possession  is  to  be  con- 
strued with  reference  to  the  right  under 
which  the  person  in  possession  claims  to  hold, 
yet,  where  a  grantee  from  one  tenant  in  com- 
mon of  a  portion  of  the  common  premises  by 
metes  and  bounds,  had  shown  by  unequivocal 
acts  that  he  understood  and  claimed  his  right 
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to  the  i^waiaes  to  be  absolute,  TieJd,  that  a 
jnichaser  from  tbe  tenant  in  common  with 
bmvledge  of  the  facts  and  circumstances, 
TBS  affected  with  notice  of  the  adverse  daim 
of  the  person  in  posseesion :  Laraway  v,  Lor 
nif,8M07. 

hit  ConttnnaBee  in.  possession  by  a  party 
The,  as  owner,  has  executed  a  conveyance, 
vill  not  oonstitate  notice  of  his  want  of 
opacity  to  make  such  conveyance :  Ashcraft 
r.  Ik  Armando  44-2^. 

il  Possession  by  husband  or  wife: 
Where  the  purchaser  of  real  estate  pays  the 
poidiaae  money  and  enters  into  actual  pos- 
aeBskm  of  the  property,  a  subsequent  mort- 
sagee  of  the  '▼endor  will  be  charged  with 
notioe  of  the  rights  of  such  purchaser, 
vfaether  such  possession  be  by  the  husband 
«  wife :  Humphrey  v.  Moore,  17-198. 

^  Where  the  husband  is  in  possession  and 
oiatrol  of  land,  such  possession  will  not  con- 
stitute notice  of  a  claim  of  the  wife  to  the 
land,  although  he  is,  in  fact,  acting  as  her 
agent:  Thomas  v.  Kennedy ,  24-897. 

&4.  Possession  by  married  woman:  The 
nde  tLat  a  wife's  possession  jointly  with  her 
Inwhaml  will  not  impart  notice  of  equities 
which  she  holds  against  him,  to  one  acquir- 
ing title  from  tbe  husband,  does  not  apply  to 
a  posB^Bion  by  a  married  woman  where  an- 
other member  of  the  family,  such  as  a  son, 
holds  the  legal  title.  Such  possession  will  be 
notice  of  her  rights :  loiva  Loan  <£;  Tnut  Co. 
CE.  King,  58-598. 

M.  Easement:  Where  at  the  time  of  a 
purchase  of  land  a  ditch  was  being  con- 
structed thereon  by  a  railway  company  for 
the  improvement  of  its  right  of  way,  Jield, 
that  a  purchaser  was  affected  with  knowl- 
edge of  the  contract  between  his  grantor  and 
the  railway  company:  Cook  v.  Chicago^  B, 
AQ.R.  Co.,  40-451. 

AdTerse  possession,  in  general,  see  Beal 
PftOFIEBTY,  §§  21-109. 

d.  Notice  imparted  hy  recitals  in 
deeds^  etc. 

M,  Beeitals  in  title  deeds:  A  purchaser 
ii  charged  with  notice  of  anything  appearing 
in  any  part  of  the  deeds  or  instruments 
which  prore  and  constitute  the  title,  which 
is  oi  such  nature  that  if  brought  directly  to 


his  knowledge  it  would  amount  to  actual  no- 
tice: State  V.  Shaw,  28-67;  Clark  v.  Stout  ^ 
32-213. 

57.  A  grantee  is  charged  with  notice  of 
the  recitals  and  conditions  of  the  deed  under 
which  his  grantor  claims  title,  although 
there  is  a  mistake  in  such  recitals,  provided 
it  contains  enough  to  put  a  prudent  man 
upon  inquiry :  Mode  v.  Kuhlman,  40-108. 

58.  The  mortgagee  is  bound  to  know  of  re- 
citals in  the  conveyances  to  the  mortgagor, 
affecting  the  title  of  such  mortgagor,  whether 
the  mortgagee  see  such  conveyances  or  not: 
.^itna  L,  Ins.  Co.  v.  Bishop,  69-645. 

59.  The  reference  in  a  mortgage  by  way 
of  exception  to  another  mortgage  of  a  cer- 
tain amount  affects  the  mortgagee  with  no- 
tice of  a  prior  mortgage  for  that  amount, 
although  the  prior  mortgage  is  not  recorded: 
Clark  V.  BvUard,  66-747. 

60.  Where  the  conveyance  by  which  a 
mortgagor  holds  title  refers  to  a  contract, 
the  mortgagee  will  be  held  affected  with  no- 
tice of  the  terms  of  such  contract,  and  any 
equity  arising  therefrom :  Hall  v.  Orvis,  85- 
366. 

61.  Where  property  was  incorrectly  de- 
scribed in  a  conveyance  under  which  a 
grantor  claimed  title,  but  was  there  desig- 
nated by  the  same  description  as  in  a  prior 
recorded  mortgage  upon  the  property,  held, 
that  the  grantee  of  such  grantor  had  notice 
of  the  identity  of  the  property  in  both  in- 
struments, and  was  therefore  affected  with 
notice  of  the  mortgage :  State  v.  Shaw,  38-67. 

62.  The  fact  that  one  of  the  notes  covered 
by  a  mortgage  is  omitted  in  the  record 
thereof  will  not  relieve  the  purchaser  from 
the  lien  of  the  mortgage  as  to  the  amount  of 
such  note,  where  the  aggregate  amount  of 
the  lien  as  recited  in  his  deed  referring  to 
such  mortgage  is  correct :  Dargin  v.  Becker, 
10-571. 

63.  The  grantee  is  affected  with  notice  of 
a  stipulation  in  a  conveyance  to  his  grantor 
that  such  conveyance  is  made  subject  to  the 
lien  of  a  mortgage,  which  the  grantee  in 
such  prior  conveyance  does  not  undertake 
personally  to  pay :  Iowa  Loan  <&  Trust  Co. 
V.  Mowery,  67-113. 

64.  Recitals  not  const itating  notice: 
Where  a  deed  recited  the  existence  of  a  trust 
deed  upon  the  property,  and  tliat  it  was  paid 
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and  satisfied,  held,  that  such  recital  did  not 
charge  the  grantee  with  notice  of  a  lien  aris- 
ing under  such  trust  deed :  Newman  v,  Sam- 
xids,  n-628. 

65.  The  fact  that  a  mortgage  contains 
covenants  of  warranty  does  not  amount  to 
notice  that  it  is  to  have  priority  of  lien  over 
another  mortgage  which  is  prior  in  time  and 
first  recorded :  Vandercook  v.  Baker,  48-ld9. 

66.  A  statement  in  a  deed  that  it  was 
made  "per  agreement  of*  a  certain  date 
does  not  constitute  a  sufficient  incorporation 
of  such  agreement  into  the  deed  as  to  make 
the  terms  of  the  agreement  binding  upon  a 
subsequent  grantee  of  the  property  conveyed : 
Close  V.  Burlington,  C.  R,  A  N,  R,  Co,,  64- 
149. 

67.  A  recital  in  a  chattel  mortgage  that  it 
is  subject  to  a  prior  mortgage  will  prevent 
the  recording  of  the  second  giving  it  pre- 
cedence ;  Simon  v,  Openheimer,  20  Fed.  Rep. , 
558. 

e.  Lis  pendens. 

68.  Statutory  provision:  Under  provis- 
ions of  statute^  relating  to  the  effect  of  a 
pending  action  affecting  real  estate,  the 
record  in  a  suit  to  restrain  the  enforcement 
of  a  mortgage  is  receivable  in  evidence  as 
against  a  purchaser  at  a  foreclosure  sale  un- 
der such  mortgage,  to  affect  him  with 
notice  of  the  claims  of  the  plaintiff  in  such 
suit:  Sowden  v.  Craig,  26-156. 

69.  An  action  to  foreclose  a  mortgage  is 
notice  to  the  world  of  the  rights  of  the  mort- 
gagee in  the  mortgaged  premises:  KnOwles 
V.  BaUin,  20-101. 

70.  The  purchaser  at  a  foreclosure  sale  is 
affected  with  notice  of  another  foreclosure 
proceeding  then  pending  as  to  the  same  prop- 
erty :  Cooley  v,  Brayton,  16-10. 

71.  The  purchaser  at  tax  sale  of  land  on 
which  a  university  fund  mortgage  is  being 
foreclosed  is  bound  by  the  decree  therein: 
Crum  V,  Cotting,  22-411. 

72.  A  purchaser  pendente  lite  takes  sub- 
ject to  an  action  pending  against  his  grantor, 
affecting  the  title,  and  the  fact  that  the  suit 
is  subsequently  dismissed  without  prejudice 


and  a  new  suit  commenced  will  not  relieve 
him  of  notice :  Ferrier  v,  Buzick,  6-258. 

73.  A  purchaser  after  judgment  is  ren- 
dered and  satisfied,  and  before  appeal,  is  not 
affected  by  subsequent  proceedings  in  the 
case :  Davis  v.  Bonar,  15-171. 

74.  But  where  a  purchaser  took  before 
judgment  and  without  paying  consideration^ 
held,  that  he  was  affected  with  the  result  of 
the  proceeding:  Smith  v.  Kerns,  24-589. 

75.  While  the  provisions  of  the  statute 
rendering  a  petition  affecting  real  estate  no- 
tice of  the  action  so  as  to  change  third  per- 
sons applies  only  where  there  is,  at  the 
commencement  of  the  suit,  a  personal,  vested 
interest,  claim  or  lien  in  or  upon  the  actual 
subject-matter  of  the  action,  h£ld,  that 
an  action  for  the  illegal  sale  of  intoxi- 
eating  liquors,  wherein  it  was  also  sought  to 
charge  the  property  on  which  the  sale  was 
made,  was  such  as  to  affect  a  subsequent 
purchaser  of  the  property  with  notice  of  the 
claim :  O'Brien  v.  Putney,  55-292. 

76.  The  fact  that  the  grantor  fraudulently 
conceals  from  the  grantee  the  pendency  of 
the  action  will  not  affect  the  force  of  the 
judgment  as  between  the  opposite  party  and 
the  grantee :  Blanchard  v.  Ware,  37-305. 

77.  After  action  is  brought  to  set  aside  a 
deed  for  fraud,  a  purchaser  at  execution  sale 
from  the  defendant  in  such  action,  of  the 
property  conveyed  thereby,  is  charged  with 
notice  of  the  action :  Rider  v,  Kelso,  53-367. 

78.  It  is  the  filing  of  the  petition  which, 
under  the  statute,  imparts  notice.  The  in- 
dexing in  the  appearance  docket  is  no  part  of 
the  filing,  and  failure  to  index  reversely  in 
name  of  defendant  will  not  invalidate  the 
notice.  Nor  is  the  service  of  original  notice 
an  essential  of  the  filing  or  necessary  to  con- 
stitute notice :  Haverly  v,  Alcott,  57-171. 

79.  In  what  cases  applicable:  The  doc- 
trine of  lis  pendens  is  not  solely  confined  to 
actions  in  equity ;  it  is  also  a  rule  in  actions 
at  law :  O'Brien  v.  Putney,  55-292. 

80.  The  doctrine  of  lis  pendens  has  no  ap- 
plication to  personal  property :  Miles  v.  Leflf 
60-168. 

81.  One  who  takes  negotiable  bonds  with 


>  Oode,  S  9688.  When  a  petition  has  been  filed  affecting  real  estate,  the  action  is  pending  so  as  to  cbarge 
third  persons  with  notice  of  its  pendency,  and  while  pending  no  interest  can  be  acquired  by  third  persons  la 
the  subject-matter  thereof,  as  against  the  plaintiff's  title,  if  the  real  property  affected  be  situated  in  the  county 
where  the  petition  U*  filed. 
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fun  knowledge  of  the  i>endency  of  a  suit  to 
aroid  the  bonds  and  coupons  is  not  entitled 
to  die  protection  of  an  innocent  and  bona 
fde  purchaser:  Durant  v,  Iowa  County, 
Woolworth,  69. 

8S.  A  pending  action  will  not  constitute 
notice  SB  to  matters  not  set  up  in  such  action 
imtil  after  the  acquisition  of  rights  by  a 
party  who  la  protected  without  such  notice : 
Wheeler  <fc  Wiison  Mfg.  Co.  v.  Hasbrotick, 
C8-554. 

8S.  Pftrtles :  It  may  be  questioned  whether, 
m  the  absence  of  notice  to  the  party  or  his 
attocney,  it  is  necessary,  in  order  to  create  a 
Kt  pendens^  to  make  any  other  persons  par- 
ties than  those  whose  interest  in  the  subject 
is  shown  in  some  manner  by  the  records,  or 
by  poasesBlon  of  the  subject-matter  of  the 
controversy.  But  where  the  plaintiff  or  his 
attorney  has  notice  that  an  interest  is  claimed 
by  some  person,  it  is  the  better  practice,  if 
not  a  bonnden  duty,  to  make  such  person  a 
party  to  the  action,  in  the  absence  of  notice 
to  such  person  of  plaintiff's  equity :  Mitchell 
n.  Peten^  18-119. 

M.  A  purchaser  boaiid  by  Jadgment:  A 
purchaser  pendente  lite  is  bound  by  the  judg- 
ment which  is  finaUy  rendered  in  the  case 
althoQgh  not  made  a  party  thereto:  JaoA> 
mmr  V.  CenternOe,  M.  db  A.  R.  Co.,  64-392. 

84.  The  assignee  of  a  mortgage  is  not  af- 
fected by  notice  of  rights  involved  in  an  ac- 
tioa  against  the  mortgagor's  grantor,  not 
Ixooght  when  the  conveyance  to  the  mort- 
gagor was  made:  Farmers^  Nat.  Bank  v. 
Fleteker,  44-252. 

M.  Fietitions  mortgagor:  The  fact  that 
the  mortgagor  was  a  fictitious  person  would 
not,  in  such  case,  affect  the  right  of  an  as- 
Bgnee  if  he  had  no  knowledge  thereof :  Ibid. 

87.  Foreclosure  of  meehanie's  lien:  Per- 
aoiis  purchasing  after  the  commencement  of 
an  action  to  foreclose  a  mechanic's  lien,  held 
affected  by  notice  thereof  and  estopped 
thereby  from  afterwards  setting  up  as  a  de- 
fiense  to  the  claim  any  matter  which  should 
have  been  interposed  in  such  action :  Tred- 
way  V.  McDonald^  51-663. 

88^  Piirchasereotitledte benefits:  Where 
one  purchases  land  pendente  lite,  and  the  ac- 
tion is  determined  in  favor  of  the  grantor, 
Boch  purchaser  may  claim  the  benefits  of  the 
adjadication :  Woodin  v.  Clemom,  82-280. 


89.  Pnrehaser  from  one  not  a  party :  A 

purchaser  of  real  property  during  a  litigation 
affecting  the  same,  but  taking  title  from  one 
who  is  not  a  party  to  such  litigation  but 
holds  adversely  to  such  party,  is  not  affected 
with  notice  of  the  rights  involved :  Semple  v, 
McCrary,  46-37. 

90.  A  purchaser  of  real  property  is  not 
charged  with  notice  of  a  suit  with  respect 
thereto,  to  which  neither  he  nor  his  grantor 
is  a  party :  Parsona  v.  Hoyt,  24^154. 

91.  E[nowledge  of  suit  against  a  husband 
by  his  creditors  is  not  sufficient  notice  to  put 
a  purchaser  of  land  from  the  wife  on  inquiry 
as  to  such  suit :  Bailey  v.  McGregor,  46-667. 

92.  A  Judgment  against  one  who  does  not 
hold  the  legal  title  does  not  prevent  the 
holder  of  the  legal  title  from  passing  a  good 
title  to  a  bona  fide  purchaser:  Joseph  v. 
McQUl,  52-127. 

93.  A  purchaser  from  the  Trife  is  not  af- 
fected by  the  fact  that  suit  has  been  brought 
against  her  husband  affecting  the  land,  he 
having  no  notice  that  such  suit  has  relation 
to  the  land  in  question :  Bailey  v.  McGregor^ 
46-667. 

94.  Delivery  of  deed ;  estoppel :  It  seems 
that  one  who  is  a  defendant  in  an  action  to 
determine  the  title  to  real  estate  is  concluded 
from  claiming  the  same  by  virtue  of  the  de- 
livery, by  another  defendant,  of  a  deed  exe- 
cuted by  the  plaintiff  and  held  in  escrow, 
when  such  delivery  is  made  while  the  suit  is 
{)ending,  shortly  before  decree  is  entered  ad- 
judging plaintiff  to  be  the  owner  of  the 
land :  McGregor  v.  McGregor,  21-441. 

95.  Actual  notice:  A  lis  pendens  only  op- 
erates as  constructive  notice  to  all  persons  of 
the  title  or  claim'  of  the  parties  to  the  sub- 
ject of  the  litigation.  If  actual  notice  is 
otherwise  given  to  one,  it  is  immaterial 
whether  or  not,  as  to  him,  there  is  alispend' 
ens:  Mitchell  v.  Peters,  18-119. 

f.  Notice  to  grantee  of  hona  fide  jp^wr- 

chaser. 

96.  Not  affected  by  notice:  A  purchaser 
from  a  grantee  who  has  taken  a  conveyance 
in  good  faith  for  value  without  notice  of 
equities  or  defenses  will  be  protected  even 
though  he  himself  had  notice  of  such  equities 
or  defenses :  Ashcraft  v,  De  Annond,  44-229. 
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97.  One  who  holds  title  as  an  innocent 
purchaser  free  from  equities  as  against  his 
grantor  may  convey  to  a  purchaser  who  has 
knowledge  of  such  equities,  as  good  a  title  as 
he  himself  has :  Mast  v,  Henry y  65-198 ;  Cham^ 
hers  V.  Hvbbard,  40-482;  Rogers  v.  Hussey, 
86-664. 

98.  To  affect  a  purchaser  with  fraud  in  a 
conveyance  through  which  he  claims  title,  it 
must  appear  that  the  respective  grantees  in- 
tervening between  the  fraudulent  convey- 
ances and  the  grantee  in  question  had  no- 
tice of  such  fraud:  Brace  v.  Reid,  8  G.  Or., 

99.  Assignee  of  mortgage:  A  mortgagee 
with  knowledge  of  the  existence  of  a  prior 
unrecorded  mortgage  cannot,  by  assignment 
of  his  own  mortgage  after  the  record  of  such 
prior  mortgage,  confer  upon  his  assignee 
equities  superior  to  that  of  the  prior  mort- 
gage :  Sims  v.  Hammond,  8S-368. 

g.   Purchase?'  by   quitclaim   affected 

with  notice. 

100.  A  purchaser  by  quitclaim  deed  is  not 
entitled  to  be  considered  a  horva  fide  pur- 
chaser, and  does  not,  therefore,  acquire 
priority  over  equities  or  unrecorded  convey- 
ances which  are  valid  against  his  grantor: 
Smith  V.  Dunton,  42-48 ;  Wightman  v,  Spof- 
fordj  56-145;  Kaiser  v,  Waggoner,  59-40; 
Laraivay  v.  Larue,  6&-407 ;  Fogg  v,  Holcomby 
64-621;  Butler  v.  Barkley,  67-491;  Brad- 
ley V.  Cole,  67-650.  But  apparently  contra, 
see  Pettingill  v.  Devin,  35-844,  854. 

101 .  A  purchaser  by  quitclaim  from  the 
holder  of  a  tax  title  which  is  void  for  fraud 
cannot  claim  protection  against  such  fraud 
as  an  innocent  purchaser :  Watson  v.  Phelps, 
40-482 ;  Besore  v.  Dosh,  48-211 ;  Springer  v. 
Bartle,  46-688. 

102.  A  party  holding  under  a  quitclaim 
deed  is  chargeable  with  notice  of  all  the  in- 
firmities of  the  title  acquired  thereby:  Be- 
sore  V,  Dosh,  43-211. 

103.  A  party  purchasing  simply  the  right 
which  his  grantor  has  takes  subject  to  all 
claims  against  such  grantor:  Arnold  v. 
Orimes,  2-1. 

104.  A  purchaser  of  property  receiving 
conveyance  of  it  by  quitclaim  deed  for  a 
consideration  very  much  less  than  its  value, 


with  notice  at  the  time  that  the  land  is 
claimed  by  another  who  has  paid  taxes 
thereon  from  the  date  of  his  conveyance, 
which  is  of  record,  takes  with  notice  of  such 
conflicting  conveyance:  Boss  v.  Loomis,  64~ 
482. 

105.  A  quitclaim  deed  to  a  person  who 
knows  that  his  grantor  has  no  title  to  or  in- 
terest in  the  property  does  not  vest  in  the 
grantee  any  right  whatever :  Curtis  v.  Smith, 
42-665. 

As  to  what  will  be  deemed  a  quitclaim 
deed,  see  Conveyances,  §§  146-149. 

106.  Purchaser  by  warranty  fk-om  qiilt- 
elaim  purchaser:  A  purchaser  by  warranty 
deed  from  the  grantee  in  a  quitclaim  deed  is 
entitled  to  protection,  and  is  not  affected 
by  unrecorded  conveyances  or  outstanding 
equities  of  which  he  has  no  notice :  WinJUer 
V,  Miller,  54r476;  Raymond  v,  Morrison^  69- 
871 ;  Huber  v,  Bossart,  70 . 

n.  Effect  of  notice. 

107.  A  purchaser  with  notice  of  equities 

in  a  third  party  takes  subject  to  such  equities : 
Harris  v.  Stone,  15-273. 

108.  A  purchaser  with  notice  of  a  right  in 
another  is  in  equity  liable  to  the  same  extent 
and  in  the  same  manner  as  the  person  from 
whom  he  made  the  purchase:  Phillips  v. 
Blair,  88-649. 

109.  One  who  purchases  an  estate  after 
notice  of  a  prior  equitable  right  thereto 
makes  himself  a  mala  fide  purchaser,  and 
will  not  be  enabled  by  getting  the  legal  title 
to  defeat  the  equitable  interest:  Mitchell v, 
Peters,  18-119. 

110.  A  purchaser  will  not  be  protected 
against  a  prior  deed  which  misdescribes  the 
property,  if  he  had  actual  notice  of  the  prior 
grantee's  equities,  or  such  notice  as  would 
put  a  prudent  man  upon  inquiry :  Ndson  v. 
Wade,  21-49. 

111.  A  chattel  mortgagee  having  knowl- 
edge of  facts  calculated  to  affect  him  with 
notice  of  the  ownership  of  the  property  by  a 
third  person  cannot  assert  his  claims  as 
against  the  rights  of  such  third  person:  Bray 
V,  Flick  inger,  69-167. 

112.  Trusts:  The  purchaser  of  land  with 
notice  that  his  grantor  holds  the  same  in 
trust  takes  subject  to  the  trust,  and  will  be 
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nqnired  to  restore  tlie  estate  for  the  purposes 
thereof:  2uver  v.  L/yKms,  40-610. 

IIS.  Thoagh  the  conveyance  to  a  trustee 
B  afaeolate  in  form,  &  purchaser  from  the 
trustee,  with  knowledge  of  the  trust,  takes 
sfflbject  thereto :  Sleejper  i\  Iselin,  62-583. 

114.  Kort^a^e:  One  purchasing  subject 
to  a  mortgage  of  -which  he  has  knowledge, 
lod  the  amount  of  which  is  dependent  upon 
the  amount  of  the  indebtedness  remaining  un- 
paid after  the  exhaustion  of  a  prior  mort- 
glige,  cannot  claim  to  be  an  innocent  pur- 
daaser  free  from  the  lien  of  such  mortgage : 
Kffiogg  r.  FrcLzier,  40-502. 

Hi.  A  eubeequent  mortgagee  with  notice 
of  the  prior  mortgage  does  not  acquire  prior- 
it?  by  the  fact  that  the   mortgagor  fraudu- 
kntJy  applies  the  money  received  from  such 
jomor  mortgagee  to  the  satisfaction  of  an- 
oaber  mortgage  of  ^which  the  junior  mort- 
gagee has  no  notice,  instead  of  to  the  mort- 
gage of  which  he  has  notice :  Barber  v.  Lyon, 
15-37. 

llt».  Notieo  of  inyalid  claim:  One  who 
acquires  a  legafl.  title  to  lands  with  notice  of 
an  equity  held  by  another  who  has  the  land 
sabject  to  such  equity,  and  conversely  one 
who  acquires  a  legal  title  without  notice  of  an 
QQtBtanding  equity,  holds  the  land  free  from 
tiie  equitable  title ;  but  one  who  acquires  an 
isralid  legal  title  will  not  hold  the  land 
against  another  who  has  a  valid  legal  title 
aooampanied  by  the  right  in  equity  to  the 
land  on  ^e  ground  that  the  first  had  no 
notice  of  the  legal  title  and  equity  of  the  last : 
FaZlan  v.  Chidester,  46-588. 

117.  Yoid  mortgage:  Where  a  chattel 
mortgage  is  void  for  uncertainty,  actual  no- 
tice of  the  execution  or  existence  of  the  mort- 
gage on  the  part  of  a  person  claiming  the 
property  will  not  aflfect  his  rights.  The  mort- 
gage being  Toid  will  impart  no  right  by  rea- 
son of  actual  notice  of  its  existence :  Barr  v. 
Cannon,  6^20. 

HL    PUBCHASBKS  WITHOUT  NOTICE. 

a.  In  general. 

118b  Protected:  A &ona ^Repurchaser for 

a  valuable  consideration  without  notice  may 

acquire  an  interest  in  land  free  from  any 

equity  or  trust  with  which  it  was  charged  in 
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the  hands  of  the  grantor :  Hewitt  v,  Rankin, 
41-85. 

119.  One  who  purchases  from  the  holder 
of  the  legal  title  and  takes  a  conveyance 
without  notice  of  outstanding  equities,  pay- 
ing a  valuable  consideration,  takes  the  prop- 
erty divested  of  such  equities  or  any  liens 
thereon.  So  held  as  to  a  vendee  from  the 
holder  of  the  lej^al  title  subsequent  to  a  judg- 
ment against  the  equitable  owner,  but  with- 
out notice  of  such  equitable  ownership: 
Farmers'  Nat.  Bank  v.  Fletcher,  44-252. 

120.  Under  evidence  in  a  particular  case, 
held,  that  the  purchaser  of  real  property  from 
the  vendee  thereof  took  without  notice  of 
fraud  in  the  original  conveyance  from  vendor 
to  vendee,  and  should  be  protected:  McDon- 
ald V.  Hardin,  55-620. 

121.  Under  the  facts  in  a  particular  case, 
held,  that  the  assignee  of  a  mortgage  which 
was  in  fact,  and  as  shown  by  the  record,  filed 
prior  to  the  filing  of  another  mortgage  which 
by  agreement  of  the  parties  was  to  have  been 
the  first  recorded  and  treated  as  a  first  lien, 
was  not  chargeable  with  notice  of  the  agree- 
ment between  such  parties,  and  was  entitled 
to  priority :  Cook  v.  Stone,  63-352. 

122.  The  failure  to  record  a  town  plat  un- 
til after  the  date  and  record  of  a  mortgage 
on  lots  therein,  held  not  sufficient  to  put  a 
party  upon  his  inquiry  so  as  to  charge  him 
with  knowledge  of  facts  within  the  possible 
range  of  such  inquiry :  Stewart  v.  Huff,  19- 
557. 

138.  The  fact  that  the  grantee  in  a  con- 
veyance, made  in  accordance  with  a  plat  not 
yet  recorded,  has  knowledge  of  a  change  in 
the  plat  before  the  recording  thereof,  does  not 
estop  him  from  claiming  the  land  originally 
conveyed:  Watrous  v.  Blair,  32-58. 

124.  A  mortgage  subsequent  in  date  will 
take  priority  over  any  earlier  mortgage  un- 
less the  mortgagee  had  notice  of  such  prior 
mortgage.  Facts  in  a  case  considered  and 
held  insufficient  to  prove  notice :  Brazleton's 
Admr  v.  Brazleton,  16-417. 

125*  Deed  absolute  in  form:  A  purchaser 
from  the  grantee  under  a  deed  absolut^^ 
upon  its  face,  who  takes  without  knowledge 
of  any  equities  between  the  original  parties, 
is  protected,  although  the  instrument  itself 
merely  constituted  a  trust:  Gray  v.  Coan, 
40-337. 
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126.  The  fact  that  a  purchaser  is  cliarged 
with  record  notice  of  one  lien  does  not  affect 
him  as  to  others  not  recorded.  Tliough  not 
a  bona  fide  purchaser  as  to  the  one,  he  may 
be  as  to  the  others :  Koons  v.  On^oov^es,  20-873. 

137.  A  bona  fide  purchaser  of  real  estate 
ftom  one  who  holds  title  under  a  recorded 
deed,  absolute  on  its  face,  will  be  protected 
against  an  unrecorded  declaration  of  trust 
in  favor  of  the  grantor  of  his  grantor :  Ibid, 

138.  Entries  of  public  lands:  In  cases 
arising  under  conflicting  entries  of  public 
lands,  the  doctrine  of  notice  is  not  recog- 
nized: Klein's  Heirs  v.  Arge^ibright^  2ft-498; 
David  V,  Rickabaugh,  82-540:  Harmon  v. 
Clayton,  51-36. 

129.  Assignment  without  notice:  If  after 
an  assignment  of  a  debt  without  notice  to 
the  debtor  another  person  obtains  a  second 
assignment  and  first  gives  notice  of  his 
right,  he  will  be  preferred  to  the  first  as- 
signee: Merchants*,  etc.,  Bank  v.  Hewitt, 
8-93. 

1 30.  Fntnre adrances  bj  assignee:  Where 
a  note  and  mortgage  were  assigned  as  col- 
lateral security  for  future  advances,  lield, 
that  the  assignee  would  be  protected  in  future 
advances  made  thereon,  even  after  the  re- 
cording of  a  prior  mortgage  on  the  property 
which  was  not  recorded  at  tlie  time  of  the 
assignment:  Claseyv.  Sigg,  51-871. 

131.  Purchaser  ft*om  assignee  in  bank* 
raptcy :  A  purchaser  of  land  from  one  ad- 
judged bankrupt,  with  knowledge  of  that 
fact,  and  of  a  conveyance  by  the  assignee  in 
bankruptcy  cannot  hold  title  as  against  a 
purchaser  from  such  assignee :  Brady  v.  Otis, 
40-97. 

182.  Dower:  A  purchaser  is  not  pro- 
tected as  against  a  claim  for  dower:  Oano 
V,  OUruth,  4  G.  Gr.,  453. 

183.  Derisees  of  the  owner  of  the  naked 
legal  title,  who  have  full  knowledge  of  the 
possession  of  the  property  by  one  having  the 
equitable  title  thereto,  can  occupy  no  better 
position  than  their  testator,  and  will  take 
subject  to  the  same  equities  existing  against 
him:  Peters  r.  Jones,  35-512. 

As  to  who  are  to  be  deemed  subsequent 
purchasers  without  notice  and  for  valuable 
consideration  so  as  to  be  protected  against 
unrecorded  instruments,  see  Recording 
Acts,  III. 


b.  B\trden  of  proof  OB  to  "/totice. 

184.  A  party  claiming  to  be  protected  as 
an  innocent  purchaser  without  notice  and 
for  value  has  the  burden  of  proving  such  al- 
legation :  Kibby  v.  Harsh,  61-196. 

185.  Where  the  defendant  in  an  action  to 
foreclose  a  mortgage,  set  up  a  prior  unre- 
corded mortgage,  alleging  that  the  plaintiff 
had  notice  of  such  prior  mortgage,  held,  that 
the  defendant  alleging  the  fact  of  notice  had 
the  bui*den  of  proof :  McCormick  v,  Leonard, 
88-272. 

186.  In  a  contest  between  a  mortgagee 
claiming  to  have  taken  his  mortgage  with- 
out notice  of  a  prior  unrecorded  mortgage, 
and  the  prior  mortgagee,  the  burden  of 
showing  notice  on  the  part  of  the  subsequent 
mortgagee  is  upon  such  prior  mortgagee: 
Hoskins  v.  Carter,  66-638. 

187«  A  similar  principle  is  applicable  as 
between  the  mortgagee  and  the  holder  of  a 
mechanic's  lien  whose  statement  has  not  been 
filed  within  the  time  required  by  law :   Ibid. 

188.  The  bnrden  of  showing  bad  faitli  on 
the  part  of  a  purchaser  by  warranty  deed 
sufficient  to  affect  him  with  notice  of  unre- 
corded conveyances  is  upon  the  party  assert- 
ing such  bad  faich:  Raymond  v,  Morrison, 
59-871. 

189.  The  evidence  in  a  i)articular  case 
held  not  sufficient  to  show  bad  faith :  Ibid. 

140.  Whether,  if  payment  of  consideration 
is  shown  by  a  subsequent  purchaser  claiming 
to  be  without  notice  of  a  prior  conveyance, 
want  of  notice  will  be  presumed,  qucere: 
Nolan  V.  Grant,  53-892. 

141.  Where  a  purchaser  has  taken  with 
actual  notice  of  a  prior  unrecorded  deed,  the 
burden  of  proof  is  upon  his  vendee,  claiming 
to  be  an  innocent  purchaser  without  notice,  to 
show  his  own  good  faith  and  tliat  he  paid 
value :  Davis  v,  Nolan,  49-683. 

Further  as  to  burden  of  proof  where  a 
party  claims  to  be  a  bona  fide  purchaser 
without  notice  and  for  a  valuable  considera- 
tion, see  Recording  Acts,  III,  b,  c 


NUISANCES. 

As  to  punishment  of  nuisance  as  a  crime, 
see  Criminal  Law,  II,  8. 

1.  What  deemed:  A  livery-etable  in  a  city 
I  is  not  necessarily  a  nuisance,  but  may  be  so 
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vnder  aame  drcumstanoes.    It  may  doubt- 
leas  be  declared  a  nuisance  if  it  is  built  in 
doe  proxunity  to  easting  residences  and  be- 
Qomes  aeiioQsly   detrimental  to  the  health 
ud  comfort  of  the  inhabitants.    Under  the 
fictsoC  a  particular  case  the  rebuilding  of 
sacfa  a  stable  near  plaintiff's  residence  was 
eQJQUied:  Shiraa  t?.  Olinger,  50-571. 

2.  Where  lots  are  laid  out  in  a  city  with  an 
«^aldished  front,  those  who  purchase  inside 
lots  do  so  with  the  expectation  that  the  own- 
«s  of  comer  lots  -will  build  in  accordance 
vith  the  estabhahed  frontage,  and  will  not 
change  their  frontage  and  thus  cause  the 
rear  of  their  lots  to  abut  upon  the  adjoining 
lots.  If  the  o^mers  of  the  corner  lots  do 
make  sach  change,  equity  will  so  far  control 
them  in  the  location  of  their  out-buildings 
as  to  prevent  them  from  materially  inter- 
fering with  the  enjoyment  of  such  inside 
lots:  Cook  V,  Benson,  62-170. 

5.  Therefore,  hdd,  that  an  owner  who 
had  changed  the  frontage  of  lots  and  built 
out-hooses  near  the  line  of  defendant's  lot, 
and  so  near  to  defendanl's  dwelling-house  as 
to  interfere  with  his  enjoyment  of  the  same, 
would  be  required  to  remove  such  buildings : 
Ibi(L 

4.  While  the  business  of  carrying  on  a 
slaughter-house  may  be  necessary  and  essen- 
tial, it  may  be  a  nuisance  in  residence  por- 
tions of  a  city,  even  though  carried  on  in  as 
careful  a  manner  as  possible.  Individual 
pr(^)erty  owners  may  have  damages  separate 
from  the  public,  and  may  maintain  a  joint 
action  for  injunction,  although  owning 
flqnrate  property:  Buahndl  v,  JRobeson,  63- 
540. 

&  The  fact  that  property  is  purchased  and 
used  for  residence,  while  a  business  is  being 
prosecuted  whicl^  is  afterward  complained 
of  as.  a  nuisance,  will  not  prevent  a  court 
of  equity  from  exercising  its  discretion  to 
grant  an  injunction  to  restrain  the  continu- 
ance of  the  nuisance.  The  court  will  not,  in 
such  case,  necessarily  remit  the  parties  to 
their  action  at  law  for  damages:  IbidL 

6.  Plaintiff  also  in  the  wrong:  Where 
plaintiff's  premises  themselves  constitute  and 
OMitribnte  to  the  nuisance  of  which  he  com- 
plains, he  cannot  have  relief  against  defend- 
ant: Casaady  v.  Cavenor,  87-800. 

7*  But  where  plaintiff  complained  of  a 


pig-pen  kept  by  the  defendant  as  a  nuisance, 
held,  that  the  fact  that  plaintifTs  pig-lot  was 
in  a  worse  condition  would  not  of  itself  tend 
to  show  that  such  lot  was  a  nuisance  or  a 
source  of  discomfort,  for  the  reason  that  not 
only  the  condition  but  the  location  must  be 
considered  in  determining  whether  the  prem- 
ises are  objectionable :  Baker  v,  Bohannan, 
60-60. 

8.  Intent:  In  a  civil  action  for  damages 
for  a  nuisance  the  intention  of  the  defendant 
in  doing  the  act  complained  of  need  not  be 
inquired  into  unless  upon  the  question  of  ex- 
emplary damages:  BonneU  v.  Smith,  53-281. 

9.  Public  and  prlTSte:  An  individual  suf- 
fering an  injury,  distinct  from  the  public,  as 
a  consequence  of  a  public  nuisance,  as  the 
obstruction  of  a  highway  which  he  frequently 
uses  in  the  use  and  enjoyment  of  his  property, 
may  maintain  an  action  for  injunction  to 
abate  such  nuisance  and  for  damages :  Etoell 
V.  Greenwood,  26-377. 

10.  Adam,  although  lawfully  erected,  may 
constitute  a  public  nuisance  in  that  it  causes 
the  water  to  overflow  adjacent  lands,  by  rea- 
son whereof  such  water  is  rendered  impure 
and  the  overflowed  land  kept  marshy  and 
filled  with  noxious  weeds  and  putrid  vegeta- 
tion, whereby  the  air  becomes  coiTupted,  in- 
fected, etc. :  State  v.  Close,  35-570. 

11.  A  private  person  has  a  right  of  action 
for  a  public  nuisance,  only  when  he  suflFers 
an  injury  distinct  from  the  public  as  a  con- 
sequence of  the  wrongful  act :  Ingram  v.  Chi- 
cago, D.  <&  M.  R.  Co.,  88-669. 

12.  While  a  nuisance  may  as  to  some  mat- 
ter affect  the  public,  for  which  a  private  ac- 
tion will  not  lie,  if  as  to  other  tilings  it  works 
an  injury  to  the  individual,  which  is  not 
shared  by  the  public,  he  may  have  a  remedy. 
In  this  view  the  nuisance  takes  a  double 
character  —  it  is  both  public  and  private ;  so 
far  as  it  affects  the  public  it  is  not  the  ground 
of  an  action ;  so  far  as  it  causes  private  indi- 
vidual injuiy  the  law  will  afford  a  remedy 
therefor:  Park  v,  Chicago  <&  S.  W,  R.  Co,, 
48-636. 

18.  Obstruction  of  highway:  To  entitle  a 
party  to  recover  damages  for  the  obstruction 
of  a  highway  he  must  show  not  only  the  ex- 
istence of  the  highway  and  the  fact  of  ob- 
struction, but  that  he  has  sustained  some 
special   damage   or    injury  therefrom    net 
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shared  by  the  public  in  general:  Brant  v, 
Plwner,  64r-33. 

14.  A  nuisance  resulting  from  an  obstruc- 
tion to  a  highway  leading  to  the  premises  of 
a  party  and  interfering  with  the  access 
thereto,  and  causing  other  special  damage,  is 
ground  for  recovery  in  an  action  by  the  per- 
son injured. .  In  such  cases  action  may  be 
maintained  though  many  persons  other  than 
plaintiff  suffer  Uke  injuries  from  the  same 
nuisance:  Park  v,  Chicago  AS.  W,  R.  Co., 
43-686. 

15.  An  obstruction  of  a  highway  whereby 
the  property  of  an  individual  is  rendered 
less  valuable  as  a  place  of  business  affords  a 
ground  of  action  within  this  principle.  Such 
right  of  recovery  does  not  arise  from  being 
deprived  of  the  use  of  the  highway,  which  is 
a  right  possessed  in  common  with  the  public ; 
but  if  the  highway  gives  value  to  plaintiff^s 
property  by  affording  access  thereto  by  him- 
self and  others,  plaintiff  is  deprived  of  an  in- 
dividual right  to  the  enjoyment  of  the  prop- 
erty for  which  he  may  recover :  Ibid, 

16.  The  extent  of  damages  resulting  to  the 
owner  of  business  property  by  the  obstruc- 
tion of  a  highway  affording  access  thereto 
may  be  determined  by  showing  the  effect 
such  obstruction  has  upon  the  rental  value  of 
the  property,  and  also  'che  extent  of  the  de- 
preciation of  business  on  account  of  such  ob- 
struction may  properly  be  considered :  Ibid. 

17.  Trees  in  the  street  or  highway  are  not 
necessarily  a  nuisance  unless  declared  to  be 
such  either  by  common  law  or  statute.  To 
constitute  a  nuisance  they  must  be  an  ob- 
struction to  the  traveling  public :  Everett  v. 
Council  Bluffs,  46-66. 

Further  as  to  obstruction  of  highways,  see 
Criminal  Law,  §§  687-696. 

18.  As  affecting  property  rights:  A  city 
which  has  contracted  for  a  supply  of  gas 
cannot  set  up  the  defense  that  the  gas  works 
were  a  nuisance  which  they  had  no  power  to 
legalize:  Davenport  Gas,  etc.,  Co.  v.  Daven- 
port, 13-229. 

19.  Where  property  used  as  a  house  of  ill- 
fame  is  seized  by  an  officer  without  author- 
ity of  law,  the  officer  is  liable  for  damages 
suffered  thereby,  notwithstanding  the  illegal 
character  of  the  use:  Tieman  v.  Haw,  49-312. 

20.  Measure  ot  damages;  standing  wa- 
ter: In  an  action  for  a  nuisance  in  allowing 


water  to  stand  upon  an  owner's  premiaes  un- 
til it  becomes  offensive,  the  measure  of  dam- 
ages should  be  limited  to  the  diminution  in 
value  of  the  use  of  the  premises  affected 
thereby  during  the  time  during  which  the 
nuisance  existed :  Quinn  v.  Chicago,  B.  db  Q» 
R.  Co.,  63-510. 

21.  Percolating  water:  Where  a  property 
owner  allows  water  to  accumulate  in  excava- 
tions upon  his  premises  so  as  to  constitute  a 
nuisance,  he  will  be  liable  for  damages  caused 
to  the  adjoining  owner  by  the  percolation  of 
such  water  upon  the  premises  of  the  latter: 
Ibid. 

22.  Surface  water:  A  property  owner  has 
the  right  to  construct  a  building  upon  his 
premises  so  as  to  cause  the  water  falling  upon 
such  building  to  be  discharged  at  one  or 
more  places,  and  if  such  discharge  is  caused 
to  be  made  upon  a  street  or  alley,  an  adjoin- 
ing property  owner  cannot  complain  because, 
by  reason  of  his  own  lot  being  below  grade, 
it  is  injured  by  the  flow  of  such  water 
thereon:  Phillips  v.  Waterhouse,  69-199. 

28.  Continuance  of  nnisance ;  liability  of 
grantee:  It  seems  that  the  liability  of  the 
grantee  for  the  continuance  of  a  nuisance 
caused  by  the  act  of  the  grantor  upon  the 
premises  prior  to  the  conveyance  is  not  de- 
pendent upon  notice  to  the  grantee  of  the 
continuance  of  the  nuisance :  Drake  v.  Chi- 
cago, R.  I.  cfc  P.  R.  Co.,  63-302. 

24.  In  a  particular  case,  held,  that  the  act 
0f  the  grantee  in  having  temporarily  abated 
the  nuisance,  but  subsequently  allowed  it  to 
arise  again,  rendered  him  liable  without  such 
notice:  Ibid.  • 

2o.  Where  an  injury  is  permanent  the 
damage  is  spoken  of  as  original  and  as  ac- 
cruing wholly  when  the  wrongful  acts  are 
done;  and  is  distinguished  from  an  injury 
which  is  regarded  as  continuing,  that  is,  an 
injuiy  that  could  and  should  be  terminated, 
and  is  to  be  compensated  strictly  with  refer- 
ence to  the  past  and  upon  the  theory  that  it 
will  be  terminated.  In  the  former  case,  a 
recovery  for  damages  subsequently  accru- 
ing from  the  original  wrong  cannot  be  had 
against  a  subsequent  purchaser  of  the  prop- 
erty: Bizer  v.  Otiumwa  Hydraulic  Power 
Co.,  70-145. 

26.  Continuing  damages:  Where  dam- 
ages from  a  nuisance  do  not  occur  at  the 
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time  of  the  doing  of  the  act  from  which  the 
damage  sabsequently  results,  the  party  own- 
ing the  property  damaged  at  the  time  that 
the  damage  occurs  may  sue  thereon,  al- 
thoDgh  be  ^vas  not  the  owner  at  the  time  the 
act  was  done  vrUich.  caused  the  damage:  Mil- 
ler  V,  KefOnOc  <fc  X).  3f.  B.  Co,,  63-680. 

27.  Where  a  railway  company  laid  a  side 
Izack  in  the  street  of  a  citv  twelve  feet  nearer 
the  side  of  the  street  than  authorized  by  city 
ordinance,  and  the  owner  of  property  front- 
ing on  the  street  sued  for  damages  occasioned 
to  such  property  by  running  cars  over  and 
leaving  them  standing  upon  said  side  track, 
hdd,  that  the  nuisance  was  continuing  and 
not  permanent  and  that  the  occupant  of  the 
liroperty  might  maintain  the  action,  although 
sash,  occupant  was  not  the  owner  of  the 
property  so  as  to  be  entitled  to  sue  for  the 
cHiginal  damage  in  laying  the  track,  and  al- 
though an  action  for  such  original  damage 
would  be  barred :  Cain  v,  Chicago,  R.  I,  <fr 
P.  R.  Co.^  54-255. 

28.  And  Jield,  further,  that  the  use  of  the 
OBck  for  fiire  years  did  not  give  the  company 
the  prescriptive  right  to  so  use  it :  Ibid. 

Further  as  to  damages  from  a  continuing 
nuisance,  see  Damages,  I,  g. 

:29.  Abatement  by  board  of  health:  Ex- 
clusive jurisdiction  to  determine  what  consti- 
tutes a  nuisance  and  to  abate  nuisances  is  not 
oonferred  upon  the  local  board  of  health,  but 
a  private  action  for  damages  against  a  person 
maintaining  a  nuisance  by  one  specially  in- 
jured thereby  may  be  brought  without  the 
action  of  the  board  having  been  invoked : 
Baker  v.  Bohamian,  69-60. 

30.  Abatement  by  person  injured:  At 
ccaamon  law  a  i>erson  has  a  right  to  abate  a 
nuisance  which  is  injurious  to  him  as  distinct 
from  the  public:  State  v.  Moffett,  1  G.  Gr., 
247. 

31.  The  right  of  abatement  of  a  nuisance 
by  private  act  of  a  party  injured  thereby  is 
authorized  only  in  case  of  a  particular  emer- 
gency requiring  a  more  speedy  remedy  than 
can  be  had  by  the  ordinary  proceedings  at 
law  and  must  be  exercised  with  the  least 
practicable  injury :  Moffett  v.  Brewer,  1  G. 
Gr.,d48. 

32.  A  party  who  seeks  to  abate  a  nuisance 
with  his  own  hands  cannot  be  justified  in  the 
dertmctiaa  of  property  unless  it  be  absolutely 


necessary.  It  is  only  the  offensive  use  of  it 
that  he  is  justified  in  abating:  Morrison  v. 
Marquardt,  24-35. 

83.  Nuisances  may  be  abated  by  an  indi- 
vidual only  where  they  in  fact  exist.  The 
determination  of  an  individual  that  a  nuis- 
ance exists  does  not  make  the  thing  a  nuis- 
ance, and  if  he  destroys  property  on  the 
ground  that  it  is  a  nuisance  he  is  responsible, 
unless  it  is  established  that  the  property  de- 
stroyed constituted  a  nuisance:  Cole  v.  Keg- 
ler,  64-59. 

84.  The  same  rule  is  applicable  to  the 
exercise  of  the  power  of  abating  nuisances 
conferred  upon  cities  and  towns,  and  a  de- 
termination by  the  municipal  authorities  that 
the  thing  is  a  nuisance  is  not  conclusive  upon 
that  question :  Ibid, 

85.  Although  a  person  may  abate  a  nuis- 
ance upon  the  premises  of  another  when  the 
same  is  injurious  to  him  or  when  there  is  a 
reasonable  certainty  that  he  will  be  injured 
by  it,  yet  it  cannot  be  said  that  he  is  negli- 
gent in  not  abating  such  nuisanced  unless 
there  is  an  apparent  danger  that  he  will  sus- 
tain some  substantial  damage ;  and  where  the 
nuisance  complained  of  consisted  in  the  fact 
that  the  building  of  one  owner  projected  over 
and  shed  water  from  its  eaves  upon  the  prop- 
erty of  another,  which  could  be  remedied 
only  by  the  construction  of  an  eaves-trough, 
which  would  be  a  substantial  improvement 
to  the  property  upon  which  it  would  be 
placed,  held,  that  it  was  not  the  duty  of  the 
adjoining  owner,  in  the  absence  of  any  ap- 
pearance of  impending  danger,  to  make  such 
an  improvement  on  the  property  of  his 
neighbor,  in  order  to  protect  his  own  premises 
from  injury :  Copper  v,  Dclvin,  68-757. 

86.  Notice  to  abate:  All  that  is  required, 
in  order  to  impose  upon  a  party,  whose  build- 
ing constitutes  a  nuisance  by  reason  of  throw- 
ing water  upon  the  land  of  his  neighbor,  the 
duty  of  abating  the  nuisance,  is  that  he  be  in- 
formed of  its  existence.  No  formal  notice  is 
necessary:  Ibid, 

37.  Abatement  in  equity:  A  party  cannot 
have  a  nuisance  upon  the  premuses  of  another 
abated  on  his  complaint  when  a  similar 
nuisance  is  maintained  upon  his  own  prem- 
ises :  Cassady  v,  Cavenor,  87-300, 

88.  Proceedings  for  the  abatement  of  a 
nuisance  are  of  a  more  siunmary  character 
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shared  by  the  public  in  general:  Brant  v, 
Plumer,  64r-33. 

14.  A  nuisance  resulting  from  an  obstruc- 
tion to  a  highway'  leading  to  the  premises  of 
a  party  and  interfering  with  the  access 
thereto,  and  causing  other  special  damage,  is 
ground  for  recovery  in  an  action  by  the  per- 
son injured.  In  such  cases  action  may  be 
maintained  though  many  persons  other  than 
plaintiff  suffer  like  injuries  from  the  same 
nuisance:  Park  v.  Chicago  (Sb  S,  W.  R.  Co,, 
43-636. 

15.  An  obstruction  of  a  highway  whereby 
the  property  of  an  individual  is  rendered 
less  valuable  as  a  place  of  business  affords  a 
ground  of  action  within  this  principle.  Such 
right  of  recovery  does  not  arise  from  being 
deprived  of  the  use  of  the  highway,  which  is 
a  right  possessed  in  common  with  the  public ; 
but  if  the  highway  gives  value  to  plaintiff^s 
property  by  affording  access  thereto  by  him- 
self and  others,  plaintiff  is  deprived  of  an  in- 
dividual right  to  the  enjoyment  of  the  prop- 
erty for  which  he  may  recover :  Ibid. 

10.  The  extent  of  damages  resulting  to  the 
owner  of  business  property  by  the  obstruc- 
tion of  a  highway  affording  access  thereto 
may  be  determined  by  showing  the  effect 
such  obstruction  has  upon  the  rental  value  of 
the  property,  and  also  Zhe  extent  of  the  de- 
preciation of  business  on  account  of  such  ob- 
struction may  properly  be  considered :  Ibid. 

1 7.  Trees  in  the  street  or  highway  are  not 
necessarily  a  nuisance  unless  declared  to  be 
such  either  by  common  law  or  statute.  To 
constitute  a  nuisance  they  must  be  an  ob- 
struction to  the  traveling  public :  Everett  r. 
CouncU  Bluffs,  46-66. 

Further  as  to  obstruction  of  highways,  see 
Criminal  Law,  §§  687-696. 

18.  As  affecting  property  rights:  A  city 
which  has  contracted  for  a  supply  of  gas 
cannot  set  up  the  defense  that  the  gas  works 
were  a  nuisance  which  they  had  no  power  to 
legalize:  Davenport  Oas,  etc.,  Co,  v.  Daven- 
port, 13-229. 

19.  Wliere  property  used  as  a  house  of  ill- 
fame  is  seized  by  an  oliicer  without  author- 
ity of  law,  the  officer  is  liable  for  damages 
suffered  thereby,  notwithstanding  the  illegal 
character  of  the  use:  Tieman  v.  Haw,  49-312. 

20.  Measure  ot  damages;  standing  wa- 
ter: In  an  action  for  a  nuisance  in  allowing 


water  to  stand  upon  an  owner's  premises  un- 
til it  becomes  offensive,  the  measure  of  dam- 
ages should  be  limited  to  the  diminution  in 
value  of  the  use  of  the  premises  affected 
thereby  during  the  time  during  which  the 
nuisance  existed :  Quinn  v.  Chicago,  B,  A  Q. 
R.  Co.,  63-510. 

21.  Percolating  water:  Where  a  property 
owner  allows  water  to  accumulate  in  excava- 
tions upon  his  premises  so  as  to  constitute  a 
nuisance,  he  will  be  liable  for  damages  caused 
to  the  adjoining  owner  by  the  percolation  of 
such  water  upon  the  premises  of  the  latter: 
Ibid. 

22.  Surface  water:  A  property  owner  has 
the  right  to  construct  a  building  upon  his 
premises  so  as  to  cause  the  water  falling  upon 
such  building  to  be  discharged  at  one  or 
more  places,  and  if  such  discharge  is  caused 
to  be  made  upon  a  street  or  alley,  an  adjoin- 
ing property  owner  cannot  complain  because, 
by  reason  of  his  own  lot  being  below  grade, 
it  is  injured  by  the  flow  of  such  water 
thereon :  Phillips  v.  Waterhouse,  6(^-199. 

28.  Continuance  of  nuisance ;  liability  of 
grantee:  It  seems  that  the  liability  of  the 
grantee  for  the  continuance  of  a  nuisance 
caused  by  the  act  of  the  grantor  upon  the 
premises  prior  to  the  conveyance  is  not  de- 
pendent upon  notice  to  the  grantee  of  the 
continuance  of  the  nuisance :  Drake  v.  Chi- 
cago, R.  I.  <&  P.  R.  Co.,  63-302. 

24.  In  a  particular  case,  held,  that  the  act 
0f  the  grantee  in  having  temporarily  abated 
the  nuisance,  but  subsequently  allowed  it  to 
arise  again,  rendered  him  liable  without  such 
notice:  Ibid.  • 

25.  Where  an  injury  is  permanent  the 
damage  is  spoken  of  as  original  and  as  ac- 
cruing wholly  when  the  wrongful  acts  are 
done;  and  is  distinguished  from  an  injury 
which  is  regarded  as  continuing,  that  is,  an 
injury  that  could  and  should  be  terminated, 
and  is  to  be  compensated  strictly  with  refer- 
ence to  the  past  and  upon  the  theory  that  it 
will  be  terminated.  In  the  former  case,  a 
recovery  for  damages  subsequently  accru- 
ing from  the  original  wrong  cannot  be  had 
against  a  subsequent  purchaser  of  the  prop- 
erty: Bizei*  V.  Ottumwa  Hydratdic  Power 
Co.,  70-145, 

26.  Continuing  damages:  Where  dam- 
ages from  a  nuisance  do  not  occur  at  the 


NUISANCES. 


181 


Contmuing  damages. —  Abatement. 


time  of  the  doing  of  the  act  from  which  the 
damage  stibeequently  results,  the  party  own- 
ing the  property  damaged  at  the  time  that 
the  damage  occurs  may  sue  thereon,  al- 
tbmigh  he  was  not  the  owner  at  the  time  the 
aet  was  done  mrhich  caused  the  damage :  Mil- 
ter  r.  Keokuk  d:  D.  M.  H.  Co.,  63-e80. 

t7.  Where  a  rail^^ay  company  laid  a  side 
track  in  the  street  of  a  citv  twelve  feet  nearer 
the  side  of  the  street  than  authorized  by  city 
Qcdinance,  and  the  owner  of  property  front- 
ing on  the  street  sued  for  damages  occasioned 
to  sadi  property  by  running  cars  over  and 
leaving  them  standing  upon  said  side  track, 
heldU  that  the  nuisance  was  continuing  and 
not  permanent  and  that  the  occupant  of  the 
property  might  maintain  the  action,  although 
sQch  occupant  was  not  the  owner  of  the 
property  so  as  to  be  entitled  to  sue  for  the 
original  damage  in  laying  the  track,  and  al- 
thoQgh  an  action  for  such  original  damage 
would  be  barred :  Cain  v,  Cliicago,  -R.  I,  dk 
P.  H.  Co.,  54-255. 

28.  And  held,  farther^  that  the  use  of  the 
track  for  five  years  did  not  give  the  company 
the  prescriptive  right  to  so  use  it :  Ibid, 

Farther  as  to  damages  from  a  continuing 
nuisaDce,  see  Damao£S,  I,  g. 

39.  Abatement  by  board  of  health:  Ex- 
clusive jurisdiction  to  determine  what  consti- 
tutes a  nuisance  and  to  abate  nuisances  is  not 
conferred  upon  the  local  board  of  health,  but 
a  private  action  for  damages  against  a  person 
maintaining  a  nuisance  by  one  specially  in- 
jured thereby  may  be  brought  without  the 
acrtion  of  the  board  having  been  invoked : 
Baker  v.  Bohannan,  69-60. 

SO.  Abatement  by  person  Injured:  At 
common  law  a  person  has  a  right  to  abate  a 
nuisance  which  is  injurious  to  him  as  distinct 
from  the  public:  State  v.  Moffett,  1  G.  Gr., 
S47. 

31.  The  right  of  abatement  of  a  nuisance 
by  private  act  of  a  party  injured  thereby  is 
authorized  only  in  case  of  a  particular  emer- 
gency requiring  a  more  speedy  remedy  than 
can  be  had  by  the  ordinary  proceedings  at 
law  and  must  be  exercised  with  the  lea^t 
practicable  injury:  Moffett  v.  Brewer,  1  G. 
Or.,  348. 

32.  A  party  who  seeks  to  abate  a  nuisance 
with  bis  own  hands  cannot  be  justified  in  the 
dettniction  of  property  unless  it  be  absolutely 


necessary.  It  is  only  the  offensive  use  of  it 
that  he  is  justified  in  abating :  Morrison  v, 
Marqitardt,  24-35. 

83.  Nuisances  may  be  abated  by  an  indi- 
vidual only  where  they  in  fact  exist.  The 
determination  of  an  individual  that  a  nuis- 
ance exists  does  not  make  the  thing  a  nuis- 
ance, and  if  he  destroys  property  on  the 
ground  that  it  is  a  nuisance  he  is  responsible, 
unless  it  is  established  that  the  property  de- 
stroyed constituted  a  nuisance:  Cole  v.  Keg- 
ler,  64-59. 

84.  The  same  rule  is  applicable  to  the 
exercise  of  the  power  of  abating  nuisances 
conferred  upon  cities  and  towns,  and  a  de- 
termination by  the  municipal  authorities  that 
the  thing  is  a  nuisance  is  not  conclusive  upon 
that  question :  Ibid, 

85.  Although  a  person  may  abate  a  nuis- 
ance upon  the  premises  of  another  when  the 
same  is  injurious  to  him  or  when  there  is  a 
reasonable  certainty  that  he  will  be  injured 
by  it,  yet  it  cannot  be  said  that  he  is  negU- 
gent  in  not  abating  such  nuisances  unless 
there  is  an  apparent  danger  that  he  will  sus- 
tain some  substantial  damage ;  and  where  the 
nuisance  complained  of  consisted  in  the  fact 
that  the  building  of  one  owner  projected  over 
and  shed  water  from  its  eaves  upon  the  prop- 
erty of  another,  which  could  be  remedied 
only  by  the  construction  of  an  eaves-trough, 
which  would  be  a  substantial  improvement 
to  the  property  upon  which  it  would  be 
placed,  held,  that  it  was  not  the  duty  of  the 
adjoining  owner,  in  the  absence  of  any  ap- 
pearance of  impending  danger,  to  make  such 
an  improvement  on  the  property  of  his 
neighbor,  in  order  to  protect  his  own  premises 
from  injury :  Copper  v.  Dolvin,  68-757. 

86.  Notice  to  abate:  All  that  is  required, 
in  order  to  impose  upon  a  party,  whose  build- 
ing constitutes  a  nuisance  by  reason  of  throw- 
ing water  upon  the  land  of  his  neighbor,  the 
duty  of  abating  the  nuisance,  is  that  he  be  in- 
formed of  its  existence.  No  formal  notice  is 
necessary:  Ibid, 

87.  Abatement  in  equity:  A  party  cannot 
have  a  nuisance  upon  the  premises  of  another 
abated  on  his  complaint  when  a  similar 
nuisance  is  maintained  upon  his  own  prem- 
ises :  Cassady  v.  Cavenor,  87-800. 

88.  Proceedings  for  the  abatement  of  a 
nuisance  are  of  a  more  summary  character 
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than  actions,  and  a  forfeiture  may  be  en- 
forced for  that  purpose :  Gosadink  v.  Camp- 
bell, 4-290. 

39.  In  order  to  abate  a  nuisance  existing 
by  reason  of  a  stream  or  pond  of  water  be- 
coming impure  from  substances  being  cast 
into  it,  it  is  not  necessary  that  such  a  stream 
or  pond  be  filled  up.  The  source  from  which 
the  impurities  originate  may  be  removed  or 
the  parties  operating  the  nuisance  restrained 
from  future  acts  of  the  kind:  Finley  v. 
Hei*8hey,  41-889. 

40.  In  an  action  to  abate  a  slaughter-house 
as  a  nuisance,  the  issue  tried  being  whether 
it  was  in  fact  a  nuisance  or  not,  held,  that  it 
was  proper,  after  a  decree  determining  that 
the  premises  were  a  nuisance,  to  allow  de- 
fendant an  opportunity  to  show  whether  the 
business  could  be  conducted  so  as  not  to  be 
objectionable,  and  that  upon  the  failure  of 
defendant  to  make  such  satisfactory  showing, 
a  decree  enjoining  him  from  the  prosecution 
of  the  business  sliould  be  made  absolute; 
otherwise,  that  the  decree  enjoining  defend- 
ant from  continuing  the  business  ^*in  any 
such  way  or  manner  as  to  cause  the  repetition 
or  continuance  of  such  nuisance  "  be  allowed 
to  remain :  BushneU  i\  Robeson,  6^-540. 

41.  Where  it  is  determined  that  premises 
are  so  occupied  as  to  create  a  nuisance,  but 
it  is  not  found  that  they  are  a  nuisance, 
that  is,  a  nuisance  per  86,  the  court  can  only 
enjoin  such  u^  of  the  premises  as  will 
amount  to  a  nuisance:  Richards  v.  Holt, 
61-529 ;  Shiraa  v,  Olinger,  50-571. 

42.  A  blacksmith  shop  is  not  a  nuisance 
per  86,  and  a  party  cannot  be  enjoined  from 
transacting  the  business  of  blacksmithing 
upon  his  premises.  The  decree  in  such  cases 
should  require  the  owner  to  so  change  his 
shop  and  so  prosecute  his  business  that  no 
annoyance  should  result  therefrom  to  others : 
Faucher  v.  Grass,  60-505. 

43.  Where  smoke  and  soot  from  the  smoke 
stack  of  a  waterworks  company  came  upon 
plaintiff's  premises  in  such  a  manner  as  to 
deprive  him  of  the  comfortable  enjoyment 
of  his  property,  but  the  health  of  himself 
and  family  was  not  affected  thereby,  or  his 
property  destroyed,  field,  that  while  such  in- 
jury constituted  a  nuisance  for  which  the 
plaintiff  might  recover  at  law,  yet  he  would 
not  be  entitled  to  have  an  abatement  thereof 


in  equity.  The  rule  in  equity  is  that  where 
the  damages  sustained  can  be  admeasured 
and  compensated,  equity  wUl  not  interfere 
where  the  public  benefit  greatly  outweighs 
private  and  individual  convenience :  Daniels 
V.  Keokuk  Water  Works,  61-649. 

44.  The  fact  that  a  paity  recovers  damages 
for  something,  on  the  ground  that  it  has  been 
injurious  to  him  as  a  nuisance,  does  not 
necessarily  show  that  it  is  a  nuisance  at  the 
time  of  the  trial,  and  that  he  is  therefore  en- 
titled to  have  it  abated :  Fuller  v.  Chicago^ 
R,  /.  <fc  P.  JR,  Co,,  61-125. 

45.  In  actions  at  law:  In  an  action  at 
law  under  Code,  §  8881,  damages  may  be  re- 
covered for  a  nuisance,  and  the  nuisance 
itself  may  be  abated;  therefore  in  an  action 
for  damages  for  a  nuisance,  the  plaintiff  is 
entitled  to  have  his  damages  assessed  by  a 
jury,  notwithstanding  the  fact  that  he  may 
couple  with  his  claim  for  damages  a  prayer 
that  the  defendants  may  be  enjoined  from 
continuing  the  nuisance:  Miller  v,  Keokuk 
&  D.  3f.  R  Co,,  63-680. 

46.  Notwithstanding  the  statutory  provis- 
ion just  referred  to,  authorizing  abatement 
of  a  nuisance  in  an  action  at  law,  proceed- 
ings for  abatement  may  still  be  brought  in 
equity :  BushneU  v,  Robeson,  62-540. 
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L  SELBcmoK;  bligibility;  eesiona- 
TioN  OR  removal;  filling  vacan- 
cies. 

As  to  method  of  voting,  ballots,  canvassing 
returns,  etc,,  see  Elections. 

L  Who  deemed  officer:  An  office  in  a 
municipal  corporation  is  a  public  function 
established  by  law.  Whoever  is  duly  in- 
vested with  it  in  the  mode  provided  bj  law 
has  a  right  to  it  until  his  right  expires. 
Thus  held^  that  the  treasurer  of  a  school  dis- 
trict elected  as  provided  by  law  by  the  direct- 
as,  and  not  by  the  electors,  was,  neverthe- 
less, an  officer,  and  not  a  mere  employee: 
Kennedy  v.  Independent  School  Dist,  48-189. 

S.  Eligibility:  It  seems  there  is  nothing  to 
prevent  the  legislature  declaring  women  eli- 
giUe  to  offices,  such  as  that  of  county  super- 
intendent: Huffv,  Cook,  44-689. 

3.  A  resignation  in  writing  made  to  the 
proper  officer  creates  a  vacancy  without  any 
formal  acceptance  on  the  part  of  such  officer : 
Gates  V.  Delaware  County,  1^-405. 

4.  Aeeeptaneeof  another  office:  The  ac- 
ceptance by  an  officer  of  another  office  which 
13  incompatible  with  that  which  he  holds 
would  vacate  the  one  first  held ;  but  the  in- 
compatibility must  be  such  as  arises  from 
the  nature  of  the  offices  or  their  relation  to 
each  other ;  and  held,  that  the  office  of  cap- 
tain in  the  military  service  of  the  United 
Estates  was  not  so  incompatible  with  that  of 
district  attorney  as  that  an  acceptance  of 
the  one  should  necessarily  make  a  vacancy  in 
the  other:  Bryan  v.  Cattell,  15-538. 

».  Snspension  firom  office:  Proceedings  in 
a  court  nnder  the  statutory  provision  (Ckxle. 
§  756)  for  suspension  from  office  of  clerk  of  a 
court  or  sheriff  are  to  be  commenced  by  the 
court  taking  cognizance  of  the  matter,  and 
entering  an  order  requiring  the  district  at- 
torney to  file  a  petition,  and  such  action 
operates  as  a  suspension,  although  the  peti- 
tion be  not  filed  at  that  term.  The  vacaitcy 
so  caused  may  be  filled  by  the  board  of  super- 
visors :  MeCue  v.  Circuit  Court,  61-60. 

6.  Suspension  of  a  sheriff  from  office  in 
sQch  a  case  is  not  a  "  disability  "  on  his  part 
sQch  as  will  authorize  his  deputy  to  act  in 
his  place,  but  the  duties  of  the  office  are  to 
be  performed  by  the  person  appointed  by  the 
board  to  fill  the  vacancy:  Ibid. 


7.  The  board  may  appoint  a  person  to  per- 
form the  duties  of  the  officer  suspended  al- 
though the  petition  directed  to  be  filed 
against  him  is  not  yet  filed :  Ibid. 

8.  The  statute  (Code,  g  760)  providing  for 
suspension  of  a  state  officer  by  the  governor, 
when  it  shall  appear  from  the  report  of  a 
commission,  appointed  as  authorized  by  law, 
that  such  officer  has  been  guilty  of  defalca- 
tion or  misappropriation,  etc.,  contemplates 
suspension  and  not  an  entire  removal  of  the 
officer,  and  such  statutory  provision  is  not, 
therefore,  unconstitutional  as  applied  to  offi- 
cers whose  election  and  term  of  office  are 
provided  for  by  the  constitution :  Brovm  v, 
Dufftis,  66-193. 

9.  Filling  vaeaiicies:  The  governor  has 
no  power  to  create  a  vacancy  for  the  purpose 
of  filling  it.  There  must  be  a  vacancy  be- 
fore the  right  or  power  to  fill  it  can  exist : 
Bryan  v,  CatteU,  15-538. 

10.  The  legislature  may  add  to  or  change 
the  methods  in  which  vacancies  may  occur, 
and  make  such  changes  applicable  to  exist- 
ing officers  and  those  holding  them :  Ibid 

11.  Where  an  elective  officer  is  appointed 
by  the  board  of  supervisors  to  fill  a  vacancy, 
he  is  not  subject  to  removal  by  such  board 
at  pleasure,  but  is  entitled  to  hold  for  the 
residue  of  the  unexpii-ed  term  unless  re- 
moved for  cause :  State  ex  rd,  v.  Chatbum, 
63-659. 

12.  In  case  of  failure  of  an  officer  to  enter 
upon  his  office  at  the  time  provided  by  law 
there  is  a  vacancy  which  should  be  filled  by 
appointment.  The  incumbent  is  not  entitled 
to  hold  over,  and  the  sureties  on  his  bond  are 
not  liable  if  he  do  hold  over  after  the  term 
for  which  they  are  bound  has  ceased :  Wa- 
pello County  i\  Bighaniy  10-39. 

13.  Officers  holding  over:  An  officer  hold- 
ing over  after  re-election  and  failing  to  file  a 
new  bond  is  still  an  officer  de  facto,  and  not 
a  person  falsely  agsuming  to  be  an  officer,  at 
least  until  his  office  is  declared  vacant :  State 
i\  Bates,  23-96. 

14.  An  incumbent  holding  over  on  account 
of  want  of  a  successor  occupies  the  office 
only  to  fill  the  vacancy  until  a  successor  can 
be  legally  elected  and  qualified,  and  is  not 
entitled  to  hold  the  office  for  another  full 
term :  Dyer  v,  Bagwell,  54-487 ;  Boone  County 
V,  Jones,  58-373. 
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II.  Bonds;  execution  and  approval; 

LIABILITY  OF  SURETIES. 

15.  Defeetiye  bonds:  The  bond  of  a  pub- 
lic oflRcer  and  his  sureties,  though  not  good 
as  a  statutory  undertaking,  may  be  good  as 
a  voluntary  obligation  so  that  an  action  may 
be  maintained  at  common  law  thereon: 
State  V.  Fredericks^  8-553. 

16.  The  tendency  is  to  hold  obligors  upon 
official  bonds  liable,  and  disregard  objections 
purely  technical  in  their  character.  There- 
fore, held,  that  the  fact  that  it  did  not  appear 
that  the  b<Mid  had  been  formally  approved 
could  not  be  urged  as  a  defense,  where  it  ap- 
peared that  the  officer  had  l^een  allowed  to 
enter  upon  the  discharge  of  his  duties  by 
virtue  thereof:  Ibid, 

1 7.  The  fact  that  the  bond  of  a  public  offi- 
cer was  acknowledged  and  sworn  to  before 
a  person  not  qualified  to  administer  oaths, 
held  a  mere  irregularity  which  was  waived 
by  the  acceptance  and  approval  of  the  bond : 
State  V.  MintoTif  49-591. 

18.  The  giving  of  a  bond  to  the  "  i)eople  of 
Woodbury  county,"  instead  of  to  the  county, 
held  not  such  a  mistake  as  to  vitiate  the 
security:  Charles  v.  Hawkins y  11-829. 

19.  Where  a  bond  was  given  by  a  county 
treasurer  '*unto  the  county  of  Wan*en  and 
state  of  Iowa,"  held,  that  it  was  for  the  se- 
curity of  the  county  and  not  the  state:  State 
v,  Henderson,  40-242. 

20.  Stamping:  The  provisions  of  the 
former  United  States  statute  requiring  the 
stamping  of  official  bonds,  held  not  uncon- 
stitutional as  interfering  with  the  agencies  of 
the  state  government.  The  act  of  a  person 
giving  an  official  bond  is  not  an  official  act : 
Muscatiiie  v,  Stememan,  30-526. 

21.  Approval:  The  statutory  provision 
that  the  bond  of  an  officer  who  is  re-elected 
shall  not  be  approved  until  such  officer  qual- 
ifies and  has  accounted  for  public  funds  and 
property  which  have  been  under  his  control 
(Code,  §  690)  imposes  upon  the  officer  author- 
ized to  approve  the  bond  a  duty  to  the  pubUc 
only,  and  neglect  thereof  will  not  render  him 
liable  to  sureties  on  the  new  bond :  Held  v. 
BagweU,  58-139;  Distinct  T'p  v.  McCord,  54- 
346. 

22.  The  fact  that  approval  of  an  official 
bond  by  the  proper  officer  does  not  appear  of 


record,  or  that  it  does  not  appear  that  the 
proper  certificate  was  made,  as  i*equired  by 
law,  that  the  officer  had  properly  accounted 
for  funds  in  his  hands  during  a  preceding 
term,  cannot  be  urged  as  a  defense  to  the 
bond:  Boone  County  v.  Jones,  64-699. 

28.  Want  of  approval  of  a  bond  of  a  county 
officer  by  the  board  of  supervisors  does  not 
render  the  bond  invalid :  Moore  v,  McKinley, 
60-867. 

24.  Unauthorized  bond:  A  bond  given  by 
an  officer  when  not  required  by  statute, 
where  no  benefit  or  advantage  accrues  to  him 
by  reason  of  its  execution,  cannot  be  en- 
forced :  State  v.  Heisey,  56-404. 

25.  A  bond  taken  to  secure  an  officer  in  do- 
ing an  act  not  illegal  in  itself  is  not  void,  and 
though  it  does  not  conform  to  statutory  re- 
quirements it  may  be  enforced  as  a  common 
law  obligation:  Sheppard  v,  Collins,  12- 
570. 

26.  But  an  obligation  to  protect  an  officer 
from  liability  for  omitting  to  perform  a  legal 
duty  cannot  be  enforced  by  him:  Cole  v. 
Parker,  7-167. 

27.  Irregularity  in  the  election  in  pur- 
suance of  which  the  officer  claims  the  office 
and  executes  the  bond  cannot  be  urged  as  a 
defense  to  the  bond,  either  on  behalf  of  prin- 
cipal or  surety :  Boone  County  v,  Jones,  54- 
699. 

28.  The  board  of  supervisors  being  vested 
with  the  power  to  require  an  officer  to  give 
a  bond  or  additional  bond  when  deemed  req- 
uisite, a  bond  required  of  an  officer  holding 
over,  there  being  a  doubt  as  to  whether  he 
was  holding  over  by  virtue  of  his  former 
election  and  was  still  liable  on  his  old  bond, 
or  was  holding  by  virtue  of  a  new  election  in 
pursuance  of  which  the  bond  was  required, 
held  valid,  irrespective  of  whether  the  new 
election  was  valid  or  not :  Ibid, 

29.  Action  upon:  Whether  the  state  can 
maintain  action  upon  a  county  treasurer's 
bond,  quaere:  State  v,  Henderson,  40-242. 

Further  as  to  action  on  bonds,  see  Bonds, 
g§  16, 17;  Parties,  §§  79-92. 

30.  Liability  of  sureties;  filling  of 
blanks:  The  sureties  on  an  official  bond  wDl 
not  be  relieved  of  liability  on  the  ground 
that  blanks,  existing  in  the  bond  at  the  time 
of  its  signature  by  them,  were  subsequently 
filled,  if  it  appears  that  such  bond  was  ex* 
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eeated  by  them  in  the  expectation  that  such 
thanks  voiald  be  properly  filled,  which  was 
afterwards  done :   Wright  v.  Harris,  81-272. 
SL  Where  an   official  bond  to  which  the 
names  of  several   sureties    are  procured  is 
signed  by  them  ^while  the  blank  in  which  the 
names  of  the  sureties  are  to  be  entered  re- 
mains unfilled,  and* such  blank  is  afterwards 
^kd  with  the  names  of  those  who  actually 
agn  the  bond,  and  it  is  delivered  in  this  form, 
the  sureties   cannot  avoid  it  by  proof  that 
they  signed  it  upon  condition  that  before  de- 
firery  other  names  were  to  be  procured  as 
soreties  ^which  ^-ere  not  in  fact  procured: 
Carroll  County  v.  Ruggles,  69-269. 

S2«  The  fact  that  the  name  of  one  of  the 
posons  signing  as  surety  is  not  filled  into 
the  blank  left  for  that  purpose  will  not 
dtarge  the  officer  accepting  the  bond  with 
DGtice  of  any  condition  affecting  the  liability 
of  other  sureties :  Ibid. 

SS.  A  bond  signed  by  a  surety  will  be 
landing  upon  him  although  his  name  is  not 
filled  into  the  blank  left  for  that  purpose  in  the 
body  of  the  bond :  Moore  v,  McKinley,  60-367. 

34.  ^Vhere  x^rsons,  intending  to  become 
sureties  for  an  officer  upon  his  bond,  signed 
different  blank  bonds,  and  afterward  upon  the 
amount  of  the  bond  which  was  required  of 
him  being  determined  he  filled  up  one  of  such 
hlatnlTR  with  the  proper  amount,  held,  that  the 
sureties  thereby  became  bound,  they  having 
ocmstitnted  him  their  agent  and  vested  him 
with  absolute  power  to  do  all  that  was  neces- 
sary to  make  and  deliver  a  binding  official 
bond:  Lee  County  v.  Welsing,  70-198. 

85.  Use  of  bond  for  another  purpose: 
Where  an  officer  being  elected  and  failing  to 
qualify  was  afterwards  appointed  to  the 
same  position,  and  filed  a  bond  which  had 
been  previously  prepared  and  signed  to  en- 
able him  to  qualify  under  his  election,  held, 
that  the  sureties  on  such  bond  were  not  liar 
ble  thereunder :  Winneshiek  County  v.  May- 
nardy  44-15. 

80.  Approral  of  sureties:  In  an  action 
against  the  sureties,  it  is  not  necessary  to 
aver  and  prove  in  the  first  instance  that  they 
have  been  approved  as  required  by  law: 
State  V.  Fredericks,  8-553. 

87.  Action  Against  principal  and  sure- 
ties: The  fact  that  judgment  is  recovered 
against  the  officer  on  his  bond  will  not  bar 


the  right  to  sue  the  sureties  thereon.  The 
action  against  principal  and  sureties  ma}'  be 
joint,  but  need  not  necessarily  be  so :  Charles 
V,  Haskins,  11-829. 

88.  Where  the  estate  of  the  princip«d 
obligor  is  insolvent,  there  is  no  obligation 
upon  the  county  for  whose  benefit  the  bond 
is  given  to  file  a  claim  for  the  amount  due  on 
the  bond  against  the  estate  of  the  deceased 
obligor,  but  action  may  be  brought  at  once 
against  the  sureties:  Pottawattamie  County 
V,  Taylor,  47-520. 

89.  Liability  for  money  received:  Where 
an  officer  is  authorized  to  receive  money  in 
his  official  capacity,  he  will  be  liable  on  his 
bond  for  failure  to  pay  the  same  over  to  the 
parties  entitled  thereto:  Wright  v,  Harris, 
81-272. 

40.  Money  received  by  the  clerk  of  a  court 
upon  a  judgment  rendered  thereunder  comes 
into  his  hands  by  virtue  of  his  office  and  his 
sureties  are  liable  on  his  bond  for  failure  to 
pay  such  money  over  to  the  proper  parties : 
Morgan  V.  Long,  29-434. 

41.  The  clerk  of  a  court  is  liable  upon  his 
official  bond  for  money  paid  into  court  as  a 
tender  and  transferred  to  him  by  his  prede- 
cessor, and  the  question  whether  the  money 
so  paid  was  legal  tender  or  not  is  immaterial : 
BQlings  v.  Teeling,  40-607. 

42.  Under  a  statute  directing  redemption 
from  execution  sale  to  be  made  by  payment 
of  money  to  the  clerk,  held,  that  the  sureties 
on  the  bond  of  the  sheriff  were  not  liable  for 
money  paid  to  him  for  the  purpose  of  eff ect- 
ing  redemption :  Sample  v,  Davis,  4  G.  Gr., 
117. 

43.  The  county  treasurer  and  his  sureties 
are  liable  on  his  bond  for  money  received  by 
him  from  tax  payers  as  part  payment  for 
taxes :  Warren  County  v.  Ward,  21-84. 

44.  Where  an  officer  execui;ed  a  bond  for 
the  disposition  of  certain  public  money  for  a 
specified  purpose,  held,  that  the  sureties  were 
liable  on  such  bond,  although  the  money  had 
been  paid  over  to  him  for  that  purpose  in 
violation  of  law,  that  is,  contrary  to  the  re- 
quirements of  law,  the  purpose  for  which  it 
was  to  be  used  being  lawful:  Muscatine 
County  V,  Carpenter,  33-41. 

That  the  officer  will  be  liable  on  his  bond 
for  money  lost  or  stolen  without  his  fault,  see 
infra,  §g  109-112. 
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45.  Liability  of  sureties  as  to  new  duties: 

Where,  subsequently  to  the  giving  of  a  treas- 
urer's bond,  he  was  by  law  made  custodian 
of  the  school  fund,  held,  that  his  sureties 
were  liable  for  his  default  in  the  manage- 
ment of  that  fund :  Mahaska  County  v.  In- 
galls,  14-170. 

46.  Misconduct  in  office ;  wrongful  levy : 
The  act  of  a  constable  levying  upon  property 
exempt  from  execution  is  misconduct  by 
color  of  office,  for  which  he  and  his  sureties 
are  liable  upon  his  bond :  Strunk  v,  Ocheltree, 
11-158. 

47«  The  sureties  of  a  sheriff  are  liable  for 
trespass  committed  by  him  in  attempting  to 
discharge  the  duties  of  his  office :  Charles  v. 
Haskins,  11-329. 

As  to  liability  of  officer  for  misconduct, 
etc.,  see  infra,  V. 

48.  Unauthorized  acts:  Where  an  officer 
assumes  to  act  under  a  warrant  or  order 
which  is  unauthorized  and  his  acts  under 
which  are  illegal,  his  sureties  will  be  liable  for 
damages  sustained :  Tieman  v.  Haw,  49-312. 

4t).  Sureties  on  the  coroner's  bond  are 
liable  for  his  acts  while  serving  as  ex  officio 
sheriff:  Ibid, 

50.  A  Justice  of  the  peace  and  his  sureties 
are  liable  on  his  bond  for  his  failure  to  de- 
liver to  his  successor  or  to  the  owner,  notes 
placed  in  his  hands  as  justice  for  collection : 
Latham  v.  Brown,  16-118;  Bessingerv.  Dick- 
erson,  20-260. 

51.  Sureties  upon  a  new  bond  are  not  lia- 
ble for  moneys  coming  into  the  principal's 
hands  before  the  execution  of  such  bond: 
Ibid, 

52.  As  between  sureties  on  diiferent 
bonds,  the  liability  for  money  coming  into 
the  hands  of  the  officer  is  not  dependent  upon 
the  time  of  making  demand  upon  him  there- 
for by  the  person  entitled  thereto,  and  his  re- 
fusal to  pay ;  but  the  proper  inquiry  is,  when 
was  the  money  received :  Thompson  v.  Dick- 
eraon,  22-360. 

58.  Sureties  are  holden  only  for  the  term 
for  which  their  bond  was  given,  even  though 
the  bond  does  not  express  the  limit  of  such 
term.  Tlie  fact  that  the  officer  holds  over 
beyond  his  term  on  account  of  failure  to  fill 
his  office  will  not  extend  the  liability  of  the 
sureties  beyond  the  original  term  of  office : 
Wapello  County  v.  Bigham,  10-39. 


54.  Sureties  on  a  treasurer's  bond  are  not 
liable  for  money  received  prior  to  its  execu- 
tion, unless  the  defalcation  took  place  after 
tliat  time :  Warren  County  v.  Ward,  21-^. 

55.  The  sureties  for  each  term  are  liable 
for  the  deficit  of  that  term,  and  the  officer 
cannot  during  one  term  pay  off  deficiencies 
of  a  preceding  term  so  as  to  throw  the  entire 
deficiency  on  the  sureties  on  his  bond  for  the 
second  term:  Myers  v.  Farmer,  52-20. 

56.  Sureties  on  an  additional  bond  are  not 
liable  for  any  default  occurring  before  they 
became  sureties,  unless  the  bond  is  specially 
so  drawn  as  to  cover  past  as  well  as  prospec- 
tive delinquencies:  Bessingerv,  Dickerson, 
20-260. 

57.  The  sureties  in  a  new  or  additional 
bond  of  a  county  treasurer,  which  is  not  re- 
trospective in  its  terms,  will  be  bound  for 
public  moneys  in  the  hands  of  their  principal 
at  the  time  of  its  execution,  although  a  pre- 
vious bond  then  existed  with  different  sure- 
ties ;  but  not  for  past  derelictions  of  duty  or 
misconduct:  Mahaska  County  v,  Ingalls, 
16-81. 

58.  Sureties  are  not  liable  for  money  re- 
ceived by  the  officer  and  appropriated  to  his 
own  use  or  otherwise  disposed  of,  prior  to 
the  execution  of  the  bond  on  which  they  are 
sureties,  so  that  at  the  time  such  bond  is  exe- 
cuted the  money  is  not  in  the  hands  of  the 
officer:  Independent  School  Dist.  v.  McDon- 
ald, 89-564. 

59^  In  an  action  on  the  official  bond  of  a 
county  treasurer,  held,  that  it  sufficiently  ap- 
peared tliat  the  defalcation  for  which  recovery 
was  sought  occurred  subsequently  to  the 
giving  of  the  bond  sued  on :  Carroll  County 
V,  Ruggles,  69-269, 

60.  Where  it  appeared  that  at  the  semi- 
annual settlement  preceding  the  giving  of 
the  boDd  there  was  no  deficiency  in  the  treas- 
urer's account,  held,  that  the  sureties  of  the 
treasurer  insisting  that  a  defalcation  existed 
at  the  time  of  the  giving  of  the  second  bond 
had  the  burden  of  proving  such  fact :  Ibid, 

61.  Where  a  holding-over  officer  executed 
a  bond  with  sureties  for  the  entire  term  under 
the  mistaken  belief  that  he  was  entitled  to 
hold  for  the  entire  term,  but  at  the  next  elec- 
tion he  was  duly  elected  to  fill  the  vacancy, 
held,  that  the  sureties  on  the  first  bond  were 
not  co-sureties  with  those  on  the  bond  given 
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ia  parsnanoe  of  the  last  election  for  the  pe- 
liod  subsequent  to  the  last  election,  and  could 
«at  be  compelled  to  contribute  for  a  defalca- 
tioQ  oocarring;  during  that  time:  Boone 
Comty  r.  Janes^  58-378. 

€2.  Sureties  on  the  bond  of  a  public  officer 
are  not  liable  f<M*  defalcations  occurring  prior 
to  the  execution  of  the  bond  upon  which 
they  become  sureties:  Held  v,  Bagwell,  58- 
13». 

61.  Settlement:  In  an  action  against  sure- 
tia  on  the  bond  of  an  officer  holding  over 
from  a  prerious  term,  held,  that  a  settlement 
made  some  time  during  the  previous  term, 
and  prior  to  the  time  when  the  term  com- 
menced for  which  the  bond  in  suit  was  given, 
might  be  shown  in  evidence  together  with 
ptoof  of  subsequent  receipts  and  disburse- 
maits  up  to  the  commencement  of  the  last 
tenn,  as  making  a  prima  facie  showing  of 
the  amount  then  on  hand :  District  T^p  v. 
MeCord,  54-346. 

64.  Judgment  and  satisfaction  thereof  for 
official  delinquencies  prior  to  the  execution, 
during  the  same  term  of  office,  of  a  second 
band,  will  not  bar  recovery  upon  such  second 
bond  for  delinquencies  occurring  after  its 
execution,  and  the  satisfaction  will  not  bar 
contribution  by  sureties  on  the  second  bond 
against  sureties  on  the  first :  Warren  County 
r.  Ward,  21-84. 

K.  A  settlement  with  the  county  is  con- 
chisiv^e  upon  the  officer  and  his  sureties  as  to 
his  accounts  at  the  time  of  such  settlement, 
although  the  money  produced  as  county 
funds  is  not  so  in  fact  but  is  merely  procured 
for  that  purpose ;  and  such  settlement  estops 
the  officer  and  his  sureties  from  showing 
that  the  defalcation  had  taken  place  in  the 
previous  term:  Boone  County  v,  Jones,  54- 


66.  But  if  the  certificate  made  by  the  of- 
ficer approving  the  new  bond,  to  the  effect  that 
money  previously  coming  into  the  hands  of 
the  officer  have  been  accounted  for,  is  made 
merely  upon  the  production  of  certificates  of 
deposit,  checks,  etc.,  without  any  effort  to 
ascertain  whether  they  really  represent 
money,  such  settlement  is  not  binding  upon 
tfae  sureties,  and  they  may  show  that  the  de- 
falcation had  taken  place  prior  to  the  giving 
of  their  bond :  Webster  County  v.  Hutchin- 
Sim,  60-721. 


67.  But  the  treasurer  is  estopped  from 
showing  that  he  did  not  have  the  money  on 
hand  as  he  represented  he  had,  even  though 
the  board  knew  of  his  fraud  and  participated 
therein:  Ibid, 

68.  This  estoppel,  however,  does  not  apply 
in  a  criminal  prosecution  for  embezzlement, 
and  the  treasurer  may,  notwithstanding  his 
statements  to  the  board,  show  that  the  em- 
bezzlement occurred  during  a  previous  term, 
and  at  such  time  as  that  the  prosecution 
therefor  is  barred  by  the  statute  of  limita- 
tions :  State  v.  Hutchinson,  60-478. 

69.  The  statutory  provision  for  indorse- 
ment upon  the  bond  of  an  officer,  that  he  has 
accounted  for  public  funds  previously  coming 
into  his  hands,  is  directory ;  and  where  it  ap- 
peared that  there  was  no  defalcation  at  the 
previous  semi-annual  settlement,  held,  that 
the  sureties  insisting  that  such  defalcation 
had  taken  place  before  the  acceptance  of  the 
bond  signed  by  them,  had  the  burden  of 
proving  that  fact:  Carroll  County  v.  Buggies, 
69-269. 

III.  Official  acts;  how  fab  bind- 
ing; ACTS  of  DE  facto  OFFICERS; 
ACTS  DONE  UNDER  COLOR  OF  OFFICE. 

70.  Notice  of  authority:  Persons  dealing 
with  an  officer  must,  at  their  peril,  ascertain 
for  themselves  whether,  in  fact  and  law,  the 
power  being  executed  does  exist:  Hull  v. 
Marshall  County,  12-142. 

71.  Scope  of  authority :  An  officer  author-  / 
ized  to  do  certain  acts  in  behalf  of  the  state 
cannot  bind  the  state  when  he  does  an  act  or 
makes  a  representation  which  is  not  within 
the  scope  of  his  authority :  State  v.  Haskell, 
20-276. 

72.  An  officer  who  holds  liquors  under 
warrant  in  a  proceeding  for  their  condemna- 
tion has  no  authority  to  stipulate  for  a  judg- 
ment against  him  in  an  action  brought  for 
their  recovery :  Fries  v.  Porch,  49-351. 

78.  Acts  of  officer  de  facto:  When  the 
public  has  an  interest  in  the  office,  and  an 
officer  is  in  his  place  by  appointment  or  elec- 
tion and  proceeds  in  the  regular  discharge  of 
his  duties,  though  he  has  not  in  all  respects, 
as  to  qualifying,  complied  with  the  statutory 
provisions,  he  is  an  officer  de  facto,  and  his 
acts  are  entitled  to  credit  and  cannot  be  at- 
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tacked  in  a  collateral  proceeding :  Keeney  v. 
Leas,  14-464. 

74.  Where  it  is  shown  that  one  has  been 
acting  in  the  capacity  of  a  public  officer,  he 
will  be  presumed  to  have  been  appointed  to 
the  office  until  the  contrary  appears,  and  it  is 
not  material  how  the  question  arises,  whether 
in  a  civil  or  criminal  case,  nor  whether  the 
officer  is  or  is  not  a  party  to  the  record: 
Londegan  v.  Hammer ,  80-508. 

75.  Under  statutory  provisions  (Code,  §  908) 
the  levy  of  taxes  by  officers  de  facto  is  valid 
although  they  are  not  officers  dejure:  Peirce 
r.  Weave,  41-378. 

76.  Where  an  officer  de  Jure  assumes  duties 
not  imposed  upon  him  by  law,  and  which  per- 
tain by  law  to  another  office,  his  acts  are 
not  vaHd  as  those  of  an  officer  de  yfacto.  To 
support  the  acts  of  one  on  the  ground  that  he 
is  a  de  facto  officer,  the  acts  must  be  done 
under  color  of  office,  the  duties  of  which 
must  have  been  assumed  and  discharged  by 
the  person  claiming  to  fill  the  office :  BaUey 
V.  Fisher,  88-229. 

77.  Therefore,  held,  that  the  acts  of  a  de 
facto  assessor  of  an  incorporated  town  in  as- 
sessing lands  outside  of  the  lunits  of  such 
town  were  void :  Ibid, 

78.  A  person  exercising  the  jwwers  of  an 
office  without  lawful  authority  is  considered 
to  be  such  officer  de  facto,  not  for  his  own  pro- 
tection or  advantage,  but  for  the  protection 
of  the  public.  When  the  question  arises 
as  to  who  is  entitled  to  discharge  the  du- 
ties of  the  office  as  between  the  officer  de 
facto  and  the  officer  de  jure,  the  latter  has 
the  better  right:  McCue  v.  Circuit  Court, 
51-60. 

79.  As  between  two  persons  claiming  to 
hold  the  office,  any  court  or  officer,  or  even  a 
private  person,  may  determine  who  lawfully 
holds  the  office  when  the  question  is  raised  in 
the  transaction  of  business :  Ibid, 

SO.  The  doctrines  of  the  law  applicable  to 
officers  de  facto  do  not  extend  so  far  as  to 
confer  all  the  rights  and  protection  to  which 
an  officer  de  jure  is  entitled.  They  operate 
only  for  the  protection  of  the  public  and  can- 
not be  invoked  to  give  to  the  officer  de  facto 
the  emoluments  of  the  office  as  against  the 
officer  dejure.  The  good  faith  and  claim  of 
right  of  the  officer  de  facto  cannot  affect  this 
right  of  the  officer  de  jure,  nor  deprive  the 


former  of   the  character   of   an   intruder: 
McCue  V.  Wapello  County,  56-698. 

81 .  Color  of  office  is  when  an  act  is  wrong- 
fully done  by  the  countenance  of  an  officer, 
and  is  always  taken  in  its  worst  sense,  being 
grounded  on  corruption  to  which  the  office  is 
a  mere  shadow  or  color.  A  bond  given  to 
secure  an  officer  for  the  doing  of  an  act  not 
illegal  in  itself,  although  it  does  not  confonxi 
to  the  requirements  of  the  statutory  bond  in 
such  case,  will  not  be  void  as  taken  under 
color  of  office:  Sheppard  v.  Collins,  12-570. 

82.  A  bond  taken  to  secure  an  officer  in 
doing  an  act  not  illegal  in  itself  is  not  void, 
and  although  it  does  not  conform  to  statu- 
tory requirements  it  may  be  enforced  as  a 
common  law  obligation :  Ibid, 

88.  Security  taken  by  the  sheriff  without 
authority  of  statute  to  indemnify  him  for 
liability  which  may  arise  from  non-perform- 
ance of  his  duty  is  taken  by  color  of  office 
and  not  by  virtue  of  his  office,  and  is  void : 
Cole  V.  Parker,  7-167. 

rV.  Deputies;  authority;  liability 

FOR  ACTS   OF. 

84.  Ministerial  acts:  Where  an  officer  of 
a  public  corporation  is  authorized  to  do  a 
ministerial  act,  he  may,  unless  specially  pro- 
hibited, execute  it  through  another :  Ring  v. 
Johnson  County,  6-265. 

85.  Powers  of  deputy :  Where  the  duties 
of  a  public  officer  are  of  a  ministerial  char- 
acter they  may  be  discharged  by  deputy; 
duties  of  a  judicial  character  cannot  be  so 
discharged.  The  deputy  has  the  right  to 
subscribe  the  name  of  his  principal,  and  the 
act  of  the  deputy  in  the  name  of  his  princi- 
pal, within  the  scope  of  his  authority,  is  the 
act  of  his  principal.  And  held,  that  a  deputy 
clerk  had  authority,  in  the  name  of  the  princi- 
pal, to  certify  to  the  acknowledgment  of  a 
deed :  Abrains  v,  Ervin,  9-87. 

86.  The  deputy  clerk  has  the  same  power 
to  administer  oaths  as  his  principal:  Wood 
V,  Bailey,  12-46. 

87.  And  it  is  not  necessary  in  such  case 
that  the  absence  or  inability  of  the  principal 
should  be  stated :  Finn  v.  Rose,  12-565. 

88.  The  deputy  county  treasurer  has, 
prima  fade,  authority  to  sign  the  name  of 
his  principal  to  a  certificate  of  redemption 
from  tax  sale :  Byington  v.  AUen,  11-3. 
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89.  Uumthorize^  acts:  Where  acts  re- 
fnired  by  law  to  be  performed  by  certain 
iAcers  are  not  performed  by  them  but  by 
VDauUKHrized  x>^rsonB,  it  is  as  if  such  acts 
wteie  not  done  at  all.  So  held  in  regard  to  the 
sctioQ  of  a  deputy  sheriff  in  connection  with 
tke  selection  of  the  grand  jury,  the  statute 
at  tlat  time  in  force  providing  for  the  per- 
fomanoe  of  such  acts  by  the  sheriff  only: 
&aU  V.  Brandt^  41-59a 

90.  The  sheriff  is  not  bound  by  service  of 
notice  which  is  accepted  by  his  deputy,  ac- 
ceptanoe  of  service  not  being  an  official  act : 
Chopin  V.  IHnkerton,  58-236. 

91.  Liability  of  principal:  The  deputy 
sberiff  has  no  original  power,  but  acts  simply 
IB  a  representative  of  the  sheriff,  who  is  his 
I^incipal,  and  -who  is  responsible  for  the 
naoner  in  inrhich  he  performs  the  duty  as- 
iigned  to  him :  HecLdijigton  v,  Langland,  65- 
276. 

92.  Where  a  deputy  treasurer  and  book- 
keeper was  employed  by  the  board  of  sui^er- 
▼isois,  held,  that  for  defalcation  of  such 
officer,  without  fault  on  the  part  of  the  treas- 
urer, the  latter  wras  not  liable :  Scott  County 
r.  Flttke^  34r-317. 

93.  Acts  In  behalf  of  principal:  During 
the  absence  or  diaabiUty  of  the  principal  the 
deputy  stands  in  his  place,  and  any  official 
acts  performed  by  him  are  regarded  as  hav- 
ing been  performed  by  the  principal.  There- 
fore, held,  that  service  of  notice  of  appeal 
upon  the  deputy  clerk,  evidenced  by  an  ac- 
ceptance of  such  notice  signed  in  the  name 
of  the  clerk  by  the  deputy,  was  sufficient: 
Sanjcey  t?.  loica  City  Glass  Co.,  68-542. 

94.  The  statutory  provision  that  the  deputy 
shall  perform  the  duties  of  the  principal  per- 
taining to  his  office  in  the  absence  or  disabil- 
ity of  the  principal  was  not  designed  to 
withhold  from  the  deputy  the  power  to  per- 
form such  duties  except  in  the  absence  or 
disability  of  such  principal.  The  deputy  may 
act  in  the  presence  of  the  principal  as  weU : 
Jfoorc  r.  McKinley,  60-367. 

99.  Liability  on  deputy's  bond:  When 
the  deputy  sheriff  collects  money  on  execu- 
tion and  fails  to  pay  it  over  to  the  party 
entitled  thereto,  action  should  be  brought 
against  the  sheriff  himself.  The  bond  of  the 
deputy  is  for  the  protection  of  his  principal : 
Braifton  r.  T(ncn,  12-S46. 


96.  In  an  action  by  a  government  collector 
of  internal  revenue  against  his  deputy  and 
sureties  on  his  bond,  to  recover  money  col- 
lected by  him  in  his  official  capacity,  it  is 
unnecessary  for  plaintiff  to  show  that  he  has 
previously  paid  to  the  government  the  amount 
sued  for:  Fuller  v.  Calkins y  22-301. 

97.  Where  the  deputy's  bond  provided  for 
payment  by  the  deputy  to  his  principal  of  all 
moneys  received  by  virtue  of  his  office,  held, 
that  it  was  not  a  good  defense  to  an  action 
thereon  to  show  that  the  money  was  received 
by  the  deputy  for  taxes  before  the  same  were 
levied  or  became  due :  Ibid. 

V.  Liability  of  officers. 

98.  On  contract:  Where  a  constable  made 
a  contract  for  the  board  of  a  prisoner,  with 
the  agreement  that  the  other  party  should 
look  solely  to  the  county  for  pay,  hdd,  that 
the  constable  did  not  thereby  become  person- 
ally liable :  White  v.  Jones,  67-241. 

99.  Members  of  a  board  of  supervisors 
who  offer  a  reward  for  the  arrest  of  persons 
who  have  robbed  the  county  treasury,  such 
an  offer  not  being  within  their  authority  to 
make,  and  therefore  not  binding  upon  the 
county,  are  not  individually  liable :  Huthsing 
V,  Bosquet,  3  McCrary,  569. 

As  to  the  individual  liability  of  the  offi- 
cers of  a  public  corporation  on  contracts  or 
notes  signed  by  them  with  the  intention  of 
binding  the  corporation  only,  see  Contracts, 
^  12-14;  Agency,  §g  98-125;  Schools, 
§5^  78-81. 

100.  Liability  for  malfeasance:  A  public 
officer  is  liable  to  a  party  for  damages  sus- 
tained by  reason  of  the  agent  of  such  party 
being  misled  by  false  entries  of  such  officer : 
Pej^kins  v,  Evans,  61-85. 

101.  Malicious  niotires:  If  an  officer  acts 
legally  he  will  not  be  liable  although  his  mo- 
tive is  maliciouL^ :  Anderson  v.  Park,  57-69. 

102.  In  an  action  against  an  assessor  for 
assessing  to  plaintiff  an  excessive  amount  of 
property  for  taxation,  held,  that  the  fact 
that  plaintiff  handed  defendant  a  sworn  list 
and  valuation  of  his  property  would  not  ren- 
der defendant  prima  facie  liable  for  de- 
parting from  such  list  unless  malice  were 
shown :  Parkinson  t\  Parker,  48-667. 

108.  Compelling  performance:  Where  a 
county  officer  has  failed  to  perform  a  duty 
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enjoined  by  law,  an  action  to  compel  the 
performance  thereof  may  be  brought  against 
his  successor  in  office,  provided  the  duty  is 
one  which  may  be  still  performed :  Prescott 
V.  Gonser,  84-175; 

104.  Good  intentions ;  mitigation:  In  an 
action  against  an  officer  on  his  official  bond 
for  carelessness,  negligence,  etc.,  in  taking 
insufficient  securit}'  on  a  replevin  bond,  evi- 
dence that  he  acted  honestly  and  in  good 
faith  in  taking  the  bond  is  admissible :  Howe 
V,  Mason,  12-302. 

105.  Mistake  of  law:  In  an  action  against 
a  judge  of  election  for  improperly  refusing 
plaintifTs  vote,  held,  that  a  mistake  as  to  the 
law  might  be  pleaded  and  proven  in  mitiga- 
tion of  damages :  Long  v.  Long,  57-497. 

106.  An  officer  when  entering  upon  his 
duties  assumes  the  responsibility  pertaining 
to  his  position  and  becomes  a  public  agent, 
and  must  necessarily,  in  many  cases  at  his 
peril,  act  upon  subjects  affecting  the  inter- 
ests of  individuals  or  the  public.  The  fact 
that  he  makes  an  honest  mistake  of  law  no 
more  protects  him  from  liability  than  if  he 
was  not  acting  in  his  official  capacity.  There- 
fore, field,  that  it  might  properly  be  provided 
by  statute  that  failure  on  the  part  of  officers 
of  a  municipal  corporation  to  levy  a  tax  for 
the  payment  of  a  judgment  when  it  was 
their  duty  by  law  to  do  so  would  render 
them  personally  liable:  Porter  v,  Thomson, 
33-891. 

107*  Where  the  law  requires  absolutely  a 
minist.  rial  act  to  be  done  by  a  public  officer, 
and  he  neglects  or  refuses  to  do  such  act,  he 
may  be  compelled  to  respond  in  damages  to 
the  extent  of  the  injury  arising  from  his 
conduct  A  mistake  as  to  his  duty  or  honest 
intention  will  not  excuse  him :  Amy  v.  Super- 
visors, 11  Wall.,  136. 

108.  Judgments  rendered  under  an  uncon- 
stitutional law  are  not  nullities,  and  a  sheriff 
levying  and  selling  under  such  law  would 
not  be  a  trespasser:  Webster  v,  Eeid,  Mor., 
467. 

109.  Care  of  pnblic  fands:  The  county 
treasurer  is  only  held  to  a  reasonable  degree 
of  care  and  diligence,  and  if,  notwithstanding 
such  care,  moneys  of  the  coimty  are  stolen 
from  him,  he  is  not  liable:  Ross  v.  Hatch, 
5-149. 

110*  Where  the  requirements  of  statute 


and  the  condition  of  the  officer's  bond  are 
that  he  shall  safely  keep  public  money  in- 
trusted to  his  charge,  he  is  not  relieved  from 
liability  by  the  fact  that  such  money  is  lost 
without  fault  on  his  part:  District  l^p  v. 
Morton,  87-650. 

111.  An  officer  is  not  excused  from  liabil- 
ity on  his  bond  for  non-payment  of  money, 
unless  in  accordance  with  the  terms  of  his 
bond.  An  officer  charged  with  the  care  of 
money  is  not  relieved  from  liability  for 
money  destroyed  in  his  hands  by  accident 
over  which  he  has  no  control,  although  his 
bond  only  binds  him  to  the  discharge  of  the 
duties  of  his  office  to  the  best  of  his  ability : 
District  Tp  v.  Smith,  89-9. 

112.  Where  a  county  treasurer  deposited 
county  funds  in  a  bank,  by  the  failure  of 
which  they  were  lost,  held,  that  he  was 
liable  therefor,  although  no  suitable  place 
was  in  fact  provided  by  the  county  for  keep- 
ing the  funds :  Loiory  v,  Polk  County,  51-50. 

1 18.  Conversion :  A  deposit  of  public  funds 
by  an  officer  in  his  individual  name,  without 
disclosing  the  fact  that  the  funds  are  not  his 
individual  property,  is  conversion,  and  the 
money  becomes  the  individual  property  of 
the  person  making  the  deposit:  Long  v, 
Emsley,  57-11. 

114.  Negligence  In  approTing  bond:  The 
clerk  of  the  courts  is  liable  for  injury  result- 
ing from  his  negligence  in  approving  the 
sureties  on  a  bond  required  to  be  approved 
by  him,  if  the  party  injured  is  without  fault. 
But  it  will  be  otherwise  if  there  is  also  negli- 
gence on  the  part  of  complainant :  Parks  v, 
Davis,  16-20. 

115.  Where  a  clerk  approved  a  stay  bond 
upon  a  certificate  of  the  clerk  of  another 
county  as  to  the  sufficiency  of  the  surety, 
and  indorsed  a  statement  on  the  back  of  the 
bond  that  the  surety  thereon  was  responsible, 
and  it  afterwards  appeared  that  the  bond  had 
not  been,  in  fact,  signed  by  the  surety  whose 
name  appeared  thereto,  held,  that  the  certifi- 
cate being  as  to  the  responsibility  of  the 
surety  and  not  as  to  the  genuineness  of  his 
signature,  the  clerk  making  such  certificate 
was  not  liable  for  loss  occasioned  by  reason 
of  the  acceptance  of  the  same :  Bringolf  v. 
Burt,  44-184. 

116.  The  clerk  may  be  liable  for  taking  in- 
sufficient surety  on  a  stay  bond,  and  taking 
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the  affidaTit  of  the  surety  as  to  his  qualifica- 

cioo  does  not  exempt  the   officer  approTiug 

the  bond  from  liahility  in  accepting  insuffi- 

dent  scanty:  ^ttb&ard  v.  SwUzer,  47-681. 

117.  The  fact  that  the  clerk  makes  inquiry 

erf  the  Borety  as  to  the  ^ralue  of  his  property, 

and  is  informed  that  it  is  sufficient,  does 

not  rdiere  him  from  liahility  in  approving  a 

bond,  nor  will  he  he  relieved  by  the  fact  that 

be  assured  the   j>arty  complaining  that  he 

v^d  disregard  the  hond  and  issue  execution 

upon  evidence  shoi^in^  its  insufficiency,  and 

the  further  fact  that  no  motion  for  additional 

security  was  made  in  court  by  such  party, 

and  refused:  Haverly  v,  McClelland,  57-182. 

118.  The  clerk  will  be  liable  for  negligence 
of  his  deputy  in  approving  a  bond  with  insuf- 
ficient security,  and  will  have  an  action  over 
against  such  deputy  on  his  bond  for  the  dam- 
ages. The  fact  that  the  principal  has  previ- 
ously accepted  the  same  surety  on  other 
bonds  wUl  not  relieve  the  deputy  from  lia- 
bility :  Mo€tre  v.  McKinley,  60-367. 

1 19.  The  members  of  the  board  of  supervis- 
ors are  not  liable  for  damages  resulting  from 
the  approval  of  an  insufficient  bond,  when 
their  action  results  from  an  honest  mistake 
or  error  of  judgment,  whether  of  law  or 
fact ;  but  they  are  personally  liable  for  neg- 
lect, carelessness  and  official  misconduct  in 
such  matters:  Wasson  v.  MitcheU,  18-153. 

120.  The  action  of  an  officer  approving 
and  accepting  a  bond  may  be  either  judicial 
or  ministerial,  depending  upon  the  particu- 
lar thing  he  is  required  to  do ;  and  lield^  that 
the  action  of  a  clerk  in  accepting  and  ap- 
proving a  stay  bond  after  expiration  of  the 
time  limited  by  statute  was  judicial :  Maynea 
r.  Brackway,  55-457. 

121.  An  action  for  damages  for  negligence 
of  an  officer  in  approving  a  stay  bond  does 
not  accrue  until  the  expiration  of  the  stay : 
Steel  r.  Bryant,  49-116;  Moore  v,  McKinley, 

That  a  justice  of  the  peace  is  not  liable  for 
ne^g^nce  in  approving  bonds,  see  infra, 

8149. 

122.  Negligence  of  conntj  aaditor: 
Where  a  county  auditor  surrenders  securities 
of  the  school  fund  in  his  hands  under  im- 
proper circaikistanoes,  he  becomes  liable  on 
his  bond  for  damages  resulting  therefrom ; 
and  if  no  actual  damages  are  shown,  he  is  at 


least  liable  for  nominal  damages:  Madison 
County  V,  Tullis,  69-720. 

123.  Liability  for  preserving  property 
nnderlevy:  An  officer  is  required  to  exer- 
cise only  ordinary  care  in  the  preservation  of 
property  held  by  him  under  execution  or  at- 
tachment :  Cresswell  v.  Burt,  61-590. 

124.  Where,  in  an  action  against  a  con- 
stable for  the  value  of  property  levied  on  by 
him,  it  was  alleged  that  he  had  negligently 
permitted  the  same  to  be  stolen  from  him, 
held,  that  evidence  of  the  fact  that  the  prop- 
erty was  so  stolen  was  admissible  in  behalf  of 
defendant,  notwithstanding  the  fact  of  the 
levy  appeared  from  his  return  on  the  writ : 
Harper  v,  Mofflt,  11-627. 

125.  A  constable  who  is  unable  by  reason 
of  sickness  to  discharge  his  duties  as  to  prop- 
erty levied  upon  may  relieve  himself  from 
responsibility  by  turning  the  property  over 
to  another  constable,  and  it  seems  that  the 
latter  may  in  such  case  demand  indemnity  if 
indemnity  should  properly  be  given,  and 
could  not  then  refuse  to  receive  the  property : 
Evans  v,  Thurston,  53-122. 

126.  Liability  for  exeention  of  prooess: 
If  the  officer  in  executing  process  acts  in 
good  faith,  and  in  entering  upon  the  premises 
of  the  party  against  whom  the  writ  is  di- 
rected is  guilty  of  no  oppression,  and  makes 
no  disturbance  further  than  is  necessary  in 
making  the  seizure,  the  trespass,  even  if  made 
without  authority,  is  nominal  only,  and  nom- 
inal damages  will  limit  the  extent  of  the  re- 
covery against  him :  Flummer  v,  Harbut,  5- 
808. 

127.  The  sheriff  who  seizes  property  be- 
yond the  limits  of  his  own  county  is  a 
\\n:ong-doer  and  is  liable  to  the  owner  and 
possessor  in  an  action  for  trespass :  Parmlee 
V.  Leonard,  9-131. 

128.  A  United  States  marshal  seizing  prop- 
erty under  writ  of  attachment  which  is  not 
subject  to  seizure  under  such  writ  may  be 
sued  personally  by  the  owner  of  the  property : 
Sperry  v,  Ethridge,  70-27. 

129.  A  process  in  a  case  over  which  the 
court  or  officer  issuing  it  had  jurisdiction, 
but  in  exercising  which  he  does  not  in  all 
particulars  fulfill  the  requirements  of  the  law, 
is  not  void.  The  officer  cannot  in  such  case 
determine  the  validity  of  the  proceeding, 
nor  refuse  to  execute  the  writ,  and  is  there- 
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fore  protected  under  it :  State  v,  Foster,  10- 
435. 

180.  A  sheriff  wiio  commits  a  trespass  by 
taking  goods  illegally  is  liable  after  going  out 
of  office,  though  his  successor  sells  the  same 
and  receives  the  money:  Dtike  v,  Vincent, 
29-808. 

181.  An  officer  acting  under  process  from 
a  justice  of  the  peace  acting  in  pursuance  of 
an  ordinance  which  is  void  is  protected  from 
civil  liability:  Henkev,  McCord,  55-378. 

182.  The  rule  that  a  ministerial  officer  is 
not  responsible  for  executing  process  so  long 
as  the  authority  under  which  it  is  awarded 
has  jurisdiction,  held  not  applicable  to  the 
case  of  a  road  supervisor  acting  under  a  map 
furnished  him  by  the  county  auditor,  such 
map  not  being  process  within  the  statutory 
provision :  Campbell  v.  Kennedy,  34-494. 

183.  Fallare  to  make  levy  or  return:  A 
sheriff  is  not  liable  in  damages  for  failure  to 
levy  execution  upon  property  in  defendant's 
hands  if  he  uses  ordinary  skill  and  reason- 
able diligence  in  the  discharge  of  his  duties : 
Crosby  x\  Hungerford,  59-712. 

184.  Under  a  statute  providing  that  the 
officer  into  whose  hands  an  execution  may 
come  shall  make  returns  thereof,  together 
with  the  money  collected,  on  or  before  the 
seventieth  day  from  its  delivery  to  him,  held, 
that  the  sheriff  failing  to  make  such  return 
was  only  liable  for  any  damages  upon  its 
being  shown  that  such  failure  resulted  in  in- 
jury to  plaintiff,  and  that  his  liability  must 
be  measured  by  the  injury  resulting:  Musser 
V,  Maynard,  55-197. 

135.  Liability  for  Jndicial  acts:  Where 
the  board  of  supervisors  acts  in  a  judicial  ca- 
pacity in  the  establishment  of  a  road  in  de- 
termining the  sufficiency  of  the  notice  and 
the  propriety  of  the  proposed  action,  and  it 
does  not  appear  that  they  act  corruptly  or 
wilfully  wrong,  they  will  not  be  taxed  with 
the  costs  upon  a  reversal  of  their  action 
upon  appeal:  Tiedt  v,  Carstensen,  64-131. 

136.  The  decision  by  an  officer  in  whom  is 
vested  by  law  the  determination  of  a  ques- 
tion judicial  in  its  nature  is  conclusive  until 
reversed  or  set  aside  in  some  manner  pro- 
vided for  a  direct  review :  Baker  v.  Board  of 
Supervisors,  40-226. 

137.  A  police  judge  cannot  maintain  an 
action  against  the  mayor  and  members  of  the 


council  of  the  city  for  causing  prosecutions 
for  violation  of  city  ordinances  to  be  brought 
before  justices  of  the  peace  instead  of  before 
such  police  judge:  McHenry  v.  Sneer,  56- 
649. 

188.  In  such  case,  held,  that  the  acts  of  de- 
fendant could  not  have  had  the  effect  of  di- 
vesting plaintiff  of  his  legal  rights:  Ibid. 

189,  Where  an  officer  of  a  city,  under  the 
authority  conferred  by  statute  upon  the 
city,  abated  a  nuisance  thereunder  and  caused 
destruction  of  property,  held,  that  he  was  in- 
dividually liable  unless  the  property  was  in 
fact  a  nuisance.  The  determination  that  it 
is  such  does  not  relieve  the  officer  from  lia- 
bility :  Cole  V,  Kegler,  64-59. 

140.  An  officer  upon  whom  is  imposed  a 
duty  of  a  judicial  character  cannot  be  held 
liable  in  damages  for  his  acting  or  failure  to 
act  when  such  action  is  not  wilful  or  cor- 
rupt: Muscatine  Western  E.  Co,  v,  Horton, 
38-33. 

141.  The  trustees  of  the  institution  for  the 
deaf  and  dumb,  having  general  supervision 
of  the  institution  and  general  authority  to 
provide  teachers,  etc.,  are  not  liable  in  an 
action  for  the  discharge  of  a  teacher  or  for 
refusing  to  allow  him  to  perform  his  services 
under  contract  upon  grounds  which  may  ap- 
pear to  them  satisfactory,  although  such 
action  may  be  wrongful,  unjust  and  illegal: 
Chamberlain  v.  Clayton,  56-331. 

1 42.  School  officers  cannot  be  held  individ- 
ually liable  for  acts  and  decisions  which  are 
in  good  faith  and  in  an  honest  attempt  to  dis- 
charge their  duties :  Wood  v.  Fanner,  69-533. 

143.  A  judicial  officer  is  not  liable  civilly 
for  judicial  acts  unless  it  may  be  where  the 
acts  are  wilful,  malicious  or  corrupt,  but  a 
party  injured  by  the  malfeasance  or  nonfeas- 
ance of  a  ministerial  officer  may  have  redress 
by  a  civil  action :  Wasson  v.  Mitchell,  18-153. 

144.  Liability  of  Jndsres:  A  judge  who,  in 
imposing  a  punishment,  sentences  the  crim- 
inal to  imprisonment  without  having  juris- 
diction to  punish  in  that  manner,  is  not 
civilly  liable  if  he  acts  in  good  faith  under  the 
belief  that  he  is  authorized  to  inffict  such 
punishment  and  without  malice:  Oreen  t\ 
Talbot,  86-499. 

1 45.  A  judge  or  person  acting  in  judicial 
capacity  is  not  civilly  liable  for  an  act  in  that 
capacity,  within  his  jurisidction,  although  it 
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is  alleged  to  have  been  fraudulent  and  cor- 
rupt. Whether  such  person  would  be  liable 
far  an  act  in  excess  of  jurisdiction,  qucBre: 
J<me»  V,  Broum,  54-74. 

14&  Liability  of  Justices  of  the  peace  and 
coastables:  A  justice  of  the  peace  or  a  oon- 
suble  is  not  civilly  liable  for  acts  done  in  the 
performance  of  official  duty  unless  he  ex- 
ceeds his  jurisdiction    or   acts  corruptly  or 
withoat  authority  of  law :  Hetfleld  v,  Taw^ 
Iqr,3G.  Gr.,  584. 

147.  The  duties  of  a  justice  of  the  peace 
azeof  both  judicial  and  ministerial  character : 
judicial,  where  he  is  required  to  act  as  a 
court  and  to  pass  upon  and  determine  causes 
as  they  are  tried  before  him;  ministerial, 
where  he  has  to  issue  process,  collect  and 
pay  over  money,  etc.  For  his  judicial  acts 
within  his  juriadicition  he  is  not  liable  though 
be  should  act  erroneously  or  illegally,  un- 
less he  acts  from  impure  or  corrupt  motives. 
But  if  he  acts  through  favor,  fraud  or  par- 
tiality, or  know^ingly  commits  a  wrong  by 
virtue  of  his  ofBce,  he  is  liable :  Qowing  v, 
Gowffia    12-4d5. 

14!^.  Therefore,  in  an  action  against  a  jus- 
tice of  the  peace,  held,  that  a  petition  alleg- 
ing that  notice  in  an  action  before  him  .was 
duly  served,  returnable  upon  a  certain  day 
at  a  certain  hour,  and  that  defendant,  through 
favor  and  with  intention  to  defraud  plaintiff 
in  such  action,  heard  and  determined  said 
cause  at  an  earlier  hour  of  the  day  than  that 
fixed,  in  the  absence  and  without  the  knowl- 
edge and  consent  of  plaintiff,  and  when  the 
proper  bour  arrived  refused  to  set  aside  the 
judgment  rendered,  was  sufficient  on  demur- 
rer: rb€fL 

149.  In  approving  and  passing  upon  the 
Bofficiency  of  a  replevin  bond  given  in  an  ac- 
tion before  him,  a  justice  of  the  peace  per- 
fonns  a  judicial  act  and  is  not  liable  for  error 
of  judgment  in  accepting  an  insufficient 
bond,  unless  it  is  shown  that  he  acted  cor- 
ruptly :  Haire  v.  Mason,  li-610. 

loO.  The  rule  that  no  judicial  officer  is  lia- 
ble for  an  error  of  judgment,  unless  it  is 
proved  that  he  has  acted  corruptly,  applies 
to  inferior  courts  as  well  as  to  superior: 
Ibifi. ;  Landeffan  r.  Hammer,  80-508. 

1^1.  The  rule  exempting  judges  of  sui)erior 
courts  froaa  civil  liability  for  exceeding  their 
authuritv,  as  where  they  act  under  a  law  or 
Vol*  II  —  18 


ordinance  which  is  void,  is  equaUy  applicable 
to  justices  of  the  peace :  Hehke  v.  McCord, 
55-378. 

152.  Therefore,  where  a  justice  of  the 
peace,  before  whom  a  prisoner  was  brought 
under  warrant  upon  which  he  had  been  ar- 
rested in  another  county,  without  the  war- 
rant having  been  authenticated  as  then 
required  by  statute,  refused  to  discharge  him 
on  that  ground,  and  also  erroneously  bound 
him  over  for  trial  for  an  offense  of  which  the 
justice  himself  had  jurisdiction,  Jield,  that 
such  justice  was  not  liable  in  an  action  for 
damages :  Londegan  v.  Hammer,  80-508. 

153.  A  justice  of  the  peace  is  not  civilly 
liable  for  acts  within  his  judicial  capacity  un- 
less acting  without  jurisdiction:  Jones  v. 
Brown,  54-74. 

154.  Therefore  a  justice  of  the  peace  is  not 
to  be  held  civilly  liable  for  having  exercised 
jurisdiction,  granted  him  by  an  ordinance  of 
the  city  which  is  void  for  being  in  excess  of 
the  powers  of  the  city :  Ibid. 

155.  A  justice  will  be»  civilly  liable  for 
damages  in  committing  defendant  in  the  ab- 
sence of  any  judgment  on  which  he  can  be 
legally  committed:  Lanpher  v,  Dewell,  5^ 
153. 

156.  An  arbitrator,  so  far  as  he  acts 
within  his  jurisdiction,  is  not  civilly  liable  for 
his  acts  as  such,  although  they  be  fraudulent 
and  corrupt :  Jones  v.  Brown,  54-74. 

157.  But  the  fact  that,  by  wilful  miscon- 
duct of  the  arbitrators,  the  award  ii^  rendered 
valueless,  may  be  shown  to  defeat  the  claims 
of  the  arbitrators  for  compensation :  Bever  v. 
Brown,  6^-665. 

Defeetive  or  false  acknowledgment:  Lia- 
bility of  officer  for,  see  Acknowledombiit, 
§§  36-39. 

Presumption  of  regularity  of  official  acts, 
see  Evidence,  §§  884-896. 

VI.  Compensation. 

As  to  compensation  of  officers  of  a  city  or 
town,  see  MuNiaPAL  Corporations,  §§  763- 
778. 

158.  County  officers ;  power  of  saperris- 
ors  orer:  The  board  of  supervisors  has  no 
authority  to  contract  with  a  county  officer 
for  a  compensation  in  excess  of  that  allowed 
him  by  statute:  FatPcett  v.  Woodbury 
County,  55-154. 
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169.  Where  the  board  is  given  authority 
to  appoint  an  officer  removable  at  their 
pleasure,  they  cannot  contract  with  an  ap- 
pointee for  a  definite  period  and  thereby  de- 
prive themselves  or  their  successors  of  the 
power  of  removal  before  the  expiration  of 
such  term:  State  v.  Plainer,  48-140. 

100.  Where  a  deputy  was  employed  by  a 
county  treasurer  under  the  agreement  that  he 
was  to  be  paid  by  such  treasdrer,  and  he 
was  so  paid,  and  the  supervisors  omitted  to 
make  any  allowance  for  deputy  hire,  heldy 
that  no  recovery  could  be  had  for  such  dep- 
uty hire  from  the  county,  the  fact  of  refusing 
to  make  an  allowance  for  deputy  hire  being 
known  to  the  deputy  before  the  services  were 
rendered:   Harvey  v,  Tama  County,  46-522. 

161.  As  provided  by  law:  A  county  is  not 
liable  for  compensation  to  a  county  officer  ex- 
cept in  accordance  with  the  provisions  of 
law,  although  services  may  be  rendered 
which  are  required  by  law  and  for  which  no 
compensation  is  provided :  Jefferson  County 
V.  Wollard,  1  G.  Gr.,  430. 

1 62.  If  an  officer  is  required  to  render  serv- 
ices for  a  private  individual  for  which  no 
compensation  is  provided,  he  is  entitled  to 
reasonable  compensation  therefor,  and  may 
require  the  prepayment  of  the  fees,  or  for 
any  service  rendered  may  retain  any  papers 
or  documents  in  his  possession  in  and  about 
which  he  has  bestowed  labor,  until  the  rea- 
sonable value  of  such  services  shall  be  paid : 
jRipZey  V.  Gifford,  11-367. 

163.  If  the  law  expressly  allows  an  offi- 
cer compensation  for  certain  services,  the 
amount  thereof  not  being  fixed,  he  should  be 
allowed  what  is  a  reasonable  compensation : 
Oarberv,  Clayton  County,  ld-29. 

That  the  fees  of  city  officers  cannot  be 
changed  during  their  term  of  office,  see 
Municipal  Corporations,  ^  772, 773. 

164.  Public  officers  are  only  entitled  to 
such  compensation  for  the  performance  of 
their  prescribed  duties  as  is  fixed  by  statute : 
Moore  v.  Independent  Dist,  55-654. 

165.  Although  a  mayor  is  declared  to  be  a 
magistrate,  and  is  given  the  same  jurisdic- 
tion as  justices  of  the  peace,  there  is  no  pro- 
vision of  statute  for  his  compensation  in  the 
performance  of  such  duties,  and  none  can  be 
recovered  by  him:  Upton  v.  Clinton  County, 
5^311. 


166.  Where  the  compensation  of  an  officer 
is  made  to  depend  upon  the  discretion  of  the 
board  of  supervisors  as  to  the  amount,  time 
and  manner  of  payment,  action  for  services 
rendered  cannot  be  maintained  until  demand 
has  been  made  and  the  discretion  exercised : 
Bradford  v,  Jackson  County,  Mor.,  219. 

167.  Where  the  compensation  of  an  officer 
is  discretionary  with  the  board,  and  no  com- 
pensation has  been  allowed,  if  action  is 
brought  against  him  and  his  sureties  for  de- 
fault in  the  performance  of  the  duties  of  lus 
office,  his  sureties  cannot  set  off  a  claim  for 
compensation  on  behalf  of  their  principal: 
Independent  School  Dist,  v.  McDonald, 
39-564. 

168.  Where  it  was  provided  that  the  com- 
pensation of  a  school  fund  commissioner 
might  be  allowed  by  the  clerk,  sheriff  and 
prosecuting  attorney,  approved  by  the  super- 
intendent of  public  instruction,  to  be  paid 
out  of  the  school  fund,  held,  that  where  the 
three  officers  mentioned  made  an  allowance 
of  a  certain  amount  which  was  approved  by 
the  superintendent  in  a  less  amount,  the 
right  of  the  commissioner  to  recover  was 
limited  to  the  amount  thus  provided:  Jones 
V.  Benton,  4  G.  Gr.,  40. 

169.  Where  the  salary  of  one  officer  is 
made  dependent  upon  that  of  another  as  it 
then  is,  a  change  as  to  the  latter  will  not  af- 
fect the  former :  Kinsey  v,  Sherman,  46-463 ; 
Oarber  v.  Clayton  County,  19-29. 

170.  No  vested  right:  Public  officers  and 
the  officer^  of  public  corporations  hold  their 
offices  for  the  public  good  and  there  is  noth- 
ing in  the  nature  of  contract  pertaining 
to  them.  They  have  not  a  vested  right  to 
the  compensation  provided  for  by  law  at  the 
time  of  their  election,  and  such  compensa- 
tion may  be  modified  or  changed  during  the 
term  for  which  they  are  elected :  lotoa  City 
V.  Foster,  10-189. 

171.  Agreement  for  less  than  lawftil 
fees:  An  agreement  by  a  sheriff  to  accept  a 
fixed  sum  in  lieu  of  legal  fees  for  services  to 
be  performed  is  against  public  policy  and 
void,  where  it  is  not  certain  whether  the  sum 
agreed  to  be  paid  will  or  will  not  exceed  the 
legal  fees  for  the  services  to  be  performed : 
Oilman  v.  Des  Moines  Valley  R,  Co,,  40-200. 

1 73.  Additional  compensation :  An  officer 
cannot  recover  from  private  parties  addi- 
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tional  compensation  for  services  rendered  as 
sach  ofi&cer  upon  an  alleged  contract  to  pay- 
additional  fees  in  consideration  of  remaining 
in  office  and  performing  the  duties  oontem- 
fdated:  Faweett  v,  Eberly,  58-544. 

173.  Attorney  not  liable  for  fees:  Where 
an  attcorney  in  a  case  requires  services,  his 
cijent»  and  not  the  attorney,  is  liable  there- 
for: Doughty  v.  Paige,  48-483. 

174.  Prepayment  of  fees:  If  a  justice  of 
the  peace  has  prepared  and  certified  a  tran- 
script on  appeal,  he  cannot  be  required  to  de- 
posit it  with  the  clerk  until  his  fees  therefor 
are  paid :  McKay  v.  Malay,  53-33. 

17d.  The  same  rule  is  applicable  to  the 
clerk  of  a  court  of  record:  Dickerson  v, 
SieJby,  2  G.  Gr.,  460. 

176.  A  short-hand  reporter  cannot  he  re- 
quired to  transcribe  and  file  his  notes  until 
hn  fees  therefor  are  paid:  Godfrey  r. 
McKean,  54^-127. 

177.  Allowance  for  depatfes:  Where  an 
officer  accepts  his  position  with  a  knowledge 
€£  the  work  to  be  done  and  the  remunera- 
tion promised,  while  he  may  employ  assist- 
ants, he  cannot  recover  compensation  for 
them :  Benton  v,  Decatur  County,  86-504. 

178.  Under  statutory  provision  (Code, 
§  771),  that  when  a  county  officer  receiving 
a  salary  is  compelled  by  the  pressure  of  the 
basiness  of  his  office  to  employ  a  deputy,  the 
board  of  supervisors  may  make  a  reasonable 
allorwajcioe  to  such  deputy,  the  allowance  to 
a  deputy  may  be  fixed  at  the  time  he  is  ap- 
pointed, and  in  such  case  the  amount  fixed 
win  limit  the  recovery ;  but  when  no  allow- 
anoe  is  fixed  the  county  must  pay  a  reason- 
able compensation  for  the  necessary  services 
rendered,  and  the  payment  is  not  left  dis- 
aedonary.  But  a  deputy  employed  merely 
for  the  personal  accommodation  of  the  offi- 
o»  cannot  recover  compensation  from  the 
county :  Harvey  v,  Tama  County,  46-522. 

179.  The  officer  himself  cannot  recover 
against  the  county  for  money  paid  as  com- 
pensation for  a  deputy.  The  county  is  liable 
to  the  deputy,  and  not  to  the  principal :  Ma- 
KaOea  Countp  v.  Ingalls,  14-170. 

180.  The  deputy  clerk  may,  under  such 
gtatutory  provision,  recover  compensation  in 
addition  to  the  salary  aUowed  the  clerk  by 
Code  5  3784.  Although  the  clerk  receives 
U»  BB  compensation,  yet  his  compensation 


cannot  exceed  a  certain  amount,  which  is  tp 
be  fixed  by  the  board  of  supervisors,  and  he 
is,  therefore,  a  salaried  officer  within  the 
meaning  of  the  statute :  Washington  County 
V.  Jones,  45-260. 

181.  The  county  is  under  no  legal  obliga- 
tion to  reimburse  the  county  auditor  an 
amount  paid  out  by  him  for  services  of  a  dep- 
uty :  Benton  v.  Decatur  County,  36-504, 

182.  Compensation  of  clerk:  Entering  an 
order  for  change  of  venue  entitles  the  clerk 
to  a  fee  which  must  be  paid  before  such 
change  can  take  place :  Stryker  v.  Rivers,  47- 
108. 

188.  The  clerk  cannot  charge  a  fee  for  serv- 
ices required  to  be  performed  by  him  for 
which  no  specific  fee  is  allowed :  Sprout  v, 
Kelly,  87-44. 

184.  The  clerk  is  entitled  to  receive  the 
fees  provided  for  by  statute,  no  matter  when 
they  are  collected.  Until  collected  the  fees 
remain  a  charge  in  favor  of  the  clerk,  as 
compensation  for  the  work  for  which  they 
are  charged :  Peet  v.  White,  43-400. 

185.  The  limitation  contained  in  Code, 
§  3784,  as  to  tlie  comi^ensation  to  be  allowed 
the  clerk  for  official  services,  applies  to  his 
compensation  for  all  services.  He  is  not  en- 
titled to  receive,  in  excess  of  the  limit  im- 
posed, the  fees  as  commissioner  of  insanity : 
Moore  v,  MaJiaska  County,  61-177. 

186.  Compensation  allowed  to  the  clerk  is 
to  be  in  full  of  all  official  services,  and  in- 
cludes any  sum  allowed  for  probate  business, 
but  the  clerk  is  to  be  givep  in  addition  such 
reasonable  allowance  for  deputy  hire  as  the 
pressure  of  business  of  his  office  demands : 
Washington  County  v.  Jones,  45-260. 

187.  It  appearing  that  the  clerk  had  re- 
ceived from  the  county  compensation  on  the 
idea  that  he  should  not  be  allowed  fees  which 
might  be  collected  after  the  expiration  of  his 
office,  held,  that  he  had  no  right  thereafter 
to  uncollected  fees :  Ibid, 

1 88.  Previous  statutes  as  to  compensation 
of  clerk  construed  and  applied  in  a  particular 
case:  Ibid. 

189.  Under  previous  statutory  provisions 
as  to  comp)ensation,  Jwld,  that  all  fees  of  every 
kind  in  excess  of  the  fixed  salary,  and  any 
additional  amount  allowed  by  the  board  of 
supervisors,  was  to  be  paid  over  by  the  clerk 
to  the  county:  Boone  County  v.  Wilson,28-'dl2. 
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190.  Sheriff:  The  compensation  of  the 
sheriff  is  fees,  and  he  cannot  claim  a  quantum 
meruit  for  his  services :  Wapello  County  v, 
Monroe  County,  89-349. 

191.  These  fees,  together  with  the  salary 
provided  by  statute,  are  in  full  of  all  services, 
and  the  sheriff  cannot  make  extra  charge  for 
guarding  and  waiting  on  prisoners :  Qrvbb 
V.  Louisa  County,  40-314. 

192.  The  provisions  as  to  vanous  items  of 
charge  considered :  Bringolf  v,  Polk  County, 
41-554. 

198.  The  sheriff  is  allowed  but  one  fee  for 
sununoning  a  jury  to  assess  the  damages  to 
owners  of  land  taken  for  works  of  internal 
improvement.  He  may  not  claim  a  separate 
fee  for  each  tract  when  only  one  jury  is  sum- 
moned: Robb  V,  Albia,  K,  db  D,  M.  B,  Co,, 
44-440. 

191.  Where  two  or  more  defendants  are 
jointly  indicted,  they  may  be  arrested  on  a 
joint  warrant  or  several  warrants,  and  the 
sheriff^s  fee  will  be  for  serving  one  warrant 
or  several,  as  the  case  may  be :  State  v.  Hun- 
ter, 83-361. 

195.  Where  a  person  not  an  officer  serves 
notices,  etc.,  his  charges  cannot  be  taxed  as 
costs:  Conway  v,  McGregor  <St  M,  R,  iJ.  Co,, 
43-32. 

19C.  As  to  sheriff's  fee  in  case  of  purchase 
of  property  by  plaintiff  in  execution,  see 
GHlman  v,  Des  Moines  Valley  R,  Co,,  42-495. 

197.  The  sheriff  is  entitled  to  a  percentage 
upon  the  amount  of  a  sheriff's  sale  of  real 
estate,  where  the  judgment  plaintiff  is  pur- 
chaser and  the  amount  of  the  bid  is  not  paid 
to  the  sheriff  but  credited  on  the  judgment : 
Litchfield  v.  Aahford,  70-893. 

19S.  The  sheriff  has  charge  of  the  county 
jail  and  is  required  to  perform  the  duties  of 
jailor.  He  may  appoint  a  deputy  to  act  in 
such  capacity ;  but  such  jailor  cannot  recover 
compensation  from  the  county :  McDo7iald  v, 
Woodbury  County,  48-404. 

199.  The  sheriff  is  individually  responsible 
to  a  person  employed  by  him  to  take  care  of 
attached  property,  and  any  claim  for  neces- 
sary expenses  of  keeping  such  property  is  to 
be  presented  by  the  sheriff  and  not  by  the 
person  emjjloyed  by  him  for  that  purpose: 
Rowley  v.  Painter,  69-432. 

200.  Mileage:  A  i^heriff  is  entitled  to  mile- 
age for  actual  travel  and  no  more.    When 


only  one  trip  is  necessary  to  bring  several 
prisoners  from  the  penitentiary  and  return 
them,  he  should  only  charge  mileage  for  ono, 
prisoner :  Barnes  v,  Marion  County,  54-482. 

201.  For  services  of  subpoenas  on  the  same 
witnesses  in  several  state  cases,  made  in  one 
trip,  the  sheriff  is  entitled  to  mileage  for  but 
one  trip :  Redfield  v,  Shelby  County,  64-11. 

202.  The  route  of  travel  referred  to  in  the 
previous  statute  as  fixing  the  amount  of  mile- 
age to  be  allowed  for  conveying  prisoners, 
etc.,  Tield  to  be  the  route  usually  traveled 
by  persona  pursuing  a  journey  between  the 
given  points;  and  h£ld,  that  where  the 
usual  and  speediest  route  was  by  rail,  the 
sheriff  might  convey  the  prisoner  in  that  way 
and  charge  mileage  for  the  distance  traveled, 
although  tfiere  was  a  shorter  route  by  high- 
way :  Maynard  v.  Cedar  County,  51-430. 

208.  A  sheriff  is  not  entitled  to  mileage 
for  conveying  a  prisoner  from  the  county  jail 
to  the  court  room,  where  it  does  not  appear 
but  that  the  two  places  are  in  the  same  build- 
mg:  Bringolf  v,  Polk  County,  41-554. 

204.  Where  a  sheriff  was.  entitled  by 
statute  to  fees  and  mileage  for  attending 
the  prisoner  before  the  court  or  judge  when 
required,  heid,  that  for  attendance  before 
the  court  with  five  prisoners  at  the  same  time 
and  for  the  same  purpose  he  was  entitled  to 
but  one  fee  and  mileage  for  one  prisoner : 
Ibid. 

20o.  The  same  fees  should  be  allowed  for 
conveying  a  prisoner  to  the  reform  school  as 
for  conveying  a  convict  to  the  penitentiary : 
Ibid, 

206.  Under  Code,  g  3788,  bs  it  originally 
stood,  allowing  the  sheriff,  in  full  compensa- 
tion for  conveying  each  convict  to  the  peni- 
tentiary, sixteen  cents  for  each  mile  traveled, 
to  be  computed  from  thex^ounty  seat  by  the 
most  direct  route  of  travel,  held,  that  the 
sheriff  was  entitled  to  that  rate  of  mileage 
for  each  mile  traveled  on  the  journey  going 
and  returning:  Harding  v.  Montgomery 
County,  55-41. 

207.  But  such  compensation  was  in  full  of 
all  services,  and  the  sheriff  could  not  charge 
car  fare  and  hotel  bills  in  addition  to  the 
mileage  thus  allowed :  Ibid, 

205.  The  allowance  made  by  that  section 
for  conveying  an  insane  person  to  an  asylum 
was  held  applicable  only  where  the  person 
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OQOTeyed  bad  been  adjudged  insane  under 
aatutofy  provisions:  Ibid, 

SOO.  Copy  fees:  Under   statutes  providing 

for  serrioe    of    subpoenas    by  delivering   a 

oopT,  and  that  tbe  sberiff  shall  have  fees  for 

copaea  of  papers  required  by  law  when  made 

by  hhn,  hddy  that  be  is  entitled  to  the  copy 

fee  in  addition  to  tbe  fee  for  service,  where 

the  copy  was  made  by  him:  Bringolfv,  Polk 

Covnty,  41-554. 

210.  Servini^  execatlon,  fee  for,  under 
ptevious  statute,  see  Bell  v,  Weddittffton,  54r- 
561. 

21 1.  Salary:  The  board  of  supervisors  may 
ptoperly  fix  tbe  amount  of  the  sheriff's  an- 
nual salary  at  tbe  beginning  of  his  term*  and 
the  rendering  of  the  service  on  the  faith  of 
^Qch  action  will  constitute  a  contract  hind- 
ing  upon  tbe  county:  Holmes  v.  Lucas 
County^  5a-211. 

21:L  Bailiffs:  Where  a  hailiff  is  appointed 
and  performs  services  for  which  fees  are 
allowed  by  law,  such  bailiff  becomes  en- 
titled to  tbe  fees,  which  must  be  taken  into 
account  in  fixing  the  compensation  to  be 
allowed  bim  by  the  board  of  supervisors: 
J^ringoif  v,  Polk  County^  41-564. 

213.  Mistake  as  to  fees:  Where  a  sheriff 

bad  presented  his  claim  for  certain  services 

vhicb  bad  been  allowed  by  the  party  and  paid, 

h*:ld^  tbat  be  could  not  afterward  recover  ad- 

ditioDal  compensation  for  the  same  services, 

altboag^h  in  lus  original  claim  he  had  not 

a«ked  all  tbat  the  law  allowed  him  for  such 

services:   Harding  v.  Montgomery  County, 

55^1. 

S14.  Where  the  board  of  supervisors  had, 

by  reaBon    of  erroneous  certificates  of  the 

derk,  paid  fees  and  costs  to  the  sheriff  in 

iDme  cases  twice  or  thrice  over,  held,  that  the 

ocmnty  might  recover  back  the  money  as  paid 

by  mistake:  Holmes  v,  Lucas  County,  53- 

213.  Treasurer:  An  attempt  of  the  board 
of  ;>upervisor8  to  make  an  allowance  to  the 
treasurer  greater  than  authorized  by  statute 
cannot  be  construed  into  an  allowance  to  the 
extent  to  which  an  allowance  is  authorized : 
Griffin  t\  Clay  County,  63-413. 

216.  Auditor:  Where  a  county  auditor 
during  one  term  received,  by  reason  of  the 
action  of  the  board,  a  certain  amount,  with 
tbe  ^ipvdation   that  the  fees  of  the  office 


should  be  applied  thereon ;  and  upon  re-elec- 
tion applied  for  increase  of  salaiy  and  was 
allowed  a  smaller  sum,  nothing  being  said  as 
to  fees,  held,  tbat  under  the  latter  allowance 
he  was  entitled  to  the  fees  in  addition  to  the 
salary  allowed :  Madison  County  v.  Holliday, 
43-251. 

217.  District  attorney:  Where  one  stat- 
ute as  to  the  compensation  of  district  attor- 
neys repealed  a  former  statute  on  the  same 
subject,  held,  that  such  officer  could  not 
claim,  in  addition  to  the  compensation  under 
the  latter  statute,  the  fees  provided  for  un- 
der the  prior  one :  Ellis  v.  Jackson  County, 
3a-175;  Bradley  V.  Marshall  County,  38-178. 

218.  Where  two  or  more  defendants  are 
indicted  jointly  and  plead  guilty,  the  district 
attorney  is  entitled  to  the  fee  provided  in 
such  cases  for  each,  as  a  separate  judgment 
must  be  rendered  against  each  one :  State  v. 
Hunter,  33-361. 

219.  To  entitle  the  district  attorney  to  the 
percent,  on  "fines  and  forfeitures  actually 
collected  by  him,"  it  is  not  essential  that  the 
money  collected  shall  actually  pass  through 
liis  hands :  Smith  v.  Linn  County,  55-233. 

220.  Justice  of  the  pence:  In  default  cases, 
where  plaintiff  is  required  to  prove  up  his 
claim  before  getting  judgment,  the  justice  is 
entitled  to  both  a  trial  fee  and  a  fee  tor  enter- 
ing judgment :  Shxtw  v,  Kendig,  57-390. 

221.  The  justice  is  not  entitled  to  the  fee 
**  for  drawing  and  approving  a  bond  when 
required  in  any  case,"  when  the  bond  is  pre- 
pared by  an  attorney  and  handed  to  the  jus- 
tice merely  to  be  approved  and  filed :  McKay 
t\  Maloy,  58-33. 

222.  The  justice  cannot  collect  from  the 
debtor  the  fees  provided  for  collection  of 
money  without  suit.  Such  compensation  is 
not  costs,  but  fees  to  be  recovered  from  the 
party  demanding  the  service :  Pennington  v. 
Beedy,  50-85. 

223.  Constable:  Fees  of  a  constable  for 
serving  an  original  notice  of  suit  in  a  court  of 
record  may  be  taxed  up  as  costs :  Du  Boise  v, 
Babcock,  42-233. 

224.  Shorthand  reporter:  The  reporter 
cannot  be  required  to  transcribe  and  file  his 
notes  until  his  fees  therefor  are  paid,  even 
where  he  has  by  order  of  the  court  taken 
down  in  writing  the  evidence  offered  in  an 
equitable  action :  Godfrey  v,  McKean,  54-127. 
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225.  Clerk  of  the  penitentiary:  An  act 

increasing  the  salaiy  of  the  clerk  of  the  pen* 
itentiary  at  Fort  Madison,  held  not  to  oper- 
ate to  increase  the  compensation  of  the 
clerk  of  the  penitentiary  at  Anamosa:  Kin- 
sey  V.  Sherman,  46-463. 


OBDEBS. 

See  Peachcb,  V. 


OBieiNAL  NOTICE. 

I.  Form. 
n.  Service. 
III.  Method    of    service  in  particular 

CASES. 

As  to  the  effect  of  defective  or  insufficient 
notice  or  service,  when  the  court  holds  it 
sufficient,  see  Jurisdiction,  IV,  b. 

I.  Form. 

1.  Not  process:  The  original  notice  is  not 
a  process  of  the  court  and  need  not  be  in  the 
style  of  "The  State  of  Iowa"  (Const.,  art.  5, 
§  8):  NicJiols  v.  Burlington^  etc.,  Plank Boad 
Co.,4  G.  Gr.,  43;  Klingel  v.  Palmer,  42-166. 

2.  A  summons  or  subpoena  in  chancery  is 
not  sufficient  to  constitute  an  original  notice 
under  the  requirements  of  the  statute :  McKee 
V.  Harris,  1-364. 

8.  Misnomer  of  defendant:  Where  the 
petition  and  original  notice  gave  defendant's 
christian  name  incorrectly,  and  service  was 
made  by  leaving  a  copy  at  defendant's  usual 
place  of  residence  while  she  was  temporarily 
sojourning  elsewhere,  and  defendant  was  ig- 
norant of  the  pendency  of  the  action  until 
after  judgment  and  levy  of  execution,  and 
then  offered  to  pay  the  amount  actually  due, 
but  plaintiff,  with  notice  of  the  facts  before 
the  levy,  sold  defendant's  property  thereun- 
der, held,  that  defendant  not  being  personally 
served,  and  having  no  actual  notice,  was  not 
required  to  take  advantage  of  the  misnomer 
by  pleading  in  abatement,  and  that  plaintiff 
and  the  officer  executing  the  writ  were  liable 
in  trespass:  Journey  v.  Dicker  son,  21-308. 

4.  Publication  of  notice  in  which  defend- 
ant's name  was  stated  as  "P.  T.  B.  H  — 


dent  to   confer    jurisdiction:    Fanning  v. 
Krapfl,  61-417. 

5.  But  where  the  original  notice  was  di- 
rected to  "  P.  T.  B.  H ,  wife  of  John  C. 

H ,"  held,  that  it  was  sufficient  to  give 

the  court  jurisdiction  of  "  T.  P.  B.  H— 


»i 


I* 


instead  of  "  T.  P.  B.  H 


n 


held  insuffi- 


it  appearing  that  she  was  generally  and  bet- 
ter known  in  the  county  of  her  residence  as 

the  wife  of  John  C.  H than  by  her  own 

» 

name :  Fanning  v.  Krapfl,  68-244. 

6.  A  party  duly  served  with  notice  be- 
comes a  party  to  the  action  without  appear- 
ance :  Aultman  r.  McLean,  27-129. 

7.  Deseription  of  the  court:  A  notice  in- 
forming defendant  that  a  petition  would  be 
filed  in  the  office  of  the  clerk  of  the  district 
court  of  Des  Moines  county,  held  sufficiently 
descriptive  of  the  court :  Nichols  v,  Burling- 
ton, etc.,  Plank  Boad  Co.,  4  G.  Gr.,  42. 

8.  The  original  notice  need  not  give  the 
name  of  the  state:  Lyon  v,  Byington,  10- 
124. 

9.  Statement  of  cause  of  action:  A  notice 
simply  stating  the  amount  of  plaintiff's  claim 
without  stating  its  nature  is  not  sufficient: 
Moody  V.  Taylor,  12-71. 

10.  The  notice  is  not  to  set  forth  tlie  cause 
of  action  in  detail,  but  the  defendant  should 
be  informed  with  reasonable  certainty  as  to 
the  nature  of  plaintiff's  claim,  or  the  remedy 
sought,  as  well  as  of  the  amount  of  recovery 
asked :  Ibid. ;  Harkins  v,  Edwards,  1-296. 

11.  Notice  of  an  action  to  foreclose  a  mort- 
gage, without  claiming  any  special  sum,  held  . 
sufficient  to  warrant  a  personal  judgment  for 
the  amount  due :  York  v.  Boardman,  40-57. 

12.  Where  the  original  notice  advised  de- 
fendants that  plaintiff  clamed  of  them  a 
judgment  on  a  note  and  foreclosure  of  the 
mortgage  given  to  secure  payment  of  the 
same,  while  in  the  petition  he  claimed  judg- 
ment against  them  for  the  foreclosure  of  the 
mortgage,  and  judgment  against  only  one  of 
them  for  the  amount  of  the  note,  held,  that 
there  was  no  material  variance  between  the 
notice  and  petition:  Hickman  v.  Chamhera, 
10-301. 

13.  The  law  does  not  require  that  the  orig- 
inal notice,  in  an  action  to  foreclose  a  mort- 
gage, shall  describe  the  land  covered  by  the 
mortgage :  Van  Sickles  v.  Town,  5^259. 

14.  A  notice  informing  defendant  that 
there  was  on  file  in  the  office  of  the  derk, 
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^c,  a  petition  of  plaintiff  claiming  of  him 

the  sam  of dollars,  **  as  money  due  on 

a  fvomissory  note,'^  held  sufficient,  though 
the  plaintiff  i^as  not  the  payee  of  the  note, 
bat  claimed  It  by  transfer :  Elliott  v,  Corbin, 

1^.  A  notice  stating  the  claim  as  upon  a 
jfnxaisBOTj  note,  when  it  was  in  fact  upon  a 
jCoaranty  of  a  non-negotiable  instrument, 
hdd  suflicient:    Peddieord  v.  Whittam,  9- 

IIL  A  notice  claiming  of  defendant  a  cer- 
tain sum  "  as  money  due  for  your  tresixasses 
upon  and  injuries  done  certain  parcels  of  real 
estate  of  your  petitioner,'*  held  sufficient: 
Det  Moines  Nav,  <£  R.  Co,  v,  Doran,  4-558. 

17.  Where  the  petition  contained  two 
counts,  one  for  damages  under  the  statute 
for  the  killing  of  stock  by  a  railroad,  the 
other  for  damages  for  the  same  act  recovei'- 
able  at  common  law,  Jield,  that  the  original 
notice  claiming  the  damages  given  by  the 
statute  was  sufficient  as  to  both  counts,  the 
cause  of  action  in  either  case  being  the  same  * 
Ptarsonv.  MUicauJcee  <&  St,  P.  R,  Co.,  45-497. 

18.  In  the  original  notice  in  an  action  for 
divorce  it  is  not  necessary  to  state  that 
alimony  is  claimed.  It  is  allowed  as  an 
incident  of  the  main  action:  McEtcen  v. 
McEuren,  26-375:  Darrowv.  Darrow,  43-411. 

19.  A  slight  variance  as  to  the  amount 
claimed  between  the  petition  and  the  notice 
will  not  be  a  fatal  defect :  Anderson  v.  Kerr, 
10-236. 

SO.  Statement  that  Judgment  will  be 
entered :  A  notice  that,  for  failure  of  de- 
fendant to  api)ear,  judgment  would  be  ren- 
dered against  him,  held  sufficient  without 
specifying  that  default  would  be  entered  for 
want  of  appearance:  Farmers^  Ins,  Co,  v, 
Highsmith,  44-330. 

2L.  Statement  as t-o  time  for  appearance: 
*nie  origiDal  notice  should  fix,  by  name,  the 
term  at  which  defendant  is  required  to  ap- 
pear. {Elxplaining  Lemonds  v.  French,  4 
G.  Gr.,  123,  and  Butcher  v.  Brand,  6-235) :  Des 
Moines  Branch,  etc.  Bank  v.  Van,  12-523; 
Van  Varl  7.  Van  Dam,  14-232. 

2S.  A  notice  requiring  defendant  to  appear 
"  on  or  before  noon  of  the  second  day  of  the 
next  regular  term,"  etc.,  but  not  naming  the 
term,  is  defective:  Decatur  County  v.  Clem- 


23.  A  notice  requiring  defendant  to  **  ap- 
pear and  answer  on  or  before  noon  of  the  15th 
day,"  etc.,  it  appearing  that  the  day  named 
was  the  second  day  of  the  next  term,  was 
held  sufficient,  although  the  term  was  not 
named :  Knapp  v.  Haight,  23-75. 

24.  Where  a  notice  required  defendant  to 
appear  ''on  or  before  the  29th  day,  etc., 
being  the  second  day  of  the  next  term,'*  etc., 
whereas  that  day  was  in  fact  the  fourth  day 
of  the  term,  held,  that  it  was  not  error  to  re- 
fuse to  set  aside  a  default  rendered  on  the 
29th,  there  being  no  showing  that  the  defend- 
ant had  been  misled :  Burr  v,  Wilcox,  19-31. 

25.  A  notice  giving  the  date  of  the  com- 
mencement of  the  term,  but  not  otherwise 
naming  it,  field  sufficient :  Farmers^  Ins,  Co, 
V,  HigJismith,  44-330. 

26.  Notice  requiring  defendant  to  appear 
on  the  second  day  of  the  AprU  term,  **  com- 
mencing April  12th,"  etc.,  when  the  term 
really  commenced  April  18th,  held  insuffi- 
cient :  BocUa  v,  Shvles,  29-507. 

27.  A  notice  requiring  an  appearance  at  a 
date  prior  to  the  term  is  void  and  confers  no 
jurisdiction :  Haws  v,  Clark,  37-355. 

28.  Where^the  notice  fixes  a  date  for  ap- 
pearance of  defendant  which  is  prior  to  the 
service  of  the  notice,  and  therefore  impossi- 
ble, the  notice  will  not  confer  jurisdiction: 
Genther  v.  Fuller,  36-604. 

29.  A  notice  which  does  not  advise  defend- 
ant of  time  and  place  when  and  where  he 
is  required  to  appear,  or  notifies  him  to  ap- 
pear at  a  later  date  than  that  at  which  the 
proceedings  are  afterwards  had,  is  not  merely 
a  defective  notice,  but  is  no  notice,  and  con- 
fers no  jurisdiction  upon  the  court  in  such 
proceedings,  and  a  judgment  therein  ren- 
dered is  void  and  subject  to  collateral  attack : 
Lyon  V,  Vanatta,  35-521;  KitsniUler  v. 
Kitchen,  24-163. 

30.  A  notice,  not  stating  the  term  of  court 
at  which  defendant  is  required  to  appear, 
does  not  confer  jurisdiction.  And  in  a  case 
where  it  was  required  by  statute  that  suit  be 
brought  within  a  limited  time,  and  the  notice 
served  did  not  contain  a  statement  as  to  the 
next  term,  held,  that  a  second  notice  served 
after  the  expiration  of  the  time  limited,  to 
which  the  defendant  appeared,  would  not 
enable  the  court  to  entertain  the  action: 
Jones,  etc.  Lumber  Co.  v.  Boggs,  63-^9. 
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81.  An  original  notice  of  action  in  the  jus- 
tice's court  in  which  the  return  day  is  left 
blank  is  not  such  notice  as  is  required  by 
law:  Fhinney  v,  Donahue^  67-192. 

82.  Where  the  notice  is  defective  in  that 
the  copy  incorrectly  states  the  date  of  com- 
mencement of  the  term  at  wliich  defendant 
18  required  to  appear,  the  original  being  cor- 
rect in  that  respect,  the  remedy  of  defendant 
is  to  apply  to  the  officer  for  an  amended  re- 
turn showing  the  facts  as  to  such  copy, 
and  then  move  to  set  aside  the  default,  or, 
if  the  term  has  expired,  petition  for  a  new 
trial  on  the  ground  of  having  been  prevented 
from  making  an  appearance  and  interposing 
his  defense:  Irions  v.  Keystone  Mfg,  Co., 
61-i06. 

83.  After  proper  service  of  notice  is  made, 
a  subsequent  change  in  the  time  of  holding 
the  term  of  court  will  not  render  the  notice 
insufficient,  and  defendant  must  appear  at 
the  term  as  so  changed :  Peoria  M,  dk  F,  Ins, 
Co,  V.  Dickerson,  28-274. 

34.  Defendant  is  not  entitled  to  a  continu- 
ance unless  for  cause  shown,  when  he  has  ap- 
peared in  response  to  a  notice  defective  only 
in  not  naming  the  term :  Des  koines  Branchy 
etc,.  Bank  v.  Van,  12-523. 

8o.  Place  of  holding  conrt:  A  notice 
which  does  not  state  when  or  where  (t.  e.,  in 
what  court)  defendant  is  required  to  appear 
is  fatally  defective,  and  a  judgment  ren- 
dered thereon  is  void  and  may  be  collaterally 
attacked :  KitsmiUer  v.  Kitchen,  24-168. 

86.  But  it  is  not  necessary  that  the  name 
of  the  city  or  town  in  which  the  court  is  to 
be  held  should  be  stated :  Bond  v,  Epley,  48- 
600. 

n.  Sebyiob. 

87.  Length  of  service  before  term:  Un- 
der the  statute  (Ck)de,  §  2602)  providing  that 
defendant  shall  appear  at  the  next  term 
after  service  if  he  be  served  within  the 
county  where  suit  is  brought  in  such  time 
as  to  leave  ten  days  between  the  day  of 
service  and  the  first  day  of  the  next  term, 
the  day  of  service  and  the  first  day  of  the 
term  are  both  excluded,  in  computing  the 
time,  and  the  last  day  of  service  within 
the  county  for  a  term  commencing  on  Mor- 
day  falls  on  Thursday.    Sunday  is  not  to 


be  excluded  in  the  computation:   Bcbinson 
V,  Foster,  12-186. 

88.  But  under  a  previous  statute  which 
provided  that  process  should  be  served  ten 
days  before  the  return  day,  held,  that  the 
day  of  service  was  to  be  included  in  comput- 
ing the  number  of  days  and  the  return  day 
was  to  be  excluded :  Temple  v,  Carstens,  1  Q. 
Gr.,  492. 

39.  Where  an  original  notice  required  de- 
fendant to  appear  on  or  before  noon  of  a  cer- 
tain day,  designating  it  as  the  second  day  of 
the  next  term,  when  in  point  of  fact  it  was 
the  fourth  day  of  such  term,  held,  that  in  the 
absence  of  a  showing  of  prejudice  it  was  not 
error  to  refuse  to  set  aside  a  default  taken  on 
the  day  named,  though  it  would  have  been 
otherwise  if  the  default  had  been  taken  on 
the  second  day  of  the  term :  Burr  v,  WHoox, 
19-31. 

40.  The  fact  that  notice  is  not  served  sucli 
lengtli  of  time  before  the  term  as  to  entitle 
the  plaintiff  to  a  trial  at  tliat  time  will  not 
justify  a  discontinuance  of  the  action:  Len^ 
onds  V.  French,  40.  Gr.,  123. 

41.  Even  where  by  statute  defendant  can- 
not be  required  to  answer  until  the  lapse  of  a 
longer  period  than  that  required  for  his  ap- 
pearance, yet  he  will  be  in  default  for  failure 
to  appear  at  the  time  required :  McKinley  v, 
Betchtel,  12-561. 

42.  Plaintiff  cannot  have  judgment  for  de- 
fault in  failing  to  answer  before  the  day 
fixed  in  the  notice,  even  though  by  rule  of 
court  he  is  required  to  answer  on  the  first 
instead  of  the  second  day  of  the  term: 
Worster  v,  Oliver,  4-345. 

43.  The  court  may  by  rule  provide  that 
defendant  shall  be  required  to  appear  and 
answer  by  noon  of  the  first  day  instead  of 
the  second  day  of  the  term:  McQrew  v. 
Downs,  67-687. 

Judgment  by  default  rendered  upon  insuf- 
ficient notice  cannot  be  corrected  on  appeal 
unless  motion  to  set  aetide  the  default  has 
been  made  in  the  trial  court :  See  Appeai^, 
g§  197,  198. 

44.  Failure  to  file  petition  by  date  men- 
tioned in  notice:  By  statutory  provision 
(CJode,  §  2600),  if  the  petition  is  not  filed  by 
the  date  fixed  in  the  notice  the  action  will  be 
deemed  discontinued:  Hudson  v,  Blanfus, 
22-323;  Websierv.  Hunter,  50-216. 
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tt.  Bat  nnder  the  prior  statutory  provis- 
ioDS  differing  aliglitly  from  the  foregoing, 
&dd,  that  a  failare  to  file  the  petition  by  the 
time  specified  in  the  notice  would  not  work 
a  dimni^BRl  oC  the  action  if  it  was  filed  ten 
days  before  the  oommencement  of  the  term : 
MeCagree  v.  Quesford,  1-80;  Cheever  v, 
Xaae,  a-295;  Anderson  v,  Kerr,  10-288 ;  Street 
tr.  Porter,  13-887. 

46.  The  fact  that  a  petition  is  by  mistake 
filed  in  the  wrong  court  will  not  prevent  the 
caiQse  being  disoontinued  for  failure  to  file  it 
within  proper  time :  Morgan  v.  SmaU,  83-118. 

47.  Where  a  petition  is  marked  filed  by  the 
cieik  within  the  proper  time,  but  he  makes 
DO  memorandum  of  the  fact  upon  the  ap- 
peai&nce  docket,  it  cannot  be  considered  filed, 
and  the  provisions  of  this  section  are  appli- 
cafcte :  Xick80H  v.  Blair,  59-581. 

48.  In  determining  whether  the  petition  is 
fifed  ten  days  before  the  term,  Sunday  is  to 
be  incladed  in  computing  the  days,  although 
it  ^  the  last  of  the  ten  days :  Canklin  v.  Mai*- 
AaUtoum,  96-122. 

49.  Upon  failure  of  plaintiff  to  file  his  peti- 
tkm  at  the  time  fixed  in  the  notice,  the  law 
implies  that  the  case  is  discontinued  without 
an  order  of  court  to  that  effect:  Clark  v, 
Kerens,  55-361. 

oO.  'Where  the  petition  was  not  filed  by 
^le  date  fixed  in  the  notice  and  it  appeared 
that  no  prejudice  resulted  to  defendant  by 
that  fact,  hdd,  that  a  judgment  by  default 
was  not  rendered  void  on  account  of  such 
irregularity :  Brown  v.  MaHory,  26-469. 

^1.  A  judgment  recovered  upon  a  petition 
filed  after  the  time  named  in  the  notice  is  not 
voidy  and  cannot  be  collaterally  impeached : 
HOdreih  v.  Harney,  62^420. 

iS.  'Where  the  date  fixed  for  the  filing  of 
the  petition  was  previous  to  that  on  which 
the  notice  vp^as  served,  and  the  petition  was 
filed  at  the  time  of  such  service,  but  not  at  the 
time  fixed,  Tield^  that  the  defendant  suffered 
no  prejudice,  and  the  action  should  not  be 
deemed   disoontinued:  Smith  v,  Shaw,  49- 


«3.  An  appearance  to  move  for  a  discontin- 
nance  for  failure  to  file  petition  by  time  fixed 
ia  notice  does  not  waive  the  right  to  such 
dwcoDtinusLnce :  Oiimla  v.  Pitttf  Sons'  Mfg. 

SI  This  section  is  not  applicable  to  actions 


in  justices*  courts.  Even  when  a  petition 
must  be  filed  in  an  action  in  such  court,  it  is 
sufficient  to  file  it  on  the  return  day:  Duffy 
V.  Dale,  43-215. 

55.  By  whom  serTf oe  may  he  made ;  fees: 
If  notice  is  served  by  a  constable,  the  fees 
allowed  him  in  such  cases  may  be  taxed  up 
as  costs :  Du  Boise  v,  Babcock,  43-233. 

56.  But  where  notice  is  served  by  a  person 
not  an  officer,  his  charges  cannot  be  so  taxed : 
Conway  v.  McGregor  &  M.  B,  R,  Co,,  48-82. 

57.  Indorsement  by  officer  of  time  of  re- 
ceipt: The  failure  of  the  sheriff  to  indorse  on 
the  notice  the  time  it  was  received  by  him 
for  service  as  required  by  statute  will  not 
vitate  the  service :  Cobb  v.  Neivcomb,  7-43. 

58.  When  action  deemed  commenced: 
Where  a  notice  was  placed  in  the  hands  of  an 
officer  for  service  on  the  day  before  the  date 
on  which  the  action  was  based  became  due, 
but  was  not  actually  served  until  the  day 
after  maturity,  field,  that  the  actual  com- 
mencement of  the  action  was  the  day  of  act- 
ual service,  and  that  the  statute  (Code, 
g  2582)  declaring  the  action  to  be  commenced 
on  the  date  of  placing  the  notice  in  the  hands 
of  the  sheriff  for  service,  has  reference  only 
to  the  bar  of  the  statute  of  limitations: 
Parkyn  v.  Travis,  50-486. 

5t).  So,  where  a  penal  bond  provided  that 
it  should  be  deemed  fulfilled  unless  action 
thereon  was  begun  by  a  certain  day,  and  no- 
tice of  suit  thereon  was  placed  in  the  handa 
of  the  sheriff  before  that  date  but  not  served 
until  afterward,  held,  that  the  action  was 
not  commenced  in  time:  Proska  v.  McCor- 
mick,  56-818. 

And  see  Actions,  §  68. 

60.  Method  of  service;  return:  The  re- 
turn should  show  a  strict  compliance  with 
the  law,  as  nothing  will  be  presumed  in  its 
favor  when  it  appears  that  the  requirements 
of  the  statute  have  not  been  observed :  DUtz 
v.  Chambers,  2  G.  Gr.,  479. 

6 1  •  Therefore,  held,  that  a  return  was  defect- 
ive which  did  not  state  the  time  of  service, 
and  that  the  fact  that  part  of  the  paper  con- 
taining the  return  was  torn  off,  or  that  the 
return  was  sworn  to  more  than  the  required 
length  of  time  before  the  return  day,  would 
not  cure  the  defect :  Hakes  v.  Schupe,  27-465. 

62.  That  the  return  does  not  state  the 
time  of  making  service  will  not  be  a  fatal  de- 
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feet  in  a  collateral  attack:  Wilson  v.  Call, 
49-463. 

68.  A  return  must  show  the  manner  of 
service — the  acts  done — that  the  court  may 
judge  of  their  sufficiency.  A  return  stating 
that  the  notice  was  duly  served  is  not  suffi- 
cient: Hodges  v,  Hodges,  6-78;  Farris  v. 
Poicell,  10-553. 

64.  A  return  "served  on  John  Long  on 
the  29th  day  of  August,  1857,"  held  insuffi- 
cient: Park  V,  Long,  7-434. 

65.  A  return  stating  "served  within  by 
reading,"  lield  not  sufficient :  Bain  v.  Galyear, 
10-^5 ;  Boker  v,  Chapline,  13-304 

66.  A  return  stating  that  service  of  notice 
was  made  "by  reading  the  same  in  the  pres- 
ence and  hearing  of"  defendant,  held  insuffi- 
cient. Service  should  be  by  reading  to  de- 
fendant: Hynekv.  Englest,  11-310. 

67.  But  held,  that  such  defect  was  cured 
by  a  recital  in  the  return  that  defendant  de- 
manded and  received  a  copy  of  the  notice : 
Anderson  v.  Kerr,  10-338. 

68.  And  a  recital  in  the  return  in  such  a 
case  that  a  true  copy  was  left  with  defend- 
ant, also  held  sufficient  to  cure  the  defect: 
Qrosvenor  v,  Hetiry,  37-269. 

69.  A  party  may  waive  the  reading  of  the 
notice  to  him,  and  such  waiver  can  be  prop- 
erly proved  by  recitals  in  tlie  return  of  the 
officer :  Gregory  v,  Harmon,  10-445. 

70.  A  statement  that  a  copy  was  refused 
by  defendant  sufficiently  indicates  that  one 
was  offered :  Farmers^  Ins.  Co.  v.  Higlismith, 
44-330. 

71.  The  right  of  defendant  to  a  copy  may 
be  waived,  and  the  retm-n  of  the  sheriff  is 
sufficient  evidence  of  that  fact :  Chapman  v. 
Allen,  Mor.,  33. 

72.  If  the  whole  return  shows  a  substantial 
compliance  with  the  statute  it  is  sufficient, 
and  it  is  not  necessary  to  use  the  exact  lan- 
guage of  the  statute :  Macklot  v.  Hart,  12-428. 

73.  Where  the  place  of  making  service  was 
stated  in  the  return  after  the  signature  of 
the  officer,  held,  that  it  sufficiently  appeared 
that  service  was  made  at  that  place :  Wilson 
V.  Call,  49-463. 

74.  In  a  particular  case,  field,  that  the  re- 
turn of  service  was  sufficient :  Low  v.  Barnes, 
60-340. 

75.  Objection  to  senice:  An  obje^^tion  to 
the  sufficiency  of  the  service  of  notice  can 


be  made  only  by  the  parties  as  to  whom  the 
service  is  claimed  to  be  defective:  Semple 
V.  Lee,  13-304. 

76.  FresQinptlons  in  fayor  of  retarn: 
Where  the  return  of  the  sheriff  showed 
service  on  **L.  Burt"  of  a  notice  directed 
to  Luther  Burt,  held,  that  judgment  thereon 
for  failure  to  appear  was  not  erroneous,  and 
that  the  court  was  authorized  to  infer  that 
the  person  served  was  the  person  named  in 
the  notice :  Davis  v.  Burt,  7-56. 

77.  Under  the  Code  of  '51,  which  did  not 
reqnire  the  return  to  state  whether  a  copy  of 
the  notice  had  been  delivered,  field,  that  in 
the  absence  of  any  statement  in  the  return, 
it  would  be  presumed  that  the  officer  had 
done  his  duty  in  that  respect:  Watts  v. 
White,  13-330. 

78.  The  same  presumption  arises  in  favor 
of  a  return  made  by  a  person  not  a  party, 
when  properly  proven,  as  in  favor  of  a  re- 
turn of  a  sheriff:  Macklot  v.  Hart,  13-428. 

79.  Proof  of  service:  The  best  evidence  of 
the  service  of  an  original  notice  is  the  offi- 
cer's return  thereof,  and  if  this  cannot  be  had 
by  reason  of  the  loss  or  destruction  of  the 
notice,  the  testimony  of  the  officer  who  made 
the  service  is  competent  to  prove  the  fact  of 
service  and  return  of  the  notice :  Bridges  v. 
Arnold,  37-221. 

80.  It  seems  that  the  officer's  return  of  serv- 
ice should  be  deemed  conclusive,  and  if  any 
damage  is  suffered  through  his  failure  to 
make  service  in  accordance  with  the  state- 
ments in  his  return,  defendant  should  be  left 
to  his  remedy  on  the  officer's  bond :  Irionsv, 
Keystone  Mfg.  Co.,  61-406. 

81.  Service  made  by  a  constable,  or  by 
any  person  not  a  sheriff,  must  be  proven  by 
his  affidavit:  Moss  v.  Blinn,  7-261. 

82.  A  sheriff  has  no  power,  as  such,  to 
serve  notice  outside  of  the  limits  of  his 
county,  and  the  return  of  service  as  made 
by  him  outside  of  the  state  in  his  official  ca- 
pacity, even  verified  by  oath,  will  not  show 
personal  service :   Weil  v.  Lowentfial,  10-575. 

88.  Acknowledgment  of  service:  A 
waiver  of  service  indorsed  on  the  notice  is 
equivalent  to  acknowledgment  of  service: 
Johnson  v.  Monell,  13-300, 

84.  In  an  appeal  from  an  assessment  of 
damages  for  the  location  of  a  highway,  ac- 
knowledgment  of   service,    signed   by  the 
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saditor,  is  sufficient  to  constitute  a  valid 
srrnce  upon  him,  although  he  is  not  "  de- 
fendant ''  in  the  action :  Libbey  v.  Mcintosh, 

Sa.  SerTlce  upon  attorney  does  not  con- 
stitnte  service  upon  the  client:  Death  v. 
Bank  of  Pitt^mrg,  1-383. 

As  to  acceptance  of  service  by  attorney, 
see  Attorxeys,  g  38. 

S6b  DefeetlTe  serrice:  Insufficient  service 
vill  not  have  the  effect  of  quashing  the 
nt.'tice  and  dismissing  the  cause :  Cheerier  v, 
Ijane^  ^296. 

That  the  judgment  rendered  upon  service 
vhich,  though  defective,  is  held  sufficient  by 
the  court,  cannot  be  collaterally  attacked, 
see  JcKKDicnoN,  IV,  b. 

That  appearance  will  cure  defect  in  service, 
see  Appearance,  g§  17-22. 

S7.  Service  by  lea  Ting  copy ;  return:  It 
fc^  es-*ential  to  the  sufficiency  of  service  by 
leaving  copy,  etc.,  that  it  appear  from  the 
return  that  the  defendant  was  not  found: 
Daris  r.  Burt,  7-66;  Chittenden  r.  Hobbs, 
9^17;  JVosfer  v.  OitTiens,  9-295;  Grant  t\ 
Harlow^  11-429;  Bonsall  v.  Isett,  14-309; 
SidltJS  V.  Heed,  10-589;  Eikenburg  v.  Barrett, 
IO-jSS. 

88.  The  return  of  the  sheriff  need  not 
state  \ivfaat  diligence  was  used  to  obtain  service 
upon  defendant  in  person.  A  return  that  he 
was  not  found  is  sufficient:  Neatly  v.  Bed- 
man,  5-387. 

$9.  A  return,  "the  defendant  not  being 
found,  ^  Is  sufficient  statement  of  that  fact. 
It  is  not  necessary  to  state  that  defendant 
could  not  be  found:  Wilson  v.  Call,  49-463. 

90.  A  return  that  "  defendant  waa  not 
found  '*  vrill  be  presumed  to  mean  that  he 
was  not  found  within  the  county  of  his  resi- 
dence: Macklot  r.  Hart,  12-428. 

91.  It  should  appear  from  the  return  that 
the  person  with  whom  the  copy  was  left  was 
a  member  of  the  family  of  the  defendant.  A 
statement  tliat  she  was  the  mother  of  defend- 
ant, held  not  sufficient :  Lyon  r.  Thompson, 

12-183. 

92.  A  return  stating  that  the  notice  was 
served  on  defendant  Call  by  copy  left,  etc., 
"with  Mrs,  Oalh  she  being  a  member  of  the 
family  "  etc.,  held  sufficient:  Wilson  v.  Call, 

AA    The  place  ^rhere  the  copy  is  left  must 


be  returned  by  the  sheriff  as  defendant's 
usual  place  of  residence,  and  the  copy  must 
be  left  with  spme  member  of  his  family  over 
fourteen  years  of  age.  The  return  must  fur- 
ther show  at  whose  house,  and  the  name  of 
the  person  with  whom,  the  copy  is  left,  or  a 
sufficient  reason  must  be  given  for  the  omis- 
sion: Conrei'sev,  Warren,  4-158. 

94.  Taerefore,  held,  that  a  return  of  service 
upon  F.  H.  W.,  stating,  **  left  a  copy  with 
Mrs.  G.,  at  defendant's  boarding-house,  being 
the  residence  of  £.  E.  G. ,  the  above-named 
Mrs.  G.  being  over  fourteen  years  of  age,  and 
being  a  member  of  the  family  of  K  E.  G.,'* 
was  not  sufficient  to  show  service  upon  de- 
fendant by  leaving  copy :  Ibid. 

95.  But  held,  that  a  return  of  service  by 
leaving  a  copy  with  a  certain  person,  a  mem- 
ber of  the  family  of  defendant,  *'  in  his  usual 
place  of  residence,'*  stating  the  town  and 
county,  was  sufficient :  Neally  v.  Redman,  5- 
387;  Farrisv,  Ingraham,  84-231. 

96.  A  return  "served  by  certified  copy 
left  with  [defendant's]  wife  at  liis  usual  resi- 
dence," held  not  sufficient :  Davis  v.  Burt, 
7-56. 

97.  A  rettum  not  showing  that  the  copy 
was  left  at  the  usual  place  of  defendant's 
residence,  nor  giving  the  name  of  the  person 
with  whom  it  was  left,  held  not  sufficient: 
Tavenor  v.  -Reed,  10-416. 

98.  A  return  of  service  by  leaving  copy 
at  the  residence  of  defendant,  not  stating 
that  defendant  could  not  be  found,  nor  at 
whose  house  the  copy  was  left,  or  that  it 
was  left  at  defendant's  usual  place  of  resi- 
dence, or  the  name  of  the  person  with  whom 
it  was  left,  held  fatally  defective:  Clark  v. 
Little,  41-497. 

99.  A  party  may  have  more  than  one  resi- 
dence though  but  one  domicile:  Love  v. 
Cherry,  24-204. 

100.  Retuim  of  service  by  leaving  copy 
with  a  member  of  the  family,  held  insufficient 
in  a  particular  case :  Pilkey  v,  Oleason,  1-85. 

101.  Service  by  leaving  copy  at  the  store 
of  defendant  with  a  clerk  will  not  be  suffi- 
cient unless  the  return  shows  that  the  store 
was  defendant's  usual  place  of  residence: 
Winchester  v.  Cox,  8  G.  Qr.,  575;  Hendrey 
V.  Wells,  10-587. 

102.  Where  service  is  authorized  on  an 
agent  or  officer  of  a  corporation,  or  member 
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or  agent  of  a  partnership,  personal  service  is 
neoessary,  and  a  service  by  leaving  copy  at 
the  usual  place  of  residence  of  such  person 
will  not  be  sufficient:  Brydolfv,  Wolf,  82- 
509. 

103.  Misnomer  in  serrice  by  copy:  Where 
defendant  is  misnamed  in  a  notice  served  by 
leaving  copy,  and  has  no  actual  notice  of  the 
action,  and  is  not  indebted  to  the  plaintiff, 
he  is  not  bound  by  the  judgment  rendered 
against  him :  Journey  v.  Dickersoiif  21-308. 

104.  Distinction  between  personal,  siib- 
gtltuted  and  constructive  notice:  Notice 
effected  by  reading  and  delivering  a  copy,  or 
by  taking  a  written  acknowledgment,  is  per- 
sonal service.  Service  by  leaving  a  copy  at 
defendant's  usual  place  of  residence,  etc.,  is 
substituted  service,  while  service  by  publi- 
cation is  constructive :  Ibid, 

105.  Effect  of  defects  in  snbstltnted  serv- 
ice: Where  the  return  of  service  by  leaving 
a  copy  did  not  state  the  facts  essential  to 
constitute  such  service,  held,  that  objection 
might  be  taken  to  the  jurisdiction  of  the 
court  rendering  the  judgment :  Clark  v.  Lit- 
tle, 41-497. 

106.  Where  the  requirements  of  the  stat- 
ute as  to  service  by  copy  are  not  observed, 
defendant  is  not  in  court,  and  any  judgment 
against  him  is  erroneous  and  will  be  re- 
versed on  appeal :  Harmon  v.  Lee,  6-171. 

107.  Under  the  provisions  of  the  Code  of 
'61,  requiring  the  mailing  of  a  copy  of  the 
petition  upon  request  of  a  person  served  by 
leaving  copy  of  notice  at  his  place  of  resi- 
dence, held,  that  the  certificate  of  the  clerk 
as  to  the  mailing  of  such  copy  was  not  suf- 
ficient evidence  thereof:  Roberts  v.  Burris, 
12-394. 

108.  Service  by  publication:  A  proceed- 
ing to  foreclose  a  mortgage  may  be  brought 
against  a  non-resident  upon  service  by  publi- 
cation :  Robertson  v.  Young,  10-291. 

109.  The  provisions  for  service  b}'  publica- 
tion in  such  eases  are  not  unconstitutional : 
Palmer  v.  McCormick,  28  Fed.  Rep.,  541. 

110.  An  affidavit  stating  that  defendant 
has  absconded  so  that  ordinary  service  can- 
not be  made  upon  him  in  the  state  is  not 
sufficient  to  give  the  court  jurisdiction  upon 
service  by  publication :  FuUer  v.  Riggs,  66- 
328. 

111.  Service  by  publication  in  foreclosure 


proceedings  may  be  made  not  only  in  actions 
against  non-residents,  but  when  tho  affidavit 
shows  that  personal  service  cannot  be  made 
within  the  state:  Palmer  v,  McCormick,  28 
Fed.  Rep.,  541. 

112.  Statutory  requirements  as  to  publi- 
cation strictly  construed:  Service  by  pub- 
lication being  only  constructive  service  pro- 
vided for  by  the  legislature,  and  to  be  resorted 
to  mainly  in  proceedings  ex  parte,  the  re- 
quirements of  the  statute  must  be  strictly 
complied  with :  BroghiU  v.  Lash,  8  G.  Gr., 
357. 

118.  Where  a  court  acquires  jurisdiction 
only  by  publication,  unless  publication  is 
made  as  required  by  statute,  no  service  is 
obtained,  and  the  proceedings  of  the  court 
under  it  are  void :  Hinch  z\  Weatherford,  2 
G.  Gr.,  244. 

114.  A  party  relying  upon  service  by  pub- 
lication is  held  to  a  strict  and  faithful  com- 
pliance with  the  statute :  Smith  v.  Smith,  4 
G.  Gr.,  266;  Tunis  v,  Withrow,  10-305. 

115.  The  statute  authorizing  service  of 
notice  by  pubHcation  must  be  strictly  pur- 
sued, and  if  the  recitals  in  a  judgment  show 
a  failure  to  comply  with  these  requirements, 
the  judgment  will  be  void:  Barddey  v, 
nines,  83-157. 

lie.  Judgment  by  default  sliould  not  be 
rendered  against  a  party  not  personally 
served,  until  the  court  is  satisfied  that  every 
requirement  of  the  statute  with  reference  to 
the  publication  has  been  performed :  Pinkney 
V.  Pinkney,  4  G.  Gr.,  824. 

117.  The  proof  of  service  of  notice  required 
in  case  of  publication  is  a  condition  precedent 
without  which  a  court  has  no  power  to  enter 
judgment  by  default ;  the  proof  required  being 
made  an  element  of  jurisdiction,  the  record 
should  show  that  it  was  made  before  default 
against  the  debtor:  BroghiU  v.  Lash,  3  G. 
Gr.,  357;  Lot  Two  v.  Stoetland,  4  G.  Gr.,  465. 

118.  Presumption :  The  statute  permitting 
service  by  publication  must  be  strictly  com- 
plied with.  Hence,  in  an  action  to  set  aside 
a  judgment  for  want  of  legal  notice,  where  it 
is  not  shown  by  the  record,  nor  by  evidence 
aliunde,  that  the  defendant  was  a  non-resi- 
dent when  the  service  upon  him  was  at- 
tempted, the  court  will  not  presume  that  be 
was  not  a  resident :  Hartley  v.  Boynton,  5 
McCrary,  453. 
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119L  If  the  record  dlscloeee  the  fact  that 
improper  steps  for  service  by  publication 
vincfa  are  required  to  be  made  matter  of  rec- 
4id  have  not  been  made  to  appear  to  the 
eomt,  the  presumptioii  xv^bich  obtains  in 
fMTKs  ol  the  jariediction.  of  tbe  court  of  gen- 
aal  jurisdiction  is  tbereby   rebutted:  Tunis 

ISO.  Judgment  rendered  upon  service  by 
foblicalaofn  may  be  attacked  coUaterally  by 
Gloving  that  the   essential  steps  have  not 
been  taken.    So    held  under  a  previous  stat- 
ute which  required  the   sending  of  a  copy 
ei  the  petition  by  mail  to  the  defendant,  al- 
thoog^  it  was  decided  by  the  decree  that 
Mendant  had  been  served  with  notice  as  re- 
^sixedbyl&w:  MeOahen  v.  Carr,  6-*881. 

ISl.  Under  a  statute  providing  that  the 
eoozt  might  order  publication  of  notice  in 
GSK  certain  facts  were  shown  by  affidavit, 
Ud»  that  the  filJTig  of  such  affidavit  was 
to  give  the  court  jurisdiction  to 
pabUcation»  and  that  the  fact  that  the 
affidavit  ^was  filed  would  not  be  presumed  in 
she  absence  of  express  adjudication  to  that 
effect:  Bradley  v.  Jamison,  46-68.  And  see 
MiBer  r.  C<yrbin,  46-150. 

122.  But  a  judgment  upon  service  by  pub- 
liestiou  cannot  be  attacked  in  a  collateral 
proceeding  for  mere  insufficiency  in  the  no- 
or  service,  if  the  court  has  held  it  suffi- 
:  Chrtgg  v.  Thompson,  17-107. 
12S.  The  determination  of  a  court  that 
proof  of  service  by  publication  is  sufficient 
cannot  be  questioned  in  a  collateral  proceed- 
ing to  set  aside  the  sheriffs  deed  executed  to 
the  purchaser  at  a  sale  under  a  judgment  re- 
covered on  service  by  publication  only :  Fan- 
*iag  r.  Krapfl,  68-244. 

Further  as  to  the  presumptions  in  favor  of 
PtdUds  of  due  service,  see  JuEiSDicmoN, 
IT,  b. 

]24«  Steps  neeessarj:  Two  conditions 
most  exist  under  the  present  statute  (Ckxie, 
1 3618,  Y  5)  authorizing  service  by  publica- 
ticn  against  a  non-resident  or  a  foreign  cor- 
poration having  property  or  debts  sought  to 
be  taken  by  any  of  the  provisional  remedies, 
hk  order  to  give  the  court  jurisdiction  to  en- 
Is  judgment  against  defendant  upon  such 
lorice.  First,  the  action  must  relate  to  some 
of  the  interests  enumerated  in  the  statute, 
aod  second,  defendant  must  be  a  non-resi- 


dent of  the  state  or  a  foreign  corporation: 
Svoeeley  v.  Van  Steenburg,  69-696. 

125.  If  these  two  conditions  in  fact  exist 
at  the  time  judgment  is  entered,  it  is  valid 
although  their  existence  is  not  shown  to  be 
of  record.  The  statutory  provision  does  not 
require  that  these  facts  be  shown,  but  only 
that  publication  be  made  in  the  manner  and 
for  the  length  of  time  prescribed.  The  fact 
of  publication  must  be  shown  by  the  record 
or  the  judgment  will  be  void.  But  the  exist- 
ence of  the  two  conditions  above  mentioned 
need  not  be  thus  shown.  It  is  the  fact,  and 
not  proof  of  the  fact,  which  confers  juris- 
diction in  these  respects :  Ibid, 

126.  It  is  not  necessary  that  an  affidavit 
for  service  by  publication  in  such  cases 
show  that  defendant  is  a  non-resident.  Such 
non-residence  is  a  jurisdictional  fact,  but  it 
is  to  be  ascertained  and  proved  the  same  as 
any  other  necessary  fact  in  the  case:  Taylor 
V,  Ormsby,  66-109. 

127.  If  defendant  does  not  live  within  the 
state,  plaintiff  may  properly  make  affidavit 
that  service  cannot  be  made  withra  the  state, 
notwithstanding  the  possibility  that  personal 
service  might  be  made  during  a  temporary 
visit:  Palmer V,  McCormick,  30 Fed.  Rep.,. 82. 

128.  Under  a  statute  authorizing  publicar 
tion  of  notice  in  certain  cases,  when  defend- 
ant could  not  be  found  within  the  state,  upon 
proper  showing  of  the  fact  by  affidavit,  hdd, 
that  proof  of  the  non-residence  of  defendant, 
and  return  of  ''not  found''  by  the  sheriff, 
was  sufficient  evidence  upon  which  to  base 
the  determination  that  the  defendant  could 
not  be  found  within  the  state:  Byrne  v,  Hob- 
erts,  31-319. 

129.  While  affidavit  for  publication  of 
notice  as  against  parties  out  of  the  state  un- 
der a  previous  statute  should  state  facts 
showing  that  diligence  had  been  used  to  as- 
certain the  name  and  residence  of  the  party, 
yet  where  everything  else  was  regular,  and 
the  affidavit  stated  the  use  of  diligence,  held, 
that  the  failure  to  state  the  facts  constitut- 
ing such  diligence  would  not  deprive  the 
court  of  jurisdiction  so  as  to  render  its  de- 
cree void :  lAttle  v.  Chambers,  27-522. 

130.  Under  the  same  statute,  held,  that 
the  fact  that  the  affidavit  for  publication 
was  made  by  plaintiff's  attorney,  which  did 
not  explain  affiant's  means  of  knowledge,  or 
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why  it  was  not  made  by  plaintiff,  was  not 
a  ground  for  attacking  collaterally  a  judg- 
ment rendered  on  such  publication:  Banta 
V.  Wood,  82-469. 

181.  Under  previous  statutory  provisions 
that  publication  of  notice  could  only  be  made 
upon  an  order  of  the  court,  held,  that  such 
order  could  not  be  made  by  the  clerk,  and 
that  judgment  upon  service  by  publication 
thus  ordered  was  void :  MiUer  v,  Corbin,  46- 
150;  Royer  v.  Foster,  63-821. 

132.  Under  similar  statutory  provisions, 
held,  that  the  order  for  publication  could  only 
be  made  after  the  notice  had  been  returned 
" not  found"  to  the  court  on  the  appearance 
day  therein  designated :  Pinkney  v,  Pinkney, 
4G.  Gr.,  824;  Trask  v.  Key,  4  G.  Gr.,  872; 
Lot  Two  V,  Swetland,  4  G.  Gr.,  465 ;  Taylor  v, 
Brdbst,  4  G.  Gr.,  584. 

183.  Under  provisions  of  the  Code  of  '51, 
that  default  should  not  be  entered  against  a 
defendant  served  by  publication  until  proof 
was  made  that  a  copy  of  the  petition  and 
notice  had  been  mailed  to  his  address,  held, 
that  judgment  by  default  upon  such  notice 
without  such  proof  being  made  was  void,  and 
that  the  fact  that  the  proof  of  mailing  was 
made  should  appear  of  record  and  would  not 
be  presumed :  Broghill  v.  Lash,  8G.  Gr.,  857 ; 
Taylcyr  v,  Brobst,  4  G.  Gr.,  584. 

134.  Under  such  statute  also,  held,  that 
default  should  not  be  entered  until  proof 
was  made  of  the  sending  of  a  copy  of  the 
petition  and  notice  to  defendant  through  the 
mail  as  required:  Byington  v.  Crosthwait, 
1-148 ;  Carr  v.  Kopp,  8-80 ;  Foley  v,  Connelly, 
9-240;  McCraney  v,  ChUds,  11-54 ;  Wheeler  r. 
Edinger,  11-409;  Bristow  v,  Ouess,  12-404. 

18a.  Also,  held,  that  a  sale  in  an  attachment 
proceeding  in  which  it  did  not  appear  that 
the  petition  and  notice  had  been  thus  mailed 
to  defendant,  was  void,  and  that  the  judg- 
ment could  not  be  made  valid  by  supplement- 
ing defects  in  the  service  and  proofs  after  de- 
fault was  rendered :  Hodsonv,  Tibbetts,  16-97. 

186.  Also,  held,  that  the  fact  of  mailing 
the  notice  and  petition  was  a  jurisdictional 
step  upon  which  the  power  of  the  court  was 
made  to  depend  and  should  be  made  to  ap- 
pear permanently  upon  the  record :  McOahen 
V,  Carr,  6-881 ;  Abdl  v.  Cross,  17-171. 

187.  HelfJ,  also,  that  the  order  for  publica- 
tion in  such  cases  should  direct  the  mailing 


of  a  copy  of  the  petition  and  notice,  but  that 
the  fact  that  it  did  not  so  direct  would  not 
constitute  an  error  in  the  subsequ^it  xnro- 
cecdings  if  it  was  shown  the  copies  were  duly 
mailed :  Lyon  v.  Comstock,  9-806. 

188.  Form  of  notice  in  case  of  pnblfca- 
tlon:  Any  notice  which  would  give  juris- 
diction if  personally  served  upon  the  party  is 
good  when  served  by  publication  in  a  proper 
case  if  the  publicity  of  the  pendency  of  the 
action  which  the  law  intends  is  thereby 
given.  That  is,  a  description  in  the  notice  of 
the  person  intended,  which  would  be  suffi- 
cient if  the  service  was  personal,  is  also  suffi- 
cient when  the  service  is  by  publication: 
Fanning  v.  Krapfl,  68-244. 

189.  Notice  by  publication  of  an  action 
against  certain  lots  and  others  (by  virtue  of 
a  former  statute  authorizing  foreclosure  of 
tax  title  by  a  proceeding  against  the  prop- 
erty), held  not  sufficient  as  to  property  not 
described :  Oaylord  v.  Scarff,  6-179. 

140.  The  affidavit  for  publication  may  be 
sufficient  though  the  venue  be  omitted, 
provided  the  state  and  county  where  it  is 
made  appear  ft'om  the  context:  Palmer  v, 
McCormick,  80  Fed.  Rep.,  82. 

141.  Length  of  publication:  Under  a 
former  statute  providing  that  notice  of  a  pro- 
ceeding therein  referred  to  should  be  pub- 
lished for  a  time  not  less  than  "  once  a  week 
for  four  consecutive  weeks,"  held,  that  the 
notice  was  completed  at  the  last  publication: 
Banta  v.  Wood,  82-469. 

142.  In  what  newspaper:  It  would  seem 
that  under  the  statute  publication  of  the  no- 
tice in  a  paper  published  in  the  county  but 
printed  in  another  county  would  not  be 
good  unless  there  is  no  paper  printed  in  the 
county,  and  the  county  in  which  the  paper 
is  printed  is  the  next  nearest  county :  Coohe 
v.  TaUman,  40-138. 

148.  The  plaintiff  has  the  right  to  desig- 
nate the  newspaper  in  which  publication  of 
original  notices,  or  notices  of  execution  sales, 
shall  be  made :  Herriman  r.  Moore,  49-171. 

144.  The  fact  that  an  original  notice  ^ 
printed  in  a  paper  one  half  of  which  is  "  pat- 
ent insides"  printed  in  Chicago  does  not 
invalidate  the  notice.  If  the  local  and  char- 
acteristic departments  of  the  paper  are  in 
fact  printed  in  the  county  where  the  paper  is 
circulated,  there  is  a  substantial  compliance 
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wift  the    statntory    provisions:  Palmer  v, 
IkCtnrmiek,  80  Fed.  Rep.,  82. 

Itt.  Pablicatlon  before  tlliDg  of  peti- 
ffra,ftel(i,  under  a  previous  statute,  to  be 
prt5|3er.  (Overmling  BiUin^s  v,  Koike,  4»-34): 
forfa-  r.  Henderson,  54-220.  (By  a  subse 
qwnt  statute,  18  O.  A.,  eh.  124;  McClain's 
Aim.  Stat.,  T03,  sncH  service  is  expressly  au- 
thorized.) 

116.  Proof  of  publlf^atlon :  The  provision 
that  proof  of  publication  shall  be  made  by 
iffidaTit  of  the  publisher  or  foreman  is  only 
ipplicable  to  publication  of  original  notices 
ia  the  actions  specified  in  this  chapter.  In 
*Kas  cases  proof  of  x'^blication  may  be 
mde  by  any  one  baving  knowledge  of  the 
&ct:  FamU  t?.  Leighton,  49-174. 

147.  Notlee  by  publication  to  minor: 
Senioe  by  publication  upon  a  non-resident 
minor  is  to  be  uiade  in  the  same  manner  as 
upon  an  adult,  and  w^hen  the  service  is  so 
made,  the  court  tvUI  have  authority  to  ap- 
point a  guardian  ad  litem:  Judd  v,  Mosely, 


148.  Effeet  of  notice  by  pablleation: 
Judgment  in  an  action  to  quiet  title  rendered 
Bpsu  aervice  by  publication  when  without 
afifsarance  for  defendant,  purporting  to  bar 
defendant  from  ever  asserting  any  right  or 
ttOe  to  the  land,  held  not  a  bar  against  de- 
fendant's seeking  in  another  suit  to  assert 
titie  to  the  same  land :  Pitts  v.  Clay,  27  Fed. 
Bep..  eas. 

That  a  judgment  ui)on  service  by  publica- 
tion is  not  personal,  and  binds  only  the  prop- 
erty involved,  see  JmusDicnoN,  §§  174-188. 

149.  Personal  service  upon  defendant  out- 
side of  the  state  supersedes  the  necessity  of 
gervice  hy  publication  and  has  the  same  force 
and  effect:  Mooney  v.  Union  Pacific  R.  Co., 


150.  To  authorize  personal  service  without 
tbe  state  it  is  not  necessary  to  file  an  affidavit 
that  such  service  cannot  be  made  witliin  the 
state  as  it  is  required  in  case  of  publication : 
MiOer  v.  Davison,  81-435. 

And  further  as  to  personal  service  without 
the  state,  see  Jurisdiction,  g§  169, 170. 

IIL    MjrrHOU  of  sebvioe  in  PARnoti- 

LAB   CASES. 

151.  Service  upon  one  member  of  the  firm 
«  sofficient  to  ^ve  the  court  jurisdiction  as 


against  the  pai*tnership :  Gregory  v,  Harmon, 
10-445. 

152.  In  such  case  it  is  not  necessary  that 
the  service  be  made  upon  the  member  while 
employed  in  the  general  management  of  the 
business.  Each  member  is  an  agent  for  all 
the  others  in  the  firm  business,  and  a  service 
upon  any  one  is  sufficient :  Walker  v,  Clark, 
8-474. 

163.  Under  prior  statutory  provisions 
authorizing  judgment  against  a  member  of 
the  firm  in  an  action  against  the  firm,  Jieldf 
that  service  on  one  member  would  author- 
ize a  judgment  against  another  member  not 
served,  only  in  case  the  service  was  made 
during  the  continuance  of  the  partnership : 
Stephens  v.  Parkhurst,  10-70. 

154.  Under  such  provisions,  held,  also, 
that  service  of  notice  upon  an  alleged  partner, 
where  there  was  no  partnership  in  fact,  did 
not  give  the  court  jurisdiction  over  other 
members  of  the  alleged  firm  not  served  and 
not  appearing:  Nixon  v,  Downey,  42-78. 

155.  Where  an  action  is  brought  against 
partners  individually  and  not  against  the 
partnership,  service  upon  one  partner  does 
not  give  jurisdiction  over  the  firm  or  the 
other  partner :  Weaver  v.  Carpenter,  42-343. 

150.  Service  npon  an  agent  of  a  corpora- 
tion, employed  in  the  general  management 
of  the  business  of  a  corporation,  may  be  made 
in  all  actions  without  regard  to  the  place 
where  the  action  is  brought.  The  statutory 
provisions  with  reference  to  service  upon  an 
agent  or  clerk  employed  in  an  office  or 
agency  are  not  applicable :  Centennial  Mut, 
L,  Aat^n  v.  Walker,  50-75. 

157.  An  agent  having  no  authority  to  act 
for  a  corporation  within  the  state,  and  whose 
duties  outside  of  the  state  were  limited  to 
the  investigation  of  facts  and  reporting  them 
to  the  general  manager,  held  not  to  be  such 
an  agent  as  that  service  upon  him  would  con- 
stitute service  upon  the  corporation :  Philp  v. 
Covenant  Mut.  Benefit  Ass'n,  62-633. 

158.  Service  upon  the  trackmaster  of  a 
railroad,  held  not  sufficient  to  constitute 
service  upon  the  company:  Richardson  v. 
Burlington  &  Jf.  R,  R.  Co,,  8-260. 

159.  A  railway  corporation  not  operating 
a  line  of  railway  within  the  state,  and  not 
having  any  office  or  agency  within  the  state, 
out  of  the  business  of  which  the  cause  of  ao- 
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why  it  was  not  made  by  plaintiff,  was  not 
a  ground  for  attacking  collaterfdly  a  judg- 
ment rendered  on  such  publication :  Banta 
V.  Wood,  82-469. 

131.  Under  previous  statutory  provisions 
that  publication  of  notice  could  only  be  made 
upon  an  order  of  the  court,  field,  that  such 
order  could  not  be  made  by  the  clerk,  and 
that  judgment  upon  service  by  publication 
thus  ordered  was  void :  MtUer  v,  Corbin,  46- 
150;  Royer  v,  Foster,  63-821. 

132.  Under  similar  statutory  provisions, 
held,  that  the  order  for  publication  could  only 
be  made  after  the  notice  had  been  returned 
"  not  found  "  to  the  court  on  the  appearance 
day  therein  designated :  Pinkney  v,  Pinkney, 
4Q.  Gr.,  824;  Trask  v.  Key,  4  G.  Gr.,  872; 
Lot  Tux)  V,  Swetland,  4  G.  Gr.,  466 ;  Taylor  v. 
Brdb8t,4Q,  Gr.,  534. 

188.  Under  provisions  of  the  Code  of  '51, 
that  default  should  not  be  entered  against  a 
defendant  served  by  publication  until  proof 
was  made  that  a  copy  of  the  petition  and 
notice  had  been  mailed  to  his  address,  held, 
that  judgment  by  default  upon  such  notice 
without  such  proof  being  made  was  void,  and 
that  the  fact  that  the  proof  of  mailing  was 
made  should  appear  of  record  and  would  not 
be  presumed :  Broghill  v.  Lash,  8G.  Gr.,  857; 
Ta/yl(yr  v.  Brdbst,  4  G.  Gr.,  584. 

184.  Under  such  statute  also,  held,  that 
default  should  not  be  entered  until  proof 
was  made  of  the  sending  of  a  copy  of  the 
petition  and  notice  to  defendant  through  the 
mail  as  required:  Byington  v,  Crosthwait, 
1-148 ;  Carr  v,  Kopp,  3-80 ;  Fbley  v,  Connelly, 
9-240;  McCraney  v.  Childs,  11-54 ;  Wheeler  v. 
Edinger,  11-409;  Bristowv,  Qness,  12-404. 

18a.  Also,  held,  that  a  sale  in  an  attachment 
proceeding  in  which  it  did  not  appear  that 
the  petition  and  notice  had  been  thus  mailed 
to  defendant,  was  void,  and  that  the  judg- 
ment could  not  be  made  valid  by  supplement- 
ing defects  in  the  service  and  proofs  after  de- 
fault was  rendered:  Hodsonv.  Tibbetta,  16-97. 

180.  Also,  held,  that  the  fact  of  mailing 
the  notice  and  petition  was  a  jurisdictional 
step  upon  which  the  power  of  the  court  was 
made  to  depend  and  should  be  made  to  ap- 
pear permanently  upon  the  record :  McGahen 
V,  Carr,  6-881 ;  AbeU  v.  Cross,  17-171. 

187.  Held,  also,  that  the  order  for  publica- 
tion in  such  cases  should  direct  the  mailing 


of  a  copy  of  the  petition  and  notice,  but  that 
the  fact  that  it  did  not  so  direct  would  not 
constitute  an  error  in  the  subsequ^it  pro- 
ceedings if  it  was  shown  the  copies  were  duly 
mailed :  Lyon  v.  Comstock,  9-806. 

188.  Form  of  notice  In  case  of  publica- 
tion: Any  notice  which  would  give  juris- 
diction if  personally  served  upon  the  party  is 
good  when  served  by  publication  in  a  proper 
case  if  the  publicity  of  the  pendency  of  the 
action  which  the  law  intends  is  thereby 
given.  That  is,  a  description  in  the  notice  of 
the  person  intended,  which  would  be  suffi- 
cient if  the  service  was  personal,  is  also  suffi- 
cient when  the  service  is  by  publication: 
Fanning  v.  Krapfl,  68-244. 

189.  Notice  by  publication  of  an  action 
against  certain  lots  and  others  (by  virtue  of 
a  former  statute  authorizing  foreclosure  of 
tax  title  by  a  proceeding  against  the  prop- 
erty), held  not  sufficient  as  to  property  not 
described :  Oaylord  v.  Scarff,  6-179. 

140.  The  affidavit  for  publication  may  be 
sufficient  though  the  venue  be  omitted, 
provided  the  state  and  county  where  it  is 
made  appear  from  the  context:  Palmer  v. 
McCormick,  80  Fed.  Rep.,  82. 

141.  Length  of  pnbllcdtlon:  Under  a 
former  statute  providing  that  notice  of  a  pro- 
ceeding therein  referred  to  should  be  pub- 
lished for  a  time  not  less  than  **  once  a  week 
for  four  consecutive  weeks,"  held,  that  the 
notice  was  completed  at  the  last  publication : 
Banta  v.  Wood,  82-469. 

142.  In  what  newspaper:  It  would  seem 
that  under  the  statute  publication  of  the  no- 
tice in  a  paper  published  in  the  county  but 
printed  in  another  county  would  not  be 
good  unless  there  is  no  paper  printed  in  the 
county,  and  the  county  in  which  the  paper 
is  printed  is  the  next  nearest  county:  Cooke 
V.  TaUman,  40-133. 

148.  The  plaintiff  has  the  right  to  desig- 
nate the  newspaper  in  which  publication  of 
original  notices,  or  notices  of  execution  sales, 
shall  be  made :  Herriman  r.  Moore,  49-171. 

144.  Tlie  fact  that  an  original  notice  is 
printed  in  a  paper  one  half  of  which  is  "  pat- 
ent insides"  printed  in  Chicago  does  not 
invalidate  the  notice.  If  the  local  and  char- 
acteristic departments  of  the  paper  are  in 
fact  printed  in  the  county  where  the  paper  is 
circulated,  there  is  a  substantial  compliance 


ORIGINAL  NOTICE,  II,  in. 


207 


Service ;  method  of,  in  particular  cases. 


the  statutory  provisioxis:  Palmer  v, 
JkCormick,  30  Fed.  Rep.,  82. 

14S.  Pablication  before  HUng  of  pcti- 
thm ,  fce?d,  under  a  previous  statute,  to  be 
proper.  (Overruling  BUlings  v,  Kothe,  49-34) : 
Fo9ier  r.  Hender^n,  54-220.  (By  a  subse- 
^nent  statute,  18  G.  A.  ch.  124;  McClain's 
Aim.  Stat.,  703,  snch  service  is  expressly  au- 
tixirized.) 

14%.  Proof  of  publication :  The  provision 
that  proof  of  publication  shall  be  made  by 
affidavit  of  the  publisher  or  foreman  is  only 
apf^cable  to  publication  of  original  notices 
m  the  actions  specified  in  this  chapter.  In 
I  fiber  cases  proof  of  publication  may  be 
made  by  any  one  having  knowledge  of  the 
fart:  Ftirreil  r.  Leighton,  49-174. 

147.  Notice  by  pablication  to  minor: 
Serrioe  by  publication  upon  a  non-resident 
mxiior  is  to  be  made  in  the  same  manner  as 
upon  an  adult,  and  when  the  service  is  so 
made,  the  court  will  have  authority  to  ap- 
point a  guardian  ad  litem:  Judd  v.  Mosdy, 


148.  Effect  of  notice  by  publication: 
Judgment  in  an  action  to  quiet  title  rendered 
«pon  service  by  publication  when  without 
appearance  for  defendant,  purporting  to  bar 
ilefendant  from  ever  asserting  any  right  or 
txde  to  the  land,  held  not  a  bar  against  de- 
fendant's seeking  in  another  suit  to  assert 
tJXbs  to  the  same  land :  Pitts  v.  Clay,  27  Fed. 
Bep.,  835. 

That  a  judgment  upon  service  by  publica- 
tion is  not  personal,  and  binds  only  the  prop- 
erty involved,  see  Jurisdicijon,  §§  174-188. 

149.  Personal  service  upon  defendant  out- 
sde  of  the  state  supei'sedes  the  necessity  of 
service  by  publication  and  has  the  same  force 
and  effect :  Mooney  v.  Union  Pacific  R.  Co,, 

150.  To  authorize  personal  service  without 
the  state  it  is  not  necessary  to  file  an  affidavit 
that  such  service  cannot  be  made  witliin  the 
tfale  as  it  is  required  in  case  of  publication : 
MiOer  r.  Davison,  81-435. 

And  further  as  to  personal  service  without 
the  state,  see  Jubisdiction,  g§  169, 170. 

EL    MJBTHOD   OF   SBBVIOK  IN   PARTIOU- 

LAB  OASES. 

151.  Service  upon  one  member  of  the  firm 
■  sufficient  to  give  the  court  jurisdiction  as 


against  the  pai-tnership :  Gregory  v,  Harmon, 
10-445. 

152.  In  such  case  it  is  not  necessary  that 
the  service  be  made  upon  the  member  while 
employed  in  the  general  management  of  the 
business.  Each  member  is  an  agent  for  all 
the  others  in  the  firm  business,  and  a  service 
upon  any  one  is  sufficient :  Walker  v.  Clarke 
8-474. 

153.  Under  prior  statutory  provisions 
authorizing  judgment  against  a  member  of 
the  firm  in  an  action  against  the  firm,  heldf 
that  service  on  one  member  would  author- 
ize a  judgment  against  another  member  not 
served,  only  in  case  the  service  was  made 
during  the  continuance  of  the  partnership : 
Stephens  v.  Parkhurst,  10-70. 

154.  Under  such  provisions,  held,  also, 
that  service  of  notice  upon  an  alleged  partner, 
where  there  was  no  pai-tnership  in  fact,  did 
not  give  the  court  jurisdiction  over  other 
members  of  the  alleged  firm  not  served  and 
not  appearing:  Nixon  v.  Downey,  43-78. 

155.  Where  an  action  is  brought  against 
partners  individually  and  not  against  the 
partnership,  service  upon  one  partner  does 
not  give  jurisdiction  over  the  firm  or  the 
other  partner :  Weaver  v.  Carpenter,  42-343. 

150.  Service  upon  an  agent  of  a  corpora- 
tion, employed  in  the  general  management 
of  the  business  of  a  corporation,  may  be  made 
in  all  actions  without  regard  to  the  place 
where  the  action  is  brought.  The  statutory 
provisions  with  reference  to  service  upon  an 
agent  or  clerk  employed  in  an  office  or 
agency  are  not  applicable :  Centennial  Mvi, 
L,  Asffn  V,  Walker,  50-75. 

157.  An  agent  having  no  authority  to  act 
for  a  corporation  within  the  state,  and  whose 
duties  outside  of  the  state  were  limited  to 
the  investigation  of  facts  and  reporting  them 
to  the  general  manager,  field  not  to  be  such 
an  agent  as  that  service  upon  him  would  con- 
stitute service  upon  the  corporation :  Philp  v. 
Covenant  Mut,  Benefit  Ass'71,  62-633. 

168.  Service  upon  the  trackmaster  of  a 
railroad,  held  not  sufficient  to  constitute 
service  upon  the  company:  Richardson  v, 
Burlington  &  M,  B.  B.  Co,,  8-260. 

159.  A  railway  corporation  not  operating 
a  line  of  railway  within  the  state,  and  not 
having  any  office  or  agency  within  the  state, 
out  of  the  business  of  which  the  cause  of  ac- 
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tion  arises,  is  not  within  the  jurisdiction  of 
the  state  or  federal  courts  of  Iowa,  and  a 
service  upon  one  of  its  agents  who  may  he 
found  within  the  state  will  not  confer  juris- 
diction: Elgin  Canning  Co,  v,  Atchison,  etc., 
jB.  Co.,  24  Fed.  Rep.,  866. 

160.  In  an  action  against  a  foreign  insur- 
ance company  brought  in  a  county  in  which 
the  contract  of  insurance  was  made,  service 
of  notice  may  be  made  upon  any  agent  in  the 
state  designated  by  the  company  imder  the 
statutes  of  the  state  as  an  agent  on  whom 
service  may  be  made :  Niagara  Ins,  Co,  v, 
Rodecker,  4T-162. 

161.  A  foreign  corporation  doing  business 
in  the  state  in  .such  way  that  it  may  be 
served  with  notice  under  statutory  provis- 
ions cannot  be  deemed  a  non-resident  in  such 
sense  that  the  statute  of  limitations  will  not 
run  in  its  favor :  WaU  v.  Chicago  dt  N,  W, 
B.  Co,,  69-498. 

162.  Seryice  upon  agent  employed  in  of- 
fice or  agency  throngh  which  business 
transacted :  Under  the  statute  (Code,  §  2618) 
providing  for  the  service  of  notice  upon  any 
agent  or  clerk  employed  in  an  office  or  agency 
for  the  transaction  of  business  in  a  county 
other  than  that  of  the  principal's  residence 
in  actions  growing  out  of  or  connected  with 
such  office  or  agency,  JieUi,  that  service  upon 
an  agent  of  an  insurance  company  whose 
business  is  to  solicit  and  forward  risks,  and 
whose  residence  is  in  the  county,  is  sufficient 
to  constitute  service  upon  the  company,  and 
that  it  is  not  necessary  that  such  agent  should 
be  a  general  agent,  or  have  an  office,  or 
transact  all  the  business  of  the  company  in 
the  county:  Farmers'  Ins.  Co,  v,  Highsmith, 
44-330. 

169.  Under  such  statutory  provision,  held, 
also,  that  service  cannot  be  made  upon  an- 
other agent  of  the  same  party  than  that  who 
transacts  the  business  out  of  which  the  ac- 
tion arises,  and  whose  agency  is  of  a  differ- 
ent scope.  In  such  cases  the  service  must  be 
made  upon  some  one  connected  with  the 
business  out  of  which  the  action  grows,  and  if 
made  upon  an  agent  not  connected  with  such 
business,  it  is  a  case  not  of  defective  service 
but  of  entire  want  of  service :  State  Ins.  Co. 
V.  Granger^  62-272. 

164.  This  statutory  provision  allows  serv- 
ice upon  the   agent  in  a  suit  against  the 


principal  in  matters  connected  with  the 
agency,  but  the  principal  is  not  required  to 
respond  to  service  upon  the  agent  of  a  notioe 
of  garnishment  of  the  principal  in  a  proceed- 
ing for  the  collection  of  a  debt  from  the 
agent  in  no  manner  connected  with  the 
agency :  Upton  Mfg,  Co,  v.  Stewart,  61-209. 

165.  Seryice  upon  mnnicipal  eorpora- 
tlons:  Whether  service  upon  the  chainnan 
of  the  board  of  supervisors  made  outside  of 
his  county  will  confer  jurisdiction  in  an 
action  against  the  county,  gucere:  Gross  v» 
Sioux  County,  2  Dillon,  609. 

166.  Service  upon  the  treasurer  of  an  in- 
dependent school  district  is  a  sufficient  serv- 
ice upon  the  district :  Kennedy  v.  Independ" 
ent  School  Dist,  48-189. 

167.  A  notice  in  a  garnishment  proceeding 
directed  to  A.  B.,  Mayor  of  Iowa  City ;  0.  D., 
Recorder  of  Iowa  City,  and  E.  F.,  Treasurer 
of  Iowa  City,  held  not  to  give  the  court  any 
jurisdiction  of  the  city,  the  notioe  not  being 
directed  to  nor  served  upon  such  persons  as 
officers :  Clafiin  v,  Iowa  City,  12-284. 

That  a  claim  against  a  county  on  an  nn- 
liquidated  demand  must  be  presented  before 
action  can  be  brought  thereon,  see  Municipal 
Corporations,  §§  188-203. 

168.  Service  upon  minor:  Where  the 
service  is  not  upon  the  father,  mother  or 
guardian,  it  should  appear  from  the  return 
that  neither  father  nor  mother  is  within  the 
state,  and  that  there  is  no  guardian  on  whom 
service  could  be  made:  Allen  v,  Saylor,  14- 
435. 

169.  In  summary  proceedings:  Under  a 
former  statute  providing  for  a  summary  pro- 
ceeding against  any  person  for  the  purpose 
of  discovering  the  assets  of  a  deceased  per- 
son and  rendering  a  judgment,  held,  that  ju- 
risdiction was  not  acquired  by  mere  service  of 
citation,  but  that  personal  service  and  ap- 
pearance were  necessary  to  constitute  juris- 
diction for  that  purpose :  Rickman  v,  Stanton, 
32-134. 


PARENT  AND  CHILD. 

1.  Custody  of  child:  At  common  law,  the 
father,  being  under  legal  obligation  to  sup- 
port the  child,  is  entitled  to  its  custody  un- 
less his  disability  is  shown:  Hunt  v.  Hunt, 
4G.  Gr.,  216. 
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S.  Although  ordinarily,  when  parents  are 
Ihring  apart,  the  father  is  entitled  to  the  cus- 
tody of  the  child,  such  right  is  not  absolute, 
asid  in  a  proceeding  for  divorce,  temporary 
provision  may  be  made  for  the  custody  of 
the  children :  Oreen  v.  Chreen,  5^-403. 

3h>  In  an  action  of  habeas  corpus  by  the 
moth^-  against  the  father  for  the  custody  of 
an  infant  child  of  fifteen  months  of  age, 
ttfken  by  the  father  from  the  mother  by 
stealth,  heUd^  that  the  right  of  the  father  to 
the  care  and  custody  of  such  child  was  not 
paramount  to  that  of  the  mother :  State  v. 
Kirkpatriek,  54-878. 

4.  In  habeas  corpus  proceedings:  Al- 
though a  parent  is  entitled  to  the  custody  of 
his  child,  yet  when  he  seeks  such  custody  in 
a  Ao&ecK  corpits  proceeding  the  welfare  of 
the  child  will  be  considered  and  the  custody 
'will  not  be  given  him  if  inconsistent  with 
^he  best  interests  of  the  child :  Ibid. ;  Drumb 
t?,  Keen^  47-435 ;  Fouta  v.  Pierce,  64-71. 

5.  The  principal  object  which  the  court 
seeks  to  secure  in  habeas  corpus  proceedings 
for  the  custody  of  a  child  is  its  welfare: 
Slate  r.  AbWc,  70-174. 

€.  ^"^here  the  father  of  an  illegitimate 
chiki  two  years  of  age  sought  to  recover  the 
custody  of  the  same  from  its  mother,  it  ap- 
pearing that  his  moral  character  was  not  bet- 
ter than  hers,  held,  that  it  was  error  to 
deprive  her  of  its  custody:  Pratt  v,  Nitz, 
4S-33. 

7.  'Where  the  right  to  the  custody  of  a 
child,  under  the  decree  in  an  action  of  di- 
Torce,  has  not  been  waived  or  surrendered, 
and  the  person  decreed  to  be  entitled  to  such 
custody  is  able  to  take  care  of  the  child,  the 
ri^ht  of  custody  under  the  decree  cannot  be 
changed  in  an  action  of  habeas  corpus  on  the 
ground  that  the  welfare  of  the  child  requires 
that  the  other  parent  should  have  its  custody 
and  care :  Jennings  v.  Jeimings,  56-288. 

8.  ReeoTery  of  damages  for  harboring 
Aild  :  A  father  has  the  right  to  the  care  and 
custody  of  his  minor  children  and  to  super- 
intend  their    education    and   nurture,  and 
where  he  is  deprived  of  such  care  and  cus- 
tody,  and  of  this  superintendence,  by  the 
art  of  another,  he  has  his  remedy  by  proper 
action  against  such  person.    This  rule  is  not 
altered  by  the  provisions  of  the  Code  (§  2340) 
that  payment  to  the  child  for  services  ren- 
vois. 11  —  14 


dered  under  a  contract  with  him  will  bar  an 
action  by  the  parent  therefor:  Everett  v, 
Sherfey,  1-356. 

9.  By  emancipation  is  to  be  understood 
such  act  of  the  father  as  sets  the  son  free  from 
his  subjection  and  gives  him  the  capacity  of 
managing  his  own  affairs  as  if  he  were  of 
age.  Such  emancipation  need  not  be  evi- 
denced by  any  formal  or  record  act  of  manu- 
mission, but  it  is  a  question  of  fact  which 
may  be  proved  by  direct  or  circumstantial 
evidence:  Ibid, 

10.  Although  the  father  has  once  so  far 
emancipated  his  son  as  that  he  would  have 
the  right  of  contract  for  his  own  services  and 
seek  his  own  place  of  employment,  yet  the 
father  might  afterwards  assert  his  control 
and  bring  action  for  the  subsequent  harbor- 
ing or  retaining  in  employment  against  his 
will.  After  a  party  has  notice  that  the  par- 
ent does  not  consent  to  the  surrender  of  con- 
trol of  his  child,  it  is  his  duty  to  refuse  such 
child  a  residence  and  employment,  and  by 
not  refusing  to  give  him  such  residence  and 
employment  he  will  render  himself  liable  to 
an  action  for  harboring  such  child :  Ibid, 

11.  Marriage  of  child:  A  parent  cannot 
recover  damages  against  a  pei*son  for  procur- 
ing the  marriage  of  his  daughter  in  good 
faith  and  without  force  and  imposition,  at 
an  age  when  the  ms^rriage  is  binding  accord- 
ing to  the  common  law,  although  it  is  with- 
out his  consent  and  while  the  daughter  is  a 
minor:  Goodwin  v,  Thompson,  2G.  Gr.,  829. 

12.  Agreement  as  to  custody:  Where  the 
father  of  a  child  had  by  written  agreement 
with  a  third  person  placed  such  child  in  the 
custody  of  such  person  for  a  limited  time, 
and  at  the  expiration  of  tliat  time  sought  to 
recover  custody  by  writ  of  Jiabeaa  corpus, 
held,  that  the  feelings  of  defendant  were  not 
to  be  considered  in  view  of  the  fact  that  he 
took  the  child  under  an  express  written 
agreement  providing  for  its  surrender,  and 
that  the  preferences  and  wishes  of  the  child, 
while  not  to  be  ignored,  were  not  entitled  to 
a  controlling  influence,  the  paramount  inter- 
est of  the  child  being  the  primary  considera« 
tion:  Shaw  v,  Nachticey,  41^-653. 

18.  The  right  of  parents  to  the  custody  of 
a  child  is  not  absolute  under  all  circum-? 
stances.  The  parent  can  by  agreement  sur- 
render the  custody  of  his  infant  child  so  as  to 
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make  the  custody  of  him  to  whom  he  sur- 
renders it,  legal :  Bonnctt  v.  Bonnett,  61-199. 

14.  At  common  law  the  father  could  not, 
by  consent  or  agreement,  so  dispose  of  his 
child  as  to  discharge  himself  of  the  obliga- 
tion to  support  it  or  to  deprive  himself  of  the 
right  to  its  custody:  Hunt  v.  Hunt,  4  G.  Gr., 
216. 

15.  While  a  parent  may  provide  by  will  for 
the  care  and  custody  of  a  minor  child,  and 
may  make  a  disposition  of  it  by  assenting  to 
an  act  of  adoption,  he  cannot,  by  mere  oral 
gift,  convey  the  right  to  such  custody :  Bur* 
ger  v.  Frakes,  67^60. 

10.  Liability  for  support:  The  duty  of  a 
parent  to  maintain  his  offspring  until  they 
attain  the  age  of  maturity  is  a  perfect  com- 
mon Jaw  duty,  but  the  liability  of  a  child  to 
support  its  parent  when  indigent,  destitute, 
or  aged,  is  wholly  created  by  statute,  and 
therefore  an  express  promise  on  the  part  of 
the  child  to  pay  for  past  expenditures  made 
by  a  third  person  for  the  parent  is  not  bind- 
ing on  the  child :  Dawson  v.  Dawson,  12-512. 

17-  While  the  obligation  of  parents  to  sup- 
port their  children  at  common  law  is  some- 
what uncertain,  ill-defined,  and  doubtful, 
the  rule  seems  to  be  in  this  country,  that,  in- 
dependently of  any  statute,  parents  are  bound 
to  contribute  to  the  support  of  their  minor 
children,  and  such  obligation  rests  mainly  on 
the  father ;  and  that  in  favor  of  a  third  per- 
son who  supports  the  child,  a  promise  to  pay 
may  and  should  be  inferred  on  the  ground 
of  the  legal  duty  imposed.  But  in  view  of 
the  statutory  provision  rendering  the  prop- 
erty of  both  husband  and  wife  chargeable 
for  family  expenses,  the  wife  who  has 
furnished  the  support  of  the  children  after 
she  has  been  abandoned  by  her  husband  can- 
not recover  for  such  support:  Johnson  v. 
Barnes,  69-641. 

18.  A  father  is  not  legally  bound  for  the 
support  of  his  adult  children  either  at  com- 
mon law  or  under  the  statutes  of  the  state : 
Monroe  County  v.  Teller,  51-670. 

19.  At  common  law  the  father  is  not  lia- 
ble for  necessaries,  such  as  medical  treat- 
ment furnished  to  an  adult  child  at  the 
request  of  such  child,  even  though  the  child 
be  at  the  home  of  the  father,  when  the 
necessaries  are  furnished  to  a  member  of 
his  family,  and  this  rule  is  not  changed  by 


the  provisions  of  the  Code  with  reference  to 
family  expenses :.  BlaMey  v,  Laha,  63-22. 

20.  Liability  of  step-father:  One  who 
marries  a  woman  with  children  by  a  previ- 
ous husband,  and  receives  such  children  into 
his  family,  stands  in  the  position  of  parent 
toward  them,  and  is  entitled  to  their  serv- 
ices, and  is  responsible  for  their  education  and 
maintenance,  and  if  he  is  appointed  their 
guardian,  cannot  claim  compensation  for 
their  support:  Bradford! s  Heirs  v,  Bodfish, 
89-681.     And  see  Oerdes  r.  Weiser,  54-591. 

2 1 .  Where  articles  of  adoption  were  prop- 
erly executed,  but  afterwards  canceled  by 
agreement,  with  the  arrangement  that  other 
articles  should  be  executed,  revesting  in  the 
parent  his  parental  right,  and  pending  the 
proposed  arrangement  it  was  agreed  that  the 
adopting  parent  should  retain  the  child,  re- 
ceiving from  the  natural  parent  compensa- 
tion for  its  support,  held,  that  the  adopting 
parent  had  a  valid  claim  ac:ainst  the  natural 
parent  for  such  agreed  support,  such  as 
would  serve  as  a  consideration  for  the  execu- 
tion of  a  mortgage  by  the  natural  parent  to 
secure  such  compensation :  Clayton  v,  Wltit- 
aker,  68-412. 

22.  A  parent  of  limited  means  may  have 
an  allowance  out  of  the  estate  of  his  child, 
when  ample  for  that  purpose,  for  the  main- 
tenance of  such  child :  Oerdes  v,  Weiser,  54- 
591. 

28.  Services:  The  fact  that  a  child  lives  in 
the  family  of  the  parent  after  becoming  of 
age,  receiving  support  as  one  of  the  family, 
creates  no  liability  on  the  part  of  the  parent, 
in  the  absence  of  express  contract,  to  pay  for 
services  rendered  by  the  child  during  that 
time:  Hart  v,  Flinn,  86-366. 

24.  Damages:  The  father  cannot  recover 
for  the  destruction  of  a  child  in  ventre  sa 
mere,  imless  on  the  basis  of  loss  of  service, 
and  whether  he  could  on  that  ground 
doubted:  Kansz  v.  Ryan,  51-282. 

Further  as  to  recovery  by  parent  for  in- 
juries caused  by  death  of  minor  child,  see 
Damages,  §§  244-247. 

25.  Contract  for  scrrlce  of  child:  Under 
Code,  §  2240,  if  a  minor  has  been  paid  for 
his  personal  services  according  to  contract, 
his  parent  or  guardian  cannot  recover  a  sec- 
ond time  therefor :  Nixon  v,  Spencer,  16-214. 

26.  In  such  case,  his  next  friend  has  no 
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TOOK  right  to  recover  a  second  time  for  such 
services  than  a  jtarent  or  guardian  has :  Mur- 
jAf  r.  J€)hnson,  45-57. 

27.  Where  a  contract  is  made  with  a  minor 
mider  tine  belief  that  he  is  of  age  and  pay- 
ment is  made  to  him,  the  parent  may  be  still 
cntided  to  recover  the  amount  so  paid,  al- 
tbf^gfa  as  against  the  minor  the  contract  is 
htoding:  Darling  v.  Noyes,  3^96. 

As  t«  coBtracts,  etc.,  of  minors,  see  Mi- 
SOBS,  §§  17-21 ;  also  CoNTRAcrrs,  VI,  a. 

SS.  Earnings:  Where  a  minor  with  the 
coosent  of  the  father  has  engaged  in  business 
fca*  himself,  his  earnings  are  not  subject  to 
father's  debts:  Wblcott  v,  Rickey,  2^-171. 
S9.  Illegitimate  children;  presumption: 
law  presumes  the  legitimacy  of  a  child 
bora  anj  time  during  wedlock,  and  the  issue 
d  avoidable  marriage  are  legitimate  until 
tbe  marriage  is  annulled  by  proi)er  proceed- 
ings. Xbey  cannot  be  bastardized  in  a  col- 
lalenl  proceeding :  Niles  v,  Sprague,  18-198. 
M.  Declarations  of  the  parent  after  mar- 
are  not  competent  to  bastardize  tbe 
:  bat  where  the  question  is  one  of  in- 
heritance, such  declarations  are  admissible, 
showing  no  marriage,  to  rebut  the  pre- 
iption  of  legitimacy  of  a  child  begotten 
before  and  bom  after  the  alleged  marriage : 
IlmL 

SI.  A  man  who  knows  a  woman  married 
by  him  to  be  with  child  by  another  man  at 
the  time  of  marriage  is  regarded  as  standing 
»  loco  parentis  as  to  such  child  at  its  birth, 
and  as  adopting  it  into  his  family.  The  law 
in  such  cases  raises  a  conclusive  presump- 
taon  that  the  husband  is  the  father  of  the 
illegitiniate  child.  But  this  rule  would  not 
prevail  in  cases  iuTOlving  questions  of  inher- 
'^sonoe :  State  v.  Shoemaker,  6^-348. 

As  to  inheritance  by  illegitimate  children 
and  what  recognition  by  the  father  is  neces- 
ttry  to  enable  them  to  inherit  from  him,  see 
Estates  of  Decedents,  §§  433-438. 

IS.  Adoption:  Where  there  is  an  entire 

taflare  to  execnte  the  instrument  of  adoption 

m  contemplated  by  statute,  a  court  of  equity 

will  not  carry  out  the  mere  intention  to  do 

w:  Lonff  r.  HetPiti^  44r-368. 

n,  ItightB  of  inheritance  can  only  be  ac- 
qidnd  tbTongh  the  adoption  by  a  full  com- 
/rfttDC^  with  the  provision^  of  the  statute : 
Skmftrv.  Weaver,  5<W78. 


34.  Where  the  articles  of  adoption  are 
properly  executed,  but  not  recorded  during 
the  life-time  of  the  adopting  parent,  the 
adoption  does  not  take  effect  so  as  to  entitle 
the  child  to  inherit  from  the  adopting  parent, 
altliough  the  child  and  his  natural  parents 
have  complied  with  the  terms  of  the  articles : 
Ihid. 

35.  The  filing  for  record  is  as  essential  to 
the  validity  of  the  adoption  as  is  the  execu- 
tion of  the  acknowledgment,  and  a  filing  for 
record  after  the  death  of  the  adopting  par- 
ent will  not  make  the  adoption  valid :  Tyler 
V,  BeynoldSf  53-146, 

86.  So  where  the  written  instrument  of 
adoption  was  almost  entirely  destroyed  by 
accident  soon  after  execution,  by  reason  of 
which  ft  became  impossible  to  make  record 
of  it,  held,  that  the  adoption  was  not  valid : 
GUI  V,  Sullivan,  55-841. 

37.  It  would  seem  that  failure  to  record 
articles  of  adoption  renders  them  voidable 
only.  As  to  whether  the  natural  parent  may, 
on  account  of  such  failure  to  record,  avoid  the 
articles,  and  whether  the  execution  of  new 
articles  which  are  recorded  before  the  record- 
ing of  the  prior  articles  would  constitute  an 
avoidance,  qucere:  Fonts  v.  Pierce,  64-71. 

38.  The  adoption  cannot  be  made  when 
the  minor  has  a  guardian,  at  least  without 
his  consent:  Burger  v.  Frakes,  67-460. 

89.  Inheritance:  A  child  by  adoption  can- 
not inherit  from  the  parent  by  adoption,  un- 
less the  act  of  adoption  has  been  done  in 
strict  accord  with  the  statute:  Tyler  v,  Rey- 
nolds, 53-146. 

40.  Even  though  the  fact  of  the  existence 
of  the  instrument  of  adoption  is  known  to 
the  prospective  heirs  before  the  death  of  the 
ancestor,  the  adopted  child  cannot  inherit, 
unless  the  instrument  of  adoption  is  recorded 
as  required  by  law :  Ibid. 

Further  as  to  inheritance,  see  Estates  of 
Decedents,  §§  430-432. 
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In  what  name  suit  may  be  brought  or  defended. 


m.  Defendants. 

a.  Who  proper  and  who  necessary 

parties  defendant 

b.  Joinder  of  defendants. 

IV.  Misjoinder   or    defect    of    parties, 

HOW  taken  advantaoe  of. 
V.  Bringing  in  new  parties;  substitu- 
tion   of    PARTIES;     transfers    PEN- 
DENTE LITB. 

VL  Persons  under  disability. 

Parties  on  appeal,  see  Appeals,  VI,  a. 
Parties  to  proceeding  by  Certiorari,  see 
that  title,  II. 

I.  In  what  name  suit  may  be  brought 

or  defended. 

1.  In  suit  on  written  instromenti  Under 
statutory  proyision  (Code,  §  2558)  that  when 
an  action  is  founded  on  a  written  instru- 
ment suit  may  be  brought  by  or  against  any 
of  the  parties  thereto  by  the  same  name  and 
description  as  those  by  which  they  are  des- 
ignated in  such  instrument,  it  is  not  neces- 
sary to  allege  either  copartnership  or  corpo- 
rate capacity  in  suing  on  a  contract  made  in  a 
partnership  or  corporate  name:  Harris  Mfg, 
Co.  V.  Marsh,  49-11. 

2.  So  where  the  action  is  against  defendant 
in  the  name  in  which  the  contract  is  signed, 
it  is  not  necessary  to  allege  either  copartner- 
ship or  corporate  capacity :  WendcUl  v.  Os- 
borne, ft3-99. 

3.  Where  the  name  inserted  in  the  instru- 
ment as  that  of  payee  is  not  that  of  a  person, 
partnership  or  corporation,  the  suit  cannot 
be  brought  in  that  name.  So  held,  where  a 
note  was  made  payable  to  **  Steamboat  Pem- 
binaw  and  owners : "  Steamboat  Penibinaw  v. 
Wilson,  11-479. 

4*  By  signing  an  instrument  in  which  the 
payee  is  specified  in  a  particular  manner  the 
maker  estops  himself  from  setting  up  that 
the  name  thus  used  is  not  the  proper  name 
and  description  of  such  payee,  and  an  action 
on  the  instrument  may  be  brought  in  such 
name:  Darns  v.  David,  1  G.  Gr.,  427. 

5.  Proof  of  defendant's  signature  to  a  note 
given  to  a  partnership  in  its  firm  name  is 
sufficient  evidence  to  support  an  action 
thereon  in  the  firm  name :  Gordon  v.  Janney, 
Mor.,  182. 

6.  The  making  of  a  note  payable  to  a  firm 


or  corporation  is  a  written  admission  of  the 
existence  of  such  firm  or  corporation,  and 
proof  aliunde  6f  the  copartnership  or  cor- 
poration is  not  required  in  order  to  make  out 
a  prima  facte  case :  Qriener  v,  Ulerey,  20-266. 

7.  Unknown  defendant:  Under  statutory 
provision  (Code,  §  2557)  allowing  suit  to  be 
brought  against  a  defendant  whose  precise 
name  cannot  be  ascertained  by  describing 
him  as  accurately  as  practicable,  held,  that 
in  a  suit  against  ''the  heirs  of  Otis  Rey- 
nolds," defendants  were  not  described  with 
sufficient  certainty.  The  statutory  provision 
contemplates  that  defendant  shall  be  a  known 
person,  who  can  be  described  with  some  cer- 
tainty:  Reynolds  v.  May,  4  G.  Gr.,  288. 

8*  Where  action  was  brought  to  foreclose 
a  tax  title  as  against  a  tract  of  land  by  de- 
scription under  a  provision  allowing  such 
procedure  when  the  owner  was  unknown, 
held,  that  reasonable  diligence  to  discover  the 
owner  was  required  by  statute  and  should  be 
made  to  appear  by  stating  what  was  done  in 
the  exercise  of  such  diligence:  Lot  Tioov, 
Swetland,  4  G.  Gr.,  465. 

0.  Action  by  or  against  boat  or  vessel: 
Whilst  under  former  statutes  suits  were  au- 
thorized to  be  instituted  against  a  boat  or 
vessel  by  name,  such  statutes  did  not  author- 
ize any  such  boat  or  vessel  to  bring  suit  or 
sue  out  any  writ  or  process  in  that  name: 
Steamboat  Kentucky  v.  Hine,  1  G.  Gr.,  379. 

10.  An  action  cannot  be  prosecuted  in  a 
name  which  is  not  that  of  a  partnership,  cor- 
poration or  person.  "Steamboat  Pembinaw 
and  owners,"  held  not  to  be  the  name  of  a 
party  in  whose  name  action  might  be  prose- 
cuted s  Steamboat  Pembijiawv.  Wilson,  11- 
479. 

1 1.  Misnomer  of  corporation:  Where  the 
corporate  name  was  "  The  Trustees  of  Algona 
College,"  and  a  judgment  was  obtained 
agains.t  the  corporation  in  the  name  of  "Al- 
gona College,"  held,  that  the  judgment  was 
not  void  by  reason  of  the  tnisnomer :  Wilson 
V.  Baker,  52-428. 

13.  L- 11  incorporated  ossociation:  None  but 
a  natural  or  aitificial  person  can  become  a 
party  to  a  suit.  Action  cannot  be  maintained 
in  the  name  of  an  unincorporated  association, 
nor  by  a  third  person  on  a  note  made  for  the 
benefit  of  such  association:  Nightingale  v. 
Barney,  4  G.  Gr.,  106. 
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IS.  Sach  an  association  cannot  sue  in  that 
dttracter,  nor  can  individual  members 
tiiaeaf  prosecute  a  suit  in  behalf  of  other 
Bsmbeis:  Pipe  v.  BcUeman,  1-369. 

As  to  saitfi  for  the  benefit  of  an  unincor- 

infra,  §S  68,  69. 


II.    Plaintiffs. 

&.  Who  may  be  plaintiff;  real  party 

in  i7Uerest, 

IL  S«it  Ib  name  of  real  party  in  inter- 
fst:  Under  the  statutory  provision  (Code, 
I  ^13)  that  every  action  must  be  prosecuted 
m  die  name  of  the  real  party  in  interest  ez- 
cepi  as  othenisise  specially  provided,  the 
pirty  holding  the  legal  title  of  a  note  or  in- 
ilmment  may  sne  on  it,  though  he  be  an 
scent  or  trustee  and  liable  to  account  to  an- 
other for  the  proceeds  of  the  recovery ;  but 
defendant  in  such  cases  may  interpose  any 
ifefense  which  he  may  have  against  the  party 
beoeficiaUy  interested.  The  party  benefi- 
dally  interested  may  also  sue  in  his  own 
same:  Cottier.  Cole,  20-481;  FarioeUv.  Ty- 
ler, &-^S35 ;  Pearson  v.  Cummings,  28*844. 

15.  An  indorsee  may  sue  in  his  own  name, 
ahhoagh  he  holds  the  note  only  aA  security : 
Skddan  v.  Middleton,  10-17. 

ICw  'Where  a  promissory  note  is  indorsed  as 
collateral  necmity,  the  title  passes  to  the  in- 
<fa)v8ee,  who  may  sue  on  it  in  his  own  name 
without  averring  or  showing  that  the  indebt- 
cdneaa  is  bona  fide:  McCarty  v,  Clarky  10-588. 

1 7.  A  party  holding  a  note  and  mortgage 
by  iwritten  assignment  may  sue  thereon  al- 
though he  holds  the  same  only  for  collection : 
Mamn  v.  Cross,  9-S^. 

18u  IVhere  it  appeared  that  the  owner  of 
n^otiable  instruments  had  deposited  them 
with  his  agent  as  collateral  security  for  an- 
other party,  and  to  be  applied  in  payment  of 
the  debt  so  secured,  held,  that  such  other 
party  became  the  owner  thereof  in  such 
aense  that  he  might  have  brought  action  on 
the  secarities  in  his  own  name  as  owner, 
and,  therefore,  that  the  death  of  the  original 
owner  did  not  terminate  the  right  of  such 
agent  to  possession  of  the  notes  and  their 
proceeds :  Bennett  v.  Stoddard,  58-654. 

19.  The  holder  of  notes  secured  by  mort- 
gage  remaiuB    the    real    party  in    interest 


although  he  has  assigned  the  mortgage  secur- 
ing such  notes  without  an  assignment  of  the 
notes  themselves :  Svxxn  v.  Yaple,  35-248. 

20.  Tlie  real  party  in  interest  may  sue  on 
a  negotiable  note,  although  he  is  not  the 
payee  or  indorsee :  McDowell  v.  Bartlett,  14- 
157. 

SI,  He  may  be  entitled  to  sue  under  an  as- 
signment made  otherwise  than  by  indorse- 
ment: Wamock  v,  Richardson,  50*450;  Al- 
lison V.  Barrett,  16-278. 

22.  A  verbal  asssignment  will  be  sufficient 
to  enable  the  assignee  of  a  note  to  sue :  Oreen 
V.  Marble,  87-95. 

53.  The  holder  without  indorsement  of  a 
promissory  note  payable  to  the  order  of  payee 
may  maintain  an  action  thereon  in  his  own 
name:  Trustees  of  Northwestern  College  v, 
Schwagler,  87-677. 

54.  Where  a  note  intended  for  a  principal 
was  executed  to  the  agent  of  such  principal, 
who  died  without  having  transferred  it,  and 
no  administration  on  the  estate  was  granted, 
held,  that  the  principal  might  sue  on  the  note 
in  his  own  name :  McDowell  r.  Bartlett,  14- 
157. 

55.  Where  a  note  left  with  an  agent  after 
maturity  for  collection  by  him  was  wrong- 
fully converted  to  his  own  use  and  after- 
wards seized  under  execution  and  sold  as  his 
property  to  plaintiff,  hdd,  that  plaintiff  had 
not  become  the  owner  and  could  not  sue 
thereon,  not  being  the  real  party  in  interest : 
MeCormick  v.  Williams,  54-50. 

26.  A  person  in  possession  of  a  note  pay- 
able to  bearer  may  maintain  suit  thereon  in 
his  own  name:  AUensworth  v,  Moore,  3  G. 
Gr.,  273;  Biggs  v.  Price,  8  G.  Gr.,  334. 

S7.  A  party  suing  on  an  instrument  not 
negotiable  by  delivery  and  not  payable  to  or 
indorsed  to  him  must  show  by  what  right  he 
claims  to  sue.  It  is  not  sufficient  to  aver  sim- 
ply that  he  is  the  owner:  Montague  v. 
Reineger,  11-503. 

S8«  A  party  suing  on  a  note  must  have  the 
legal  property  or  beneficial  interest  A 
surety,  prior  to  the  payment  of  the  note,  has 
no  right  therein  as  against  the  principal: 
Dennison  v.  Soper,  33-183. 

20.  The  assignee  of  a  chose  in  action  may 
sue  thereon  in  his  own  name :  Roberts  v.  Cor- 
bin,  2^315,  325. 
I      80.  The  assignee  by  verbal  assignment  of 
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an  instrument  of  guaranty  may  sue  thereon : 
Green  v.  Marble,  37-95. 

81.  One  who  has  possession  of  a  county 
warrant  assigned  to  bearer  may  bring  action 
thereon  in  his  own  name:  McConnick  v, 
Grundy  County,  24-382. 

82.  The  assignee  of  a  bond  by  parol  assign- 
ment may  sue  thereon :  Conyngham  v.  Smith, 
16-471. 

83.  Where  plaintiff  sued  as  assignee  of  a 
bond,  the  assignor  thereof  being  made  party 
defendant  and  admitting  such  assignment  of 
record,  Jield,  that  the  obligor  in  the  bond 
could  not  object  that  plaintiff  was  not  the 
owner :  Burrows  r.  Stryker,  47-477. 

84.  Where  the  lessor  had  subsequently  to 
the  lease  sold  the  premises,  but  had  not  as- 
signed the  contract  of  lease,  Tield,  that  he 
might  bring  action  in  his  own  name  under 
the  lease  against  the  lessee  and  a  party  who 
bad  guarantied  the  payment  of  the  rent,  and 
that  the  vendee  might  not  maintain  such 
action,  although  he  might  have  sued  lessee 
alone  for  the  rent:  McLott  v,  Savery,  11-323. 

85.  A  promise  made  to  a  person  holding  a 
lien  is  transferable  with  the  lien  to  an  as- 
signee and  may  be  enforced  in  an  action  by 
the  assignee  in  his  own  name:  Barker  v, 
Guilliam,  5-510. 

86.  It  would  seem  that  the  mortgagee  of 
property  might  maintain  an  action  on  a  pol- 
icy of  insurance  issued  to  the  mortgagor  and 
assigned  to  the  mortgagee  after  loss,  not- 
withstanding a  provision  therein  proliibit- 
ing  its  assignment :  Merslion  v.  National  Ins. 
Co.,  34-87. 

87.  If  the  claim  is  assigned  in  fact,  though 
merely  for  the  purix)6e  of  action,  defendant 
cannot  object  that  suit  is  brought  by  the  as- 
signee even  if  there  is  no  consideration  there- 
for: Gerev.  Council  Bluffs  l7is,  Co.,  67-272. 

88.  Where  a  policy  of  insurance  was  taken 
out  in  the  name  of  the  owner  and  as- 
signed to  the  mortgagee  us  his  interest  might 
appear,  held,  that  an  action  on  such  policy 
might  be  brought  by  the  owner  to  recover 
the  entire  amount  of  the  loss  due  thereon, 
there  being  ample  power  in  the  court  to  en- 
ter such  judgment  in  the  case  as  would  fully 
protect  the  rights  of  all  parties :  Stevens  v. 
Citizens'  Ins,  Co.,  69-658. 

89.  The  assignee  of  a  iHjrsonal  action  for 
tort  may  maintain  an  action  thereon.    Ills 


right  of  action  will  not  be  defeated  by  reason 
of  an  agreement  made  at  the  time  of  the 
assignment  to  pay  a  portion  of  the  amount 
recovered  to  the  assignor:  Vimont  v.  CTit- 
cago  <fe  A^  W.  R.  Co. ,  64-513. 

40.  The  assignee  of  a  cause  of  action  may 
bring  action  thereon  as  the  real  party  in  in- 
terest, although  the  intention  of  the  assign- 
ment was  to  prevent  a  removal  of  the  cause 
to  the  federal  courts :  Vimont  v,  Chicago  <fc 
N.  W,  R.  Co.,  6^296. 

41.  The  fact  that  an  action  is  being  prose- 
cuted by  the  attorney  under  a  champertous 
contract,  or  that  plaintiff  is  prosecuting  the 
action  under  an  assigment  by  a  corporation 
which  it  has  no  power  to  make,  cannot  be  set 
up  to  defeat  the  action :  SmxiU  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  55-582. 

That  in  an  action  by  the  assignee  of  a 
chose  in  action  or  a  non-negotiable  instru- 
ment, defendant  may  interpose  as  a  counter- 
claim any  claim  acquired  against  tlie  assignor 
before  notice  of  the  assignment,  see  Assign- 
ments, §§  38-42. 

42.  A  valid  verbal  transfer  of  an  account 
will  enable  the  transferee  to  bring  action 
thereon :  West  v.  Moody,  33-137. 

43.  One  to  whom  an  account  is  assigned 
with  an  agreement  on  his  part  to  pay  over 
the  proceeds  realized  is  the  real  party  in  in- 
terest entitled  to  sue  on  the  account,  and 
such  a  transaction  does  not  constitute  cham- 
perty :  Knadler  v.  Sharp,  36-232. 

44.  A  judgment  may  be  assigned,  and  ac- 
tion thereon  should  be  prosecuted  in  the 
name  of  the  assignee :  Edmonds  v.  Montgom- 
ery, 1-143. 

45.  Where  a  party,  having  recovered  a 
judgment  for  the  possession  of  certain  land, 
conveyed  such  land  to  another,  held,  that  the 
grantee  became  entitled  to  the  benefit  of 
such  judgment:  Wright  v.  Parks,  10-342. 

40.  The  assignee  of  a  judgment  may  sue 
thereon  in  his  own  name :  Charles  v.  Haskins, 
11-329. 

47.  One  to  whom  a  judgment  has  been  as- 
signed without  consideration  for  the  purpose 
of  enabling  him  to  bring  action  thereon  may 
prosecute  a  suit  to  enforce  its  collection  as 
the  real  party  in  interest,  being  the  holder^of 
the  legal  title :  Searing  v.  Berry,  58-20. 

48.  The  holder  of  the  legal  title  to  real 
property  may  sue  for  trespass,  although  an- 
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«her  party  is  entitled  to  the  proceeds  of 
the  recovery:  State  r.  Butterworth,  2-158, 

4d.  Where  pTox)erty  is  sold  to  one  person 
and  at  his  request  conveyed  to  another  for  a 
spedal  purpose,  the  one  to  whom  it  is  actu- 
ally sold  is  the  proper  party  plaintiff  to  a 
mt  to  recover  for  fraudulent  representations 
in  the  sale:  Phmipa  v.  Bush,  15-64. 

561.  The  holder  of  the  legal  title  of  real  prop- 
erty is  the  real  party  in  interest  in  an  action 
for  the  recovery  thereof,  although  he  be 
vader  obligation  to  account  to  another  for 
the  proceeds:  Beardman  i\  Beckwithj  18- 


51.  Where  the  lessor  of  premises  conveys 
the  same,  the  right  to  collect  rents  afterwards 
aocraing  and  payable  is  in  the  vendee,  and 
he  may  recover  the  same  in  an  action  in  his 
own  name:  Ahercrombie  v,  Redpath,  1-111. 

•2.  A  party  who  has  conveyed  his  interest 
in  property  cannot  thereafter  maintain  an 
actioD  to  quiet  title  to  the  land  so  conveyed : 
J^ige  County  v.  Burlington  <Sb  M.  R.  E,  Co,^ 
40-530. 

«JL  Where  a  party  sued  for  reUef  in  regard 
to  property  which  it  appeared  he  had  before 
conveyed,  hdd,  that  the  burden  of  proof  was 
npoa  him  to  show  that  as  warrantor  or  other- 
wise he  had  such  interest  as  to  entitle  him  to 
maintain  the  acti<m:  Harlow  v.  Oow,  44- 


64.  One  partner  cannot  maintain  an  ac- 
tion on  an  indebtedness  due  to  the  partner- 
ship :  Sypher  v.  Savery,  89-258. 

U.  A  surviving  partner  of  a  firm  is  the 
real  party  in  interest  as  to  claims  existing  in 
favor  of  the  i)artnership,  and  he  should  sue  as 
surviving  partner  without  joining  the  repre- 
sentatives of  the  deceased  partner :  Brovm  v, 
AUen,  35-306. 

M.  Where,  by  the  terms  of  dissolution  of 
a  partnership,  the  proceeds  of  indebtedness 
due  the  firm  was  to  be  applied  to  the  extin- 
guishment of  indebtedness  due  from  the 
firm  to  one  partner,  heldf  that  action  to  re- 
cover such  indebtedness  was  properly  brought 
in  the  firm  name,  and  that  the  partner  en- 
titled to  the  proceeds  was  not  the  real  party 
in  interest  in  such  sense  that  the  action  must 
befarou£:ht  in  his  name:   White  v.  Savery, 

67.  Where  payment  was  made  of  a  part- 
nership note  by  the  administrator  of  a  de- 


ceased partner,  out  of  the  assets  of  the  estate, 
such  note  having  been  allowed  by  the  court 
as  a  claim  against  such  estate,  and  an  action 
was  brought  by  an  administrator  against  the 
surviving  partner  for  contribution,  held,  that 
such  administrator  was  the  proper  party 
plaintiff,  and  not  the  surviving  partner  in 
the  name  of  the  firm :  Hosmer  v,  Burke,  26- 
858. 

58.  Administrators  and  heirs:  Where  one 
became  entitled  to  a  distributive  share  in  an 
estate,  held,  that  at  her  death  it  vested  in  her 
administrator  and  he  alone  could  recover  the 
same  for  the  use  of  the  estate  to  be  expended 
in  the  payment  of  debts  thereof  and  to  be 
distributed  to  the  heirs,  and  tliat  the  heirs 
were  not  proper  parties  to  maintain  an  action 
for  its  recovery :  Rhodes  v.  Stout,  26-813. 

59.  The  heirs  are  not  the  real  parties  in  in- 
terest as  to  a  cause  of  action  in  favor  of  the 
ancestor,  although  no  administration  on  his 
estate  has  been  taken  out,  where  it  does  not 
appear  tliat  the  time  for  the  original  applica- 
tion for  administration  has  expired :  Haynes 
V.  Harris,  83-516;  Baird  v.  Brooks,  65-40. 

60.  But  if  the  period  for  granting  adminis- 
tration has  expired  without  an  administrator 
being  appointed,  action  on  such  a  note  may 
be  maintained  by  the  heirs  as  the  real  par- 
ties in  interest:  Phinny  v.   Warren,  52-882. 

61.  An  administrator  may  be  properly 
joined  in  a  bill  in  equity  by  parties  jointly 
interested  with  his  intestate  seeking  to  set 
aside  a  judgment  in  partition  of  lands :  Pou>- 
ell  V.  SpauMing,  8  G.  Gr.,  443. 

62.  Where  a  bond  in  a  replevin  suit  con- 
cerning property  of  an  intestate  was  made 
payable  to  the  executor  in  his  individual  ca- 
pacity, held,  that  he  might  sue  thereon  either 
in  his  representative  capacity  or  individually : 
Oliver  V.  Toumseiid,  16-430. 

68.  Where  decedent  gave  defendant  a  title 
bond  to  real  estate,  receiving  notes  for  the 
purchase  money,  and  afterwards  bequeathed 
and  devised  the  notes  and  the  title  to  the 
property  with  power  to  convey  to  plaintiff, 
who  was  also  executrix  of  his  will,  held,  that 
the  latter  had  an  election  to  sue  on  the  notes 
and  for  foreclosure  either  individually  or  as 
executrix:  OrimmeUv,  Warmer,  21-11. 

Further  as  to  actions  by  or  against  execu- 
tors or  adminstrators,  see  Estate  of  Deced- 
ents, IIL 
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'  64.  Trustee:  The  beneficiary  in  a  trust 
deed  may  sue  in  his  own  name:  Devin  v. 
Hendershott,  32-192. 

65*  The  penalty  of  a  bail  bond  being  pay- 
able into  the  county  treasury  for  the  benefit 
of  the  school  fund  renders  the  county  such 
a  "  trustee  "  therefor  that  it  may  bring  ac- 
tion for  such  penalty :  Shelby  County  v.  Sim- 
monds,  83-345. 

66.  Where  a  contract  is  made  with  an 
agent  or  trustee,  the  real  party  in  interest 
may  sue  in  his  own  name  without  joining 
such  agent  or  trustee,  or  the  latter  may  sue 
without  joining  the  former :  Rice  v,  Savery, 
22-470. 

67.  An  action  on  an  instrument  made  pay- 
able to  trustees  for  the  benefit  of,  and  to 
secure  repayment  to,  subscribers  to  a  fund  of 
the  amount  subscribed  and  paid  by  them 
may  be  brought  by  the  subscribers  who  have 
not  been  paid,  and  any  subscriber,  if  he  were 
the  only  impaid  subscriber,  might  bring  such 
action  for  himself.  But  as  to  whether  one 
such  subscriber  might  bring  the  action  for 
the  amount  for  which  he  was  entitled  if 
there  were  other  unpaid  subscribers,  the 
court  were  not  agreed :  IhUi, 

68.  Where  a  subscription  was  made  paya- 
ble to  the  treasurer  of  an  unincorporated  as- 
sociation, 7ie2d,  that  he  might  sue  thereon  in 
his  own  name:  McDonald  v.  Oray,  11-508. 

69.  The  trustee  of  an  unincorporated  asso- 
ciation may  sue  in  his  own  name  for  the 
benefit  of  the  association,  as  the  trustee  of 
an  express  trust :  Laughlin  v,  Oreene,  14-92. 

An  unincorporated  association  cannot  sue : 
See  supra,  §§  12,  13. 

70.  While  the  beneficiary  may  bring  ac- 
tion in  liis  own  name  to  foreclose  a  deed  of 
trust,  it  is  necessary  that  the  trustee  of  the 
legal  title  be  made  a  party :  Tucker  v.  Silver, 
9-261. 

71.  An  assignee  suing  by  virtue  of  an  as- 
signment in  writing  of  a  cause  of  action,  by 
setting  out  the  assignment  by  way  of  exhibit 
to  his  petition,  sufficiently  shows  that  he 
sues  ajB  trustee  of  an  express  trust,  without 
further  allegation:  Ooodnoio  v,  Litchfield, 
67-691 ;  Ooodnow  v.  Oakley,  68-25. 

72.  Action  by  agent:  Where  a  contract 
is  made  in  the  name  of  a  person  acting  as 
agent  for  another  and  the  promise  is  made 
to  him,  he  is  the  real  party  having  the  legal 


interest  and  may  sue  thereon :  Fear  v,  Jone»^ 
6-169. 

73.  An  agent  who  is  left  in  charge  of  real 
property  has  no  such  interest  therein  as  to 
enable  him  to  maintain  in  his  own  name  an 
action  for  the  possession  thereof:  McHenry 
V,  Painter,  58-365. 

74.  An  action  to  recover  damages  for  mis- 
take in  transmitting  a  message  by  a  broker 
to  his  principal  may  be  brought  by  the  prin- 
cipal in  his  own  name:  Aiken  v.  Western 
Union  Tel,  Co.,  69-31. 

75.  Person  for  whose  benefit  contract  is 
made:  Where  one  party  purchased  a  stock 
of  goods  coupled  with  an  agreement  on  the 
part  of  the  seller  not  to  engage  in  the  same 
business,  held,  that  the  purchaser  might 
maintain  an  action  for  the  breach  of  such 
agreement,  although  the  purchase  was  made 
for  the  benefit  of  a  third  party :  Moorehead 
V.  Hyde,  38-382. 

76.  Where  plaintiff  had  contracted  with 
different  persons  to  furnish  him  grain,  agree- 
ing to  procure  for  them  transportation  to  the 
common  destination  of  the  grain,  held,  that 
he  might  be  a  proper  party  plaintiff  in  an 
action  against  a  carrier  for  refusing  to  trans- 
port the  grain  when  tendered  by  the  respect- 
ive sellers :  Cobb  v,  Illinois  Cent,  R,  Co,,  38- 
601. 

7  7.  In  an  action  brought  by  a  party  to  re- 
cover an  amount  deposited  by  liim  for  him- 
self and  others  as  a  wager,  held,  that  the 
contract  being  void,  he  could  not  recover  as 
the  "party  with  whom  or  in  whose  name  a 
contract  is  made,"  but  could  only  recover  the 
amount  of  the  deposit  belonging  to  him  indi- 
vidually :  Toney  v.  Snyder,  50-73. 

78.  Where  a  box  belonging  to  two  persons 
jointly,  containing  personal  property  of  each, 
was  taken  by  a  common  carrier  for  transpor- 
tation under  a  contract  with  them  jointly, 
lield,  that  they  might  join  in  an  action  on 
the  contract  for  the  loss  of  the  property  as 
the  parties  with  whom  the  contract  was 
made :  Anderson  v,  Wabash,  St.  L.  <fc  P.  E. 
Co,,  65-131. 

79.  In  action  on  bond:  Under  statutory 
provision  (Ck>de,  g  2552)  that  action  on  a  bond 
intended  for  the  security  of  the  public  gen- 
erally or  of  particular  individuals  may  be 
brought  in  the  name  of  any  person  intended 
to  be  secured  who  has  sustained  any  injury 
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ID  oonseqneiioe  of  a  breach  thereof,  heldf  that 
a  bond  g^ven  partly  for  the  benefit  of  a  party 
Go^  named  therein  might  be  sued  on  by  the 
ppfBon  in  his  own  name:  Huntington  v. 
Filter,  27-276. 

SO.  Where  a  bond  intended  for  the  secu- 
lity  of  a  county  was  improperly  given  to  the 
county  judge,  A«&i,  that  the  county  might 
sue  thereon :  CoUins  v.  Ripley ^  8-129. 

81.  Where  the  bond  of  a  county  treasurer 
was  given  "  unto  the  county  of  Warren  and 
state  of  Iowa,'*  held,  that  it  should  be  oon- 
atraed  as  a  security  to  the  county.  Whether 
the  state  can  maintain  action  on  a  county 
treasurers  bond,  qitaere:  State  v,  Henderson, 

83.  A  person  for  whose  security  an  injuno- 
tion  bond  was  evidently  intended  may  main- 
tun  action  thereon,  though  it  be  not  made 
payable  to  him :  Van  Oorder  v,  Lundy,  6&-448. 

8S.  In  case  of  a  bond  given  to  release  at- 
tallied  property  to  the  sheriff  instead  of  the 
plaintiff,  hdd  the  plaintiff  might  sue  thereon : 
Moorman  v.  Cottier,  32-138. 

84.  In  such  a  case,  if  the  judgment  is  as- 
signed the  assignee  of  the  judgment  may 

action  on  such  bond :  Rowley  v.  Jewett, 


8^  Where  a  bond  is  executed  to  the  sher- 
iff, lai  assignment  by  him  is  not  necessary  to 
enable  a  party  intended  to  be  secured  thereby 
to  bring  suit  thereon :  Sheppard  v.  Collins, 
12-570. 

8^  Wliere  a  constable  wrongfully  levies 
upoa  property  that  is  exempt  from  execu- 
tion, the  owner  of  the  property  may  recover 
damages  therefor  in  an  action  upon  his  bond : 
Strunk  v.  Ocheltree,  11-158. 

87.  Suit  on  an  administrator's  bond  may  be 
faroaght  by  any  person  entitled  to  money 
coming  into  the  administrator's  hands  which 
he  fails  or  refuses  to  pay  over:  Stewart  v, 
fkenice,  65-475. 

88.  Where  a  contractor  gives  bonds  for  the 
perfonnanoe  of  his  contract,  providing  for 
the  payment  of  subcontractors,  a  subcon- 
tractor may  bring  action  thereon  for  breach 
oi  the  contract :  Baker  v,  Bryan,  64-561. 

89.  Where  a  bond  was  given  by  one  who 
oootracted  for  the  execution  of  a  certain  por- 
tion of  the  work  of  constructing  a  railway 
for  the  performaDoe  of  his  contract  which 
provided    for    the    payment   of   aU   claims 


against  him  or  his  subcontractor  for  labor 
performed  in  the  prosecution  of  the  work, 
Jield,  that  laborers  employed  by  a  subcon- 
tractor or  an  assignee  of  the  claims  of  such 
laborers  might  bring  action  on  such  bond  to 
recover  compensation  for  services  rendered : 
Jordan  v,  Kavanaugh,  63-152;  WeUs  v, 
Kavanagh,  70-519. 

90.  In  an  action  against  a  road  supervisor 
upon  his  official  bond,  held,  that  the  town- 
ship clerk  entitled  to  the  money,  for  the 
misappropriation  of  which  the  action  was 
brought,  was  the  proper  party  to  sue :  Wells 
V,  Stomback,  59-376. 

91.  A  bond,  though  not  such  as  is  required 
in  a  particular  case  by  statute,  may  still  be 
good  as  a  common  law  bond,  and  the  party 
for  whose  benefit  it  was  given  may  sue  there- 
on: Sheppard  v.  CoUins,  12-570;  Qarretson 
V.  Reeder,  23-21. 

92.  The  statutory  provision  as  to  actions  on 
bonds  was  not  intended  to  apply  exclusively, 
if  at  all,  to  cases  of  tort,  but  primarily  and 
principally  to  matters  of  contract :  Tficker  v. 
Silver,  9-261. 

98.  Nnmerous  parties;  salt  by  one  or 
more  for  all:  The  equitable  exception  to  the 
rule  that  suit  must  be  brought  in  the  name 
of  the  real  party  in  interest,  by  which  it  is 
allowable  for  one  person  to  sue  for  many 
where  the  question  is  one  of  common  or  gen- 
eral interest  and  the  parties  are  very  numer- 
ous, and  it  is  impracticable  to  bring  them  all 
before  the  court  (which  equitable  exception 
is  embodied  in  Code,  §  2549),  is  not  applicable 
where  each  of  the  parties  might  sue  alone, 
and  there  is  no  necessity  for  joining  them  all 
in  the  action:  Fleming  v,  Mershon,  36-413. 

94.  Therefore,  field,  that  it  was  not  proper 
for  one  or  more  tax  payers  to  bring  suit  in 
behalf  of  themselves  and  other  tax  payers 
interested  in  the  same  question,  to  enjoin 
the  collection  of  a  tax  on  the  ground  of  ille- 
gality: Ibid, 

95.  Where  one  party  sues  for  the  benefit 
of  others,  those  for  whose  benefit  the  action 
is  brought  are  not  parties  to  the  suit  in  such 
sense  as  to  have  the  right  to  appeal :  Ibid. 

96.  One  or  more  of  the  members  of  an  un- 
incorporated society  may  be  sued  or  may 
defend  for  all  if  they  are  so  numerous  that 
it  would  be  impracticable  to  bring  them  all 
before  the  court:  Keller  v,  Tracy,  11-530. 
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97.  In  a  case  wherein  parties  may  jointly 
sue,  one  of  them  may  under  this  statutory 
provision  prosecute  the  action  for  the  benefit 
of  the  others  having  a  common  interest: 
PcUo  Alto  Banking,  etc,  Co.  v,  Mahar,  65-74. 

98.  Action  for  death  of  minor  child:  Un- 
der the  statutory  provision  (Ck)de,  §  2556) 
authorizing  the  father  to  prosecute  as  plaint- 
iff an  action  for  the  expenses  and  actual  loss 
of  service  resulting  from  injury  to  or  death 
of  a  minor  child,  the  damages  to  be  recov- 
ered are  those  accruing  before  the  date  of 
the  minor's  attaining  majority.  For  damages 
accruing  subsequently  the  administrator 
must  sue  for  the  benefit  of  the  estate :  Wal- 
tera  v,  Chicago,  R,  I,  tSb  P,  R.  Co.,  36-458. 

And  see  Damages,  g§  244-250. 

99.  In  action  for  sednction:  The  ac- 
tion of  the  father  for  the  seduction  of  his 
minor  daughter  is  not  taken  away  by  the 
fact  that  the  daughter  has  attained  majority 
before  suit  is  brought :  Stevenson  v.  Belknap, 
6-97. 

100.  The  statutory  provision  (Code,  §  2555) 
authorizing  a  minor  female  to  prosecute  as 
plaintiff  an  action  for  her  own  seduction 
does  not  take  away  the  right  of  the  father  to 
sue  in  case  the  daughter  is  a  minor  at  the 
time  of  the  seduction,  nor  does  it  restrict  his 
damages  to  loss  of  services  or  actual  expenses 
incurred.  If  the  female  seduced  is  a  minor, 
her  father,  mother  or  guardian  may  main- 
tain the  action,  although  she  bo  not  living 
with  nor  in  the  service  of  such  person,  and 
though  there  be  no  loss  of  services :  Ibid, 

101.  In  case  of  such  action  brought  by  the 
father,  he  may  recover  exemplary  damages, 
and  the  jury  are  to  look  not  to  the  loss  of 
service  but  to  the  damages  resulting  from 
all  that  the  father  can  feel  from  the  nature 
of  the  injury :  IbicL 

102.  In  an  action  by  an  unmarried  female 
for  her  own  seduction,  she  may  recover  such 
damages  as  may  be  found  in  her  favor,  and 
the  fact  that  the  petition  does  not  allege  that 
plaintiff  was  damaged  in  any  sum  cannot  be 
first  raised  after  verdict :  Gray  v.  Bean,  27- 
221. 

103.  To  enable  an  unmarrie<l  female  to 
recover  for  her  own  seduction,  it  is  not 
necessary  that  she  be  of  previously  chaste 
character  (as  is  required  in  a  criminal  prose- 
cution for  seduction,  by  Code,  §  8867).   With- 


out that,  she  may  recover  for  loss  of  health, 
etc.,  but  not  for  loss  of  character:  Smith  v. 
Milbum,  17-^. 

104.  Further  as  to  the  action  by  the  parent, 
also  by  the  female,  and  the  measure  of  dam- 
ages, see  Seduction. 

105.  Such  action  survives,  under  Code, 
§  2525,  to  the  personal  representatives  of  the 
female :  Shafer  v,  Cfrimes,  28-550. 

b.  Joinder  of  plaintiffs. 

lOS.  Sureties  who  pay  money  for  their 
principal  may  sue  jointly  for  its  recovery,  or 
severally  for  the  amount  paid  by  each :  Ski]! 
V.  Cross,  21-450. 

107.  Where  several  independent  school 
districts  brought  action  against  another  inde- 
pendent district  to  recover  taxes  levied  upon 
them,  when  they  were  a  part  of  the  same 
district,  which  taxes  they  claimed  defendant 
was  under  obligation  to  pay  entirely,  held, 
that  plaintiffs  could  not  thus  join  their  ac- 
tions: Independent  School  Dist.  v.  Inde- 
pendent School  Dist.,  50-322. 

lOS.  One  of  several  joint  heirs  and  the 
grantee  of  the  interest  of  all  the  co-heirs  in 
the  property  may  join  as  plaintiffs  in  an  ac- 
tion to  set  aside  a  tax  deed  of  such  property : 
Watson  V.  Phelps,  40-482. 

109.  Where,  by  the  terms  of  a  contract, 
two  parties  were  bound  for  the  entire  work 
and  labor  to  be  performed  thereunder,  and 
were  both  liable  for  any  failure  therein,  heU 
that  the  mere  fact  that  each  was  to  receive 
thereunder  a  separate  sum  of  money  did  not 
necessarily  render  it  several,  so  that  they 
could  not  join  in  a  suit  thereon:  Favblev. 
Davis,  48-402. 

1 10.  Joint  owners  of  a  note  should  in  a  suit 
thereon  be  joined  as  plaintiffs  unless  some  of 
them  refuse  to  join,  in  which  case  those  re- 
fusing to  join  could  be  made  defendants. 
The  fact  that  the  note  is  payable  to  them 
jointly  or  to  bearer  and  is  in  the  possession  of 
one  of  them  does  not  entitle  such  payee  to  sue 
as  sole  owner :  McNamec  v.  Carpenter,  56-276. 

111.  In  an  action  to  set  aside  a  contract, 
brought  by  a  third  person  claiming  to  have 
been  defrauded  by  such  contract,  one  of  the 
parties  executing  the  contract  also  claiming 
to  be  defrauded  thereby  may  be  joined  as 
party  plaintiff:  McMurray  v.  Van  OHder, 
56-6a5. 
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112.  An  action  for  breach  of  a  joint  obli- 
gatioQ  to  haxe  lands  which  are  conveyed  to 
different  parties  released  from  the  lien  of  a 
mortgage  may  properly  be  brought  in  the 
name  of  the  several  parties  jointly :  Linderv. 
Lake,  6-164. 

US.  Where  it  was  soaght'to  restrain  the 
collection  of  a  tax,  on  the  ground  that  there 
was  no  assessment  or  levy,  held,  that  owners 
in  severalty  of  different  portions  of  the  prop- 
erty affected  by  such  tax  might  join  as 
plaintiffs:  Brandirff  v,  Harrison  County, 
4S^164. 

114.  Residents  and  tax  layers  of  an  inde- 
pendent district  have  such  direct  legal  inter- 
est in  the  question  of  the  validity  of  the  taxes 
that  they  are  authorized  to  join  in  an  action 
to  declare  them  void:  Wilkinson  v.  Van 
Orman,  70-230. 

1I».  Where  a  city  instituted  proceedings 
to  assess  damages  caused  by  change  of  grade 
cf  a  street  and  assessed  the  same  in  a  partic- 
nlar  case  to  two  persons  as  joint  owners  of 
the  lot,  when  their  ownership  was  in  fact 
several  as  to  particular  portions  thereof,  held, 
that  on  appeal  by  such  owners  to  recover  a 
larger  amount,  the  city  could  not  object  to 
jadjcment  being  in  favor  of  them  jointly: 
Thompson  v,  Keokuk,  61-187. 

116.  In  an  action  of  certiorari  to  review 
the  proceedings  of  a  board  of  supervisors 
in  authorizing  the  construction  of  a  levee 
and  the  assessment  of  taxes  upon  adjacent 
land,  different  property  owners,  each  of 
whom  owns  land  subject  to  assessment  oh  ao- 
oount  of  such  action,  may  join  as  plaintiffs : 
Richman  v.  Board  of  Supervisors,  70-627. 

117.  In  an  action  brought  by  a  tax  pur- 
chaser of  one  of  three  parcels  of  land  against 
the  original  owner  of  all,  held,  that  a  cross- 
petition  by  such  mortgagee  and  also  by  an- 
other junior  mortgagee  against  the  original 
parties  and  tax  purchasers  of  other  tracts  and 
subsequent  purchasers  thereof,  for  foreclos- 
-axe  of  such  mortgage,  was  proper :  Sicitz  v. 
Black,  45-5OT. 

118.  Parties  separately  owning  property 
GO  which  they  reside  may  join  in  an  action 
to  enjoin    the    continuance   of  a  nuisance 
which  affects  the  healthfulness  of  the  neigh- 
borhood and  interferes  with  the  enjoyment 
of  their  property :  Bushnell  v.  Bobeson,  62- 

&40. 


119.  Where  there  is  unity  of  interest  as  to 
the  object  to  be  attained  by  a  bill  in  equity, 
all  parties  seeking  redress  may  join  in  the 
same  complaint:  Powell  v.  Spatdding,  3  G. 
Gr.,  448;  De  Louis  v.  Meek,  2  G.  Gr..  56. 

120.  Where  two  persons  are  improperly 
joined  as  plaintiffs  in  an  action,  the  one  may 
withdraw  therefrom,  and  allow  the  other  to 
continue  the  action  to  recover  the  amount 
duo  him  individually :  Stepanck  v,  Ktda,  36- 
563. 

121.  If  there  is  a  misjoinder  of  parties 
plaintiff,  it  is  competent  for  one  of  them  to 
dismiss  the  action  as  to  himself,  and  such 
dismissal  will  not  affect  the  case  as  to  the 
other  party  plaintiff,  nor  render  the  filing  of 
an  amended  petition  by  the  latter  necessary : 
Hanks  v.  North,  58-396. 

122.  Two  plaintiffs  cannot  sue  in  an  action 
for  slanderous  words  spoken  of  them  jointly : 
Hinkle  v.  Davenport,  38-355. 

J  28.  Parties  who  are  jointly  arrested  and 
tried  for  larceny  cannot  join  as  plaintiffs  in 
an  action  for  malicious  prosecution :  Bhoads 
V.  Booth,  14-575. 

124.  Separate  and  distinct  causes  of  action 
in  favor  of  distinct  parties,  as,  for  instance,  for 
fraudulent  representations  in  regard  to  notes 
transferred  to  them  in  distinct  transactions, 
cannot  be  joined :  Bort  v.  Yaw,  46-323. 

125.  Such  a  defect  is  not  waived  by  failure 
to  raise  the  objection  by  demurrer  or  answer : 
Ibid. 

1 26.  A  joint  petition  by  two  plaintiffs  upon 
two  distinct  causes  of  action  in  favor  of  them 
may  be  attacked  by  demurrer :  Mervin  v.  Sher- 
man, 9-331. 

III.  Defendants. 

a.    WAo  proper  and  vjho  necessary  par- 
ties defendant, 

127.  In  foreclosure :  The  trustee  of  a  deed 
of  trust  of  real  property  should  be  made  a 
party  in  a  foreclosure  proceeding  thereon: 
Tucker  v.  Silver,  9-261. 

128.  The  administrator  is  a  proper  if  not 
a  necessary  party  in  a  proceeding  to  foreclose 
a  mortgage  executed  by  his  decedent :  Dar- 
lington  v,  Effey,  13-177. 

129.  TJie  beneficiary  in  a  prior  deed  of 
trust  is  a  proper  though    not  a  necessatv 
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party  in  the  foreclosure  of  a  junior  mortgage : 
Standish  v,  Dow,  21-863. 

180.  In  an  action  to  foreclose  a  mechan- 
ic's lien,  the  owner  of  the  property  is  a 
necessary  party :  KeUerv,  Tracy  ^  11-580. 

181.  Where  the  property  was  that  of  a 
Catholic  church  unincorporated,  the  legal 
title  being  in  the  bishop,  hddj  that  the  bishop 
or  the  individual  members  of  the  church, 
or  both,  should  have  been  made  parties: 
Ibid, 

132«  And  so  in  an  action  to  foreclose  a 
mortgage  executed  by  defendant  before  his 
marriage,  on  property  which  subsequently  to 
such  marriage  became  his  homestead,  the 
wife  is  a  necessary  party  defendant,  and  her 
rights  in  the  homestead  cannot  be  otherwise 
cut  off:  Chase  v,  Abbott,  20-154. 

188.  A  wife  is  not  a  necessary  party  in  a 
proceeding  to  enjoin  the  sale  of  property 
under  a  mortgage  executed  by  her  husband 
with  whom  she  joined  for  the  purpose  of  re- 
leasing either  her  dower  or  homestead  right: 
Sloan  V.  Cooibattghy  10-81. 

Further  as  to  parties  in  foreclosure,   see 

MOBTGAQES,  VI,  b. 

Adninistrator:  As  to  when  an  adminis- 
trator is  a  proper  or  necessary  party,  see  Es- 
tates OF  Decedents,  III. 

184.  Heirs:  Under  the  facts  of  a  particular 
case,  held,  that  the  heirs  of  a  person  through 
whom  the  title  had  passed  were  not  neces- 
sary parties  to  the  suit,  it  being  simply  a 
question  of  right  as  between  plaintiff  and  de- 
fendant :  Thomas  v,  Kennedy,  24-897. 

185*  In  an  action  to  set  aside  a  fraudu- 
lent conveyance  made  by  a  decedent,  his 
heirs  are  not  proper  parties  defendant :  Har- 
lin  V.  Stevenson,  80-371. 

136.  The  grantor  in  a  conveyance  which 
is  claimed  to  be  in  fraud  of  creditors  is  not  a 
necessary  though  he  is  a  proper  party  de- 
fendant in  an  action  to  set  it  aside :  Potter  v. 
PhiUips,  44r-853. 

187.  In  an  action  by  equitable  proceedings 
to  correct  a  mistake  in  a  chain  of  title, 
previous  grantors  may  be  made  parties  de- 
fendant :  Walkup  v,  Zehring,  13-808. 

188.  Snbseqnent  grantees:  In  an  action 
by  a  grantee  against  his  grantor  to  set  aside 
a  conveyance,  where  it  appeared  that  the 
property  had  been  reconveyed  by  the  grantee 
to  other  parties  who  were  not  parties  to  the 


action,  hdd,  that  in  the  absence  of  such  par- 
ties the  conveyance  would  not  be  set  aside: 
Aiidvbon  County  v.  ATnerican  Emigrant  Co., 
40-460. 

189.  Tender:  In  an  action  to  remove  a 
cloud  from  plaintiff's  title  it  was  held  that 
a  vendor  of  the'  property  who  had  confeder- 
ated with  the  other  defendants  to  perpetrate 
an  alleged  fraud  was  properly  made  a  party 
defendant :  Beckwith  v.  Dargets,  18-808. 

140.  Other  cases:  In  a  particular  case, 
held,  that  the  necessary  parties  to  the  deter- 
mination of  a  question  arising  under  a  con- 
tract for  the  purchase  of  land  were  not  before 
the  court,  and  therefore  that  such  question 
could  not  be  determined:  Decatur  County  v. 
Bright,  57-724. 

141.  A  decree  declaring  an  absolute  con- 
veyance to  be  merely  a  mortgage  should  not 
be  rendered  when  parties  directly  interested 
in  the  instrument  itself  are  not  before  the 
court:  demons  v.  Elder,  1^272. 

142.  And  where  the  widow  of  deceased 
who  left  one  child  as  his  heir  made  applica- 
tion for  an  order  to  have  the  legal  title  to 
land  owned  by  deceased  and  intended  for  a 
homestead  conveyed  to  her,  it  "was  held 
proper  to  dismiss  her  petition  for  want  of 
necessary  parties,  the  child  not  having  been 
made  a  party  defendant :  Palmer  v,  Blair, 
25-280. 

148.  In  an  action  in  the  nature  of  a  credit- 
or's bill  in  equity  against  husband  and  wife, 
upon  the  death  of  the  wife  her  adminis- 
trator is  a  proper,  if  not  a  necessary,  party 
defendant  when  it  is  sought  to  reach  her 
estate:  Parshall  v.  Moody,  24-814. 

144.  In  an  action  for  the  cancellation  of 
the  assignment  of  a  contract  on  the  ground 
of  fraud,  both  parties  to  the  assignment  are 
necessary  defendants,  and  judgment  cannot 
properly  be  rendered  against  the  one  until 
the  other  is  brought  in.  In  such  case  failure 
to  raise  the  objection  by  answer  will  not 
waive  it,  but  such  objection  may  be  insisted 
upon  to  defeat  the  final  decree:  Miller  v. 
Mahaffy,  45-289. 

145.  To  a  bill  seeking  to  reinstate  a  judg- 
ment against  a  party  and  make  it  a  lien  on 
land  conveyed  by  him  to  another,  the  origi- 
nal defendant  in  the  judgment  is  a  necessary 
party:  Seelyv,  Reid,  3  G.  Gr.,  874. 

146.  Judgment   plaintiff   is   an  essential 
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party  to  an  action  to  set  aside  a  judgment  for 
fraud :  Htdvenon  v.  Hutchinaon,  8^816. 

147.  In  an  action  against  a  judgment 
creditor  by  a  surety  on  the  judgment  asking 
its  cancellation,  a  third  person  who  is  charged 
with  haying  received  money  which  he  should 
have  applied  in  satisfaction  of  the  judgment 
may  be  made  a  party  defendant:  Siringfidd 
V.  Graff,  2^-^», 

148.  In  such  case,  the  principal  judgment 
debtor,  not  having  been  a  direct  party  to  the 
transaction  claimed  to  have  amounted  to 
Batisfactton,  held  not  to  be  a  necessary  party : 
Ibid, 

149.  An  attorney  who,  by  agreement,  is 
to  receive  a  per  cent  of  the  judgment  is  not 
such  a  party  in  interest  that  he  must  be  made 
a  party  to  the  action :  McDonald  v.  Chicago 
d:N.  W.K  Co.,  26-124. 

IdO.  Where  an  attorney  is  not  chained 
with  fraud,  he  is  not  properly  joined  with 
his  client  as  defendant  for  acts  done  by  him 
as  attorney :  PcUon  v.  Lancaster,  88-494. 

151.  Where  the  validity  of  the  bonds  of  a 
corporation  was  in  issue  and  the  ofBcers  set 
np  the  rights  of  the  stockholders,  field,  that 
the  stockholders  individually  were  not  neces- 
sarily parties,  although  such  bonds  were 
issued  in  fraud  of  the  stockholders,  and,  if 
valid,  would  exhaust  the  property  of  the 
corporation  and  render  the  stock  valueless : 
Des  Moines  Oas  Co.  v.  West,  60-16. 

152.  lu  actions  against  partners;  A  part- 
nership may  be  sued  in  the  partnership  name 
or  in  the  individual  names  of  its  members : 
Markham  v.  Buckingham,  21-494. 

lo3.  To  uphold  a  levy  upon  individual 
property  to  satisfy  a  firm  debt,  plaintiff  must 
at  least  show  that  the  firm  property  has  been 
exhausted,  or  that  there  was  some  good  rea- 
son why  it  was  not  subject  to  levy :  Letvis  v, 
Conrad,  11-158. 

154.  Individual  property  of  a  member  of  a 
firm  could  not,  under  the  provisions  of  the 
Code  of  '51,  be  levied  upon  under  execution 
upon  a  judgment  against  the  firm  until  such 
individual  member  had  had  an  opportunity 
to  show  cause  why  such  levy  should  not  be 
made.  The  method  of  subjecting  the  indi- 
vidual property  to  the  payment  of  the  firm 
debt  was  by  scire  facias:  Davis  v.  Buchanan, 
12-575. 

155.  In  an  action  to  determine  the  interest 


of  defendant  in  a  partnership  and  subject  it 
to  the  payment  of  a  judgment,  all  the  parties 
ai'e  necessary  parties:  Westphal  v.  Henney, 
49-542. 

156.  Where  one  partner  is  sued  upon  a 
partnership  debt,  it  is  not  error  to  allow  the 
other  partner  to  come  in  and  join  in  the  de- 
fense: P6ck  v.  Parchen,  52-46. 

157.  Where  one  of  the  partners  dies  pend- 
ing suit  against  the  firm,  the  surviving 
partner  is  the  representative  of  the  firm,  and 
it  is  against  him  that  suit  is  to  be  continued 
and  not  against  the  personal  representatives 
of  the  deceased  member:  ChUds  v,  Hyde, 
10-294. 

158.  The  common  law  rule  that  in  an  ac- 
tion at  law  a  party  cannot  in  his  individual 
capacity  bring  suit  against  a  partnership  or 
board  of  trustees  of  which  he  is  a  member,  is 
not  applicable  in  a  proceeding  in  mandamus: 
Cooper  V.  Nelson,  88-440. 

159.  In  an  equitable  action  it  is  not  error 
to  make  defendants  a  firm,  one  member  of 
which  is  a  member  of  the  firm  who  are 
plaintiffs :  i^ord  v.  Independent  Dist^  46-294. 

16(K  Although  defendant  has'  been  war- 
ranted under  the  facts  in  regarding  two  per- 
sons as  partners,  so  that  he  may  set  up  any 
defense  in  an  action  by  one  of  them  which 
he  would  have  had  if  there  had  been  a  part- 
nership in  fact,  yet  if  they  are  not  in  fact 
partners,  he  cannot,  in  an  action  by  the  one 
who  is  the  real  party  in  interest,  insist  that 
the  supposed  partner  join  in  the  action  as 
plaintiff:  Enixv,  Hays,  48-86. 

b.  Joinder  of  defendants. 

161.  The  maker  and  assignor  or  guarantor 
of  an  instrument  not  negotiable  may  be 
made  joint  defendants  in  an  action  thereon : 
Tucker  v.  Shiner,  24-884 ;  Huse  v,  Hamblin, 
29-501. 

102.  Bo  the  maker  and  guarantor  or  in- 
dorser  of  a  negotiable  instrument  may  be 
joined :  Marvin  v.  Adamson,  1 1-371 ;  Mix  v. 
Fdirchild,  12-851;  Vioch  v.  Thompson,  15- 
380;  Stout  V.  Noteman,  80-414. 

168.  Action  against  two  makers  of  a 
promissory  note  may  be  maintained,  although 
one  of  them  has  signed  it  only  as  surety  and 
after  its  maturity:  Jones  v,  Wilson,  11-160. 

164.  Joint  action  cannot  be  maintained 
against  a  county  on  a  warrant  and  a  guaran- 
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tor  who  has  guarantied  the  payment  of  such 
warrant  in  a  separate  instrument :  Qriffln  v. 
Orundy  County,  10-226. 

Itto.  An  action  against  joint  and  several 
makers  could  not,  under  the  provisions  of 
Code  of  '5^  (different  from  those  now  found  in 
Code,  §  2550),  be  continued  after  the  death  of 
one  maker  against  an  administrator  and  the 
surviving  maker:  Pecker  v.  Cannon,  11-20; 
Marsh  V,  Ooodrell,  11-474. 

166.  Under  the  same  provision,  held,  that 
action  could  not  be  maintained  jointly 
against  the  surviving  partner  of  a  firm  and 
the  administi'ator  of  a  deceased  partner: 
Childs  V.  Hyde,  10-294. 

167.  Action  may  be  brought  against  the 
personal  representatives  of  one  of  two  or 
more  joint  obligors,  although  the  other  joint 
obligor  or  obligors  are  still  Uving :  Sellon  v. 
Braden,  ia-365. 

168.  Where  action  upon  a  joint  contract  is 
brought  against  a  survivor  and  the  executors 
of  a  deceased  party  in  the  same  court  in 
which  the  claim  against  the  decedent's  estate 
might  have  been  filed,  the  bringing  of  such 
action  will  be  deemed  a  sufficient  filing  of  the 
claim  against  the  estate:  Moore' v.  McKinley, 
60-867. 

169.  Action  on  an  obligation  of  a  firm  may 
be  brought  against  one  partner  alone :  Ryer- 
son  V.  Hendrie,  22-480. 

1 70.  Where  a  district  township  was  divided 
into  indepeudent  school  districts,  held,  that 
action  could  not  be  brought  on  an  indebted- 
ness of  the  township  against  one  of  such  in- 
dependent districts  alone:  Knoxville  Nat, 
Bank  v.  Independent  Dist»,  40-612. 

171.  But  that  a  joint  action  might  be 
brought  against  all  the  independent  districts 
composing  what  was  formerly  the  district 
township,  and  a  judgment  against  all  of 
them  might  be  rendered:  District  T'p  v.  Dis- 
trict T'p,  52-73;  Kennedy  v.  Independent 
School  Dist,  48-189. 

172.  Persons  consequentially  liable  to  be 
affected  by  the  recovery  of  plaintiff  against 
defendant  should  be  joined  as  defendants 
that  their  liabilities  may  be  adjudicated  in 
the  one  proceeding:  Camp  v.  McGUlicuddy, 
10-201. 

1 78.  To  entitle  a  party  to  be  made  a  de- 
fendant, his  claim  must  be  made  in  good 
faith,  with  an  apparent  interest  in  the  con- 


troversy. A  mortgagor  who  has  conveyed 
mortgaged  property  with  covenants  may,  on 
his  own  motion,  be  made  a  party  to  a  suit 
to  foreclose  the  mortgage :  Oifford  v.  Work- 
man, 15-84. 

174.  A  petition  in  foreclosure  making 
third  parties  defendants  for  the  purpose  of 
cutting  off  their  equities  is  not  objectionable 
on  the  ground  of  multifariousness :  Qrexther 
V.  Alexander,  15-470. 

1 75.  A  judgment  in  favor  of  a  sole  plaint- 
iff, against  two  defendants  jointly,  may  be 
set  off  against  a  judgment  against  such 
plaintiff  in  favor  of  one  of  the  defendants : 
Bollinger  v.  TarbeU,  16-491. 

176.  Defendants  Jointly  and  severally 
liable:  Parties  who  are  each  liable  to  an  ac- 
tion for  separate  injuries  committed  by  the 
illegal  sale  of  intoxicating  liquors  (Code, 
§  1557)  are  not  so  bound  by  statute  (within 
the  provisions  of  Code,  §  2560)  as  to  be  joined 
as  defendants  when  they  would  not  be  other- 
wise jointly  liable:  La  France  v,  Krayer, 
42-143. 

177.  In  an  action  on  a  joint  policy  of  in- 
surance made  by  four  companies,  in  which 
each  bound  itself  in  case  of  a  loss  to  pay  one- 
fourth  of  the  amount  of  insurance,  the 
court  was  divided  as  to  whether  the  cause 
of  action  against  each  was  separate  so  that 
they  could  not  properly  be  joined  as  defend- 
ants in  one  action :  Viele  v.  Oermania  Ins. 
Co.,  26-9. 

178.  An  action  may  be  brought  against 
any  one  or  all  of  co-obligors,  and  the  bank- 
ruptcy of  one  cannot  in  any  manner  affect 
the  right  of  recovery  against  the  other: 
Smith  V.  McFadden,  56-482. 

1 79.  In  case  of  an  action  against  two  de- 
fendants jointly  and  severally  liable,  judg- 
ment may  be  entered  against  one,  although 
the  case  is  not  disposed  of  as  to  the  other : 
Poole  V,  Hintrager,  60-180. 

Judgment  by  confession  in  an  action 
against  a  principal  will  not  bar  an  action 
against  a  surety:  See  Judgments,  §  102. 

Further  as  to  judgment  in  action  against 
joint  defendants,  see  Judgments,  §§  80-41. 

IV.   Misjoinder  or  defect  of  par- 
ties, HOW  TAKEN  ADVANTAGE  OF. 

180.  Misjoinder  of  parties  is  not  a  ground 
for  demurrer,  but  should  be  taken  advantage 
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of  hy  motion  to  strike  out  the  names  of  the 
parties  improperly  joined:  District  T'p  v. 
District  T'p,  44r-512;  Independent  School 
Dist.  V.  Independent  School  Dist.,  50-322; 
King  v.  King,  40-120. 

181.  31is joinder  of  parties  plaintiff  or  de- 
fendant must  be  raised  by  motion.  It  can- 
not be  taken  advantage  of  on  demurrer  or  in 
arreet  of  judgment:  MiUer  v,  Keokuk  <&  D, 
M.  IL  Co.,  63-680. 

183.  Objection  to  the  misjoinder  of  de- 
fendants cannot  be  taken  for  the  first  time 
by  one  defendant  on  appeal :  Morse  v.  Close, 
11-83. 

183.  Defect  of  parties  may  be  taken  ad- 
vantage of  on  demurrer,  but  not  misjoinder 
of  parties:  Becktcithv.  Dargets,  18-303. 

184.  The  objection  to  misjoinder  of  parties 
I^aintiff  (as,  for  instance,  where  two  persons 
individually  injured  by  malicious  prosecu- 
tion join  as  plaintiffs  in  an  action  to  recover 
damages  therefor)  may  be  taken  on  the  trial, 
in  arrest  of  judgment,  or  by  appeal,  and 
especially  is  this  so  where  such  misjoinder 
does  not  appear  on  the  face  of  the  petition : 
Ehoads  v.  Booth,  14-575. 

And  further  on  this  point,  see  supra, 
^  12^126. 

18o.  Where  plaintiff  joins  separate  causes 
of  action  against  different  parties,  separate 
judgments  cannot  be  rendered.  The  objec- 
tion may  be  raised  by  demurrer  if  it  appears 
on  the  face  of  the  petition,  otherwise  by  an- 
swer or  motion  in  arrest  of  judgment.  In 
such  case  perhaps  plaintiff  might  dismiss  as 
to  all  the  parties  not  jointly  liable.  So  h£ld 
in  case  of  a  joint  action  against  several  own- 
ers of  cattle  for  joint  trespass  committed  by 
them:  CogsuseU  v.  Murphy,  46-44. 

186.  It  being  averred  in  the  answer  that 
defendants  are  improperly  joined  and  that 
fact  being  admitted,  the  court  should  on  the 
request  of  defendant  instruct  that  there  can 
be  no  recovery,  or  should  sustain  amotion  in 
arrest  of  judgment  upon  a  verdict  for  plaint- 
iff: MendenhaU  v.  Wilson,  54-589. 

1^7.  Defect  of  parties;  non-joinder: 
Where  it  appears  by  the  bill  that  a  proper 
party  is  not  before  the  court  so  that  he  may 
have  an  opportunity  to  be  heard,  the  usual 
method  is  to  demur  or  to  make  the  objection 
by  answer,  and  if  this  non-joinder  cannot 
prejudice  the  rights  of  the  parties  to  the  ac- 


tion, the  objection  should  be  taken  in  this 
manner  and  cannot  be  urged  for  the  first 
time  on  the  hearing ;  but  if  it  appears  that 
the  rights  of  those  who  are  made  parties  may 
be  prejudiced  by  such  non- joinder,  or  that 
there  may  be  a  failure  to  mete  out  complete 
justice,  the  objection  may  be  made  on  the 
hearing,  or  the  judge  may  himself  state  the 
objection  and  refuse  to  proceed  to  make  a  de- 
cree. (So  held  under  chancery  practice): 
Postlewait  v.  Hoives,  3-865. 

188.  Defeet  of  parties  defendant ;  abate- 
ment:  The  non- joinder  of  parties  defendant 
in  an  action  against  persons  jointly  liable 
cannot  be  raised  for  the  first  time  by  the  evi- 
dence after  plaintiff  has  closed  his  case. 
Such  defect  can  be  taken  advantage  of  only 
by  plea  in  abatement:  Hine  v.  Houston,  2 
G.  Gr.,  161. 

189.  Where  a  defect  of  parties  is  not  ap- 
parent upon  the  face  of  the  pleadings,  it 
must  be  pleaded  in  abatement  by  answer 
and  the  issue  submitted  to  the  jury:  Enders 
V.  Beck,  18-86. 

Demurrer:  As  to  when  defect  of  parties 
is  ground  of  demurrer,  see  Plbaduvqs,  §§  690* 
692. 

190.  Raised  on  final  hearing:  If  defect 
of  parties  be  fatal  to  the  character  of  the 
petition  and  the  relief  asked,  the  objection 
may  be  insisted  on  at  the  hearing,  and  if  the 
court  proceeds  to  a  decree  notwithstanding 
such  objection,  it  may  be  reversed  for  error 
on  this  account :  SuHxn  v.  Clark,  36-560. 

191.  The  objection  that  a  necessary  party 
defendant  has  not  been  served  with  notice 
need  not,  and  perhaps  should  not,  be  raised 
by  answer  of  the  other  defendant,  but  may 
be  insisted  upon  to  defeat  a  final  decree: 
MiUer  v.  Mahaffy,  45-289. 

192.  Not  raised  on  appeal:  An  objection 
on  the  ground  of  defect  of  parties  cannot  be 
made  for  the  first  time  in  the  supreme  court. 
If  not  taben  advantage  of  by  demurrer  or 
perhaps  by  plea,  it  must  be  regarded  as 
waived :  Bouton  v,  Orr,  51-473. 

198.  An  objection  to  the  non- joinder  of 
parties,  when  first  made  in  the  appellate 
court,  if  well  taken,  will  operate  to  remand 
the  cause  for  further  proceedings  in  the 
court  below :  Parshall  v.  Moody,  24-314. 

194.  Where  it  appears  in  the  supreme  court 
that  parties  who  are  necessary  to  a  full  de- 
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termination  of  the  controversy  are  not  in 
court,  the  cause  will  be  remanded  for  the 
purpose  of  allowing  such  parties  to  be 
brought  in :  Crosby  v.  Dams,  9-98. 

That  defect  or  misjoinder  of  parties  is 
waived  unless  raised  in  the  proper  manner, 
see  Pleadings,  §§  891-898. 

V.  Bringing  in  new   parties;    sub- 
stitution OF  parties;  transfers 

PENDENTE   LITE. 

195.  When  to  be  ordered  brought  in: 

The  statutory  provision  (Code,  §  2551)  that 
when  a  determination  of  the  controversy  be- 
tween the  parties  before  the  court  cannot  be 
had  without  the  presence  of  other  parties 
the  court  must  order  them  brought  in,  is  es- 
pecially applicable  where  the  debtor  is  under 
an  apparent  liability  to  two  different  parties 
for  the  same  debt  and  only  one  of  them  is 
before  the  court :  Fowler  v,  Doyle^  16-534. 

196.  In  a  proceeding  to  correct  a  misde- 
scription of  the  premises,  running  through 
prior  deeds,  heldy  that  the  original  grantor 
conveying  with  such  mistaken  description, 
or  if  dead,  his  heirs,  were  necessary  parties 
and  should  have  been  brought  in :  Flanders 
V,  McClanahan,  24-486. 

197.  Under  the  same  statutory  provision, 
where  the  controversy  may  be  determined 
by  the  court  between  the  parties  before  it 
without  prejudice  to  the  rights  of  others,  it 
is  not  necessary  that  such  other  parties  be 
brought  in :  Baldwin  9.  Thompson,  15-504. 

198.  The  owner  of  land  is  not  entitled  to 
be  made  a  party  in  the  action  wherein  the 
land  is  attached  as  the  property  of  another : 
Loving  v.  Edes,  8-427. 

199.  It  is  not  proper  in  a  collateral  pro- 
ceeding to  determine  the  question  of  title  as 
between  plaintiff  and  one  not  a  party  to  the 
action,  and  when  such  a  decree  is  asked  the 
adverse  claimant  to  the  title  should  be  made 
a  party,  or  the  petition  dismissed :  Litchfield 
V.  Polk  County,  18-70. 

200.  Where  a  mortgagor  of  chattel  prop- 
erty sues  for  injury  done  by  a  third  person 
to  such  property,  defendant  may  require 
that  the  mortgagee  bo  made  a  party  to  the 
suit:  Evans  v.  St.  Paid  Harvester  Works, 
6a-204. 

201.  A  party  to  a  contract  under  which  a 


third  person  claims  a  benefit  may  show  fraud 
in  such  contract,  although  the  other  party 
thereto  be  not  a  party  to  the  suit.  The  de- 
termination of  the  question  will  not  be  bind- 
ing upon  such  other  party,  and  if  defendunt 
does  not  choose  to  make  him  a  party,  he  is 
not  obliged  to  do  so :  Fuller  r.  Lamar,  5&-477. 

202.  Where  an  action  is  brought  by  the 
assignee  for  injuries  resulting  from  a  tort, 
defendant  cannot,  require  the  assignor  to  be 
made  pc^rty  to  the  suit.  The  determination 
of  such  an  action  would  not  prejudice  the 
rights  of  the  assignor.  The  fact  that  defend- 
ant might  be  subjected  to  the  expense  of  de- 
fending another  suit  against  the  assignor 
would  not  be  sufficient  ground  for  requiring 
him  to  be  made  a  party :  Vimont  v.  Chicago 
i&  N.  W.  R.  Co,,  64-513. 

808.  An  order  of  court  making  a  person  a 
party  defendant  to  an  equitable  proceeding, 
and  service  of  notice  thereunder,  is  as  effect- 
ive as  an  amendment  to  the  petition  bringing 
in  such  party  and  repeating  the  allegations: 
McGregor  v.  McGregor,  21-441. 

204.  Interpleader:  The  statutory  pro- 
vision (Code,  §  2573)  authorizing  the  sheriff 
who  has  seized  property  under  attachment  or 
execution  to  have  the  plaintiff  in  such  action 
substituted  in  his  place  as  defendant  in  an 
action  brought  for  the  recovery  of  such 
property  gives  a  merely  cumulative  remedy 
to  the  officer.  He  is  entitled  to  an  indem- 
nifying bond :  Raster  v.  Pease,  42-488. 

205.  The  statutory  provision  (Code,  §  2574) 
authorizing  the  attachment  or  execution 
plaintiff  to  be  substituted  in  the  place  of  the 
sheriff  in  such  case  is  independent  of  other 
provisions  as  to  interpleader  and  the  applica- 
tion need  not  be  made  before  defendant's  an- 
swer is  filed.  The  party  substituted  takes  up 
the  case  in  the  condition  it  is  in  at  the  time 
of  substitution :  Bixby  v.  Blair,  56-416. 

206.  In  so  far  as  it  is  attempted  by  these 
provisions  with  rc^jard  to  interpleader  to  de- ' 
prive  a  pro^jerty  owner  of  his  right  of  action 
against  a  sheriff  to  recover  property  wrong- 
fully seizsd  by  such  officer  under  an  execu- 
tion against  another  person,  they  are  uncon- 
stitutional: Sunherg  v.  Bahcock,  61-601; 
Maish  V,  Littleton,  63-105. 

207.  These  provisions  for  the  substitution 
of  attachment  plaintiff  in  an  action  against 
an  officer  for  wrongful  levy  of  the  attach- 
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ment  hare  reference  to  an  action  for  the  re- 
covery of  specific  personal  property :  Sperry 
V.  EthridQe,  70-27. 

208.  Conyeyance  or  transfer  pending  ac- 
tion; substitution:  Where  plaintiff  in  an 
action  to  reooyer  property  transferred  his  in- 
terest pending  the  action,  held,  that  the  suit 
mig^t  still  be  prosecuted  in  his  name :  Jordan 
r.  Ping,  32-64. 

S09.  Where  a  cause  of  action  is,  pending 
the  action,  assigned  to  a  third  person,  such 
action  may  be  continued  in  the  name  of  the 
original  party,  or  the  court  may  allow  the 
pe»on  to  whom  the  transfer  has  been  made 
to  be  substituted  as  plaintiff:  Chickasaw 
C(funty  V.  Pitcher,  36-593. 

210.  Such  a  substitution  will  not  be  made 
if  the  rights  of  defendant  would  be  prejudiced 
thereby:  Snyder  v.  Phillips,  66-481. 

211.  An  alien  ation  of  interest  pendente  lite, 
either  Toluntary  or  involuntary,  cannot  con- 
stitute a  bar  to  the  prosecution  of  the  suit,  but 
may  render  it  necessary  for  the  assignee  to  be 
made  a  party :  Wright  v.  Meek,  3  G.  Gr.,  472. 

2l!2.  A  conveyance  pending  a  proceeding 
to  assess  damages  for  a  right  of  way  will  not 
affect  such  proceedings.  The  purchaser  may 
be  substituted  for  the  original  owner :  Forney 
p.  RaUs,  30-559. 

21S.  Where  persons  acquire  property  by 
conveyance  from  on&  who  has  bought  at 
foreclosure  sale  and  while  a  proceeding  is 
pending  against  him  by  a  junior  mortgagee 
seeking  to  redeem,  they  are  not  necessary 
parties  in  the  further  course  of  such  proceed- 
ing and  are  bound  by  a  decree  therein  ren- 
dered on  a  supplemental  petition  filed  after 
Hich  conveyance,  and  not  asked  in  the  orig- 
inal petition:  Hervey  v.  Savery,  48-313. 

214.  While  parties  may  not,  by  agreement, 
upon  an  assignment  of  the  legal  title  of  a 
note,  provide  that  suit  shall  be  prosecuted 
thereon  in  the  name  of  the  assignor,  yet  a 
party  may,  pending  an  action  on  a  note, 
aasign  to  another  his  interest  in  the  recovery 
without  rendering  it  necessary  to  change  the 
name  of  the  party  plaintiff:  Allen  v,  New- 
berry, &-65 ;  Hmjoey  v,  WUltrout,  10-105. 

215.  But  where  there  is  a  transfer  of  the 
ownership  of  the  note  during  the  pendency 
of  the  suit,  the  new  owner  may  be  substituted 
as  plaintiff  on  his  own  motion :  Ferry  v.  Page, 
8-455;  Fannonv.  Robinaon,  10-272. 
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210.  Where,  pending  the  action  to  fore- 
close a  mortgage,  the  mortgagee  assigns  his 
interest  therein,  the  decree  may  be  rendered 
in  the  name  of  the  assignee :  Wahl  v,  Phil- 
lips, 15-478. 

217.  Sabstitntion  of  proper  party :  Where 
objection  is  made  to  the  capacity  of  a  plaint- 
iff to  bring  suit,  the  court  may  allow  the 
name  of  the  pro})er  party  to  be  substituted. 
A  plea  of  abatement  on  that  ground  is  no 
longer  allowed:  Hoop  v.  Clark,  4G.  Gr.,  294. 

218.  Where  an  action  was  brought  by  a 
plaintiff  who  was  not  a  proper  party  to 
bring  action  and  he  afterwards  withdrew 
and  the  proper  plaintiff  was  substituted,  h,eld, 
that  the  action  was  not  thereby  dismissed : 
Oriffln  V.  Sheley,  55-513. 

219.  Persons  who  are  already  parties  to  a 
proceeding  in  any  capacity  are  bound  to  take 
notice  of  an  order  of  substitution  by  which 
they  are  made  parties  in  another  capacity : 
MacOregorv,  Gardner,  14-326. 

220.  Death  of  party ;  substitntion  of  ad- 
ministrator: Upon  the  death  of  defendant 
after  commencement  of  action  and  before 
appearance  day,  the  suit  is  not  to  abate,  but 
an  administrator  may  be  substituted  and  the 
case  may  be  continued  until  an  administra- 
tor is  appointed,  and  such  substitution  oan 
be  made :  Caughlin  v.  Blake,  55-634. 

221.  An  action  against  a  married  woman 
should  be  against  her  administrator  as  sub- 
stituted defendant  after  her  death :  Parshall 
V,  Moody,  24-814. 

222.  In  the  absence  of  a  record  the  su- 
preme court  will  not  presume  that  there  is 
no  administrator.  Where  no  administrator 
has  been  appointed,  it  is  competent  for  plaint- 
iff to  have  it  done,  and  thus  provide  a  proper 
or  necessary  party  for  his  suit :  Ibid, 

223.  Under  the  provisions  of  the  Ckxie  of 
'51,  differing  from  present  provisions,  held, 
that  where  one  of  the  joint  makers  of  a  note 
died  during  the  pendency  of  a  suit  thereon, 
the  action  could  not  be  continued,  jointly, 
against  the  administrator  of  the  deceased 
and  the  surviving  joint  obligors :  Pecker  v. 
Cannon,  11-20;  Marsh  v.  Goodrell,  11-474. 

224.  Where  a  junior  mortgagee,  suing  as 
plaintiff  to  redeem  from  the  foreclosure  of  a 
senior  mortgage  to  which  he  was  not  made  a 
party,  died,  held,  that  his  heirs  and  not  his 
administrator  were  the  proper  parties  to  be 
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substituted  as  plaintiff,  at  least  unless  the 
administrator  had  some  claim  upon  the  prop- 
erty for  subjecting  it  to  the  payment  of 
debts :  Walker  v,  Schreiber,  47-529. 

225.  An  action  commenced  and  prosecuted 
to  judgment  and  sale  in  the  name  of  a  de- 
ceased plaintiff  is  invalid,  but  does  not  defeat 
a  new  proceeding  in  the  name  of  the  proper 
party :  WJiite  v.  Secor,  58-533. 

226.  The  substitution  of  the  representa- 
tives of  deceased  plaintiff  is  no  ground  for  a 
continuance  on  the  part  of  defendant.  No 
notice  to  defendant  is  necessary  where  a 
cause  is  continued  in  favor  of  the  legal  rep- 
resentative of  a  deceased  plaintiff :  Master- 
son  V.  BrotJtm,  51-442. 

227.  Under  Rev.,  §§  1858  and  1859,  which 
provided  that  in  case  of  death  of  one  of  the 
parties,  the  executor  or  administrator  of  such 
party  should  bcf  made  plaintiff  or  defendant, 
as  the  case  might  require,  and  it  should  not 
be  necessary  to  make  the  heirs  or  devisees  of 
such  deceased  persons  parties  to  such  suit, 
Tieldy  that  a  proceeding  against  the  adminis- 
trator of  the  deceased  owner,  without  notice 
to  the  heir  to  whom  the  property  had  de- 
scended, was  binding  upon  such  heir :  Welch 
V,  McOrath,  59-519. 

VI.  Persons  under  disability. 

228.  Minors:  An  infant  may  sue  by  his 
next  friend,  and  on  the  trial  prove  his  in- 
fancy as  establishing  his  right  to  sue  in  that 
manner:  Byers  v.  Lessees  of  Des  Moines  Val- 
ley H  Co.y  21-54. 

229.  The  "  next  friend  "  in  whose  name  a 
suit  for  a  minor  is  commenced  may  be  dis- 
charged and  another  substituted:  Thurston 
V.  Cavenor,  8-155. 

280.  In  an  action  brought  for  a  minor  by 
his  next  friend,  such  next  friend  is  liable  for 
costs:  FaTice  V.  FaW, 48-364. 

281.  An  action  brought  in  the  name  of  the 
guardian  of  minors  instead  of  the  minors 
themselves,  asking  the  quieting  of  title, etc., 
held  not  improperly  brought  in  view  of  the 
fact  that  the  court  would  have  the  power  by 
the  terms  of  the  decree  to  sufficiently  protect 
the  interests  of  such  minors:  Hanna  v. 
Hawes,  45-437. 

282.  Under  a  finding  made  by  the  court 
that  the  action  was  not  being  prosecuted  for 


the  benefit  of  the  minor  and  that  the  further 
prosecution  was  not  for  his  best  interests, 
heldj  that  the  court  was  authorized  to  dis- 
miss the  action  upon  a  stipulation  signed  by 
the  next  friend  who  brought  it:  Ball  r.  Mil- 
ler, 59-684. 

283.  A  guardian  ad  litem  may  present  by 
way  of  defense  matter  which  is  proper  in  an 
action  in  which  he  is  appointed,  although 
the  same  subject-matter  might  have  been 
the  ground  of  an  original  suit,  which  could 
only  be  brought  by  his  regular  guardian  or 
next  friend :  Kelsey  v,  Kelsey,  57-888. 

284.  By  statutory  provision  (CJode,  §  2656) 
the  guardian  of  a  minor  or  person  of  un- 
sound mind,  etc.,  must,  in  the  answer  to  the 
suit  to  which  the  minor  is  made  a  party  de- 
fendant, .deny  all  the  material  allegations  of 
the  petition  prejudicial  to  such  defendant: 
Bickel  V,  Erskine,  43-218. 

285.  Guardian  ad  litem:  After  service  by 
publication  in  the  same  manner  as  in  case  of 
an  adult,  the  court  may  appoint  a  guardian 
ad  litem  for  a  minor  defendant  as  provided 
by  Code,  §§  2566-2568:  Judd  v.  Mosdy,  80- 
423. 

286.  Where  there  has  not  been  sufficient 
service  of  notice,  the  appointment  and  ap- 
pearance by  a  guardian  ad  litem  will  not  con- 
fer jurisdiction :  AUen  v,  Saylor,  14-435. 

23  7.  It  is  error  to  enter  judgment  against  a 
guardian  ad  litem.  It  should  be  rendered 
against  the  minor  party :  Tucker  v.  McClure, 
17-583. 

238.  In  a  proceeding  to  probate  a  will, 
the  court  acquires  jurisdiction  to  appoint  a 
guardian  ad  litem  by  service  of  notice  by 
publication :  Farrell  v,  Leighton,  49-174. 

239.  The  appointment  of  a  guardian  ad 
litem  may  be  a  proper  ground  for  continu- 
ance to  enable  him  to  prepare  the  case  for 
trial :  Blythe  t\  Blythe,  25-266. 

And  further,  see  Minors,  §g  5-15. 

240.  Married  woiuan:  Under  statutory 
provision  (Code,  g  2562)  authorizing  a  mar- 
ried woman  to  sue  and  be  sued  without*  join- 
ing her  husband  with  her,  the  claim  of  the 
wife  for  damages  for  a  tort  against  her 
should  be  prosecuted  in  her  own  name,  and 
not  jointly  with  her  husband.  The  sections 
allowing  her  to  sue  alone  in  such  cases  are  not 
simply  permissive  but  imperative:  Mussel- 
man  V.  Galligher,  82-^88. 
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241.  Personal  judgments  against  married 
women  may  be  enforced  against  subsequently 
acquired  property  the  same  as  in  case  of 
judgments  against  other  persons :  Van  Metre 
V.  Woif,  27-341. 

242,  Where  a  contract  for  conveyance  was 
made  with  a  married  woman  individually, 
kdd^  that  action  thereon  could  be  brought 
by  her  alone,  anA  that  she  need  not  join  her 
husband  therein :  Malli  v.  WUlett,  57-705. 

24S.  Want  of  capacity;  who  may  raise: 
Tbe  fact  that  one  of  several  cx)-plaintiffs  has 
not  legal  capacity  to  sue  is  not  a  ground  of 
demurrer.  The  proper  remedy  in  such  case 
is  by  motion  to  strike  from  the  petition  tbe 
name  of  the  party  improperly  joined:  Dis- 
iriet  Tp  v.  Digtriet  Tp,  44-512. 

244.  Want  of  capacity  in  one  of  several 
defendants  cannot  be  raised  as  a  ground  of 
objection  by  a  co-defendant:  Ibid. 

245.  When  objection  is  made  to  the  capac- 
ity of  plaintiff  to  bring  suit,  the  court  may 
allow  the  name  of  the  proper  plaintiff  to  be 
substituted.  A  plea  in  abatement,  on  that 
ground,  is  no  longer  allowed :  Boop  v»  Clarkj 
4  G.  Gr.,  294. 


PARTITION. 

L  Right  TO  AND  MANNER  OF  HAKINO. 
n.  INCUUBRANCES  AS  AFFECTING  PARTITION. 

in.  Practice,  pleading,  eyidencb^  ETa 
lY.  Judgment  AND  COSTS. 

L  Right  to  and  man^ner  of  making. 

1.  Partnership:  Where  land  belongs  to  a 
partnership  a  partner  has  no  such  interest 
therein  as  to  entitle  him  to  an  action  for  par- 
tition :  Pennybacker  v.  Learj/y  65-220. 

2.  Water  power:  A  water  power  owned 
in  common  is  subject  to  partition,  and  pro- 
ceedings should  be  had  in  such  cases  under 
the  general  provisions  of  the  Code  as  in  all 
other  cases:  Doanv.Metcalf,4^12Q;  Cooper 
V.  Cedar  Rapids  Water  Power  Co.,  43-3»8. 

S.  ParfitioB  by  selling;  coiistitiitional- 
ity:  The  power  of  the  legislature  to  provide 
that  the  shares  of  all  parties  of  property 
owned  in  common  shall  be  sold  where  a  di- 
vision thereof  cannot  be  made  has  been  too 
long  acquiesced  in  to  be  now  called  in  ques^ 
tMXL    The  owner  of  an  undivided  interest 


has  the  right  at  any  time  to  have  partition 
made,  and  if  the  premises  cannot  be  divided 
by  metes  and  bounds,  he  has  the  right  to 
compel  a  sale,  and  such  proceeding  is  not  de- 
priving a  party  of  his  property  without  due 
process  of  law:  Metcalf  v,  Hoopingardner, 
45-510. 

4.  When  parties  by  contract  assume  the  re- 
lation of  tenants  in  cornmoQ  in  real  estate, 
the  law  fixes  their  respective  rights,  one  of 
which  is  that  the  partnership  may  be  diB- 
solved,  so  to  speak,  and  that,  if  necessary, 
the  common  property  may  be  sold  and  the 
proceeds  divided :  Ibid, 

5.  The  court  may  order  a  sale  of  the  prop- 
erty, even  where  it  is  capable  of  being  di- 
vided, if  the  division  will  materially  diminish 
the  value :  Bratiscomb  v,  Gillian,  55-285. 

6.  AHotmentof  particular  part  to  par- 
ticular person:  Under  Code,  g  3293,  which 
provides  that  the  court  may  direct  tbe  refer- 
ees to  allot  particular  portions  of  the  land  to 
particular  persons  '*  for  good  and  sufficient 
reasons,"  it  is  a  good  and  sufficient  reason 
that  one  of  the  tenants  in  common  has 
acquired  a  homestead  in  a  portion  of  the  un- 
divided premises,  or  has  made  valuable  im- 
provements thereon :  Thorn  v.  Tkom,  14-49. 

7.  ImproTements  by  tenant  in  common : 
In  making  a  final  settlement  and  division  be- 
tween tenants  in  common  the  court  will 
look  into  the  peculiar  circumstances,  and  will 
protect  one  of  the  tenants  who  has  made  im- 
provements on  a  portion  of  the  premises  by 
allowing  him  for  such  improvements,  and  if 
the  land  is  partitioned  may  allow  him  the 
particular  property  upon  which  the  improve- 
ment was  made  as  a  portion  of  his  share : 
Cooper  V.  Frederick,  4  G.  Gr.,  403, 

8.  The  doctrine  that  where  a  tenant  in 
common  lays  out  money  in  improvements 
he  must  be  compensated  therefor  before  par- 
tition is  made,  or  receive  in  the  partition  the 
portion  so  improved,  is  not  applicable  to  cases 
where  the  other  tenants  in  common  contrib- 
uted to  the  improvements :  Conrad  v,  Starr, 
50-470. 

9.  Referees ;  iihen  necessary :  Where  the 
shares  of  the  parties  or  the  description  thereof 
is  not  settled  by  law,  or  by  consent,  referees 
are  necessary.  So  held  in  an  action  for  tbe 
partition  of  water  power :  Loan  v»  Metcalf, 
46-120. 
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II.  Inoumbrances  A8   affecting  par- 

tition. 

10.  Mortgagee;  parties:  The  holder  of  a 
mortgage  not  made  a  party  to  the  proceed- 
ings does  not  lose  his  lien  on  the  premises : 
Lewis  V.  Atkinson,  15-861. 

11.  Mortgage;  partition  set  aside: 
"Where  partition  was  made  in  ignorance  of  a 
mortgage  on  part  of  the  land  and  the  mort- 
gage was  subsequently  foreclosed,  held  un- 
der the  circumstandes  not  to  be  error  to  set 
aside  the  partition  and  make  a  new  one: 
Bridges  v.  Hoxcard,  18-116. 

13.  Liens  on  part  of  property:  In  mak- 
ing partition  of  propeily  when  liens  exist  on 
some  of  the  shares,  the  lien  holdera  should  be 
made  parties  and  an  account  of  the  amount 
due  on  their  liens  should  be  taken  before  or- 
der of  sale  (when  sale  becomes  necessary),  in 
order  that  a  purchaser  shall  know  just  the  ex- 
tent of  the  liens  and  their  rate  of  interest, 
and  that  the  interest  of  the  respective  parties 
and  all  the  parties  may  be  protected :  Metcalf 
V.  Hoopingardner,  45-510. 

18.  Dower  Tested  in  joint  estate:  Where 
a  dower  interest  was  for  life  and  dower  had 
been  assigned  to  the  widow  in  particular 
property,  held,  that  the  heirs  could  not  main- 
tain proceedings  for  pai-tition  of  such  prop- 
erty, and  compel  the  widow  to  accept  in  lieu 
of  her  life  estate  interest  the  value  of  the 
portion  assigned  to  her :  Clark  v.  Richardson, 
32-3»9. 

III.  Praotick,    pleading,    evidence, 

ETC. 

14.  Law  and  eqnity :  Courts  of  equity  may 
exercise  a  general  concurrent  jurisdiction 
with  courts  of  law  in  partition  cases :  Wright 
V.  Marsh,  2  G.  Gr.,  94. 

15.  Cross-bill,  joinder,  and  counter- 
claim: Ckxie,  §  3277,  forbidding  joinder  or 
counter-claim  of  any  kind  in  an  action  for 
partition,  docs  not  prevent  a  defendant  in  a 
foreclosure  proceeding  from  asking  relief, 
which  involves  the  partition  of  the  land  cov- 
ered by  the  lien :  Hammond  r.  Perry,  38-217. 

16.  So,  also,  a  claim  of  defendants  against 
plaintiff,  for  rent,  damages,  etc.,  pertaining 
to  the  property  may  be  set  up  in  tlie  answer 
and  should  l>e  heard :  Metcalf  v.  Hoopin- 
gardner, 45-510. 


17.  But  an  agreement  entered  into  by  a 
son  to  pay  a  certain  mortgage  on  his  parents* 
property,  the  proceeds  of  which  were  ad- 
vanced to  him,  held  not  to  be  after  the  par- 
ents' death  such  a  lien  on  the  son's  share  as 
could  be  set  up  against  him  in  a  proceeding 
under  the  statute  for  the  partition  of  tlie 
property.  But  the  obligation  of  such  a  son 
to  pay  taxes  on  said  land,  under  the  lease  of 
the  same  to  him,  is  such  a  lien  as  can  be 
set  up  as  a  counter-claim  against  a  grantee 
taking  with  notice  of  such  agreement :  Rider 
i\  Clark,  54-292. 

18.  Prior  deed  ;eTidence  of  what:  A  deed 
made  to  a  part  of  a  tract  of  land  that 
is  subsequently  divided  by  a  decree  in  parti- 
tion is  not  admissible  in  an  action  between 
parties  to  the  decree  to  controvert  the  decree, 
but  such  deed  may  be  competent  evidence  to 
show  a  substantive  fact,  existing  at  the  time 
of  a  conveyance  by  the  holders  of  the  title 
under  the  decree,  and  which  might  become 
essential  to  a  correct  ascertainment  of  the 
subject-matter  of  such  conveyance,  or  to 
show  the  character  of  the  possession  of  the 
grantee  therein :  Barney  v.  Miller,  18-460. 

lY.  Judgment  and  costs. 

19.  Half  Breed  Tract:  A  judgment  in  pro- 
ceedings to  partition  the  Half  Breed  Tract, 
held  conclusive  as  to  the  title  of  the  parties 
thereto:  Wright  i\  Millard,  8  G.  Gr.,  86. 

And  further  as  to  partition  of  the  Half 
Breed  Tract,  see  Pubijc  Lands,  IV. 

20.  Judgment  as  a  conveyance:  A  judg- 
ment in  partition  proceedings  operating  as 
a  conveyance  is  to  be  construed  by  the  same 
rules  which  apply  to  ordinary  conveyances. 
Therefore  if  the  estate  created  would  be  "in 
entirety  "  if  held  under  an  ordinary  deed,  so 
it  must  be  under  the  judgment:  Hoffman  v, 
Stigers,  28-302. 

21.  Fraudulent  Judgment:  Acts  of  the 
attorneys  of  parties  in  obtaining  a  judgment 
of  partition  of  the  Half  Breed  Tract,  held  so 
far  fraudulent  as  to  authorize  the  setting 
aside  of  such  judgment  in  an  original  action 
in  equity:  De  Lotiis  t\  Meek,  2  G.  Gr.,  65. 

22.  Judicial  sale;  fraud:  Where  it  ap- 
pears that  the  purchaser  at  a  judicial  sale,  in 
partition,  for  a  consideration  induced  other 
[K^i-sons  intending  to  bid  from  so  doing,  the 
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sale  and  approval  of  the  court  will  be  set 
aside  for  fraud:  Fleming's  Heirs  v.  Hutchin- 
ton,  96-519. 

2S.  ApproTal  of  sale:  The  approval  of  the 
sale  is  essential,  and  inadequacy  of  price 
akme  is  sufficient  to  justify  the  court  in  re- 
fusing its  approval :  Loyd  v.  Loyd,  61-248. 

24.  Costs;  diselaimer:  In  an  action  for 
partition,  a  defendant  who  disclaims  any 
right  or  interest  in  or  title  to  the  premises  at 
the  time  the  action  is  brought,  or  afterwards, 
and  does  not  appear  to  be  in  possession  or  act- 
ing inconsistently  with  the  disclaimer,  is  en- 
titled to  be  dismissed  with  his  costs :  Urban 
r.  Hopkins,  17-105. 

Si.  In  determining  whether  there  was  a 
contest  respecting  the  extent  of  the  plaintiff's 
share,  so  as  to  affect  the  question  of  costs  un- 
dff  Code,  §  8297,  the  court  will  not  be  justi- 
fied in  taking  a  very  critical  view  of  tiie 
proceedings:  the  question  is  whether  there 
was  practically  a  contest,  and  if  the  parties 
actually  engaged  in  such  contest,  whether 
regularly  raised  in  the  pleadings  or  not,  that 
fact  is  sufficient  to  control  the  question  of 
costs:  Duncan  v,  Duncan^  63-150. 

24L  Attorney's  fees:  Where  an  action  was 
bnmght  in  form  for  partition  but  in  fact  to 
determine  the  title  to  real  estate  which  was 
in  dispute,  heldf  that  the  fees  of  plaintiiTs  at- 
torney could  not  be  taxed  as  apart  of  the 
costs:  McClain  v.  McClain,  51^272. 

27.  Jndgment  conclnsive:  Any  claim  to 
the  property  not  set  up  by  a  party  to  the  suit 
before  judgment  is  barred.  Nor  can  a  party 
afterwardii  set  up  a  different  right  to  the 
property  than  that  claimed  in  the  suit :  01- 
wr  r.  Montgomery,  39-601. 

28.  Appeal:  An  appeal  may  be  taken  from 
a  decree  settling  the  rights  and  interests  of 
the  parties.  Such  decree  is  in  that  respect 
final:  Wmiamsv.  Wells,  62-740. 

29.  A  party  who  is,  by  the  decree,  adjudged 
to  have  no  interest  in  the  property  may  ap- 
peal from  such  decree  as  a  final  judgment  as 
to  himself:  Bamsey  v,  Abrams,  58-512. 
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L  What  constitutes;  how  tebhin ated ; 

WHO  DEEMED  PABTNEBS. 
n.  AlTFHOBITY  OF  PABTNEB;  HOW  FAB  MAY 
BIRDFIBM. 


III.  Rights  and  bemedies  as  between  fibm, 

OB  PABTNEBS,  AND  THIBD  PEBSONS. 

IV.  Rights,  liabilities,  and  remedies  as 

BETWEEN  PABTNEBS;  ACJCOUNTING. 

V.  Effect  of   dissolthion;    powees   op 

PABTNEBS    AFTEB    DISSOLUTION;    SET- 
TLEMENT. 

As  to  allegations  of  partnership  capacity  in 
suits  by  or  against,  see  Pleadings,  §§  130- 
145. 

I.  What    constitutes;     how    termi- 
nated ;   WHO  DEEMED  PARTNERS. 

1.  Parol  evidence:  A  contract  of  part- 
nership need  not  be  in  writing  nor  need  an 
agreement  for  dissolution  be  evidenced  in  that 
manner.  The  doctrine  of  trusts  and  the 
statute  of  frauds  do  not  apply  to  such  con- 
tracts and  they  may  be  established  by  parol 
evidence:  York v,  Clemens,  41-95. 

3.  The  fact  that  real  property  belongs  to  a 
partnership  may  be  established  by  parol  evi- 
dence: Ibid, 

8.  Where  the  terms  of  a  partnership  are 
reduced  to  writing,  tlie  presumption  is  that 
the  conditions  of  the  partnership  are  con- 
tained therein :  Boardman  v.  Close,  44-428. 

4.  Where  one  S.  H.  W.  orally  agreed  to 
enter  into  a  partnership  with  defendants,  but 
the  written  articles  were  drawn  up  contain- 
ing instead  the  name  of  W.  H.  W.,  and  it 
was  explained  in  the  presence  of  all  parties 
that  S.  H.  W.  was  the  father  of  W.  H.  W^ 
and  desired  the  name  of  the  latter  to  appear 
as  a  member  of  the  firm,  although  said  W. 
H.  W.  was  not  to  have  any  interest  in  or' 
control  over  the  business,  and  said  S.  H.  W^. 
was  to  be  the  real  party  in  interest,  furnish 
the  capital  and  share  in  the  profits,  held,  that 
there  was  a  partnership  existing  between  S. 
H.  W.  and  defendants  and  none  between  de- 
fendants and  W.  H.  W. :  Watson  v.  Lovelace, 
49-558. 

5.  Joint  business:  Where  it  appeared  that 
two  persons  bought  a  threshing  machine  un- 
der an  agreement  that  they  were  to  run  it 
as  a  business,  each  furnishing  half  of  the 
work,  and  that  they  were  to  divide  the  prof- 
its and  losses  equally,  held,  that  they  were 
partners  and  that  the  machine  was  partner- 
ship property :  Atdtman  v.  Fuller,  68-(S0. 

6.  Where  plaintiff  agreed  to  furnish  de- 
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fendant  a  stock  of  goods  which  defendant 
was  to  sell,  the  profits  and  losses  to  he  equally 
divided,  the  goods  to  remain  the  property  of 
plaintiff,  defendant  to  draw  out  only  a  cer- 
tain amount  per  month,  the  balance  of  his 
profits  to  remain  in  the  business,  field,  that 
they  were  partners  and  that  the  stock  be- 
came partnership  property:  Kuhn  v,  New- 
man, 49-434. 

7.  The  formation  by  a  party  to  a  contract 
of  a  partnership  with  another  for  the  pur- 
pose of  performing  such  contract  amounts  to 
a  parol  assignment  of  the  contract  to  the 
firm:  Stoitzer  t\  Smith,  85-269. 

8.  Joint  ownership:  Where  two  farmers 
and  neighbors  bought  a  machine  in  common, 
giving  a  note  signed  by  each  individually  for 
the  purchase  money,  hdd,  that  they  were  not 
partners  but  merely  joint  owners:  Iliff  v, 
BraziU,  27-181. 

9.  Under  the  circumstances  of  a  particular 
case,  held,  that  the  contract  as  to  joint  own- 
ership and  disposition  of  such  property  did 
not  amount  to  a  partnership:  Munson  v. 
Seara,  12-172. 

10.  Sharing  in  profits:  Ordinarily  where 
a  person  contracts  for  a  share  of  the  profits, 
as  such,  in  any  business  enterprise,  he  is  con- 
sidered as  a  partner  as  to  third  x)ersons. 
Even  if  it  is  stipulated  in  the  contract  that  he 
is  not  to  be  liable  for  any  loss,  yet  if  the  ar- 
rangement secures  to  him  a  specific  interest 
in  the  profits  themselves  as  profits,  and  not 
merely  a  stipulated  portion  of  them  as  com- 
pensation, he  incurs  the  liability  of  a  part- 
ner: Price  V,  Alexander,  2  G.  Gr.,  427. 

11.  But  if  the  contract  contemplates  a  di- 
vision only  of  the  profits  of  the  business  by 
way  of  compensation  for  an  advantage  to  be 
enjoyed  as  a  consideration  therefor,  and  ex- 
pressly excludes  liability  for  losses,  the  parties 
will  not,  at  least  as  between  themselves,  be 
considered  partners  and  jointly  liable  for 
losses:  Ibid. 

12.  An  agreement  that  a  person  is  to  have, 
by  way  of  compensation  for  services,  a  cer- 
tain share  of  any  profits  that  may  be  realized 
in  the  prosecution  of  a  business  will  not  ren- 
der him  a  partner:  Reed  v.  Murphy,  2  Q,  Gr., 
574. 

18.  As  between  the  parties  and  without 
regard  to  third  persons,  the  mere  participa- 
tion in  the  profits  does  not  constitute  a  part-  I 


nership  in  respect  to  the  concern  or  adventure 
from  which  the  profits  arise:  Rrtddick  v, 
Otis,  88-403. 

14.  Where  a  party  lends  money  to  a  part- 
nership for  which  he  is  to  receive  a  certain 
interest,  with  the  election  to  take  a  stipulated 
share  of  the  profits  after  deducting  the  busi- 
ness expenses,  there  being  in  fact  no  intention 
to  form  a  partnership  and  no  acts  calculated  to 
mislead  others  as  to  the  fact  of  partnership, 
such  person  will  not  become  liable  as  a  part- 
ner by  such  arrangement :  Williams  v.  Sout- 
ter,  7-435. 

15.  The  fact  that  an  employee  is  to  receite 
a  share  of  tlie  profits  as  his  compensation,  or 
his  additional  compensation  beyond  a  fixed 
salary,  does  not  render  him  a  partner: 
Krause  t\  Meyer,  82-566 ;  Holbrook  v.  Obeme, 
56-324. 

16.  Sharing  in  losses:  While  the  mere 
participation  in  the  profits  does  not  constitute 
a  partnership  between  the  parties  in  a  trans- 
action, yet  it  is  not  necessary  that  there  be 
an  express  agreement  that  each  party  shall 
bear  a  share  of  any  losses  which  may  occur 
in  the  business  in  order  to  render  him  a  part- 
ner. Liability  to  share  in  the  losses  may  be 
inferred  from  the  other  provisions  of  the  con- 
tract and  the  nature  of  the  business  and  the 
relations  of  the  parties  to  it:  Richards  v. 
Grinnell,  63-44. 

17.  Husband  of  partner:  Where  it  ap- 
peared that  a  married  woman  was  a  member 
of  a  partnership  and  that  her  husband  was 
employed  to  represent  her  in  the  firm,  held, 
that  the  evidence  did  not  show  that  he  had 
any  interest  in  the  business  liable  to  be  sub- 
jected by  garnishment  to  the  payment  of  hia 
debts:  Dupuy  v,  Sheak,  57-861. 

18.  Persons  holding  theiuselves  ont  as 
partners;  estoppel:  Where  parties  hold 
themselves  out  to  the  world  as  partners,  and 
transact  business  under  such  circumstances 
as  to  lead  persons  to  believe  them  such,  they 
are  estopped  from  denying  the  partnership: 
Maxwell  r.  Gibbs,  82-82. 

19.  If  one  holds  out  another  as  his  part- 
ner, he  is  liable  on  the  contracts  of  such 
other,  as  partner,  although  the  relation  does 
not  in  fact  exist :  Peck  v.  Lusk,  8^98. 

20.  A  person  can  be  held  as  partner  where 
he  is  not  a  partner  in  fact,  only  where  his 
conduct  has  been  such  as  to  mislead  creditors 
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and   estop   him   from   showing  the  truth: 
Brown  v.  Baina,  53-81. 

31.  Limitation  of  liabilitj  of  a  partner 
by  private  agreement  between  the  partners 
will  not  be  binding  upon  persons  dealing 
with  the  firm  who  have  not  actual  notice 
thereof:  Devin  v,  Harris,  3  G.  Gr.,  186. 

38.  Dissoiatlon,  what  constitutes;  chat- 
tel mortgage:  The  execution  of  a  chattel 
mortgage  by  one  member  of  a  firm  upon  hiar 
interest  in  the  firm  property  does  not  neces- 
sarily operate  as  a  dissolution  of  the  firm: 
State  V,  Quick,  10-451. 

88.  Any  fact  tending  to  show  dissolution 
must  be  r^arded  as  admissible  on  the  ques- 
tion of  dissolution  as  to  a  third  party  who 
had  knowledge  of  the  fact :  Waller  v,  Davis, 
59-103. 

34.  An  assignment  by  a  copartner,  of  his 
interest,  does  not  operate,  ipso  facto,  as  a 
dissolution;  it  is  only  evidence  tending  to 
show  a  dissolution,  but  as  such  it  is  admissi- 
ble upon  the  question  whether  a  note  exe- 
cuted thereafter  by  one  of  the  other  partners 
is  binding  upon  a  copartner :  Ibid, 

35.  Notice  of  dissolution:  The  prior  exist- 
ence of  the  firm  and  plaintifTs  knowledge 
thereof  being  established  in  an  action  against 
a  retired  partner  for  goods  sold  to  his  former 
partner  upon  the  firm  credit,  defendant  can 
only  escape  liability,  in  case  plaintiff  had  no 
knowledge  of  the  dissolution,  by  proving 
that,  after  the  dissolution  and  before  tlie  debt 
was  contracted,  he  caused  notice  thereof  to  be 
published  in  the  usual  way  and  to  the  usual 
extent:  Southunck  v.  McOovem,  28-583. 

8<(.  Bight  to  dissolve:  It  seems  that  a 
partner  may  dissolve  a  partnership  even  be- 
f OTe  the  expiration  of  the  term  for  which  it  is 
formed:  Blake  v.  Dorgan,  1  G.  Gr.,  537. 

37.  Effect  of  change;  notice:  A  change 
in  the  membership,  terms  or  conditions  of 
the  partnership  will  not  affect  persons  in  the 
habit  of  dealing  with  the  firm  unless  they 
have  actual  notice  thereof :  Devin  v.  Harris, 
8G.  Gr.,  186. 

38.  The  firm  may  change  its  name,  and 
contracts  executed  in  its  former  name  will 
still  be  binding  after  the  change.  Third  par- 
ties dealing  with  any  of  the  members  under 
czrramstanoes  which  justify  the  supposition 
that  no  change  had  taken  place  will  be  pro- 
tected :  MeUinger  v.  Parsons,  51-68. 


39.  New  firm ;  assumption  of  Indebted- 
ness ;  novation :  In  order  to  render  a  new 
firm  liable  for  the  debts  of  the  firm  to  whose 
business  they  succeed,  a  promise  to  pay  the 
debts  of  the  old  firm  must  be  made  by  the 
entire  new  firm.  The  promise  of  one  of 
the  partners  of  the  new  firm  to  assume  the 
previous  debt  will  not  be  sufficient :  Stem- 
hurg  V.  Callanan,  14-251. 

30.  There  must  also  be  a  novation  of  the 
old  debt  before  the  new  firm  is  liable,  which 
must  be  upon  a  valid  consideration  of  such 
nature  that  the  old  debt  is  released  or  merged 
into  the  new  one :  Ibid, 

31.  Where  a  person  purchases  an  interest 
in  a  copartnei'ship  and  agi'ees  as  a  part  of 
the  contideration  of  the  purchase  to  assume 
the  debts  of  the  firm,  the  firm  creditors  may 
sue  upon  such  contract :  Poole  v,  Hintrager, 
60-180. 

33.  One  member  of  the  new  firm  cannot 
bind  his  copai;;tners  by  a  note  given  for  the 
indebtedness  of  the  old  firm,  unless  the  new 
firm  has  assumed  the  liabilities  of  the  old : 
Waller  v,  Davis,  59-103. 

88.  Where  after  the  addition  of  a  new 
partner  to  a  firm,  an  account  is  kept  against 
the  firm  in  the  old  name,  the  new  firm  wUl 
be  liable  for  the  account  so  kept  at  the  in- 
stance of  the  new  partner ;  and  it  is  sufficient 
in  a  suit  upon  the  contract  to  allege  that 
such  new  partner  was  a  member  of  the  firm. 
The  fact  that  the  goods  were  charged  to  the 
old  firm  is  but  a  circumstance  which  may 
tend  to  prove  that  the  account  was  against 
such  firm  and  the  fact  need  not  be  explained 
in  the  pleading:  Hancock  v,  Hintrager,  60- 
874. 

84.  Assumption  of  previong  Indebtedness 
procured  by  fraud:  Where,  by  false  and 
fraudulent  representations  as  to  the  assets  of 
a  firm,  a  person  was  induced  to  purchase  an 
interest  therein  and  assume  payment  of  pait- 
nership  indebtedness,  held,  that  he  might  re- 
cover back  the  amount  paid  and  be  relieved 
from  the  liability  assumed:  Lindmeier  v. 
Idonahan,  64-24. 

85.  Assumption  of  previous  contract  of 
member:  Where,  before  the  formation  of  a 
partnership  between  two  attorneys,  one  of 
them  had  contracted  to  render  services  for  a 
stipulated  sum,  which  services  were  rendered 
by  the  firm,  Jield,  that  the  other  member  of 
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the  firm  was  bound  by  the  contract  although 
he  had  no  knowledge  thereof,  and  that,  in 
the  absence  of  proof  of  a  new  contract  of  em- 
ployment, or  any  knowledge  on  the  part  of 
the  client  that  such  member  did  not  consider 
liimself  bound  by  such  contract  after  dissolu- 
tion, it  would  still  be  binding  upon  him  for 
services  rendered  in  the  business  in  which 
the  partnership  had  been  engaged:  King  v. 
Barber,  61-674. 

86.  Release  of  partner  from  partnership 
liability :  Where  fii-m  liability  on  a  particu- 
lar claim  was  denied  and  the  creditor  ac- 
cepted from  each  paitner  a  time  note  for  his 
proportionate  share  of  the  claim,  held,  that 
after  such  extension  of  time  each  was  liable 
only  for  his  proportion  of  the  indebtedness  as 
thus  assumed :  Drake  v.  Hill,  58-87. 

87.  A  promise  made  indirectly  by  a  cred- 
itor to  release  a  retiring  partner  from  a  firm 
debt  is  without  consideration  if  such  partner 
does  not  part  with  any  security  nor  do  any 
act  upon  the  faith  of  the  promise :  Fagg  v, 
Hanibel,  21-140. 

88.  A  promise  by  one  partner  to  pay  the 
firm  debt  for  which  he  is  already  liable  will 
not  constitute  a  consideration  for  an  agree- 
ment on  the  part  of  the  creditor  to  release 
the  firm,  and  the  other  j^artner  from  liability 
on  such  indebtedness :  Early  i\  Burt,  68-716. 

89.  Where  a  creditor  is  induced  to  release 
one  partner  and  agree  to  look  entirely  to  the 
othei*  partner  for  his  claim  by  reason  of 
fraudulent  concealment  of  facts  which,  if 
known,  would  have  prevented  such  release 
being  given,  it  is  not  binding :  Clark  t\  Tay- 
lor, 68-619. 

40.  Evidence  of  partnership:  In  an  ac- 
tion against  the  partnership  upon  a  note  exe- 
cuted in  the  firm  name,  the  introduction  of 
the  note  without  further  proof  of  the  exist- 
ence of  the  partnership  is  sufiicient :  Griener 
V,  Ulerey,  20-266. 

41.  Where  the  execution  of  a  partnership 
note  is  denied,  it  will  not  do  to  presume  from 
the  existence  of  the  note  the  existence  of 
the  partnership,  and  then  further  presume 
that  it  was  given  in  a  partnership  transac- 
tion. The  partnership  relation,  if  denied, 
must  be  established  by  other  proof  than  that 
derived  from  the  instrument  in  controversy : 
Byington  v.  Wooduxird,  9-360. 

42.  The  existence  of  a  partnership  is  a 


question  of  fact  for  the  jury:  McMullan  v. 
Mackenzie,  2  G.  Gr.,  368. 

48.  Evidence  to  be  sufiicient  to  establish  a 
partnership  should  affect  or  implicate  both 
or  all  of  the  parties  s&ught  to  be  charged  as 
partners:  Ibid. 

44.  The  fact  that  two  persons  conduct  a 
business  together  amounts  to  prima  facie  evi- 
dence of  a  copartnership  between  them: 
Ibid, 

45.  Admissious  or  declarations  of  part- 
ner to  prove  partnership:  Admissions  by 
one  partner  are  insufficient  to  prove  the  ex- 
istence of  the  firm  as  against  the  other  part- 
ner: Evans  v.  Corriell,  1  G.  Gr.,  25. 

40.  A  partnership  may  be  shown  by  tlie 
separate  admissions  of  all,  by  the  acts,  dec- 
larations and  conduct  of  the  parties,  or  the 
act  of  one,  the  declaration  of  another  and 
the  acknowledgment  or  consent  of  a  third ; 
but  the  representations  of  others  will  not 
bind  one  who  denies  the  partnership,  un- 
less he  knew  of  such  representations  and  did 
not  contradict  them:  Barcroft  v,  Hawarth, 
29-462. 

47.  Declarations  of  partners  made  whilst 
tLe  firm  is  going  on  smoothly  and  before  any 
question  of  difiiculty  arises  are  receivable 
to  show  that  a  person  sought  to  be  charged 
as  partner  was  not  such  partner :  Danforth  v. 
Carter,  4-230;  Williams  t\  Soutter,  7^435. 

48.  Admissions  by  a  partner  as  to  the  ex- 
istence of  the  partnership,  held,  in  a  particu- 
lar case,  to  be  sufficient  evidence  thereof; 
Wallace  v,  Berger,  14-183. 

49.  While  declarations  of  one  partner  are 
inadmissible  to  prove  the  partnership,  they 
are  admissible  in  an  action  for  goods  sold  to 
a  partner  who  continues  the  business  after 
the  dissolution  of  the  firm  without  published 
notice,  for  the  purpose  of  proving  that  the 
goods  were  sold  on  the  credit  of  the  firm  and 
that  the  plaintiff  had  reason  to  suppose  that 
he  waB  dealing  with  the  firm,  and  the  decla- 
rations of  plaintiff^s  salesmen  to  plaintiff  as 
to  what  he  had  learned  regarding  the  part- 
nership are  admissible  as  showing  the  infdr- 
mation,  knowledge  and  belief  of  plaintiff  as 
to  the  fact  that  the  firm  continued  to  exist 
and  that  defendant  was  a  partner  therein: 
Southwick  V,  McOovem,  28-533. 

50.  Where  it  is  sought  to  charge  one  per- 
son as  partner  of  another,  the  declaration  of 
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the  latter  made  without  the  knowledge  of 
the  former  is  not  admissible ;  nor  is  evidence 
that  they  were  reputed  partners  admissible 
for  that  purpose:  Brown  r.  RainSy  5&-81. 

•  1.  Declarations  of  the  members  of  a  part- 
nership in  regard  to  the  fact  of  partnership, 
while  conclusive  against  them  in  favor  of 
creditors,  are  not  admissible  to  establish  that 
fact  as  against  individual  creditors  for  the 
purpose  of  protecting  partnership  creditors : 
CHnton  Lumber  Co.  v.  MitcheU,  61-182. 

•2.  The  fact  that  one  person  introduces 
another  as  his  partner,  and  that  the  person  so 
introduced  hears  such  statement  and  makes 
XK>  objection  thereto,  is  admissible  in  evidence 
to  prove  partnership  as  against  the  person 
not  objecting:  Manson  v.  WarCf  6S-345. 

dS.  Aeeonnts,  ete^  as  evidence:  Bills  for 
goods  against  one  of  two  persons  sought  to 
be  charged  as  partners,  found  in  the  room 
where  the  business  w^as  carried  on,  Jield  not 
admissible  for  the  purpose  of  showing  that 
no  partnership  existed :  McNamara  t\  Draft, 
33-383. 

54.  Where  it  is  sought  to  hold  a  person 
liable  as  member  of  a  partnership,  the  books 
of  account  in  which  the  charges  against  the 
partnership  are  entered  are  not  admissible 
in  evidence  to  show  that  it  was  understood 
that  defendant  was  liable  as  a  partner: 
McNamara  v.  Drattf  40-413. 

Ifti.  Evidence  of  estoppel :  Where  a  person 
is  sued  as  a  partner,  evidence  that  as  to 
plaintiff  he  is  liable  as  partner  is  competent ; 
for  instance,  evidence  that  he  has  held  him- 
self out  to  the  public  as  such  partner.  It  is 
not  necessary  that  the  fact  be  specially 
pleaded :  Hancock  v.  Hintrager,  60-874. 

EL   AUTHORITT   OF   PARTNER;   HOW  FAR 
MAY   BIND    FIRM. 

M.  Power  of  partner:  In  all  matters 
within  the  scope  of  partnership  dealings  or 
falling  within  the  ordinary  business  and 
traoaactions  of  the  firm,  so  long  as  the  rela- 
tion exists,  each  partner  has  the  right  and 
power  to  bind  the  partnership:  Western 
Stage  Co.  v.  Walker,  3-604. 

67.  Aetion  of  najorlty:  A  majority  of 
the  partners,  in  the  absence  of  stipulations 
in  the  artJcles  of  partnership  to  limit  and 
ODotroJ  such  right f  while  acting  f  aurly  and  in 


good  faith,  may  conduct  the  partnership 
business  notwithstanding  the  dissent  of  tlie 
minority.  Therefore, /leW,  that  a  sale  of  the 
corporate  property  made  by  a  majority  of 
the  firm  passed  to  the  purchaser  of  the  prop- 
erty the  entire  partnership  interest,  and  not 
merely  the  interests  of  the  partners  assent- 
ing: Ibid. 

58.  Scope  of  business:  One  partner  can- 
not bind  the  firm  by  any  contract  made  in 
the  name  of  the  firm,  unless  it  be  in  a  matter 
within  the  scope  of  the  partnership  dealings, 
or  falling  within  the  oixiinary  business  and 
transactions  of  the  firm.  But  if  the  firm, 
having  embarked  in  a  particular  business  to 
which  alone  their  partnership  contracts  ex- 
tend, by  mutual  agreement  enlarge  their 
sphere  of  business,  the  power  of  each  part- 
ner to  bind  the  firm  by  his  contracts  is  co- 
extensive with  the  whole  business  of  the 
partnership,  and  the  acts  of  each  member 
are  as  binding  in  the  new  branch  of  busi- 
ness as  in  the  former  regular  and  ordinary 
business:  Boardman  v.  Adanis,  5-234. 

59.  Suretyship;  ordinary  course  of  busi- 
ness: Authority  of  a  partner  to  bind  a  part- 
nership as  surety  or  a  ratification  of  such  act 
may  be  infen-ed  from  the  common  course  of 
business  of  the  firm,  and  evidence  as  to  the 
dealings  between  the  parties  prior  to  the 
transaction,  and  subsequent  facts  tending  to 
show  knowledge  or  approval  of  the  act  of  the 
partner,  is  competent:  First  Nat,  Bank  v. 
Breese,  89-640. 

60.  Express  restrictions  upon  the  powers 
of  a  partner  to  bind  the  firm,  of  which  the 
other  contracting:  party  has  notice,  will  pre- 
vent any  act  of  the  partner  in  violation 
of  such  restrictions  from  being  binding  on  the 
firm :  Knox  v,  Bufflngton,  50-320. 

01.  Signature:  To  bind  a  firm  upon  aeon- 
tract,  it  is  not  necessary  that  it  be  signed 
by  all  the  partners;  nor  if  there  is  a  firm 
name  that  such  firm  name  be  used.  If  the 
contract  is  signed  by  a  part  of  the  members 
composing  the  firm,  the  presumption  is  that 
those  who  did  not  sign  were  not  parties,  and 
in  order  to  bind  the  firm  it  must  be  affirm- 
atively shown  that  it  was  made  on  the 
credit  and  for  the  benefit  of  the  copartner- 
ship sought  to  be  charged:  Barcroft  v.  Ha- 
tcorth,  29-463. 

6)3.  Where  mortgages  and  notes  were  exe- 
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cuted  for  a  partnership  indebtedness,  the 
fact  that  they  are  not  executed  in  the  part- 
nership name,  but  in  the  individual  names  of 
the  partners,  is  of  but  small  consequence  in 
determining  the  rights  of  the  parties :  Car- 
son r.  By  era,  67-606.' 

68.  Power  to  execute  notes:  Where  by 
the  failure  of  a  firm  to  guarantee  notes  as  re- 
quired by  its  contract,  the  firm  became  liable 
to  the  other  contracting  party,  and  in  settle- 
ment of  such  claim  or  liability  one  of  the 
partners  executed  firm  notes  to  such  creditor, 
hddf  that  the  transaction  was  one  growing 
out  of  the  business  of  the  firm  and  the  part- 
nership was  bound  upon  such  notes :  Bray- 
ley  V.  Bedgesy  52-628. 

64.  Where  the  defendants  had  done,  as 
partners,  a  collection  business  in  connection 
with  other  business,  and  one  of  them  had 
given  a  note  in  the  firm  name  for  the  balance 
due  plaintiffs  on  collections  made  by  defend- 
ants for  them,  held^  that  such  note  was  bind- 
ing on  the  firm  although  under  the  articles  of 
copartnership  the  collection  business  was 
not  within  the  score  of  the  business  of  the 
firm :  Van  Brunt  v,  Mather^  48-503. 

65.  In  a  trading  or  mercantile  partnership, 
one  partner  has  in  law  the  power  to  bind  the 
others  by  promissory  notes  given  in  the  usual 
course  of  business,  and  an  individual  loaning 
money  to  one  member  of  such  a  firm  and  re- 
ceiving a  firm  note  therefor  has  a  right  to 
presume  that  the  note  was  made  in  the 
course  of  the  partnership  business  and  binds 
all  the  members  of  the  firm.  But  this  pre- 
sumption may  be  rebutted  by  evidence  to  the 
contrary:  Sherwood v.  Snow,  46-481. 

66i  Firm  note  for  IndiTidaal  indebted- 
ness; bnrden  of  proof:  The  fact  that  a 
member  of  the  firm  borrowing  money  signs 
the  note  in  his  individual  name  as  well  as 
the  firm  name,  being  not  in  accord  with 
the  ordinary  way  of  doing  business  in  bor- 
rowing money  for  a  firm,  is  a  circumstance 
which  the  jury  should  be  allowed  to  consider 
in  connection  with  other  circumstances  as 
bearing  upon  the  question  whether  the  per- 
son loaning  the  money  knew  or  had  reason 
to  know  that  the  money  borrowed  by  the 
partner  was  for  his  individual  use  and  bene- 
fit, and  in  such  case  the  burden  of  proof  is 
thrown  upon  him  to  show  previous  author- 
ity or  subsequent  consent  on  the  part  of 


the  other  partners  in  order  to  charge  them : 
Ibid. 

67.  The  fact  that  a  note  is  given  in  the 
firm  name  is  evidence  that  it  is  given  for  a 
valuable  consideration  furnished  to  the  part- 
nership, and  the  burden  of  proof  is  upon  the 
party  seeking  to  establish  that  it  was  not 
given  for  the  use  of  the  partnership:  McMvJr- 
Ian  V.  Mackenzie,  2  G.  Gr.,  368. 

68.  Binding  firm  by  Individnal  note: 
Evidence  in  a  particular  case  held  sufficient 
to  support  a  finding  that  a  note  executed  by 
one  of  a  firm  of  partners  in  his  own  name 
for  a  partnership  debt  was  in  fstct  given  for 
the  firm  and  was  binding  upon  the  other 
partner:  SeekeU  v.  Fletcher,  53-330. 

69.  Indorsement  of  note  payable  to  the 
firm  by  one  partner  for  his  individual  benefit 
does  not  bind  the  firm :  Fletcher  v.  Andersonf 
11-228. 

70.  Indorsement  by  a  member  of  the  firm 
not  assuming  to  bind  the  firm  will  not  con- 
stitute a  warranty  by  the  firm  of  the  genu- 
ineness of  the  signature :  Miller  v.  House,  67- 
737. 

71.  Draft  of  partner  for  firm  benefit: 
Where  money  was  paid  upon  the  draft  of  a 
partner  for  the  benefit  of  the  partnership  and 
applied  for  that  purpose,  held,  that  the  part- 
nership became  liable  therefor :  Beebe  v,  Bog- 
ers,  3G.  Gr.,  319. 

72.  Binding  firm  as  surety:  A  partner 
cannot,  without  authority,  bind  the  firm  by 
signing  the  firm  name  to  a  note  as  surety  in 
a  transaction  not  connected  with  the  busi- 
ness of  the  firm:  Whitmore  v.  Adams,  17- 
567. 

78.  Guaranty:  The  fact  that  a  guaranty 
by  a  member  of  the  firm  in  the  partnership 
name  is  made  outside  of  the  business  of  the 
partnership  and  without  authority  is  one  to 
be  shown  by  the  firm  seeking  to  escape  lia- 
bility, and  even  when  shown  would  not  re- 
lieve the  partner  executing  the  guaranty 
from  individual  liability:  First  Nat  Bank 
V.  Carpenter,  34r433. 

74.  Ratification  of  gnaraniy:  While  a 
guaranty  made  by  one  partner  in  the  partner- 
ship name,  outside  of  the  business  of  the  part- 
nership, will  not  be  binding  on  the  firm,  yet 
acquiescence  tlierein  by  the  other  partner 
after  notice  may  give  rise  to  an  implied  ratifi- 
cation :  Clark  v.  Hyman,  55-14^ 
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75.  Aeeeptanee  bj  IndiTldnal  member » 
Where  grain  was  sold  to  a  firm  and  the  ticket 
therefor  was  issaed  directed  to  certain  mem- 
bers of  such  firm,  whose  duty  it  was  to  make 
payment,  held,  that  acceptance  thereof  by 
sach  members  did  not  release  other  members 
from  liability,  and  that  no  notice  to  such 
other  members  of  non-payment  of  the  ticket 
was  necessary  to  hold  them  liable :  Smith  v, 
Smyth,  42-^03. 

70.  Firm  receipt  for  deposit  with  indi- 
Tidaal  member:  The  firm  is  not  liable  for 
money  deposited  with  a  partner  in  an  individ- 
ual transaction  when  the  person  making  the 
deposit  and  seeking  to  enforce  the  liability 
knew  all  the  facts,  although  the  receipt 
given  by  the  partner  was  signed  with  the 
firm  name :  Rutledge  v.  Squires,  23-53. 

77-  Trust  deed  by  partner:  Where  a  co- 
partner executed  a  trust  deed  of  firm  prop- 
erty, without  the  authority  or  ratification  of 
liis  copartner,  and  the  firm  subsequently  ex- 
ecuted a  mortgage  on  the  same  property, 
hdd,  that  the  trust  deed  was  a  prior  lien  en 
the  interest  of  the  copartner  who  executed  it, 
but  not  on  the  interest  of  the  other  mort- 
gagor :  Haynes  v,  Seachrest,  13-455. 

78.  Trust  deed  to  partner:  Where  au- 
thority was  given  to  a  firm  of  attorneys  to 
secure  or  collect  a  claim,  held,  that  a  member 
of  the  firm  had  authority  to  receive  as 
trustee  a  mortgage  given  to  secure  the  pay- 
ment of  the  claim:  Crawford  v.  Nolan, 
70-97. 

79.  CoBTeyanoe  by  partner:  A  deed  made 
by  one  partner  for  the  others  will  be  binding 
upon  the  firm  if  it  be  shown  that  there  was 
a  prior  authority  or  subsequent  ratifica- 
tion, express  or  implied,  verbal  or  written: 
Haynes  v.  Seachrest,  13-455. 

90.  The  partner  who  holds  the  legal  title 
of  partnership  real  estate  holds  the  same  in 
trust  for  the  benefit  of  the  firm,  even  though 
the  conveyance  to  him  designates  him  as 
trustee,  and  he  may  make  conveyance  thereof 
in  his  own  name :  Paton  v.  Baker,  62-704. 

81,  Contract  ander  seal:  While  one  part- 
ner has  not,  by  virtue  of  the  partnership, 
authority  to  bind  the  firm  by  contract  under 
seal,  yet  a  sealed  instrument  made  by  one 
partner  in  the  name  of  the  firm  is  binding 
npon  copartners  who  assent  to  the  contract 
ittfcre  its  execution,  or  subsequently  adopt  it 


either  by  parol  or  other  evidence  of  ratifica- 
tion: Price  V.  Alexander,  2  G.  Gr.,  427. 

82.  If  the  contract  is  one  which  would  be 
valid  and  binding  upon  the  partnership  with- 
out a  seal,  it  will  not  be  vitiated  by  the  ad- 
dition of  a  seal :  Ibid, 

88.  Disposing  of  partnership  property  to 
secure  firm  debts:  As  between  creditors,  one 
partner  may  sell  or  dispose  of  i)artner8hip 
property  to  secure  a  partnership  debt,  and  any 
question  as  to  the  rights  of  the  other  partner 
can  only  be  raised  by  one  who  claims  through 
him :  Fromme  v.  Jones,  13-474. 

84.  Fraudulent  preference:  Although  a 
partner  has,  in  general,  power  to  settle  the 
debts  of  the  firm  and  pay  thereon  any  legal 
rate  of  interest,  yet  where  a  partner  who  was 
the  husband  of  the  creditor  of  the  firm  exe- 
cuted to  his  wife,  without  the  knowledge 
of  the  other  partner,  a  written  contract  to 
pay  ten  per  cent,  interest  on  existing  in- 
debtedness, held,  that  such  agreement  was 
not  binding  upon  such  other  partner :  Ricfi- 
ards  V,  Burden,  50-723,  729. 

85.  Sale  of  business:  One  partner  has  not 
the  power,  without  the  knowledge  or  consent 
of  his  copartner,  to  sell  or  assign  all  the 
partnership  property,  where  such  copartner 
is  accessible  by  mail  or  telegraph,  and  there 
is  nothing  to  prevent  communication  with 
him  with  respect  to  the  proposed  transaction, 
before  its  consummation:  Hunter  v.  Way- 
nick,  67-555. 

86.  Power  to  make  general  assignment: 
A  partner  has  no  power  to  execute  a  general 
assignment  of  all  the  property  of  the  firm 
for  the  benefit  of  all  its  creditors,  without 
the  consent,  express  or  implied,  of  his  co- 
partner. When  such  copartner  may  be  con- 
sulted and  is  capable  of  expressing  assent  or 
dissent,  such  an  assignment  is  void  and  does 
not  prevent  an  attachment  by  a  creditor,  al- 
though the  partner  not  assenting  does  not 
institute  proceedings  to  set  it  aside :  Loeb  t\ 
Pierpoint,  58-469. 

87.  But  such  an  assignment  by  one  partner 
with  the  knowledge  and  consent  of  the  other 
is  binding:  Osborne  v.  Barge,  29  Fed.  Rep., 
725. 

As  to  power  to  bind  the  firm  by  a  confes- 
sion of  judgment,  see  infra,  §g  134-187. 

88.  Tse  of  firm  name  does  not  pass  by 
general  assignment  so  that  a  partner  cannot 
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afterwards  use  the  same  name:  Iowa  Seed 
Co.  V,  Dorr,  70-481. 

89.  Rescission  of  contract:  Although  it 
may  be  that  the  action  of  one  partner  will  not 
bind  a  firm  in  regard  to  the  rescission  of  a 
contract  where  the  business  to  be  done  under 
such  contract  constitutes  all  the  business  of 
the  firm  and  the  rescission  of  it  would  neces- 
sarily terminate  the  firm  business,  yet  to 
render  such  an  assignment  invalid  it  must 
appear  that,  as  a  matter  of  fact,  the  business 
under  the  contract  does  constitute  the  whole 
business  of  the  firm:  Shellito  v,  Sampson, 
61-40. 

90.  Admissions  of  partner:  Where  the 
proposed  assignee  of  the  indebtedness  of  a 
firm  inquired  of  a  member  of  the  firm 
whether  the  claim  was  all  right  and  would 
be  paid,  hddf  that  the  statement  of  such 
member  that  the  indebtedness  would  be 
promptly  paid  and  was  all  right  was  suffi- 
cient to  estop  the  other  members  of  the  firm 
from  setting  up  as  against  such  indebtedness 
in  the  hands  of  the  assignee  taking  it  on  the 
faith  of  such  representations,  the  defense  of 
usury :  French  v.  Rowe,  15-663. 

91.  The  admissions  of  one  partner  are  not 
sufficient  to  establish  the  fact  that  another 
partner  has  assented  to  the  rescission  of  a 
contract.  Such  evidence  is  hearsay,  and  the* 
statements  of  the  partner  making  the  admis- 
sions as  to  the  words  of  the  other  partner 
would  not  bind  the  latter  if  his  assent  to  the 
rescission  of  the  contract  were  necessary: 
SheUito  V,  Sampson,  61-40. 

92.  Where  defendants  are  shown  to  be 
partners,  the  declarations  of  one  are  admis- 
sible for  the  purpose  of  showing  a  contract 
of  the  firm  with  the  plaintiff :  WUey  v.  Oris- 
VDold,  41-875. 

98.  Fraud:  Each  partner  is  chargeable 
with  knowledge  of  any  fraudulent  act  done 
by  the  other  in  acting  for  the  firm :  Patter- 
aon  V.  Seaton,  70 . 

94.  Therefore,  held,  that  where  goods  pur- 
chased by  the  firm  were  partly  paid  for  by 
canceling  an  individual  debt  of  one  of  the 
partners,  thus  diverting  firm  property  to  the 
payment  of  personal  debts,  the  firm  being 
insolvent,  held,  that  this  was  actual  fraud 
upon  its  creditors :  Ibid. 

95.  Negligence:  Where  recovery  was 
sought  against  two  persons  as  partners  for 


injury  caused  to  plaintiff  by  negligence  of 
one  partner  in  allowing  plaintiff  to  take  by 
mistake  a  poisonous  drug  not  by  way  of  pur- 
chase, Jield,  that  the  partner  not  engaged  in 
the  transaction  was  not  liable,  the  act  of  his 
copartner  being  outside  of  the  business  of 
the  firm:  Qrrynn  v.  Duffield,  66-708. 

III.  KlGHTS  AJUB  BEMEOIES  AS  BETWEEN 
FIRM,  OR  PARTNERS,  AND  THIRD 
PERSONS. 

96.  In  case  oi  a  Joint  note  of  a  partner- 
ship and  a  third  person,  the  partnership  is 
to  be  considered  as  one  party,  and,  in  an  ad- 
justment with  the  other  party,  liable  for 
one-half  the  note.  In  such  case  the  other 
party  has  no  interest  in  any  question  of  con- 
tribution or  liability  as  between  the  partners : 
Hosmer  v.  Burke,  26-353. 

97.  Firm  property  liable  for  firm  debts: 
The  creditors  of  the  partnersliip  are  entitled 
to  have  the  assets  of  the  firm  applied  to  the 
satisfaction  of  the  partnership  debts :  Stoitzer 
V,  Smith,  35-269. 

98.  The  creditors  of  the  firm  have  the  legal 
right  to  demand  the  appropriation  of  all  firm 
property  to  the  payment  of  firm  debts,  and  a 
sale  of  partnership  property  which  is  partly 
paid  for  by  cancellation  of  an  individual  in- 
debtedness of  one  of  the  partners  constitutes 
an  actual  fraud  upon  the  creditors  of  the 
partnership :  Patterson  v,  Seaton,  70 . 

99.  Partnership  funds  are  first  to  be  sub- 
jected to  the  payment  of  partnership  debts. 
This  rule  is  applicable  to  the  proceeds  of  real 
property  belonging  to  the  firm:  Gordon  v, 
Kennedy,  36-167. 

100.  The  attachment  of  partnership  prop- 
erty for  a  partnership  debt  will  prevail  over 
a  prior  attachment  of  the  same  property  for 
a  separate  debt  of  one  of  the  partners;  so 
doubtless  the  attachment  of  partnership  prop- 
erty for  a  partnership  debt  will  prevail  over  a 
mortgage  upon  the  same  prox>erty  by  one  of 
the  partnera  to  secure  his  separate  debt: 
Fargo  v.  Ames,  45-491. 

101.  A  mortgage  by  a  partner  upon  the 
entire  partnership  property  for  an  individual 
debt  is  sufficient  to  cover  the  whole  interest 
in  such  property  in  case  the  other  partner 
makes  a  subsequent  sale  of  his  interest  to  the 
mortgagor:  Ibid, 
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10>8.  A  creditor  of  an  fndivldual  member 
f^nnot,  by  attaclmient  or  garnishment,  de- 
prive the  creditors  of  a  partnership  of  the 
right  to  priority  of  payment  out  of  the  assets 
of  the  firm :  C€)x  v.  Russell,  44-556. 

lOS.  Where  a  firm  executed  a  mortgage 
upon  partnership  property  to  secure  notes  of 
the  partnership,  which  mortgage,  together 
with  janior  liens  upon  the  property,  and  the 
legal  title  in  the  property  itself,  were  held  by 
plaintiff,  who  thereupon  brought  action  on 
the  partnership  notes  against  an  individual 
member  of  the  firm,  held,  that  such  iudi- 
ridual  member  had  the  right  to  have  the 
mortgage  lien  first  exhausted  in  the  payment 
of  said  notes,  or  to  be  subrogated  to  such 
lien,  and  that  as  the  value  of  the  property 
was  more  than  sufficient  to  satisfy  the  in- 
debtedness, plaintifTs  action  should  be  dis- 
misaed :  Warren  v.  Hayzlett,  45-235. 

104.  To  enable  the  court  to  apply  the  rule 
that  partnership  creditors  have  priority  as  to 
partnership  property,  the  case  must  be  such 
that  the  court  may  marshal  the  debts  and 
effects,  and  thus  ascertain  the  amount  of  firm 
liabilities  and  firm  property.  A  firm  cred- 
itor cannot  come  in  by  his  attachment  and 
oust  the  individual  creditor  from  his  prior 
attachment  or  other  lien.  The  firm  creditor 
has  not  a  lien  which  he  may  enforce  in  this 
manner:  Scudderv.  Delashmut.  7-89. 

lOi.  WhUe  partnership  property  is  treated 
as  a  trust  estate,  primarily  to  be  applied  to 
the  partnership  debt  as  against  all  persons 
not  having  a  higher  equity,  yet  this  equity 
ii  to  be  worked  out  by  the  creditors  through 
the  medium  of  the  partners ;  they  have  no 
lien  on  partnership  property.  The  partners 
have  a  right  in  equity  to  have  the  property 
so  applied,  and  to  this  right  under  a  proper 
bilL,  with  proper  parties,  the  creditors  may 
be  sabstituted ;  but  in  such  a  proceeding  all 
the  partners  should  be  made  parties :  Stout  v. 
Fortver,  7-183. 

IM.  Although  the  creditors  of  one  part- 
ner may  levy  upon  his  interest  in  the  firm 
property,  yet  the  creditors  of  the  firm  are 
entitled  to  be  satisfied  from  the  partnership 
f ands.  This  rule  in  favor  of  partnership  cred- 
itors is  invoked  only  where  there  is  not  suffi- 
cient, or  where  there  is  barely  sufficient, 
property  to  pay  the  finn*s  debts.  In  such  a 
case  a  bill  for  injunction  may  be  filed  by  the 


debtor  partner  or  his  copartners,  or  the  joint 
or  separate  creditor,  or  the  purchaser,  to  pre- 
vent the  sale  of  the  partnership  property 
under  execution  against  the  individual  part- 
ner until  it  be  ascertained  whether  such 
partner  is  entitled  to  any  balance  out  of  the 
partnership  property,  and  if  it  appears  that 
he  is  not  so  entitled,  then  the  injunction  will 
be  made  i>erpetual:  Hubbard  v,  Curtis,  8-1. 

107.  But  even  if  there  is  a  sale  under  exe- 
cution against  the  partner's  interest  in  the 
firm  property,  the  purchaser  at  such  sale  still 
takes  only  the  interest  of  the  judgment 
debtor  subject  to  the  partnership  debts :  Ibid. 

108.  In  a  proceeding  to  set  aside  a  fraudu- 
lent conveyance  by  a  firm  and  subject  the 
property  to  the  payment  of  executions 
against  the  firm,  the  rule  which  gives  the 
separate  creditor  of  a  member  of  the  firm 
preference  over  a  partnership  creditor  in  the 
separate  estate  of  the  partner  has  no  appli- 
cation :  Loving  t?.  Pairo,  10-282. 

109.  Defendant  bought  an  interest  in  what 
was  once  firm  property,  the  firm  having  dis- 
solved, and  one  of  the  partners  who  took  tlie 
stock  and  assumed  the  old  firm's  debts,  to- 
gether with  defendant,  formed  a  new  firm. 
The  indebtedness  which  defendant  incurred 
to  pay  for  his  interest  in  the  new  firm  was 
discharged  from  assets  of  the  firm.  Plaint- 
iff as  a  creditor  of  4;he  old  firm  sought  to  be 
subrogated  to  the  rights  of  the  new  firm,  and 
have  judgment  against  the  defendant,  be- 
cause he  had  used  firm  assets  to  discharge 
his  individu^  liability.  Held,  that  in  the 
absence  of  a  specific  lien,  the  plaintiff  had 
no  lien  upon  the  firm  assets  after  a  sale 
thereof  by  the  old  firm  to  the  new,  and  had 
no  claim  thereon  which  could  be  enforced: 
Hawk  Eye  Woolen  Mills  v.  Conklin,  26-422. 

110.  Creditors  of  one  partner  have  no 
claim  upon  partnership  property  until  the 
partnership  debts  are  paid,  and  equity  will 
recognize  and  enforce  a  specific  lien  upon  the 
partnership  property  for  moneys  advanced 
by  a  partner  beyond  his  own  liability,  as 
against  his  copartners  and  the  individual 
creditors  of  each.  A  voluntary  conveyance 
by  one  partner  to  another  of  his  interest  in 
partnership  real  estate  will  therefore  be  up- 
held as  against  individual  judgment  cred- 
itors :  Evans  v.  Hawley,  35-83. 

111.  Partnership  property  is  subject  to  the 
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payment  of  partnership  debts,  and  a  partner 
cannot  hold  it  exempt  therefrom.  Therefore, 
held,  that  a  conveyance  of  real  property  of  the 
firm  by  surviving  partners  to  the  heirs  of  a  de- 
ceased partner  would  not  defeat  the  claims 
thereon  of  a  partnership  creditor :  Van  Staden 
V,  Kline,  64-180. 

113.  The  rule  that  partnership  debts  are  to 
have  priority  as  to  partnership  property  over 
the  individual  debts  of  the  partners  is  not 
based  upon  the  ground  of  any  equities  in 
favor  of  the  partnership  creditors,  but  such 
priority  is  security  to  them  on  account  of 
equities  of  the  partners  who  have  the  .right 
to  demand  that  the  partnership  property 
shall  be  devoted  to  the  payment  of  part- 
nership debts,  and  shall  be  first  exhausted 
before  their  individual  estates  be  made  liable 
thereon:  Maquoketav,  WiUey,  85-828. 

113.  Therefore,  upon  the  dissolution  of  a 
firm,  its  property  may  be  transferred  to  one 
partner  bona  fide  for  a  valuable  considera- 
tion, and  should  be  held  free  from  a  prior 
claim  of  the  creditors  of  the  partnership: 
Ibid. 

114.  Although  the  rule  undoubtedly  is, 
that  where  the  assets  of  a  partnership  have 
gone  into  equity  for  distribution  they  will  be 
first  applied  to  the  satisfaction  of  the  debts 
of  the  partnership,  and  the  separate  credit- 
ors of  the  members  of  the  firm  can  seek  in- 
demnity only  from  the  surplus  after  the 
satisfaction  of  the  partnership  debts,  yet 
this  rule  is  for  the  benefit  of  the  partners. 
The  creditors  of  a  firm  have  no  lien  or 
equity  in  the  partnership  property.  Their 
right  is  simply  to  have  their  judgments  which 
they  may  obtain  on  their  claims  satisfied 
out  of  the  partnership  estate  or  the  individ- 
ual property  of  the  partners.  The  partners 
may  waive  the  rule  requiring  the  application 
of  the  partnership  estate  to  the  partnership 
debts,  and,  after  having  done  so,  the  credit- 
ors have  no  ground  for  complaint:  Poole  v, 
Seney,  (t6-602. 

115.  A  firm  may,  for  a  valuable  consid- 
eration, transfer  partnership  funds  in  pay- 
ment of  an  individual  creditor  of  a  partner, 
and  the  firm  creditors  cannot  follow  funds 
thus  used  into  the  hands  of  an  individual 
creditors  Oeorge  v,  Wamdey,  64-175. 

110.  Where  a  firm  has  become  liable  for 
individual  indebtedness  of  one  of  its  mem- 


bers, he  being  charged  with  the  amount  thus 
assigned,  such  liability  will  have  priority 
over  the  claims  of  creditors  under  an  assign- 
ment subsequently  made:  Atsignmmt  of 
Stewart,  62-614. 

117.  Priority  of  individaal  creditors  as 
to  indiyidnal  property:  Individual  cred- 
itors of  a  partner  are  entitled  to  have  his  in- 
dividual property  first  applied  to  the  satisfac- 
tion of  their  judgments  before  such  property 
shall  be  applied  to  the  payment  of  partner- 
ship creditors :  MiUer  v.  Clarke,  87-825. 

118.  The  rule  that,  in  the  distribution  of 
the  assets,  the  partnership  creditors  have  pref- 
erence in  respect  to  partnership  property,  and 
the  separate  creditors  in  respect  to  the  private 
property  of  the  individual  partners,  is  ap- 
plied in  equity  in  marshaling  assets,  but  is 
not  regarded  at  law,  and  a  judgment  against 
a  partner  for  a  firm  debt  which  is  prior  in 
time  to  a  judgment  against  him  for  an  in- 
dividual debt  will  be  held  also  prior  in  lien : 
QiUaspy  v.  Peck,  46-461. 

119.  Where  judgment  on  a  partnership 
debt  is  recovered  against  individual  mem- 
bers of  a  firm,  a  sale  of  individual  property 
thereunder  will  not  be  invalid,  although  an 
individual  creditor  might,  by  proceedings  in 
equity  in  a  proper  case,  compel  a  resort  to 
partnership  property:  Hdmsmith  v.  Espy, 
18-439. 

120.  Where  two  persons  as  partners  bought 
a  threshing  machine,  but  gave  individual 
joint  notes  therefor,  and  were  sued  on  such 
notes,  and  individual  judgments  were  ren- 
dered against  them,  and  it  appeared  that  the 
undivided  half  of  the  machine  had  been 
levied  on  and  sold  as  the  property  of  one  of 
the  partners  under  an  individual  judgment, 
held,  that  the  machine  was  first  subject  to 
the  claim  for  ihe  purchase  money,  and  that 
the  seller  might  maintain  his  action  in  equity 
to  enforce  his  judgment  and  determine  the 
rights  of  the  purchaser  of  the  individual 
half  under  a  prior  sale :  AtUtman  v.  Fuller, 
5&-60. 

121.  Paying  indlyidaal  debto  oat  of 
flrm  property:  Where  a  member  of  a  co- 
partnership is  indebted  to  a  person  owing 
the  firm,  he  cannot  apply  the  indebtedness 
due  to  the  firm  for  the  purpose  of  canceling^ 
his  individual  indebtedness,  nor  can  he  ap* 
ply  the  funds  or  the  property  of  the  firm  for 
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such  purpose  without  tlie  consent  of  the  co- 

pirtaerB,  or  at  least  a  subsequent  ratification: 

TTiomas  v.  Stetson,  62-^37. 

122.  An  averment  of  facts  that  might  be 
admiagfble  in  evidence  as  tending  to  show 
nthodzation  by  the  other  partner,  but  not 
seoesBarily  establishing  such  fact,  no  au- 
thofization  being  e^cpreasly  alleged,  will  not 
be  sufficient  to  aho vsr  authority  or  ratification : 
Ihid. 

188.  An  agreement  ot  a  partnership  that 
goods' purchased  of  it  may  be  paid  for  by 
credit  on  the  note  of  an  individual  partner  is 
not  within  the  statute  of  frauds,  as  to  the 
psrtnership  or  the  partner  not  indebted: 
Abodes  v.  McKeart,   55—547. 

124.  The  fact  that  one  partner  applies  prop- 
erty of  the  firm  to  the  satisfaction  of  his  indi- 
vidual debts  with  assent  of  the  other  partner 
does  not  defeat  the  right  of  the  latter  to  re- 
oovCT  from  the  former  his  interest  in  the 
|wv*irty  thus  apptropriated :  Currier  v.  Bates, 

125.  Where  property  was  sold  to  a  firm 
and  the  conveyance  'was  executed  in  blank 
« to  the  name  of  the  grantee,  and  one  of  the 
ptttoers  filled  in  his  own  name  as  grantee, 
but  without  the  kno^wledge  or  consent  of  the 
olher  partner,  or  of  the  grantor,  and  applied 
tibe  property  in  satisfaction  of  indebtedness 
due  him  from  the  firm,  and  conveyed  it  to 
an  individual  creditor  in  satisfaction  of  his 
daisi,  Kdd,  that  the  grantees  of  the  partner 
had  a  better  equitable  title  to  the  property 
than  one  who  purchased  the  same  at  a  subse- 
quent sherifiTs  sale,  on  a  judgment  against 
the  firm,  with  constructive  notice  of  the 
ooDveyance  under  which  the  grantee  of  the 
partner  claimed  title:  Clark  v.  AUen,  84- 
190. 

ISO.  Appropriation  of  flmi  property  by 
a  partner:  A  partner  may  take  property  of 
the  firm  in  payment  of  indebtedness  of  the 
finn  to  him  if  done  without  fraud  or  injury 
as  to  creditors  or  other  partners :  Ibid. 

127.  Setting  off  indiTidaal  and  partner- 
skip  debts:  Where  a  person  owing  a  debt  to 
a  supposed  partnership  seeks  to  set  off 
against  such  debt,  or  in  discharge  of  it,  a 
debt  owing  to  him  from  one  of  the  partners, 
he  must  show  the  extent  of  the  interest  of 
the  debtor  pcrtner  in  the  partnership  prop- 
erty.   It  is  only  his  share  of  the  surplus  that 


is  liable  to  his  individual  debts:  Enix  v. 
-Hays,  48-86. 

128.  Under  statutory  provisions  as  to 
counter-claim^  held,  that  in  an  action  by  a 
member  of  the  firm  to  foreclose  an  individual 
mortgage  the  defendant  might  set  up  as  a 
counter-claim  an  account  held  by  him  against 
the  firm:  Allen  v,  Maddox,  40-124. 

129.  Snit  by  partnership:  It  seems  that 
even  in  the  absence  of  a  statute  authorizing 
suit  by  a  partnership  in  its  firm  name,  such 
suit  might  be  maintained :  Johnson  v.  Smith, 
Mor.,  105. 

180.  Suit  by  sarTiving  partner:  A  sur- 
viving partner  is  a  proper  party  to  bring  an 
action  for  injury  to  the  property  of  the  part- 
nership without  joining  therein  the  personal 
representatives  of  the  deceased  partner: 
Broum  v,  Allen,  35-806. 

181.  Actions  against  a  firm:  The  surviv- 
ing partner  and  the  administrator  of  a  de- 
ceased partner  should  not  be  joined  as  de- 
fendants. The  survivor  is  the  representative 
of  the  firm:  ChUds  v.  Hyde,  10-294. 

182.  Prior  to  the  provisions  of  statute 
in  regard  to  actions  against  partners,  held, 
that  in  case  of  death  of  one  of  the  part- 
ners the  action  against  the  other  should  be 
against  him  as  the  surviving  partner,  and 
not  individually :  Black  x\  Struthers,  11-459. 

188.  If  the  creditor  of  a  partnership  elects 
to  take  judgment  against  the  surviving  part- 
ner, he  may  seek  to  make  such  judgment  out 
of  the  individual  property  of  such  survivor, 
and  the  administrator  of  the  deceased  part- 
ner need  not  be  made  a  party :  Postlewait  v, 
Howes,  8-365. 

184.  Confession  of  Judgment  by  one  part- 
ner: One  partner  cannot  make  confession  of 
judgment  in  behalf  of  the  firm :  Christy  v, 
Sherman,  10-585. 

185.  But  such  a  confession  of  judgment 
is  binding  on  the  member  executing  it,  and  if 
accepted  it  merges  the  indebtedness  so  that 
action  cannot  afterwards  be  maintained 
against  the  firm  on  the  same  cause  of  action : 
North  V.  Mudge,  13-496. 

186.  Where  one  partner  executed  a  firm 
note  in  such  a  way  as  to  render  himself  sepa- 
rately liable  thereon  and  the  other  partner 
subsequently  confessed  judgment  on  the  in- 
strument binding  himself  alone,  held,  that  the 
contract  of  the  former  was  not  merged  into 
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the  judgment  confessed  by  the  latter  so  as  to 
defeat  a  separate  action  on  the  note  against 
the  former ;  but  if  the  partner  executing  the 
note  had  been  the  one  confessing  judgment, 
the  rule  would  have  been  different:  Sher^ 
man  v.  Christy^  17-322. 

IS 7.  Where  the  statement  for  judgment 
by  confession  was  signed  in  the  firm  name 
but  sworn  to  by  one  member,  and  the  judg- 
ment thereon  recited  a  confession  by  the 
firm,  hdd^  that  the  judgment  was  binding  on 
the  firm :  Edwards  v,  Pitzer,  12-607. 

138.  Judgment  against  partner;  merger: 
Under  the  Code  of  1851,  field,  that  a  judg- 
ment to  recover  against  the  firm  on  service 
upon  a  member  of  the  firm  merged  the  note 
sued  on  so  that  a  subsequent  action  thereon 
against  a  member  not  served  in  the  first  ac- 
tion could  not  be  maintained:  Harford  v. 
Street,  46-594. 

139.  Partners  Jointly  bonnd:  Tho  liabil- 
ity of  partners  is  a  joint  liability.  If  the 
partnership  name  is  signed  by  one  of  the 
partners  to  a  note  made  in  due  course  of 
the  partnership  business,  the  partners  thereby 
become  indebted  jointly :  Ryerson  v.  Hejidrie, 
22-480. 

140.  Judgment  after  dissolat ion:  A  judg- 
ment cannot  properly  be  rendered  against 
the  partnership  after  dissolution  thereof,  al- 
though the  action  was  commenced  before 
dissolution:  Bowen  v,  Troy  Portable  Mill 
Co.,  81  460. 

141.  Judgment  against  iudlvidnal  part- 
ners: In  an  action  before  a  justice  of  the 
peace  against ''  S.  M.  B.  &  Bro.,"  notice  was 
served  on  **  A.  B.  B.  and  Bro."  who  appeared ; 
then,  upon  plaintiff's  motion,  "A.  B.  B.  & 
Bro."  w^as  substituted  as.the  name  of  defend- 
ant and  judgment  rendered  against  such  de- 
fendant. No  partnership  property  being 
found,  a  proceeding  by  scire  facias  was  com- 
menced to  subject  the  individual  property  to 
the  payment  of  the  judgment.  Held,  that 
*'  A.  B.  B."  was  bound  by  the  judgment,  and 
could  not  reopen  the  question  of  the  exist- 
ence of  the  firm,  or  his  connection  therewith : 
Haggarty  v.  Burr,  22-219. 

142.  In  an  action  against  a  firm,  service  on 
one  member  after  dissolution  will  give  the 
court  jurisdiction,  so  far  as  to  authorize  a 
judgment  against  the  firm  as  such  to  be  sat- 
isfied out  of  joint  property  or  the  individual 


property  of  the  member  served :  Hale  v.  Van 
Saun,  18-19;  Newlonv.  Heaton,  42-593. 

143.  Judgment  in  action  against  a  partner- 
ship upon  service  of  notice  upon  an  indi- 
vidual member  may  be  satisfied  out  of  firm 
property  or  the  property  of  the  member 
served,  but  is  not  a  personal  judgment  against 
the  member  not  served,  and  cannot  be  en- 
forced against  his  individual  property :  New- 
Ion  V,  Heaton,  42-593;  Harford  v.  Street, 
46-594. 

144.  A  partnership  may  be  sued  before  a 
justice  of  the  peace,  and  notice  of  service 
upon  the  resident  partner  will  give  the  jus- 
tice juiisdiction  of  the  partnership  so  that 
judgment  may  be  rendered  against  the  firm 
as  such  and  enforced  against  the  partnership 
property;  but  the  justice  will  ndt  thereby  ac- 
quire jurisdiction  as  to  an  individual  partner 
residing  in  another  county:  Ebersole  v. 
Ware,  59-663. 

149.  Where  an  action  is  brought  against  a 
partnership  as  such,  but  no  judgment  is 
asked  against  individual  partners,  although  a 
judgment  against  the  partners  individually 
might  be  improper,  it  will  not  be  void  for 
want  of  jurisdiction,  and  cannot  be  col- 
laterally attacked :  Marsh  v.  Mead,  57-585. 

As  to  when  judgments  against  individual 
partners  may  be  enforced  against  their  inter- 
est in  real  property  belonging  to  the  firm,  see 
infm,  §  157. 

146.  Judgment  against  firm:  Whether  a 
judgment  against  the  firm  alone,  as  such,  is 
a  lien  upon  anything  but  firm  property, 
qucere,  but  the  individual  property  of  the 
members  may  be  made  liable  by  proper  ac- 
tion :  Markham  v.  Buckingham,  21-494. 

147.  A  judgment  against  a  firm  does  not 
become  a  lien  on  real  property  held  in  the 
name  of  one  partner,  until  made  so  by  proper 
proceedings,  although  the  firm  may  be  the 
equitable  owners :  StacUer  v.  Allen,  44r-198. 

148.  Where  the  judgment  is  against  a  firm 
as  a  firm,  the  property  of  a  member  should 
not  be  levied  upon  thereunder:  Levally  v. 
Ellis,  13-544. 

149.  If  individual  property  is  levied  on 
and  £old  under  a  judgment  against  the  firm 
only,  no  title  will  pass  to  the  purchaser  at  the 
sale :  Lathrop  v.  Brown,  23-40. 

150.  The  fact  that  a  judgment  on  a  firm 
debt  is  rendered  against  only  a  part  of  the 
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members  of  the  firm  does  not  affect  the  equi- 
table right  to  have  the  partnership  property 
subjected  to  its  payment:  Martin  v.  Davis, 
81-535. 

151.  Proceedings  by  scire  facias  to  subject 
individual  property  to  the  satisfaction  of  a 
judgnftent  against  a  firm  is  not  recognized  or 
allowed  by  any  statute  of  the  state.  Whether 
such  right  exists  as  a  common  law  remedy, 
in  view  of  the  peculiar  legislation  of  the  state 
on  the  subject,  held  to  be  an  open  question : 
HoUoweU  V,  Dickerson,  46^569. 

As  to  method  of  levy  of  execution  against 
a  partner  upon  his  interest  in  the  firm  prop- 
erty, see  EzBcunoNS,  §g  87-90. 

As  to  lien  of  a  judgment  against  the  firm, 
JUDOM£NTB,  §§  547-550. 


IV.  HiGHTS,  LIABILITIES  AND  REMEDIES 
AS  BETWEEN  PABTNER8 ;  AOCOUNT- 
INO. 

US.  Interest  In  firm  property:  Where 
trwo  or  more  persons  are  acting  as  partners, 
the  jK-esuniption  is  that  they  are  equal  in 
interest  in  the  business  engaged  in  and  in 
the  property  held  in  their  firm  name.  This 
rule  is  applicable  to  real  as  well  as  personal 
pEoperty :  Moore  v.  Bare,  11-198. 

Ia3.  Interest  in  real  estate:  Real  estate 
held  by  a  partnership  is  to  be  regarded  as  the 
property  of  the  firm  as  to  creditors  and  all 
pevsons  dealing  with  it,  when  necessary  to 
protect  their  rights.  The  partner  is  to  be 
deemed  in  such  cases  as  holding  only  an  in- 
terest in  the  stock,  or  capital  of  the  partner- 
ship which  is  personal  property:  Hewitt  v. 
RanJcin^  41-35;  Drake  v,  Moore,  66-68. 

IM.  If  the  business  of  a  firm  is  in  opera- 
tkMi,  ar  there  are  liabilities  outstanding 
against  it,  the  partners  have  not  an  interest 
in  its  I&nds  or  other  assets  that  may  be  re- 
jnitied  sub  property ;  their  interest  is  in  the 
stock  of  the  firm,  whatever  upon  final  settle- 
ment niny  be  due  them :  Ibid, 

I5^«  Real  property  belonging  to  a  partner- 
ship, the  leg;al  title  to  which  is  in  one  of  the 
partners,  constitutes  with  other  assets  of  the 
firm  a  fund  out  of  which  the  debts  due  from 
the  firm,  either  to  third  parties  or  to  individ- 
ual members  of  the  firm,  are  to  be  paid,  and 
it  is  held  in  trust  for  that  purpose.  None 
of  the  partners  can  be  said  to  have  an  in- 
Vor-  n— 16 


terest  or  right  in  it  while  the  partnership 
continues :  Hoyt  v.  Hoyt,  69-174. 

166,  A  partner  cannot  have  a  homestead 
exemption  in  real  estate  belonging  to  the 
firm,  against  the  claims  of  creditors  or  co- 
partners, even  though  he  holds  the  legal 
title :  Ibid, ;  Drake  v,  Moore,  66-68. 

157.  When  the  Ij^usiness  of  the  partnership 
is  closed  and  its  debts  are  paid,  and  there  are 
no  equities  in  favor  of  third  persons  requir- 
ing real  estate  of  the  firm  to  be  held  subject 
to  the  foregoing  rule,  the  partners  or  their 
representatives  hold  a  direct  interest  therein, 
and  as  between  them  it  is  to  be  considered 
real  estate  and  subject  to  the  rules  applicable 
thereta  In  such  case  the  interest  of  the 
partner  is  to  be  regarded  as  real  estate  in 
favor  of  his  individual  creditor:  Hewitt  v. 
Rankin,  41-35. 

168.  When  land  is  purchased  with  part- 
nership funds,  and  intended  to  be  used  for 
partnership  purposes,  it  is  to  be  treated  as 
personal  assets  of  the  firm :  Paton  v.  Baker, 
62-704;  Richards  v.  OrinneU,  6a-44. 

lo9.  In  equity  the  real  estate  of  a  partner- 
ship will  be  treated  as  if  it  were  personal 
property,  and  equity  will  not  give  the  liens  of 
individual  creditors  against  the  interest  of  a 
partner  priority  over  the  liability  of  the  prop- 
erty for  indebtedness  of  the  firm.  Therefore, 
held,  that  a  conveyance  by  one  partner  of  his 
interest  in  partnership  real  property  for  the 
purpose  of  repaying  advances  made  by  the 
other  partners  in  payment  of  the  debts  of 
the  firm  would  be  given  priority  over  judg- 
ments of  individual  creditors :  Evans  v,  Hato- 
Zey,  85-88. 

160.  No  ownership  of  specific  property: 
In  the  absence  of  provisions  in  the  articles  of 
partnership  for  the  division  of  the  assets  the 
court  cannot  determine  that  a  partner  is  en- 
titled to  any  particular  portion  of  the  firm 
property  until  a  settlement  of  the  partner- 
ship is  had:  Cooper  v,  Frederick,  4  Q.  Qr., 
403. 

161.  Sale  of  partner's  interest:  One  part- 
ner cannot  sell  his  individual  interest  in  spe- 
cific partnership  property  so  as  to  enable  the 
purchaser  to  maintain  an  action  against  the 
other  partner  for  the  conversion  of  such 
property  in  case  it  is  disposed  of  by  such 
pai'tner.  The  sale  of  the  interest  of  one 
partner  in  that  way  would  dissolve  the  firm, 
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and  the  other  would  have  the  right  to  retain 
the  partnership  property  for  the  settlement 
of  the  business  of  the  firm :  Chase  v,  Scott, 
88-309. 

162.  Where  a  partnership  was  conducted 
under  an  agreement  providing  that  the  ac- 
counts of  each  partner  to  the  firm  should 
stand  due  to  the  concern  in  the  same  manner 
as  any  other  account  due  by  a  party  uncx>n- 
nected  with  the  business,  and  upon  a  sale  to 
one  partner  and  a  dissolution  of  the  firm  the 
defendant  became  the  purchaser  of  all  the 
right  and  interest  of  the  plaintiff  in  the  ac- 
counts, notes  and  other  property  of  the  firm, 
held,  that  the  interest  of  the  plaintiff  which 
he  sold  to  the  defendant  was  the  assets  of 
the  firm  after  deducting  his  indebtedness, 
and  that  by  such  sale  and  dissolution  the  ac- 
count of  the  firm  against  plaintiff  was  can- 
celed and  discharged :  Murdoch  v.  Mehlhop, 
26-213. 

163.  Release  by  a  partner  of  indlTidual 
interest:  Where  a  partnership  is  insolvent, 
the  individual  partners  have  not  such  joint 
interest  in  a  note  given  to  the  firm  that  the 
receipt  or  release  of  each  for  his  proportion- 
ate share  to  the  maker  of  such  note  extin- 
guishes to  that  extent  the  indebtedness  on 
the  note :  Mayer  v,  Garher,  53-689. 

164.  Partition  of  partnership  real  estate : 
The  agreement  to  form  a  partnership  for  the 
purchase  and  sale  of  lands  does  not  consti- 
tute the  partners  owners  in  common  of  the 
land,  and  neither  partner  can  have  land  pur- 
chased in  the  prosecution  of  the  business 
partitioned  and  his  interest  therein  set  apart. 
The  only  relief  which  a  i>artner  can  have  is 
by  a  proper  proceeding  for  the  settlement  of 
the  partnership  affairs :  Pennybacker  v.  Leary, 
65-220. 

165.  Liens  of  partner:  Each  partner  has 
a  specific  lien  upon  the  partnership  stock, 
not  only  for  the  amount  of  his  share,  but  for 
the  money  advanced  by  him  beyond  that 
amount  for  the  use  of  the  copartnership,  as 
also  for  moneys  abstracted  by  his  copartners 
beyond  the  amount  of  their  shares.  This  lien 
may  in  the  end  be  enforced  in  an  action  to 
close  up  the  partnership  by  a  decree  ordering 
a  sale  of  the  partnership  property,  and  such 
a  lien  may  be  enforced  in  this  manner  as 
against  purchasers  of  the  property  with  no- 
tice of  its  character:  Pierce  v,  WiUon,  2-20. 


166.  Payment  of  firm  note  by  a  partner:  ^ 

Where  one  member  of  a  partnership  takes 
up  a  firm  note,  he  is  entitled  to  credit  for  the 
amount  actually  paid,  but  not  for  the  whole 
amount  of  the  note,  if  he  does  not  pay  the 
amount  in  full :  Eaaton  v.  StrotJier,  57-606. 

16  f.  Appropriation  of  firm  property  by 
a  partner:  Firm  property  may  be  appropri- 
ated by  a  partner  to  the  payment  of  his  claims 
against  the  firm  if  done  without  fraud  or  in- 
jury to  other  partners  or  creditors :  Clark  v. 
Allen,  84-190. 

16S.  Accounting  by  partner:  A  partner 
who  deals  with  or  uses  firm  property  must 
account  for  all  profits  arising  from  the  trans- 
action and  remunerate  liis  copartners  for 
injuries  arising  from  his  misconduct ;  but  in 
an  action  for  dissolution  and  settlement  there 
can  be  no  recovery  for  such  appropriation 
and  bad  faith,  unless  specially  pleaded :  Levi 
V,  Karrkk,  13-844. 

169.  A  partner  should  not,  in  accounting, 
be  held  liable  for  firm  property  in  his  hands 
or  claims  in  favor  of  the  firm,  unless  it  is 
shown  that  he  lias  received  the  money  on 
such  claims,  or  that  he  holds  title  to  real 
property  of  the  firm  otherwise  than  in  trust 
for  it,  or  that  he  has  converted  or  disposed  of 
the  personal  property;  Wallace  v,  Berger, 
14-183. 

170.  A  partner  who  draws  out  partnership 
funds  shall  be  held  liable  therefor  so  far  as 
he  renders  no  account  of  them,  although  he 
testifies  generally  that  he  did  not  convert 
them  to  liis  own  use:  Webb  v,  Fordyce, 
55-11. 

171.  Where  the  partner  who  wound  up 
the  business  was  shown  to  have  collected 
and  settled  accounts  without  making  entry 
thereof,  and  could  only  report  a  small 
amoimt  as  uncollected  out  of  a  large  amount 
of  accounts  coming  into  his  hands,  Jield,  that 
he  should  be  charged  with  the  full  amount 
of  such  accounts  not  shown  to  be  uncollect- 
ible, although  only  a  portion  of  the  proceeds 
could  be  traced  into  his  hands:  Evans  v, 
Montgomery,  50-325. 

1 73.  The  failure  of  a  partner  to  keep  ac- 
count of  partnership  transactions  will  not 
defeat  the  right  of  his  copartners  to  an  ac- 
counting therefor :  Ibid, 

178.  If  part  of  the  business  for  which  a 
partnership  is  formed  is  legal  and  a  part  ille- 


PARTNERSHIP,  IV. 


243 


Bights,  liabilities  and  remedies  as  between  partners ;  accounting. 


gal,  an  accounting  as  to  that  which  is  legal 
may  be  had  in  an  action  by  one  partner 
against  another,  provided  the  two  parts  can 
be  separated :  Anderson  v.  Powell,  44-20. 

174.  Impeachment  of  aceonnt:  Where 
there  has  been  an  accounting  between  part- 
ners the  rule  is,  where  neither  fraud  nor 
mstake  Is  aho^wn  which  affects  the  whole  ac- 
ooont,  but  the  correctness  of  items  therein  is 
disputed,  the  account  will  not  be  treated  as 
non-existiiig  but  will  be  acted  upon  as  cor- 
rect save  so  far  as  the  party  disputing  can 
ahow  it  to  be  incorrect.  If  a  settled  account 
is  impeached  for  errors,  particular  errors 
most  be  stated  and  proved:  Hunter  v,  Al- 
druh,  52-442. 

17^  Where  partners  soon  after  dissolution 
went  before  a  person,  mutuaUy  selected  by 
them,  and  stated  their  accounts,  held,  that 
aaeh  statement  proved  by  the  party  before 
whom  it  was  made  v,  as  strong  evidence  of 
the  true  condition  of  the  partnership  ac- 
amnts:  McCabe  v,  Franks,  44-208. 

17^  Barden  of  proof:  In  settlement  of 
partnership  accounts,  where  each  partner 
daims  to  have  paid  out  money  for  the  firm, 
which  each  respectively  denies,  the  burden 
of  proof  as  to  such  respective  payments  is 
upon  the  party  claiming  them :  Ibid. 

Ill,  Compensation  for  services:  Thegen- 
aal  role  is  that  a  partner  cannot  claim  com- 
pensation tor  services  rendered  in  further- 
amoe  of  the  firm  business  unless  it  be 
expnasiy  stipulated  for  between  the  partners, 
but  if  an  agreement  can  be  fairly  and  justly 
implied  from  the  course  of  the  firm  business, 
or  a  partner  is  employed  to  render  services 
which  neither  the  law  nor  express  agreement 
imposes  upon  him,  or  where  one  partner  is 
eoostituted  an  agent  to  do  the  whole  busi- 
aesB,  an  agreement  for  compensation  will  be 
implied :  Levi  v,  Karrick,  13-344. 

17&  The  general  rule  is  that  there  is  an 
imfdied  obligation  on  every  partner  to  devote 
his  services  for  the  promotion  of  the  common 
benefit  of  the  concern  without  reward  or 
compensation  unless  it  be  stipulated  for  be- 
tween the  partners :  Boardman  v.  Close,  44- 


179.  Lo88  0f  time:  Where  the  articles  of 
partnenhip  stipulated  that  all  the  partners 
•bould  devote  all  their  time  to  the  business 
and  interest  of  the  firm,  heJd,  that  they  were 


thereby  expressly  bound  to  account  for  any 
loss  of  time:  Leighton  v.  Hosnier,  39-594. 

180.  Where  it  was  provj^ded  that  one  of 
the  partners,  upon  failure  to  render  personal 
service,  should  pay  a  certain  amount  into  the 
firm  in  lieu  thereof,  held,  that  he  was  not 
entitled  to  share  in  the  money  thus  paid  in : 
Frederick  v.  Cooper,  3-171. 

181.  Receipts  of  a  partner  fron^  other 
business:  Under  the  terms  of  articles  of  co- 
partnership, which  excepted  from  the  obliga- 
tion of  each  partner  to  give  his  whole  time 
and  attention  to  the  interest  of  the  firm,  such 
time  as  might  be  proper  for  the  fulfilling  of 
the  duties  of  any  office  or  agency  held  indi- 
vidually by  either  of  the  partners,  held,  that 
the  exception  was  applicable  to  offices  or 
agencies  accepted  thereafter,  as  well  as  those 
held  at  the  time,  and  that  certain  offices  or 
agencies  accepted  and  held  by  one  of  the 
partners  during  the  continuance  of  the  part- 
nership were  within  the  exception,  so  that  the 
partner  was  not  under  obligation  to  account 
to  the  partnership  for  the  compensation  re- 
ceived therefrom :  Starr  v.  Case,  59-491. 

182.  Action  at  law  between  partners: 
One  member  of  a  firm  may  maintain  an  ac- 
tion at  law  against  the  firm  as  it  existed  be- 
fore he  became  a  member  thereof,  on  an 
obligation  arising  out  of  a  matter  separate 
and  distinct  from  the  partnership  affairs 
of  the  new  firm:  Mvllany  v,  Keenan,  10- 
224. 

188.  One  partner  can  maintain  an  action 
at  law  against  his  copartner  for  the  amount 
foimd  to  be  due  him  upon  settlement  and 
account  stated.  An  express  promise  to  pay 
.  is  not  essential  to  support  such  action.  If 
there  has  been  a  settlement,  and  balance  as- 
certained, the  law  itself  will  imply  a  prom- 
ise to  pay :  Wycoff  v,  Pumell,  10-332. 

184.  Accounts  of  partners,  and  the  extent 
of  the  interest  of  each  as  growing  out  of 
partnership  relations,  cannot  be  determined 
in  an  action  of  replevin :  Kuhn  v,  Neicnuin, 
4^-424. 

185.  One  partner  cannot,  in  an  action 
against  the  other,  recover  a  share  of  the 
value  of  specific  property  held  or  appropri- 
ated by  such  copartner.  His  right  to  recover 
in  any  form  of  action  can  only  arise  after 
the  settlement  of  the  partnersliip  business : 
Stanberry  v,  CatteU,  55-617. 
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1S6.  Dissolntion  in  eqnity:  It  seems  that 
s  member  of  a  copartnership  formed  for  a 
&E.ed  term  of  years  may  dissolve  the  partner- 
ship before  that  time,  and  undoubtedly  a 
court  of  equity  may  decree  such  dissolution, 
i^rhere  the  continuance  of  the  copartnership 
ivould  be  impractical  and  destructive  to  the 
interests  of  one  or  both  of  the  partners: 
Blaise  V,  Dorgan,  1 G.  Gr:,  537. 

187.  A  partnership  will  not  be  dissolved 
for  trifling  faults  or  misbehavior  of  one  of 
the  partners  which  do  not  go  to  the  sub- 
stance of  the  contract,  but  a  dissolution 
should  be  granted  where  there  is  an  im- 
practicability of  carrying  on  the  undertaking 
either  at  all,  or  according  to  the  stipulations 
of  the  articles :  Levi  v,  Karrick,  8-150. 

188.  Action  in  equity  for  settlement:  A 
bill  in  equity  by  a  partner  for  a  balance  due 
out  of  the  partnership  business  should  either 
show  a  final  settlement,  or  ask  the  court  to 
marshal  the  assets  and  make  a  settlement 
between  the  members  of  the  firm :  William' 
sonv.  Haycock,  11-40. 

1 89.  In  an  action  by  one  partner  against 
another  for  settlement  of  partnership  ac- 
counts, the  court  should  adjust  all  the  part- 
nership accounts  between  the  parties  and  in- 
clude in  the  adjustment  any  balance  found 
to  be  due  at  a  previous  settlement  and  un- 
paid :  Cui*ry  v.  Allen,  55-318. 

190.  Appointment  of  receiver:  It  is  a 
legal  and  regular  mode  of  proceeding  for  a 
court  of  equity,  in  an  action  for  settlement  of 
accounts  between  partners,  to  appoint  a  re- 
ceiver to  take  charge  of  the  partnership 
assets :  Saylor  v.  Mockbie,  9-209. 

191.  Ill-feeling  and  differences  between 
the  partners  not  shown  to  have  resulted  from 
the  fault  of  defendant  do  not  authorize  a  re- 
ceiver to  be  appointed  to  take  chai*ge  of  the 
partnership  property  unless  it  very  clearly 
appears  that  the  parties  will  suffer  loss  by 
continuing  in  possession  of  the  property,  and 
especially  is  this  true  where  the  contract  of 
partnership  is  for  a  definite  term,  which  has 
not  expired :  Loomis  v,  McKenziey  31-425. 

192.  It  is  not  proper  to  appoint  a  receiver 
to  wind  up  the  partnersliip,  if  it  does  not  ap- 
pear that  a  partnership  has  in  fact  existed : 
Robert  v,  Ballard,  31-521. 

193.  Limitation  of  action  for  account- 
ing: The  statute  of  limitations  does  not  be- 


gin to  run  against  an  action  for  settlement  of 
the  partnership  until  the  partnership  is  dis- 
solved, or  a  sufficient  time  has  elapsed  after 
demand  for  accounting  and  settlement :  Rich- 
ards V,  Grinnell,  68-44. 

194.  Settlement:  Evidence  in  a  particular 
case  with  reference  to  settlement  of  partner- 
ship affairs,  and  an  alleged  mistake  in  com- 
putation, considered:  Donahue  v,  McCosh, 
70 . 

195.  Where  money  is  sought  to  be  recov- 
ered on  account  of  mistake  in  the  settlement 
of  partnership  affairs,  interest  should  be  al- 
lowed on  the  money  recovered  from  time  of 
settlement:  fbid. 

As  to  settlement  after  dissolution,  see  in- 
fra, 8§  218-224. 

V.  Effect  of  dissolution;  powers  of 

FABTNEBS  AFTER  DISSOLUTION ;  SET- 
TLEMENT  BY   SURVIVING  PARTNERS. 

196.  Eflfect:  Dissolution  of  a  firm  by  the 
withdrawal  of  one  member  terminates  a  con- 
tract with  a  creditor  to  forbear  proceedings 
upon  his  claim  in  consideration  of  an  agree- 
ment by  the  firm  to  continue  in  business  and 
make  proportional  payments  out  of  stock 
sold :  Turk  v,  Nicholson,  30-407. 

197.  After  dissolution,  the  firm  is  deemed 
to  continue  for  the  purpose  of  making  good 
outstanding  engagements,  taking  and  set- 
tling accounts  and  collecting  property,  means 
and  assets  existing  at  the  time  of  dissolution, 
for  the  benefit  of  all  interested,  although  for 
all  other  purposes  it  is  actually  dissolved: 
Western  Stage  Co,  v.  Walker,  2-504. 

198.  Contracts  binding  after  dissolntion: 
Upon  the  dissolution  of  a  partnership  by  the 
death  of  a  partner,  the  survivor  is  bound  to 
perform  the  contracts  ah'eady  entered  into : 
Ayres  v,  Chicago,  R.  I.  <Sb  P.  R.  Co.,  52-478. 

199.  Where  two  partnei*s  sold  out  their 
firm  business  and  agreed  that  they  or  either 
of  them  would  not  again  enter  into  the  same 
business  in  that  locality,  it  was  held  that  for 
violation  of  said  agreement  by  either  or  both 
of  them,  either  or  both  of  them  were  liable 
as  upon  a  partnership  transaction,  though 
the  firm  had  been  dissolved  prior  to  such 
breach :  Stark  v.  Noble,  24-71. 

200.  Power  of  partner  after  dissolution: 
In  fulfillment  of  outstanding  engagements 
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and  in  the  settlement  of  the  partnership  gen- 
erally, the  aathority  of  each  member  remains 
the  same  after  as  before  dissolution:  Western 
Stage  Co.  v.  Walker^  ^-504. 

SOL  Among  the  x^o^^ers  of  a  partner  after 
di3B(dQtion  is  the  completion  of  all  the  unper- 
formed engagements  of  the  firm,  the  protec- 
tion and  conversion  of  all  jxroperty,  means 
and  effects  of  the  partnership  existing  at  the 
time  of  the  disaolntion  for  the  benefit  of  the 
film  and  those  interested  in  its  solvency: 
Kempv,  Coffin,  3  G.  Gr.,  190. 

202.  A  partner  after  dissolution  has  a 
right  to  settle  and  discharge  debts  owing  by 
the  firm  and  require  the  other  partner  to 
coDtribote  his  proix>rtion  of  the  amount  thus 
paid:  Fancell  r.  Tyler,  5-535. 

203.  One  partner  of  a  firm  has  no  power 
after  dissolution,  ever,  if  charged  with  the 
settlement  of  the  business  of  the  concern,  to 
liquidate  a  partnership  note  or  debt  by  ez- 
ecating  a  new  note  in  the  name  of  the  dis- 
solved firm  for  the  purpose  of  securing  an 
extension  of  the  time  of  payment  of  the  debt. 
{Overruling  Kemp  v.  Coffin,  8  G.  Gr.,  190): 
Van  Vaikenburg  v,  Bradley,  14-108. 

S0#«  It  is  competent,  however,  for  the  set- 
tling partner  to  bind  the  firm  by  a  note  in  the 
settlement  of  the  pre-existing  debt,  if  con- 
sent thereto  is  given  by  the  retiring  partner 
or  partners  at  the  time  of  its  execution :  Ibid. 

SOd.  As  an  incident  of  his  obligation  to 
pay  the  partnership  debts  after  dissolution,  a 
partner  ib  authorized  to  defend  suits  against 
the  partnership,  and  if  an  appeal  bond  is  nec- 
essary to  the  successful  defense  of  such  a 
suit,  he  has  power  to  procure  sureties  on  such 
bond.  A  surety  who  is  compelled  to  pay  the 
judgment  against  the  partnership  has  the 
flame  rii^hts  as  though  the  appeal  had  been 
taken  during  the  existence  of  the  partnership : 
Gard  r.  Clark,  29-189. 

!iOI».  A  partner  cannot  bind  his  copartner 
by  the  employment  of  counsel  for  the  firm 
in  a  suit  commenced  after  dissolution :  Nev>- 
hn  r.  Heaion.  42-593. 

?07.  The  power  of  each  member  after  dis- 
a^tion  is  limited  to  winding  up  the  affairs. 
Xo  member  can  subject  a  partner  to  a  new 
fiainlrty.  Therefore  where,  after  dissolution, 
«e  member  ol  the  firm  received  money  as 
thti^nt  of  a  third  person,  and  wrongfully 
mplied  it   to    tlie  payment  of  outstanding 


firm  debts,  and  afterward,  without  knowl- 
edge of  that  fact,  said  partner  had  a  settle- 
ment with  his  former  partner  in  which  the 
amount  thus  paid  was  credited  to  the  part- 
ner paying  it,  held,  that  the  former  partner 
was  not  hable  for  the  money  thus  wrong- 
fully used :  Dunlap  v.  Limes,  49-177. 

208.  A  partner  after  dissolution  may  waive 
demand  and  notices  of  non-payment  of  a 
note  indorsed  by  the  firm  before  dissolution. 
So  where  a  firm  agreed  to  act  as  agents  for 
the  sale  of  machinery,  and  to  indorse  to  the 
principal  the  notes  taken  in  payment  there- 
for, but,  in  violation  of  such  agreement, 
turned  over  certain  notes  without  indorse- 
ment, and  after  the  dissolution  of  the  iirm 
one  of  the  partners  executed  a  written  guar- 
anty of  such  notes,  waiving  notice,  Jield, 
that,  as  the  effect  of  the  guaranty  was  the 
same  as  that  of  an  indorsement,  the  firm  was 
bound  thereby :  Star  Wagon  Co.  i\  Swezey, 
52-391;  S.  C,  59-609. 

209.  A  partner  to  whom,  after  dissolution, 
the  pcu'tnership  assets  are  turned  over,  may 
be  regarded  as  prima  fade  clothed  with  the 
power  to  disxx)8e  of  such  assets:  Ba^h  v. 
State  Ins.  Co.,  64^95. 

210.  After  dissolution  by  the  sale  by  one 
partner  of  his  interest  to  his  copartner,  and 
withdrawal  fromtlie  firm,  the  retiring  part- 
ner has  not  such  interest  in  the  firm  prop- 
ertj'  as  to  entitle  him  to  recover  for  breach 
of  a  contract  made  by  a  third  party  with  the 
firm,  or  for  wrongful  attachment  of  the  firm 
property  in  a  suit  on  such  contract :  Turk  v. 
Nicholson,  30-407. 

21 1.  A  partner  who  has  ceased  to  have  any 
interest  in  the  firm  property  and  is  no  longer 
a  member  of  the  firm  cannot  bind  his  co- 
partners by  a  release  of  a  claim  held  by  the 
firm:  Brayleyv.  Goff,  40-76. 

212.  Where  it  is  agreed,  upon  dissolution 
of  the  partnership,  that  one  of  the  partners 
shall  pay  all  the  debts,  and  the  other  j)artner 
thereafter  pays  a  portion  of  the  partnership 
indebtedness,  he  may  recover  against  the 
other  to  the  amount  thus  paid,  with  legal  in- 
terest thereon :  Myers  v.  Smith,  15-181. 

218.  Where  there  is  an  administration 
upon  the  estate  of  a  deceased  partner,  the 
survivor  should  account  to  such  adminis- 
trator, and  not  to  the  heirs.  If  the  surviv- 
ing partner  is  himself  the  administrator,  the 
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False  representations ;  novelty. —  Payment. 


PATENTS. 

1.  False  representations;  norelty:  Rep- 
resentations by  the  owner  of  a  patent  as  to 
its  validity  or  novelty,  held  to  be  representa- 
tions as  to  matters  of  law,  in  the  nature  of 
opinions,  and  not  bindi^jig  upon  the  owner, 
nor  such  as  the  purchaser  had  a  right  to  rely 
upon :  Rawson  v,  Harger,  48-269. 

2.  In  a  particular  case,  Tield,  that  the  pat- 
ent in  question  was  not  so  wanting  in  nov- 
elty as  to  render  it  invalid:  Perdvdl  v, 
Harger,  40-1386. 

8.  Assignment:  Where  the  plaintiff 
claimed  that  under  a  parol  agreement  he  had 
permitted  defendant  to  take  out  a  patent 
upon  his,  plaintiff's,  invention,  in  considera- 
tion of  an  agreement  to  pay  a  reasonable 
compensation  out  of  the  profits,  Jield,  that 
evidence  of  such  parol  agreement  was  ad- 
missible :  Lockwood  v,  Lockwood,  38-509. 

4.  As  between  the  parties  an  assignment 
of  a  patent  is  valid,  although  not  recorded 
as  required  by  act  of  congress:  Moore  v. 
Bare,  11-198. 

5.  Sale  of  partnership  interest  in:  Where 
plaintiff  purchased  an  interest  in  a  partner- 
ship upon  the  agreement  that  if  a  certain 
patent  applied  for  by  the  partnership  was 
procured  he  was  to  pay  an  additional  sum 
for  such  interest,  held,  that  the  fact  that  the 
other  partner,  having  procured  the  patent  in 
his  own  name,  refused  to  transfer  the  prop- 
erty invested  therein  to  the  new  partner 
without  additional  compensation,  and  also 
that  necessary  expense  was  incurred  in  test- 
ing the  right  to  the  patent  by  another  ap- 
plicant, were  not  proper  matters  of  defense 
as  against  the  claim  for  additional  compensa- 
tion: Vetter  v.  Lentzinger,  81-182. 

6.  Jnrisiliction  of  state  courts:  State 
courts  have  jurisdiction  to  try  cases  of  fraud- 
ulent misrepresentation  in  the'sale  of  a  patent, 
though  it  may  determine  in  such  case  that 
there  was  no  such  patent  as  claimed :  Hunt 
V,  Hoover,  24-231. 

7.  In  an  action  to  recover  the  consideration 
agreed  to  be  paid  for  a  patent,  the  claim  of 
plaintiff  not  being  grounded  upon  the  valid- 
ity of  the  patent  or  its  assignment,  or  its 
right  of  issuance  to  defendant,  the  state 
courts  have  jurisdiction :  Lockwood  v.  Lock- 
wood,  88-509. 


8.  In  an  action  to  recover  back  proi)erty 
given  in  exchange  for  a  patent  right  on  the 
ground  that  the  representations  as  to  the 
validity  of  the  patent  were  fraudulent,  hdd, 
that  the  action  did  not  involve  the  validity 
of  the  patent  in  such  sense  as  that  the  federal 
courts  had  exclusive  jurisdiction  thereof: 
Meyers  v.  Funk,  56-52. 
.  9.  As  to  whether  the  state  courts  have 
jurisdiction  to  determine  the  validity  of  a 
patent  in  an  action  for  rescission  of  a  contract 
for  the  sale  thereof,  qucere:  Rav>8on  v. 
Harger,  48-269. 

PAUPERS. 

See  Poor. 


PAYMENT  AND  DISCHARGE. 

I.  Payment. 

II.   AOCOBD  AND  SATISFACTION. 

III.  Part  patiient  in  satisfaction. 
rv.  Sbttlement;  release;  receipt. 

I.  Payment. 

1.  Presumption:  Whatever  inference  of 
payment  of  a  note  may  be  drawn  from  the 
lapse  of  time  is  based  upon  the  probability 
that  the  holder  would  i*t  have  permitted 
unpaid  paper  to  rest  so  long  after  maturity 
without  an  effort  to  collect  it.  Such  pre- 
sumption would  arise  whether  the  alleged 
payment  was  by  a  new  note  or  made  in  any 
other  way :  Manning  v,  Meredith,  69-480. 

Further  as  to  presumption  of  payment,  see 
Limitation  of  Actions,  §§  25-27 ;  and  Evi- 
dence, §  878. 

Pleading:  As  to  pleading  payment,  see 
Pleadings,  g§  88-86,  170,  213,  488-490. 

2.  To  agent:  Where,  by  the  terms  of  a 
contract,  certain  purchase  money  was  to  be 
sent  by  express  to  the  vendor  in  the  care  of 
another,  and  it  was  so  sent  and  received  by 
the  person  agreed  upon  to  receive  it,  held, 
that  the  fact  that  he  wrongfully  delivered  it 
to  another  than  the  vendor  did  not  relieve 
the  vendor  from  his  obligation  to  convey: 
Sykes  v.  Bates,  26-521. 

3.  Where  notes  were  left  for  collection  with 
an  agent  who  sold  the  machinery  for  which 
they  were  given,  and  the  maker  of  the  notes 
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sold  grain  to  such  agent,  directing  a  portion 
of  the  prioe  thereof  in  the  payment  of  such 
not^,  Jield,  that  the  transaction  did  not  con- 
stitute a  ]>ayment  for  the  reason  that  the 
maker  could  not  substitute  a  claim  against 
the  agent  for  a  claim  against  himself  with- 
out the  assent  of  the  creditor:  Avltman  v, 
Xee,4S-404. 

To  attorney,  see  Attorneys,  g§  15, 16. 

To  executor  or  administrator,  see  Es- 
tates OF  Decedents,  §§  68-74. 

4.  Payment  in  property:  Where  a  party 
has  an  option  to  make  payment  in  property, 
zecoT-cry  for  failure  to  make  such  payment 
cannot  be  had  without  proof  of  demand: 
Flummer  v.  Roads,  4-587. 

5.  Failure  to  comply  with  an  agreement 
to  pay  by  a  note  of  a  third  person  renders 
the  party  thus  failing  liable  upon  a  money 
demand :  £[aU  v.  Hunter,  4  G.  Gr.,  539. 

6u  Under  an  agreement  whereby  defend- 
ant i^as  to  be  permitted  to  pay  his  indebted- 
ness to  plaintiff  in  certain  descriptions  of 
notes,  Jt^eldj  that  no  demand  of  such  notes  by 
plain tritff  was  required:  Davis  Sewing  Ma- 
dtine  Co,  r.  McQinnis,  45-588. 

As  to  tender  of  performance  of  a  contract 
for  the  delivery  of  property,  see  Tender, 
Sgl^22. 

7.  Fraud:  The  receipt  of  a  sum  in  full 
payment  will  not  constitute  a  settlement  of 
a  demand  for  a  larger  amount  if  the  amount 
is  received  in  ignorance  of  the  true  amoimt 
due,  and  by  reason  of  fraud  practiced  by  the 
opposite  party:  Dyer  v.  Jessup*s  Eafrs,  11- 
118. 

8.  Mistake;  reeoTery  back:  If  payment 
is  made  in  ignorance  of  facts  which  show  the 
amount  claimed  to  be  improper,  overpay- 
ment may  be  recovered  back :  Fuller  v.  Chi- 
cago iSt  N,  W,  R,  Co,,  31-187. 

9.  The  acceptance  of  payment  by  the  cred- 
itor from  his  bankrupt  debtor  will  not  release 
the  surety  of  such  debtor  where  the  pay- 
ment is  declared  fraudulent  under  the  bank- 
rupt law,  and  the  creditor  is  compelled  to 
refund    the    sum:    Watson  v,  Poague,  42- 


10.  Where  a  party  seeks  to  recover  m  }ney 
paid  on  the  ground  that  such  payment  was 
made  under  mistake,  the  burden  is  on  plaint- 
iff to  prove  that  such  payment  was  made 
Titbont  knowledge  of  the  facts  alleged  to 


constitute  a  mistake :  Murphy  v,  Creighton, 
45-179. 

11.  Where  a  board  of  supervisors,  by  mis- 
take arising  from  erroneous  certificates  of 
clerks,  made  double  and  treble  payment  of 
fees  and  costs  due  the  sheriff,  held,  that  the 
county  might  recover  the  money  so  paid  by 
mistake:  Holmes  v,  Lucas  County,  53-211. 

12.  Where  a  license  tax  for  the  privilege 
of  selling  liquor  was  paid  under  a  void  stat- 
ute authorizing  such  license,  and  the  priv- 
ilege was  enjoyed  for  the  time  stipulated, 
and  the  statute  was  afterward  decided  to  be 
unconstitutional,  held,  that  the  money  paid 
could  not  be  recovered  back :  Kraft  v,  KeO" 
huh,  14-86. 

IS.  Volnntary:  The  mere  voluntary  pay- 
ment of  money  upon  an  obligation  contin- 
gent upon  a  condition,  if  made  before  com- 
pliance with  the  condition,  even  though  in 
reliance  upon  its  subsequent  performance^ 
cannot  be  recovered  back  upon  failure  to 
comply  with  such  condition :  Davenport  A 
St,  P.  R,  Co,  V.  Rogers,  39-298. 

14.  Compnlsory  under  protest:  A  pay- 
ment is  not  to  be  held  compulsory  unless  the 
officer  or  person  to  whom  it  was  made  was 
vested  with  the  power  to  seize  property  in  en- 
forcement of  payment ;  otherwise  a  payment 
with  full  knowledge  of  all  the  facts  of  the 
case  will  be  voluntary,  and  the  money  paid 
cannot  be  recovered  back,  even  though  made 
under  protest:  Mtiscatine  v,  Keokuk  North- 
ern Line  Packet  Co,,  45-185. 

15.  A  suit  by  attachment  in  the  utate  where 
plaintiff  resides,  foreign  to  defendant's  resi- 
dence, will  not  alone,  where  there  is  no  ele- 
ment of  fraud  or  other  means  of  oppression, 
make  the  payment  of  money  thereunder 
compulsory  so  that  it  can  be  recovered  back 
if  paid  under  protest,  even  though  it  be 
shown  not  to  have  been  due :  Dickerman  v. 
Lord,  21-838. 

IG.  Payment  of  taxes  for  the  purpose  of 
relieving  land  from  a  lien  is  not  a  payment 
under  duress :  Hipp  v.  Crenshaw,  64-404. 

1 7.  Payment  of  a  fine  made  without  pro- 
test is  to  be  deemed  voluntary  although  the 
party  is  at  the  time  under  arrest,  and  in  such 
a  case  the  money  thus  paid  cannot  be  re- 
covered back :  Bailey  v.  Paullina,  69-463. 

18.  Taxes  levied  by  a  municipal  corporation 
on  property  not  subject  to  city  taxation,  and 
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paid  without  protest  by  the  property  owner, 
cannot  be  recovered  back:  Espy  v.  Ft.  Madi- 
son, 14-226.  / 

19.  Money  paid  in  redeeming  land  from  a 
tax  sale  which  is  entirely  void  for  the. reason 
that  no  taxes  were  due  on  the  property  at 
the  time  of  sale  is  voluntarily  paid,  and  an 
action  to  recover  the  same  cannot  be  main- 
tained: Morris  v.  Sioux  County,  42-416. 

20.  Where  the  grantee  of  property,  in  a 
contract  to  convey,  paid  off  the  claims  of  a 
third  person  which  were  liens  upon  the  prop- 
erty and  which  were  not  assumed  by  him, 
held,  that  such  payment  was  voluntary  and 
could  not  be  set  up  as  against  a  debt  due  the 
grantor  upon  the  property:  Montgomery  v, 
Gibbs,  40-652. 

21.  Appllcatiou  of  payments:  If  ''A" 
owes  **  B"  a  debt  and  pays  him  money,  the 
law  presumes,  iu  the  absence  of  anything 
shown  to  the  contrary,  that  it  was  the  inten- 
tion to  apply  the  money  to  the  payment  of 
the  debt:  Hansen  v,  Kiriley,  11-565. 

22.  The  general  rule  is  that  a  debtor  may 
direct  the  application  of  payments.  If  he 
fails  to  do  so,  then  the  creditor  may ;  and  if 
both  fail,  then  the  law  will  apply  it  in  fur- 
therance of  justice :  Whiting  v.  Eichelberger, 
16-422. 

23.  A  mortgagee  who  has  received  an  as- 
signment of  leases  of  the  mortgaged  estate 
under  an  agreement  to  apply  the  rents  to  the 
debt  cannot  in  an  action  for  foreclosure  after 
the  mortgagor's  death  refuse  to  so  apply  the 
rents  on  the  ground  that  they  belong  to  the 
heirs  and  not  to  the  administrator :  Huston 
V,  Stringham,  21-86. 

24.  When  the  mortgagee  forecloses  one 
mortgage  upon  property  without  giving 
credit  for  rents  collected  therefrom,  prima 
facie  he  will,  in  the  foreclosure  of  another 
mortgage  thereon,  be  taken  to  have  elected 
to  apply  the  rents  to  such  other  mortgage : 
Ibid. 

25.  Where  a  note  was  given  in  pai't  settle- 
ment of  an  account  and  in  part  for  intoxi- 
cating liquors  sold  contrary  to  law,  and 
subsequent  payments  were  made  on  account, 
held,  that  the  note  being  absolutely  void  the 
indebtedness  on  the  items  of  account  intended 
to  be  paid  tliereby  still  existed,  and  the  pay- 
ments subsequently  made  would  be  applied 
thereto:  Quigley  v.  Duffey,  52-610. 


S6.  A  creditor  is  entitled,  in  the  absence  of 
directions  by  the  debtor,  to  apply  payments 
made  by  the  latter  to  either  a  firm  or  an  in- 
dividual indebtedness:  Fargo  v.  Budl,  21- 
292. 

27.  Where  a  partnership  account  was  kept 
in  the  individual  name  of  the  partner,  and 
the  fact  that  a  partnership  transaction  not 
embodied  therein  was  not  known  to  the  cred- 
itor, held,  that  payment  on  the  account 
should  be  applied  according  to  priority  of 
time,  and  that  the  undisclosed  partner  would 
be  liable  for  any  partnership  indebtedness  in- 
cluded  in  the  account  not  extinguished  in 
this  manner,  and  that  the  creditor  should  not 
be  required  to  apply  the  payments  to  the 
items  of  individual  indebtedness:  Allen  v. 
Brown,  89-330. 

28.  Applieation  by  agreement:  The  par- 
ties to  a  contract  may  subsequently  agree 
that  payments  provided  for  thereunder  may 
be  made  in  a  different  manner  than  as  stipu- 
lated, for  instance,  by  the  application  of  an 
indebtedness  due  instead  of  in  money,  and 
such  agreement  as  to  the  mode  of  payment 
will  not  constitute  a  variance  of  the  contract : 
Swing  v.  Folsom,  67-65. 

29.  Payment  by  stranger:  An  accord  and 
satisfaction  moving  from  a  stranger  or  per- 
son having  no  pecuniai*y  interest  in  the  sub- 
ject-matter, if  accepted  in  satisfaction  of  the 
debt  constitutes  a  good  defense  in  an  action 
against  the  original  debtor :  Harvey  v,  Tama 
County,  53-228.  • 

30.  Surrender  of  evidence  of  indebted- 
ness: Tlie  receipt  of  money  in  payment  of 
a  pre-existing  debt  being  in  accordance  with 
the  usual  custom  of  business,  a  want  of  bona 
fides  cannot  be  attributed  to  a  party  who 
surrenders  the  evidence  of  an  existing  debt 
in  consideration  of  money  paid :  Burnett  v, 
Ghistafson,  54-86. 

81.  One  who  has  received  forged  paper  in 
good  faith  may  accept  payment  therefor  in 
money  or  property  from  the  guilty  party  and 
surrender  the  note,  although  he  thereby  en- 
ables the  forger  to  destroy  or  suppress  the 
paper  which  might  otherwise  be  available  as 
evidence  of  the  crime,  and  thus  tend  to 
hinder  the  prosecution  of  the  criminal  for 
the  forgery :  Deere  v.  Wolff,  65-82. 

82.  Secnrity  is  not  payment:  The  fact 
that  property  is  given  under  pledge  as  secu- 
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rity  for  a  debt  does  not  constitute  payment : 
Andrus  v.  Clark,  8-475. 

n.  Aeeoptance  of  note  in  payment:  If  a 
note  which  the  creditor  is  required  to  accept 
as  payment  and  not  as  collateral  security  is 
left  within  his  reach  and  control  and  taken 
and  appropriated  by  him,  it  will  be  consid- 
ered as  taken  in  payment  and  cannot  be  held 
merely  as  collateral:  Burlington  Oas  Light 
Co.  V.  Greene,  22-508. 

84.  Where  a  note  is  given  in  payment  for 
property,  which  note  is  of  no  validity  for  the 
reason  that  it  has  already  been  paid,  an  ac- 
tion may  be  maintained  for  the  consideration 
for  w^hich  it  was  given  without  an  offer  to 
return  it :  Campbell  v,  AyreSy  9-108. 

35.  Unless  received  as  payment  a  note 
OQostitutes  no  satisfaction  of  an  account  for 
which  it  is  given,  and  will  not  bar  an  action 
on  the  account:  McLaren  v.  HaU,  26-297. 

311.  When  it  is  not  agreed  between  the  par- 
ties that  the  note  of  a  third  person  shall  be 
taken  by  the  creditor  in  absolute  payment  of 
his  debt,  the  presumption  is  that  it  was  taken 
as  a  conditional  payment  only,  and  the  de- 
livering up  of  the  note  so  given  by  the  cred- 
itor is  not  conclusive  evidence  that  he 
received  the  note  of  the  third  person  in  abso- 
lote  payment,  and  the  fact  that  the  debtor 
indorsed  and  guarantied  the  note  of  such 
third  person  is  evidence  to  show  that  it 
was  not  taken  in  absolute  payuient  at  the 
creditor's  risk:  Kephart  v.  Butcher,  17- 
210. 

57.  A  creditor  who  has  taken  the  note  of  a 
third  person  as  conditional  payment  for  a 
pre-existing  debt  is  not  debarred  from  resort- 
ing to  the  original  consideration,  although 
he  has  not  presented  the  note  for  payment  or 
given  notice  of  its  dishonor,  provided  that  he 
can  clearly  show  that  the  debtor  has  not  in 
ocnsequence  of  such  omission  sustained  any 
injury:  Ibid. 

58.  The  transfer  of  a  note  or  bill  of  a  third 
party  on  account  of  an  existing  debt,  in  the 
absence  of  an  agreement  that  it  shall  be 
taken  in  absolute  payment,  operates  only  as 
a  conditional  payment  and  does  not  defeat 
recovery  upon  the  original  indebtedness  in 
case  of  the  non-payment  of  the  paper :  Hv^ 
V.  MeDanid,  83-406. 

89.  And  the  rule  will  be  the  same  although 
the  obligation  received  by  the  creditor  was 


that  of  a  third  party  without  the  debtor's  in- 
dorsement: Ihid, 

40.  The  fact  that  the  obligation  transferred 
is  not  negotiable  in  character  will  not  affect 
the  question :  Ibid. 

41.  Nor  will  the  fact  that  the  creditor 
made  inquiry  as  to  the  liability  of  the  party 
to  the  paper,  but  did  not  make  inquiry  as  to 
the  liability  of  the  debtor  himself  (he  being 
unknown  to  the  creditor  and  transacting  the 
business  through  an  agent),  show  conclu- 
sively that  the  creditor  accepted  the  obliga- 
tion in  full  discharge :  Ibid, 

42.  Where  a  creditor  receives  the  obliga- 
tion of  a  third  party  upon  an  existing  indebt- 
edness, the  presumption  being  that  he  ac- 
cepted it  as  conditional  and  not  as  absolute 
payment,  he  will  be  required  to  present  such 
obligation  for  payment  within  a  reasonable 
time  and  notify  the  debtor  of  non-payment. 
But  in  determining  what  is  a  reasonable 
time  the  distance  between  the  place  of  re- 
ceiving such  obligation  apd  the  place  of  pay- 
ment, the  usual  course  of  collecting  such 
obligations,  etc.,  will  be  considered,  and  such 
diligence  in  notifying  the  debtor  of  the  non- 
payment as  would  be  sufficient  to  hold  the 
indoTser  will  be  enough :  Ibid, 

48.  In  such  cases  it  is  not  necessary  for 
the  creditor  to  bring  suit  against  the  maker 
of  the  obligation:  Ibid, 

44.  The  taking  of  a  new  note  in  exchange 
for  an  order  operates  as  payment  of  the  in- 
debtedness as  to  the  drawer  of  the  order: 
Tuttle  V.  Chapman,  10-437. 

45.  Payment  by  order:  Where  an  order 
was  drawn  on  the  payee  and  accepted  by  him 
for  the  amount  of  his  note  and  the  note  was 
thereafter  transferred  after  maturity,  held, 
that  the  acceptance  of  the  order  operated  as 
conditional  payment  in  the  absence  of  any 
agreement  that  it  should  be  taken  as  full 
payment,  and  that  it  was  &  prima  facie  satis- 
faction, and  that  the  transferee  of  the  note 
could  not  recover  thereon  so  long  as  such  ac- 
ceptance was  outstanding  and  unaccounted 
for:  Schuster  v.  Marden.,  34-181. 

46.  The  giving  and  accepting  of  an  order, 
bill  of  exchange  or  promissory  note  for  a 
pricfr  indebtedness  will  not  be  regarded  as 
payment  thereof  unless  tliere  be  an  express 
agreement  between  the  parties  to  that  effect : 
Farwell  v.  Salpaugh,  32-582. 
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47.  In  an  action  on  the  original  indebted- 
ness the  question  whether  sufficient  presen- 
tation of  the  order  taken  in  compensation  of 
additional  payment  has  been  made  and 
proper  notice  given  to  the  drawer  is  imma- 
terial: Ibid, 

48.  The  acceptance  of  a  draft  constitutes 
payment:  Sapp  t\  Aiken,  68-699. 

49.  Claim  against  third  person:  To  con- 
stitute a  legal  bar  to  an  action  the  satisfac- 
tion must  have  been  fall,  perfect  and  com- 
plete, and  the  law  will  not  hold  the  taking 
of  a  claim  against  a  third  person  to  consti- 
tute such  bar  unless  there  be  an  express 
agreement  to  take  it  in  satisfaction :  Jones  v. 
Fennimare,  1  G.  Gr.,  184. 

50.  An  agreement  between  a  creditor  and 
a  third  party  that  such  party  shall  pay  to  the 
creditor  the  debt  due  such  creditor  from  his 
debtor  and  charge  the  same  to  the  debtor 
does  not  necessarily  operate  to  release  the 
debtor :  Burrcnm  v.  Robertson,  7-100. 

51.  Third  parties  cannot  question:  Where 
a  check  of  a  third  person  is  paid  by  the  judg- 
ment debtor  and  received  by  the  creditor  in 
satisfaction  of  the  judgment,  its  value  or  the 
property  of  the  debtor  in  it  cannot  be  ques- 
tioned: Lyon  V,  Northrup,  17-814. 

52.  Where  one  standing  in  the  relation  of 
a  surety  pays  the  creditor  his  debt  by  a  note 
which  is  accepted  in  payment,  the  fact 
that  the  note  is  or  is  not  collectible,  in  the 
absence  of  fraud  or  collusion,  is  imma- 
terial in  an  action  by  the  surety  against  the 
principal  debtor:  Hardin  v,  Branner,  25-864. 

58.  Where  a  party  has  an  action  over 
against  another  for  liability  which  the  former 
has  been  under  obligation  to  pay.  the  latter 
cannot  question  the  validity  of  notes  or  bonds 
by  which  such  payment  has  been  made: 
Sioux  City  v,  Weare,  69-95. 

54.  Note  as  evidence  of  settlement:  Where 
a  note  is  given  by  a  debtor  to  his  creditor  on 
an  account,  the  presumption  is  that  there  has 
been  a  settlement  between  the  parties,  and 
the  creditor  claiming  upon  items  of  account 
prior  to  the  note  has  the  burden  of  proving 
that  such  items  were  not  included  in  the 
settlement:  Smith v,  Bissell,  2  G.  Gr.,  879. 

55.  The  execution  of  a  promissory  note  is 
presumptively  a  settlement  of  prior  transac- 
tions between  the  parties:  OrimmeU  v,  War- 
ner, 21-11. 


56.  The  execution  of  a  promissory  note  be- 
tween  parties  to  an  existing  indebtedness 
raises  a  presumption  that  all  matters  between 
them  up  to  that  date  have  been  settled.  So, 
also,  the  execution  of  a  mortgage  to  secure 
an  indebtedness  must  have  the  same  effect  t 
Allen  v.  Bryswi,  67-691. 

57.  Collateral  security:  Where  a  party 
holds  collateral  security  for  a  claim,  he  loses, 
the  right  to  such  security  upon  the  transfer 
by  him  of  the  claim :  CaUanan  v.  Smart,  60— 
805. 

58.  Where  the  makers  of  a  promissory  note 
gave  as  collateral  security  a  certificate  of  de- 
posit which  the  payees  surrendered  to  the 
makers  and  took  their  note  secured  by  a. 
mortgage  without  the  consent  or  authority 
of  the  makers  of  the  principal  note,  /ie2d, 
that  the  payees  could  not  recover  of  the  mak- 
ers any  balance  remaining  unpaid  after  the 
payments  made  and  amount  realized  from 
the  mortgage  taken  upon  surrender  of  the 
certificate  were  deducted.  The  fact  that 
the  makers  of  the  certificate  were  insolvent 
at  the  time  of  its  deposit  as  collateral,  if  es- 
tablished, would  not  affect  the  result  unless  it 
was  affirmatively  shown  that  no  prejudice 
resulted  from  the  surrender.  The  payees 
would  be  held  to  have  converted  the  collat- 
eral and  must  account  for  its  full  nominal 
amount :  Greenwdld  v.  Metcalf,  28-368. 

59.  Acceptance  of  note  in  payment:  The 
giving  of  one's  own  note  in  discharge  of  an 
existing  indebtedness  is  a  good  payment  if  it 
has  been  so  accepted  by  the  party  entitled  to 
receive  payment.  Therefore,  held,  that  where 
a  note  secured  by  mortgage  was  given  in 
payment  of  a  previous  note  and  mortgage, 
the  first  mortgage  was  thereby  discharged : 
Iowa  County  v.  Fonter,  49-676. 

60.  The  giving  of  one's  own  note  for  the 
purchase  price  of  property  is  not  a  payment 
therefor :  Carlin  v.  Heller,  84-256, 

61.  Where  it  is  agreed  that  notes  shall  be 
taken  as  payment  if  secured  by  mortgage, 
the  mere  acceptance  of  the  note  in  security 
will  not  constitute  satisfaction  on  failure  of 
the  debtor  to  secure  them  by  mortgage  as 
agreed :  Madar  v.  Veers,  56-754. 

62.  Where  plaintiff  had  a  claim  against 
defendant  and  another,  whom  he  sought  to 
charge  as  partners,  but  such  partnership  lia- 
bility was  denied,  defendant  claiming  that 
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eadi  was  liable  for  one  half,  and  plaintiif  ao: 
eepted  from  defendant  and  the  other  debtor, 
indiTidoally,  time  notes,  each  for  his  one 
half,  held^  that  he  could  not  recover  of  de- 
fendant the  amount  for  which  he  had  ac^ 
cepted  such  not«  from  the  other  debtor: 
DrfAe  v.  HiU,  53-37. 

OL  A  promissory  note  given  upon  an  ex- 
isting indebtedness  will  not  operate  as  a  pay- 
ment thereof  unless  there  be  a  special  agree- 
ment to  that  effect,  or  unless  it  be  received 
in  satiaf action  of  the  debt :  Sfiadbolt  v,  Shaw, 
40-^58a 

M.  A  new  note  wiU  not  be  considered  to 
have  been  accepted  in  satisfaction  of  a  mort- 
gage unless  that  fact  is  shown :  Sloan  t\  Bice, 
41-465. 

69.  The  fact  that  warrants  were  drawn 
payable  to  a  party  is  not  suflScient  to  prove 
payment  of  the  amount  to  him,  in  the  ab- 
sence <^  evidence  that  he  ever  received  the 
flom:  Piowesheik  County  v,  Stanley,  9-511. 

M.  Where  one  partner,  without  authority, 
executed  a  note  for  the  amount  due  on  an 
account  against  the  firm,  held,  that  •  the  ac- 
ceptance of  such  note  would  not  bar  an  ac- 
tion upon  the  account,  in  the  absence  of 
proof  that  the  note  was  taken  in  satisfaction 
thereof:  Edwards  v,  Truloek,  37-244. 

n.    AOOOBD  AND  SATISFACTTION. 

•7.  What  const itntes:  An  accord  and 
satisfaction  arises  where  there  is  another 
agreement  between  the  jmrties  which  is  itself 
a  satisfaction  for  the  debt  or  former  contract 
or  when  such  second  agreement  has  been 
executed  and  performed.  A  promise  with- 
out execution  is  no  satisfaction  unless  by 
expresB  agreement  it  has  this  effect ;  and  in 
determining  whether  the  parties  intended 
another  promise  as  a  full  satisfaction  it  will  be 
considered  whether  the  second  agreement  is 
faonded  upon  a  new  consideration,  whether 
the  promisee  has  surrendered  or  retained  the 
evidence  upon  which  to  maintain  his  former 
remedy,  whether  any  securities  have  been 
given  up,  whether  a  release  or  receipt  has 
been  executed,  and  whether  the  new  contract 
ii  of  a  higher  grade  than  the  old:  Hall  v. 
Smith,  1<M5. 

9S,  An  accord  not  executed  is  no  bar  to  an 
action.    Accord  and  satisfaction  must  be  full, 


perfect  and  complete  to  constitute  a  legal 
bar.  A  promise  to  operate  as  a  satisfaction 
must  be  that  of  some  third  person  or  some- 
thing over  and  above  the  original  promise 
and  indebtedness:  Frentress  v.  Markle,  2  G. 
Gr.,  563. 

69.  Without  a  satisfaction  an  accord  is  no 
bar  to  a  suit  upon  the  original  obligation, 
but  if  the  accord  is  founded  upon  a  new  con- 
sideration and  accepted  as  satisfaction,  it 
operates  as  such  satisfaction  and  will  be  held 
to  take  away  the  remedy  upon  the  old  con- 
tract :  Hall  V,  Smith,  15-584 ;  Merry  v,  Allen, 
8»-236. 

70.  Whether  there  has  been  a  new  consid- 
eration, and  whether  the  accord  or  new 
agreement  was  accepted  as  satisfaction,  will 
depend  upon  the  circumstances  of  the  case 
as  indicating  the  intention  of  the  parties: 
HaU  V.  Smith,  15-584. 

71.  An  unexecuted  agreement  for  accord 
snd  satisfaction  is  not  sufficient  to  defeat  the 
right  to  recover:  Woodward  v,  Willard,  88- 
542. 

*  72.  Where  pending  suit  it  was  agreed  be- 
tween  the  parties  that  plaintiff  should  dismiss 
the  suit  and  the  defendant  should  deliver  to 
plaintiff  certain  property  in  controversy 
therein,  held,  that  this  agreement  did  not 
amount  to  accord  and  satisfaction  which 
would  bar  the  action  until  delivery  was 
actually  made :  Ogilvie  v.  Hallam,  58-714. 

78.  The  regular  way  for  defendant  to  avail 
himself  of  accord  and  satisfaction  after  the 
bringing  of  action  is  to  answer  over  the  ac- 
cord and  satisfaction  puis  darrein  continitr 
ance.  So  held  in  regard  to  a  settlement 
made  by  an  administrator  substituted  in  the 
suit  for  the  plaintiff  intestate:  Taylor  v. 
Prink,  2-84. 

III.  Pabt  payment  in  satisfaction. 

74.  Notsnffleient:  Acceptance  by  a  cred- 
itor of  a  portion  of  the  indebtedness  due  to 
him,  with  the  announcement  that  it  is  to  be 
in  full  of  such  indebtedness,  does  not  amount 
to  a  satisfaction:  Sullivan  v.  Finn,  4  G.  Gr., 
544. 

75.  The  payment  of  a  smaller  sum  of 
money  in  satisfaction  of  a  larger  one  is  not  a 
valid  discharge,  and  cannot  be  pleaded  either 
as  payment  or  as  accord  and  satisfaction: 
Works  V,  Hershey,  85-340. 
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76.  Payment  made  in  money  of  a  part  of 
a  debt  does  not  operate  to  extinguish  the 
whole  debt,  although  it  be  received  as  pay- 
ment in  full,  unless  there  is  some  considera- 
tion for  the  relinquishment  of  the  portion 
due:  Bea  v,  Owens,  37-262. 

77.  Partial  payment  of  an  admitted  debt 
will  not  support  a  promise  to  forgive  the  re- 
mainder of  the  debt:  Bryan  v.  Brazil,  52- 
850. 

78.  Even  an  express  agreement  to  accept  a 
smaller  sum  for  a  greater,  legally  due,  will 
not,  without  more,  bar  a  recovery  for  the 
balance :  Myers  v,  Byington,  84-205. 

79.  Where  the  terms  of  the  agreement  un-- 
der  which  a  portion  of  a  debt  is  accepted  in 
satisfaction  of  the  whole  are  not  complied 
with  by  the  debtor,  the  creditor  may  sue  for 
the  balance  of  the  indebtedness  without  hav- 
ing first  returned  the  amount  received  under 
such  agreement:  McClung  v,  Lyster,  8  G. 
Gr.,  182. 

80.  An  agreement  to  receive  part  payment 
in  full  satisfaction  is  not  binding  for  want  of 
consideration,  but  an  actual  receipt  of  a  por- 
tion of  the  debt  in  full  satisfaction  of  the 
whole  extinguishes  the  indebtedness :  Hughes 
V,  McCutcheriy  Mor.,  154. 

81.  Acceptance  of  warrants  from  a  county 
in  payment  of  part  of  a  claim  against  the 
county,  held  not  to  bar  a  recovery  on  the  bal- 
ance of  the  claim  where  it  appeared  that  the 
claimant  at  the  time  of  accepting  such  waa*- 
rants  had  reason  to  believe  that  the  balance  of 
the  claim  had  not  yet  been  finally  pajised  upon 
by  the  board  of  supervisors:  Fulton  v.  Mo- 
nona County,  47-622. 

82.  Unliquidated  claim ;  compromise : 
The  rule  that  an  agreement  to  accept  less 
than  the  amount  due  is  not  binding  is  not 
applicable  where  the  amount  due  is  unset- 
tled, unliquidated,  and  not  agreed  upon.  In 
that  case  the  agreement  to  settle  is  binding : 
Cool  V.  Stone,  4-219. 

88.  The  doctrine  that  an  agreement  to  ac- 
cept and  the  actual  acceptance  o^a  part  of  a 
debt  then  due  in  full  discharge  of  the  whole 
is  not  binding  because  of  want  of  considera- 
tion, and  will  not,  therefore,  bar  an  action  for 
the  balance,  does  not  apply  to  an  agreement 
between  creditors  to  accept  from  an  insolvent 
debtor  a  compensation  amounting  to  a  rata- 
ble proportion  of  their  claims,  in  full  satis- 


faction thereof.  The  payment  by  the  debtor 
of  the  amount  thus  agreed  upon  will  be  a 
full  discharge  of  such  debts:  Murray  t\ 
Snow,  87-410. 

84.  An  exception  to  the  rule  that  accept- 
ance of  part  payment  cannot  be  regarded  as 
satisfaction  is  recognized  in  case  a  creditor 
accepts  the  negotiable  note  of  another  for  a 
less  amount  than  the  whole :  Bower  v.  Metz, 
54r^94. 

IV.   Sbttlemekt;  eeleabe;  beoeipt. 

85.  Settlement:  Facts  in  a  particular  case 
Tield  not  sufficient  to  show  settlement  of  a 
claim  for  damages  for  fraudulent  representa- 
tions in  sale  of  real  proi)erty :  Parks  v.  Bur- 
hank,  58-707. 

86.  Offer  to  compromise:  Propositions 
made  for  the  purpose  of  leading  to  or  induc- 
ing a  settlement  not  accepted  cannot  be  held 
binding  upon  the  party  making  the  same : 
Edward  v.  Turner,  9-448. 

87.  A  receipt  given  in  settlement  is  evi- 
dence that  the  parties  then  adjusted  all  mat-- 
ters  touching  the  business  to  which  it  relates, 
and  is  conclusive  evidence  of  what  it  con- 
tains until  impeached  by  a  showing  of  frauds 
mistake,  or  the  like,  and  if  the  testimony  is 
evenly  balanced  the  receipt  must  have  its 
privfia  fade  effect :  Levi  v.  Karrick,  18-344. 

88.  A  receipt  which  prima  fade  covers 
all  claims  is  susceptible  of  explanation,  and 
it  may  be  shown  not  to  embrace  a  particular 
claim:  Packer  v.  Packer,  24-20. 

89.  A  written  receipt  is  capable  of  ex- 
planation by  parol  evidence,  but  the  fact 
that  evidence  is  intixxiuced  tending  to  con- 
tradict or  explain  it  does  not  prevent  its 
being  admissible  and  being  considered  by  the 
jury:  Smith  v.  Cedar  Falls  <&  M.  B.  Co,, 
80-244. 

90.  A  receipt  given  by  the  payee  of  a  lost 
note,  declaring  that  if  it  ever  came  to  hand 
ft  should  be  null  and  void  and  of  no  force, 
held  to  be  simply  a  receipt,  and  therefore 
subject  to  explanation  by  parol  evidenoe: 
Williamson  v,  Beddish,  45-550. 

That  a  written  receipt  may  be  contradicted 
by  parol  evidence,  see,  also,  Evidence,  §§  756* 
758. 

91.  Release  of  Joint  debtor:  A  release  or 
relinquishment  of  an  indebtedness  of  two 
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jc«iit  debtors  is  in  legal  operation  a  discharge 
of  all:  Taylor  V.  OaUand,  8  G.  Gr.,  17. 

98.  The  release  of  a  joint  obligor  by  the 
obligoe  will  not  discharge  all  the  obligors,  if, 
looking  at  the  whole  instrument,  the  relations 
and  circumstances  of  the  parties,  they  cannot 
reasonably  be  supposed  to  have  so  intended. 
In  soch  case  it  wiU  rather  be  construed  as  an 
agreement  not  t^  charge  the  party  released : 
Bonney  v.  Bonney,  29-448. 

9S.  While  as  a  general  rule  a  release  of 
one  partner  is  a  release  of  all,  yet  if  the  re- 
lease expressly  provides  that  it  is  to  operate 
only  as  a  release  from  individual  liability  of 
the  partner  it  will  not  operate  as  a  release  of 
the  other  partners :  Seymour  v,  Butler ,  S-304. 

94.  The  creditor  of  a  partnership  may  by 
proper  restraining  words  release  one  partner 
frooi  further  liability  without  affecting  his 
right  as  against  the  rest  of  the  firm :  Oardner 
r.  Baker,  25-d43. 

9o.  Where  plaintiff  had  a  claim  ^against 
defendant  and  another  whom  he  sought  to 
charge  as  partners,  but  defendant  denied 
soxh.  liability  and  claimed  that  he  and  the 
other  were  each  individually  liable  for  one- 
half  ,  and  plaintiff  accepted  time  notes  from 
each  for  one-half  the  claim,  held^  that  de- 
fendant was  thereby  released  from  any 
liahHitj  as  to  the  portion  of  the  claim  for 
which  plaintiff  accepted  the  note  of  the  other 
debtor :  Drake  v.  HiU,  5a-87. 

96.  Beleaae  of  one  of  seyeral  Joint  tort- 
feasors: An  accord  and  satisfaction  as 
against  one  of  several  wrong-doers  is  a  satis- 
faction as  to  all.  The  law  supposes  that  the 
une  wlio  has  paid  for  the  injury  occasioned 
lij  him,  and  has  been  discharged,  committed 
the  whole  trespass  and  occasioned  the  whole 
injury,  and  that  he  has  therefore  satisfied 
the  pPgJTifciff  for  the  injury  received  by  him : 
MeU  V.  Saule,  40-286. 

97.  Therefore,  held,  that  where  a  prisoner 
in  the  penitentiary  petitioned  the  legislature 
for  relief    on  account  of  injuries  received 
while  acting  under  the  orders  of  the  officers 
of  the  penitentiary  in  working  about  machin- 
ery employed  by  contractors  for  the  labor  of 
AiGh  prisoners,  and  received  as  alleged  by 
i^BBon  of  the  negligence  of  such  officers,  and 
relief  was  granted  to  him,  that  the  accept- 
ance <^  such  relief  was  full  accord  and  satis- 
f action  of  any  claim  against  the  contractors 


for  any  negligence  relating  to  the  same  in- 
jury: Ibid. 

98.  Although,  as  a  general  rule,  the  re- 
lease of  one  joint  wrong-doer  releases  all, 
such  release  operating  as  a  satisfaction  of  the 
injury,  yet  a  release  to  a  person  as  a  joint 
trespasser,  who  is  not  in  fact  liable  to  the  re- 
leasor, will  not  destroy  the  right  of  action 
against  those  who  are  liable:  Turner  v, 
Hitchcock,  20-310. 

99.  Tort-feasors  may  be  released  by  opera- 
tion of  law,  as  the  consequence  of  acts  done 
voluntarily  by  the  plaintiff.  Where  the 
plaintiff,  in  an  action  of  tr^pass,  intermar- 
ried with  one  of  the  joint  trespassers  after 
the  commission  of  the  offense,  although  be- 
fore suit  was  brought,  the  court  was  equally 
divided  as  to  whether  it  operated  to  discharge 
all  the  wrong-doers:  Tbid.^ 

100.  The  common  law  rule  that  an  action 
for  a  tort  may  be  against  one,  some,  or  all  of 
several  joint  tort-feasors  is  not  altered  by 
statute.  Whether  separate  actions  may  be 
maintained  against  the  several  tort-feasors, 
gucere;  but  there  can  be  but  one  satisfaction, 
even  though  there  be  several  verdicts  or 
judgments:  Ibid, 

101.  Contribution:  The  damage  suffered 
by  reason  of  a  tort  is  not  severable  or  appor- 
tionable  between  the  wrong-doers ;  and,  un- 
like joint  demands  arising  ex  contractu,  there 
is  no  contribution  among  tort-feasors  who 
have  all  knowingly  committed  a  wrong: 
Ibid. 

102.  Release  of  indorser:  Payment  by  an 
indorser  of  part  of  a  judgment  obtained 
against  himself  and  others  on  the  instrument 
indorsed  is  sufficient  consideration  for  the 
release  and  discharge  of  the  indorser  from 
liability  on  the  judgment:  Langux)Tthy  v, 
Woodicorth,  18-580. 

103.  Parties  not  jointly  liable:  Where 
one  is  sued  for  the  conversion  of  a  note,  the 
maker  of  which  has  been  released  by  plaint- 
iff, there  being  no  joint  liability,  the  release 
does  not  operate  to  discharge  the  defendant : 
Allison  V.  Kiiig,  25-56. 

1 04.  Illegal]  ty :  A  written  release  imports 
a  consideration,  and  the  parties  seeking  to 
avoid  it  by  showing  want  of  consideration 
cannot  be  heard  to  say  that  the  real  induce- 
ment was  something  illegal  or  against  public 
policy,  as  the  bribery  of  voters,  or  securing 
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an  election  to  a  public  office :  Harvey  v.  Tama 
County,  53-228. 

105.  An  agreement  not  to  sue  has  the 
e£Fect  to  release  the  debtor  so  far  as  any  per- 
sonal obligation  is  concerned:  First  Nat. 
Batik  V,  Day,  ^^nS. 

106.  NegrligenceingiTiniri^^l^Ase:  Where 
a  person  having  a  claim  for  damages  result- 
ing from  personal  injuries  for  a  considera- 
tion aigns  a  release  of  all  his  claims  by  rea- 
son of  such  injuries,  he  cannot  afterwards 
claim  that  such  release  is  not  binding  upon 
him  on  the  ground  that  ho  was  not  aware  of 
its  contents,  he  having  had  ability  and  full 
opportunity  to  read  the  instrument  signed. 
Failure  to  read  or  become  aware  of  the  con- 
tents of  such  an  instrument  would  be  im- 
puted to  tlie  person  signing  it  as  negligence : 
Wallace  v,  Chicago,  St.  P.,  Jlf.dtO.i2.  Co.f 
67-«47. 


PHARMACISTS. 

1.  The  intention  of  the  statute  (18  G.  A., 
ch.  75;  McClain^s  Ann.  Stat.,  448)  with  re- 
lation to  the  practice  of  pharmacy  is  to  pro- 
hibit persons  not  registered  as  pharmacists 
from  engaging  in  the  responsible  business  of 
buying  and  selling  drugs  as  dealers.  The 
fact  that  a  dealer  has  in  his  store  a  clerk  who 
is  a  registered  pharmacist,  who  makes  the 
sales  complained  of,  will  not  constitute  com- 
pliance with  the  statute:  State  v.  Norton, 
67-641. 

2.  The  creation  of  a  board  of  commission- 
ers of  pharmacy  with  the  authority  given  to 
them  under  this  statute  is  not  a  delegation 
of  legislative  or  judicial  authority.  While 
they  have  certain  qiuisi  judicial  powers,  such 
powers  are  only  those  which  the  law  confers 
upon  ministerial  and  executive  officers :  HH- 
dreth  V.  Crawford,  65-389. 

8.  A  registered  pharmacist  having  been 
convicted  of  keeping  a  building  for  the  pur- 
pose and  with  the  intent  of  keeping  and  sell- 
ing intoxicating  liquors  in  violation  of  law, 
and  that  of  keeping  and  selling  such  liquors 
at  the  same  time  and  place  in  violation  of 
law,  held,  that  action  of  the  commissioners  in 
striking  his  name  from  the  register  was 
proper:  Ibid. 

4.  The  only  difference  between  a  licensed 
and  an  unlicensed  pharmacist  as  to  liability 


for  seUing  intoxicating  liquors  is  that  a  pei^ 
son  not  licensed  or  otherwise  authorized  by- 
law cannot  seU  intoxicating  liquors  for  any 
purpose,  while  one  who  is  licensed  can  sell 
for  a  legal  purpose.  If  a  licensed  pharmacist 
sells  for  smy  other  purpose  he  is  liable,  no 
matter  how  artfully  he  disguises  the  purpose 
for  which  the  sale  is  made :  State  v.  Harris, 
64-287. 

6,  This  act  does  not  repeal  any  of  the  pro- 
visions of  the  statute  as  to  the  sale  of  intoxi- 
cating liquors,  except,  possibly,  so  f ar  aa 
necessary  to  allow  sales  by  registered  phar- 
macists of  intoxicating  liquors  for  medicines: 
State  V.  Knowles,  57-660;  State  v.  Mercer, 
58-182. 

Further  as  to  sale  of  iNTOZiOATlNa  Ll^ 
UOB8,  see  that  title,  §g  52-55. 


PHYSICIANS. 

See  that  title  in  Index. 


PLEADINGS. 

L  Qensral  fbinciplbs  ;  forms  and  mbth- 

ODB  OF  MAKING  AVERMENTS. 

a.  General  principles;  rules  of  am- 

struction. 

b.  Irrelevant,  immaterial,  or  reduiu 

dant  matter. 
c  W?uit  sufficiently  specific;  bills  of 
particulars. 

d.  Forms  and  methods  of  averring 

particular  facts. 

e.  Variance  betu^een  allegations  and 

proof;  what  may  be  proven  under 
particular  allegations. 
n.  Verification. 
m  Amended,  substituted,  or  sufflb- 

MENTAL  PLEADINGS. 

a.  Right  to  amend  generally. 

b.  At  what  time  amendment  may  he 

filed. 

c.  What  amendments  aUowdble, 

d.  Construction  and  effect. 

e.  Sup2)lemental  pleadings. 

IV.  The  petition;  joinder  of  caubbb 
OF  action;  consolidation  of 
causes;  counts  and  paragraphs; 

PRATER. 
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Qeneral  principles. —  Irrelevant,  immaterial  or  redundant  matter. 


VL 

vn. 

VIIL 
IX. 


XL 

XIL 
XIU. 
XIV. 


V.  The  akswer;  defenses;  what  may 

BS   PROVEN    UNDEE;    DENIAL    OP 
SIGNATURE. 

a.  Abatement. 

b.  Denial, 

c  Special  defenses;  confession  and 
avoidance, 

d.  Denied  of  signature  to  or  execu- 

tion of  tcritten  instrument, 

e.  Inconsistent  defenses, 

f.  Equitable  defenses, 

g.  Matter  in  mitigation, 
h.  Divisions  of  answer. 

i.  Joint  answers, 

Gounter-claim;  SET-OFF;  cross^bill; 
cross-petition. 

Reply. 

Demurrer. 

Motions. 

Exhibits '.SETTING  our  accounts  or 
written  instruments. 

Attaching  interrogatories  to  plead- 
ings. 

Intervention. 

Time  for  filing  pleadings. 

Admissions;  waivers;  failure  to  in- 
sist UPON  OBJECTION  IN  PROPER 
MANNER. 

IL  Express  admissions  in  pleading, 
b.  WTiat  admitted  by  demurrer. 
a  What  deemed  admitted  by  failure 
to  deny, 

d.  Waiver  of  dt^ection  by  failure  to 
take  advantage  thereof  at  proper 
time  and  in  proper  manner. 

e.  Waiver  of  error  by  amending  or 
pHeading  over,  or  by  going  to 
trial. 

f.  How  waiver  avoided;  standing 
upon  pleading  or  demurrer. 


General  pbinciples;  forms  and 
methods  of  making  averments. 


a.  General  principles;  rules  of  con- 
struction. 

1.  Forms  abolished:  Oursystem  of  plead- 
ing ignores  all  fictions  and  technical  forms, 
actions  and  pleadings.  All  that  is  required 
is  a  statement  of  the  facts  constituting  the 
cause  of  action :  Holloicay  v,  Griffith,  3!^ 
m  413. 

And  see  ift/ra,  I,  d. 
Vol.  II  —  17 


2,  A  defect  in  the  pleadings  will  not  be 
regarded  where  no  prejudice  could  have  been 
wrought  thereby:  Cotes  v,  Davenport,  9- 
227 ;  Doniphan  v.  Street,  17-317. 

8.  Defects  in  the  pleading  not  affecting  the 
substantial  rights  of  the  parties  are  to  be  dis- 
regarded (Code,  §  2690) :  Smith  v.  Milbum, 
17-80;  Kibby  v.  Harsh,  61-196. 

4.  Constraction:  Rev.,  §  2951,  expressly 
abrogated  the  common  law  rule  that  a  plead- 
ing is  to  be  most  strictly  construed  against 
the  pleader:  Doolittle  v,  Greene,  33-128; 
Foster  v,  Elliott,  33-216.  (But  this  section  is 
not  retained  in  the  present  Ck>de. ) 

5.  The  presumption  is  that  a  pleading  re- 
fers to  conditions  existing  at  the  time  it  is 
filed  rather  than  to  a  condition  which  had  at 
that  time  ceased  to  exist,  unless  otherwise 
stated :  Allen  v,  Newberry,  8-65 ;  McCormick 
v.  Blossom,  40-256. 

b.   Irrelevant^  immaterial  or  redim- 

dant  Tnatter. 

6.  When  to  be  stricken  ont;  discretion: 

A  mere  averment  of  law,  if  so  voluminous  as 
to  incumber  the  record,  may  be  stricken  out 
on  motion,  but  to  refuse  to  do  so  is  not  error : 
Abbott  V.  Striblen,  6-191. 

7.  Refusal  to  strike  from  the  pleading  re- 
dundant matter  being  within  the  discretion 
of  the  court  is  not  reversible  upon  appeal: 
Buel  V,  Lake,  8-551. 

8.  It  is  not  error  to  overrule  a  motion  to 
strike  out  redundant  matter,  where  it  does 
not  appear  that  the  opposite  party  is  ag- 
grieved thereby :  Cate  v.  Gilman,  41-580, 

9.  Statements  of  facts  which  could  be 
proved  under  denials  alreatiy  made  in  the  an- 
swer and  which  are  inconsistent  with  the  al- 
legations of  the  petition  should  not  be  stricken 
from  the  answer  on  motion :  Ibid. 

10.  Any  party  required  to  answer  a  plead- 
ing containing  irrelevant  matter  is  aggrieved 
thereby  and  may  have  it  stricken  out  on 
motion :  Johns  v.  Pattee,  55-665. 

11.  "While  it  is  the  duty  of  the  court  to  ex- 
punge redundant  or  irrelevant  matter  upon 
motion,  such  motion  should  not  be  enter- 
tained when  facts  and  not  the  evidence  of 
facts  are  stated  in  such  a  manner  as  not  to 
prejutlice  the  opposite  party :  Childs  v,  Gris- 
ux>W,  15-408. 
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Irrelevant,  immaterial  or  redundant  matter. — What  sufficiently  specific. 


12.  What  deemed  irrelerant  or  redan- 
dant:  It  is  often  difficult  to  say  just  when 
the  rule  excluding  redundant  or  irrelevant 
matter  is  infringed  upon,  but  in  a  case  aris- 
ing upon  the  equity  side  of  the  court,  the 
violation  of  the  rule  must  be  clear  in  order 
to  justify  the  court  in  striking  matter  from 
the  pleading  which  is  explanatory  of  the 
nature  of  the  defense  interposed  therein: 
Ibid, 

13.  Matter  not  pertinent  to  the  cause  of 
action  upon  which  the  petition  is  based,  but 
which  may  be  regarded  as  introductory  or 
an  inducement  to  the  facts  relied  upon  by 
the  plaintiff,  need  not  be  stricken  out  upon 
motion:  Bellows  v.  District  T'p,  70-320. 

14.  Irrelevant  or  immaterial  matter  is  any- 
thing stated  in  the  pleading  which,  if  estab- 
lished on  the  trial,  would  not  entitle  the 
party  to  or  aid  him  in  obtaining  the  relief 
demanded  or  sustaining  the  defense  pleaded : 
Johns  V,  Pattee,  55-665. 

15.  A  paragraph  in  an  answer,  setting  up 
matter  which  does  not  constitute  a  defense, 
mav  be  stricken  out  on  motion:  Evans  v. 
Bobbins,  29-472. 

16.  Certain  matter  in  a  pleading  as  to 
which  no  evidence  could  properly  be  admit- 
ted, even  if  issue  had  been  taken  thereon, 
Jield  properly  stricken  out  on  motion :  Davis 
V,  Chicago  <fc  iV.  W.  B.  Co,,  46-389. 

1 7.  Averments  in  an  answer  and  amend- 
ment thereto  as  to  title  of  defendant  to  per- 
sonal property  sought  to  be  recovered  by 
plaintiff,  held  immaterial,  as  plaintiff  could 
only  recover  by  showing  title  in  himself: 
Whitaker  v.  Sigler,  44-419. 

18.  An  allegation  in  a  petition  of  a  fact, 
the  existence  of  which  cannot,  as  it  appears 
from  the  allegations  of  the  petition,  be  act- 
ually known,  will  be  immaterial:  Carl  v. 
Granger  Coal  Co,,  69-519. 

19.  Motion  to  strike:  A  party  may  prop- 
erly move  to  strike  irrelevant  matter  from 
the  pleading  in  order  to  ascertain  beforehand 
whether  or  not  the  court  deems  it  irrelevant 
and  whether  the  court  will  permit  evidence 
to  be  introduced  in  support  thereof,  but  he 
does  not,  by  proceeding  to  trial  after  his  mo- 
tion to  strike  has  been  overruled,  waive  any 
objection  to  the  relevancy  of  such  allegation : 
Specht  v.  Spangenberg,  70-488. 

20.  Where  the  whole  statement  of  a  cause 


of  action  is  irrelevant  or  redundant  matter,  a 
demurrer  would  be  proper,  but  if  the  petition 
is  good  in  part  and  only  objectionable  in  con- 
taining whole  statements  of  irrelevant  or 
redundant  matter  which  cannot  be  made  the 
subject  of  a  material  issue,  such  matter 
should  be  purged  by  motion:  Bolinger  v, 
Henderson,  23-165;  Douglass  v.  Bishop,  27- 
214. 

31.  Error  witliont  prejadice:  Where,  on 
motion,  certain  portions  of  the  answer  were 
stricken  out,  but  the  issue  sought  to  be  raised 
by  such  portions  was  sufficiently  raised  by 
the  portions  not  stricken  out,  held,  that  the 
granting  of  the  motion,  if  error,  was  without 
prejudice :  Cooper  v.  McKee,  49-286. 

22.  Where  the  party  complaining  of  the 
ovenniling  of  a  motion  to  strike  out  a  por- 
tion of  the  pleading  would  not  have  been 
benefited  by  the  granting  of  his  motion,  tlie 
error,  if  any,  will  be  deemed  to  be  error  with- 
out prejudice :  Holt  r.  Brown,  63-819. 

23.  Need  not  be  proven :  Where  the  fact 
pleaded  is  immaterial,  it  need  not  be  proven: 
Billingham  v.  Bryan,  10-317. 

24.  Surplusage:  Where  one  is  sued  in 
autre  droit,  and  it  appears  from  the  allega- 
tions of  the  petition  that  defendant  is  liable 
in  his  own  right,  the  words  added  to  defend- 
ant's name  to  indicate  the  right  in  which  he 
is  sued  will  be  treated  as  surplusage  or  de- 
scripiiopersonoe:  Laverty  v,  Woodtoard,  16-1. 

25.  An  irrelevant  averment  in  a  pleading, 
not  stricken  out,  becomes  mere  surplusage, 
and  must  be  treated  as  such  in  the  trial  of 
the  case :  Specht  v,  Spangenberg,  70-i83. 

c.    W/iat  sufficiently  specijic/  biUs  qf^ 

pai'ticulars. 

As  to  whb  t  allegations  are  sufficiently  spe- 
cific in  particular  cases,  see  the  next  subdi- 
vision. 

26.  What  required:  A  demand  made 
should  be  distinctly  stated,  and,  if  it  is  a 
money  demand,  it  should  be  shown  with 
accuracy :  Gammel  v.  Young,  3-297. 

27.  Uncertainty  cored  by  proofs:  Alle- 
gations in  a  pleading  which  are  indefinite 
and  imcertain  may  have  the  certainty  re- 
quired for  a  proper  judgment  or  decree 
afforded  by  proofs:  Harrison  v.  Kramer,  8- 
543,  557 ;  Russell  v.  Nelson,  82-215. 
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What  sufficiently  specific ;  bills  of  particulars. — Ultimate  facts. 


2S.  Where  the  allegations  in  a  petition  are 
general  and  indefinite,  but  defendant,  with- 
out moving  for  a  more  specific  statement, 
pots  in  issue  the  general  averments  of  the 
petitJon,  plaintiff  may  introduce  evidence 
tending  to  establish  the  cause  of  action  thus 
generally  averred  in  his  petition :  Gunnel  v. 
McDonneU,  67-^21. 

29.  Waiver:  Where,  in  an  action  to  re- 
cover on  a  policy  of  insurance,  plaintiff  al- 
leged the  waiver  of  the  provisions  of  the 
policy  requiring  the  filing  of  proofs  of  loss, 
hdd,  that  a  motion  by  defendant  to  require 
plaintiff  to  state  whether  such  waiver  was 
oral  or  in  writing,  and  what  officer  or  agent 
undertook  to  make  such  waiver,  should  have 
been  sustained :  Webster  v.  Continental  Ins, 
Co.y  67-393. 

M.  Motion  for  more  speeiflc  statement; 
rarplttsage :  There  is  no  prejudice  in  refus- 
ing to  sustain  a  motion  for  more  specific 
statem«it  when  the  allegation  which  is 
sought  to  be  made  more  specific  is  surplus- 
age,; Schoonover  v.  Hinckley,  46-207. 

SI.  Whether  agreement  is  irrltten  or 
oral :  A  motion  for  more  specific  statement 
ibcald  be  sustained  as  to  an  alleged  agree- 
ment whereby  defendant  claims  to  have  ad- 
vanced money  in  behalf  of  plaintiff,  in  order 
that  it  may  appear  whether  such  agreement 
was  written  or  oral,  and  defendant  may  also 
be  required  to  set  out  a  bill  of  particulars  of 
the  amounts  and  dates  at  which  such  moneys 
were  advanced :  Ibid, 

SS.  The  objection  that  the  petition  does 
not  show  whether  the  contract  sued  on  is  in 
writing  or  not  (Code,  §  2720)  cannot  be  raised 
by  demurrer,  but  only  by  motion  for  more 
specific  statement:  Barthol  v.  Blakin,  84- 
452. 

Failure  to  set  out  a  copy  of  a  written  in- 
strument or  give  reason  for  not  doing  so  is 
a  ground  of  demurrer:  See  infra,  g§  710- 
712. 

SS.  A  motion  .for  more  specific  statement 
will  lie  for  indefiniteness  in  the  statement  of 
facts,  etc.,  but  not  for  indefiniteness  in  the 
prayer  for  judgment :  Sieberling  Co.  v.  Du- 
jorith,  3S-I08. 

S4«  Where  a  matter  of  fact  is  alleged  in 
the  alternative,  the  remedy  for  the  defect  is 
by  motion  and  not  by  demurrer :  Turner  v. 
First  Nat.  Bank,  26-562. 


85.  Where  plaintiff  sought  foreclosure  of 
certain  tax  deeds,  and  alleged  payment  of 
taxes  subsequently,  for  which  he  asked  a 
lien,  held,  that  a  motion  for  a  more  specific 
statement,  and  not  a  demurrer,  was  the 
proper  metlidl  to  raise  the  objection  that  it 
did  not  appear  what  the  subsequent  taxes 
paid  were :  Byington  v.  Woods,  13-17. 

36.  Failure  of  plaintiff  to  state  the  specific 
items  constituting  his  cause  of  action  cannot 
be  raised  by  way  of  objection  to  the  evi- 
dence. It  must  be  interposed  by  motion  for 
more  specific  statement:  Bartle  v,  Des 
Moines,  88-414. 

87.  Any  error  in  overruling  the  motion  of 
the  defendant  to  have  the  petition  made  more 
specific  is  waived  by  answering:  Codkley  v. 
McCarty,  84-105 ;  Kline  v.  Kansas  City,  St. 
J.  (St  C.  B.  JR.  Co.,  50-656. 

88.  Bill  of  particulars:  The  statutory 
provisions  (Code,  §  2713)  requiring  bills  of 
particulars  to  be  attached  to  pleadings 
founded  on  an  account  are  appHcable  in  cases 
before  justices  of  the  peace:  McKenney  v. 
Hopkins,  20-495. 

Failure  to  attach  a  copy  of  an  account  on 
which  a  pleading  is  founded  is  ground  for 
demurrer:  See  infra,  ^%  707-709. 

80.  In  an  action  founded  upon  tort,  plaint- 
iff cannot  be  required  to  attach  a  bill  of  par- 
ticulars of  the  items  included  in  his  claim  for 
damages,  although  his  petition  may,  in  a 
proper  case,  be  required  to  be  made  more  spe- 
cific in  this  respect:  McDonald  v.  Barnhill, 
58-669. 

40.  Under  the  statutory  provision  (16  G. 
A.,  ch.  36;  McClain's  Ann.  Stat.,  727)  that  in 
an  action  upon  open  account  against  a  de- 
fendant personally  served,  if  the  petition 
is  verified,  judgment  may  be  rendered  with- 
out further  proof,  if  a  bill  of  particulars  of 
the  account  is  incorporated  into  or  attached 
to  the  i)etition,  in  case  defendant  makes  de- 
fault, or  fails  to  controvert  the  claim  or  any 
part  thereof  by  a  pleading  duly  verified, 
held,  that  the  action  must  be  for  items  of  ac- 
count properly  provable  by  books  of  original 
entries :  Lyman  v.  Bechtel,  55-437. 

d.  Forma  and  methods  of  averring 
particular  facts. 

41.  Ultlmale  faets:  Our  system  of  plead- 
ing is  a  fact  system,  one  which  requires  the 
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X)arties  to  state  truly  and  frankly  the  facts 
upon  which  they  rely  for  their  action  or  de- 
fense. It  docs  not  allow,  on  the  one  hand, 
the  statement  of  legal  conclusions,  nor  on 
the  other  the  statement  of  evidence  of  facts : 
Lumbert  v.  Palmer,  29-104 ;  Pfiffner  v.  Krap- 
fel,  2&-27. 

43.  Prcsnmptions  of  law  need  not  he 
averred  nor  proven:  Fiirgison  v.  State,  4  G. 
Gr.,  302. 

43.  CJonsideration  being,  under  statu- 
tory provision  (Ckxie,  §  2113),  presumed  in 
case  of  written  instiniments,  need  not  be 
averred  nor  proved  in  the  first  instance: 
State  V,  Wright,  87-622. 

And  further  as  to  consideration,  see  infra, 
g§  107-109. 

44.  In  pleading  a  tax  sale,  where  the  execu- 
tion and  delivery  of  the  deed  by  the  proper 
officer  is  alleged,  and  a  copy  thereof  is  at- 
tached to  the  petition,  it  is  not  necessary  to 
aver  facts  of  which  the  law  makes  the  deed 
presumptive  evidence:  Byington  v,  Robert- 
son, 17-562. 

45.  Judicial  notice:  Matters  of  which  ju- 
dicial notice  is  taken  need  not  be  stated  in 
the  pleading:  Clough  v,  Ooggins,  40-325. 

40.  In  pleadings  under  the  Code  the 
statement  of  facts  should  be  as  much  a 
logical  statement  of  the  cause  of  action  as 
was  ever  required  by  the  strict  rules  of  the 
common  law:  McConnonghey  v.  Weider, 
2-408. 

47.  Ultimate  results,  not  evidence:  Noth- 
ing is  more  clearJy  condemned  by  the  pro- 
visions of  the  Code,  nor  with  greater  justice, 
than  the  pleading  of  statements  of  evidence 
instead  of  propositions  which  contain  the 
ultimate  results  of  evidence :  Davenport  Oaa, 
etc.,  Co.  V.  Davenport,  15-0. 

48.  A  pleading  in  equity  presenting  an  ac- 
count of  payments  and  credits  and  referring 
to  the  evidence  upon  which  plaintiff's  claim 
is  based,  found  in  letters  and  explanations 
thereof,  intended  to  assist  in  the  proper  un- 
derstanding of  the  facts,  held  not  necessarily 
improi)er:  Iiiglev.  Jones,  43-286. 

49.  Not  conclusions  of  law:  A  pleading 
must  state  the  facts  from  which  the  conclu- 
sion can  be  drawn  that  the  party  is  entitled 
to  the  relief  asked  or  to  maintain  the  defense 
interposed.  If  conclusions  only  are  stated,  a 
motion  for  more  specific  statement  ma}*^  be 


sustained,  and  the  pleader  may  be  required  to 
set  out  the  facts  on  which  he  relies  without 
setting  out  the  evidence  to  sustain  them: 
Lane  v.  Burlington  <fc  S.  W.  JR.  Co.,  52-18. 

60.  A  paragraph  of  a  pleading  should  con- 
tain something  more  than  a  mere  conclusion 
of  law  based  upon  statements  of  facts  con- 
tained in  some  other  paragraph.  If  it  does 
not,  it  may  be  stricken  out  on  motion: 
Cooper  V,  French,  52-581. 

51.  The  allegation  of  conversion  of  prop- 
erty is  a  legal  conclusion.  The  pleading 
should  show  what  was  done  constituting  a 
conversion :  Burt  v.  Decker,  64-106. 

52.  A  pleading  stating  that  a  city  had  fixed 
and  establislied  the  grade  of  a  street,  held  to 
sufficiently  state  an  ultimate  fact  by  stating 
the  method  in  which  the  grade  was  estab- 
lished :  Luse  v.  Des  Moines,  22-590. 

53.  An  averment  in  an  answer  attacking 
the  validity  of  a  tax  sale,  that  the  day  on 
which  the  sale  was  made  "  was  a  day  not  au- 
thorized  by  law  therefor,"  held  to  be  a  proper 
averment  of  fact:  Plympton  v.  5app,  55- 
195. 

54.  In  an  action  for  seduction  the  fact  of 
seduction  is  the  ultimate  fact  to  be  estab- 
lished, and  it  is  not  necessary  to  aver  the 
means  made  use  of  to  deceive  and  mislead : 
Brown  v.  Kingsley,  38-220. 

55.  Certain  allegations  of  an  answer  held 
properly  stricken  out  on  motion  as  being 
merely  legal  conclusions  and  matters  of  ar- 
gument: Boggs  v.  Chicago,  B.  <fc  Q.  R.  Co., 
54-435. 

5G.  The  objection  that  an  allegation  of  a 
pleading  is  a  conclusion  of  law  instead  of 
a  statement  of  fact  should  be  raised  by  mo- 
tion for  more  specific  statement  or  other- 
wise, and  not  by  demurrer :  Kendig  v.  Marble^ 
55-386. 

57.  It  is  not  allowable  to  plead  mere  ab- 
stract conclusions  of  law  having  no  element 
of  fact,  but  if  they  contain  also  the  elements 
of  a  fact,  construing  the  language  in  its  ordi- 
nary meaning,  then  force  and  effect  must  be 
given  them  as  allegations  of  fact:  Onnde  v. 
Mihcaukee  &  St.  P.  R.  Co.,  42-376. 

58.  Informntion  not  suflftcient:  Where 
the  averment  of  a  fact  is  essential  to  entitle 
plaintiff  to  recover,  it  is  not  sufficient  to 
aver  information  of  such  fact:  Winneshiek 
County  V,  Allamakee  County,  62-558. 
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&9,  Contract:  The  averment  that  defend- 
ant signed  and  delivered  to  plaintiff  an 
agreement  in  writing  is  sufficient  as  an  aver- 
ment that  defendant  entered  into  such  con- 
tract: Waukan  <Sk  M.  R.  Co.  v.  Dwyer^  49- 
121. 

€0.  Insarance  poliry:  In  an  action  upon 
a  policT  of  insurance,  hdd,  that  the  averment 
in  the  petition  of  the  issuance  of  the  policy, 
coupled  with  the  averment  that  the  amount 
stated  in  the  policy  with  interest  is  due  to 
plaintiff,  sufficiently  states  the  cause  of  action 
sopporling  the  judgment  upon  proper  evi- 
dence, no  objection  having  been  made  to  the 
form  of  the  pleading :  Revere  F.  Ins,  Co.  v. 
Chamberlin,  56-508. 

€1.  Allegations  as  to  diligence  and  negll- 
geaee:  Where  the  petition  in  an  action  for 
damages  against  a  railway  company  alleged 
the  running  of  an  engine  in  such  a  grossly 
negligent  manner  that  the  same  ran  over 
the  animal  for  the  killing  of  whidi  damages 
were  sought,  held,  that  defendant  was  not 
entitled  on  motion  to  a  more  specific  state- 
ment: Grinde  v.  Milwaukee  iSb  St.  P.  R.  Co,, 
42-376. 

Ab  to  Tariance,  under  allegation  of  negli- 
gence, see  infixi,  §§  166-168. 

62.  A  general  averment  of  diligence  is  not 
an  averment  of  an  ultimate  fact,  but  a  con- 
dusion  of  law :  Leas  v.  White,  15-187. 

€3i.  Fraad :  In  order  to  admit  evidence  of 
fraud  under  our  system  of  pleading  there 
should  be  at  least  a  general  statement  of  the 
facts  constituting  fraud :  Hale  v.  Walker,  31- 
344. 

G4.  A  mere  charge  of  fraud  in  the  plead- 
ing ia  not  sufficient  without  statements  of 
specific  words  or  acts  constituting  fraud. 
Such  an  allegation  is  the  mere  averment  of 
a  legal  conclusion.  The  facts  upon  whicli 
the  fraud  is  based  must  be  averred :  Ocken- 
dcnv.  Barnes,  43-615;  Mason  v.  Searles,  56- 

533. 

ft».  A  party  asking  relief  on  the  ground  of 
frand  must  set  forth  the  fraudulent  acts 
complained  of,  and  show  how  he  was  de- 
frauded or  misled  thereby :  Kovcs  v.  Moicery, 
57-20. 

66L  While  fraud  is  a  good  defense  to  a  oon- 
tiact,  it  is  not  sufficient  to  plead  it  in  general 
The  specific  statements  and  acts  re- 
upoD  as  conatitnting  fraud  must  be  set 


out.  If  these  do  not  show  fraud  the  plead- 
ing is  insufficient  and  may  be  successfully 
assailed  by  demurrer :  Mills  v.  Collins,  67-164. 

67.  In  pleading  fraud  and  collusion  it  is 
not  necessary  for  the  pleader  alleging  such 
fraud  or  collusion  to  set  forth  all  the  minute 
facts  tending  to  establish  or  confirm  the  alle- 
gation, but  there  must  at  least  be  a  general 
statement  of  the  facts:  Singleton  t\  Scott, 
11^89. 

68.  In  charging  fraud  it  is  not  necessary 
or  proper  for  the  pleader  to  set  out  all  the 
facts  establishing  it.  The  ultimate  fact  and 
not  the  evidence  should  be  pleaded:  Cowin 
V.  Toole,  31-513. 

60.  A  general  allegation  of  fraud  by  way 
of  defense  to  a  note  is  sufficient :  Hildreth  v. 
Tomlinson,  2  G.  Gr.,  860;  Strawserv.  John- 
son, 2  G.  Gr.,  373. 

70.  A  petition  in  an  action  against  the  in- 
dorser  of  a  negotiable  instrument,  stating 
that  defendant  falsely  and  fraudulently  rep- 
resented to  plaintiff,  with  a  view  to  induce 
him  to  purchase  the  note  and  take  the  assign- 
ment thereof  without  recourse,  tliat  it  was 
all  right,  etc.,  whereas,  the  contrary  was 
true,  sets  out  a  sufficient  cause  of  action : 
Watfon  V.  Chesire,  18-202. 

71.  A  petition  alleging  facts  constituting 
fraud,  without  alleging  that  such  facts  are 
fraudulent  or  designating  them  as  a  fraud,  is 
sufficient  to  charge  fraud :  Lafever  v.  Stone, 
55^9. 

72.  A  petition  stating  that  a  sale  of  real 
estate  by  an  administrator  to  pay  debts  was 
a  private  sale,  and  void,  because  effected 
through  fraud  and  collusion  between  the  ad- 
ministrator and  purchasers,  is  sufficient,  if 
proved,  to  avoid  the  sale  if  the  propert}^  is 
still  in  the  hands  of  the  first  purchaser :  Van 
Horn  V.  Ford,  16-578. 

73.  In  a  particular  case,  lield,  that  a  plea  of 
fraud,  though  not  artistically  drawn,  was 
sufficient,  no  objection  thereto  being  raised 
until  on  appeal :  Clark  v.  Taylor,  68-519. 

74.  Allegations  of  indebtedness:  An  an- 
swer denying  that  plaintiff  is  the  real  party 
in  interest,  or  that  defendant  is  indebted  to 
him  as  charged,  without  stating  the  facts 
ui3on  which  such  allegations  are  based,  is  in- 
sufficient: Cottle  V.  Cole,  20-481. 

75.  Where  plaintiff  alleges  an  indebted- 
ness which  was  to  be  repaid  in  a  certain 
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maimer,  and  it  appears  that  something  has 
been  received  by  him,  he  must,  to  entitle 
him  to  recover,  state  how  much  has  been  re- 
ceived :  Chimmel  v.  Youngs  ft-297. 

76.  In  an  action  upon  a  judgment  it  is  not 
necessary  to  allege  that  the  judgment  is  still 
in  full  force  and  virtue  and  not  satisfied.  It 
is  sufficient  if  it  is  alleged  in  the  usual  form 
that  the  sum  claimed  is  still  due :  BlaJte  v. 
Burley,  9-6ft3. 

As  to  denial  of  indebtedness,  see  infra, 
g§  49S-498. 

77.  Ownership  or  title:  Where  a  party 
sues  on  a  promissory  note  made  payable  to 
him  in  his  name,  the  averment  that  the  de- 
mand sued  on  is  his  property  is  not  neces- 
sary. He  is  presumed  to  be  the  owner  until 
the  contrary  is  sliown :  Blake  v.  Burley,  9- 
592. 

78.  Where  a  note  is  payable  to  bearer,  the 
allegation  in  the  petition  that  it  is  the  prop- 
erty of  plaintiff  is  sufficient  without  al- 
leging the  method  in  which  it  became  his 
property :  Dabney  v.  Reed,  12-815. 

79.  A  statement  in  a  petition  averring 
ownership  is  sufficient  without  stating  the 
facts  showing  plain tifTs  title:  Stumian  v. 
Stone,  81-115. 

SO.  An  averment  that  a  party  holds  title 
to  real  property  is  not  an  averment  of  fact, 
but  of  a  conclusion  of  law :  Jordan  v.  Walker, 
56-688. 

81.  In  an  action  to  cancel  a  deed  it  is  suf- 
ficient if  the  petition  shows  a  right  to  the 
relief  asked  without  stating  the  prior  history 
of  the  title:  Wilson  v.  MUler,  16-111. 

83.  Allegation  of  agent's  authority:  A 
petition  alleging  that  defendant,  through  an 
agent  named,  employed  plaintiff,  held  to  be 
a  sufficient  averment  of  an  employment  of 
plaintiff  through  an  authorized  agent :  Call 
V,  Hamilton  County,  62-448. 

83.  Allegation  of  payment:  An  allega- 
tion of  full  payment  of  the  amount  due 
plaintiff,  withoi\j;  stating  the  amount  paid,  is 
not  sufficiently  specific :  Feller  v,  Winchester, 
3  G.  Gr.,  244. 

84.  An  allegation  that  a  party  gave  or  de« 
livered  over  to  the  county  all  the  taxes  levied, 
etc.,  held  a  sufficient  allegation  of  payment 
of  such  taxes :  Ooodnow  v,  Oakley,  08-25. 

85.  Under  an  allegation  that  plaintiff  paid 
money  for  defendant  which  he  agreed  to 


pay,  evidence  is  admissible  to  show  arbitra- 
tion establishing  such  indebtedness :  Beidler 
V,  SfiaUetiherger,  42-203. 

86.  Averment  of  non-payment  of  a  judg- 
ment in  replevin  held  a  sufficient  allegation 
to  show  a  breach  of  t^e  replevin  bond :  Cam^ 
eron  v,  Boyle,  2  G.  Gr.,  154. 

As  to  denial  of  payment,  see  infra,  §§  170, 
488-490. 

87.  Purchaser  for  yalue:  An  allegation 
by  a  party  relying  upon  the  fact  of  his  being 
an  innocent  purchaser,  as  a  defense,  that  he 
paid  full  value,  will  be  sufficient  in  the  ab- 
sence of  a  motion  for  a  more  specific  state- 
ment :  Haven  i\  Kramer,  41-882. 

88.  Want  of  Jarlsdiction:  Where  in  a 
pleading  it  is  averred  as  an  essential  fact 
that  the  court  rendering  a  certain  judgment, 
referred  to  therein,  had  no  jurisdiction  so  to 
do,  the  opposite  party  is  entitled,  on  a  motion 
for  more  specific  statement,  to  have  the  facts 
set  out  on  which  the  alleged  want  of  juris- 
diction is  based :  Crewdaon  v,  Middleton,  57— 
885. 

89.  Excessive  Judgment:  In  an  action  to 
set  aside  a  judgment  claimed  to  be  excessive 
the  fact  should  be  alleged  from  which  it 
may  appear  by  computation  that  the  amount 
of  the  judgment  is  in  excess  of  the  amount 
due:  Byerev,  Odell,  56-618. 

90.  Breach  of  bond :  In  an  action  upon  a 
bond  the  condition  should  be  noticed  in  the 
pleading  itself.  Attaching  a  copy  of  the 
bond  to  the  pleading  as  an  exhibit  is  not  a 
compliance  with  the  statutory  requirements 
in  this  respect  (Code,  g  2728):  Ryder  v. 
Thomas,  82-56. 

91.  It  is  not  always  sufficient  to  state  the 
condition  correctly  and  aver  a  breach  thereof 
in  the  words  of  the  instrument  itself.  The 
petition  should  set  out  the  facts  fully  enough 
to  enable  the  court,  upon  the  admission  of 
the  facts  set  forth,  to  grant  the  relief  sought : 
Leas  r.  White,  15-187. 

92.  In  an  action  on  a  delivery  bond,  heUi^ 
that  it  was  not  necessary  to  make  an  assign- 
ment of  a  breach  thereof,  there  being  in  such 
case  but  one  breach  and  the  measure  of  dam- 
age being  fixed  by  statute :  Gordon  v.  Atkin- 
son, Mor.,  195. 

98.  In  an  action  on  an  attachment  bond 
the  bond  should  be  set  out,  the  conditions 
noticed,  and  the  facts  establishing  the  breach. 
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as,  for  instance,  that  the  attachment  was 
wxQDgfuUy  sued  out,  alleged :  Bunt  v.  Bheum, 
53-619. 

94.  In  an  action  upon  a  bond,  plaintiff  can> 
not  recover  any  more  than  a  nominal  sum 
until  some  damage  resulting  from  the  breach 
thereof  has  been  averred  and  proven,  even 
although  the  breach  is  alleged  and  shown: 
Linder  r.  Liike,  6-164. 

9a.  In  an  action  upon  a  bond  it  must  be 
allegAl  that  the  damages  which  have  become 
payable  thereunder  have  not  been  paid :  Ry- 
der V.  Thomas,  82-56;  Homer,  v,  Harrison, 
37-378;  Henckev.  Johnson,  6^555. 

96.  At  common  law  it  was  sufficient  to  as- 
^gn  a  breach  in  the  words  of  the  contract 
either  n^atively  or  affirmatively,  or  in  words 
oo-extensive  with  the  import  and  effect  of 
the  contract,  and  as  defendant  must  know  in 
what  respects  he  has  or  has  not  performed  his 
contract,  any  great  particularity  ought  not  to 
be  required.  Accordingly,  in  an  action  upon 
a  penal  bond  providing  for  the  payment  of 
a  penalty  for  the  illegal  sale  of  intoxicating 
liqnorB,  hdd^  that  it  was  sufficient  to  allege  a 
sale  for  purposes  other  than  those  permitted, 
and  it  was  not  necessary  to  state  for  what 
purpose  such  sale  was  made,  nor  when, 
where,  and  to  whom :  Jones  County  v.  Sales, 
2^25. 

97.  In  an  action  npon  a  bail  bond  or  recog- 
nizance, the  petition  need  not  aver  the  par- 
ticular fact  that  the  officer  had  power  to 
take  it:  Furgison  v.  State,  4  G.  Gr.,  302; 
State  V.  Huffard,  28-579. 

98.  Breach  of  contract ;  demand :  Where 
&e  contract  is  an  agreement  to  deliver  a 
specified  article  of  personal  property,  or  make 
payment  in  that  manner,  demand  must  be 
made  and  aUeged  as  having  been  made  be- 
fore action  was  brought :  Decker  v,  Birhap, 
Mot.,  62. 

99.  Breach  of  coTenants  of  warranty; 
In  an  action  npon  breach  of  covenant  of 
seiziD,  it  is  sufficient  to  negative  the  words 
of  the  covenant,  and  it  is  not  necessary  to 
ihow  wherein  the  grantor  was  not  lawfully 
seized:  Soeuni  v.  Haun,  86-188. 

100.  In  pleading  breach  of  covenant  as  a 
defense  in  an  action  for  purchase  money, 
it  is  sufficient  to  negative  the  words  of  the 
coTenant  and  allege  that  the  grantor  had  no 
title  or  seizin*    It  is  not  necessary  to  aver 


ouster  or  eviction:    Camp  v,  Douglas,  16- 
586. 

101.  In  setting  out  breach  of  covenant 
it  is  not  sufficient  to  allege  merely  a  fail- 
ure of  title.  The  denial  of  title  should  re- 
late to  the  time  of  the  conveyance.  Nor 
is  it  the  proper  practice  to  set  out  the  deed 
in  full  as  a  part  of  the  pleading.  The  cove- 
nants claimed  to  have  been  broken,  alone 
should  be  set  out:  McCampbeU  v,  Vastine, 
10-588. 

102.  Breach  of  warranty  in  sales:  In  an 
action  for  breach  of  warranty  in  the  sale  of  a 
horse,  held,  that  the  allegation  that  the  ani- 
mal was  unfit  for  one  purpose  for  which  he 
was  warranted  was  sufficiently  specific  with- 
out an  allegation  of  the  cause  of  such  unfit- 
ness: Schurtz  V,  Kleinmeyer,  86-893. 

103.  Where  a  contract  of  a  sale  of  a  ma- 
chine contained  a  stipulation  that  in  case  it 
did  not  comply  with  the  terms  of  the  war- 
ranty the  purchaser  should  notify  the  seller 
of  that  fact,  and  the  latter  might  have  an 
opportunity  to  make  it  comply  or  substitute 
another  machine,  held,  that  plaintiff  could 
not  recover  for  breach  of  warranty  without 
also  alleging  notice  to  the  seller  and  the  giv- 
ing of  an  opportunity  to  remedy  the  defects : 
Davis  V.  Robinson,  67-355. 

104.  Waiver  of  conditionB:  It  is  proper  to 
declare  on  a  contract  and  set  up  a  waiver  of 
the  conditions  thereof :  Flynn  r.  Des  Moines 
ASt,  L.  i?,  Co.,  6a-490. 

That  evidence  of  waiver  of  conditions  can- 
not  be  introduced  under  allegations  of  i^er- 
formanoe,  see  infra,  §§  210-215. 

105.  Implied  contract ;  tort ;  conTergion : 
Proof  of  a  tortious  taking  of  property,  where 
the  property  has  not  been  sold  by  the  wrong- 
doer, will  not  support  the  averment  of  a  con- 
tract to  pay  therefor :  Moses  i\  Arnold,  43-187. 

106.  Where  the  facts  stated  show  a  cause 
of  action  for  the  recovery  of  purchase  money 
paid  in  pursuance  of  a  contract  which  the 
vendee  has  made,  on  the  ground  of  false  rep- 
resentations by  the  vendor,  plaintiff  may  re- 
cover on  proving  the  essential  fact  as  to  the 
false  representation  although  he  has  also  al- 
leged that  the  misrepresentation  was  wrong- 
fully and  wickedly  made;  the  unnecessary 
allegation  as  to  intent  will  not  change  the 
cause  of  action  from  one  of  contract  to  one 
of  tort :  Maichen  v.  Clay,  62^52. 
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107.  Gongideration :  Where  a  mere  simple 
contract  is  the  foundation  of  an  action, 
plaintiff  must  allege  a  consideration :  Decker 
x\  Birhap,  Mor.,  62. 

108.  Where  the  consideration  for  an  agree- 
ment is  the  compromise  of  a  suit,  such  fact 
must  be  alleged  by  the  pai-ty  seeking  to  es- 
tablish the  agreement,  and  such  an  issue 
must  be  made  in  the  pleadings  before  the  fact 
can  be  proven  in  his  behalf :  Richardson  v. 
Bamck,  16-407. 

109.  The  objection  that  no  consideration 
is  shown  upon  the  face  of  an  instrument 
pleaded,  or  that  none  is  averred  in  plaintiffs 
petition,  cannot  be  taken  by  demurrer. 
Want  of  consideration,  or  failure  in  whole 
or  in  part  of  the  consideration  of  a  T^-ritten 
contract,  must  be  averred  and  shown  by 
way  of  defense,  consideration  in  a  written 
instrument  being  presumed  (Code,  §  2113): 
Linder  v.  Lake,  6-164 ;  Tawsley  v.  Olds,  6-526 ; 
GoodpaMer  v.  Porter ,  11-161;  Henderson  v. 
Booth,  11-212;  State  v,  Wright,  ;;T-522. 

As  to  denial  of  consideration,  see  infra, 
g§  513-515. 

110.  Allegation  of  general  damage:  In 
an  action  for  slander,  if  the  words  alleged  as 
spoken  are  actionable  per  se,  damages  need 
not  be  alleged  nor  proven ;  Parker  i\  Leicis, 
2  G.  Gr.,  811;  Hicks  v.  Walker,  2  G.  Gr., 
440. 

111.  Damages  occasioned  by  physical  and 
mental  suffering  may  be  alleged  in  a  general 
way,  and  plaintiff  cannot  be  required  to 
make  an  itemized  statement  thereof:  OU- 
bert  V,  Hoffman,  66-205. 

112.  It  is  not  necessary  to  allege  in  a  plead- 
ing the  qualities  or  uses  of  the  thing  which 
add  to  its  value,  when  recovery  is  sought  for 
its  destruction  or  injury:  Lanning  v,  Chi- 
cago, B.  <fc  Q,  R,  Co.,  68-502. 

113.  The  averment  in  an  action  for  per- 
sonal injuries  that  plaintiff  was  seriously 
injured  and  suffered  great  pain  and  mental 
anguish,  and  was  put  at  great  expense  be- 
cause of  the  negligence  of  defendant  causing 
the  injury,  held  not  sufficient  to  entitle 
plaintiff  to  recover  for  loss  of  time :  Gardner 
V,  Burlington,  C.  R.  <fc  N,  R,  Co.,  6&-588. 

114.  Where  plaintiff  sues  for  compensa- 
tion under  a  contract  which  he  has  but  par- 
tially performed,  while  he  is  subject  to  have 
set  off  against  him  the  damages  which  the 


opposite  party  has  sustained  by  reason  of  his 
failure  to  completely  perform,  yet  it  is  for 
such  opposite  party  to  aver  and  prove  such 
damages,  and  not  for  the  party  suing  upon 
the  contract  to  negative  their  existence: 
Wolf  V.  Gerr,  48-339; 

115.  Damages  on  bond:  Where  the  peti- 
tion in  an  action  upon  a  replevin  bond 
claimed  a  certain  amount  due  as  damages, 
and  stated  fully  and  explicitly  the  nature  of 
the  injury,  held,  that  the  petition  was  suffi- 
cient to  entitle  plaintiff  to  recover  the  dam- 
ages suffered :  Keyes  v.  McNulty,  14-484. 

116.  Malice  as  affecting  damages:  When 
a  party  intends  to  prove  malice  to  affect 
damages,  he  must  aver  the  same  (Code, 
g  2727) :  Johnson  v.  Chicago,  R.  J.  <fc  P.  R. 
Co.,  51-25. 

117.  The  same  is  true  where  plaintiff  seeks 
to  recover  exemplary  damages  on  the  ground 
that  tlie  acts  of  defendant  were  malicious : 
Jones  V.  Marshall,  56-739. 

118.  An  averment  of  malice  by  plaintiff 
when  required  should  be  mad^  in  the  petition 
or  an  amendment  thereto.  It  is  not  suffi- 
cient to  make  it  in  the  reply :  Ibid. 

119.  In  actions  for  slander  and  libel: 
When  words  have  a  libelous  meaning  on  their 
face,  it  is  sufficient  to  set  them  out  without 
alleging  such  meaning,  but  if  they  ai*e  not 
actionable  on  their  face,  plaintiff  must  allege 
the  defamatory  sense  in  which  they  were 
used,  and  that  they  were  so  used  in  relation 
to  him :  Kinyon  v.  Palmer,  18-377. 

120.  But  the  extrinsic  facts  showing  that 
they  were  so  used  need  not  be  alleged  but 
are  matter  of  proof:  Ibid.;  Clarke  v.  Jones, 
49-474;  Swearingen  v.  Stanley,  23-115. 

121.  Words  are  to  be  taken  in  their  plain 
and  natural  imix)rt  and  in  the  sense  in  which 
they  would  be  understood  by  those  to  whom 
they  were  addressed :  Truvian  v,  Taylor,  4- 
424;  Wilson  v.  Beiglder,  4-427. 

122.  And  explanatory  circumstances 
known  to  both  pai'ties  will  be  considered 
as  part  of  the  words;  De  Moss  v.  Haycock^ 
15-149. 

123.  Words  imputing  to  a  woman  want  of 
chastity  are  actionable  pei*  se :  Cox  v.  Bunker^ 
Mor.,  269;  Dailey  v.  Reynolds,  4G.  Gr.,  354; 
Abrams  v.  Foshee,  3-274,  281. 

124.  So  are  words  charging  her  with  being 
a  whore :  Smith  v.  SUence,  4-821 ;  or  charg- 
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ing  an  onmarried  woman  with  having  had  a 
child:  Beardsley  v,  Bridgman,  17-290. 

ISo.  But  not  words  charging  a  woman 
with  procaring  an  abortion  upon  herself: 
Hatfield  r.  Oano,  15-177. 

126.  Where  words  complained  of  charge 
defendant  with  the  commission  of  a  crime, 
and  defendant  justifies  by  pleading  the  truth 
of  the  matter  charged,  a  preponderance  of 
evidence  is  sufficient  to  establish  such  de- 
fense :  HUey  v.  Norton,  65-306. 

IS 7.  While  the  general  character;of  plaint- 
iff maj  be  shown  to  be  bad  for  the  purpose 
of  reducing  the  amount  of  damages  in  an 
action  for  slander,  it  is  not  allowable  to  prove 
individual  or  particular  acts  in  proof  of  bad 
diaracter:  Forshee  v.  Abrams,  2-671. 

As  to  matter  in  mitigation,  see  tn/ra, 
V,g. 

128.  Matters  which  mnst  be  gpeeially 
pleaded;  right  or  privilege:  Where  a  statute 
gives  a  new  right  or  privilege  under  certain 
circumstances,  conditions  or  qualifications, 
the  party  claiming  such  right  in  his  petition 
or  setting  it  up  in  his  defense  roust  bring 
himself  within  the  requirements  of  the 
s^tatute:  Helfenstein  v.  Cave,  6-374. 

1S9.  An  exemption  or  exception  must  be 
pleaded :  First  Nat.  Batik  v.  Baker,  57-197. 

130.  Corporate,  partaerBliip  or  official 
eipacily:  Where  plaintiff  or  defendant  is  a 
corporation  or  partnership,  the  averment  of 
ocirporate  or  partnership  capacity  should  be 
made,  and  a  failure  to  do  so  will  be  ground  of 
demurrer:  Svceet  v.  Ervin,  54-101. 

131.  An  action  in  a  name  which  is  not 
that  of  a  person,  partnership  or  corporation 
cannot  be  maintained :  Steamboat  Pembinaw 
V,  Wilmn,  11-479. 

132.  Where  the  action  is  not  against  a 
natural  person,  the  petition  should  in  some 
manner  show  that  as  an  artificial  person  the 
defendant  named  can  sue  and  be  sued. 
Therefore,  held,  that  in  an  action  of  trespass 
against  a  railroad  company,  the  corporate 
capacity  of  defendant  not  having  been  al- 
leged, the  petition  was  subject  to  demurrer : 
Bfingtcn  v.  Mimnsgippi  A  M,  R,  Co.,  11-502. 

133.  Where  a  city  has  been  incorporated 
fay  qTecial  charter,  its  corporate  existence 
need  not  be  averred,  but  judicial  notice  may 
he  taken  thereof.  But  when  incorporated 
oflder  general  incorporation  acts,  its  corpo- 


rate existence  must  be  averred,  and,  when 
properly  put  in  issue,  proved :  Hard  v.  De- 
corah,  43-813. 

184.  Where  a  school  district  sues,  it  need 
not  set  out  the  manner  in  which  it  was 
formed.  The  presumption  is  that  it  was 
constituted  properly:  Fort  Dodge  School 
Dist.  V.  District  Tp,  15-434. 

135.  After  the  question  of  organization 
and  capacity  of  a  corporation  plaintiff  to 
sue  has  been  submitted  to  the  court  in  a  collat- 
eral proceeding  by  agreement,  and  a  finding 
had  thereon,  without  objection,  it  is  too  late 
to  question  the  right  of  the  defendant  to 
raise  the  question  in  such  proceeding:  Ft. 
Dodge  School  Dist.  v.  District  Tp,  17-85. 

186.  The  fact  that  defendant  is  described 
in  the  petition  as  a  city,  and  its  style  is 
averred  to  be  "the  city  of,"  etc.,  is  a  sufii- 
cient  averment  of  the  fact  that  it  is  a  munici- 
pal corporation:  Slier  v.  Oskaloosa,  41- 
353. 

187.  Where  a  general  allegation  of  corpo- 
rate capacity  is  made,  a  bare  denial  thereof 
will  not  put  in  issue  such  capacity,  and  it 
will  be  deemed  admitted  (Code,  §  2717):  lUd. 

188.  But  held  that  an  answer  denying 
"  that  defendant  is  or  ever  was  a  corporation 
duly  organized  .  .  .  under  the  laws  of 
.  .  .  or  under  the  laws  of  any  other 
state  or  government,"  sufficiently  put  in  is- 
sue the  fact  of  corporate  existence :  Folsom 
V.  Star  Union  Lifie,  54-490. 

189.  A  mere  denial  that  plaintiff  suing  in 
the  capacity  of^a  receiver  had  duly  qualified, 
held  not  sufficient  to  put  his  official  capacity 
in  issue,  but  that  the  facts  relied  upon  should 
have  been  stated :  Goodhue  v.  Daniels,  54-19. 

140.  A  general  denial  does  not  put  in  issue 
the  fact  of  administratorship,  where  it  is  gen- 
erally averred :  Mayes  v.  Turley,  60-407. 

141.  A  general  denial  does  not  put  in  is- 
sue the  existence  of  a  corporation  and  its 
capacity  to  sue :  Blackshire  v.  Iowa  Home' 
stead  Co.,  8^-624. 

142.  Nor  the  validity  of  the  appointment 
of  a  guardian:  Gates  v.  Carpenter,  43-152. 

148.  Nor  the  power  of  a  bank  to  purchase 
a  note :  Commercial  Bank  v.  King,  47-64. 

144.  Where  plaintiff  alleged  a  consolidation 
on  the  part  of  a  corporation  defendant,  held, 
that  such  allegation  was  not  within  the  stat- 
utory provision  above  referred  to,  and  was 
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put  in  issue  by  a  general  denial:  Koons  v, 
Chicago  <Sb  N.  W.  R.  Co.,  28-498. 

145.  The  objection  that  the  petition  does 
not  describe  the  defendant  as  a  corporation 
cannot  be  raised  for  the  first  time  by  motion 
in  arrest  of  judgment :  Andre  v.  Chicago  <fe 
N.  W.  R.  Co.,  80-107. 

Where  an  action  is  brought  by  or  against  a 
corporation  or  partnership  in  the  name  in 
which  it  is  designated  in  a  written  instru- 
ment on  which  the  action  is  based,  no  aUega- 
tion  of  corporate  or  partnership  capacity  need 
be  made:    3ee  Parties,  §§  1-6. 

Former  adjudicatiou:  As  to  whether  a 
former  adjudicatiou,  if.  relied  upon,  must  be 
pleaded,  and  how,  see  Judgments,  §§  421- 
424. 

146.  Matter  in  estoppel  must  be  specially 
pleaded:  Ransom  v.  Stanberry,  22-884; 
Phillips  V,  Van  Schaick,  87-229;  Folsomv, 
Star  Union  Line,  54-490. 

And  see  Estoppel,  §§  11-15. 

147.  The  facts  constituting  an  estoppel 
must  be  pleaded,  and  when  this  has  been  done 
a  demurrer  to  the  pleading  will  raise  the 
sufficiency  of  the  facts  to  constitute  such  es- 
toppel :  Crawford  v.  Nolan,  70-97. 

148.  Illegality  of  contract:  The  defense 
that  a  contract  is  void  because  entered  into 
on  Sunday  must  be  specially  pleaded :  Riech 
V.  Bolch,  68-526. 

149.  Statute  of  limitations:  Where  a 
party  relies  upon  the  statute  of  limitations, 
he  should  show  affirmatively  by  his  pleading 
the  facts  which  establish  such  claim ;  and 
where  it  appeared  that  during  a  portion  of 
the  period  the  party  was  prevented  by  an  in- 
junction from  enforcing  his  claim,  but  it  was 
not  stated  how  long  such  injunction  con- 
tinued, field,  that  it  was  not  sufficiently 
shown  that  the  claim  was  barred :  Tredway 
V.  McDonald,  51-663. 

Further  as  to  pleading  the  statute,  see 
Limitation  of  Actions,  g§  86-89. 

loO.  A  foreign  statute  must  be  pleaded, 
and  it  is  not  sufficient  merely  to  refer  to  it 
by  its  title  or  date  of  approval,  nor  by  stat- 
ing what,  in  the  judgment  of  the  pleader,  are 
its  general  requirements:  Carey  v,  Cincin' 
nati  <Sb  C.  R.  Co,,  5-357. 

Waiver:  Facts  constituting  a  waiver  of 
performance  cannot  be  shown  under  an  alle- 
gation of  performance :  See  infra,  %%  210-215. 


e.  Variance  ietween  allegations  and 
proof;  what  may  he  proven  under 
particular  allegations, 

151.  What  yarlance  deemed  material: 

No  variance  is  material  unless  the  adverse 
party  has  been  misled  to  his  prejudice :  Bower 
V.  Deideker,  88-418. 

152.  A  slight  variance  between  the  allega- 
tions of  the  petition  and  the  proof,  which 
cannot  have  misled  the  opposite  party,  is  not 
to  be  deemed  material :  White  v.  Spangler, 
68-222. 

158.  In  a  particular  case,  held,  that  the 
allegations  of  the  pleading  were  not  ^*  un- 
proved in  its  general  meaning"  within  the 
provisions  of  Ckxle,  §  2688,  and  that  the 
variance  between  the  pleading  and  the  proof 
was  not  material :  Miller  r.  Kendig,  55-174.. 

154.  Ingafflcient  proof:  A  party  shall  not 
be  compelled  to  prove  more  than  is  necessary 
to  entitle  him  to  the  relief  asked  for,  or  any 
lower  degree  included  therein,  nor  more  than 
sufficient  to  sustain  his  defense.  (Code, 
§  2729) :  Arnold  v.  Arnold,  20-278 ;  Svoeezey  v, 
Collins,  86-589;  Snyder  v.  Reno,  88-829; 
Knott  V,  Tincher,  89-^28;  Edvmrds  v.  Cot- 
treU,  48-194 ;  Mosdey  v.  Shattuck,  48-540,  548 ; 
Kearney  v,  Fitzgerald,  48-^80. 

155.  The  fact  that  plaintiff  is  allowed  to 
recover  without  proving  the  entire  facts  al- 
leged by  him  will  not  con^tute  error  where 
his  petition  alleges  the  grounds  necessary  to 
entitle  him  to  recover,  and  sufficient  is  proved 
to  make  out  a  cause  of  action:  Little  v. 
McGuire,  88-560. 

156.  It  is  necessary  to  prove  only  the  sub- 
stance of  the  issue.  Thus  where,  in  an  action 
for  malicious  prosecution  in  charging  plaint- 
iff with  being  the  father  of  a  bastard  child, 
it  was  alleged  that  defendant  was  the  father 
of  such  child,  lield,  that  this  averment  formed 
no  part  of  the  real  issue  and  need  not  be 
proven :  Green  v.  Cochran,  48-544. 

157.  Where  the  question  of  a  trust  is  raised 
by  the  pleadings,  the  court  may  grant  relief, 
although  the  trust  as  found  does  not  corre- 
spond in  its  entire  scope  and  purpose  with 
that  alleged :  Jordan  v.  Brown,  56-281. 

158.  Where  the  statute  authorized  a  party 
having  a  hedge  on  the  partition  line  between 
his  own  and  another's  land  to  select  his  own 
half  thereof  and  require  payment  for  the 
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other  half  by  the  adjoining  owner,  and 
plaintiff  in  his  petition  claimed  to  recover 
one-half  of  the  hedge,  alleging  its  value  to  be 
a  certain  amount,  and  evidence  showed  that 
he  had  selected  one-half  and  the  fence- view- 
ers had  found  the  value  of  the  other  half, 
hdd,  that  there  was  no  variance :  McKeever 
V.  Jenks,  59-800. 

159.  What  Baffleient  on  appeal:  The  ob- 
jection that  the  evidence  does  not  correspond 
with  the  allegations,  if  not  raised  in  the  court 
bdow,  cannot  be  first  urged  upon  appeal :  Jse- 
Imv.  Griffith,  62-668 ;  Jfaf Ties  t7.  Cover,43-513. 

160.  Where  the  pleading  alleged  that  one 
party  sold  and  delivered  to  the  other  nineteen 
head  of  fat  cattle,  for  which  the  latter  party 
promised  to  pay  a  certain  gross  sum,  and  the 
evidence  showed  a  sale  of  fourteen  steers  aver- 
aging one  thousand  two  hundred  pounds,  at 
fonr  cents  per  pound,  and  four  cows  averag- 
ing nine  hundred  and  fifty  pounds,  at  two 
and  one-half  cents  per  pound,  amounting  in 
aU  to  less  than  the  gross  sum  of  money  men- 
tioned in  the  pleading,  held,  that  there  was 
not  such  variance  as  to  be  fatal  on  appeal, 
the  question  not  having  been  raised  in  the 
court  helow :  Wilcox  i\  Jackson,  57-278. 

161.  Time,  when  material:  In  an  action 
for  trespass,  the  time  when  the  trespass  was 
committed  ia  not  ordinarily  material  and 
need  not  be  proven  as  alleged,  plaintiff  being 
at  liberty  to  prove  the  trespass  at  any  time 
before  the  commencement  of  the  action, 
either  before  or  after  the  day  laid  in  the  dec- 
laration :  Terpenning  v.  OdUup,  8-74, 

16S.  Where  an  answer  in  an  action  to  fore- 
doae  a  tax  deed  alleged  redemption  on  a 
certain  date,  and  plaintiff  denied  the  making 
of  redemption  on  that  or  any  other  date, 
AeU,  that  it  was  not  a  variance  to  introduce 
a  certificate  of  redemption  bearing  a  differ- 
ent date  from  that  stated  in  the  answer: 
Bfington  v.  Bradley,  11-78. 

16S.  IHseriptiou  of  plaee:  In  an  action 
to  recover  damages  for  the  illegal  sale  of 
liqaor  to  plaintiff's  husband,  the  description 
of  the  property  occupied  by  defendant  in 
making  such  sale  is  not  material  unless  it  is 
aongbt  to  charge  the  owner  of  such  property 
with  the  lien  of  the  judgment  recovered: 
Guaafmt  V.  Wind,  62-281. 

164.  Conformity  of  proof  to  pleadings: 
The  rule  requiring  conformity  of  allegation 


and  proof  is  not  materially  changed  by  the 
Code,  although  non-conformity  may  be  now 
corrected  by  amendment :  Hoben  v.  Burling- 
ton A M,  R.  R.  Co.,  20-562. 

165.  A  party  cannot,  having  sued  under  a 
provision  of  statute  authorizing  him  to  re- 
cover treble  damages,  upon  an  appeal  from 
the  judgment  awarding  such  relief,  support 
his  right  to  actual  damages  on  an  entirely 
different  right  of  recovery:  Bondv»  Wabash, 
St.  L.  <fc  P.  JB.  Co.,  67-712. 

166.  Negligence:  Under  an  allegation  that 
the  injury  complained  of  was  caused  by  the 
employees  of  defendant  in  charge  of  a  train, 
recovery  cannot  be  had  by  proving  that  it 
was  caused  by  employees  elsewhere :  Ibid. 

167.  In  an  action  for  negligence  the  evi- 
dence must  show  that  the  injury  for  which 
damages  are  claimed  was  caused  in  the  man- 
ner alleged  in  the  petition.  It  is  not  sufficient 
to  show  that  the  injury  occurred  in  any 
other  manner  because  of  defendant's  negli- 
gence: Manuel  v,  Chicago,  R,  I,  <Sb  P.  R, 
Co,,  56-665 ;  CaHer  v,  Kansas  City,  St  J.  <fc 
C.  B.  R.  Co,,  65h287. 

168.  A  party  averring  in  his  pleading  a 
fact  as  constituting  negligence,  whereon  he 
bases  his  right  to  recover,  cannot  depart 
from  the  issue  made  by  this  averment  and 
show  other  facts  in  order  to  establish  other 
negligence;  and  this  will  be  true  whether  it 
is  necessary  or  not  to  allege  negligence: 
Miller  v.  Chicago  &  N.  W.  JB.  Co.,  66- 
864. 

169.  Malice:  Under  a  petition  alleging 
wilful  and  malicious  acts  of  defendant  as  a 
ground  of  recovery,  plaintiff  may  recover  on 
proof  of  careless  and  negligent  acts,  without 
proof  of  malice,  if  an  averment  of  such  acts 
would  have  authorized  recovery :  McCord  v. 
High,  24-886. 

170.  Payment:  Where  defendant  set  up 
an  account  against  plaintiff  by  way  of  pay- 
ment, held,  that  he  could  not  introduce  evi- 
dence of  payment  of  money  not  embraced  in 
such  account,  under  his  answer :  Hoddy  v. 
Osfbom,  d-517. 

171.  Matters  of  account:  A  book  of  ac- 
count showing  dealings  between  defendant 
and  one  of  the  plaintiffs  cannot  be  used  as 
evidence  in  an  action  brought  by  two  per- 
sons holding  and  owning  the  book  jointly 
with  another  without  proof  that  it  was  actu- 
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ally  the  account  book  of  the  two  jointly: 
Hansen  t\  Kirtleyy  11-565. 

172.  Where  plaintiff  daimed  in  his  peti- 
tion a  certain  sum  which  was  not  stated  to 
be  a  balance  due  upon  account,  but  the  ac- 
count was  set  up  in  items  of  debit  and  credit, 
leaving  a  balance  to  the  amount  claimed, /leZd, 
the  allegations  of  the  petition  were  sustained 
by  proof  of  a  balance  due  upon  the  account : 
Keys  V,  Francis^  28-321. 

173.  Act  of  agent :  An  allegation  as  to  the 
doing  of  an  act  by  the  partj**  may  be  es- 
tablished by  proof  that  the  act  was  done  by 
his  agent :  Poole  v.  JSintrciger,  60-180. 

174.  Proof  of  partnership:  Where  de- 
fendant was  sued  as  a  partner,  held,  that 
evidence  that  he  held  himself  out  to  the  pub- 
lic as  a  partner  was  admissible  in  evidence 
without  such  fact  being  pleaded:  Hancock  v. 
Hintrager,  60-374. 

176.  Allegations  of  damage:  In  an  action 
for  damages  to  furniture,  held,  that  evidence 
of  damage  to  other  articles,  such  as  provis- 
ions, etc.,  could  not  be  introduced:  Whit- 
more  V.  Botoman,  4  G.  Gr.,  148. 

170.  Under  a  petition  claiming  damages 
for  selling  plaintiff  a  horse  having  the  gland- 
ers, h£id,  that  plaintiff  could  not  recover  for 
damages  resulting  from  unlawful  sale  of  such 
diseased  horse  by  defendant  to  another  by 
which  plaintiff  was  injured :  Proctor  v.  Beif, 
5)^592. 

177.  Ownership:  Where  a  plaintiff  in  an 
action  of  replevin  seeks  to  recover  on  the 
ground  of  ownei*ship  of  the  property,  he  can- 
not sustain  the  action  by  evidence  that  he 
holds  a  lien  thereon  under  which  he  is  en- 
titled to  possession :  Knowlton  v,  Lendrum, 
54-756. 

178.  Ownership  of  third  person:  W^here, 
in  an  action  against  sureties  on  a  sheriff's 
bond  for  negligence  of  the  sheriff  in  not 
making  a  levy,  ic  was  averred  that  the  exe- 
cution defendant  had  property  subject  to 
execution,  and  tliat  the  sheriff  was  guilty  of 
negligence  in  omitting  to  levy  thereon,  the 
defendant  denying  such  averment  alleged 
particularly  the  ownership  respectively  of 
the  diffei'ent  articles  of  property  in  the  exe- 
cution defendant's  possession,  held,  that  such 
particular  averments  in  the  answer  were 
necessary,  and  it  was  not  error  in  the  court  to 
instruct  the  jury  that  such  owner^ip  should 


be  proved  as  averred:  Crosby  v.  Hungers- 
ford,  59-712. 

179.  Written  instrament:  The  slightest 
variance  in  any  portion  of  the  written  instru- 
ment is  fatal  unless  it  should  conclusively  ap- 
pear that  the  mistake  could  not  operate 
prejudicially  to  the  party  taking  advantage 
of  it:  Hight  v.  White,  Mor.,  45. 

180.  Judgment:  So  held  where  the  judg- 
ment sued  on  was  described  as  being  for 
$834.41  damages  and  costs,  whereas  the  judg- 
ment introduced  in  evidence  was  for  that 
amount  besides  costs :  Ibid, 

181.  Where  a  portion  of  the  record  is  set 
out  in  an  action  on  a  judgment,  and  on  the 
trial  other  portions  of  the  record  of  the  pro- 
ceedings in  which  the  judgment  was  ren- 
dered are  offered  in  evidence,  such  evidence 
will  not  constitute  a  variance:  Latterett  v. 
Cook,  1-1. 

182.  Yarlance  as  to  Interest:  The  fact 
that  an  instrument  as  set  out  in  the  pleadings 
contains  no  reference  to  interest,  while  the 
instrument  introduced  in  evidence  pro- 
vides for  interest  at  a  certain  rate,  will  not 
constitute  a  material  variance:  Wilson  v. 
King,  Mor.,  106. 

183.  Copy  of  written  instrument:  When 
there  is  a  variance  between  the  allegations 
and  the  proof  as  to  the  character  of  a  written 
instrument,  and  a  correct  copy  thereof  is  at- 
tached to  the  pleading,  such  variance  will  bo 
immaterial:  Walker  v,  Ayres,  Mor.,  200; 
Carothers  v.  Oreen,  Mor.,  429. 

184.  Date:  When  it  is  impossible  to  de- 
termine from  the  instrument  what  the  date 
is  as  shown  by  the  writing,  the  question  of 
date  should  be  left  to  the  jury  in  determining 
whether  the  evidencejsupports  the  allegations 
of  the  pleading :  Jefferson  County  v.  Savory^ 
2 .  GGr.,  238. 

18o.  Under  a  petition  alleging  the  execu- 
tion of  a  contract  on  the  day  it  bears  date,  it 
is  not  competent  to  prove  that  it  was  exe- 
cuted on  a  different  date :  Mcintosh  v,  Lee, 
57-356. 

186.  Variance  between  the  allegations  and 
the  proof  as  to  the  date  of  a  note  sued  on 
and  the  indorsements  on  the  back  thereof, 
held  not  material  and  therefore  not  fatal: 
Bremer  County  Bank  v.  Eastman,  34-^2. 

187.  Oral  contract:  Under  allegations  oL 
an  oral  contract  plaintiff  cannot  recover  on 
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proof  of  a  written  contract,  even  though  such 
piioof  be  oral,  establishing  the  contents  of  a 
written  contract  which  has  been  lost  or  de- 
stzoyed :  Petersen  v.  Ochs,  40-580. 

188.  If  ritten  warranty :  When  a  written 
warranty  is  relied  upon  evidence  of  a  parol 
warranty  is  not  admissible:  Barrett  v, 
Wheeler,  e^-^m, 

188.  Contract;  estoppel:  Under  a  petition 
upon  a  written  contract  plaintiff  cannot  re- 
cover apon  ]Rtx>f  of  an  estoppel :  Phillips  r. 
Van  Schaik,  87-329. 

IM.  Implied  contract;  gaaranty:  Under 
allegations  of  an  indebtedness  for  work  per- 
formed, plaintiff  cannot  recover  on  a  con- 
tract guarantying  payment  for  such  work  by 
another :  Packard  v.  Snell,  35-80. 

191.  Special  contract:  When  plaintiff  de- 
dares  VL-pon  a  special  contract  he  must  prove 
the  contract  as  laid,  and  any  material  vari- 
ance even  as  to  the  amount  due  on  the  con- 
tract will  be  fatal.  It  would  be  otherwise  if 
the  action  were  for  work  and  labor,  in  which 
case  the  amount  claimed  would  be  immate- 
rial: Beet)e  v,  Broion,  4  G.  Gr.,  406. 

193.  In  a  particular  case,  held,  that  there 
was  a  variance  between  the  contract  given 
in  evidence  and  the  contract  set  out  in  the 
pi^idings :  York  v.  Wallace,  48-805. 

198.  A  party  suing  on  a  contract  for  serv- 
ices performed  thereunder  is  limited  in  his 
recovery  to  the  amount  stipulated  in  such 
contract,  and  cannot  recover  an  additional 
amount  for  breach  of  the  contract  by  the 
other  party:  Busk  v.  Chapman,  2  G.  Gr., 
549. 

194.  Special  contract ;  quantnm  merait: 
Under  the  all^ations  in  a  particular  case, 
hdd.  that  plaintiff  did  not  claim  under  a 
spetnal  contract,  and  might  recover  the  reason- 
aUe  value  of  services  rendered:  Forey  v. 
Western  Stage  Co,,  19-586. 

195.  A  plaintiff  who  declares  specially 
upon  a  contract  and  also  upon  the  common 
ooont  for  goods  sold  and  delivered  may  re- 
cover apon  the  common  count  on  the  quan- 
tum meruit:  Formholz  v,  Taylor,  13-500. 

19ft.  Express  and  implied  contract:  Al- 
though at  common  law  an  express  promise 
might  be  alleged  although  an  implied  con- 
tract was  relied  upon,  under  code  pleading 
proof  of  an  implied  promise  is  not  proper  un- 
der the   allegations  of  an  express  promise: 


Proctor  V.  Reif,  53-n93;  Ldnes  v.  Lines,  54- 
600. 

197.  The  allegation  of  an  express  contract 
to  take  a  note  in  payment  of  a  debt  will  be 
sustained  by  proof  of  a  state  of  facts  from 
which  an  agreement  to  that  effect  would  be 
implied :  Hunt  v.  Higman,  70-406. 

198.  Proofof  another  contract:  Although 
it  is  well  settled  that  when  plaintiff  alleges  a 
special  contract  he  cannot  prove  and  recover 
upon  another  contract  or  on  a  count  for 
quantum  meruit,  yet  when  plaintiff  set  out 
one  contract  wliich  was  denied  by  defendant, 
who  in  his  answer  set  up  another  contract, 
under  which  he  claimed  plaintiff's  services 
were  rendered,  and  the  case  was  fully  tried 
upon  these  issues,  lieJd,  that  plaintiff  was 
properly  alloM'ed  to  recover  the  amount  to 
which  he  was  entitled  under  the  contract  set 
up  in  defendant's  answer:  Cook  r.  Smith, 
54-636. 

199.  Joint  note:  When  the  plaintiff  seeks 
to  recover  against  defendant  individually 
upon  a  several  promise,  a  joint  note  contain- 
ing a  joint  promise  only  is  not  admissible  in 
evidence:  Roop  v,  Seaton,  4  G.  Gr.,  252. 

200.  Identity  of  instrnment:  Where  in 
an  action  on  a  note  a  deposition  was  taken  in 
which  the  note  referred  to  was  set  out  by 
copy  different  from  the  note  set  out  in  the 
petition,  held,  that  although  such  a  variance 
might  have  been  ground  for  objecting  to  the 
evidence,  yet  the  identity  of  the  note  referred 
to  in  the  deposition  and  the  one  set  out  in  the 
pleading  might  have  been  established  by  other 
evidence,  and  in  the  absence  of  a  showing 
that  all  the  evidence  in  the  court  below  was 
before  the  supreme  court  on  appeal,  it  would 
be  presumed  that  such  other  evidence  was 
introduced:  Laumanv,  Nichols,  15-161. 

201.  Title;  breach  of  warranty:  Where 
the  petition  in  an  action  for  breach  of  war- 
ranty averred  that  pai*amount  title  had  been 
subsequently  purchased  by  plaintiff  from  a 
corporation  named,  but  offered  in  evidence 
in  support  of  that  allegation  a  deed  from  an- 
other corporation,  held,  that  this  was  a  ma- 
terial variance,  and  the  deed  sliould  have 
been  rejected:  Bums  v.  Iowa  Homestead 
Co.,  48-279. 

202.  Forcible  entry  and  detainer:  Plaint- 
iffs, in  an  action  of  forcible  entry  and  de- 
tainer, claimed  to  recover  on  the  ground  that 
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defendant  was  tenant  at  will  by  holding  over 
after  the  termination  of  the  lease ;  held,  that 
they  were  confined  to  these  facts  and  could 
not  recover  upon  proof  of  fraudulent  com- 
bination to  obtain  the  lease  without  amend- 
ment of  the  pleadings.  As  to  whether  such 
amendment  could  be  made,  qucere:  Qold- 
smith  V,  Boersch^  28-351. 

208.  Bescission  of  contract:  Where  a 
party  induced  by  fraud  to  make  an  exchange 
of  one  hoi*se  for  another  which  was  diseased 
brought  replevin  to  recover  the  animal  which 
he  had  given  in  exchange,  alleging  absolute 
ownership  and  right  to  possession,  and  that 
defendant  falsely  pretended  to  have  entered 
into  a  contract  of  exchange,  etc.,  and  that 
plaintiff  had  tendered  back  the  horse  re- 
ceived and  demanded  the  return  of  the  other, 
and  thereupon  defendant  alleged  ownership 
by  a  valid  contract  of  exchange,  held,  that 
plaintiff  might  show  fraud  in  the  contract  of 
exchange,  rendering  it  void,  at  least  in  a 
proceeding  before  a  justice  of  the  peace, 
where  not  quite  the  same  strictness  of  plead- 
ing is  required  as  in  courts  of  record :  Nolan 
V,  Jones,  53-387. 

204.  False  representations:  In  a  particu- 
lar case,  held,  that  an  admission  tending  to 
show  a  guaranty  or  warranty  was  not  ad- 
missible in  an  action  for  false  representations : 
Clark  V.  Ralls,  68-201. 

205.  Bill  of  sale;  frand:  Where  plaintiff 
sought  to  recover  the  value  of  property  al- 
leged to  have  been  fraudulently  converted 
by  defendant,  and  defendant  alleged  title  un- 
der a  bill  of  sale,  no  allegation  of  fraud  in 
such  transaction  being  made  by  plaintiff, 
held,  that  plaintiff  could  not  introduce  evi- 
dence to  prove  fraud  and  thus  defeat  plaint- 
iff's title :  Kervick  r.  MitcheU,  68-278. 

206.  Breach  of  warranty  as  defense  to 
note :  In  an  action  on  a  note  given  for  fruit 
trees,  the  defense  set  up  in  the  answer  was 
that  the  trees  were  to  be  delivered  to  defend- 
ant in  good  condition,  and  that  when  deliv- 
ered they  had  been  frozen  and  damaged  while 
in  plaintiff's  possession  and  owing  to  his 
negligence,  and  were  worthless,  and  that  the 
trees  were  frozen  by  the  fault  of  plaint- 
iff ;  held,  that  evidence  of  improper  packing 
and  boxing  of  the  trees  by  plaintiff  was  ad- 
missible under  the  issues:  Plwsnix  v.  Lamb, 
29-352. 


207.  Trespass:  A  petition  claiming  that 
defendant  cut  and  carried  away  timber  from 
the  land  of  plaintiff,  held  not  necessarily  in 
form  an  action  of  trespass,  and  that  under 
such  petition  plaintiff  could  show  a  promise 
to  pay  for  such  timber  though  he  was  not  in 
possession  at  the  time  of  the  injury  and  had 
not  the  complete  title  until  afterward :  Kline 
V.  Mann,  29-112. 

208.  Where  the  petition  in  an  action  be- 
fore a  justice  of  the  peace  claimed  one  hun- 
dred dollars  '*  for  damages  and  trespasses," 
etc.,  and  that  defendant  **  broke  and  entered 
said  premises  by  force  .  .  .  and  did  cut 
down  and  carry  away  one  hundred  trees  of 
the  value  of  one  hundred  dollars,"  Tield,  that 
upon  a  trial  of  such  action  on  appeal  in  the 
circuit  court  the  plaintiff  was  not  confined 
to  the  value  of  the  trees  taken,  and  could  re- 
cover for  the  consequent  injury  to  the  realty, 
as  also  for  the  breaking:  Dugan  v,  Hvnt, 
29-447. 

209.  The  fact  that  the  cause  of  action 
stated  in  the  petition  is  that  of  trespass, 
while  the  evidence  shows  what  was  formerly 
known  as  trespass  on  the  case,  will  not  con- 
stitute a  material  variance :  Brown  v.  Hen- 
drickson,  69-749. 

210.  Demand;  notice;  wairer:  Under  our 
Ck)de  system  of  pleading  a  plaintiff  cannot, 
in  an  action  against  an  indorser  of  a  note 
or  biU  under  an  averment  of  demand,  pro- 
test and  due  notice,  recover  upon  proof  of 
facts  amounting  to  a  waiver  of  them. 
Waiver  cannot  be  proved  under  an  alle- 
gation of  notice:  Lumbert  v.  Palmier,  29- 
104. 

211.  But  where  it  was  averred  that  de- 
fendant waived  want  of  demand  and  notice 
in  such  case,  held,  that  this  might  be  relied 
on  in  addition  to  the  averment  that  demand 
was  made  and  notice  given :  JPeck  v,  Schick, 
50-281. 

212.  Under  allegations  of  due  diligence  m 
notifying  the  indorser  of  a  negotiable  note 
in  order  to  hold  him  liable,  proof  that  such 
diligence  would  have  been  unavailing  is  not 
admissible,  although  under  the  statutes  of 
the  state  in  which  the  transaction  took 
place  the  latter  fact  would  have  been  suffi- 
cient to  render  the  indorser  liable  if  it  had 
been  properly  pleaded  i.Woolaey  v.  Williams, 
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SIS.  Payment;  waiTer:  Where  a  plead- 
ing avera  payment,  it  will  not  be  supported 
hy  pfoof  of  a  waiver  of  payment,  although 
waiver,  if  it  is  properly  pleaded,  would  sustain 
the  canae  of  action,  and  it  is  immaterial  that 
the  plftiMliTtg  would  have  been  sufficient  with- 
out such  averment:  Bemhard  v,  Wtuhing- 
torn  L.  Ins.  Co,,  40-442. 

214.  Performance;  walTer:  Where  there 
is  a  condition  precedent  to  plaintiff's  right  of 
action,  he  should  aver  and  prove  the  per- 
fonnance  of  such  conditioner  its  waiver,  and 
upon  averment  of  performance  evidence  of 
waiver  is  not  admissible :  Edgerly  v,  Farmei*s' 
Jim:  Co.^  43-687. 

S15.  ^aiver  cannot  be  proven  under  plea 
of  performanoe,  nor  is  it  competent  under 
plea  of  performance  to  show  that  the  con- 
tract was  altered  by  the  act  of  the  parties: 
FottMev.  Smithy  48-462. 

216b  Change  of  eontraet:  A  party  cannot 
sue  upon  one  contract  and  recover  upon 
another:  TbidL 

217.  Where  defendant  in  his  answer  setup 
certain  printed  instructions  under  which  he 
claimed  *to  have  acted  as  agent  of  plaint- 
iff. Add,  that  he  could  not,  under  such  plead- 
iDgB,  prove  conversations  or  directions  waiv- 
ing or  changing  such  instructions:  Hotoe 
Machine  Co.  v.  WooUy,  60-549. 

218.  Waiver  of  condition  in  a  policy  of 
insurance    requiring  preliminary  proofs  of 

cannot  be  shown  without  being  alleged : 
V.  State  Ins,  Co.,  64-716. 
Defeases:  As  to  what  may  be  proven  by 
of  defense  under  the  allegations  of  an 
rer,  see  infra,  §§  47^-498, 

n.  Vebificatioh'. 

As  to  -verification  in  special  cases,  see  At- 

18-16,  22;  Divorce,  §g  55-57; 
63,64. 

219.  FroTistoas  applicable  in  eqjnity: 
The  provisions  as  to  verification  apply  equally 
to  pleadings  in  ordinary  and  in  equitable 
proceedings.  (Overruling  previous  cases): 
Shepard  v.  Ford,  10-502. 

S30.  ThB  role  as  to  the  amount  of  testi- 
monr  necessary  to  overcome  a  sworn  answer 
in  a  chancery  proceeding  is  abrogated :  WU- 
jon  V.  HoUamb,  13-110 :  Mitchell  v.  Moore, 
IM-dM ;  Smith  v.  Phelps,  82-687. 


221.  Failure  to  verify:  The  court  cannot 
disregard  a  pleading  which  is  not  verified 
when  it  should  be :  Lee  i\  Keister,  11-480. 

222.  An  unverified  petition,  even  in  a  case 
where  verification  is  made  necessary,  is  not 
a  nullity,  and  advantage  of  the  defect  can 
only  be  taken  by  motion  to  strike :  Rush  v. 
Rush,  46-648. 

228.  Objection  that  the  pleading  is  not 
properly  verified  cannot  be  raised  by  way  of 
attack  upon  the  judgment  in  the  proceeding: 
Wright  v.  Marsh,  2  G.  Or.,  94. 

224.  Filing  a  demurrer  to  a  petition  waives 
any  error  in  the  ruling  of  the  court  on  mo- 
tion to  strike  out  for  want  of  verification: 
Stineman  v.  Beath,  86-78. 

225.  Failure  to  verify  answer:  When  an 
answer  is  filed  which  is  not  verified  when  it 
should  be,  the  co^rt  should  not  render  judg- 
ment by  default  against  defendant  for  want 
of  an  answer,  without  the  proper  steps  being 
taken  to  strike  the  answer  from  the  files: 
Wolff  V.  Hagensick,  10-^90. 

226.  When,  after  the  filing  of  the  petition 
and  answer,  both  unverified,  plaintiff  veri- 
fied his  petition  by  leave  of  court,  h^etd,  that 
the  court  should  not  have  rendered  judgment 
by  default  against  defendant  for  want  of  an 
answer :  Mallory  v.  Sailing,  48-699. 

227.  The  object  of  the  provisions  requiring 
an  answer  to  a  sworn  petition  to  be  verified 
is  not  merely  to  enable  a  party  to  obtain  tes- 
timony by  having  his  pleadings  responded  to 
under  oath,  but  to  secure  the  truthful  state- 
ment of  the' defense,  and  when  the  petition 
is  verified  the  plaintiff  has  a  right  to  insist 
upon  a  sworn  answer.  If  such  verified  plead- 
ing is  not  filed,  the  other  party  may  insist 
upon  and  claim  a  default :  Wilso^i  v.  Preston, 
15-246. 

228.  Where  the  parties  go  to  trial  upon 
the  issue  raised  by  an  unverified  answer  in  a 
case  when  the  answer  ought  to  be  verified, 
the  plaintiff  is  not  entitled  to  have  the  aver- 
ments of  his  petition  deemed  true  for  want 
of  answer :  Taylor  v.  Runyan,  9-522. 

229.  The  statute  does  not  provide,  as  a  con- 
sequence of  failure  to  answer  under  oath, 
nor  does  it  intend,  that  the  pleading  sworn 
to  is  to  be  taken  as  true :  Ibid, 

280.  The  fact  that  the  petition  which  is 
verified  includes  an  application  for  an  attach- 
ment which  is  specially  required  by  statute 
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to  be  verified  does  not  relieve  defendant  from 
verifying  his  answer:  Harper  v.  Drake,  15- 
157. 

231.  Amendment:  Where  a  petition  for 
attachment  is  not  sufiiciently  verified  as  to 
the  existence  of  grounds  for  attachment,  the 
defect  may  be  cured  by  amendment :  Lowen- 
stein  V,  Monroe,  52-231. 

282.  The  court  may  permit  an  amendment 
to  a  pleading  to  be  made  without  being  veri- 
fied unless  a  new  and  distinct  cause  of  action 
is  introduced  (Code,  §  2680):  Tegler  v.  Ship- 
man,  83-194. 

283.  An  amendment  containing  substan- 
tial additional  matter  must  be  verified  in 
the  same  manner  as  the  original :  Walker  v, 
Ayres,  1-449. 

284.  Coanter-elalm:  Where  the  answer  is 
required  to  be  verified,  a  counter-claim  may 
be  set  up  which  is  not  verified :  Innes  v, 
Krysher,  9-295. 

285.  By  whom  yerifled:  Where  the  name 
of  the  person  verifying  the  petition  is  the 
same  as  that  of  plaintiff,  it  ivill  be  presumed 
that  such  person  is  the  plaintiff.  Therefore, 
where  a  petition  in  an  action  brought  by  a 
partnership  was  verified  by  a  person  who  did 
not  state  that  he  was  a  member  of  the  firm, 
but  the  account  attached  to  the  petition  was 
verified  and  showed  that  a  person  of  the  same 
name  was  a  member  of  such  firm,  field,  that 
it  sufficiently  appeared  that  the  verification 
of  the  petition  was  by  a  member  of  the  firm : 
Lessem  v.  Wilson,  43-488. 

286.  Where  a  sworn  answer  was  called  for 
in  an  equitable  proceeding  as  to  transactions 
between  plaintiff  and  defendant,  held,  that 
an  answer  verified  by  the  wife  of  defendant 
acting  as  his  agent,  and  showing  herself 
familiar  in  general  with  the  business  to  which 
the  controversy  related,  but  not  as  to  the 
particular  transactions  referred  to,  was  not 
sufficient :  Leach  v.  Reach,  7-232. 

237.  An  affidavit  of  verification  by  the  at- 
torney of  a  party,  showing  his  knowledge  of 
the  facts  stated  in  the  pleading  and  the  source 
of  it,  is  sufficient :  Brady  v,  Otis,  40-97. 

238.  Where  the  affidavit  does  not  state 
that  a  person  making  it  has  knowledge  as  to 
the  truth  of  its  allegations,  nor  state  facts 
from  which  such  knowledge  can  be  inferred, 
the  verification  is  not  sufficient:  Glute  v, 
HazUton,  51-355. 


289.  Where  a  person  other  than  the  party 
verifies  a  pleading,  it  is  not  sufficient  if  he 
states  in  his  affidavit  that  he  knows  the  fcu^ts 
stated  to  be  true  as  he  verily  beUeves.  Why 
he  thus  knows  is  not  required  to  be  stated : 
Yoe  V,  Nichols,  51-330. 

240.  But  if  the  affiant  states  the  facts  by- 
reason  of  which  he  claims  to  have  personal 
knowledge,  and  such  facts  do  not  render  him 
competent  to  speak  as  from  personal  knowl- 
edge, the  verification  wiU  not  be  sufficient : 
Searle  v,  Richardson,  67-170. 

241.  Where  the  affidavit  shows  that  af- 
fiant was  possessed  of  the  requisite  knowl- 
edge of  the  facts  to  make  a  verification,  that 
is  sufficient  although  it  be  not  certain  to  a 
certain  intent  in  every  particular:  First 
Nat,  Bank  v.  Mason,  57-105. 

242.  Verification  by  the  agent  of  the 
plaintiif ,  both  as  to  the  cause  of  action  and 
the  grounds  for  attachment,  held  sufficient 
in  a  particular  case:  Rausch  v,  Moore,  48- 
611. 

248.  WhatsnfilcieiitYerificatlon:  Where 
the  jurat  specifies  that  the  party ''makes 
oath  that  the  matters  and  things  'stated  in 
the  petition  are  true,"  this  is  sufficient  as  a 
verification,  although  affiant  does  not  sign 
the  affidavit  or  pleading.  (I>ecided  under  Ck>de 
of  '51):  Bates  V,  Robinson,  8-318. 

244.  Under  the  provisions  of  statute  that 
answers  to  interrogatories  shall  be  verified 
by  the  affidavit  of  the  party  answering,  held, 
that  an  affidavit  was  necessary  and  that  a 
simple  verification  '*  subscribed  and  sworn 
to  before  me  this,"  etc.,  with  the  signature 
and  seal  of  the  notary  public,  was  not  sufii- 
cient :  Averill  v.  Boyles,  52-672. 

245.  An  affidavit  as  to  the  truth  of  the 
pleading,  "  to  the  best  of  affiant's  knowledge 
and  belief,"  is  not  sufficient:  Stadler  r. 
Parmlee,  10-23. 

246.  A  verification  to  the  effect  that  the 
facts  set  forth  in  the  pleading  are  true  is  sufii- 
cient.  The  word  *'  facts  "  thus  used  covers  the 
allegations  in  the  petition  the  same  as  though 
affiant  had  stated  that  the  matters  and  things 
therein  set  forth  were  true:  SherriUv, Fay, 
14-292 ;  Wheelock  v.  Winslow,  15-464. 

247.  An  affidavit  referring  to  ''the  fore- 
going petition,"  without  giving  the  title  of 
the  action,  held  sufficient:  Levy  v,  Wilson, 
43-605. 
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248).  Jiint:  Undar  provisions  of  Rev., 
$  2913,  not  retained  in  the  Code,  Jteld,  that 
the  certificate  of  the  officer  to  an  affidavit 
must  show,  not  only  that  the  affidavit  was 
signed  in  his  presence,  but  also  that  it  was 
sworn  to  before  him :  Way  v.  Lamb,  15-79. 

249.  It  is  not  necessary,  under  the  present 
Code,  that  the  certificate  to  the  affidavit 
show  the  name  of  the  affiant.  There  is  no 
fluch  requirement  of  law  as  to  affidavits  not 
made  to  pleadings:  Stone  v.  Miller,  60-248. 

S50.  The  jurat  need  not  expressly  state 
that  the  affidavit  was  subscribed  and  sworn 
to  by  the  person  whose  name  is  signed  thereto. 
That  fact  will  be  inferred  from  the  expres- 
aon  *'  snbeo-ibed  in  my  presence  and  sworn 
to  before  me:'*  Stoddard  v.  Sloan,  65-680. 

251.  While  it  should  appear  that  the  notary 
in  signing  the  jurat  acts  in  his  official  capac- 
ity, it  is  not  necessary  that  he  append  to  his 
designation  as  notary  public  the  name  of  the 
county  in  and  for  which  he  acts.  The  court 
will  take  judicial  notice  of  the  county  for 
which  he  is  commissioned  as  notary,  and  if 
it  appears  that  that  county  is  the  one  in  which 
the  act  is  performed  as  shown  by  the  evi- 
uence,  it  will  be  sufficient:  Ibid, 

2^2.  Where  an  affidavit  was  headed 
"  State  of  Iowa,  Delaware  County,"  and  the 
officer's  signature  with  the  addition  '*  Notary 
Ptablic  "  was  authenticated  with  a  seal,  held, 
that  it  was  sufficient:  Stone v.  Miller,  60-248. 

2U.  Where  the  jurat  was  signed  with  the 
name  of  a  person  with  the  word  ''clerk" 
added,  and  the  seal  of  the  court  was  attached 
thereto,  held,  that  it  sufficiently  appeared 
that  the  person  before  whom  the  affidavit 
was  made  was  clerk  of  such  court  and  that 
the  venue  was  thus  sufficiently  shown :  Levy 
T.  WiUon,  43-605. 

ITT-  Amended,  substituted  oe  supple- 
mental PLEADINGS. 


Amendments  in  attachment  proceedings, 
Attachment,  §§  18-28,  260. 


a.  lii^ht  to  amend  generally. 

2^4.  In  eqnitjz  The  statutory  provisions 
^Code  ^  26S9)  bs  to  amendments  apply  in 
Wiry'  as  ^ell   sb  »t  law:  Brink  v.  Morton, 

voi^  xr— 1^ 


255.  The  rale  is  to  allow :  So  far  as  sub- 
stantial rights  are  not  prejudiced  the  court 
should  allow  amendments  on  proper  terms 
rather  than  dismiss  the  action  and  compel 
the  party  to  commence  anew:  Harkins  v, 
Edwards,  l-2d6 ;  Seevera  v.  Hamilton,  11-66. 

256.  The  rule  is  to  allow  amendments ;  to 
refuse  them,  the  exception :  Pride  v,  Wormr 
iDood,  27-267;  Hinkle  v,  Davenport,  38-855. 

257.  Amendments  within  the  limits  of  the 
statute  should  always  be  allowed  when  sub- 
stantial justice  will  thereby  be  promoted: 
Dixon  17.  Dixon,  19-612 ;  Tegler  v,  Shipman, 
8a-194;  Miller  V,  Perry,  88-801. 

258.  The  allowance  of  an  amendment  is 
within  the  sound  judicial  discretion  of  the 
court,  and  if  it  does  not  introduce  a  new 
cause  of  action  and  is  in  furtherance  of 
justice  for  the  purpose  of  remedying  an  er- 
ror, leave  should  be  granted:  G*ConneU  v. 
Cotter,  44-48. 

259.  Refusal  to  allow  defendant  to  amend 
his  answer  where  there  has  been  a  mistrial, 
and  application  for  leave  is  made,  will  be 
error:  Logan  v,  Tibbott,  4  G.  Gr.,  889. 

260.  The  statute  and  the  practice  under  it 
are  very  liberal  in  allowing  amendments,  es- 
pecially where  the  object  is  to  make  the 
pleadings  conform  to  the  evidence :  Blandon 
v,  Olover,  67-615. 

261.  The  right  to  amend  cannot  depend 
upon  the  character  of  the  evidence  intro- 
duced under  such  amendment:  MitcheU  v. 
Joyce,  69-121. 

262.  Applications  to  amend  should  always 
be  allowed  when  the  tendency  is  to  advance 
justice:  Wilson  v,  Johnson,  1  G.  Gr.,  147. 

268.  Where  the  facts  set  up  in  an  amend- 
ment were  material,  and  such  that  they 
could  not  be  proven  without  being  pleaded, 
held,  that  it  was  error  to  strike  the  amend- 
ment from  the  files  on  motion :  Fairbum  v. 
Goldsmith,  58  889. 

264.  Discretionary:  The  right  to  amend 
is  not  an  absolute  and  unconditional  right, 
but  is  to  be  allowed  in  the  sound  discretion 
of  the  court  in  furtherance  of  justice :  Brock- 
man  v.  Berryhill,  16-188;  Hays  v.  Turner, 
28-214;  State  ex  rel.  v.  Mayor  of  Keokuk,  18- 
888 ;  Phillips  v.  Van  Schaick,  87-229. 

265.  Reviewof  discretion  on  appeal:  Be- 
fore the  discretion  exercised  in  granting  leave 
to  amend  can  be  held  erroneous,  satisfactory 
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evidence  must  be  furnished  of  abuse  thereof : 
PhcBnix  Ins,  Co,  v,  Dankioardt,  47-432. 

266.  The  allowance  or  rejection  of  amend- 
ments is  a  matter  of  sound  judicial  discretion, 
and  the  ruling  thereon  will  only  be  inter- 
fered with  by  an  appellate  tribunal  where 
substantial  prejudice  has  resulted  to  the 
party  complaining :  Fvlmer  v,  Ftdmer,  23-230. 

267,  The  supreme  court  will  not  interfere 
with  the  discretion  of  the  trial  court  allowing 
amendments  within  the  time  fixed  by  stat- 
ute: Marling  v,  Burlington,  C,  B,  dt  N,  B, 
Co,,  67-831. 

26S.  Error  without  prejudice:  Refusal  of 
the  court  to  allow  an  amendment  to  the  pe- 
tition in  a  particular  cause  in  order  to  make 
it  conform  more  fully  to  the  evidence,  field 
not  reversible  error,  it  appearing  that  the 
plaintiff  had  the  benefit  of  all  the  facts  as 
fully  as  though  the  amendment  had  been  al- 
lowed: Allison  V.  Barrett,  16-278. 

269.  The  sufficiency  of  an  amendment  can- 
not properly  be  questioned  by  way  of  resist- 
ance to  a  motion  for  leave  to  file ;  but  if  such 
motion  be  overruled,  the  supreme  court,  on 
appeal  from  such  decision,  will  look  into  the 
sufficiency  of  the  amendment  to  see  whether 
the  refusal  to  allow  it  worked  any  prejudice 
to  the  party :  State  ex  ret,  v.  Mayor  of  Keo- 
kuk, 18-888. 

2  70.  Held  not  error  to  refuse  an  amend- 
ment to  the  answer  which  proposed  to  strike 
therefrom  an  admission  of  the  execution  of 
the  note  sued  on,  for  the  reason  that  the  alle- 
gation of  the  execution  of  the  note  would 
remain  undenied  and  would  therefore  be  ad- 
mited :  Simmons  v.  Bust,  39-241. 

271.  A  new  trial  will  not  be  granted  on 
appeal  for  the  erroneous  refusal  of  leave  to 
file  an  amended  petition,  when  it  appears 
that  the  evidence  would  have  been  equally 
fatal  to  the  amended  petition  as  to  the  one 
upon  which  the  trial  was  had :  Whalley  v, 
SmaM,  29-288. 

272.  Leave  to  amend:  Amendments  can 
only  be  made  by  leave  of  court,  except  in 
accordance  with  statutory  provision  (Code, 
§  2647),  authorizing  an  amendment  of  the 
petition  before  the  filing  of  an  answer: 
Allen  V,  Bidwell,  85-86. 

278.  Under  such  statutory  provision,  how- 
ever, leave  of  court  is  not  necessary  to  en- 
title plaintiff  to  file  an  amendment  to  his 


petition  before  answer,  and  an  appearance  of 
defendant  to  move  to  strike  such  amend- 
ment, or  to  answer  or  demur  thereto,  ob- 
viates the  necessity  of  notice  to  the  defend- 
ant of  such  amendment  which  is  required  by 
the  statute :  KimbaU  v,  Bryan,  56-682. 

274.  Although  a  party  has  no  right  to  file 
an  amendment  without  leave,  yet  the  court 
should  not  strike  such  amendment  from  the 
files  on  motion  if  it  is  one  which  should  have 
been  allowed  if  leave  had  been  asked :  Miller 
V.  Perry,  88-801. 

275.  Where  the  transcript  of  the  record 
on  appeal  showed  that  an  amendment  to  the 
pleading  in  the  court  below  setting  out  an 
instrument  in  writing  was  made  by  interlin- 
eation, Jield,  that  it  would  be  presumed  that 
it  was  made  when  objection  to  the  introduc-  ^ 
tion  of  the  statement  as  evidence  was  inter- 
posed, and  that  the  amendment  was  thus 
made  by  leave  of  court:  Giddings  v,  Oid- 
dings,  57-297. 

276.  lYaiver  of  objection:  The  fact  that 
the  opposite  party  answers  an  amended  peti- 
tion filed  without  leave  constitutes  a  waiver 
of  objection  to  such  filing:  Keokuk  County 
V,  Howard,  48-854. 

277.  Where  a  party  makes  no  objection  to 
the  filing  of  an  amendment,  but  takes  issue, 
and  goes  to  trial  upon  the  merits,  he  thereby 
waives  anyerror  in  allowing  the  amendment : 
Foley  V.  McKeegan,  4-1. 

27S.  Failure  to  except  to  an  order  of  court 
granting  leave  to  amend  waives  objection  to 
the  filing  of  the  amendment,  and  a  motion 
cannot  afterwards  be  sustained  to  strike  such 
amendments  from  the  files :  Scott  v,  Chicka- 
saw County,  58-47. 

279.  Where  a  demurrer  to  the  petition  was 
sustained  on  account  of  failure  to  set  out  a 
written  notice,  required  by  statute,  and  the 
plaintiff,  without  leave  of  court,  attached  to 
his  petition  a  copy  of  such  notice,  and  de- 
fendant, in  answer,  set  up  a  want  of  such 
notice,  Jield,  that  the  issue  bein^  raised  by  the 
answer,  the  notice  was  receivable  in  evidence : 
Bell  V.  Chicago,  B,  <fc  Q,  B,  Co,^  64-321. 

2S0.  The  terms  upon  which  an  amend- 
ment may  be  made  rest  within  tlie  discretion 
of  the  court,  and  its  action  with  respect 
thereto  will  not  be  reviewed  unless  abuse  of 
discretion  is  shown:  Harrison  v.  Colton 
81-164. 
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381.  It  is  not  usually  proper  to  tax  all  the 
006(8  accrued  to  defendant,  as  a  condition  of 
granting  leave  to  amend  his  answer:  Poole 
V.  Hintrager,  60-180. 

2S2.  Be-swearing  of  Jnrr:  It  is  not  error 
to  refuse  to  re-swear  the  jury,  after  the 
fiUng  of  an  amendment  changing  the  issue : 
Arwld  V,  Arnold.  20-278. 

285.  Where  an  amended  petition  was  filed 
rabmitting  a  cause  of  action  in  favor  of  one 
plaintiff  in  place  of  a  similar  cause  of  action 
in  favor  of  joint  plaintiffs,  held,  that  it  was 
not  necessary  to  have  the  jury  re-sworn: 
SvMe  V.  Davenport,  38-^55. 

2SI.  Sarprise;  eontinaance :  Neither  party 
should  be  allowed  to  be  prejudiced  or  taken 
by  surprise:  Harkinav,  Edwards,  1-296. 

3$o.  The  filing  of  an  amendment  which 
takes  the  opposite  party  by  surprise,  so  that 
he  cannot  go  to  trial,  may  be  a  good  ground 
for  oontinuance,  but  the  amendment  cannot 
for  that  reason  be  stricken  from  the  files: 
SaedOrw  t?.  Poorbaugh,  29-488. 

286.  A  continuance  should  not  be  granted 
on  account  of  the  filing  of  an  amendment  by 
the  opposite  party  unless  some  showing  of 
canae  therefor  is  made :  State  v,  Tieman,  89^ 
47i 

S87.  An  amendment  of  the  petition  in  an 
action  for  personal  injuries,  by  which  the 
amount  of  damage  claimed  was  increased 
and  the  description  of  the  injury  slightly 
changed,  held  not  sufficient  to  entitle  defend- 
ant to  a  continuance :  Oarlick  v.  Pdla,  53- 

288.  In  trial  of  an  appeal  fk*oin  a  Jastlee 
9f  the  peace :  In  an  action  pending  on  appeal 
from  a  justice  of  the  peace,  new  or  amended 
iteulings  cannot  be  filed  as  matter  of  right, 
but  may  be  allovred  upon  proper  terms  and  a 
ihowing  of  cause  for  failure  to  plead  below : 
I>iaUm  V.  Thorington,  15-217;  Stanton  v. 
Warrick,  21-76;  May  v.  Wilson,  21-79; 
Warren  v.  Scott,  82-22;  Ping  r.  Cockyne, 
tt'Zll;  Adas  V.  Zangs,  41-586;  Clow  v. 
^vipAjf,  52-695. 

S89.  Held  not  error  to  allow  an  amend- 
OKot  correcting  a  mistake  in  the  name  of 
the  plaintifif  in  such  a  case  after  the  case  was 
called  for  trial :  Adae  v,  Zangs,  41-586. 

M.  An  additional  pleading  by  way  of 
UBnidment  to  defendant's  answer  setting  up 
a  new  defense  may  be  allowed  on  such  ap- 


peal: Nettman  v,  Schramm,  28-521;  War- 
ren V.  Scott,  82-22. 

291.  But  amended  pleadings  cannot  be 
filed  in  such  cases  as  a  matter  of  right. 
Leave  to  file,  even  upon  cause  shown,  is  a 
matter  of  discretion :  Packard  v,  SneU,  35-80 ; 
Orisivold  v.  Bowman,  40-367. 

h.  At  what  thne  amendment  may  be 

filed, 

292.  After  demarrer,  to  correet defect:  It 

is  error  to  sustain  a  demurrer  to  a  pleading 
which  has  been  corrected  by  an  amendment 
filed  after  the  filing  of  the  demurrer:  Belt 
V.  Byerson,  11-283. 

298.  Where  a  demurrer  was  filed  before 
the  filing  of  the  amendment  to  the  pleading 
attacked,  and  was  decided  after  the  filing  of 
such  amendment,  it  not  appearing  that  the 
court  considered  such  amendment  upon 
passing  upon  the  demurrer,  hdd,  that  as  the 
ruling  upon  the  demurrer  would  have  been 
erroneous  if  the  amendment  had  been  con- 
sidered, it  would  be  presumed  that  it  was 
not  so  considered :  Johnson  v,  Tostevin,  60-46. 

294.  Daring  the  trial:  Amendments  may 
be  allowed  in  a  proper  case  after  the  jury 
are  sworn.  (Overruling  Cole  v.  Swan,  4  G. 
Gr.,  82):    WUHanis  v.  MilUr,  10-344. 

295.  They  may  be  allowed  during  the  prog-' 
ress  of  the  trial  on  proper  terms :  Arnold  %\ 
Arnold,  20-273. 

296.  An  amendment  to  correct  a  clerical 
error  may  properly  be  allowed  during  the 
trial,  if  without  prejudice :  Avery  v.  Wilson, 
2fr-573. 

297.  The  allowing  of  an  amendment  to  the 
petition  after  plaintiff's  opening  argument  to 
the  jury  was  finished,  held  not  such  an  abuse 
of  discretion  as  to  be  reversible  on  appeal: 
Harrison  V,  Colton,  31-16. 

298.  Leave  granted  to  amend  an  answer 
after  the  testimony  was  closed,  upon  condi- 
tion that  the  party  pay  all  costs  up  to  that 
time,  held  not  improjier  in  the  absence  of  any 
showing  of  abuse  of  discretion :  Hall  v,  Doran, 
6-433. 

299.  It  is  not  en*or  to  allow  an  amendment 
after  the  evidence  is  received,  for  the  pur- 
pose of  adapting  the  pleadings  to  the  case 
made  by  the  evidence :  Ellis  v,  Lindley,  37- 
384. 
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800.  An. amendment  may  be  allowed  after 
commencement  of  argument  to  the  jury, 
where  the  claim  is  not  changed  by  the 
amendment :  Hammond  v,  Sioux  City  <St  P. 
J2.  Co,,  49-450. 

801.  It  is  not  error  to  allow  an  amendment 
after  the  conclusion  of  the  testimony,  and 
for  the  purpose  of  conforming  the  pleadings 
to  the  proof,  even  when  such  amendment 
changes  the  issue.  If,  after  the  amendment, 
the  opposing  party  can  make  it  appear  that 
he  is  surprised,  or  is  not  prepared  to  meet 
the  issue  raised  by  the  amendment,  a  contin- 
uance will  be  allowed  at  the  cost  of  the  other 
party.  If  such  continuance  is  not  applied 
for,  the  objection  is  waived:  Thomas  v, 
Brooklyn,  58-488. 

302.  Where,  after  the  evidence  had  been 
partly  introduced,  defendant  filed  an 
amended  answer,  ^tting  up  a  new  defense, 
and  plaintiff  did  not  ask  a  continuance  but 
proceeded  with  the  trial,  hdd^  that  he  could 
not  complain,  after  verdict,  of  the  filing  of 
the  amendment:  Sheldon  v.  Booth,  50-209. 

803.  After  defendant  has  introduced  h^s 
evidence  an*d  rested,  he  should  be  granted 
leave  to  file  an  amended  and  substituted  an- 
swer for  the  purpose  of  conforming  his  an- 
swers to  the  evidence:  Blandon  v.  Olover, 
67-615. 

304.  Where  an  amendment  was  allowed 
while  the  second  argument  was  being  made, 
held,  that  the  discretionary  power  of  the  trial 
coui't  in  such  matters  in  such  case  would  not 
be  interfered  with  on  appeal  unless  it  satis- 
factorily appeared  that  the  order  was  not  in 
furtherance  of  justice:  Smith  v,  Howard, 
28-51. 

305.  It  is  error  to  refuse  leave  to  plaintiff 
after  the  dose  of  the  arguments  to  file  an 
amendment  to  his  petition  for  the  purpose  of 
conforming  the  allegations  to  the  proofs: 
Tiffany  v.  Henderson,  57-490. 

306.  Where  leave  to  amend  was  granted 
after  the  conclusion  of  the  argument  to  the 
jury,  and  the  amendment  was  filed  after  the 
return  of  verdict,  it  being  slight  and  only 
for  the  purpose  of  conforming  the  petition  to 
the  proof,  held,  that  it  was  properly  allowed : 
Correllv.  Glasscock,  26-83. 

307.  So/ite/d,  also,  where  the  allowance  of 
the  amendment  was  made  after  the  decision 
of  the  court  was  announced,  but  before  de- 


cree was  formally  entered :  Spink  v.  McCall, 
52-432. 

308.  So,  also,  where  an  amendment  was 
allowed  after  the  issue  on  a  plea  in  abatement 
had  been  tried  and  determined :  HtaU  v,  Col- 
lins, 4-^. 

309.  Amendments  after  verdict  and  before 
judgment  are  usually  allowed  for  the  pur- 
pose of  conforming  pleadings  to  the  evidence, 
and  even  after  judgment  the  petition  may  be 
so  amended  as  to  ask  in  the  prayer  other  re- 
lief which  has  been  granted  in  the  judgment : 
aConneU  v.  Cotter,  4448. 

310.  To  allow  an  amendment  on  a  second 
trial  withdrawing  a  denial  previously  made 
by  the  pleading,  and  thus  securing  for  the 
party  so  amending  the  opening  and  dosing, 
h^ld  not  erroneous :  Bates  v.  Bates,  27-110. 

311.  An  amendment  may  be  made  to  the 
petition,  without  terms,  no  prejudice  result- 
ing to  the  defendant  thereby,  pending  a  mo- 
tion in  arrest  of  judgment  for  variance : 
Thomson  v,  Wilson,  26-120. 

312.  Amottdmeiits  filed  too  late:  After  a 
ref  eree^s  report  has  been  filed,  a  party  ought 
not  to  be  allowed  to  file  an  amended  petition 
tendering  a  new  issue,  and  have  the  case  re- 
submitted to  the  referee  without  showing 
proper  excuse  for  the  delay:  Newell  t\ 
Mahaska  County  Savings  Bank,  51-178. 

313.  Where  leave  to  amend  was  asked  just 
as  the  jury  was  called,  for  the  purpose  of  in- 
terposing a  cross-action,  and  was  refused, 
hdd,  that  such  ruling  was  not  erroneous: 
Brockmnn  v,  Berryhill,  16-183. 

314.  Where  an  amendment  to  an  answer 
was  offered  after  defendant  had  made  his 
argument  and  submitted  his  cause  to  the 
jury,  and  it  did  not  appear  but  that  it  might 
have  been  filed  sooner,  held  not  error  to  strike 
it  from  the  files :  Bays  v.  Herring,  61-286. 

815.  It  will  not  be  considered  error  to  i^ 
fuse  to  allow  an  amendment  after  the  cause 
has  been  submitted  to  the  jury,  where  no 
facts  indicating  an  abuse  of  discretion  of  the 
court  are  shown :  Hatfield  v.  Oano,  15-177. 

316.  Where  an  amended  answer  was  not 
filed  until  the  day  before  the  cause  was 
called  for  trial,  although  it  had  been  pendini^ 
with  opportunity  to  file  it  for  several  years, 
lield,  that  it  was  not  an  abuse  of  discretion  in 
the  court  to  stf ike  from  the  files  on  motion : 
McClintock  v.  Crick,  4-458. 
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SI  7.  In  a  particular  case  held  that  an  ap- 
plication to  amend  the  petition,  made  at  a 
late  day,  during  a  second  trial,  and  such  as 
woold  entitle  defendant  to  a  continuance, 
was  properly  rejected:  Phillips  v.  Van 
Sehaiek,  37-229. 

51 8.  An  amendment  offered  after  the  sub- 
misBioo  of  the  cause  to  the  court,  and  which 
was  not  merely  to  make  the  pleading  corre- 
spond to  the  proof,  but  set  up  a  material  alle- 
gation upon  which  defendant  would  have 
had  the  right  to  take  issue,  held  too  late  and 
properly  refused:  Harrington  v.  Christie, 
47-919. 

519.  The  filing  of  an  amendment  after 
verdict  will  not  enable  the  supreme  court  to 
consider  an  issue  in  the  case  which  was  not 
raised  by  the  pleadings  as  they  stood  during 
the  trial  and  w^hich  was  not  considered  dur- 
ing that  time  as  involved  in  the  case :  Eiken- 
berry  v.  Edtcards,  67-14. 

SSO.  Where  a  party  failed  to  file  his  amend- 
ment within  the  time  granted  by  the  court 
to  do  so,  bat  afterwards  filed  it,  and  the  op- 
posite party  moved  to  strike  it  from  the  files, 
and  the  party  filing  it  asked  time  to  make  re- 
!>istance  to  the  motion  by  afiidavit,  which 
affidavit  was  not  filed  within  the  time  set 
therefor,  nor  until  until  after  the  argument 
of  the  motion,  held,  that  the  motion  to  strike 
the  amendment  from  the  files  was  properly 
sustained :  Haytoard  v,  Oold^mry,  63-436. 

SS1«  Where,  in  a  replevin  suit,  plaintiff 
vas  granted  leave  to  file  a  substituted  plead- 
ing by  a  certain  date  and  did  not  file  it  unto 
five  months  afterward,  and  after  a  motion 
for  judgment  had  been  filed  by  the  other 
party,  field,  that  in  view  of  the  nature  of  the 
case  the  substituted  petition  was  properly 
stricken  from  the  files :  Becker  v.  Becker,  50- 
139. 

S2S.  After  appeal:  It  is  too  late  to  amend 
after  a  cause  is  pending  in  the  appellate  tri- 
bunal :  Johnson  v,  Chaplin,  28-570. 

S2.H«  After  cause  remanded  for  a  new 
trial:  A  party  may  be  allowed  to  amend 
after  the  case  has  been  appealed  to  the  su- 
preme court,  and  been  sent  back  for  a  new 
trial :  Bebb  r.  Preston,  8-825 ;  Scott  v.  Chicka- 
saw County,  53-47 ;  Gray  v.  Began,  87-688. 

S24.  Where  a  demurrer  is  overruled  in  the 
court  below,  and  the  ruling  is  reversed  on  ap- 
peal, final  judgment  cannot  be  rendered  in 


the  supreme  court :  but  the  party  whose  {head- 
ing is  thus  assailed  has  a  right  to  amend  in 
the  court  below :  Ware  v,  Thompson,  29-65. 

335.  After  trial  of  an  equity  cause  de  novo 
on  appeal  and  the  filing  of  a  procedendo  in 
the  court  below,  it  is  error  to  allow  the  filing 
of  an  amended  pleading  setting  up  matter 
which  might  have  been  set  up  before  the 
trial :  Beed  r.  Howe,  44-300 ;  Sexton  v,  Henr 
derson,  47-131. 

826.  After  appeal  in  an  equity  case  and 
trial  de  novo  and  remand  of  cause  to  the 
lower  court  for  further  action,  the  unsuccess- 
ful party  is  entitled  upon  such  showing  of 
newly-discovered  evidence  as  would  entitle 
him  to  a  new  trial  after  a  decree,  or  material 
facts  transpiring  subsequent  to  the  decree,  to 
have  a  hearing  thereof  and  introduce 
amended  and  additional  pleadings  rendered 
necessary  by  such  new  evidence  or  new 
facts:  Adams  County  v,  Burlington  AM.B, 
B.  Co.,  44^335;  SliorthUl  v,  Ferguson,  47- 
284. 

327,  Where  an  amendment  is  thus  al- 
lowed, raising  a  new  issue,  the  subsequent 
trial  should  be  on  such  new  issue.  The  other 
issues  must  be  regarded  as  settled  by  the 
previous  adjudication:  Adams  County  v. 
Burlington  &  M,  B.  B.  Co,,  55-94. 

828.  Where  the  party  entitled  to  a  final 
decree  cannot  have  the  same  in  the  supreme 
court  by  reason  of  a  mistake  in  his  pleading, 
as  to  which  he  and  his  attorney  are  not 
chargeable  with  negligence,  the  court  may 
remand  the  case,  although  it  is  triable  de  novo 
in  the  supreme  court,  for  the  purpose  of  en- 
abling the  party  to  amend  his  petition  and 
secure  the  relief  to  which  he  is  entitled: 
White  V.  Farlie,  67-628. 

829.  Where,  after  a  decree  adjudging  to  a 
party  the  ownership  of  specific  property  had 
been  affirmed  in  the  supreme  court  and  the 
case  remanded,  such  party  asked  leave  to 
amend  his  pleadings  so  as  to  allege  that  the 
property  had  been  converted  by  the  other 
party  and  asking  for  the  return  of  the  prop- 
erty, or  judguient  therefor,  it  was  held  error 
to  refuse  leave  to  so  amend :  Jones  v.  Clark, 
31-497. 

o.    Wliat  amendments  cMmoahle. 

880.  Changing  name  of  plaintiff:  Where 
suit  was  brought  by  an  individual  partner 


278 


PLEADINGS,  III,  c. 


What  amendments  allowable. 


when  it  should  have  been  by  the  firm,  held 
proper  to  allow  an  amendment  making  the 
other  partner  a  joint  plaintiff:  Hodges  v. 
Kimball,  49-577. 

331.  And  in  such  case,  where  a  new  action 
would  have  been  barre<i,  held  error  to  refuse 
such  amendment:  Dixon  v.  Dixon,  19-512. 

332.  Where  an  action  was  brought  in  the 
name  of  a  firm  as  plaintiff,  and  it  was  sought 
to  defeat  the  right  of  recovery  on  the  ground 
that  the  evidence  showed  the  name  of  plaint- 
iff was  incorrect  by  reason  of  the  word  "  lim- 
ited "  in  such  name  being  omitted,  held,  that 
it  was  not  error  to  allow  plaintiff  to  amend 
his  petition  by  adding  such  word  in  the  title 
of  the  case:  Paiiiev.  Waterloo  Oas  Co,,  6^ 
211. 

383,  Where  an  order  is  made  substituting 
one  party  for  another  as  plaintiff  in  the  peti- 
tion, and  the  defendant  has  answered,  it  is 
too  late  to  object  to  the  insufficiency  of  the 
petition  in  that  respect.  In  such  a  case 
there  is  no  necessity  for  a  new  petition  by 
the  substituted  plaintiff  or  the  formal  ac- 
ceptance of  the  petition  by  him:  Ream  v. 
Jack,  44-825. 

334.  Where  suit  was  brought  in  the  name 
of  a  township,  held,  that,  although  the  town- 
ship had  no  capacity  to  sue,  the  name  of  the 
township  officer  entitled  to  the  possession  of 
the  money  sued  for  might,  on  motion,  be 
substituted  as  plaintiff  and  the  action  pro- 
ceed: Wells  V.  StoTnback,  59-376. 

335.  A  petition  may  be  amended  by 
striking  out  the  name  of  a  party  improperly 
joined  as  plaintiff:  Butclier  v.  Carleton,  11- 
47 ;  Hinkle  v.  Davenport,  38-355. 

330.  It  is  proper  to  allow  an  amendment  to 
the  petition  substituting  for  the  name  of 
plaintiff  before  her  marriage  her  name  after 
marriage :  Glick  v,  Hartman,  10-410. 

337.  Name  of  defendant:  It  is  not  im- 
proi)er  to  allow  an  amendment  substituting 
the  true  name  of  the  party  defendant  when 
ascertained :  Arbuckle  v.  Bowman,  6-70. 

338.  Joining  another  defendant:  In  an 
action  against  one  party  defendant,  an 
amendment  showing  a  cause  of  action 
against  the  same  defendant  and  another,  held 
allowable:  Harkinsv,  Edwards,  1-296. 

339.  What  may  be  amended:  A  demurrer 
may  be  amended  as  other  pleadings:  Morri- 
son V,  Miller,  46-64. 


340.  Where  a  demurrer  has  been  submit- 
ted and  not  yet  decided,  the  court  may  allow 
the  party  filing  the  demurrer  to  amend  it 
and  resubmit  it,  the  prior  submission  having 
been  set  aside:  Poweshiek  County  v,  Cass 
County,  63-244. 

841.  The  statement  of  a  relator  in  his  ap- 
plication for  a  writ  of  mandamus  may  be 
amended :  State  ex  rel,  v,  Bailey,  7-390. 

842.  The  return  of  an  alterative  writ  of 
mandamus  may  be  amended:  State  ex  rel.  v. 
Mayor  of  Keokuk,  18-388. 

843.  A  motion  for  a  new  trial  made  within 
three  days  after  the  rendition  of  the  veirdict, 
as  required  by  statute,  may  be  amended  by 
matter  germane  thereto  at  any  time  during 
the  term :  Sowden  v,  Craig,  20-477. 

844.  Where  the  verification  of  the  plead- 
ing is  defective,  the  court  may  allow  a  new 
verification  to  be  made  by  way  of  amend- 
ment: Hughes  v,  Feeter,  18-142. 

845.  The  plaintiff  may,  after  the  filing  of 
an  unverified  answer  to  his  petition,  amend 
by  adding  a  verification  to  his  petition, 
whereupon  it  will  be  necessary  for  defendant 
to  file  a  verified  answer :  Wilson  v,  Preston, 
15-246. 

340.  Answer  to  amended  petition:  When 
an  amendment  to  the  petition  is  made  and 
allowed,  pending  or  after  the  argument  of 
the  cause  below,  defendant  is  entitled  to  file 
an  answer  to  the  amendment:  Fhdmer  v, 
Fidmer,  22-280. 

847.  Demurring  to  amended  petition: 
Where  an  amended  petition  is  filed,  materi- 
ally changing  the  cause  of  action,  a  demurrer 
thereto  may  be  interposed  without  withdraw- 
ing the  answer  already  on  file  to  the  origi- 
nal petition ;  Keller  v.  Bare,  62-468. 

348.  Amendments  relating  back:  Where 
the  amendment  set  up  a  distinct  cause  of  ac- 
tion, which  when  pleaded  was  barred  by  the 
statute  of  limitations,  held,  that  it  would  not 
be  considered  as  dating  back  to  the  date  of 
the  original  x)etition,  so  as  to  avoid  the  bar: 
Van  de  Haar  v.  Van  Domseler,  56-671. 

And  further,  see  Limitation  op  Actions, 
g§  178-181. 

849.  What  matter  may  be  set  np  by 
amendment ;  statate  of  limitations :  It  may 
be  proper  under  certain  circumstances  to 
allow  defendant,  after  the  introduction  of 
evidence  has  conmienoed,  to  amend  his  an- 
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8wer  9o  as  to  set  up  the  bar  of  the  statute 
d  limitatioDs:  Phcenix  Ins,  Co,  v.  Dank- 
irarett,  47-433. 

SoO.  It  is  not  error  to  allow  an  amendment 
to  a  petition  so  as  to  increase  the  amount 
claimed :  McDonald  v,  Chicago  d:  N,  W.  IL 
Co.,  26-124,  188. 

Sd  1 .  An  amendment  may  properly  be  made 
to  the  petition  adding  another  count  seek- 
ing to  recover  the  same  indebtedness  but  in 
another  form.  The  original  notice  of  the 
daim  for  the  indebtedness  will  be  deemed  to 
cover  the  indebtedness  in  whatever  form  it 
may  be  set  up  in  the  amendment:  Kimball  v, 
Bryan,  55-632.  ^ 

3o2.  It  is  not  proper  to  allow  an  amend- 
ment to  the  petition  on  a  promissory  note 
for  the  purpose  of  setting  up  a  cause  of  action 
on  a  mechanic's  lien,  as  these  two  actions 
cannot  be  joined :  Sweetzer  v,  Hanmck,  67- 

S53.  Where  an  amendment  in  the  nature 
cjf  a  cross-bill  was  offered  by  defendant  set- 
ting up  want  of  authority  for  appearance  for 
faun  and  attacking  the  decree  upon  such 
ground,  it  appearing  that  defendant  had 
been  duly  and  legally  served  with  notice  of 
tbe  pendency  of  the  action,  held,  that  it  was 
zu>t  error  to  reject  the  amendment:  Ault- 
vujn  V.  McLean,  27-129. 

854.  Seeond  amendment:  Where  a  party 
has  once  amended  and  asks  to  do  so  again, 
be  must,  by  tendering  his  amended  pleading, 
show  that  the  change  he  offers  to  make  is  a 
flibstantial  one :  Harvey  v,  SpaxUding,  7-423. 

855.  Amendment  must  be  substantial: 
If  it  appears  that  the  court  has  held  the 
pleading  bad  for  a  certain  cause,  and  the 
amendment  does  not  cover  it,  such  amend- 
ment may  be  rejected,  but  if  it  covers  the 
objection  any  defect  in  it  must  be  reached 
by  motion  or  demurrer  as  in  case  of  the 
original  pleading :  HamUl  v.  Phenicie,  9-525. 

356w  The  court,  in  the  exercise  of  its  dis- 
cretion, must  see  that  the  amendment  is 
substantial,  and  not  a  mere  repetition  of  the 
f  OTmer  pleading :  Harvey  v,  Spaulding,  7-428. 

So 7.  If  it  is  a  mere  repetition  of  the  former 
pleading  the  amendment  may  be  rejected  or 
stricken  from  the  files  upon  motion :  Mayer 
V,  Woodbury,  14-67;  EdbtMon  v.  Erickson^ 
96-85;  Phenix  Ins.  Co.  v.  Findley,  59-691. 

858.  It  is  not  allowable,  after  the  pleading 


has  been  held  bad  upon  demurrer,  to  file 
another  which  does  not  differ  in  substance 
but  only  in  phraseology,  and  such  amend- 
ment may  be  stricken  out  on  motion :  Epley 
V,  Ely,  68-70. 

i 

d.  Construction  cmd  effect 

859.  To  be  construed  with  original:  The 

original  pleading  and  the  amendment  are  to 
be  construed  together:  Burrows  v,  Frank, 
67-502. 

360.  They  are  to  be  construed  so  as  to  be 
consistent  if  possible,  rather  than  inconsistent 
and  conflicting :  Pharo  v.  Johnson,  15-560. 

861.  Not  deemed  a  sabstltate:  An 
amended  pleading  which  is  not  expressly 
made  a  substitute  for  a  proceeding  one  will 
be  construed  with  the  original  as  in  addition 
thereto :  Kostendader  v.  Pierce,  87-645 ;  State 
V.  Finn,  45-148. 

862.  A  pleading  which  is  filed  as  an 
amendment  to  a  former  pleading  will  not  be 
treated  as  a  substitute,  but  both  will  con- 
stitute one  pleading  and  be  construed  to- 
gether :  Cooky  v.  Brown,  85-475. 

363.  Where  the  amendment  did  not  with- 
draw a  part  of  the  original  petition  relating 
to  a  tender,  held,  that  it  was  to  be  construed  in 
connection  therewith:  Rump  v.  Schuxirtz, 
56-611. 

364.  The  prayer  for  relief  in  the  original 
petition  is  applicable  to  an  amendment.  The 
amendment  and  the  original  constitute  but 
one  plea:  Montgomery  v,  Shockey,  37-107. 

365.  Answer  filed  after  amendment  to 
petition :  An  answer  filed  after  the  cunend- 
ment  is  to  be  regarded  as  referring  to  the 
allegations  of  the  petition  as  it  stands  after 
amendment.  The  original  and  amendment 
together  constitute  the  pleading:  Flint  r. 
Gauer,  66-696. 

366.  An  amended  petition,  substantially 
the  same  as  the  original,  requires  no  further 
answer  than  the  one  filed  to  the  original 
petition :  Brown  v,  Ellis,  26-85. 

867.  Not  a  new  action:  Where  an 
amended  petition  did  not  set  up  any  differ- 
ent claim  from  that  first  presented,  held,  that 
the  claim  therein  set  forth  was  not  to  be 
regarded  as  an  action  brought  after  the  pas- 
sage of  an  act  which  was  enacted  subse- 
quently to  the  original  petition  and  prior  to 
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when  it  should  hare  been  by  the  firm,  held 
proper  to  allow  an  amendment  making  the 
other  partner  a  joint  plaintiff:  Hodges  v. 
Kimball,  49-577. 

331.  And  in  such  case,  where  a  new  action 
would  have  been  barred,  ?ield  error  to  refuse 
such  amendment:  Dixon  v.  Dixon,  19-512. 

333.  Where  an  action  was  brought  in  tbe 
name  of  a  firm  as  plaintiff,  and  it  was  sought 
to  defeat  the  right  of  recovery  on  the  ground 
that  the  evidence  showed  the  name  of  plaint- 
iff was  incorrect  by  reason  of  the  word  **  lim- 
ited *'  in  such  name  being  omitted,  held,  that 
it  was  not  error  to  allow  plaintiff  to  amend 
his  petition  by  adding  such  word  in  the  title 
of  the  case:  Paiixe  r.  Waterloo  Qas  Co,,  6^ 
211. 

383.  Where  an  order  is  made  substituting 
one  party  for  another  as  plaintiff  in  the  peti- 
tion, and  the  defendant  has  answered,  it  is 
too  late  to  object  to  the  insuflSciency  of  the 
I)etition  in  that  respect.  In  such  a  case 
there  is  no  necessity  for  a  new  petition  by 
the  substituted  plaintiff  or  the  formal  ac- 
ceptance of  the  petition  by  him:  Ream  v. 
Jack,  44-825. 

834.  Where  suit  was  brought  in  the  name 
of  a  township,  held,  that,  although  the  town- 
ship had  no  capacity  to  sue,  the  name  of  the 
township  officer  entitled  to  the  possession  of 
the  money  sued  for  might,  on  motion,  be 
substituted  as  plaintiff  and  the  action  pro- 
ceed :  Wells  V.  Stomback,  59-376. 

885.  A  petition  may  be  amended  by 
striking  out  the  name  of  a  party  improperly 
joined  as  plaintiff:  Butctier  v,  Carletan,  11- 
47 ;  Hinkle  v.  Davenport,  38-355. 

886.  It  is  proper  to  allow  an  amendment  to 
the  petition  substituting  for  the  name  of 
plaintiff  before  her  marriage  her  name  after 
marriage:  Glickv,  Hartman,  10-410. 

837.  Name  of  defendant:  It  is  not  im- 
proi>er  to  allow  an  amendment  substituting 
the  true  name  of  the  party  defendant  when 
ascertained :  Arbuckle  v.  Bowman,  6-70. 

38$.  Joining  another  defendant:  In  an 
action  against  one  party  defendant,  an 
amendment  showing  a  cause  of  action 
against  the  same  defendant  and  another,  held 
allowable :  Hark  ins  v,  Edwards,  1-296. 

889.  What  may  be  amended :  A  demurrer 
may  be  amended  as  other  pleadings :  Morri- 
son V,  Miller,  46-64. 


840.  Where  a  demurrer  has  been  submit- 
ted and  not  yet  decided,  the  court  may  allow 
the  party  filing  the  demurrer  to  amend  it 
and  resubmit  it,  the  prior  submission  having 
been  set  aside:  Poweshiek  County  v,  Cass 
County,  63-244. 

841.  The  statement  of  a  relator  in  his  ap- 
plication for  a  writ  of  mandamus  may  be 
amended :  State  ex  rel,  v.  Bailey,  7-390. 

842.  The  return  of  an  alterative  writ  of 
mandamus  may  be  amended :  State  ex  rel,  v. 
Mayor  of  Keokuk,  18-388. 

843.  A  motion  for  a  new  trial  made  within 
three  days  after  the  rendition  of  the  verdict, 
as  required  by  statute,  may  be  amended  by 
matter  germane  thereto  at  any  time  during 
the  term :  Souyden  v.  Craig,  20-477. 

844.  Where  the  verification  of  the  plead- 
ing is  defective,  the  court  may  allow  a  new 
verification  to  be  made  by  way  of  amend- 
ment: Hughes  v.  Feeter,  18-142. 

845.  The  plaintiff  may,  after  the  filing  of 
an  unverified  answer  to  his  petition,  amend 
by  adding  a  verification  to  his  petition, 
whereupon  it  will  be  necessary  for  defendant 
to  file  a  verified  answer :  Wilson  v,  Preston, 
15-246. 

846.  Answer  to  Amended  petition:  When 
an  amendment  to  the  petition  is  made  and 
allowed,  pending  or  after  the  argument  of 
the  cause  below,  defendant  is  entitled  to  file 
an  answer  to  the  amendment:  Fulmer  v, 
Fidmer,  22-230. 

847.  Demurring  to  amended  petition: 
Where  an  amended  petition  is  filed,  materi- 
ally changing  the  cause  of  action,  a  demurrer 
thereto  may  be  interposed  without  withdraw- 
ing the  answer  already  on  file  to  the  origi- 
nal petition ;  Keller  v.  Bare,  62-468. 

848.  Amendments  relating  back:  Where 
the  amendment  set  up  a  distinct  cause  of  ac- 
tion, which  when  pleaded  was  barred  by  the 
statute  of  limitations,  Tield,  that  it  would  not 
be  considered  as  dating  back  to  the  date  of 
the  original  jietition,  so  as  to  avoid  the  bar : 
Van  de  Haar  v.  Van  Domseler,  56-671. 

And  further,  see  Limitation  of  Actions, 
g§  178-181. 

849.  What  matter  may  be  set  np  by 
amendment;  statute  of  limitations:  It  may 
be  proper  under  certain  circumstances  to 
allow  defendant,  after  the  introduction  of 
evidence  has  commenoed,  to  amend  his  an- 
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swer  90  as  to  set  up  the  bar  of  the  statute 
of  limitations:  Phcenix  Ins,  Co,  v.  Dank- 
wardt,  47-432. 

Z50,  It  is  not  error  to  allow  an  amendment 
to  a  petition  so  as  to  increase  the  amount 
claimed :  McDonald  v.  Chicago  cfr  N,  W.  R, 
Co.,  26-134,  138. 

39 1 .  An  amendment  may  properly  be  made 
to  the  petition  adding  another  count  seek- 
ing to  recover  the  same  indebtedness  but  in 
another  form.  The  original  notice  of  the 
daim  for  the  indebtedness  will  be  deemed  to 
oorer  the  indebtedness  in  whatever  form  it 
may  be  set  up  in  the  amendment :  KimbaJl  v, 
Bryan,  5^-632.  ^ 

So2.  It  is  not  proper  to  allow  an  amend- 
ment to  the  petition  on  a  promissory  note 
for  the  purpose  of  setting  up  a  cause  of  action 
on  a  mechanic's  lien,  as  these  two  actions 
cannot  be  joined :  Sweetzer  v,  Harimck,  67- 

t9S,  Where  an  amendment  in  the  nature 
of  a  cross-bill  was  offered  by  defendant  set- 
ting up  want  of  authority  for  api)earance  for 
him  and  attacking  the  decree  upon  such 
ground,  it  appearing  that  defendant  had 
been  duly  and  legally  served  with  notice  of 
the  pendency  of  the  action,  held,  that  it  was 
not  error  to  reject  the  amendment:  Avlt- 
tfuin  r.  McLean,  27-129. 

3«4.  Second  amendment:  Where  a  party 
has  once  amended  and  asks  to  do  so  again, 
he  must,  by  tendering  his  amended  pleading, 
show  that  the  change  he  offers  to  make  is  a 
substantial  one :  Harvey  v,  SpatUding,  7-423. 

S5o.  Amendment  must  be  substantial: 
If  it  appears  that  the  court  has  held  the 
pleading  bad  for  a  certain  cause,  and  the 
amendment  does  not  cover  it,  such  amend- 
ment may  be  rejected,  but  if  it  covers  the 
objection  any  defect  in  it  must  be  reached 
bv  motion  or  demurrer  as  in  case  of  the 

m 

original  pleading :  Hamill  v.  Phenicie,  9-525. 

3a6w  The  court,  in  the  exercise  of  its  dis- 
cretion, must  see  that  the  amendment  is 
substantial,  and  not  a  mere  repetition  of  the 
former  pleading :  Harvey  v,  Spaulding,  7-423. 

S»7.  If  it  is  a  mere  repetition  of  the  former 
pleading  the  amendment  may  be  rejected  or ' 
stricken  from  the  files  upon  motion :  Mayer 
o.  Woodbury,  14-57;  Bobinson  v.  Erickwn, 
85-^;  Phenix  Ins.   Co.  v.  Findley,  59-591. 

858.  It  is  not  allowable,  after  the  pleading 


has  been  held  bad  upon  demurrer,  to  file 
another  which  does  not  differ  in  substance 
but  only  in  phraseology,  and  such  amend- 
ment may  be  stricken  out  on  motion :  £^ley 
V,  Ely,  68-70. 

d.  Construction  and  effect, 

859.  To  be  construed  with  original:  The 

original  pleading  and  the  amendment  are  to 
be  construed  together:  Burrows  v,  Frank, 
67-502. 

860.  They  are  to  be  construed  so  as  to  be 
consistent  if  possible,  rather  than  inconsistent 
and  conflicting:  Pharo  v,  Johnson,  15-^560. 

861.  Not  deemed  a  substitute:  An 
amended  pleading  which  is  not  expressly 
made  a  substitute  for  a  proceeding  one  will 
be  construed  with  the  original  as  in  addition 
thereto:  Kostendader  v.  Pierce,  37-645;  State 
V.  Finn,  45-148. 

862.  A  pleading  which  is  filed  as  an 
amendment  to  a  former  pleading  will  not  be 
treated  as  a  substitute,  but  both  will  con- 
stitute one  pleading  and  be  construed  to- 
gether :  Cooley  v.  Brown,  85-475. 

863.  Where  the  amendment  did  not  with- 
draw a  part  of  the  original  petition  relating 
to  a  tender,  held,  that  it  was  to  be  construed  in 
connection  therewith:  Bump  v,  Schwartz, 
56-611. 

864.  The  prayer  for  relief  in  the  original 
petition  is  applicable  to  an  amendment.  The 
amendment  and  the  original  constitute  but 
one  plea:  Montgomery  v,  Shockey,  37-107. 

865.  Answer  filed  after  amendment  to 
petition :  An  answer  filed  after  the  amend- 
ment is  to  be  regarded  as  referring  to  the 
allegations  of  the  petition  as  it  stands  after 
amendment.  The  original  and  amendment 
together  constitute  the  pleading:  Flint  v. 
Gauer,  66-696. 

866.  An  amended  petition,  substantially 
the  same  as  the  original,  requires  no  further 
answer  than  the  one  filed  to  the  original 
petition :  Broimi  r.  Ellis,  26-65. 

867.  Not  a  new  action:  Where  an 
amended  petition  did  not  set  up  any  differ- 
ent claim  from  that  first  presented,  held,  that 
the  claim  therein  set  forth  was  not  to  be 
regarded  as  an  action  brought  after  the  pas- 
sage of  an  act  which  was  enacted  subse- 
quently to  the  original  petition  and  prior  to 
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the  amendment:  Mather  v,  Butler  County, 

868.  When  to  be  deemed  asabstltnte:  So 

far  as  an  amended  answer  covers  the  same 
ground  as  the  original,  it  is  to  be  deemed  as 
9  substitute  for  it,  even  though  embracing 
additional  matters:  White  v,  Hampton,  9- 
181. 

809.  An  answer  headed  "amended  an- 
swer," setting  up  substantially  the  same  mat- 
ters as  the  pleading  to  which  it  was  an 
amendment,  Iield  to  be  a  substitute  and  not 
an  amendment  to  such  pleading:  Bates  v. 
Kemp,  12-99. 

870.  Where  an  amended  answer  and  not 
an  amendment  to  the  answer  is  filed,  it  is  to 
be  deemed  a  substitute  for  the  original  and 
the  issues  are  to  be  ascertained  from  such 
amended  answer  alone:  Lauman  v,  Des 
Moines  County,  29-810. 

871.  Original  pleading  deemed  admis- 
sion: The  pleading  to  which  a  substitute  is 
filed  still  remains  as  a  solemn  admission  of 
the  facts  therein  stated  by  the  party  pleading 
them:  Mulligan  v,  Illinois  Cent  R,  Co,, 
8e-181,  189. 

e.  Supplemental  pleadings, 

872.  Matters  subsequent  to  commenoe- 
ment  of  action:  An  amended  petition 
should  refer  to  matters  existing  proTiously 
to  the  commencement  of  the  action.  Those 
matters  arising  subsequently  thereto  should 
be  set  up  in  a  supplemental  petition:  See- 
vers  V.  Hamilton,  11-66. 

878.  Evidence  cannot  be  given  of  matters 
arising  after  the  commencement  of  the  ac- 
tion, whether  occurring  before  or  after  the 
filing  of  the  pleading,  unless  foundation  has 
been  laid  by  a  proper  supplemental  pleading : 
Alien  V,  Newberry,  8-65. 

874.  Where  defendant  alleged,  by  way  of 
defense,  that  the  claim  sued  on  was  only  to 
become  mature  on  a  contingency  which  had 
not  happened,  held,  that  plaintiff  might,  in 
a  supplemental  petition,  set  up  the  happen- 
ing of  such  a  contingency,  after  suit  was 
brought:  Davenport  v,  Mitchell,  15-194. 

875.  Where  the  petition  improperly  sets 
up  a  cause  of  action  not  yet  accrued,  but  such 
cause  of  action  does  afterwards  accrue,  it 
may  then  be  set  up  in  a  supplemental  peti- 
tion; SigUr  v.  Qandon,  68^141. 


876.  An  answer  setting  up  matters  in  bar 
occurring  since  the  last  adjournment  of  the 
court  can  only  be  interposed  by  leave  of 
court,  and  in  the  absence  of  such  leave 
should  be  disregarded:  Williams  v,  MiUer, 
10-344. 

877.  Where  the  relief  asked  in  the  original 
petition,  being  the  right  to  redeem  a  portion 
of  premises  sold  at  foreclosure  sale,  was 
granted,  but  before  the  expiration  of  the 
time  for  such  redemption  as  thus  allowed  a 
party  asked  in  a  supplemental  petition  that 
the  decree  be  modified  so  as  to  allow  the  re- 
demption of  an  additional  portion  of  the 
property,  and  it  appeared  that  the  full  relief 
was  not  asked  at  fii'st  through  mistake  or 
oversight  and  without  negligence,  ?ield,  that 
the  relief  sought  in  the  supplemental  petition 
should  be  granted :  Hervey  v,  Savery,  48-818. 

878.  When  in  an  action  to  foreclose  a  mort- 
gage securing  several  notes  recovery  is  sought 
for  all  the  notes  that  will  mature  before 
final  decree,  there  is  no  necessity  for  amend- 
ment or  supplemental  pleading  setting  up 
the  maturity  of  notes  maturing  after  the 
commencement  of  the  suit  and  asking  relief 
as  to  them :  Whiting  v,  Eichelberger,  16-422. 

IV.  The  petition  ;  joinder  of  causes 
OF  action;  consolidation  of  causes. 

879.  The  caption  determines  what  court 
the  petition  is  in:  Morgan  v.  SmaU,  88-118. 

880.  An  error  in  the  petition  in  stating  the 
name  of  the  county  in  which  the  action  is 
brought  is  matter  of  form  which  will  not  be 
a  ground  for  disturbing  the  judgment: 
Holmes  v,  Wright,  Mor.,  100. 

881.  Title:  Where  the  petition  was  ad- 
dressed to  **  The  judge  of  the  district  court," 
but  did  not  contain  in  the  heading  the  names 
of  the  parties  nor  the  word  petition,  Jield, 
that  it  was  merely  defective  in  form,  and  the 
court  did  not  err  in  refusing,  on  account  of 
such  defect,  to  dismiss  the  action  on  defend- 
ant's motion :  Smith  v,  Wats&n,  28-218. 

882.  Where,  in  the  title,  the  defendants 
were  named  and  described  as  late  partners  of 
the  firm  named,  and  in  the  petition  it  was 
alleged  thai;  defendant  executed  a  promissory 
note,  a  copy  of  which  was  set  out  in  the  firm 
name,  heid,  that  it  was  sufficiently  charged 
that  defendants  were  members  of  said  firm: 
MoCloskey  v,  StHckland,  7-269. 
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S93.  A  paper  denominated  '^  synopsis  of 
petition"  and  entitled  with  the  names  of 
parties  and  filed  by  the  clerk,  and  entered 
upon  the  appearance  docket  of  the  district 
court,  but  not  containing  the  name  of  the 
court  or  county,  and  which  the  clerk  was 
not  directed  to  file  in  any  particular  court, 
hdd  not  sufficient  to  invoke  jurisdiction  of 
the  court  in  which  it  was  filed  and  therefore 
properly  stricken  from  the  files  on  motion : 
Garretson  v.  Hays,  70-19. 

SS4.  Joinder  of  causes:  ^  Two  causes  of 
action  which  may  be  prosecuted  by  the  same 
ptoceeding  may  properly  be  joined :  Reed  v. 
Howe,  28-250. 

3S5.  A  cause  of  action  on  tort  and  one  on 
contract  may  be  joined :  Turner  v.  First  Nat. 
Bank,  26-562 ;  Jack  v.  Des  Moines  <fc  Ft,  D.  R, 
Co.,  4»-627. 

8S6.  A  caitse  of  action  upon  a  note  may 
be  joined  with  one  upon  an  account :  Thorpe 
r.  Dickey,  51-676. 

887.  But  such  causes  of  action  cannot  be 
joined  where  the  parties  to  the  note  are  not 
an  parties  to  the  account,  even  though  the 
note  has  been  indorsed  as  collatei*aI  security 
for  the  account :  Ibid. 

888.  In  an  action  in  tort  seyeral  distinct 
trespasses  may  be  joined  in  the  same  action : 
Wilson  V.  Johnson,  1  G.  Gr.,  147. 

889.  Indebtedness  due  upon  an  execute^ 
contract  may  be  included  as  an  item  of  ac- 
count, and  form  a  part  of  the  action  on  said 
account  which  Includes  other  items :  Buford 
tL  Funk,  4  G.  Gr.,  493. 

890.  A  tender  of  separate  lots  of  goods  at 
different  times  for  transportation,  on  behalf 
of  the  same  party,  does  not  necessarily  show 
different  causes  of  action  for  each  amount 
tendered:  Cobb  v.  Illinois  Cent.  R.  Co.,  88- 
60L 

891.  Under  statutory  provisions  for  the 
foreclosure  of  tax  deeds,  held,  that  one  ac- 
tion of  foreclosure  might  properly  be  brought 
(m  twenty-two  different  tax  deeds  when  the 
title  was  to  the  same  property,  the  land 
owned  by  the  same  party,  the  deeds  all  made 
the  same  day,  to  the  same  purchaser,  and 


the  right  of  action  had  accrued  on  all  of 
them :  Byington  v.  Woods,  13-17. 

392.  Where  the  petition  shows  a  number 
of  causes  of  action,  even  though  they  may 
be  different  and  various,  it  cannot  for  that 
reason  be  attacked  by  demurrer:  McFavl  v. 
Ramsey,  20  How.,  523. 

898.  Equity  abhorring  a  multiplicity  of 
suits  will  never  send  a  suitor  from  its  bar  to 
bring  another  action,  when  relief  can  be 
granted  fully  and  completely  and  without 
injustice  to  others  in  an  action  wherein  it 
has  acquired  jurisdiction  of  the  parties  and 
of  the  subject-matter  in  controversy :  Staple 
ton  V.  King,  40-278. 

894.  In  an  action  for  breach  of  contract, 
plaintiff  may  also  have  judgment  for  the 
foreclosure  of  a  mortgage  given  as  security 
upon  such  contract :  Ibid. 

395.  A  cause  of  action  by  the  wife  for  in- 
juries suffered  by  reason  of  acts  of  defend- 
ant, causing  her  husband's  death,  cannot  be 
joined  with  an  action  commenced  by  the 
husband  for  such  injuries  in  which  the  wife, 
after  his  death,  is  substituted  as  administra- 
trix :  Frink  v,  Taylor's  Adm'x,  4  G.  Gr.,  196. 

396.  In  an  action  to  foreclose  a  mortgage 
as  against  the  maker  of  a  note  and  mortgage, 
it  is  not  proper  to  join  the  action  against  the 
indorser  of  the  note  on  his  indorsement: 
Breckinridge  v.  Brown,  9-396. 

397.  A  separate  cause  of  action  against  one 
defendant,  and  a  cause  of  action  against  the 
same  defendant  and  another  defendant,  can- 
not be  joined  in  the  same  action :  Addicken 
V.  Schrubbe,  45-315. 

398.  An  action  at  law  against  one  party 
cannot  be  joined  with  an  action  in  equity 
against  such  party  and  another :  Stevens  v.. 
Chance,  47-602. 

399.  A  joint  action  for  slander  cannot  be 
maintained  by  two  plaintiffs.  If  the  same 
slanderous  words  are  at  the  same  time 
spoken  respecting  several  persons,  they  fur- 
nish each  a  ground  for  a  separate  action,  but 
such  persons  have  no  community  of  action 
and  cannot  sue  together:  Hinkle  v.  Daven- 
port, 38-855. 


>  Oode,  S  ii830.  Oaufies  of  action  of  whatever  kind,  where  each  may  be  prosecuted  by  the  same  kind  of  pro- 
ceedings, prorided  that  they  be  by  the  same  party,  and  against  the  same  party  in  the  same  rifi^hts,  and  if  suit 
on  aU  may  be  broufirbt  and  tried  in  that  county,  may  be  Joined  in  the  same  petition;  but  the  court,  to  prevent 
fumftwioB  therein,  may  direct  all  or  any  portion  of  the  iasuea  joined  therein  to  be  tried  separately,  and  may 
determine  tlie  order  thereof. 
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400.  Where  the  petition  against  two  de- 
fendants avers  a  joint  tort  by  each,  it  cannot 
be  assailed  for  misjoinder,  but  no  judgment 
should  be  rendered  thereon  unless  the  proof 
warrants  a  joint  judgment.  Otherwise  no 
judgment  should  be  rendered  at  all :  Barnes 
V,  Ennenga,  53-497.. 

401.  Where,  by  dismissing  a  cause  of  ac- 
tion embraced  in  one  coupt  as  against  a  por- 
tion of  the  defendants,  a  joinder  of  actions  in 
the  two  counts  is  rendered  improper,  plaint- 
iff may  be  allowed  to  file  a  new  petition  set- 
ting up  the  cause  of  action  in  one  of  such 
counts,  and  defendants  may  be  required  to 
appear  thereto  without  new  service :  Dorothy 
V,  Hicks,  63-340. 

402.  Where,  by  amendment  to  a  petition, 
a  cause  of  action  is  set  up  which  cannot  be 
properly  joined  w^ith  the  action  in  the  original 
petition,  if  plaintiff  does  not  elect  which  one 
of  such  causes  of  action  he  will  prosecute, 
the  amendment  may  be  stricken  from  the 
files  on  motion:  Sweetzer  v.  Harwich,  67- 
488. 

408.  Consolidation  of  causes:  The  power 
of  the  court  to  consolidate  actions  has  long 
been  exercised  in  the  absence  of  any  express 
statutory  direction,  and  the  relief  which  by 
statute  (Code,  §  2734)  is  given  to  defendant 
with  reference  to  actions  pending  in  the  same 
court  which  might  have  been  joined,  may 
also  in  a  proper  case  be  given  to  plaintiff : 
Viele  V.  Oemiania  Ins.  Co.,  26-9,  46. 

404.  Failure  to  give  notice  of  the  consol- 
idation of  actions  will  not  render  the  judg- 
ment invalid  as  to  so  much  thereof  as  might 
properly  have  been  rendered  in  an  action  to 
which  defendant  was  properly  a  party,  with- 
out consolidation  being  made:  WHlard  v, 
Calhoun,  70-650. 

405.  Where  actions  are  by  consent  of  par- 
ties consolidated,  the  two  separate  actions 
may  be  deemed  discontinued,  and  a  new  and 
distinct  action  created,  in  which  is  included 
all  of  the  questions  presented  by  the  plead- 
ings in  both  of  the  former  actions,  and  the 
power  and  jurisdiction  of  the  court  with  ref- 
erence to  this  new  action  is  tlie  same  as 
though  it  had  been  brought  in  the  manner  in 
which  actions  are  ordinarily  instituted: 
Broume  v.  Hickie,  6&-380. 

406.  Striking  out  part  of  petition: 
Plaintiff  may  strike  out  any  cause  of  action 


set  forth  in  his  petition  or  any  part  thereof: 
Allen  V.  Bidwell,  35-218. 

407.  Plaintiff  may  withdraw  a  portion  of 
his  petition  after  the  instructions  are  given 
but  before  the  cause  is  finally  submitted  to 
the  jury :  Livingston  v,  McDonald,  21-160. 

408.  Misjoinder  of  actions  not  taken  ad- 
vantage of  by  motion  before  answer  cannot 
be  made  the  ground  for  a  motion  in  arrest  of 
judgment:  Grant  v.  McCarty,  38-468. 

409.  Failure  to  file  a  motion  to  strike  out 
an  action  improperly  joined  waives  the  mo- 
tion :  Flynn  v,  Des  Moines  dt  St.  L,  R.  Co,, 
63-490. 

410.  If  different  causes  of  action  which 
might  properly  be  joined  in  one  action  in 
separate  counts  are  improperly  joined  in  one 
count,  the  pleading  can  only  be  assailed  by 
motion,  and  such  objection  cannot  be  raised 
upon  the  introduction  of  evidence :  Cobb  v. 
Illinois  Cent.  R.  Co.,  88-601. 

411.  The  statutory  provision  (Code,  §2682) 
that  the  court  may,  on  motion  of  defendant, 
strike  from  the  petition  any  cause  of  action 
improperly  joined  with  others,  does  not  ap- 
ply to  a  case  where  the  misjoinder  is  of  causes 
of  action  against  different  parties :  Cogsicell 
V.  Murphy,  46-44. 

412.  That  causes  of  action  against  several 
defendants  are  in\properly  joined  does  not 
emtitle  one  of  the  defendants  to  have  the 
action  dismissed  as  to  him.  At  most  he  is 
only  entitled  to  have  the  other  causes  of  ac- 
tion stricken  from  the  petition  against  him : 
Wilson  V.  Baker,  52-423. 

413.  Counts:  Different  causes  of  action 
should  not  be  mingled  in  one  count:  Sands 
V.  Wood,  1-263. 

414.  Two  or  more  notes  may  constitute  but 
one  cause  of  action,  and  may  be  embraced 
in  a  single  count  wnth  the  petition :  Stadler 
V.  Parmlee,  10-2Z:  Merritt  v.  Nihart,  11-57: 
Ragan  v.  Day,  46-289, 

415.  Under  the  present  Code  parties  are  al- 
lowed to  plead  the  same  cause  of  action  in 
different  counts,  as  they  might  do  at  common 
law,  where  it  appears  that  the  counts  relate 
to  the  same  cause  of  action:  Pearson  v. 
Milwaukee  <St  St.  P.  R.  Co.,  45-497;  Peck 
V.  Schick,  50-281 :  Van  Brunt  v.  Mather,  48- 
503. 

416.  The  statement  in  the  petition  that  the 
counts  relate  to  the  same  cause  of  action  is 
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nnnecessarj,  but  will  not  Titiate  the  plead- 
ing: Pearson  v,  MUtcaukee  <fe  St  P.  R,  Co,, 
45-4»7. 

417.  It  is  allowable,  under  the  Ckxie,  to 
join  two  counts  which  seek  to  recover  on 
different  and  inconsistent  states  of  fact :  Jack 
r.  Des  Moines  <fc  Ft,  D,  R.  Co,,  49-627. 

418.  It  is  proper  to  plead  the  same  indebt- 
edness in  different  forms  and  in  different 
ways,  and  two  claims,  one  upon  an  account 
and  the  other  upon  a  bill  of  exchange,  the 
indebtedneas  sought  to  be  recovered  being 
the  same,  may  be  joined  in  the  same  peti- 
tion: Kimball  v.  Bryan,  56-632. 

419.  Although  one  count  fails  to  state  suf- 
ficient facts  to  entitle  the  plaintiff  to  relief 
demanded  therein,  yet  if  such  facts  are  stated 
in  other  parts  of  the  petition  and  objection  to 
the  count  is  not  taken  by  way  of  motion  or  de- 
murrer, it  cannot  be  raised  afterward  by  an 
instruction:  Cruver  v,  Chicago,  M,  <fc  St, 
P.  R.  Co.,  62-460. 

420.  Under  a  former  statutory  provision 
prohibiting  the  statement  of  one  cause  of 
action  in  different  counts,  held,  that  where 
the  petition  showed  that  the  cause  of  action 
was  for  one  wrong  which  in  one  count  was 
styled  malicious  prosecution  and  in  the  other 
false  imprisonment,  held,  that  the  costs  were 
properly  taxed  against  the  plaintiff :  Watson 
V.  Bell,  37--640. 

451.  The  petition  in  an  action  for  personal 
injury  should  not,  ordinarily,  be  divided 
into  counts:  Hammer  v.  Chicago,  R.  I,  <fc 
P.  P.  Co,,  61-56. 

452.  Paragraphs:  One  of  the  paragraphs 
into  which  a  petition  setting  forth  an  equi- 
table cause  of  action  is  divided  is  not  alone 
subject  to  demurrer.  If,  when  taken  with  the 
other  paragraphs,  a  cause  of  action  is  stated, 
that  will  be  sufficient :  Benedict  v.  Hunt,  82- 
27;  Delaware  County  Bank  v,  Duncomhe, 
4S-488. 

4S8.  Whatever  is  numbered  as  a  distinct 
paragraph  should  contain  something  more 
than  a  mere  conclusion  of  law,  based  upon 
statements  of  facts  in  other  paragraphs,  other- 
wise it  may  be  stricken  out  on  motion: 
Cooper  V,  French,  52-531. 

434.  Belief  Ifmifed  to  claim:  Plaintiff 
can  recover  no  more  than  claimed  in  his  peti- 
tion: Cameron  V.  Boyle,  2  Q.  Gr.,  \^;  Stiles 
r.  Brown,  3G.  Gr.,  589. 


425.  Relief  which  is  not  claimed  in  the 
petition  cannot  properly  be  afforded:  Oioynn 
V,  Turner,  18-1. 

426.  It  is  against  the  spirit  and  intent  of 
our  Code  to  allow,  as  fruits  of  litigation,  that 
which  was  not,  by  fair  and  obvious  import  of 
the  pleadings,  put  in  issue  and  litigated  be- 
tween them ;  Pfiffner  v.  Krapfel,  28-27. 

The  judgment  must  conform  to  the  plead- 
ings :  See  Judoments,  §§  22-29. 

427.  NegatiTlng  defenses:  The  plaintiff 
need  not  in  his  petition  negative  matter  which 
it  would  be  proper  for  defendant  to  set  up  by 
way  of  defense  to  the  action :  Durdavey  v, 
Watson,  38-398. 

428.  But  if  the  action  is  apparently  barred 
by  the  statute  of  limitations,  or  is  not  en- 
forceable by  reason  of  the  statute  of  frauds, 
matters  relied  upon  to  overcome  such  appar- 
ent defense  must  be  alleged  or  the  petition 
will  be  subject  to  demurrer:  See  infrOy 
§§  705,  706. 

Statement  of  cause  of  action:  See  su- 
pra, I. 

In  attachment:  As  to  form  and  allega- 
tions of  petition  for  attachment,  see  Attach- 
ment, II. 

420.  Prayer  for  relief:  It  is  error  to  ren- 
der judgment  against  a  defendant  against 
whom  no  prayer  for  relief  is  made :  Mobley 
V,  Dubuque  Qas,  etc,  Co.,  11-71. 

430.  Where  the  petition  set  out  facts 
which  prima  facie  entitled  plaintiff  to  be  re- 
garded as  assignee  of  a  dower  interest,  but 
did  not  specifically  seek  to  have  such  dower 
assigned,  and  defendant  by  answer  and  crosa- 
petitiou  set  up  title  under  a  deed  of  trust  and 
asked  that  his  title  be  quieted,  held,  that  a 
decree  for  defendant  should  bo  modified  so  aa 
not  to  bar  plaintiff  from  asserting  his  rights 
as  assignee  of  the  dower  interest :  Huston  v. 
Seeley,  27-183. 

431.  Where  the  petition  sets  out  a  cause  of 
action  with  the  proper  averments  showing 
damages,  the  fact  that  it  contains  no  prayer 
for  damages  cannot  be  taken  advantage  of 
after  verdict:  Humphreys  v.  Daggs,  1 G.  Gr., 
435. 

482.  Prayer  for  general  relief:  Where 
there  is  a  prayer  for  general  relief,  the  plaint- 
iff may  have  such  relief  against  the  parties 
to  the  action  as  he  shows  himself  entitled  to, 
where  such  relief  is  consistent  with  the  case 
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made  by  the  petition :  Laverty  v.  Sexton,  41- 
485. 

488.  Under  a  general  prayer  for  relief  in 
an  equitable  action  plaintiff  is  entitled  to 
any  relief  in  equity  to  which  he  is  entitled 
under  the  facts  pleaded :  Hoskins  v.  Rcrwe, 
61-180. 

484.  Under  a  prayer  for  general  relief,  any 
relief  may  be  granted  wliich  is  consistent 
with  the  allegations  of  the  pleading  and  sus- 
tained by  the  proof ;  and  it  is  error  to  fail  to 
grant  reUef  to  which  the  party  shows  him- 
self entitled,  though  it  be  not  specially  asked : 
Pond  V,  Waterloo  Agl  Works,  50-596. 

485.  Under  a  general  prayer  for  relief, 
there  may  be  a  decree  for  the  foreclosure  of 
a  mortgage  if  the  facts  stated  justify  such  re- 
lief, although  the  foreclosure  is  not  specific- 
ally asked:  Herring  v.  iViee^y,  43-157 ;  Hait 
V.  Ensign,  61-724. 

486.  Under  a  prayer  for  general  relief 
complainant  may  be  entitled  to  any  relief 
consistent  with  the  case  made  in  his  petition, 
but  not  to  a  decree  covering  matters  not  re- 
ferred to  nor  included  therein  and  as  to 
which  defendant  has  not  properly  had  his 
day  in  court :  Wilson  v.  Horr,  15-489. 

437.  A  court  of  equity  cannot,  under  a 
general  prayer  for  relief,  make  a  decree  or 
grant  relief  which  has  no  proper  basis  in  the 
facts  set  up  in  the  petition :  Casady  v,  Wood^ 
bury  County,  13-118. 

488.  Relief  cannot  be  granted  by  a  decree 
which  is  not  specially  prayed  for  and  is  not 
within  the  contemplation  of  a  general  prayer 
for  relief :  Johnson  t\  Mantz,  69-710. 

489.  Exemplary  damasres  in  an  action  for 
civil  damages  for  sale  of  intoxicating  liquors 
to  husband  being  specially  authorized  by 
statute  need  not  be  asked  in  the  prayer: 
Oustafson  v.  Wind,  62-281. 

440.  Interest:  Where  the  petition  prays 
judgment  for  a  certain  sum  **  with  interest 
and  costs,"  recovery  may  be  had  for  interest 
on  the  sum  so  claimed,  from  the  commence- 
ment of  the  action,  but  not  for  interest  ac- 
crued prior  to  that  time :  Haven  v.  Baldwin, 
5-508;  Butdier  v.  Brand,  6-285;  Barton  v. 
Smith,  7-85 ;  Heffennan  v.  Burt,  7-820 ;  Lyon 
v.  Byington,  10-124;  Anderson  v.  Kerr,  10- 


238;  Anderson   v,  Kerr,    10-236;  Oalley  v. 
Tama  County,  40-49. 

441.  Interest  accruing  after  the  commence- 
ment of  the  action  may  be  included  in  the 
judgment,  although  the  amount  for  which 
judgment  is  asked  in  the  petition  is  not  large 
enough  to  include  such  interest :  Datcson  v. 
Graham,  48-878. 

442.  Where  a  petition  set  forth  a  promissory 
note  drawing  interest  and  alleged  **  that  said 
amount  specified  in  said  note  is  wholly  due 
and  unpaid,"  and  asked  for  "  judgment  for 
the  amount  due  by  the  said  note ;"  h£ld,  not 
erroneous  to  include  in  the  judgment  the  in- 
terest due  on  the  note  up  to  the  rendition  of 
the  judgment :  Smith  v.  Watson,  28-218. 

V.    The  answer;    defenses;    what 

MAY  be  proven  UNDER ;  DENIAL  OF 
SIGNATURE. 

a.  Abatement. 

448.  How  pleaded :  ^  Under  the  provisions 
of  the  Ckxle  of  *51,  held,  that  a  plea  to  the 
jurisdiction,  or  that  there  was  another  action 
pending,  was  as  proper  and  legitimate  as  be- 
fore the  adoption  of  that  Ckxie :  Rawson  v, 
Quiberson,  6-507. 

444.  Pendency  of  another  action:  The 
fact  that  there  is  another  action  pending  be- 
tween the  same  parties  for  the  same  cause  of 
action  may  be  pleaded  in  abatement  to  an- 
other action  in  which  the  same  parties  are 
the  real  parties  in  interest,  although  there 
may  be  other  parties  thereto  who  are  merely 
nominal:  Jennings v,  Wamock,  87-278. 

445.  Where  two  actions  are  brought  for 
the  same  cause  of  action,  but  one  of  them  is 
dismissed  before  that  fact  is  pleaded  in 
abatement  in  the  other,  or  indeed  if  the  one 
be  dismissed  before  the  court  has  in  the 
other  determined  the  sufficiency  of  the  plea 
in  abatement,  the  plea  should  be  overruled. 
(Overruling  Raicson  v.  Guiberson,  6-607): 
R^ish  V,  Frost,  49-188. 

446.  The  pendency  of  another  action  in 
the  name  of  another  plaintiff  suing  on  the 
same  cause  of  action  is  not  a  ground  of 
abatement :  Quest  v,  Byington,  14-80. 


>  Code,  S  2732.  Matter  In  abatement  may  be  stated  in  the  answer  or  reply,  either  together  with  or  without 
causes  of  defense  in  bar,  and  no  one  of  such  causes  shall  be  deemed  to  overrule  the  other;  nor  shall  a  party, 
after  trial  on  matter  of  abatement,  be  allowed  in  the  same  action  to  answer  or  reply  matter  in  bar. 
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447.  An  action  i)ending  in  the  federal 
^onrt  brought  by  creditors  to  set  aside  a  gen- 
eral asmgnment  wiU  not  necessarily  prevent 
an  action  by  the  same  creditors  in  a  state 
court  to  have  the  assignee  enjoined  from 
paying  diridends  under  such  assignment: 
Wurtz  V.  Hart,  13-515. 

448.  That  a  person  seeking  relief  might 
obtain  it  by  cross-bill  in  another  pending  ac- 
tion cannot  be  made  an  objection  in  an  orig- 
inal action :  Otbom  v.  Cloud,  23-104. 

449.  Where  plaintiff  in  one  action  asked 
damages  for  the  use  of  property  by  a  railway 
company,  and  the  company  in  another  action 
sought  to  compel  the  party  who  was  plaintiff 
in  the  furst  to  convey  a  right  of  way  in  ac- 
cordance with  an  alleged  agreement,  held, 
that  although  the  fact  as  to  the  alleged  agree- 
ment  was  in  issue  in  both  actions,  the  pend- 
ency of  the  first  could  not  be  pleaded  in 
abatement  as  to  the  second :  Chicago  <&S,  W. 
R.  Co.  V,  Heard,  44-358. 

450.  The  fact  that  the  party  had  one  ac- 
tion pending  against  the  sheriff  to  enjoin  an 
ex^mtion  sale,  held  not  to  be  matter  which 
should  be  urged  in  abatement  of  an  action 
against  the  purchaser  of  the  property  at  exe- 
cution sale :  Jones  v,  Brandt,  59-332, 

4el.  Jurisdietion:  The  proper  mode  of 
raising  the  objection  of  want  of  jurisdiction 
where  it  is  not  apparent  upon  the  face  of  the 
petition  is  by  pleading  the  facts  in  abate- 
ment :  Meunch  v.  Breitenbach,  41-527. 

4o2.  Award :  The  fact  that  a  cause  of  action 
has  been  settled  by  an  award  on  file  is  matter 
to  be  pleaded  in  abatement,  and  cannot  be 
raised  by  motion  to  dismiss  the  action: 
Hynes  r.  Sabula,  A,  <fe  D,  R,  Co.,  88-258. 

45S.  Garnishment:  That  defendant  has 
been  garnished  for  a  debt  due  the  asssignor 
of  plaintiff  before  assignment,  if  no  judg- 
ment has  yet  been  rendered  in  the  garnish- 
ment proceedings,  is  pleadable  in  abatement 
and  not  in  bar :  Clise  v.  Freebome,  27-280. 

454.  Effect  of  abatement:  Under  Code, 
§  3732,  providing  that  a  party  shall  not  after 
trial  on  matter  of  abatement  be  allowed  to 
answer  or  reply  matter  in  bar,  h^d,  that  the 
sustaining  of  a  demurrer  to  matter  in  abate- 
ment was  not  a  trial  in  such  sense  as  to  pre- 
vent a  setting  up  of  matter  in  bar  by  way  of 
answer:  Winet  v.  Berryhill,  55-411. 

4oS.  The  mere  filing  of  an  answer  setting 


up  a  plea  in  abatement  by  reason  of  defect 
of  parties  will  not  warrant  a  dismissal  of  the 
action :  McCormick  v.  Blossom,  40-256. 

456.  Must  be  pleaded:  Proof  of  matter 
tending  to  abate  the  action,  if  objected  to, 
should  not  be  received  if  such  matter  has  not 
been  pleaded;  and  held,  that  although  a 
champertous  contract  as  to  the  maintenance 
of  plaintifTs  suit  appeared  from  the  evidence, 
yet  as  no  such  fact  was  pleaded,  it  was  not  a 
ground  for  abating  the  action:  Allison  v, 
Chicago  <&  N.  W.  R.  Co.,  42-274. 

b.  Denial, 

457.  What  safflcient:  A  denial  of  each 
and  every  allegation  in  the  adverse  pleading 
in  any  wise  material  not  already  admitted  or 
denied  is  a  proper  form  of  denial :  Ingle  v, 
Jones,  43-286. 

458.  An  answer  consisting  of  a  direct 
traverse  of  the  statements  of  the  petition,  al- 
though amounting  to  a  negative  pregnant, 
cannot  be  regarded  as  a  mere  nullity :  Doo- 
little  V.  Greene,  32-123. 

459.  Where  plaintiff,  in  a  petition  in 
equity,  alleged  the  purchase  by  defendant  of 
certain  property  with  the  means  of  plaintiff, 
and  sought  to  hold  defendant  as  trustee  of 
such  property,  and  defendant,  after  denying 
the  allegations  of  plaintiff's  petition,  pro- 
ceeded to  state  what  was  done  with  the 
money  alleged  to  have  been  invested  in  such 
property,  held,  that  such  allegations  of  de- 
fendant were  not  by  way  of  counter-claim, 
but  by  way  of  denial,  and  were  not  irrele- 
vant :  Childs  v,  Oriswold,  15-438. 

460.  As  legal  conclusion:  An  answer 
which  makes  a  denial  as  a  conclusion  or  in- 
ference from  facts  stated  is  not  to  be  consid- 
ered as  a  general  denial  of  plaintiff's  petition : 
Wright  v.  Schmidt,  47-283. 

461.  Where  plaintiff  averred  a  written  as- 
signment to  him  of  the  cause  of  action,  held, 
that  a  denial  of  the  assignment  was  not  suf- 
ficient and  that  defendant  should  have  de- 
nied the  execution  thereof:  Cottle  v.  Cole, 
20-481. 

463.  An  answer  which  simply  denies  a 
fact  of  which  the  record  set  out  in  the  pe- 
tition is  conclusive  evidence,  or  which  denies 
the  conclusion  drawn  from  the  facts  alleged 
in  the  petition,  is  insufficient  and  subject  to 
demurrer:  State  v.  Bryant,  55-451. 
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463.  What  denial  pnts  In  Issue:  A  gen- 
eral denial  in  an  answer  to  a  petition  which 
alleges  performance  of  a  contract  does  not 
put  in  issue  the  fact  of  the  existence  of  the 
contract,  nor  constitute  a  denial  of  a  recital 
in  the  petition  that  a  deposit  of  money  has 
been  made  as  a  condition  precedent :  Halferty 
V,  WHmering,  112  U.  S.,  713. 

464.  An  answer  by  a  corporation  defend- 
ant in  an  action  on  a  note  and  mortgage, 
denying  that  the  note  sued  on  is  its  note  and 
that  it  was  ever  made  and  executed  by 
defendant,  field  to  put  directly  in  issue 
the  allegations  of  the  x>etition  that  the  note 
and  mortgage  were  executed  by  defendant 
through  its  duly  authorized  board  of  trustees, 
and  to  authorize  defendant  to  show  that  per- 
sons signing  the  note  and  mortgage  were  not 
trustees  of  defendant  and  had  no  authority 
to  execute  such  instruments,  and  therefore 
that  the  answer  was  not  sham  and  irrelevant : 
Babbage  v.  Second  Baptist  Church,  54-172. 

465.  Denial  of  intent:  Where  the  petition 
in  an  action  for  slander  alleges  the  effect  of 
words  spoken  and  the  intent  of  the  speaker 
to  have  been  to  charge  plaintiff  with  a  crime, 
a  denial  that  defendant  intended  to  or  did 
charge  plaintiff  with  the  commission  of  a 
crime  by  the  language  used  raises  a  mate- 
rial issue :  Wilkin  v.  Tharp,  55-609. 

466.  Denial  of  information  or  belief: 
A  denial  of  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of 
allegations  contained  in  the  petition  is  in  ef- 
fect a  denial  of  the  matter  thus  pleaded  and 
puts  the  same  in  issue:  Carr  v.  Bosworth, 
68-669. 

467.  An  answer  simply  denying  any  knowl- 
edge or  information  with  respect  to  a  note 
upon  which  action  is  brought  cannot  be 
held  frivolous.  An  answer  will  not  so  be 
held  unless  its  insufficiency  is  so  clear  that 
it  is  apparent  on  a  mere  inspection :  McFar- 
land  V.  Lester,  26-260. 

468.  An  allegation  that  defendant  has  no 
knowledge  or  information  as  to  a  certain 
fact  alleged  in  the  petition,  and,  therefore, 
upon  such  knowledge  alleges,  upon  informa- 
tion and  belief,  that  the  fact  is  not  true,  is  a 
sufficient  denial  to  put  the  allegation  of  the 
petition  in  issue :  Leyner  v.  Puller,  67-188. 

469.  A  statement  that  defendant  has  no 
information  sufficient  to  form  a  belief,  etc.. 


is  not  sufficient  to  raise  an  issue.  The  denial 
should  be  of  any  knowledge  or  information: 
Manny  v,  French,  23-250;  Claflin  v.  Reese, 
54-544. 

470.  An  allegation  that  the  party  has  no 
knowledge  sufficient  to  form  a  belief  is  not 
sufficient  to  raise  an  issue :  Cutler  v,  McCor^ 
mick,  48-406,  415. 

471.  Denial  and  admission:  A  general 
denial  in  an  answer  will  apply  only  to  facts 
not  admitted  in  the.pleading :  Moore  v,  Isbd, 
40-383. 

472.  Denial  in  sense  not  intended: 
Where  an  averment  taken  in  the  sense  in 
which  it  is  intended  by  the  pleader  is  not  de- 
nied, no  issue  is  raised  thereon :  Fellows  v, 
Wehb,  43-133. 

478.  Denial  not  subject  to  demurrer: 
Denials  whether  general  or  special  are  not 
subject  to  demurrer.  If  informal,  redundant 
or  otherwise  objectionable,  the  denial  should 
be  reformed  on  motion :  Oleson  v.  Hendrich- 
son,  12-222. 

474.  A  denial  is  not  subject  to  demurrer 
even  though  it  be  of  a  fact  shown  by  a  record 
which  is  set  out  in  the  petition :  State  ex  rd. 
V,  Davenport,  12-335. 

475.  So  far  as  an  answer  amounts  to  a  de- 
nial of  the  petition,  it  cannot  be  assailed  by 
demurrer:  Stuart  v.  Aumiller,  37-102. 

476.  Where  the  answer  interposes  a  gen- 
eral denial  putting  in  issue  some  fact  which 
is  essential  to  plaintiff's  right  of  recovery,  a 
demurrer  to  the  entire  answer  will  not  be 
sustained:  Hine  v.  Keokuk  <Sb  D,  M,  R,  Co,, 
42-686. 

477.  A  demurrer  to  such  an  answer  will 
not  be  sustained  unless  it  contains  averments 
which  show  affirmatively  that  there  is  no  de- 
fense: Stratton  v,  Drenan,  58-571. 

478.  Not  to  be  deemed  friyolous :  The  fact 
that  an  answer  is  but  a  general  denial  will 
not  warrant  its  being  stricken  from  the  files. 
Such  an  answer  is  not  manifestly  frivolous, 
nor  is  it  scandalous  or  irrelevant :  Keeney  v, 
Lyon,  10-546. 

479.  What  admissible  under  general  de- 
nial:  Where  the  evidence  tends  to  disprove 
material  matter  alleged  by  plaintiff  and  de- 
nied by  defendant,  it  is  admissible  without 
any  special  defense  being  pleaded :  Johnson 
V.  PenneU,  67-669. 

480.  Where   a   title  is  attacked    on  the 
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gnmnd  of  fraud,  a  general  denial  of  the  plead- 
ing is  sufficient  to  authorize  any  proof  show- 
ing Uiat  the  title  is  not  fraudulent :  Bay  v. 
Tecibout,  65-157. 

4S1.  €toneral  Issae:  Under  a  general  de- 
nial, defendant  may  not  introduce  evidence 
of  all  the  facts  which  might  have  been 
proved  under  the  general  issue  at  common 
law,  but  is  confined  to  contesting  the  facts 
aUeged  in  the  petition;  but  he  may  intro- 
duce as  evidence  whatever  goes  to  contro- 
vert or  disprove  the  facts  alleged  in  the 
petition  which  are  denied  in  the  answer: 
0ie8on  v.  Hendrideson,  12-222. 

482.  Under  our  system  of  pleading  there 
B  no  general  issue,  and  a  defendant  should 
plead  any  defense  he  intends  to  interpose: 
Hagan  v.  Burch,  8-809. 

483.  The  Code  in  providing  for  a  gen- 
eral demurrer  does  not  authorize  anything 
corresponding  to  the  general  issue  at  com- 
mon law,  which  is  unknown  under  our  sys- 
tem of  pleading.  Under  the  general  denial, 
any  affirmative  defense  can  be  proved, 
but  no  evidence  is  competent  which  does 
not  tend  to  n^atlve  some  fact  which 
plaintiff  is  bound  to  prove  in  order  to 
entitle  him  to  recover:  Scott  v,  Morse, 
54-732. 

484.  Corerlnre:  The  fact  of  coverture  ex- 
isting at  the  time  of  the  execution  of  a  note 
may  be  introduced  in  evidence  under  the 
g^eneral  issue  in  an  action  upon  such  note: 
I^xinter  v.  Weatherford,  1  G.  Gr.,  97. 

485.  Trespass:  In  an  action  of  trespass, 
defendant  may  under  the  general  denial  in- 
troduce evidence  to  show  that  he  took  and 
held  possession  of  the  property  under  an 
ag;reement  with  and  by  consent  of  plaintiff : 
Vf'aaace  r.  Bobb,  87-192. 

486.  Under  an  answer  by  simple  denial  in 
on  action  for  trespass,  the  defendant  cannot 
excuse  the  trespass  by  proving  the  right  of 
possession  or  title  in  a  third  person :  Patter- 
9on  V.  Clark,  20-429. 

487.  Necrligence:  Where  plaintiff  seeks  to 
recover  for  negligence  of  defendant  and 
the  answer  contains  a  denial  of  the  allega- 
tions of  the  petition,  defendant  may  prove 
9ctB  tending  to  show  the  exercise  of  care. 
8acb  proof  negatives  negligence  and  is  not 

in  support  of  an  affirmative  defense:  Kendig 
r.  Overhuber,  58-195. 


488.  Payment:  Evidence  of  payment  may 
be  introduced  in  an  action  upon  a  contract 
under  a  general  denial  of  indebtedness :  Sin- 
namon  v.  Mdboum,  4  G.  Gr.,  809. 

4St).  A  plea  of  payment  is  not  an  affirma- 
tive defense:  Stax^y  v,  Stichton,  9-899;  Poto- 
eaheik  County  v.  Mickel,  10-76. 

490.  Where  plaintiff  in  his  petition  claimed 
an  amount  due  and  defendant  set  up  a  con- 
tract with  plaintiff  and  alleged  full  payment 
thereunder,  Jield,  that  the  averments  of  de- 
fendant were  not  by  way  of  confession  and 
avoidance,  but  in  full  denial,  and  that  the 
burden  of  proving  the  sum  due  was  upon 
plaintiff:  Oarretaon  v,  Bitzer,  57-469. 

491.  Denial  of  ownership  of  note:  Where 
a  plaintiff  claims  to  be  the  owner  of  a  promis- 
sory note  and  seeks  to  recover  its  value  from 
defendant  as  wrongfully  in  possession  there- 
of, defendant  may  merely  deny  plaintiff's 
allegations  and  need  not  allege  or  prove  own- 
ership in  himself.  In  order  to  recover, 
plaintiff  must  prove  defendant's  possession 
unlawful :  GaskeU  v,  Patton,  58-163. 

492.  Denial  of  indebtedness:  An  answer 
merely  denying  that  plaintiff  is  entitled  to 
recover  the  amount  claimed,  but  not  putting 
in  issue  plaintiff's  cause  of  action,  does  not 
raise  any  issue  triable  by  jury,  but  the  court 
may  proceed  to  render  judgment  as  upon  de- 
fault :  Mann  v,  Howe,  9-546 ;  Sheldon  v.  Mid- 
cOeton,  10-17. 

498.  Denial  of  an  indebtedness  to  plaintiff 
in  any  sum  whatever  raises  no  issue :  Mclnr 
tosh  V.  Lee,  57-856. 

494.  A  denial  that  'Hhere  is  due  on  said 
note  the  sum  of,  etc. ,  as  claimed  by  plaintiiff ," 
held  not  sufficient  as  an  answer,  and  assailable 
by  demurrer :  Stucksleger  r.  Smith,  27-286. 

495.  A  general  denial  of  indebtedness  as 
claimed  in  the  petition  is  not  sufficient  to 
put  in  issue  the  execution  of  a  note  sued  on, 
nor  plaintiff's   property  therein,   and  such 

.facts  will  be  deemed  admitted:  Morton  v. 
Coffin,  29-235. 

496.  Where  defendant  denied  owing  the 
amount  claimed  in  the  petition,  but  pro- 
ceeded to  state  matters  which  he  claimed 
showed  the  absence  of  such  indebtedness, 
and  the  matters  so  stated  were  held  insuffi- 
cient, on  demurrer,  to  constitute  a  defense, 
field,  that  no  issue  was  left  on  the  denial: 
Bridge  v.  lAvingston,  11-67. 


288 


PLEADINGS,  V,  c. 


Special  defenses ;  conf esnon  and  avoidance. 


497.  A  denial  that  defendant  owes  the  sum 
claimed  in  the  pleading  or  any  other  sam  is 
a  sufficient  denial  to  put  in  issue  the  indebt- 
edness: Godfrey  V.  Cruise,  1-92. 

498.  Where  an  answer  averred  that  there 
was  no  valid  ordinance  under  which  a  cer- 
tain license  was  issued,  held,  that  in  the  ab- 
sence of  a  motion  for  more  specific  statement, 
it  sufficiently  put  in  issue  the  validity  of  a 
pretended  ordinance  under  which  such  li- 
cense was  issued :  Homer  v,  Bowley,  51-620. 

o.  Speoial   defenses;    confession   a/nd 

avoidance. 

499.  What  may  be  pleaded  as  a  special 
defense:  Defendant  may  plead  as  a  defense 
any  fact  which  will  defeat  plaintiffs  claim 
for  relief:  Kelseyv.  Kelsey,  57-888. 

500.  It  is  the  policy  of  the  law  to  settle  all 
controversies  and  litigations  without  any  un- 
necessary multiplication  of  suits,  and  if  in 
one  action  all  the  rights  of  the  parties  may 
be  determined,  it  will  be  done  without  requir- 
ing other  suits  to  be  instituted :  Ibid. 

As  to  what  may  be  proven  under  a  general 
denial  without  pleading  a  special  defense,  see 
supra,  §^  479-498. 

501.  Defense  mast  be  pleaded:  In  an  ac- 
tion to  enforce  a  contract  for  taking  and 
leaving  cars  on  a  side-track,  it  was  alleged  as 
a  part  of  the  defense  that  plaintiffs  had  been 
negligent  in  handling  cars  left  for  them  on 
said  side-track.  Such  defense  not  being 
pleaded  by  way  of  counter-claim  or  as  a  de- 
fense in  bar  to  plaintiffs'  action,  held  prop- 
erly stricken  from  the  files  on  motion: 
Amsden  v,  Dubuque  <fc  S,  C,  K  Co,,  18-183. 

502.  Facts  constituting  but  a  mere  argu- 
mentative denial,  which  so  far  as  material 
are  admissible  under  the  general  denial,  may 
be  stricken  out  on  motion :  De  Forrest  v,  But- 
ler, 63-78. 

508.  A  party  may  not  plead  one  defense 
and  prove  another :  Eiiby  i\  Schee,  51-433.     . 

504.  Mast  be  respoiisiye  to  petition:  The 
defendant  cannot  set  up  a  supposed  or  pre- 
sumed ground  of  claim  for  plaintiff,  and 
then  plead  to  it  himself,  and  thus  put  the 
plaintiff  to  the  necessity  of  pleading  to  it 
also :  KUboume  v,  Lockinan,  &-880. 

505.  Defense  imposing  liability  on  de- 
fendant: A  defendant  cannot  interpose  a  de- 
fense, the  result  of  which  will  be  to  cause  a 


damage  which  he  will  be  under  obligation  to 
pay.  Tlie  obligation  to  pay  the  damage  to 
result  would  prevent  the  interposition  of 
the  defense,  a  circuity  of  actions  being  dis- 
favored: First  Nat  Bank  v.  ScMiehting, 
4(M51. 

506.  Afflrmatlre  denial:  Where  defend- 
ant, denying  the  allegations  of  the  petition 
setting  up  plaintiiTs  claim  of  right  to  prop- 
erty and  possession,  affirmed  that  he  (de- 
fendant) was  entitled  to  such  property  and 
possession,  held,  that  the  latter  allegations 
did  not  constitute  new  matter:  Bunt  v,  Ben- 
nett, 4  G.  Gr.,  519. 

507.  Fallare  to  prore  afflrmatlre  denial: 
If  the  material  allegations  of  the  petition 
are  neither  proved  nor  admitted,  the  plaintiff 
cannot  recover  because  of  the  failure  of  de- 
fendant to  prove  the  allegations  of  his  an- 
swer: Iowa  County  v,  Huston,  89-838. 

508.  Want  of  anttaoritj  to  sne:  Where 
defendant  by  his  answer  avers  that  plaintiff 
has  no  authority  to  sue,  plaintiff  should  join 
issue  with  defendant  upon  such  answer  and 
prove  his  authority.  Such  an  answer  cannot 
be  attacked  by  demurrer:  Merritt  v,  Daniels, 

!  10-196. 

509.  Matter  In  ayoidanee,  such  as  that  de- 
fendant is  not  liable  by  reason  of  judgment 
having  been  rendered  against  him  for  an  in- 
debtedness in  a  garnishment  proceeding, 
must  be  specially  pleaded  and  cannot  be 
shown  under  a  general  denial:  Walters  v. 
Washington  Ins,  Co,,  1-404. 

510.  Want  of  stamp:  Any  defense,  such 
as  that  the  instrument  sued  on  is  not  stamped 
as  required  by  the  United  States  revenue 
laws,  must  be  specially  pleaded :  Olidden  v, 
Higbee,  81-879. 

511.  Fraud  relied  upon  as  a  defense  must 
be  specially  pleaded:  Hoot  v,  Schaffner,  89- 
875. 

512.  An  allegation  in  an  answer  to  a  peti- 
tion on  a  note  of  a  fact  showing  that  plaintiff 

j  is  not  a  bona  fide  holder  thereof,  and  that  it 
was  obtained  through  fraud  and  without 
consideration,  constitutes  a  sufficient  trav- 

j  erse  of  the  petition,  and  if  notice  of  fraud  or 
of  want  of  consideration  is  established,  it 
will  defeat  recovery  although  plaintiff  prove 
that  he  became  a  holder  of  the  note  for 
value  before  maturity :  Moore  v.  Moore,  89- 
461. 
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5 IS.  Want  of  consideration:  Where 
plaintiff  sues  upon  a  written  contract,  it  is 
incumbent  upon  defendant  to  aver  want  of 
consideration  if  he  relies  thereon :  Z7nit*er- 
tiiy  of  Den  Moines  v.  Livingston^  57-307. 

That  consideration  is  presumed  in  a  writ- 
ten contract,  see  Contracts,  g§  260-265. 

Ill 4.  If  defendant  relies  as  a  defense  to  an 
action  for  services  performed  upon  an  agree- 
ment that  they  should  be  rendered  without 
compensation,  he  should  specially  plead  that 
fact,  and  evidence  thereof  will  be  irrelevant 
under  a  general  denial:  Scott  v,  Morse,  54- 
732. 

51^.  Where  the  answer  denied  that  there 
was  any  consideration  for  a  note  sued  on,  with- 
out stating  the  facts  upon  which  this  allega- 
tion was  based,  held,  by  part  of  the  coiu*t, 
that  it  was  not  demurrable,  but  could  be  at- 
tacked, if  at  all,  only  by  motion  to  make  more 
specific  But  the  other  members  of  the  court 
held  that  as  it  was  stated  that  the  note  was 
a  gift  and  the  petition  showed  that  expenses 
had  been  incurred  by  reason  thereof,  the 
facts  stated  constituted  no  defense,  and  the 
answer  might  be  assailed  by  demurrer: 
Simpson  Centenary  College  v.  Bryan,  60- 


31 6L  Exception:  Where  an  exception 
exists  which  constitutes  a  defense,  such  ex- 
ception should  be  pleaded  by  defendant,  and 
any  matter  available  as  against  such  excep- 
tion should  be  pleaded  by  way  of  reply: 
MeCormick  v.  HoTbrook,  22-487. 

al7.  In  case  of  trespass:  If  the  defense  is 
that  the  property  did  not  belong  to  plaintiff 
bat  belonge<l  to  defendant,  the  answer  must 
set  up  this  fact  before  defendant  can  be  al- 
low^ed  to  prove  it  on  the  trial:  Dyson  v. 
Ream,  »-51. 

518w  Defendant  cannot  excuse  a  trespass 
by  proving  that  the  right  of  possession  or 
title  is  in  some  third  person  without  pleading 
such  fact  as  a  general  defense :  Patterson  v. 
dark,  20-429. 


519.  Confession  and  avoidance:  A  party 
pleading  new  matter  in  avoidance  must  first 
confess  either  expressly  or  by  implication 
that  which  he  proposes  to  avoid :  Martin  v, 
Stcearengen,  17-S46;  Anson  v,  Dvnght,  18- 
241;  Morgan  v,  Hawkeyelns.  Co.,  37-859. 

520.  The  answer  should  specifically  deny, 
or  admitting,  should  set  forth  that  which 
would  justify  and  avoid  every  material  alle- 
gation in  the  petition :  Hutchinson  v,  Sang^ 
ster,  4  G.  Gr.,  840. 

521.  A  party  desiring  to  plead  in  avoidance 
must  confess  the  fact  sought  to  be  avoided : 
Howes  V.  Carver,  7-491. 

But  a  general  denial  and  a  confession  and 
avoidance  in  separate  divisions  are  permitted : 
See  infra,  §§  551-554. 

523.  If  new  matter  is  pleaded  in  avoidance, 
there  should  be  in  the  same  count  a  confes- 
sion that  but  for  such  new  matter  the  action 
could  be  maintained;  and  in  a  particular 
case,  Jield,  that  the  different  counts  of  the 
answer  setting  up  new  matter  in  avoidance 
did  by  implication  admit  a  cause  of  action: 
Morgan  v.  Haivkeye  Ins.  Co,,  87-859. 

523.  In  a  particular  case,  held,  that  the 
answer  did  not  contain  sufficient  confession 
to  warrant  proof  of  matter  in  avoidance: 
Abbott  V.  Sartori,  57-656. 

d.  Denial  of'  si^ature  to^  or  execution 
of^  vyritten  instrument} 

524.  Signature  deemed  genuine  unless 
dented:  Where  the  assignment  of  a  judg- 
ment is  set  out,  the  signature  to  such  assign- 
ment will  be  deemed  true  until  denied  under 
oath:  Edmonds  V.  Montgomery,  1-148. 

525.  So  held,  also,  in  an  action  against  the 
guarantor  of  a  promissory  note :  Partridge  v, 
Patterson,  6-514. 

526.  This  statutory  provision  is  applicable 
in  case  of  city  warrants :  Clark  v.  Des  Moines, 
19-199,  227. 

527.  Also  in  case  of  county  warrants: 
Clark  V.  Polk  County,  19-248. ' 


>  Gbde,  {  2790.  Wlien  a  written  instniment  Is  referred  to  in  a  pleading,  and  the  same,  or  a  copy  thereof,  is 
inooriiorated  In  or  attached  to  such  pleading,  the  signature  thereto,  and  to  any  Indorsement  thereon,  shall  be 
deefDed  genuine  and  admitted,  unless  the  i>er8on  whose  signature  the  same  purports  to  be,  shall,  in  a  pleading 
or  vriting  filed  within  the  time  allowed  for  pleading,  deny  the  genuineness  of  such  signature  under  oath.  If 
•och  instrument  be  not  negotiable,  and  purport  to  be  executed  by  a  person  not  a  party  to  the  proceeding,  the 
^gxiatiire  thereto  shall  not  be  deemed  genuine  or  admitted,  If  a  party  to  the  proceeding,  in  the  manner  and 
wuhin  the  time  before  mentioned,  state  under  oath  that  he  has  no  knowledge  or  information  sufflcient  to  en- 
able him  to  form  a  belief  as  to  the  genuineness  of  such  signature.  The  person  whose  signature  purports  to  be 
fl^iwd  to  such  instrument,  shall,  on  demand,  be  entitled  to  an  inspection  thereof. 

Voi^II  — 19 
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o28.  In  an  action  upon  a  bond  of  a  district 
township,  the  answer  not  being  under  oath, 
hddf  that,  the  signature  being  shown  to  be 
genuine,  there  was  no  error  in  admitting  the 
bond  in  evidence:  Curry  v.  District  T^p, 
6a-102. 

529.  Effect  of  denial:  Where  the  genuine  • 
ness  of  the  signature  is  denied  under  oath, 
the  party  seeking  to  introduce  the  instru- 
ment in  evidence  cannot  do  so  until  he  has 
established  prima  fade  the  genuineness  of 
the  signature ;  and  in  case  the  signature  is 
that  of  an  agent  purporting  to  act  for  the 
principal,  whose  name  is  signed  to  the  instru- 
ment, the  authority  of  the  agent  to  bind  the 
principal  must  be  shown:  Miller  v.  House, 
67-737. 

530.  Where  denial  ander  oath  not  re- 
quired: The  statutory  provision  does  not  ap- 
ply to  an  administrator  suing  on  the  note  of 
his  decedent,  and  a  denial  by  him  of  the 
execution  puts  in  issue  the  genuineness  of 
the  signature:  Ashworth  v.  Orubbs,  47-353. 

581.  By  Yfhom  deuial  made:  The  denial 
under  oath  contemplated  in  the  statute  must 
be  by  the  party  whose  signature  it  purports 
to  be:  Walker  v.  Sleight,  80-810. 

532.  A  denial  by  the  maker,  of  the  genu- 
ineness of  the  signature  of  an  indorser,  is 
not  sufficient  to  throw  the  burden  of  proving 
the  genuineness  of  such  signature  upon  the 
party  claiming  thereunder :  Robinson  v.  Lair, 
31-9. 

533.  Under  a  prior  statute  it  was  held  that 
the  denial  under  oath  was  required  to  be 
made  by  defendant,  although  the  instrument 
purported  to  be  signed  by  an  agent  or  another 
person  for  him:  Thompson  v.  Abbott,  11-198. 

534.  What  sufficient  deuial  of  signature: 
The  denial  that  a  note  sued  on  was  for  a  val- 
uable consideration  assigned  and  indorsed  to 
plaintiH  by  defendant  or  by  any  other  person 
with  his  knowledge  or  assent,  at  the  time  set 
forth  in  the  plaintiffs  petition,  although 
under  oath,  does  not  amount  to  a  denial  of 
defendant's  signature:  Carle  v,  Cornell, 
11-874. 

585.  Denial  of  execution :  Under  this 
statutory  provision,  a  denial  of  the  execu- 
tion of  the  instrument  will  not  be  sufficient 
to  put  in  issue  the  genuineness  of  the  signa- 
ture :  Loomis  v,  Metcalf,  80-382. 

580.  Nor  will  a  denial  of  knowledge  or  in- 


formation as  to  the  signing  of  the  instrument 
put  the  signature  in  issue:  Hall  v,  JEtna 
Mfg.  Co.,  30-215. 

587.  Nor  will  denial  that  defendant  ever 
signed  or  executed  an  instrument  of  such 
tenor  and  effect  raise  such  an  issue :  Douglass 
V.  Matheny,  85-112. 

588.  An  answer  admitting  the  making  of 
a  note  at  the  time  specified  in  the  petition, 
similar  in  tenor  to  the  copy  declared  on,  but 
stating  that  whether  the  one  sued  on  was  the 
identical  note,  and  the  defendant's  signature 
thereto  genuine,  were  matters  with  which 
he  was  not  acquainted,  and  therefore  re- 
quiring plaiutiff  to  prove  the  same,  held  not 
to  be  such  a  denial  as  to  raise  an  issue  with 
reference  to  the  execution  of  the  note :  Shel- 
don V,  Middleton,  10-17. 

539.  It  is  not  necessary  that  the  answer 
shall  be  sworn  to  in  order  to  raise  an  issue  on 
the  execution  of  a  note.  Tlie  statutory  pro- 
vision gives  to  defendant  the  privilege  of  de- 
nying the  genuineness  of  the  signature  under 
oath  and  thus  changing  the  burden  of  proof 
to  plaintiff,  who  must  then  prove  its  genu< 
ineness:  Lyon  v.  Bunn,  6-48;  Seachrist  v. 
Griff eth,  6-390;  Terhunev.  Henry,  13-99. 

540.  A  denial,  though  not  sworn  to,  puts 
in  issue  the  execution  so  far  as  to  prevent  its 
being  taken  as  admitted :  Fannoji  v.  Robin- 
son,  10-272. 

541.  Under  a  denial  of  the  execution,  de- 
fendant may  introduce  evidence  that  the 
instrument,  by  reason  of  alterations  or  other- 
wise, is  not  such  as  he  signed,  without  hav- 
ing denied  the  genuineness  of  the  signature 
under  oath :  Lake  v,  Cruikshank,  31-395. 

542.  Burden  of  proof:  Where  a  written 
instrument  was  relied  upon  by  a  party  in 
his  pleading,  but  was  not  so  'set  out  by  copy 
that  the  opposite  party  was  required  to  deny 
the  genuineness  of  the  signature  under  oath, 
h^eld,  that  such  instnunent  should  not  have 
been  admitted  in  evidence  over  an  objection 
thereto,  until  evidence  tending  to  prove  its 
genuine  character  had  been  introduced :  Sajf 
V.  Frazier,  49-454. 

543.  The  object  of  the  statutory  provision 
is  to  change  the  burden  of  proof  in  respect  ta 
the  execution  of  the  instrument,  and  cast  it 
upon  defendant,  but  defendant  is  not  es- 
topped from  controverting  the  execution  of 
the  instrumenti  or  his  signature  thereto,  by 
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proof,  where  he  has  denied  the  execution  in 
his  answer:  Sankey  v.  Trumpf  85-267. 

»44.  Defendant  may,  by  answer  not  under 
oath,  deny  the  g^enuineness  of  his  signature, 
and  support  sucli  allegation  by  proper  evi- 
dence, the  burden  of  proof  being  upon  him : 
Brayley  v.  Hedges^  52-623. 

54e.  Whilst  a  denial  of  the  execution  of  a 
note  will  not  cast  upon  plaintiff  the  burden 
ot  proving  the  si|^nature,  yet  it  will  permit 
defendant  to  prove  that  the  signature  is  not 
hk:  SvUy  v.  Goldsmith,  49-690. 

546.  When  a  signature  is  denied  under 
oath,  while  the  defendant  must  introduce 
some  evidence  to  support  his  defense  and 
overthrow  the  prima  facie  case  made  by  the 
writing,  yet,  when  he  has  done  so,  the  onus 
probatidi  as  to  the  genuineness  of  the  signa- 
tars  rests  upon  plaintiff:  Farmers',  etc, 
Baxkk  «.  Young,  86-44. 

d47.  Signature  admitted:  When  a  written 
contract  is  set  out  in  the  pleadings  and  recog- 
nized by  the  parties  on  both  sides,  it  is  not 
necessary  for  them  to  prove  the  signature : 
Bmcen's  Estate  v.  Crow,  4  G.  Gr.,  520. 

•4S.  Where  the  execution  of  a  contract  set 
out  in  the  pleadings  is  not  denied  under  oath 
and  there  is  no  evidence  tending  to  show  that 
it  has  not  been  duly  executed,  its  execution 
alioald  be  regarded  as  admitted :  Templin  v, 
BothweOer,  56-259. 

e.  Inconsistent  defenses. 

549.  Allowed:  Inconsistent  defenses  may 
be  stated  in  the  same  answer  (being  author- 
ized by  Code,  §2710):  Morgan  v.  Hawkeye 
Co.,  87-359. 
diO.  The  rule  of  the  common  law  as  modi- 
by  the  statute  of  5th  Anne  was  that 
matter  in  confession  and  avoidance  might  be 
pleaded  with  the  general  denial  and  did  not 
take  away  the  necessity  of  plaintiff  first  mak- 
ing; out  his  case :  Grash  v.  Sater,  6-301. 
ML  A  plea  in  confession  and  avoidance 
not  destroy  the  force  and  effect  of  a  gen- 
denJaJ;  the  burden  of  proof  still  being 
upon  plaintiff:  Quigley  v.  Merritt,  11-147, 

oSSp  An  admission  in  the  nature  of  a  con- 

feamon  and  avoidance  does  not  admit  matters 

fonnaHj  denied  in  other  counts  of  the  an- 

twet:  l^eadway  v.  Suywc  CityASt.  P.  R 


558.  Pleading  the  statute  of  limitations  as 
to  an  adverse  title  does  not  constitute  an  ad- 
mission of  want  of  title  in  the  party  so  plead- 
ing: Tablerv.  Callanan,  49-362. 

554.  Notwithstanding  the  statutory  pro« 
vision  allowing  inconsistent  defenses,  a  denial 
and  a  confession  and  avoidance  of  the  affirm- 
ative allegations  of  an  answer  not  constituting 
a  counter-claim  cannot  be  set  up  in  the 
reply.  Such  a  denial  not  being  proper  in  a 
reply  will  be  disregarded,  and  the  allegation 
of  the  answer  will  be  deemed  admitted  by 
the  reply  in  confession  and  avoidance:  Mead" 
owsv.  Hawkeye  Ins.  Co.,  62-387. 

555.  A  defendant  cannot,  while  denying  a 
fact  essential  to  plaintiff's  recovery,  base  a 
claim  for  affirmative  relief  on  the  same  fact : 
Baird  v,  Morford,  29-531. 

556.  Although  a  party  may  plead  incon- 
sistent defenses,  he  cannot  claim  property 
under  two  inconsistent  rights  at  the  same 
time :  Crawford  v.  Nolan,  70-97. 

557.  An  admission  in  one  defense  made 
necessary  by  the  nature  of  that  defense  is 
not  to  be  construed  as  affecting  a  different 
defense  inconsistent  with  such  admission: 
Barr  v.  Hack,  46-308 ;  Heinrichs  v.  Terrell, 
65-25. 

558.  Defendant  should  have  the  full  bene- 
fit of  each  defense  pleaded.  Therefore,  in  an 
action  of  slander,  where  defendant  pleaded 
general  denial  and  justification,  ?ield,  that  the 
admission  in  the  plea  of  justification  could 
not  avail  plaintiff  upon  trial  of  the  issue 
raised  by  the  general  denial :  Barr  v.  Hack, 
46-308;    Herzman  v.  Oberf  elder,  54-83. 

f.  Equitable  defenses. 

559.  In  actious  at  law:  By  statutory  pro- 
vision (Code,  §  265o),  an  equitable  defense 
may  be  pleaded  in  an  action  at  law :  Rogers 
V.  Gvnnn,  21-58. 

560.  Thus,  in  an  action  on  a  judgment,  de- 
fendant ma}'^  set  up  as  an  equitable  defense 
any  matter  which  lie  might  have  made  the 
ground  of  an  equitable  suit  directly  assailing 
the  judgment :  Ibid. 

561.  Affirmative  defenses,  equitable  in 
their  nature,  are  to  be  viewed  in  the  same 
manner  as  to  substance  as  though  the  same 
facts  had  been  made  the  basis  of  a  petition 
in  chancery :  Penny  v.  Cook,  19-538. 
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562.  The  right  of  a  defendant  to  avail  him- 
self of  an  equitable  defense  is  not  limited  to 
any  paiticular  kind  of  action,  but  is  general : 
Thompson  v.  Hurley,  19-331. 

568.  An  equitable  defense  being  inter- 
posed, it  may  be  sustained  by  such  proof  as 
is  properly  admissible  on  the  trial  of  such  an 
issue.  The  proper  practice  is  to  try  the 
equitable  issues  first,  afterward  the  other 
issues,  if  any  remain:  Byera  v,  Rodahaughf 
17-58. 

564.  Where  the  answer  to  a  petition  at 
law  set  up  both  legal  and  equitable  defenses, 
and  the  cause  was  tried  by  a  referee  without 
any  separation  of  the  issues,  held,  that  al- 
though one  of  the  parties  served  separate 
notice  of  appeal  as  from  two  cases,  it  would 
be  treated  on  appeal  as  one  case,  and  tried 
as  an  equitable  action :  Van  Orman  v.  Mer- 
nil,  27-476. 

565.  Where  defendant  seeks  to  show  that 
by  reason  of  mutual,  material  mistake,  a 
contract  never  received  the  assent  of  the 
parties  thereto,  the  issue  thereby  raised  is 
one  of  law  and  not  equitable:  Carey  v, 
Chinnison,  65-702. 

566.  The  defense  that  certain  conditions 
on  which  a  contract  to  convey  land  was 
made  have  not  been  performed  is  not  an  equi- 
table defense  but  is  simply  a  legal  defense  to 
the  title  under  the  contract:  In  re  Smith, 
56-270. 

567.  Where  the  plaintiff  brought  action 
for  the  possession  of  specific  personal  prop- 
erty, alleging  his  ownership  thereof,  and  on 
the  trial  introduced  a  bill  of  sale  as  evidence 
of  such  ownership,  held,  that  it  was  compe- 
tent for  defendant  to  introduce  parol  evi- 
dence to  show  that  such  bill  of  sale  was  in 
fact  a  mortgage,  after  having  pleaded  such 
fact :  McAnnulty  v.  Seick,  59-586. 

568.  Equitable  title:  Prior  to  the  present 
provisions  of  the  Code  allowing  equitable  de- 
fenses in  actions  at  law,  it  was  held  that  an 
equitable  title  was  no  defense  against  a  legal 
one  in  such  an  action :  Page  v.  Cole,  6-153 ; 


Harm&n  v,  Steinman,  9-112;  Farley  v,  Cfoo- 
Cher,  11-570;  Abbott  v.  Chase,  18-458;  Cole  v. 
QiU,  14-527. 

569.  But  under  the  statutory  provision  al- 
lowing equitable  defenses  in  actions  at  law, 
an  equitable  title  may  be  set  up  as  a  defense 
to  an  action  to  recover  real  property  by  a 
party  having  the  legal  title :  Rosierz  v.  Van 
Dam,  16-175 ;  Van  Orman  v.  Spaffard,  16- 
186 ;  Kramer  v.  Conger,  16-484 ;  Shawhan  v. 
Long,  26-488. 

5  70.  An  equity  will  not  support  an  action 
at  law  to  recover  possession  of  land  against 
the  holder  of  the  legal  ^itle :  Pendergast  v, 
Burlington  4?  M.  R,  R.  Co.,  58-826. 

571.  Where  no  equitable  defense  \b  pleaded, 
the  legal  title  must  prevail:  Goepinger  v, 
Ringland,  62-76. 

g.  Matter  in  mitigation} 

572.  Mnst  be  specially  pleaded  as  sneh: 

All  mitigating  circumstances,  certainly  all 
contemporaneous  with  the  act,  which  might 
at  common  law  have  been  given  in  evidence 
under  the  general  issue,  may  still  be  given 
under  an  answer  in  denial.  But  aU  which 
tend  to  show  the  truth  of  the  charge  tnust 
be  pleaded.  It  is  the  safest  rule  to  state 
every  fact  relied  on  in  mitigation :  BeardsLey 
r.  Bridgman,  17-290. 

578.  Facts  relied  upon  as  mitigating  cir- 
cumstances must  be  pleaded  as  such,  and  not 
by  way  of  defense  or  justification:  Ronan 
V,  Williams,  41-680. 

574.  Facts  which  mierht  be  considered  by 
way  of  mitigation  of  damages  cannot  be  con- 
sidered if  pleaded  as  a  complete  defense 
when  they  do  not  constitute  a  defense :  Ibid, 

575.  A  partial  defense,  or  matter  in  miti- 
gation, must  be  pleaded  and  proved  as  such 
and  not  as  a  complete  defense.  Where  the 
matter  set  up  is  neither  by  way  of  denial 
nor  of  confession  and  avoidance,  a  demurrer 
will  lie:  Davenport  Gas,  etc.,  Co,  v.  Daven- 
port, 15-6 ;  Peck  v.  Parchen,  52-46. 


1  Code,  $  2682.  In  any  action  brought  to  recover  damans  for  an  injury  to  person,  character  or  property,  the 
defendant  may  set  forth,  in  a  uibtinct  division  of  his  answer,  any  facts  of  which  evidence  is  legally  admissible 
to  mitigate  or  otherwise  reduce  the  damages,  whether  a  complete  defense  or  justification  be  pleaded  or  not, 
and  he  may  give  in  evidence  the  mitigating  circumstances  whether  he  prove  the  defense  or  justification  or  not. 
and  no  mitigating  circumstances  shall  be  proved  unless  pleaded,  except  such  as  are  shown  by,  or  grow  out  of,  the 
testimony  introduced  by  the  adverse  party:  and  in  actions  for  slander  or  libel,  an  unproved  allegation  of  the 
truth  of  the  matter  charged  shall  not  be  deemed  proof  of  malice,  unless  the  Jury  on  the  whole  case  find  that 
such  defense  was  made  with  malicious  intent. 
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o76.  Matter  in  defense  cannot  be  pleaded 
hjpothetically,  nor  can  a  party  plead  to  the 
whole  cause  of  action,  and  also  aver  matter 
which  shows  only  a  partial  defense :  Martin 
V,  Swearengen,  17-346. 

•77.  Defendant  may  in  an  action  for  slan- 
der allege  mitigating  circumstances  without 
confessing  the  speaking  of  the  words:  Des- 
mond V.  Brotcn,  33-13. 

a  7 8.  Prior  to  the  enactment  of  the  statu- 
tory provision  (Code,  §  2682)  requiring  de- 
fendant to  plead  matter  in  mitigation  in  cases 
of  slander  and  libel,  held,  that  proof  that 
the  'words  were  spoken  in  the  heat  of  passion 
or  under  excitement  produced  by  immediate 
provocation  might  be  shown  without  being 
^lecially  pleaded :  McClintock  i\  Crick,  4-453. 

•79.  But  this  statutory  provision  does  not 
make  any  change  in  the  law  as  to  matters  of 
substance.  The  same  matters  only  can  now 
be  plciaded  in  mitigation  which  are  recog- 
nized to  be  such  by  law,  independent  of  the 
Code :  Marker  v.  Dunn,  68-720. 

Wbiit  may  be  shown  by  way  of  mitigation 
in  actions  for  slander  or  libel,  see  Slander 
ASD  Libel,  g§  79-94. 


h.  Divisions  of  answer, 

580.  When  necessary:  Several  distinct 
defenses  should  not  be  pleaded  in  the  same 
divison  of  the  answer :  Donahue  v.  Prosper, 
10-276. 

•HI.  Contradictory  defenses  should  not  be 
pleaded  in  the  same  diTision:  Morgan  v, 
Bawkeye  Ins.  Co.,  37-359. 

oS2.  Each  afi&rmative  defense  must  be 
stated  in  a  distinct  division  of  the  answer, 
and  must  be  sufficient  in  itself  (Code,  §  2657) : 
Duvis  V,  Robinson,  67-355. 

583.  Each  division  must  in  itself  be  suffi- 
cient for  the  purposes  for  which  it  is  pleaded ; 
t.>therwise  it  would  be  subject  to  demiurer: 
yational  Bank  v.  Green,  33-140. 


584.  Where  an  answer  is  divided  into  par- 
agraphs which  do  not  state  separate  defenses, 
but  which  taken  together  state  one  defense, 
a  paragraph  of  such  answer  is  not  subject  to 
demurrer :  Benedict  w.  Hunt,  32-27, 

i.  Jouit  answers. 

585.  One  defendant  is  not  bound  by  the 
answer  of  a  co-defendant:  Mobley  v,  Dvr 
btique  Gas,  etc,  Co.,  11-71. 

586.  The  failure  of  one  of  several  part- 
ners sued  upon  a  partnership  claim  to  set  up 
a  defense  will  not  deprive  another  of  the 
right  to  do  so :  Brayley  v.  Gaff,  40-76. 

687.  A  defense  which  is  good  as  to  one  de- 
fendant and  not  as  to  another  will  be  held 
bad  when  pleaded  by  the  defendants  jointly : 
Morton  v.  Morton,  10-58. 

588.  Where  two  persons  are  sued  as  part- 
ners and  service  is  had  on  only  one  of  them, 
he  cannot  by  joint  answer  bind  the  other  al- 
leged partner,  if  no  partnership  actually  ex- 
ists :  Nixon  v.  Downey,  42-78. 

VL     COUKTER-CLAIM ;     SET-OFF;     CB08S- 
BILL ;     CROSS-PETITION. 

589.  Connter-claiin ;  I  not  a  defense:  A 

counter-claim  is  not  a  defense.  It  does  not 
deny  the  cause  of  action  or  plaintiiTs  right 
to  recover  thereon.  A  defense  denies  the 
right.to  recover,  and  shows  either  that  plaint- 
iff never  had  a  right  of  action  or  that  it  is 
discharged:  Hayvx)od  v.  Seeber,  61-574. 

590.  A  counter-claim  is  an  answer,  so  that 
a  defendant  who  has  interposed  such  counter- 
claim cannot  be  adjudged  in  default  for  want 
of  answer :  Toiim  v,  Bringolf,  47-133. 

591.  A  set-off  (now  included  by  statute 
among  counter-claims)  is  not  an  answer  to 
plaintiff's  claim,  and  should  be  set  forth 
after  and  totally  distinct  from  the  defense 
itself :  Freeman  v.  Fleming,  5-460. 


s  C<Kle,  S  ^^I^-    Each  counter-claim  must  be  stated  in  a  distinct  count  or  division,  and  must  be: 

1.  When  the  action  Is  founded  on  contract,  a  cause  of  action  also  arising  on  contract  or  ascertained  by  the 
deciakni  of  a  court;  or, 

2.  A  cause  of  action  in  favor  of  the  defendants,  or  some  of  them,  against  the  plaintiffs,  or  some  of  them, 
arising  out  of  the  conU*act8  or  transactions  set  forth  in  the  petition  or  connected  with  the  subject  of  the  ao- 
tk-'n;  or, 

S.  Any  new  matter  constituting  a  cause  of  action  in  favor  of  the  defendant,  or  all  of  the  defendants  If  more 
Umb  <nie.  against  the  plaintiff,  or  all  of  the  plaintiffs  if  more  than  one,  and  which  the  defendant  or  defendants 
ia%pbi  hsvB  brought  when  suit  was  commenced  or  which  was  then  held,  either  matured  or  not,  if  matiu*ed 
rrj!  »ji  00  pleaded. 
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592.  What  const! tntes  counter-claim :  An 

answer  stating  matters  simply  intended  to 
defeat  plaintiff's  claim,  where  no  affirmative 
defense  is  sought,  is  not  a  counter-claim: 
Stuart  V,  Hines,  33-60. 

593.  Where,  in  an  action  upon  a  promis- 
sory note  given  for  the  purchase  price  of  cer- 
tain sheep,  defendant  alleged  that  a  certain 
sum  was  to  be  deducted  from  the  amount  of 
the  note  in  accordance  with  stipulations  in  a 
contract  of  purchase,  held,  that  such  aver- 
ments set  up  a  defense  and  not  a  counter- 
claim, although  at  the  close  of  the  answer 
defendant  claimed  judgment  for  the  sum 
specified :  Burroughs  r.  McLain,  37-189.   . 

594.  Matters  stated  by  defendant  by  way 
of  evidence  having  no  other  effect  than  to 
put  in  issue  plaint ifTs  right  to  recover  under 
his  petition,  and  which  might  have  been 
proven  under  a  general  denial  in  the  answer, 
do  not  constitute  a  counter-claim :  WtiZAre?*  v, 
Sioux  City  &  I,  F.  Toicn  Lot,  etc.,  Co,,  66- 
751. 

595.  In  an  action  to  foreclose  a  mortgage 
in  which  a  party  is  made  defendant  who,  it 
is  alleged,  claims  a  lien  upon  the  premises, 
the  answer  of  such  party  stating  the  nature 
of  his  lien  does  not  constitute  a  counter-claim, 
and  such  answer  does  not  therefore  require  a 
reply :  Vaughn  v.  Eckler,  69-332. 

596.  Where  an  answer  in  an  action  to  fore- 
close a  mortgage  amounted  in  itself  only  to  a 
plea  of  payment,  although  defendant  prayed 
therein  for  a  cancellation  and  satisfaction  of 
the  mortgage,  held,  that  after  dismissal  of 
action  by  plaintiff,  defendant  was  not  en- 
titled to  any  relief  as  upon  a  counter-claim, 
although  in  case  of  trial  upon  the  petition 
and  answer  he  might,  upon  recovery  of  judg- 
ment in  liis  favor,  have  been  entitled  to  a 
decree  of  cancellation  and  satisfaction,  as 
prayed:  Union  Xat.  Bank  v.  Carr,  49-359. 

597.  A  pleading  in  a  particular  case  held 
to  be  a  counter-claim  against  an  intervener, 
and  not  a  reply  to  an  answer  in  the  case,  and 
therefore  not  subject  to  the  rule  tliat  a  reply 
must  not  be  inconsistent  with  the  petition : 
Jack  V.  Des  Moines  db  Ft.  D.  R.  Co.,  49-627. 

598.  In  separate  division  of  answer: 
The  statutory  provision  requiring  the  stating 
of  each  counter-claim  in  a  distinct  division 
of  the  answer  refers  to  pleadings  in  actions 
at  law.    Code,  §  2660,  requires  a  counter- 


claim in  equity  to  be  separated  into  para- 
graphs :  Pond  V,  Waterloo  Agl,  Works,  50- 
596. 

599.  Must  be  specially  pleaded:  If  a 
counter-claim  is  relied  upon,  it  must  be 
pleaded :  Lord  v.  Ellis,  9-301. 

600.  Affirmative  relief  cannot  be  granted 
to  the  defendant  in  an  equity  case  without 
being  asked  by  cross-bill  or  otherwise :  Hoi- 
laday  v.  Johnson,  12-663. 

601.  Set-off:  Previous  to  the  present  stat- 
utory provision  which  treated  set-off  as  a 
kind  of  counter-claim,  h£ld,  that  the  set-off 
must  be  predicated  upon  an  independent  de- 
mand which  defendant  had  against  plaintiff, 
and  was  different  from  a  mere  right  to  re- 
duction of  plaintiff^s  demand  or  a  claim  to 
defeat  it  on  account  of  some  matter  con- 
nected therewith :  Crookshank  v.  Mallory,  2 
G.  Gr.,  257. 

602.  The  principles  upon  which  set-off  in 
equity  was  based  and  the  rules  by  which  it 
waB  governed  were  entirely  different  from 
those  which  governed  in  common  law.  In  a 
legal  set-off  a  mutual  dependence  or  mutual 
credit  in  an  equitable  sense  was  not  required, 
and  it  was  sufficient  that  there  be  a  debt  on 
each  side :  Zugg  v.  Tamer,  8-223. 

603.  A  claim  sounding  in  tort  as  well  as 
one  arising  on  contract  may  be  used  as  a  set- 
off: Campbell  V.  Fox,  11-318. 

604.  Defendant  in  an  action  on  a  note  duly 
assigned  cannot  litigate  a  set-off  against  an 
assignor  not  a  party  to  the  record  under  an 
averment  that  he  was  the  real  party  in  inter- 
est :  Lewis  v.  Denton,  13-441. 

605.  To  entitle  a  party  to  use  a  set-off,  it 
must  have  existed  in  his  own  favor  and 
not  in  favor  of  a  third  person :  Heed  v.  Dar^ 
lington,  19-349. 

606.  As  explaining  the  difference  between 
set-off  and  counter-claim,  aa  defined  by  pre- 
vious statutes,  see  Allen  v.  Maddox,  40-124. 

607.  Counter-claim  proper:  It  is  not  re- 
quired that  the  facts  constituting  a  counter- 
claim under  the  second  division  of  the  section 
of  the  Code  heretofore  set  out  should  exist  at 
the  commencement  of  the  action :  Wilson  v, 
Wilson,  40-230. 

608.  A  set-off  or  counter-claim  of  damages 
for  fraud  and  deceit  may  be  interposed  by 
defendant  in  an  action  to  foreclose  a  mort- 
gage :  Moberly  v.  Alexander,  19-162. 
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609.  In  an  action  to  recover  upon  a  prom- 
issory note,  a  counter-claim  in  the  nature  of 
an  action  for  the  possession  of  the  note,  for 
the  purpose  of  cancellation,  is  proper :  Sigler 
r.  Hidy,  5(>-504. 

610.  In  an  action  in  equity  by  an  insur- 
ance company  for  the  cancellation  of  a  ix)l- 
icy,  held,  that  a  cause  of  action  in  behalf  of 
defendant  for  a  loes  under  the  policy  was 
sufficiently  "  connected  with  the  subject  of 
the  action  "  to  be  set  up  as  a  counter-claim : 
Revere  Fire  Ins.  Co.  v.  Chamberlin,  56-508. 

611.  "Where  plaintiff  is  liable  jointly  with 
others  to  defend  on  contract,  such  liability 
may  be  set  up  as  a  counter-claim :  Redman 
V.  Malvin,  23-296. 

61:!.  In  ease  of  partnership:  An  account 
against  a  firm  of  which  plaintiff  is  a  member 
may  be  pleaded  as  a  set-off  (or  counter-claim; 
by  defendant  in  an  action  to  foreclose  amort- 
gage  brought  by  plaintiff  in  hia  individual 
right :  Allen  v,  Maddox,  40-124. 

613.  Where  a  petition  stated  a  cause  of 
action  against  a  partnership,  and  its  answer 
set  up  a  counter-claim  in  behalf  of  the  part- 
nership and  certain  individuals,  and  also 
contained  allegations  indicating  that  the  in- 
dividuals were  members  of  the  partnership 
and  that  the  counter-claim  related  to  the 
same  transaction  as  that  referred  to  in  the 
petition,  field,  that  such  counter-claim  was 
proijerly  interposed:  Bird  v.  McCoy,  22- 
549. 

614.  By  surety:  Where  an  action  is 
Iffought  against  a  principal  and  surety,  the 
surety  may,  by  consent  of  the  principal,  in- 
terpose any  counter-claim  which  would  be 
available  in  favor  of  the  principal  as  against 
such  indebtedness,  notwithstanding  the  pro- 
visions of  ihe  third  subdivision  of  the  Code, 
heretofore  set  out:  Reeves  v.  Chambers, 
67-81. 

615.  By  one  Joint  defendant:  Where  a 
husband  and  wife  were  sued  jointly,  held, 
that  the  husband  could  not  set  up,  by  way 
of  counter-claim,  a  cause  of  action  in  his 
favor  alone,  for  malicious  prosecution :  Mtut- 
selman  v.  Galligher,  82-883. 

616.  Mallciuns  proseention:  A  counter- 
claim for  damages  for  malicious  prosecution 
of  an  action  cannot  be  interposed  in  the  ao- 
taoxL  The  right  of  action  in  behalf  of  de- 
fendant for  malicioufi  prosecution  does  not 


arise  until   the    original   action  is   ended: 
Brooks  V,  Westover,  65-369. 

617.  In  ease  of  attachment:  A  claim  for 
damages  on  an  attachment  bond  may 
be  interposed  as  a  counter-claim  in  the 
action  itself:  See  Attachment,  §§252-254, 
260. 

618.  In  an  action  by  a  receiver  of  a  cor- 
poration to  recover  indebtedness  accruing 
before  his  appointment,  an  account  against 
such  corporation  accruing  also  before  the 
taking  possession  by  the  receiver  may  be  set 
off :  CooA;  v.  Cole,  56-70, 

619.  In  action  by  assignee,  where  the 
claimant  of  property  in  possession  of  assignee, 
claiming  a  lien  thereon  for  compensation  to 
his  assignor  for  services  rendered  in  connec- 
tion with  such  property,  for  the  purpose  of 
getting  possession  of  the  property  gave  to  as- 
signor a  bond  for  the  payment  of  any  com- 
pensation which  might  be  found  due  the 
latter,  and  an  action  on  such  bond  was 
brought  by  the  assignee,  held,  that  the  de- 
fendant in  such  action  might  set  off  a  claim 
against  the  assignor  for  indebtedness  due  at 
the  time  of  the  assignment:  Va7i  Sandt  v. 
Dow8,  63-594. 

Fuither  as  to  how  far  an  assignee  is  sub- 
ject to  counter-claims  against  the  assignor, 
see  Assignment,  §§  38-46. 

620.  In  an  action  to  collect  a  special  tax 
against  a  property  owner  for  improvements 
on  abutting  streets,  th^  property  owner  can- 
not set  up  by  way  of  counter-claim  a  claim 
of  damages  against  the  city  for  injuries  to 
his  property  by  reason  of  the  negligent  man- 
ner of  making  such  improvements :  Burling^ 
ton  V,  Palmer,  67-681. 

621.  In  such  case,  even  though  the  claim 
of  the  city  to  recover  the  special  tax  is  de- 
feated, the  counter-claim  against  the  city  for 
damages  cannot  be  maintained :  Ibid. 

622.  In  a  suit  by  an  administrator  to 
collect  a  claim  due  decedent  in  his  life-time, 
the  defendant  may  set  up  as  a  counter-claim 
a  demand  existing  in  his  own  favor  against 
decedent,  but  if  the  counter-claim  exceeds 
the  original  claim,  the  balan<?e  can  only  be 
enforced  as  other  claims  against  the  estate : 
Lucore  v,  Kramer,  22-387;  Van  Sandt  v. 
Dotes,  68-594. 

628.  But  in  such  case  defendant  could  not 
set  off  a  claim  against  the  estate  acquired  by 
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him  subsequently  to  the  death  of  the  intes- 
tate: Cookv,  LoveU,  11-81. 

tt24.  The  whole  theory  of  the  counter- 
claim is  based  upon  the  right  of  deduction. 
If  that  does  not  exist,  the  claim  should  be 
made  the  subject  of  an  independent  action, 
where  judgment  for  the  whole  amount  due 
can  properly  be  rendered :  Eldredge  v,  BeU, 
64-126. 

625.  An  executor  cannot,  in  an  action 
against  him  individually,  interpose  as  a 
counter-claim  a  debt  due  to  his  testator's  es- 
tate :  Oourley  v.  Walker,  69-80. 

And  see  Estates  of  Decedents,  g§  113-117. 

620.  Where  counter-claim  is  barred:  The 
provisions  of  Code,  §  2540,  allowing  a  counter- 
claim to  be  pleaded,  even  when  barred  as  an 
independent  cause  of  action,  are  applicable 
to  counter-claims  under  the  first  or  third  sub- 
division of  Code,  §  2659,  as  well  as  those  under 
the  second :  Folsom  v.  Winch,  63-477. 

And  see  Limitation  of  Actions,  §§  81-85. 

027.  Failure  to  interpose:  The  fact  that 
a  counter-claim  which  might  have  been  in- 
terposed against  a  cause  of  action  was  not 
thus  interposed  will  not  prevent  its  after- 
wards being  set  up  in  an  action  on  the  judg- 
ment :  Folsom  v.  Winch,  68-477. 

Dismissal  of  action  does  not  dismiss  a 
counter-claim  already  interposed :  See  Prac- 
tice, §§  282-28a 

628.  Cross-bill:  No  notice  need  be  served 
on  defendant  of  the  filing  of  an  answer  in 
the  nature  of  a  cross-bill  asking  affirmative 
relief:  Treiberv,  Shafer,  18-29. 

629.  While  it  is  true,  as  a  general  rule, 
that  defendant  is  not  entitled  to  any  afiSrm- 
ative  relief  except  upon  averments  of  a 
croes-bill  or  cross-petition,  yet  where  a  plaint- 
iff files  his  petition  for  an  account,  and  a 
balance  is  ultimately  found  in  favor  of  de- 
fendant, the  latter  is  entitled  to  a  decree  for 
such  balance :  McGregor  v.  McGregor,  21-441. 

630.  If  affirmative  relief  has  been  granted 
to  defendant,  as  prayed  in  his  answer,  with- 
out a  cross-bill  or  cross-petition,  and  no  ob- 


jection to  the  form  of  the  pleading  is  taken 
in  the  trial  court,  such  objection  will  not  be 
considered  on  appeal.  (Overruling  Mac>' 
Oregor  v.  MacGregor,  9-65):  KeUogg  v. 
Ahenn,  48-299. 

6S1.  The  judgment  on  a  cross-petition  by 
defendant  against  plaintiff  cannot  be  re- 
viewed on  an  appeal  from  the  judgment  in 
the  original  action,  unless  the  party  against 
which  the  judgment  on  such  cross-petition  is 
rendered  takes  an  appeal:  Mahaffy  v.  Ma- 
haffy,  68-55. 

032.  Cross-petitions  or  cross-actioiis:  ^ 
Defendants  to  cix)ss-petitions  or  cross-actions 
brought  against  them  by  their  co-defendants 
must  be  served  with  notice  of  the  claim 
made  against  them :  Thode  v.  Spofford,  65- 
294 

038.  A  decree  on  a  cross-bill  of  one  de- 
fendant against  another  should  not  be  ren- 
dered until  the  latter  has  been  made  an 
adversary  party,  by  motion  or  otherwise,  to 
plaintiff  in  the  cross-bill:  MUler  v,  McGal- 
ligan,  1  G.  Gr.,  527. 

684.  Where  plaintiffs  brought  action  to 
set  aside  a  guardian's  deed  to  property  held 
by  defendant,  and  defendant,  by  cross-peti- 
tion against  certain  mortgagees  of  the  prop- 
erty from  plaintiff,  sought  to  have  such 
mortgages  set  aside,  held,  that  the  mortgagees 
were  properly  brought  in  by  cross-petition 
and  their  rights  determined :  Bunce  v,  Bunce^ 
59-533. 

035.  The  dismissal  of  the  original  petition 
after  the  filing  of  a  cross-petition  will  not 
operate  as  a  dismissal  of  such  cross-petition : 
Spearing  v.  Chambers,  25-99. 

636.  Cross-petition  of  one  defendant  against 
another,  held  proper  in  a  particular  case: 
Ease  V,  Schaffner,  50-483. 

637.  In  an  action  to  foreclose,  brought 
against  several  defendants,  held,  that  a  cross- 
bill by  one  such  defendant  for  the  recovery 
of  money  paid  by  mistake  to  a  co-defendant 
upon  which  plaintiff  had  a  claim  was  proper : 
Ibid. 


1  Code,  %  S663.  When  a  defendant  has  a  cause  of  action  affecting  the  subject-matter  of  the  action  against  a 
co-defendant,  or  a  i>erBon  not  a  party  to  the  action,  he  may,  in  the  same  action,  file  a  cross-petition  against  the 
oo-defendant  or  other  person.  The  defendants  thereto  may  be  notified  as  in  other  cases,  and  defense  thereto 
■hall  be  made  in  the  time  and  manner  prescribed  in  regard  to  the  original  petition,  and  with  the  same  right 
of  obtaining  provisional  remedies  applicable  to  the  case.  The  prosecution  of  ihe  cro88-i>etition  shall  not  delay 
fhe  trial  of  the  original  action,  when  a  Judgment  can  be  rendered  therein  that  will  not  pr^udice  the  rights  of 
Ibe  parties  to  the  cross- petition. 
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pleading  confessing  and  avoiding,  or  deny- 
ing, the  allegations  in  the  answer  or  cross- 
petiiion :  Cassidy  v,  Caton,  47-22. 

647.  If  the  reply  contains  a  denial  of 
affirmative  matter  not  constituting  a  counter- 
claim, coupled  with  matter  in  confession  and 
avoidance,  the  denial  will  be  disregarded  and 
the  reply  will  be  considered  an  admission  of 
the  allegations  of  the  answer:  Meadows  v, 
Hawkeye  Itis,  Co.,  62-887. 

648.  Where,  in  reply  to  an  answer  setting 
up  a  previous  adjudication,  plaintiff,  without 
admitting  or  denying  such  previous  adjudi- 
cation, alleged  that  it  was  procured  by 
fraud,  held,  that  such  reply  did  not  consti- 
tute a  confession  of  the  matter  alleged  in  the 
answer :  Plattier  v.  Plainer,  66-378. 

649.  If  plaintiff  expects  to  introduce  evi- 
dence of  matter  to  avoid  the  facts  pleaded  in 
the  answer,  as  that  an  ajjsignment  set  up  in  the 
answer  is  a  forgery,  he  should  plead  that 
fact  by  way  of  reply :  Hay  v.  Frazier,  49-454. 

650.  But  the  only  penalty  which  attaches 
for  failure  to  set  up  matter  in  avoidance  by 
way  of  reply,  when  relied  on,  is  that  evidence 
of  such  matter  cannot  be  introduced,  if  the 
defendant  objects  in  proper  time.  Failure 
to  reply  does  not  admit  the  allegations  of 
the  answer :  Ibid. 

65 1  •  Where  a  defendant  pleads  a  defense 
which  avoids  the  cause  of  action,  plaintiff 
cannot  introduce  evidence  to  show  the  waiver 
of  such  defense  without  having  set  up  such 
waiver  in  the  reply :  Zinck  v.  Phoenix  Ins, 
Co.,  60-266. 

652.  Where  plaintiff  has  a  defense  to  af- 
firmative matter  set  up  by  defendant  in  his 
answer,  such  defense  should  be  pleaded  in 
his  reply :  Kervick  v,  Mitchell,  68-273. 

653.  Under  the  provisions  of  the  Revision 
no  reply  to  affirmative  matter  in  an  answer 
not  setting  up  a  counter-claim  was  necessary ; 
and  where  defendant  set  up  a  release  or  other 
affirmative  matter,  plaintiff  might  meet  the 
issue  raised  by  proving  fraud,  etc.,  without 
having  set  up  such  matter,  either  in  his  peti- 
tion or  in  a  reply :  Noble  v.  Steamboat  North- 
em  Illinoia,  23-109;  Barger  v.  Farris,  84- 

M6.  Plaintiff  cannot  be  required  to  file  a  i  228 ;    Corbin  v,  Beebee,  36-336. 


vn.  Reply. 

KS8.  Wlien  required  :i  Allegations  of  an 
answer  not  relating  to  a  counter-claim  are 
droned  controverted  without  a  reply,  and 
no  reply  is  necessary:  Davis  v,  Payne,  45- 
IW;  Walker  v.  Sioux  City  *  /.  JF.  Town  Lot, 
etc,  Co.,  65-563. 

689.  No  reply  is  required  to  an  answer 
which  in  substance  pleads  payment  only: 
Kirk  r.  Woodbury  County,  55-190. 

640.  Where  the  allegations  of  defendant's 
XDSvrer  do  nothing  more  than  put  in  issue 
the  right  of  plaintiff  to  recover  under  his 
petition,  and  do  not  set  up  any  matter  which 
might  not  have  been  proved  under  a  mere 
denial,  they  need  not  be  denied  in  the  reply : 
Walker  v.  Sioux  City  <fc  I.  F,  Toum  Lot,  etc., 
Co,,  66-751. 

641.  Where  the  answer  does  not  set  up  an 
a£Brniative  defense  but  simply  puts  in  issue 
one  of  the  material  allegations  of  the  petition, 
a  reply  is  not  necessary :  Bayliss  v,  Murray, 
e»-290. 

612.  However,  although  a  reply  is  not 
called  for,  yet  where  it  raises  no  new  issue, 
and  every  fact  alleged  in  it  could  be  shown 
nnder  the  issues  raised  on  the  petition  and 
answer,  it  will  not  constitute  reversible  error 
xx>  refuse  to  strike  it  from  the  ffies :  Ibid. 

643.  A  reply  is  not  necessary,  under  our 
systena  of  pleading,  to  let  in  proof  of  a  former 
adjudication  of  matters  set  up  in  the  answer, 
net  in  the  nature  of  a  counter-claim :  Carle- 
tan  V.  Byington,  2Ar-Vl%. 

S44.  Where  facts,  which  might  be  set  out 
ty  way  of  reply,  appear  affirmatively  in  the 
answer,  no  reply  is  necessary :  Scott  v.  LutJier, 
44-oTO. 

645.  l^Vhere  defendant  in  an  action  on  a 
written  contract  of  subscription  set  up  want  of 
ocmsideration,  held,  that  plaintiff  might  prove 
facts  showing  the  incurring  of  expenses  on 
the  faith  of  such  subscription,  without  hav- 
ing pleaded  it  in  reply,  such  matter  being  in 
^tiij^l  and  not  in  confession  and  avoidance 
of  the  matter  averred  in  the  answer:  Uni- 
of  Des  Moines  v.  Livingston,  57-807. 


>  OMie,  f  iB0O&    Tbere  shall  be  no  reply  except: 
1.  Wlkere  a  counter-claim  is  alleged;  or, 

a  Y^^^re  wawue  matter  is  alleged  in  the  answer  to  which  the  plaintiff  claims  to  have  a  defense,  by  the  reason 
^  the  exisCence  of  some  fact  which  avoids  the  matter  alleged  in  the  answer.   ' 
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654.  In  general  as  to  reply  under  the  pro- 
visions of  the  Revision,  see  Stuart  v,  Hines, 
83-60,  101 ;  Gwyer  v.  Figgins,  87-517. 

055.  Matters  vfhieh  should  hare  been 
alleged  in  the  petition :  A  repetition  in  the 
reply  of  allegations  of  matter  pleaded  in  the 
petition  may  be  stricken  out  on  motion.  So, 
also,  may  prayers  for  relief  which  substan- 
tially appear  in  the  petition,  or  a  prayer 
asking  dismissal  of  a  cross-bill  which  is  an- 
swered in  the  reply :  Hall  t\  Hai^ris,  61-500. 

656.  The  office  of  the  reply  is  to  make  an 
issue  on  the  allegations  of  the  counter-claim 
of  defendant  or  to  plead  matter  in  defense  or 
avoidance  of  the  matters  pleaded  by  way  of 
defense  in  the  answer.  A  plaintiff  is  not 
permitted  to  plead  in  his  reply  matters  which 
are  material  only  to  the  cause  of  action  al- 
leged in  his  i^etition.  Much  less  will  he  be 
permitted  to  recover  on  a  distinct  cause  of 
action  pleaded  only  in  his  reply :  Harder  v, 
Wright,  70-42. 

657.  It  is  not  proper  to  set  out  in  the  reply 
allegations  which  are  intended  as  amenda- 
tory to  the  petition :  Willson  v,  Harris,  68- 
448. 

658.  But  an  objection  to  such  pleading 
cannot  first  be  taken  on  appeal :  Ibid, 

659.  Claims  for  damages  should  be  made 
in  the  petition  and  amendment  thereof,  and 
are  not  sufficient  if  first  made  in  the  reply : 
Jones  V.  Marshall,  56-739. 

660.  Where  one  who  is  defendant  in  a 
mortgage  foreclosure  as  having  an  equity  in 
the  premises  seeks  to  establish  by  a  cross- 
bill the  fact  that  his  lien  is  a  prior  one,  plaint- 
iff may  allege  for  the  first  time  in  his  reply 
that  his  mortgage  was  recorded  prior  to  de- 
fendant's: Clarke  V.  Bancroft,  18-320. 

VIII.  Demurrer. 

661.  Howspeoillc:!  The  general  demurrer 
is  abolished:  Davenport  Gas,  etc.,  Co,  v.  Dav- 
enport, 15-6. 

662.  A  demurrer  not  distinctly  stating  the 
grounds  on  which  it  is  based  should  not  be 
regarded :  Jones  v.  Brunskill,  18-129. 

663.  In  demurrers  and  motions  the  true 
ground    of  objection    should    be    distinctly 


stated  in  order  that  the  party  shall  be  ad- 
vised what  specific  defect  is  aimed  at :  Datir 
forth  V.  Carter,  1-546. 

664.  A  party  will  not  be  allowed  to  state 
one  ground  of  domurrer,  and  argue  and  ob- 
tain judgment  upon  Mother :  MidcUeton  Sav- 
ings Bank  u  Dubuque,  15-394 

665.  And  an  objection  not  pointed  out 
cannot  be  raised  thereunder :  Allen  v.  Cerro 
Gordo  County,  84-54. 

666.  Under  a  demurrer  on  the  ground  that 
the  facts  stated  in  the  answer  do  not  consti- 
tate  a  defense,  the  objection  that  the  facts 
stated  are  not  well  pleaded  cannot  be  raised : 
Traders^  Bank  v.  Alsop,  64-97. 

667.  It  is  no  part  of  the  office  of  a  demur- 
rer to  contain  an  argument  or  anything  other 
than  just  such  matter  as  shall  call  the  atten- 
tion of  the  opposite  party  clearly  to  the  spe- 
cific points  made  by  it.  A  pleader  is  not  re- 
quired to  give  the  reason  which  has  led  his 
mind  to  the  conclusion  that  the  pleading  at- 
tacked is  objectionable  in  the  matters  pointed 
out:  Davenport  Gas,  etc,  Co.  v,  Davenport, 
15-6. 

668.  That  an  answer  does  not  state  facts 
constituting  a  defense,  where  the  matters 
pleaded  are  neither  by  way  of  denial  nor  by 
way  of  new  matter,  is  sufficiently  specific: 
Ibid. 

669.  In  law  actions:  A  demurrer  must 
specifically  point  out  the  ground  upon  which 
it  is  founded:  Babbitt  v.  Walters,  8  G.  Gr., 
564;  Traders'  Bank  v.  Alsop,  64-97. 

670.  A  demurrer  in  an  action  at  law  that 
the  matters  stated  in  the  petition  are  not  suf- 
ficient to  constitute  a  cause  of  action  or  to 
entitle  plaintiff  to  recover  is  not  sufficiently 
specific  and  should  be  disregarded :  Crovxih 
v.  Crouch,  9-269 ;  Singer  v.  Cavers,  26-178 ; 
McLaughlin  v.  Bascomb,  36-598 ;  Daindson  v. 
Biggs,  61-809. 

671.  Demurrers  in  particular  cases  held  too 
general  or  indefinite :  McKellar  v.  Stout,  18- 
487;  McGregor  A  S.  C.  R.  Co.  v.  Birdsall, 
80-255:  Childsv.  LiwbacA-,  80-398. 

672.  A  demurrer  to  a  petition  based  upon 
certificates  of  clerks  of  election  as  to  the  vot- 
ing of  a  railroad  aid  tax,  on  the  ground  that 
they  contained  no  conditions  upon  which 


1  Code,  $  2&4<J.  A  demurrer  must  specify  and  number  the  grounds  of  objection  to  the  pleading,  or  it  will  be 
disregarded;  and  it  shall  not  be  sufficient  to  state  the  objection  la  the  terms  of  the  preceding  section,  except 
that  a  demurrer  to  an  equitable  petition  for  the  fifth  reason  of  said  section  may  be  stated  In  the  terms  thereof. 
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said  tax  was  claimed  to  have  been  voted,  the 
fitatate  requiring  such  conditions  to  be  incor- 
porated into  such  certificates,  held  sufficiently 
specific :  Minnesota  <St  /.  S,  R,  Co,  v.  Hiams, 
53-501. 

€73.  Where  by  stipulation  of  the  parties  a 
demurrer  had  been  recognized  as  raising  an 
issue  in  the  case,  held^  that  the  objection  to 
such  demurrer,  that  it  was  not  in  proper  form, 
could  not  be  taken  advantage  of:  Updegraft 
V.  Edwards,  45-513. 

674.  Statement  of  grounds  of  demurrer  in 
a  particular  case,  held  sufficient :  Davenport 
t».  WTiisler,  46-287. 

€75.  Ineqaity:  In  determining  a  demurrer 
to  a  petition  in  equity  setting  up  the  objec- 
tion that  the  petition  does  not  show  that  the 
l^aintiff  is  entitled  to  any  equitable  relief, 
the  question  is  not  whether  plaintiff  is  en- 
titled to  all  the  relief  asked  for  in  the  prayer 
of  the  petition,  but  whether  he  is  entitled  to 
any  relief  in  equity,  conceding  the  facts  set 
forth  in  the  petition  to  be  true:  Peters  i\ 
PhtUips,  68-550. 

676.  While  a  general  demurrer  may  be  in- 
terposed to  a  petition  in  equity,  yet  if  the 
party  undertakes  to  specify  grounds  of  de- 
murrer he  will  be  confined  to  those  desig- 
nated aud  cannot  raise  others  which  might 
hdve  been  taken  advantage  of  under  a  gen- 
eral demurrer :  AUen  v,  Cerro  Oordo  County ^ 
Si-54 ;  Bisaon  v.  Curry,  35-72. 

677.  A  demurrer  in  an  equitable  action 
may  be  both  general  and  special,  and  if  the 
general  ground  is  substantially  stated  and 
veil  taken,  it  is  sufficient  although  the 
special  ground  alleged  be  not  sufficient: 
Cotren  r.  Boone,  48-350. 

678.  A  general  demurrer  to  a  bill  that  it  is 
without  equity  reaches  matters  of  substance 
ooIt  and  not  defects  which  are  merely 
formal :  Hopkins  v,  Hattenback,  14-314. 

g79.  Under  a  general  demurrer  in  an 
equitable   action,   the  right  of  plaintiff  to 


maintain  the  action  as  a  proper  party  may  be 
raised :  Hanna  r.  Haices,  45-437. 

680.  If  any  of  the  csises  mentioned  in  the 
Code  (g  2648)  as  ground  of  demurrer  except 
the  general  ground  specified  in  ^  5  are  in- 
tended to  be  relied  on,  they  should  be  spec- 
ified in  an  equitable  action  with  the  same 
certainty  and  precision  as  in  a  law  action  or 
they  will  be  disregarded :  Ibid. 

681.  Where  a  proceeding  has,  without  ob- 
jection, been  ti'eated  as  in  equity,  and  a  gen- 
eral demurrer  to  the  petition  has  been  sus- 
tained, such  ruling  will  not  be  reversed  in  the 
supreme  court  on  the  ground  that  the  action 
was  not  properly  in  equity,  and  the  demurrer 
should  have  been  specified:  Hintrager  v, 
Sumbargo,  54-604. 

682.  For  objection  appearing  on  the  face 
of  the  petition:  A  demurrer  can  be  inter- 
posed only  for  matters  appearing  on  the  face 
of  the  petition :  Polk  County  v.  Hierb,  37- 
361. 

683.  An  exhibit  cannot  be  attached  to  a 
demurrer  in  order  to  take  advantage  of 
grounds  therefor  which  would  not  otherwise 
appear:  Ruddick  v.  Marshall^  23-243. 

684.  Neither  the  interrogatories  attached 
to  a  pleading  nor  the  answers  thereto  can,  on 
demurrer,  aid  a  defective  pleading :  Lane  v, 
Krekle,  22-399. 

085.  In  ruling  upon  a  demurrer  the  court 
cannot  go  outside  of  the  pleading  to  discover 
facts  upon  which  the  pleading  may  be  sus- 
tained :  Miller  v.  Miller,  63-387. 

086.  Statutory  grounds  of  demurrer:  i 
The  provisions  of  the  statute  limit  the  causes 
of  demurrer  and  no  others  can  be  urged.  The 
fact  that  the  pleading  is  argumentative,  not 
being  one  of  the  causes  set  out,  cannot  be 
taken  advantage  of  in  that  manner :  Davis  v. 
Bonar,  15-171. 

687.  Want  of  jurisdiction:  Unless  it  ap- 
pears on  the  face  of  the  petition  that  the 
court  has  no  jurisdiction,  an  objection  on 


I  Qof^^  I  9648.    The  defenclant  may  demur  to  the  petition  only  where  it  appears  on  its  face,  either: 

1.  TbiaZ  thie  court  has  no  jurisdiction  of  the  person  of  the  defendant  or  the  subject  of  the  action;  or, 

SL  TluU  tine  plaintiff  has  not  legal  capacity  to  sue;  or, 

1.  That  tbere  is  another  action  pending  between  the  same  parties  for  the  same  cause;  or, 

.   tn^^l  there  is  a  defect  of  parties,  plaintiffs  or  defendants:  or. 

fi  That  tbe  ftusts  stated  In  the  petition  do  not  entitle  the  plaintiff  to  the  relief  demanded. 

'  tYitMt  tbe  TfBtitiiO'i  on  the  face  thereof  shows  that  the  claim  is  barred  by  the  statute  of  limitations;  or  fails 

oiiA  it  to  be  in  vnitine  where  it  should  be  so  evidenced;  or,  if  founded  on  an  account  or  writing  as  evidence 
J  (wtA  htednese,  and  neither  of  such  writings,  accoimt,  or  cop3'  thereof,  is  incorporated  into  or  attached  to  such 
^j^^f,^  ^jg.  A  sufficient  reason  stated  for  not  doing  so. 
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that  ground  cannot  be  raised  by  a  demurrer, 
and  can  only  be  taken  advantage  of  by  an- 
swer: Childs  V,  Limback,  80-398. 

6S8.  Demurrer  to  the  jurisdiction  of  the 
court  is  not  the  proper  method  of  raising 
the  objection  that  the  action  is  brought  in 
the  wrong  county.  Such  objection  is  to  be 
raised  by  motion  to  change  the  place  of  trial 
to  the  proper  county :  Cole  v.  Conner,  10-399. 

0S9.  Another  action  pending:  A  de- 
murrer on  this  ground  can  only  be  sustained 
when  the  fact  appears  on  the  face  of  the 
petition:  Mosher  v.  Independent  School  Diet,, 
42-633,  635. 

690.  The  defect  of  parties  which  is  a 
ground  of  demurrer  is  a  non-joinder  of  par- 
ties who  should  have  been  joined,  either  as 
plaintiffs  or  defendants.  A  misjoinder  or 
uniting  of  parties  who  should  not  be  joined 
is  not  a  ground  of  demurrer :  Turner  v.  First 
Nat.  Bank,  36-563;  Moman  r.  Carroll,  35- 
33;  King  v.  King,  40-130;  Dubuque  County 
V.  Reynolds,  41-454;  District  T^p  v.  District 
Tp,  44-513.  517 ;  Bort  v.  Yaw,  46-333 ;  Inde- 
pendent School  Diet  v.  Independent  School 
Dist,  50-333. 

691.  The  fact  that  a  party  to  the  proceed- 
ing who  was  properly  made  a  party  has  not 
been  served  with  notice  cannot  be  taken  ad- 
vantage of  by  demurrer  on  behalf  of  another 
pai'ty  who  is  served :  Forbes  v.  Delasfimutt, 
68-164. 

692.  If  causes  of  action  against  different 
parties  are  joined,  the  defendant  may  demur : 
Cogsivell  v.  Murphy,  46-44. 

As  to  non-joinder  and  misjoinder  of  par- 
ties in  general,  see  Parties,  IV. 

That  defect  of  parties  appearing  on  the 
face  of  the  petition  will  be  waived  unless 
taken  advantage  of  by  demurrer,  see  infra, 
§§  891-894. 

693.  That  the  facts  do  not  entitle  the 
party  to  the  relief  demanded:  Under  the 
Revision,  a  petition  was  not  vulnerable  to 
demurrer  simply  because  it  asked  relief  to 
which  its  averments  did  not  entitle  the 
pleader :  Byer8  v,  Rodabaugh,  17-53 ;  Onnan 
V,  OrmaUs  36-361 ;  Harwood  v.  Case,  37-692. 

694.  But  the  phrase  "relief  demanded" 
used  in  the  Code  is  broader  than  the  corre- 
sponding term  used  in  the  Revision:  Watts 
r.  Everett,  47-369. 

695.  Therefore,    held,    that   a     demurrer 


would  lie  in  an  action  on  a  judgment  brought 
within  fifteen  years  from  its  rendition  with- 
out leave  of  court,  as  required  by  Code, 
§  3531,  being  alleged :  Ibid, 

696.  A  petition  setting  out  a  cause  of  ac- 
tion upon  a  note  alleged  to  have  been  exe- 
cuted  upon  a  date  which  fell  upon  Sunday 
is  subject  to  a  demurrer,  and  the  court  will 
take  judicial  notice  of  the  fact  that  a  given 
day  of  tlie  month  falls  upon  Sunday :  Clough 
v.  Qoggins,  40-335. 

697.  .Where  the  petition  seta  out  a  contract 
under  w^hich  it  is  incumbent  upon  plaintiff  to 
do  something  before  it  becomes  incumbent  or 
proper  for  defendant  to  perform  on  his  part, 
and  the  plaintiff  fails  to  allege  performance, 
the  objection  to  the  defect  in  plaintiff's  peti- 
tion can  be  raised  by  demurrer :  White  v. 
Day,  56-348. 

698.  Statute  of  liDiitiitioDS:  Where  a 
pleading  shows  affirmatively  that  its  cause 

of  action  is  barred  by  statute  of  limitations^ 
the  proper  mode  of  assailing  it  is  by  demur- 
rer: Miller  v,  Dawson,  36-186;  Springer  t?. 
Clay  County,  35-341. 

699.  To  enable  a  party  by  demurrer  to  in- 
sist on  the  bar  of  the  statute  of  limitations, 
the  pleading  must  show  affirmatively  that 
the  cause  of  action  is  barred  by  the  laws  of 
this  state  or  of  some  other  state  where  de- 
fendant has  resided:  Moulton  v,  Walsh,  80- 
361 ;  Shearer  v.  Mills,  35-499. 

700.  Where  it  appears  that  before  the  pe- 
riod of  limitation  expired  defendant  became  a 
non-resident  of  the  state,  and  it  does  not  af- 
firmatively appear  that  the  action  has  be- 
come barred  by  the  laws  of  the  state  where 
he  has  subsequently  resided,  a  demurrer 
will  not  lie :  Broum  v.  Bockhold,  49-383. 

701.  Under  a  previous  statutory  provision 
which  did  not  expressly  authorize  a  demur- 
rer on  this  ground,  although  it  appeared  on 
the  face  of  the  petition  that  the  cause  of 
action  was  barred  by  the  statute  of  limita- 
tions, held,  that  the  objection  could  not  be 
taken  by  demurrer  but  must  be  set  up  by 
way  of  answer  or  plea,  for  the  reason  that 
the  statute  recognized  exceptions  which 
might  take  the  action  out  of  the  operation  of 
the  statute,  and  the  statute  ought  to  be 
pleaded  so  that  the  other  party  might  have 
an  opportunity  to  take  advantage  of  such  ex- 
ceptions: Wapello  County  V,  Bigham,  10-39. 
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702.  This  was  also  the  rule  at  oommon 
law,  but  it  was  otherwise  in  equity :  Pharea 
r.  Walters,  6-106. 

And  see  Limitations  of  Actions,  g§  86-49. 

703>.  A  special  limitation  of  the  time  of 
bringing  action  provided  in  a  policy  of  in- 
sorance  cannot  be  raised  by  demurrer  but 
must  be  taken  advantage  of  by  answer :  Car^ 
ter  r.  Humboldt  F.  Ins.  Coy  12-287. 

704.  Statute  of  frauds:  The  objection  that 
the  ooutract  sued  upon  is  not  in  writing  can- 
st^ be  urged  as  a  ground  of  demurrer  unless 
the  contract  appears  to  be  one  which  must 
be  in  writing  to  be  enforced :  Cox  v,  CarreU, 

706.  That  a  contract  relied  on  appears  to 
have  been  in  parol  when  under  the  statute 
of  frauds  it  should  have  been  in  writing 
Is  made  a  ground  of  demurrer.  If  plaintiff  re^ 
lies  for  proof  of  his  claim  upon  the  testimony 
of  defendant  he  must  make  that  averment  in 
fas  petition  in  order  that  it  be  not  subject  to 
demarrer:  Babcockv.  Meek,  45-187. 

706u  And  it  was  similarly  held  as  to  the 
statute  of  limitations  under  previous  provis- 
kma  authorizing  the  plaintiff  to  recover  not- 
withstanding the  bar  of  the  statute,  where 
be  could  establish  his  claim  by  defendant's 
testinion J :  Newfield  v,  Blmcn,  16-297. 

707.  Pailare  to  set  out  aceonnt  or  copy 
f  liereof :  In  a  petition  claiming  an  amount 
due  for  services  performed  for  defendant  at 
his  verbal   request  and  not  under  written 
contract  daring  a  certain  period  and  at  a  cer- 
tain place,  held,  that  it  did  not  necessarily 
appear  that  the  cause  of  action  embraced 
separate  items  of  account  so  that  a  demurrer 
an  the  g^round  that  the  account  or  a  copy 
tliereof  was  not  set  out  should  have  been  sus- 
tained :   CTBrien  v.  Chicago,  M,  <fc  8t  P.  R, 
Co.,  64-^1 1. 

7©S.  The  provision  that  in  an  action 
broag:fat  upon  an  account  the  petition  shall  be 
sabject  to  demurrer  if  a  copy  of  such  account 
15  noc  incorporated  into  or  attached  to  the  peti- 
tasma  as  an  exhibit  is  to  be  observed  no  matter 
how  siinple  may  be  the  account ;  Winters  v. 
Pttge  County,  70"8<jO. 

709.   In  an  action  fur  balance  due  on  set- 

tiemeat  of  account,  a  copy  of  the  account 

need  not  be  set  out:  Buehler  v.  Meed,  11-182. 

710-  Fjillai^  to  set  out  copy  of  written 

iastraitt^nt  sued  on:  Where  plaintiff  claims 


under  an  assignment  without  stating  whether 
it  is  in  writing  or  not,  but  without  setting 
out  any  writing,  he  may  be  compelled,  on  mo- 
tion for  more  specific  statement,  to  show  how 
he  became  owner  of  the  claim,  but  the  ob- 
jection cannot  be  reached  by  demurrer  for 
failure  to  set  out  a  copy  of  such  instrument, 
it  not  appearing  that  it  was  in  writing: 
Thompson  v.  Cook,  21-472. 

711.  The  objection  that  a  bill  of  particu- 
lars, or  a  written  instrument,  is  not  set  out 
or  attached,  must  be  taken  by  demurrer;  it 
cannot  be  interposed  as  a  ground  for  the  ex- 
clusion of  evidence :  Farwdl  v.  Tyler,  5-585 ; 
Peterson  v.  AUen,  12-866;  Smith  v,  McLean, 
24-322. 

712.  Objection  that  written  notice  of  loss 
of  stock,  in  case  of  injury  to  such  stock  on  a 
railway  where  the  company  has  a  right  to 
fence  and  has  not  done  so,  as  provided  in 
Code,  §  1289,  is  not  attached  to  the  petition, 
should  be  taken  advantage  of  on  demurrer, 
and  not  by  objection  to  the  introduction 
of  such  notice  in  evidence:  McKinley  v. 
Chicago,  R.  J.  A  P.  R.  Co.,  47-76,  78. 

As  to  when  the  action  is  deemed  to  be  suf- 
ficiently based  upon  a  written  instrument  so 
that  the  same  or  a  copy  thereof  ought  to  be 
set  out,  see  infra,  §§  774-795. 

718.  What  objeetions  raised  by  demurrer 
and  what  by  motion :  Under  previous  prac- 
tice, held,  that  a  variance  between  the  decla- 
ration and  the  writ  could  not  be  raised  by 
demurrer:  Cvlver  v.  Whipple,  2  G.  Qr.,  865. 

714.  If  an  averment  of  the  petition  is 
claimed  to  be  insuflScient  in  law,  the  proper 
way  to  raise  the  objection  is  by  demurrer 
and  not  by  motion :  Childs  v,  Oriswold,  15- 
438. 

715.  A  demurrer  and  not  a  motion  to 
strike  from  the  files  is  the  proper  mode  of  de- 
termining the  sufficiency  of  the  pleading: 
Clark  V.  Cress,  20-50 ;  Martin  v.  Dobbins,  82- 
594 ;  Merchantt^  Nat.  Bank  v.  Montgomery, 
32-602. 

716.  An  objection  that  a  counter-claim  set 
up  in  the  answer  cannot  be  properly  inter- 
posed on  account  of  its  not  being  in  behalf  of 
the  proper  parties  should  be  raised  by  de- 
murrer and  not  by  motion  to  strike  from  the 
files:  Bird  V.  McCoy,  22-594. 

717.  Objection  to  the  sufficiency  of  a  pe- 
tition cannot  properly  be  raised  by  motion  to 
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strikeout  all  the  averments  thereof.  Such 
objection  should  be  raised  by  demurrer: 
Bhoadabeck  v,  Blair  Toum  Lot,  etc.,  Co.,  62- 
868. 

718.  However,  if  such  a  motion  is  made 
and  passed  upon  in  such  a  case  without  ob- 
jection on  that  ground,  the  form  of  raising 
the  question  will  not  constitute  reversible 
error:  Ibid, 

The  fact  that  plaintiff's  action  should  have 
been  brought  in  law  instead  of  in  equity,  or 
vice  versa,  or  that  plaintiff  in  an  action  in 
equity  has  a  full,  speedy  and  complete  rem- 
edy at  law,  are  not  proper  grounds  for 
demurrer.  The  remedy  in  such  cases  is  by 
motion  to  have  the  action  changed  to  the 
proper  docket :  See  Actions,  §§  85-89. 

719.  An  alternative  allegation  in  the  pe- 
tition, of  a  material  fact,  is  not  a  ground  of 
demurrer.  The  remedy  for  such  defect  is  by 
motion:  Turner  v.  First  Nat,  Bank,  26-562. 

720.  Failure  of  the  petition  to  set  out  the 
damages  sustained  by  plaintiff  is  not  a  ground 
of  demurrer,  but  can  only  be  reached  by  mo- 
tion for  more  specific  statement :  McCormick 
V.  Basal,  46-285. 

721.  Where  a  mortgage  provided  that  upon 
thirty  days'  default  in  payment  of  interest, 
the  whole  amount  of  the  principal  should  be- 
come due  at  the  option  of  the  holder,  and  at 
the  end  of  such  thirty  days'  default  action 
was  brought,  it  being  alleged  in  the  petition 
that  plaintiff  had  elected  that  the  whole  sum 
become  due,  held,  that  a  demurrer  would  not 
lie  upon  the  ground  that  notice  of  the  elec- 
tion had  not  been  given,  but  such  objection 
could  only  be  raised  by  motion  for  more 
specific  statement  or  answer:  Parkyn  v, 
Travis,  50-486. 

722.  Where  a  petition  in  an  action  to  re- 
cover damages  for  changing  the  grade  of  the 
street  alleged  that  the  grade  was  established 
by  ordinance,  but  neither  described  the  grade 
nor  set  out  the  ordinance,  held,  that  while  it 
might  be  subject  to  be  made  more  specific  on 
motion  it  was  not  vulnerable  to  demurrer: 
Noyes  v,  Ma^on  City,  53-418. 

723.  Defensire  matter:  The  petition  in 
equity  in  an  action  to  defeat  certain  tax 
deeds  stated  that  the  plaintiff  was  the  owner 
of  the  property  at  the  time  of  the  several 
sales  and  continued  to  be  such  owner ;  that 
she  had  redeemed  from  the  sales  and  paid  all 


taxes  due,  and  that  notwithstanding  these 
facts  defendant  had  in  some  manner  ob- 
tained tax  deeds;  held,  that  if  defendant 
claimed  title  under  a  sale  made  at  a  different 
time  from  any  mentioned  in  the  petition,  such 
fact  could  only  be  made  available  by  affirma- 
tive pleading  on  his  part  and  that  a  demur- 
rer would  not  lie :  Oray  v,  Coan,  28-844. 

724.  Where  the  allegation  of  the  petition, 
that  the  indebtedness  to  secure  which  a 
vendor's  lien  was  sought  to  be  enforced  was 
incurred  in  the  purchase  of  the  homestead, 
was  not  distinctly  negatived  by  the  answer, 
so  that  the  court  could  not  determine  there- 
from whether  the  homestead  right  existed 
and  was  effectual  or  not,  held,  that  it  was 
not  error  to  sustain  a  demurrer  to  that  part 
of  the  answer  setting  up  a  homestead  exemp- 
tion :  Pratt  v,  Delavan,  17-807. 

725.  Where  the  defense  set  up  in  the 
answer  is  held  insufficient  on  demurrer,  it 
will  not  be  presumed  that  the  issue  raised  by 
such  defense  was  before  the  court  upon  final 
hearing  in  such  manner  as  to  render  the 
ruling  upon  the  demurrer  error  without 
prejudice :  Schroeder  v,  Chicago,  R,  I.  <Sb  P. 
R,  Co,,  41-844. 

726.  Demurrer  to  answer:  Where  the 
matter  pleaded  does  not  amount  to  a  denial 
or  to  confession  and  avoidance,  the  defect 
may  be  reached  by  demurrer:  Dat}enport 
Gas,  etc.,  Co,  v,  Davenport,  15-6. 

727.  Want  of  verity  in  the  allegations  of 
an  answer  cannot  be  made  available  by  de- 
murrer. When  the  answer  contains  a  spe- 
cific denial  of  every  averment  in  the  petition, 
it  is  error  to  sustain  a  demurrer  as  to  these 
denials:  McOregorv,  McGregor,  21-441. 

728.  When  an  answer  alleging  former  ad- 
judication was  demurred  to  on  the  ground 
that  the  prior  suit  was  not  for  the  same  mat- 
ters, Tield,  that  properly  such  facts  were  to  be 
relied  upon  as  evidence  and  not  as  causes  of 
demurrer :  Keokuk  County  v,  Alexander,  21- 

877. 

An  answer  containing  a  denial  of  any  mar 
terial  allegation  in  the  petition  cannot  be 
assailed  by  demurrer :  See  supra,  §§  478-477. 

729.  Several  caases  of  demurrer:  Where 
a  demurrer  assigns  several  causes,  and  is 
sustained  as  to  one  and  overruled  as  to 
others,  such  ruling  will  not  be  reversed  on 
appeal  if  any  of  the  causes  assigned  are  good. 
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although  as  to  the  particular  ground  on 
irhjch  it  was  sustained  the  ruling  be  found 
erroneous:  Jcicre  t;.  Perkins,  29-262. 

780.  To  entire  pleading;  when  one 
eonnt  or  diTision  is  sufficient:  A  demurrer 
can  only  properly  be  interposed  to  controvert 
the  legal  sufBciency  of  the  matter  stated  in 
the  entire  count  or  petition,  and  not  to  assail 
a  portion  of  a  count,  or  improper,  foreign, 
redundant  or  irrelevant  matter  therein.  If 
the  count  contains  sufficient  statements  to 
constitute  a  cause  of  action  or  defense  it  is 
not  vulnerable  to  demurrer :  Hayden  v.  Aiir 
derson,  17-158. 

7S1.  A  paragraph  of  a  pleading  cannot  be 
assailed  on  demurrer,  the  demurrer  being 
proper  only  when  it  attacks  the  whole  plead- 
ing or  count :  Delatcare  County  Bank  v.  Dun- 
combe,  48-488. 

732.  A  demurrer  to  the  entire  petition 
should  not  be  sustained  because  a  portion  of 
it  demands  relief  upon  facts  improperly 
pleaded :  District  Tp  v.  District  Tp,  44-512. 
7S8.  Where  an  answer  sets  up  but  one  de- 
f^ise,  it  is  not  prox)er  to  interpose  a  demurrer 
to  a  portion  thereof :  Chicago,  T,  <fe  D.  R,  Co. 
«.  Cedar  Bapids,  I,  F.  db  N.  W.  R.  Co,,  67- 
334. 

7S4.  Where  but  a  portion  of  the  pleading 
or  count  is  defective,  a  motion  to  strike  out 
the  objectionable  matter  is  the  proper  rem- 
edy :  ShuUe  V.  Hennessy,  40-862. 

789.  Where  distinct  defenses  are  improp- 
erly joined  in  one  division  of  an  answer,  the 
demurrer  may  be  directed  against  one  of 
them  alone :  Wright  v.  Connor,  84-240. 

7S0*  A  general  demurrer  to  a  pleading  con- 
tainini;  more  than  one  count  should  be  over- 
ruled if  either  count  or  any  cause  of  action 
set  oat  therein  is  sufficient:  Chanlbers  v, 
Ijaihrop,  Mor.,  102;  Jarvis  v.  Worick,  10-29; 
Co€nt  t?.  Jones,  10-131;  Darr  r.  LUley,  11-4; 
JSdm€ynds  r.  Cochran,  12-488 ;  Zapplev,  Rush, 
2S-99 ;  Singer  t\  Cavers,  26-178- 

7S7.  Judgment  against  plaintiff  on  de- 
murrer to  one  count  of  the  petition  should 
not  be  entered  while  an  issue  upon  a  plea  to 
3i2Qtlier  count  remains  undetermined :  Rob- 
erts V.  Albright,  2  G.  Gr.,  120. 

78Sm  A  demurrer  to  the  whole  of  an  answer, 

some  porta  of   which  are  good,  should  be 

awemUed:  Banney  v.  Bonney,  29-448, 

7M  A  demurrer 


to  the  whole   answer 


should  not  be  sustained  where  the  answer 
contains  a  general  denial :  Sample  v,  Griffith, 
5-876. 

740.  It  is  error  to  sustain  a  demurrer  to 
the  whole  of  an  answer  when  a  material 
issue  is  presented  therein  by  an  averment 
that  defendant  has  not  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  an 
allegation  of  the  petition:  McPhail  v.  Hy^ 
att,  29-187. 

741.  Where  an  entire  answer  is  attacked 
by  a  demurrer,  the  demurrer  should  be  over- 
ruled if  the  answer  contains  a  defense  to  the 
action,  although  some  one  or  more  divisions 
therein  are  vulnerable  to  demurrer :  Holbert 
V.  St.  Louis,  K,  C.  <&  N,  R,  Co.,  88-315; 
Johnson  v.  Tantlinger,  81-500. 

Amendment:  That  a  demurrer  may  be 
amended,  see  supra,  §§  839,  840. 

A  demurrer  admits  matter  of  fact  which 
is  well  pleaded  in  the  pleading  attacked :  See 
infra,  XIV,  b. 

742.  Oemnrrer  relating  back:  The  com- 
mon law  rule  that  the  demurrer  relates  back 
to  the  first  defective  pleading  is  not  appli- 
cable under  the  Code,  and  if  the  objection  to 
the  first  defective  pleading  is  not  raised  by 
the  opposite  party,  it  is  no  ground  for  holding 
such  pleading  bad  when  a  demurrer  is  after- 
ward interposed  to  the  pleailing  of  the  oppo- 
site party:  Gano  v,  GUruth,  4  G.  Gr.,  458. 

748.  But  under  the  common  law  practice 
where  defendant  filed  a  defective  pleading, 
and  plaintiff  a  replication  to  which  defend- 
ant demurred,  held,  that  although  the  repli- 
cation was  defective,  the  court  would  go 
back  to  the  first  error  committed  and  render 
judgment  in  favor  of  plaintiff  on  the  ground 
that  the  demurrer  would  relate  back  to  the 
first  mistake  in  pleading:  WHev,  Matherson, 
2G.  Gr.,  184. 

744.  Withdrawal  of  pleading  in  order 
to  demur:  It  is  a  matter  within  the  sound  dis- 
cretion of  the  court  to  allow  the  withdrawal 
of  a  pleading  and  the  filing  of  a  demiurrer 
to  the  previous  pleading  instead,  and  such 
discretion  is  not  reviewable  unless  shown  to 
have  been  abused :  Dubuque  County  v.  Rey^ 
nolds,  41-454 ;  Byington  v.  Stone,  51-817. 

745.  Second  demurrer:  A  second  demurrer 
to  the  same  pleading  is  not  allowable  (Ck)de, 
§  2689) :  Riddle  v.  Backus,  86-430. 

746.  Where  it  appeared  that  the  demurrer 
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had  been  filed  by  an  attorney  without  the 
knowledge  or  consent  of  the  party,  and  such 
demurrer  was  by  permission  of  the  court 
withdrawn,  held,  that  the  same  attorney, 
after  receiving  proper  authority,  might  inter- 
pose a  new  demuiTer :  Winteratien  r.  Walker, 
10-198. 

747.  A  demnrrer  is  waived  by  interpos- 
ing a  second  demurrer  whilst  the  first  is  un- 
disposed of :  District  Tp  v.  District  T^p,  44- 
512. 

748.  Or  by  filing  an  answer:  Fisher  v, 
Scholte,  80-221. 

749.  Or  by  going  to  trial  on  an  issue  of 
fact:  Porter  v.  Lane,  Mor.,  197;  Daugherty 
V.  Bridgman,  Mor.,  295. 

That  error  in  a  ruling  on  demurrer  is 
waived  by  amending  or  pleading  over,  see 
infra,  g§  939-952. 

750.  ChaDge  of  ruling  on  demnrrer: 
Where  a  pleading  was  held  bad  on  demurrer, 
and  an  amendment  was  filed  setting  up  sub- 
stantially the  same  allegation,  and  a  motion 
was  made  to  strike  such  amendment  from 
the  files,  held,  that  the  court  in  pajBsing  upon 
such  motion  might  change  its  ruling  as  to 
the  demurrer,  and  refuse  to  strike  the  amend- 
ment from  the  files :  Jenkins  v,  ShieUJs,  86- 
526. 

751.  The  court  is  not  concluded  in  the  sub- 
sequent stages  of  the  case  by  rulings  made 
upon  a  demurrer,  but  may  and  should  change 
such  rulings  if  satisfied  of  its  error.  If 
thereby  a  party  is  taken  by  surprise,  some 
order  should  be  made  which  will  fully  pro- 
tect his  rights:  Norton  v,  Knapp,  64-112. 

753.  Effect  of  rulings:  The  overruling  of 
a  demurrer  to  the  answer  does  not,  when 
issue  is  joined,  conclude  plaintiff  from  show- 
ing the  true  rights  of  the  respective  parties : 
Standish  v.  Dow,  21-363. 

753.  If  the  party  to  whose  pleading  a  de- 
murrer is  sustained  does  not  ask  leave  to 
amend,  but  excepts  to  the  ruling,  judgment 
may  be  entered  as  for  want  of  a  pleading : 
Bridge  v.  Livingston,  11-57. 

754.  If  defendant  stands  upon  his  de- 
murrer the  court  may  properly  render  judg- 
ment as  upon  a  finding  of  the  facts  alleged 
in  the  petition :  Brown  v,  Mallory,  26-469. 

755.  But  judgment  should  not  be  rendered 
against  a  defendant  standing  on  his  demurrer 
to  plaintiff's  petition,  without  plaintiff  prov- 


ing up  his  claim  as  required  in  other  default 
cases:  Musser  v,  Hdbart,  14-248;  BvMer  v. 
Beed,  11-182. 

756.  Where  it  appears  from  the  record 
that  judgment  against  the  party  is  entered 
upon  the  overruling  of  his  demurrer  for  fail- 
ure to  plead  further,  it  will  not  be  considered 
a  judgment  on  the  merits  even  though  it  re- 
cites that  it  was  rendered  upon  the  hearing 
of  evidence  and  an  inspection  of  the  plead- 
ings: Conner  v.  Long,  68-295. 

757.  A  judgment  upon  demurrer  is  a  bar 
to  any  other  action  upon  the  facts,  the  suf- 
ficiency of  which  was  put  in  issue  by  such 
demurrer:  Felt  i?.  Tumure,  48-397. 

758.  Effect  of  appeal  from  such  ruling: 
Where  a  party  excepts  to  an  order  overruling 
his  demurrer  and  judgment  is  entered 
against  him,  and  on  appeal  the  action  of  the 
court  is  affirmed,  the  judgment  is  fiinal  and  he 
cannot  have  the  cause  remanded  in  order 
that  he  may  plead:  Orimes  v.  Hamilton 
County,  37-290. 

759.  Where  plaintiff's  demurrer  to  a  por- 
tion of  defendant's  answer,  which  would,  if 
sufficient,  constitute  a  complete  defense,  is 
overruled  and  plaintiff  elects  to  stand  on 
such  demurrer,  he  may  appeal  from  the  rul- 
ing thereon  and  is  not  required  to  proceed  to 
trial  on  the  other  defenses  set  up  in  the 
answer:  Wallace  u  Council  Bluffs  Ins.  Co,, 
66-189. 

700.  Where  a  party  stands  on  his  de- 
murrer, and  appeals  from  the  judgment 
overruling  it,  judgment  should  be  rendered 
against  him,  and  on  affirmance  of  the  judg- 
ment on  appeal  he  cannot  be  permitted  to 
withdraw  his  demurrer  and  proceed  to  trial 
on  the  Inerits :  Durilap  v.  Cody,  81-260. 

T^aiver  of  error:  That  error  in  the  ruling 
on  a  demurrer  is  waived  by  amending  or 
pleading  over,  see  infra,  §§  939-952. 

IX.  Motions. 

761.  A  motion  should  state  the  catises  on 
which  it  is  based :  Hall  v,  Crouse,  14-487. 

702.  A  motion  urging  as  an  objection  to  a 
pleading  that  it  is  not  sworn  to  is  not  suf- 
ficient to  cover  the  objection  that  the  affida- 
vit is  by  a  party  who  does  not  show  himself 
competent  to  make  it :  Wood  v.  Bailey,  12-46. 

708.  Where   a   motion  is  founded  upon 
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matter  outside  of  the  record,  it  should  be 
verified:  SheUenberger  v,  H^ard,  8-425. 

764.  A  motion  after  a  motion  to  the  same 
Iileadiiig  is  not  allowable  (Code,  §  2639) :  Rid- 
dle r.  Badcus,  36-430. 

76o.  A  motion  which  has  once  been  passed 
upon  should  not  be  reheard  at  the  instance 
of  the  nnaaccessful  party  until  the  ruling 
thereon  has  been  set  aside  on  his  motion, 
with  notice  to  the  opposite  party :  Totcnsend 
r.  Wisner,  62-672. 

706.  A  party  cannot,  by  asking  to  refile  a 
pleading  whic^  has  previously  been  stricken 
from  the  files,  raise  the  same  question  which 
was  determined  by  striking  it  from  the  files, 
for  the  purpose  of  excepting  to  the  ruling  of 
the  court  thereon:  Barkdull  r.  Callanan, 
3a-391. 

767.  Oral:  Amotion  simply  directing  the 
attention  of  the  court  to  the  case  as  it  is  pre> 
aented  in  the  pleadings  and  record,  in  order 
that  the  party  may  have  the  relief  to  which 
he  thus  appears  entitled,  need  not  be  in  writ- 
ing :  Palmer  v,  Jones,  49-405. 

769.  Failure  to  rule  upon:  Where  no  rul- 
ing appears  to  be  made  upon  a  motion  the 
presumption  is,  unless  it  otherwise  appears, 
that  it  was  waived :  Cook  r.  Smith,  60-700. 

Motion  to  strike  irrelevant  or  redundant 
matter,  see  wpra,  g§  10,  20. 

Motion  to  require  more  sjpecific  statement, 
see  supra,  ^§  80-87. 

Motion  to  change  the  case  to  the  proper 
docket,  see  AcnoKS,  §§  8&-39. 

Motion  to  transfer  the  cause  to  the  proper 
coonty,  see  Venub,  §§  51-56. 

Motion  to  change  the  place  of  trial,  see 
Venue,  g§  61^1. 

Motion  in  arrest  of  judgment,  see  infra, 
U  914-919. 

Moticm  to  correct  the  record  and  notice  of, 
see  Courts,  §  245. 

X.  Exhibits;  setting  out  written  in- 
struments. 

That  failure  to  set  out  a  copy  of  an  account 
or  written  instrument  relied  upon  is  ground 
of  demurrer,  see  supra,  §§  707-712. 

769.  Copy  of  written  instmment:  Mat- 
ters which  are  shown  by  written  instrument, 
a  copy  of  which  is  made  a  part  of  the  peti- 
tion, should  not  be  averred  in  the  petition  it- 
aelf :  Furgison  v.  State,  4  Q.  Gr.,  802. 
Vol.  n -20 


770.  Where  a  paper  attached  to  the  plead- 
ing contains  matter  not  required  by  law  to 
be  embodied  in  or  attached  to  the  pleading  as 
an  exhibit,  and  such  paper  is  not  referred  to 
in  any  manner  in  the  body  of  the  pleading 
as  constituting  a  part  thereof,  the  statements 
therein  contained  are  not  to  be  deemed  a 
part  of  the  pleading:  Scott  v.  Union  County, 
63-583 ;  Miller  r.  MiUer,  63-887. 

771.  The  fact  that  in  a  pleading  an  exhibit 
thereto  attached  is  referred  to  and  made  a 
part  thereof  does  not  constitute  an  averment 
of  the  matter  in  such  exhibit:  Fanning  v, 
Krapfl,  61-417. 

772.  An  exhibit  of  a  record  attached  to  a 
petition  is  not  evidence.  It  serves  only  to 
aid  or  extend  the  allegations  of  the  pleading 
to  which  it  is  annexed.  It  may  be  denied  as 
any  other  part  of  the  pleading,  or  tested  as  to 
its  authenticity,  regularity  and  validity, 
when  offered  in  evidence :  Carr  v.  Bosworth, 
68-669. 

778.  The  fact  that  letters  which  are  prop- 
erly admissible  in  evidence  are  attached  to 
the  petition  by  way  of  exhibit,  without  any 
necessity  therefor,  while  it  might  be  a  ground 
for  striking  them  from  the  petition  on  mo- 
tion, would  not  render  the  refusal  to  strike 
prejudicial  error :  Eggleston  v.  Council  Bluffs 
Ins,  Co ,  65-308. 

774.  When  copy  required  to  lieset  out: 
Under  the  statutory  provision  (Code,  §  2648, 
^  6)  making  a  failure  to  set  out  the  writing 
upon  which  the  action  is  founded  as  evidence 
of  indebtedness  a  ground  of  demurrer,  it  is 
necessary  in  an  action  to  recover  upon  a  sub- 
scription of  stock  to  a  corporation  to  set  out 
a  copy  of  the  subscription  paper :  Hudson  v. 
Plank  Road  Co.,  4  G.  Gr.,  152. 

775.  Where  a  pleading  is  founded  ui)on 
breach  of  covenants  in  a  deed,  a  copy  of  the 
deed  should  be  incorporated  into  or  attached 
to  such  pleading:  Nosier  v.  Hunt,  18-212. 

776.  Where  a  negotiable  instrument  is 
sued  on  in  the  name  of  the  indorsee,  a  copy 
of  the  indoi-sement  should  be  set  out  together 
with  a  copy  of  the  instrument:  Mainer  v. 
Reynolds,  4  G.  Gr.,  187. 

777.  In  an  action  upon  the  guaranty  of  a 
written  instrument  it  is  not  necessary  to  set 
out  a  copy  of  the  guaranty.  The  action  is 
founded  on  the  instrument  itself :  Knight  t?. 
Fox,  Mor.,  305. 


&06 


PLEADINGS,  X,  XI. 


Exhibits;  setting  out  written  instruments.---* Attaching  interrogatories. 


778.  In  an  action  on  a  note  and  mortgage 
by  an  assignee  the  instrument  of  assignment 
may  properly  be  attached  to  the  petition: 
Franklin  v,  Twogood,  18-515. 

779.  The  fact  that  a  petition  avers  that  the 
mortgage  therein  referred  to  was  duly  as- 
signed to  plaintiff  does  not  necessarily  imply 
that  it  was  ti*ansf erred  by  writing,  and  such 
petition  will  not,  therefore,  be  subject  to  de- 
murrer on  the  ground  that  such  written  in- 
strument is  not  set  out :  Barthol  v,  Blakin, 
84-453. 

7S0«  Where  an  action  was  brought  upon  a 
lar^e  number  of  bank  bills  of  different  de- 
nominations, lield,  that  it  was  sufficient  to 
attach  one  of  each  denomination  as  an  exhibit : 
Tarbell  v.  Stevens,  7-163. 

781.  Tlie  failure  to  set  out  in  a  cro8S'i)eti- 
tion  a  written  instrument  relied  on  therein 
which  is  already  set  out  in  the  original  peti- 
tion is  not  a  ground  of  demurrer:  Coe  v^ 
Undley,  82-437. 

782.  If  the  action  is  based  upon  a  contract 
written  in  a  foreign  language,  it  is  sufficient 
to  attach  a  translation  to  the  petition ;  a  copy 
in  the  foreign  language  need  not  be  set  out : 
Christenaon  v.  Gorsoh,  5-374;  Bower  t\  Dei-- 
deker,  88-418,  421. 

783.  It  is  only  necessary  to  attach  a  copy 
of  the  written  instrument  when  the  action  is 
founded  on  such  instrument:  Barney  v. 
Buena  Vista  County,  33-261. 

784.  It  is  not  the  evidence  in  the  case  that 
plaintiff  is  to  attach  to  his  petition,  but  a 
copy  of  the  instrument  or  account  on  which 
he  brings  his  suit:  Latterett  r.  Cook,  1-1. 

785.  Plaintiff  is  not  required  to  attach  to 
his  petition  copies  of  instruments  which  he 
intends  to  introduce  in  evidence  unless  they 
are  the  instruments  u|)on  which  the  action 
is  founded:  McLott  v,  Savery,  11-323. 

786.  Plaintiff  cannot  be  required  to  set  up 
a  written  instrument  which  is  not  the  basis 
of  his  cause  of  action,  but  is  merely  a  link  in 
the  chain  of  evidence  necessary  to  establish 
it :  Harwood  v.  Case,  87-602. 

787.  Where  a  record  is  not  the  foundation 
of  an  action,  it  need  not  be  set  out :  Ruddick 
V.  Marshall,  28-243. 


788.  Where  a  petition  in  equity  sought  to 
have  set  aside  a  judgment  by  confeasion, 
held,  that  it  was  not  necessary  to  attach  a 
copy  of  the  statement  on  which  such  judg- 
ment was  rendered:  Vannice  v,  Oreen,  14- 
262. 

789.  In  an  action  for  damages  for  right  of 
way,  held,  that  the  deed  for  such  right  of 
way  might  be  introduced  as  evidence  with- 
out having  set  it  out  in  the  answer :  Taylor 
V,  Cedar  Rapids  <fc  St.  P.  R.  Co.,  25-871. 

790.  Tlie  duplicate  receipt  of  the  receiver 
of  the  United  States  land  office,  relied  on  to 
establish  plaintiff's  title  in  an  action  of  tres- 
pass, need  not  be  set  out  by  copy :  Doroey  v, 
Patterson,  7-420. 

791.  In  an  action  of  right  it  is  not  neces- 
sary to  attach  copies  of  title  papers :  Boards 
mant\  Beckwith,  18-292. 

793.  Where,  in  an  action  against  a  county 
treasurer  for  wrongfully  seizing  and  selling 
plaintiiTs  property,  defendant  justified  under 
a  tax  list  and  warrant,  setting  out  the  war- 
rant, held,  that  the  answer  was  not  demur- 
rable for  not  setting  out  a  copy  of  the  tax  list : 
Games  v,  Robb.  8-193. 

793.  In  an  action  to  set  aside  a  sheriff's 
sale,  Iield,  that  it  was  not  necessary  to  attach 
a  copy  of  the  execution  and  sheriff's  deed  as 
instruments  sued  on:  Walkup  v.  Zehring^ 
13-306. 

794.  Where  a  party  suing  upon  rescission  of 
a  contract  for  the  conveyance  of  land  offered 
to  return  certificates  of  stock  received  by  him 
in  payment  for  such  land,  Iield,  that  he  need 
not  set  out  a  copy  of  such  certificates :  Carey 
V.  Cincinnati  t&  C.  R.  Co.,  5-357. 

79o.  Where  a  note  is  written  upon  the 
back  of  a  paper  containing  a  contract,  it  is 
not  necessary,  in  making  an  exhibit  of  a  copy 
of  the  note  in  the  pleading,  to  set  out  a  oopy 
of  such  contract:  Dunning  v,  RumbaiAgh^ 
36-566. 


XI.    Attaching  interrogatories  to 

PLEADINGS.* 

796.  A  method  of  procuring  the  testimony 
of  the  opposite  party  is  thus  provided  by 


»  Code,  §  2G93.  Either  party  may  annex  to  his  petition,  answer,  or  reply,  written  interrogatories  to  any  one 
or  more  of  the  adverse  parties  conceminj?  any  of  the  material  matters  in  issue  in  the  action,  the  answer  to 
which,  on  oath,  may  bo  read  by  either  party  as  a  deposition  between  the  party  Interrogating  and  the  party- 
answering. 
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statute  in  addition  toother  ordinary  methods, 
and  an  interrogatory  tending  to  elicit  evi- 
dence pertinent  and  material  to  the  issue 
ought  not  to  be  stricken  out  on  motion: 
Ortau  o.  Woods,  84-578. 

797.  Where  the  interrogatories  ask  for 
Bsatters  which  are  immaterial,  the  refusal  of 
the  court  to  require  them  to  be  answered  will 
not  constitute  error:  Mason  v.  Green y  8!^- 
596. 

798.  It  is  not  error  to  refuse  to  make  an 
order  requiring  answer  to  interrogatories  at- 
tached to  a  pleading  when  such  interroga- 
tories  are  frivolous  and  unimportant.  Even 
if  one  of  them  is  proper  but  not  particular- 
iied,  it  is  not  error  to  refuse  an  order  requir- 
ing them  ail  to  be  answered :  Hogaboom  v, 
Priee,  53-703. 

799.  Neither  the  interrogatories  nor  the 
answers  thereto  will,  on  demurrer,  aid  a  de- 
fective pleading:  Lane  v.  Krekle,  22-399. 

800.  A  party  answering  is  not  to  be  con- 
fined to  a  response  merely  to  the  interroga- 
tories, but  may  state  any  new  matter  con- 
cerning the  same  cause  of  action  (Code, 
§M94):  Otvyerv.  Figgins,  87-617. 

801.  Where  the  interrogatories  are  attached 
to  an  answ^er  which  requires  no  reply,  the 
ooort  shoald  be 'asked  to  fix  a  time  within 
which  they  should  be  answered,  before  mov- 
ing to  dismiss  the  action  for  waBt  of  such 
answer:  Hoifaboom  v.  Price,  53-708;  Garvin 
V.  Cannon,  58-716. 

802.  Where  interrogatories  were  filed  by 
the  defendant  just  before  going  to  trial,  al- 
though the  petition  had  been  on  file  for 
Bevend  months,  held,  that  they  were,  on  mo- 
tbn,  properly  stricken  from  the  files :  Jones 
r.  Berryhia,  25-289. 

80S.  Where  there  was  no  affidavit  filed  as 
authorized  by  statute  (Code,  §  2696)  to  show 
what  the  parties  filing  the  interrogatories  be- 
lieved woold  be  proved  by  the  answers 
thereto,  and  the  cause  was  reached  for  trial 
before  such  interrogatories  were  answered, 
hdd,  that  the  counts  of  the  petition  contain- 
ing the  interrogatories  were  properly  stricken 
out:  Courtrightv,  Deeds,  87-603,  516. 

804.  Where  there  was  no  verification  to 
the  answers  to  the  interrogatories  except  the 
Qfloal  certificate  of  the  notary,  ''subscribed 
and  sworn  to  before  me,"  held,  that  the 
answer  was  not  sufiELciently  verified  as  re- 


quured  by  statute  (Code,  §  2698):  AverUl  v. 
Bayles,  52-672. 

80*j.  Under  the  statutory  provision  (Code, 
§  2699),  that  where  a  party  filing  interroga- 
tories also  files  an  affidavit  that  he  verily  be- 
lieves the  subject  of  the  interrogatories,  or 
any  of  them,  is  in  the  personal  knowledge  of 
the  opposite  party,  and  that  his  answer 
thereto  will  sustain  the  claim  or  defense,  and 
the  opposite  party  fails  to  answer  within  the 
time  allowed  therefor,  then  such  claim  or 
defense,  or  the  part  thereof  referred  to  by 
such  affidavit,  shall  be  deemed  true  and  judg- 
ment given  accordingly,  the  interrogatories 
unanswered,  and  the  affidavit,  constitute 
proof  of  the  claim  or  defense,  and  on  trial 
judgment  should  be  given  accordingly,  but 
they  do  not  entitle  the  party  to  judgment 
without  a  trial:  Perry  v.  Heighton,  26-451. 

806.  Although  the  failure  to  reply  to  in- 
terrogatories thus  propounded  entitles  the 
opposite  party  to  judgment,  he  cannot  avail 
himself  of  such  failure  by  first  making  his 
objection  on  appeal:  Sully  v.  Wilson,  44— 
894. 

807.  Where  the  interrogatories  were  not 
answered,  although  the  affidavit  as  above  re- 
ferred to  was  filed,  but  the  party  did  not  ask 
for  judgment  accordingly,  held,  that  failure 
of  the  court  to  thus  order  a  judgment  in  his 
favor  could  not  be  taken  advantage  of  on 
appeal :  Garvin  v.  Cannon,  58-716. 

808.  To  entitle  a  party  to  have  his  claim  or 
defense  taken  as  true  on  account  of  failure 
of  the  opposite  party  to  answer  interrogato- 
ries attached  to  his  pleading,  the  affidavit  of 
the  party  that  he  believes  that  the  facts  in- 
quired about  are  within  the  knowledge  of  the 
opposite  party,  and  that  the  answers  of  such 
party  will  sustain  his  claim  or  defense, 
should,  if  the  facts  are  claimed  as  applicable 
to  a  part  of  the  claim  or  defense,  state  what 
particular  portion  would  be  sustained  by 
such  answers :  Hogaboom  v.  Price,  58-708. 

XII.  Intervention. 

800.  By  tax  payer:  A  tax  payer,  as  such, 
has  not  such  an  interest  in  the  matter  in  liti- 
gation as  to  entitle  him  to  intervene  in  a  suit 
against  his  county  to  enforce  the  payment  of 
a  claim,  at  least  in  the  absence  of  a  showing 
that  the  board  of  supervisors,  acting  in  bad 
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faith,  are  failing  properly  to  defend  against 
such  claim :  Cornell  College  v,  loiva  County , 
32-520. 

810.  But  where  the  hoard  aid,  collude  and 
conspire  with  the  opposite  party  to  procure 
judgments  against  the  county,  a  tax  payer 
may  intervene :  Greeley  v.  Lyon  County,  40- 
72 ;  Suxux  City  iSb  St  P.  R,  Co,  v.  Osceola 
County,  45-168. 

811.  Where  the  hoard  of  supervisors  re- 
fuse to  set  up  a  defense  in  an  action  against 
the  county,  a  tax  payer  may  do  so  by  inter- 
vention :  Rieharda  v.  Supervisors,  69-612. 

812.  By  other  parties:  In  a  proceeding  to 
enjoin  the  collection  of  a  tax  in  aid  of  a  rail- 
way, the  railway  company  may  intervene, 
although  it  be  not  yet  entitled  to  the  tax: 
Brown  v.  Bryan,  81-556. 

813.  A  party  claiming  to  be  the  equitable 
owner  of  a  promissory  note  may  intervene 
and  have  his  rights  established  in  a  suit 
brought  by  the  possessor  and  holder  of  the 
legal  title  against  the  owner:  Taylor  v. 
Adair,  22-270. 

814.  The  purchaser  at  a  foreclosure  sale  is 
subrogated  to  the  rights  of  the  mortgagee, 
and  may  intervene  in  the  foreclosure  suit 
which  is  still  pending  as  to  other  defendants: 
Dyer  vrHarris,  22-268. 

815.  A  party  hdd  entitled  to  intervene 
under  the  facts  of  a  particular  case :  Young 
V,  Tucker,  89-596. 

816.  While  a  party  interested  in  the  sub- 
ject-matter involved  may  unite  with  the  de- 
fendant in  resisting  the  claim  of  the  plaintiff, 
he  cannot  ask  to  be  substituted  as  the  de- 
foidant  to  the  action  in  place  of  the  original 
defendant:  Britton  v,  Des  Moines,  0.  &  S, 
R.  Co,,  59-540. 

817.  By  assignee:  An  assignee  of  a  debtor 
under  general  assignment  made  after  a  levy 
of  attachment  may  intervene  in  an  attach- 
ment proceeding  for  the  purpose  of  interpos- 
ing against  plaintiff  a  claim  for  damages 
growing  out  of  a  wrongful  suing  out  of  an 
attachment :  Dunham  v.  Oreenbaum,  56-803. 

818.  Notice:  Where,  in  a  proceeding  to 
foreclose  a  mortgage  executed  to  a  trustee  to 
secure  bonds,  the  holder  of  a  portion  of  the 
bonds  intervened  and  an  issue  was  raised  be- 
tween such  bondholder  and  the  trustee,  on 
the  trial  of  which  evidence  was  introduced ; 
it  appearing  tliat  the  petition  of  intervention 


was  filed  before  default  of  the  defendant  cor- 
poration, held,  that  the  objection  that  notice 
of  the  petition  of  intervention  had  not  been 
served  upon  defendant  could  not  be  raised 
for  the  first  time  in  the  supreme  court: 
Sanxey  v,  Iowa  City  Glass  Co,,  68-707. 

819.  How  effeet:  A  party  cannot  by  one 
petition  intervene  in  several  distinct  and  un- 
consolidated actions,  nor  can  an  agent  make 
his  principal  a  party  to  the  intervention  by 
filing  the  petition  in  his  (the  agent's)  name : 
Rosehbaum  v,  Adams,  61-882. 

820.  Net  to  delay  proceedings:  An  inter- 
venor  cannot  be  allowed  to  tender  an  issue 
which  can  be  tried  only  by  a  change  in  the 
form  of  proceeding,  and  a  oontinuanoeof  the 
cause  for  testimony :  Van  Oorden  v,  Ormsby, 
55-657. 

821.  Not  allowed  after  decision  or  ver- 
diet:  Where  a  verdict  has  been  rendered,  or 
the  parties  have  agreed  upon  the  judgment 
to  be  entered,  it  is  too  late  to  intervene: 
Henry  v,  Cass  County  Mill,  etc.,  Co,,  42-83; 
First  Nat,  Bank  v.  Gill,  50-  425. 

833.  Judgment  conclnslTe  against  inter- 
yeiior:  A  judgment  in  an  action  where  a 
third  party  has  intervened  as  defendant  is 
conclusive  both  upon  the  original  defendant 
and  the  intervener :  Witter  v,  Fisher,  27-9. 

828.  As  between  different  interveners,  the 
court  may  determine  their  respective  rights 
as  to  liens.  One  who  is  adjudged  not  to 
have  a  lien  cannot  object  as  to  the  disposition 
made  of  other  claims :  Phillips  v.  Both,  58- 
499. 

.  834.  The  intervener  cannot  object  to  the 
amount  of  judgment  rendered  against  de- 
fendant in  the  main  action :  Ibid. 

835.  Dismissal:  The  intervener  may  dis- 
miss his  intervention  at  any  time  before  final 
submission  without  any  express  order  to  that 
effect,  and  it  will  be  without  prejudice  to  his 
rights  in  another  action :  Dalhoff  v.  Coffman, 
87-288. 

836.  Supplemental  petition:  Where  the 
court  had  jurisdiction  of  the  subject-matter 
and  the  parties,  held,  that  it  might  render 
judgment  in  favor  of  an  intervener  on  an 
amended  petition,  setting  up  an  award  had 
upon  an  agreement  of  arbitration  made  sub- 
sequently to  the  filing  of  the  original  petition 
of  intervention:  Joliet  Ii*on,  etc,  Co,  v, 
Chicago,  C,  &  W,  R,  Co.,  51-300. 
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Xin.  Time  fob  filing  PLEADrsras. 

As  to  wbat  failure  to  file  pleadings  will 
ooDstitate  Default,  see  that  title,  I. 

Petit  ion:  As  to  the  effect  of  not  filing  the 
petition  by  the  time  stated  in  the  notice  of 
its  filing,  see  Oriqinal  Notice,  §§  44-54. 

827.  Answer:  Defendant  hax  until  noon  of 
the  next  day  after  the  filing  of  an  amended 
petition  in  which  to  file  an  answer  thereto 
(Code,  §  2840):  Bratidt  v.  Wilson,  58-485. 

838.  It  is  not  a  sufficient  cause  for  strik- 
ing an  answer  from  the  files  that  it  was  filed 
after  the  second  day  of  the  term,  which  is  the 
day  required  by  law  for  the  fihng  of  such 
pleadings:  Keeney  v,  Lyon,  10-546. 

829.  The  filing  of  a  counter-claim  in 
proper  time  is  equivalent  to  the  filing  of  an 
answer :  Town  v,  Bringolf,  47-183. 

850.  Reply:  The  plaintiff  may  file  a  reply 
later  than  the  time  fixed,  upon  such  reason- 
able terms  as  the  court  may  Impose:  Will- 
iams V,  Niagara  F,  Ins,  Co.,  50-561. 

851.  Extension  of  time:  Tiie  extension  by 
the  court  of  the  time  for  filing  an  answer 
does  not  deprive  defendant  of  his  right  to 
demur,  nor  does  it  extend  the  time  for  filing 
such  demurrer.  A  demurrer  filed  at  the  time 
fixed  by  the  court  for  filing  an  answer  should 
be  stricken  from  the  files:  District  Tp  v, 
W^Oe,  42-608. 

883.  Where  time  is  given  to  answer,  and 
at  the  expiration  of  that  time  and  before  de- 
fault a  demurrer  is  filed,  the  action  of  the 
court  in  refusing  to  strike  such  demurrer 
from  the  files  on  motion  will  not  be  reversed 
where  the  abstract  does  not  show  all  the 
facts  and  circumstances  surrounding  the 
transaction,  and  that  there  was  prejudicial 
error  in  the  ruling:  Gray  v.  Myers,  46-158. 

88&  Refusal  by  the  court  on  motion  to 
strike  a  demurrer  from  the  files  because  filed 
after  the  time  provided  amounts  in  effect 
to  an  extension  of  the  time :  Rumsey  v.  Rob- 
inson, 58-225. 

884.  Where  plaintiff  was  allowed  a  certain 
time  to  file  an  amended  petition,  after  a  de- 
murrer to  the  original  petition  had  been  sus- 
tained, but  did  not  file  such  amendment 
until  after  the  expiration  of  the  time  fixed, 
and  defendant  thereupon  moved  to  strike  it 
from  the  files,  and  plaintiff  asked  for  time 
to  make  resistance  to  the  motion  by  filing  an 


affidavit  of  excuse,  which  he  did  not  file 
within  the  time  fixed  by  the  court  nor  until 
after  the  arguifient  of  defendant  on  the  mo- 
tion to  strike  was  closed,  held,  that  it  was  not 
error  to  strike  the  amended  petition  from  the 
files,  as  asked:  Haytcard  v.  Ooldsbury,  68- 
486. 

885.  Where  defendant  was  given  until  a 
certain  time  to  answer,  and  before  that  time 
change  of  venue  was  taken  to  another 
county,  Tield,  that  he  was  not  in  default  for 
want  of  answer  until  the  first  day  of  the 
next  term  in  the  county  to  which  the  cause 
was  taken :  Wormley  v.  District  Tp,  45-666. 

886.  Striking  from  ille8:  Where  a  motion 
is  made  to  strike  a  pleading  from  the  ffies 
because  not  filed  in  the  time  required  by  rule 
of  court,  and  no  excuse  is  offered  for  the 
failure  to  comply  with  the  rule,  the  striking 
of  the  pleading  from  the  files  will  not  be 
error :  Bolander  v,  AtvjeU,  14-85. 

XIV.  Admissions;  waivers;  failure 

TO      INSIST      upon       objection      IN 

proper  manner. 

a.  Express  adfnissions  in  pleadinff. 

887.  Bender  proof  unnecessary:  Where 
defendant  avers  in  his  answer  a  fact  which 
is  an  admission  of  an  essential  element  of 
plaintiff^s  cause  of  action,  no  proof  of  such 
fa£t  on  the  part  of  plaintiff  is  required: 
Hambdl  v,  O'Neal,  89-562. 

888.  Where  an  answer  containing  a  gen- 
eral denial  affirmatively  alleged  a  fact  stated 
in  the  petition,  and  the  allegations  of  the 
answer  were  denied  by  the  reply,  held,  that 
the  fact  thus  affirmatively  alleged  both  in 
the  petition  and  the  answer  might  be  deemed 
admitted  without  proof:  Curl  v.  Watson, 
2fi^85. 

889.  Agreed  facts:  Where  a  case  is  sub- 
mitted upon  the  pleadings  and  agreed  facts 
it  is  immaterial  whether  such  agreed  facts 
are  contained  in  the  pleadings  or  not.  They 
are  to  be  considered  by  the  court  as  though 
properly  pleaded :  Perry  v.  Murray,  55-416. 

840.  Admission  binding:  Where  plaintiff 
in  his  petition  admits  indebtedness  to  de- 
fendant by  offering  to  pay  a  certain  sum,  he 
cannot  on  the  trial  deny  the  liability  thus  ad- 
mitted :  Lashbrook  v,  Eldridge,  55-844. 

Further  see  Tender,  §§  41-48. 
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841.  An  admiesion  of  the  facts  alleged  in 
the  petition  will  not  constitute  an  admission 
of  indebtedness  to  the  amounf  claimed,  or  to 
any  amount:   HaUoweU  v.  Fawcett,  80-491. 

And  further  see  Default,  §§  80-89. 

842.  Legal  conclusion:  The  admission  of 
a  legal  conclusion  ivill  not  bind  defendant  as 
an  admission  of  fact  against  pi-oof  to  the  con- 
trary :  Newton  v.  Dealer,  41-884. 

843.  Estoppel  or  admission  in  Ibrmer 
pleading:  In  a  subsequent  suit  between  the 
same  parties,  defendant  will  be  estopped  from 
denying  facts  upon  which  he  relied  in  a  pre- 
vious adjudication:  State  Nat  Bank  t\  North- 
western U,  Packet  Co.,  85-236. 

844.  An  averment  in  a  pleading  is  not 
such  an  admission  as  to  constitute  an  estop- 
pel, thereby  preventing  the  party  from  amend- 
ing the  pleading  on  another  trial,  and  proving 
the  contrary  of  the  fact  first  averred :  lofwa 
County  V,  Huston,  43-485. 

845.  Although  a  party  files  a  substituted 
pleading  and  states  therein  that  he  with- 
draws all  pleadings  previously  on  file,  yet 
such  previoui^  pleadings  remain  as  a  part  of 
the  record  in  the  ca^e  and  constitute  a  direct 
and  solemn  admission  of  the  facts  therein 
alleged :  Ibid. ;  Mulligan  v.  Illinois  Cent.  R. 
Co.,  86-181. 

846.  An  averment  in  the  petition  of  the 
existence  of  the  ultimate  fact  to  be  estab- 
lished by  the  evidence  will  not  amount  to 
such  an  admission  of  the  truth  of  the  fact  as 
to  estop  plaintiff  from  setting  up  facts  incon- 
sistent therewith  in  an  amended  pleading: 
Johnson  v,  McOrew,  42-555. 

847.  Sufficiency:  Certain  allegations  in 
the  answer,  although  formally  denying  lia- 
bility, field  sufficient  to  admit  plaintiffs  cause 
of  action:  Raiid  v,  Wiley,  70-110. 

848.  Not  conclnsire:  Admissions  made  in 
an  answer  are  not  conclusive,  and  may  be 
contradicted  by  evidence  of  the  pai  ty  making 
them:  Jselinv.  Griffith,  6»-668. 

849.  Admissions  by  co-partifs:  A  co-de- 
fendant against  whom  no  personal  judgment 
is  sought  cannot,  by  admissions  in  his  plead- 
ing, bind  another  defendant  who  is  sought  to 
be  held  personally  liable:  Day  v,  Baldwin, 
84-380. 

850.  Admissions  in  a  pleading  made  by  a 
party  ^l^o  has  ceased  to  have  an  interest  in 
the  property  in  controversy  cannot  affect  the 


rights  of  those  whose  interests  were  acquired 
prior  to  such  admissions :  Wright  v.  Howell, 
85-288. 

851.  It  is  doubtful  whether  the  relations 
between  the  sheriff  and  the  execution  plaint- 
iff create  such  a  privity  as  to  authorize  the 
answer  of  the  sheriff  in  an  action  against  him 
for  making  such  levy  to  be  taken  against  the 
execution  plaintiff:  Ayres  v.  Campbell,  9- 
218. 

Further  as  to  admissions  in  pleadings,  see 
Evidence,  §§  168, 169. 

b.    What  admitted  hy  demurrer. 

852.  Facts  well  pleaded:  A  demuirer 
only  admits  such  facts  to  be  true  as  are  well 
pleaded:  Harkins  v,  Edivards,  1-426;  Hart- 
ford Bank  r.  Oreen,  11-476;  Scofidd  %\ 
McDowell,  47-129;  Bailey  v.  Landingham, 
52-415.  ^ 

858.  A  demurrer  admits  facts  well  pleaded 
in  the  pleading  attacked,  but  not  conclusions 
of  law  stated  therein:  Games  v,  Bobb,  8-193; 
Lyon  V,  O'Kell,  14-233;  Smith  v.  Henry 
County,  15-885;  Freeman  v.  Hart,  61-525. 

854.  One  of  the  offices  of  the  demurrer 
is  to  inquire  whether  the  matter  is  well 
pleaded  or  can  be  pleaded,  and  it  therefore 
raises  the  question  whether  the  opposite 
pleader  may,  under  the  rules  of  evidence, 
prove  the  facts  which  he  has  pleaded :  Hark^ 
ins  V.  Edxcards,  1-426. 

855.  Where  a  demurrer  is  interposed  to 
the  petition  on  an  account,  on  the  ground 
that  no  copy  thereof  is  set  out  or  attached, 
and  is  overruled,  the  defendant  should  not  be 
held  as  admitting  the  averments  of  the  peti- 
tion, and  on  failure  to  answer,  plaintiff*a 
claim  should  be  established  by  evidence  as  on 
default:  Bushier  v.  Reed,  11-182. 

856.  An  averment  as  to  the  non-existence 
of  evidence  of  a  fact  or  of  a  conclusion  of 
law  is  not  admitted  by  demurrer:  Ioimi  R^ 
Land  Co.  t\  Sac  County,  89-124, 182. 

857.  A  fact  which  is  judicially  known  to 
the  court  is  to  be  regarded  as  a  matter  of  law 
and  cannot  be  pleaded.  A  contradiction  cr 
denial  of  such  fact  cannot>  therefore,  be  well 
pleaded,  and  is  not  admitted  by  demurring^ 
to  the  pleading  containing  such  contradiction 
or  denial :  Cooke  i\  Tallman,  40-133. 

858.  A  demurrer  does  not  confess  an  alle- 
gation which  it  appears  from  the  face  of  the 
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pleading  tbat  the  pleader  is  estopped  to 
make.  Thns  a  party  having  in  an  answer 
admitted  the  execution  of  a  tax  deed,  and 
also  alleged  its  invalidity  for  want  of  adver- 
tisement of  the  sale,  /leZd,  that  as  the  deed 
was  conclusive  as  to  the  regularity  of  the 
sale  in  this  respect,  the  allegation  of  invalid- 
ity for  want  of  advertisement  was  not  ad- 
mitted by  demurrer  to  the  answer :  Scofield 
V,  McDquxU,  47-129. 

S59.  In  an  action  to  compel  the  collection 
of  a  tax  voted  in  aid  of  a  railroad  upon  cer- 
tain^ conditions,  hdd,  that  an  averment  that 
due  proof  had  been  made  as  to  compliance 
with  the  conditions  was  an  averment  of  fact, 
and  was  confessed  by  the  demurrer  to  the 
petition:  Burlington,  C.  i?.  A  M.  R,  Co.  v. 
Stewart,  39-267. 

860.  Where  a  petition,  based  upon  cer- 
tain certificates,  alleged  that  they  were  in 
dne  form  of  law,  but  the  certificates  were 
also  set  out,  held,  that  a  demurrer  on  the 
ground  that  they  did  not  contain  conditions 
required  by  law  did  not  admit  the  averment 
that  they  were  in  due  form :  Minnesota  <fir  I, 
S.  R,  Co.  tJ.  Hiams,  5^-501. 

861.  In  passing  upon  a  demurrer,  the 
court  will  not  look  to  prior  or  subsequent 
pleadings  for  facts  admitted  nor  consider 
facts  not  pleaded  or  admitted.  The  facts  al- 
leged by  the  pleading  alone  are  to  be  deemed 
admitted  for  the  purpose  of  its  consideration : 
Johns  V.  BaUey,  45-241. 

c.    What  deemed  admitted  hy  failure 

to  deny} 

865.  Material  allegations  in  the  petition 
not  denied  in  the  answer  are  to  be  taken  as 
true:  Bokmder  v,  Atwell,  14-85;  Singer 
Mfg.  Co,  V.  Billings,  39-347. 

866.  Facts  well  pleaded:  It  is  only  facts 
which  are  well  pleaded  that  are  admitted  by 
failure  to  deny  them.  Legal  conclusions 
stated  in  the  pleading  are  not  thus  admitted : 
Alston  r.  Wilson,  44-180. 

864.  Denial  of  a  conclusion  from  the  facts 
stated  in  the  petition  Avill  not  amount  to  a 


denial  of  the  facts  themselves:  Bensley  v. 
McMillan,  49-517. 

865.  Even  where  the  pleading  is  to  be  taken 
as  true  it  is  only  to  the  extent  of  admitting 
facts  and  not  the  correctness  of  conclusions 
drawn  from  them  by  the  pleader  as  to  matter 
of  la^ :  Twogood  v.  Coopers,  9-415. 

866.  Allegations  which  are  inconsistent 
with  the  facts  pleaded  are  not  deemed  ad- 
mitted by  failure  to  deny:  Scofield  v, 
McDowell,  47-129. 

867.  Partial  denial:  Where  the  facts 
stated  in  the  petition  tended  to  show  that  de- 
fendant was  liable  either  as  common  carrier 
or  as  warehouseman,  Jield,  that  the  fact  that 
defendant's  answer  denied  liability  as  ware- 
houseman  did  not  tend  to  show  his  liability 
as  common  carrier :  Porter  v,  Chicago  <Sb  N. 
W.  R.  Co. ,  20-73. 

868.  Where  the  answer  put  in  issue  only 
the  third  count  of  the  petition,  which  was 
for  the  attorney  fee  provided  for  in  the  note 
sued  on  in  the  first  and  second  counts,  held, 
that  judgment  was  properly  rendered  on  the 
first  and  second  counts  as  being  a  part  of  the 
claim  not  controverted:  Miisscr  r.  Crwwi,48-52. 

869.  Under  the  pleadings  of  a  particular 
case,  held,  that  the  answer  put  in  issue  only 
certain  items  of  the  accx)unt,  and  that  as  to 
the  balance  plaintiff  should  have  judgment : 
Rodefer  v.  Myers,  56-227. 

870.  Default  not  necessary:  Where  the 
defendant  answered,  but  did  not  controvert 
the  substantial  portion  of  the  petition,  held, 
that  plaintiff  was  entitled  to  a  judgment 
when  the  cause  came  on  for  trial,  and  that 
there  was  no  need  of  a  formal  default  being 
entered  as  for  want  of  an  answer,  and  that 
defendant  would  not,  in  such  case,  be  enti- 
tled to  a  jui*y :  Mann  v.  Howe,  9-546. 

871.  Evidence  not  required:  Where  the 
material  facts  ux>on  which  plaintiff^s  right  to 
recover  depends  are  -  admitted  or  uncontro- 
verted,  it  is  not  necessary  for  him  to  intro- 
duce any  evidence  whatever:  Bloomer  v. 
Olendy,  70 . 

*873.  Denial  coupled  with  confession  and 
aYOidanee:  An  admission  in  an  answer  in 


>  Gods,  I  Sf712.  Every  material  allegation  io  a  pleading  not  controverted  by  a  subsequent  pleading  shall,  for 
tbf  porpoMS  of  the  action,  be  deemed  true.  But  the  allegations  of  the  answer,  not  relating  to  a  counter-claim, 
aod  of  the  reply,  are  to  be  deemed  controverted.  But  an  allegation  of  value  or  amount  of  damage  shall  not 
be  deemed  true  by  a  failure  to  controvert  it.  A  party  desiring  to  admit  any  allegations  which  by  this  section 
woold  be  deemed  controverted  may,  at  any  time,  file  a  written  admission  thereof. 
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the  nature  of  confession  and  avoidance  does 
not  operate  to  admit  matters  formally  denied 
in  the  other  counts  of  the  answer :  Treadway 
V.  Sioux  City  <&St  R  R.  Co,,  40-526. 

878.  Pleading  the  statute  of  limitations  as 
to  an  adverse  title  does  not  constitute  an  ad- 
mission of  want  of  title  in  the  party  so  plead- 
ing: Tdblerv,  CaUanan,  40-362. 

Further  see  aupra^  §§  551-554. 

874.  Allegations  of  answer:  Under  the 
pi-esent  statutory  provisions  (Code,  g  2712) 
allegations  of  an  answer  not  relating  to  a 
counter-claim  are  deemed  controverted  with- 
out reply :  Davis  v,  Payne,  45-194. 

875.  An  allegation  that  a  written  contract 
under  which  plaintiff  seeks  to  recover  has 
been  altered  since  its  execution  is  an  allega- 
tion of  new  matter  which  does  not  cast  upon 
plaintiff  the  obligation  of  explaining  such 
alteration  until  evidence  in  support  of  such 
allegation  is  introduced  by  defendant :  Wing 
V.  Stewart,  68-13. 

876.  The  allegations  of  an  answer,  not  con- 
stituting a  counter-claim,  are  deemed  denied 
by  operation  of  law,  and  plaintiff  cannot  be 
compelled  to  file  a  pleading  admitting  or  con- 
fessing and  avoiding  the  same.  If  defend- 
ant introduces  no  evidence  supporting  his 
allegations,  they  are  to  be  deemed  unproved : 
Casaidy  v.  Caton,  47-22. 

877.  Where  plaintiff  replied  to  an  affirma- 
tive defense  in  the  answer  by  way  of  confes- 
sion and  avoidance,  held^  that  the  affirmative 
defense  must  be  considered  as  admitted  by 
the  pleadings :  Clapp  v,  Cunningham,  50-307. 

878.  No  reply  is  necessary  in  order  to  con- 
trovert affirmative  matter  in  the  answer  not 
amounting  to  a  counter-claim,  and  if  a  reply 
is  filed  containing  both  a  denial  of  such  mat- 
ter and  also  a  confession  and  avoidance 
thereof,  the  denial  will  be  disregarded  and 
the  affirmative  matter  in  the  answer  will  be 
deemed  admitted:  Meadows  t\  Hawkeye Ins, 
Co.,  62-387. 

879.  Under  the  Be  vision  it  was  not  neces- 
sary that  a  reply  be  filed  in  order  to  enable 
plaintiff  to  prove  matter  in  confession  and 
avoidance  of  affirmative  defenses  in  the  an- 
swer, but  if  he  filed,  as  he  was  authorized  to 


do,  a  formal  admission  of  affirmative  matter 
set  up  in  the  answer,  he  could  not  prove  mat- 
ter in  avoidance  without  having  given  notice 
of  his  intention  to  do  so  in  the  admission : 
Vide  V,  Oermania  Ins.  Co.,  26-9,42. 

8H0.  Under  the  provisions  of  the  Code  of 
'51  affirmative  allegations  of  an  answer  not 
denied  in  the  reply  were  deemed  admitted : 
Arbuckle  v.  Bowman,  ^70;  Alexander  v, 
Doran,  18-283. 

Further  as  to  when  reply  is  necessary,  see 
supra,  VII. 

881.  Allegations  of  ralue  or  amount  of 
damages  are  not  deemed  true  by  reason  of 
failure  to  deny  them  (Code,  §  2712) :  Chicago 
<fc  S.  W,  B.  Co.  V.  Northwestern  U.»  Packet 
Co.,  38-377,  382;  Yoev.  Nichols,  51-380. 

882.  Allegations  of  value  of  services  ren- 
dered by  the  plaintiff  for  which  recovery  is 
sought  in  the  petition  are  not  admitted  by  a 
failure  to  controvert  them:  Haldane  v,  Arca- 
dia, 70-462. 

883.  A  party  failing  to  deny  an  allegation 
of  value  is  not  estopped  from  offering  evi- 
dence as  to  such  value,  nor  is  a  party  pre- 
cluded from  proving  the  true  value  where, 
by  mistake,  he  has  alleged  it  incorrectly: 
ReiUy  v,  Rhigland,  89-106. 

884.  Where  plaintiff  claimed  a  quantum 
meruit  for  services,  and  defendant  admitted 
the  services  but  pleaded  a  special  contract 
and  payment  thereunder,  held,  that  the  find- 
ing that  there  was  no  special  contract  did 
not  authorize  judgment  for  plaintiff  for  the 
amount  claimed :  Templin  v,  JSenlcle,  50-95. 

88o.  Where  a  reply  controverting  a  coimter- 
claim  was  stricken  from  the  files,  held,  that 
it  was  error  to  render  judgment  for  defend- 
ant for  costs  without  evidence  showing  that 
the  counter-claim  equaled  or  exceeded  the 
plaintiffs  demand:  Yoev,  Nichols,  51-880. 

d.  Waiver  of  objection  hy  failure  to 
take  advantage  thereof  at  proper 
tivie  and  in  proper  manner} 

886.  Objections  not  properly  raised  by 
motion,  demurrer  or  otherwise  must  be 
deemed  waived:  Murphy  v.  Creighton,  45- 


1  Code,  S  8630.  When  any  of  the  matters  enumerated  as  gromids  of  demurrer  do  not  appear  on  the  face  of 
the  petition,  the  objection  may  be  taken  by  answer.  If  no  such  objection  is  taken,  it  shall  be  deemed  waived. 
If  the  facte  stated  by  the  petition  do  not  entitle  the  plaintiff  to  any  reiief  whatever,  advantage  may  be  takep 
of  It  by  motion  in  arrest  of  Judgment,  before  Judgment  is  entered. 
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170,  188 ;  Hanks  v.  North,  6&-S06 ;  Wendall  v. 
Otbome,  e^W. 

887.  Ground  of  demurrer  walred:  De- 
fendant by  taking  issue  upon  the  allegations 
of  the  petition  thereby  admits  that  they  con- 
stitute a  cause  of  action,  and  cannot  there- 
fore insist  that  plaintiff  shall  prove  facts 
outside  of  the  record  in  order  to  make  out  his 
cause  of  action :  Frentress  v.  Mcibtey,  10-450. 

S8S.  A  judgment  based  upon  an  answer 
setting  up  the  statute  of  limitations  will  not 
be  set  aside  as  erroneous  on  the  ground  that 
the  question  might  and  should  have  been 
raised  by  demurrer;  that  objection  to  the  an- 
swer must  be  raised  at  the  proper  time: 
Brenneman  v,  Edwards,  55-874. 

889.  A  demurrer  to  an. amended  petition 
presenting  all  the  grounds  of  objection  in  a 
previous  demuirer  to  the  original  petition, 
held  to  be  a  waiver  of  the  original  demurrer : 
DisMct  T'p  V,  District  Tp,  44-512. 

890.  If  defendant  both  demur  and  answer 
to  the  same  cause  of  action,  his  answer  will 
be  held  as  waiving  his  demurrer :  Fisher  v, 
Scholte,  aO-221. 

891.  Defect  of  parties:  Non- joinder  of 
necessary  parties  should  be  raised  by  de- 
murrer and  cannot  be  first  interpose^  by  an- 
swer where  the  defect  appears  on  the  face  of 
the  petition:  Boop  v,  Seaton,  4  G.  Gr.,  252; 
MeComiick  v.  Blossom,  40-256 ;  Byan  v,  Mvl- 
Unix,  45-631. 

89S.  Defect  of  parties  not  appearing  on  the 
face  of  the  petiti(m  and  not  raised  by  answer 
must  be  deemed  waived ;  but  in  case  of  a  de- 
fect of  parties  in  a  proceeding  in  equity 
where  such  defect  was  vital  to  the  character 
of  the  petition  and  relief  asked,  held,  that  it 
might  be  first  insisted  on  at  the  final  hearing : 
Swan  V,  Clark,  86-560. 

898.  The  fact  that  a  necessary  party  is  not 
served  need  not  be  set  up  in  the  answer,  and 
is  not  waived  by  failure  00  to  do :  MiUer  v, 
Mahaffy,  45-289. 

S94.  Defect  of  x^artles  not  taken  advantage 
of  by  demurrer,  answer  or  motion  in  arrest 
of  judgmmt  will  be  deemed  waived :  Melick 
V.  First  Nat,  Bank,  62-04. 

89a.  Misjoinder  of  parties  is  not  a  ground 
of  demurrer.  If  not  raised  by  motion  it  is 
waived,  and  cannot  be  afterwards  raised, 
even  in  arrest  of  judgment:  Miller  v,  Keo- 
kuk db  D,  M.  R.  Co.,  68-680. 


886.  Where  misjoinder  of  parties  does  not 
appear  on  the  face  of  the  petition  it  is  waived 
if  not  taken  by  answer :  McKeever  v,  Jenks, 
59-300. 

897.  Where  plaintiff  seeks  to  recover  for 
a  joint  tort  of  defendants,  who,  by  the  evi- 
dence, appear  not  to  be  jointly  liable,  the  ob- 
jection may  be  taken  by  motion  in  arrest : 
Cogswell  v.  Murphy,  46-44. 

898.  So  where  two  plaintiffs  sued  jointly 
for  a  cause  existing  in  their  -favor  severally, 
if  at  all,  held,  that  a  motion  to  dismiss  was 
properly  sitstalned:  Bort  v.  Yaw,  46-823. 

899.  Failure  to  rely  upon  defense  In  an- 
swer: Where  a  defense  such  as  that  of  the 
statute  of  limitations  is  not  set  up  in  the  an- 
swer, it  cannot  afterward  be  relied  upon: 
Robinson  v.  Allen,  37-27. 

900.  Where  a  petition  in  equity  to  rescind 
a  contract  to  convey  real  property  does  not 
show  that  any  consideration  has  been  paid, 
nor  contain  any  offer  to  repay  the  considera- 
tion, defendant,  if  he  desire  to  rely  upon  the 
failure  of  plaintiff  to  offer  to  pay  the  consid- 
eration received,  must  state  the  fact  that  the 
consideration  was  paid  by  way  of  defense  in 
his  answer,  and  the  failure  to  do  so  will  be 
regarded  as  waiving  such  defense :  Seymour 
V,  Shea,  62-708. 

901.  Ground  of  motion  or  demurrer 
waired  if  not  raised :  Objection  to  a  petition 
for  want  of  definiteness  and  exactness  in 
statement  of  the  cause  of  action  is  waived  by 
failure  to  raise  such  objection  upon  motion 
or  demurrer:  Miller  v,  Keokuk  db  D,  M.  R. 
Co.,  63-680. 

908.  An  objection  which  might  have  been 
raised  by  demurrer  to  the  petition  cannot  be 
made  the  ground  of  motion  to  dismiss  the 
action,  but  can  only  be  raised  by  motion  in 
arrest  of  judgment:  Draper  v,  Ellis,  12-316. 

903.  Where  the  petition  has  not  been  as- 
sailed \>j  motion  or  demurrer,  defendant 
cannot  object  to  the  introduction  of  evidence 
thereunder,  merely  on  the  ground  that  it  is 
too  general  in  its  terms  to  admit  of  evidence 
being  introduced :  Ruby  v.  Schee,  51-422. 

904.  The  fact  that  an  allegation  in  a  plead- 
ing is  informal,  if  not  taken  advantage  of  by 
motion  or  demurrer,  cannot  be  made  the 
ground  of  objecting  to  the  introduction  of 
evidence  thereunder:  Oliver  v.  Depew,  14- 
490. 
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90o.  Objections  cannot  be  first  taken  by 
Instmctions:  A  defect  in  the  petition  is  not 
to  be  raised  by  instructions,  but  may  be  by 
motion  in  arrest  of  judgment:  NoUen  v. 
Wisiier,  11-190. 

906.  Objection  to  the  sufficiency  of  a 
pleading  cannot  be  raised  for  the  first  time 
by  instructions:  Mclntirev,  Mclntire,  48-511. 

907.  An  objection  to  defendant's  cross-de- 
mand, which  should  have  been  raised  by  de- 
murrer, comes  too  late  when  made  for  the 
first  time,  after  a  trial  on  the  merits,  by  an 
instruction,  and  is  deemed  waived:  Young 
V.  Broadbenty  23-539. 

908.  That  a  contract  is  void  because  made 
on  Sunday  must  be  specially  interposed  as  a 
defense.  It  cannot  be  raised  by  instructions 
to  the  jury  on  the  evidence  if  not  pleaded : 
Hiech  V,  Bolchy  68-526. 

909.  The  objection  that  the  facts  stated  in 
the  petition  will  not  entitle  the  plaintiff  to 
any  relief  whatever  is  waived  by  going  to 
trial  on  the  merits  and  cannot  be  first  raised 
in  an  instruction:  Cruver  v.  Chicago,  M.  <& 
St  P.  R,  Co,,  63-460. 

910.  An  objection  to  a  pleading  which 
might  have  been  raised  by  motion  for  more 
specific  statement  cannot  be  first  made  by  an 
instruction :  BushneU  v.  Robeson,  62-540. 

911.  An  objection  which  might  have  been 
raised  by  demurrer  cannot  be  first  urged  by 
a  motion  for  judgment  where  the  evidence 
shows  the  existence  of  a  fact  not  pleaded 
which  would  cure  the  objection:  Olson  v. 
Need,  63-214. 

91S.  The  method  of  taking  advantage  of  a 
question  which  goes  to  the  cause  of  action  as 
set  out  in  the  petition  is  by  demurrer,  mo- 
tion in  arrest,  and  perhaps  also  upon  error 
duly  assigned,  but  the  advantage  of  such  ob- 
jection cannot  be  taken  by  motion  for  new 
trial:  Veach  v.  Thompson,  15-380;  Egleston 
V.  Brassfleld,  38-698. 

918.  The  objection  that  the  petition  fails 
to  allege  that  the  damage  claimed  was  the 
result  of  the  injury  imputed  to  defendant 
cannot  be  raised  where  it  is  not  made  until 
after  the  trial :  Gray  v.  Bean,  27-221. 

914.  Motion  in  arrest  is  the  proper  method 
of  raising  an  objection  to  a  petition  which  is 
defective  in  substance  and  not  as  matter  of 
form  only:  Edgerly  i\  Farmers^  Ins,  Co,,  43- 
587 ;  Hahn  v.  Wickham,  55-545. 


915.  Where  the  petition  states  facts  suffi- 
cient to  entitle  plaintiff  to  some  relief,  the 
question  whether  it  is  sufficiently  specific 
must  be  raised  by  motion  for  more  specific 
statement,  otherwise  it  is  waived  and  cannot 
be  raised  by  motion  in  arrest :  District  Tp  v. 
Board  of  Directors,  52-287. 

916.  If  the  motion  in  arrest  is  not  made  in 
the  trial  court,  it  cannot  be  taken  advantage 
of  on  appeal :  Smith  v,  Warren  County,  49- 
336 ;  Mdick  v.  First  Nat.  Bank,  52-94. 

917.  Amending  after  motion  in  arrest: 
By  statutory  provision  (Code,  §  2842)  an  ob- 
jection made  upon  motion  in  arrest  of  judg- 
ment on  account  of  the  non-averment  of 
some  material  fact  may  be  obviated  by  the 
filing  of  a  statement  of  such  omitted  fact: 
Boude  V,  Methodist  Ep,  Church,  47-705. 

918.  Therefore  it  is  not  proper  to  direct  a 
verdict  against  a  party  on  account  of  the  in- 
sufficiency of  his  petition  in  failing  to  aver 
an  essential  fact,  as,  for  instance,  the  per- 
formance of  the  conditions  of  a  contract  on 
which  he  relies,  as  such  action  of  the  court 
would  deprive  him  of  the  benefit  of  the  stat- 
utory provision  for  curing  such  defect: 
Wrought  Iron  Bridge  Co,  v,  Greene,  53-662. 

919.  Where  the  averments  of  a  petition 
are  too  indefinite  to  entitle  plaintiff  to  any 
relief,  and  upon  a  recovery  by  him  being  at- 
tacked by  motion  in  arrest,  he  does  not  pro- 
ceed as  provided  in  the  section  of  the  Code 
above  referred  to  in  order  to  cure  the  defect, 
he  cannot  be  relieved  from  such  defect  on 
appeal :  Sloan  v.  Rdrman,  66-81. 

920.  Objections  not  to  be  first  raised  on 
appeal :  An  objection  which  might  have  been 
raised  in  the  lower  court  by  demurrer  or  mo- 
tion in  arrest  of  judgment  cannot  first  be 
raised  on  appeal :  Garland  v.  Wholebau,  20- 
271;  Savings  Batik  v,  Horn,  41-55;  Church 
V,  Higham,  44-482. 

And  see  Appeaub,  IV,  1. 

921.  Objections  not  deemed  waiTed: 
Where  the  facts  stated  in  the  petition  do  not 
entitle  plaintiff  to  any  relief,  although  no 
demurrer  on  that  ground  is  interposed,  the 
court  may  instruct  the  jury  to  find  for  de- 
fendant :  Seaton  v,  Hinneman,  50-895 ;  Smith 
V,  Burlington,  C,  R,  <St  N  R,  Co,,  59-73. 

922.  Where,  after  a  verdict  for  defendant, 
plaintiff  moved  to  set  aside  the  verdict  and 
for  a  new  trial  on  the  ground  of  error  in  the 
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adnuasion  of  eyidence,  and  the  court  over- 
niled  such  motion,  held,  that  as  plaintiff's 
petitioa  was  not  sufficient  to  show  a  cause  of 
action,  the  decision  of  the  court  below  would 
not  be  reversed  although  the  defects  in  the 
petition  had  not  been  raised  bj  demurrer: 
Wetmore  v.  MeUinger,  64-741. 

9t^  If  upon  a  trial  evidence  is  offered  in 
support  of  what  the  party  deems  an  immate- 
rial averment,  such  evidence  may  be  objected 
to  by  the  opposite  party,  and  if  the  court 
deems  the  averment  irrelevant  the  evidence 
will  be  excluded:  Specht  v.  Spangenbergy 
70-488. 

924.  Waiver  of  objection  on  the  ground 
that  an  issue  is  not  involved  in  the  case  under 
the  pleadings  will  not  arise  from  the  fact 
that  evidence  is  allowed  to  be  introduced 
without  objection,  which  might  bear  upon 
Bach  issue  if  it  were  involved  in  the  case, 
bat  which  is  applicable  to  issues .  arising  un- 
der the  pleadings  as  they  stand :  Eikeriberry 
V,  Edwards,  67-14. 

$S5.  Defects  eared  by  verdict:  A  defect 
in  a  petition  that  might  have  been  assaOed 
bj  motion  or  demurrer  is  cured  by  the  ver- 
dict :  Crassen  v.  White,  19-109. 

926.  Where  a  defect  in  a  petition  which 
might  be  raised  by  demurrer  is  not  thus  at- 
tacked, and  defendant  succeeds  on  the  trial, 
he  cannot,  upon  appeal  by  plaintiff,  insist 
that  on  account  of  such  defect  plaintiff  was 
not  entitled  to  recover:  Kendigv,  Overhulaer, 
S6-195. 

9S7.  A  defect,  whether  of  substance  or 
form,  which  would  have  been  fatal  on  demur- 
rer, will  not  be  fatal  after  verdict  if  the  issue 
joined  is  such  as  necessarily  required  proof 
of  the  facts  defectively  stated  or  omitted  in 
the  pleading,  and  without  which  it  is  not 
presumed  either  that  the  judge  would  have 
directed  the  jury  to  give,  or  the  jury  would 
have  given,  a  verdict:  Cotea  v.  Davenport, 
9-»37. 

938.  Denial  presumed  from  fact  of  trial: 
After  a  trial  on  the  merits  where  justice  ap- 
pears to  have  been  done,  and  it  does  not  ap- 
pear to  have  been  claimed  during  the  trial 
thai  an  allegation  of  a  pleading  was  not  put 
in  issue,  no  advantage  can  be  taken  of  the 
want  al  denial  thereof:  Clay  v,  Alcock, 
9»-691. 

9S9p  After  trial  upon  the  merits  without 


objection  to  the  pleadings,  the  judgment  will 
not  be  reversed  because  a  replication  had  not 
been  filed  when  it  was  required  to  prevent 
the  allegations  of  the  answer  being  deemed 
admitted.  It  will  be  considered  that  the 
failure  to  file  such  replication  was  waived : 
Sullivan  v,  Finn,  4  G.  Gr,,  544;  Arbiickle  v. 
Bowman,  6-70. 

980.  Where  a  plaintiff  proceeds  with  the 
trial,  treating  his  pleading  as  denied,  even 
though  not  formally  denied,  he  cannot  object 
after  verdict  that  lus  pleading  should  have 
been  taken  as  true:  Hendrie  v.  Rippey,  9- 

asi. 

981.  Where  in  an  equity  case  it  did  not 
appear  that  any  answer  to  a  cross-petition 
had  been  filed  in  the  court  below,  but  the 
parties  there  and  the  coiurt  had  proceeded  as 
though  ^ch  answer  had  been  filed,  and  the 
allegations  in  the  cross-petition  were  in  issue, 
held,  that  it  would  be  presumed  that  an 
answer  to  the  cross-petition  had  been  filed 
at  the  proper  time:  Hervey  v.  Savery,  48- 
813. 

982.  Going  to  trial  waives  objections  not 
raised:  Where  the  evidence  is  sufficient  to 
support  the  judgment,  it  will  not  be  reversed 
by  reason  of  a  mere  irregularity  in  the  plead- 
ings as  to  the  manner  in  which  the  issues  are 
made,  which  was  not  raised  in  the  proper 
manner:  Union  Nat  Bank  v.  Barber,  56- 
559. 

988.  Where  allegations  of  a  petition  are 
not  denied,  and  the  parties  proceed  to  trial 
on  the  theory  that  such  allegations  are  ad- 
mitted, the  opposite  party  is  estopped  from 
afterwards  objecting  thereto:  First  Nat. 
Bank  v,  Warrington,  40-528. 

984.  Motions,  demurrers  or  pleas  undis- 
posed of:  By  consenting  to  go  to  trial  on  an 
issue  of  fact,  defendant  waives  any  demurrer 
remaining  undisposed  of:  Porter  v.  Lane, 
Mor.,  197;  Daugherty  v.  Bridgman,  Mor., 
295. 

985r  So  heid,  also,  as  to  a  plea  on  file  not 
disposed  of:  Starr  v.  Wilson,  Mor.,  438: 
Cook  V,  Steuben  County  Bank,  1  G.  Gr., 
447. 

986.  Where 'it  appears  that  a  motion  filed 
was  never  called  to  the  attention  of  the  court 
nor  any  ruling  made  upon  it,  it  will  be  pre- 
sumed that  it  was  waived :  Quest  v,  Bying^ 
ton,  14-30. 


316 


PLEADINGS,  XrV,  e. 


Waiver  of  error. 


e.    Waiver  of  error  by  amending  oi* 
pleading  over,  or  hy  going  to  trial, 

987.  The  flllngr  of  a  demurrer  waives  any 
error  in  overruling  a  motion  to  strike  or  to 
require  a  more  specific  statement :  Siineman 
V.  BecUh,  86-78 ;  Baldwin  v.  DougJierty,  89-60. 

988.  Amending:  Any  error  in  sustaining 
a  motion  striking  out  a  portion  of  the  plead- 
ing is  waived  hy  filing  an  amendment  to 
such  pleading :  Marker  v,  Dunn,  68-720. 

989.  By  amending  his  pleading  after  a  de- 
murrer thereto  has  been  sustained,  a  party 
waives  any  objection  which  he  may  have  ^ 
the  ruling  on  the  demurrer :  Taylor  v,  Qal- 
land,  8  G.  Gr.,  17;  Ford  v,  Jefferson  County, 
4  G.  Gr.,  278;  Duncan  v.  Hobart,  8-887; 
Bees  t\  Leechj  10-489;  Franklin  v.  Tux>good, 
18-515;  SmUh  v.  Cedar  Falls  A  M.  R.  Co,, 
30-244 ;  MeUiop  v,  Doane,  81-897 ;  PhUipa  v, 
Hoaford,  35-593 ;  Muscatvie  v,  Keokuk  N.  L, 
Packet  Co,,  47-860;  Lane  v,  Burlington  <Sb 
S.  W.  R.  Co,,  52-18;  Bia^  v,  Blair,  56-416. 

940.  The  rule  that  the  filing  of  an  amended 
pleading  waives  any  error  in  sustaining  a 
demurrer  to  such  pleading  is  only  applicable 
where  the  party,  by  pleading  over,  supplies 
omissions  or  cures  defects  in  his  pleading 
pointed  out  by  the  demurrer.  Therefore,  the 
filing  of  an  amendment  to  an  answer  setting 
up  a  new  defense  does  not  waive  error  in 
sustaining  a  demurrer  to  the  defense  set  up 
in  the  original  answer :  Ingham  v,  Dudley, 
60-16. 

941.  Where  one  division  of  an  answer  sets 
out  a  counter-claim,  and  a  demurrer  to  that 
division  as  well  as  another  portion  of  the 
answer  is  sustained,  an  amendment  as  to  the 
other  portion  will  not  waive  error  in  the 
ruling  as  to  the  counter-claim:  Folsom  v. 
Winch,  63-477. 

942.  By  answering,  defendant  waives  any 
objection  he  may  have  to  the  overruling  of 
his  motion  attacking  the  petition:  Rea  v, 
Flathera,  dl-H5;  Benedict  v.  Hunt,  82-27; 
CoaJcley  v,  McCarty,  34-105;  Clary  v,  Iowa 
Midland  R,  Co.,  37-844;  Shugartv,  Pattee, 
87-422 ;  Kline  v,  Kansas  City,  St.  J,  <fc  C,  B. 
R,  Co,,  60-666. 

948.  Pleading  over:  The  party  demurring 
has  a  right,  after  the  overruling  of  his  de- 
mun*er,  to  plead  over:  Hillis  v,  Ryan,  4  G. 
Gr.,  78. 


944.  By  pleading  over,  tliat  is  filing  an 
answer  or  reply,  a  party  waives  any  objection 
which  he  might  have  to  the  overruling  of  his 
demurrer  to  the  pleading  filed  by  the  adverse 
party :  Moore  v,  Ross,  Mor.,  401 ;  Steamboat 
Kentucky  v.  Brooks,  1  G.  Gr.,  898;  BaMunn 
V.  Winn,  3  G.  Gr.,  180;  Ford  v,  Jefferson 
County,  4  G.  Gr.,  273.;  Harmon  v.  Chandler, 
8-150;  MUchellv.  Wiscotta  Land  Co.,  3-209; 
Ayres  v,  Campbell,  8-582 ;  Abbott  v.  Striblen, 
6-191 ;  Paukett  v,  Livermore,  6-277 ;  Cameron 
V,  Armstrong,  8-212 ;  Wilcox  v,  McCune,  21- 
294;  Walker  v.  Kynett,  82-524;  Coakley  v. 
McCarty,  34^105;  Conner  v.  District  Tp, 
35-375;  State  v.  Tieman,  89-474;  Jones 
V,  Marey,  49-188;  WestpJuU  v.  Henney,  49- 
642 ;  Smith  v.  Warren  County,  49-836 ;  Gray 
V.  Lake,  56-156;  Smith  v.  Powell,  55-215; 
Tootle  V.  Phcenix  Ins.  Co.,  62-362. 

945.  The  overruling  of  a  demurrer  to  a 
petition  is  waived  by  answering  over,  and 
the  question  cannot  again  be  raised  unless 
renewed  by  a  motion  in  arrest:  Mahaska 
County  V.  IngaHs,  14-170. 

946.  However  all  substantial  objections 
can  be  reached  by  instructions  asked  or  by 
rulings  on  the  evidence  or  by  motion  in  arrest 
of  judgment :  Williams  v.  Sautter,  7-435. 

947.  If  the  court  could  not  under  any  cir- 
cumstances have  jurisdiction  over  the  subject- 
matter  of  the  action,  its  error  in  overruling 
a  demurrer  would  not  be  waived  by  pleading 
over.  But  where  the  general  jurisdiction  of 
the  court  not  being  questioned,  it  is  claimed 
that  a  certain  fact  is  pleaded  or  exists  which 
if  true  would  oust  it  of  jurisdiction,  any 
error  of  the  court  in  deciding  such  claim 
must  be  preserved  and  shown  of  record  like 
any  other  error :  Roland  v.  Brock,  29-284. 

948.  Although  the  demurrer  raises  a  ques- 
tion not  raised  by  the  answer,  yet  the  filing 
of  the  answer  will  waive  any  objection  to 
the  ruling  on  the  demurrer:  Westphal  v, 
Henney,  49-642. 

949.  The  fact  that  the  defendant,  after  ex- 
cepting to  the  overruling  of  his  demurrer, 
files  an  answer  which  is  withdrawn  before 
the  case  comes  on  for  trial,  does  not  consti- 
tute a  waiver  of  error  in  the  overruling  of 
his  demurrer.  The  withdrawal  of  the  an- 
swer restores  the  parties  to  the  position  they 
were  in  before  the  answer  was  filed :  Jordan 
V.  Kavanaugh,  68-162. 
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9a0l  Where  defendant,  upon  the  overruling 
of  his  demurrer,  took  time  to  answer,  hut  no 
answer  was  filed,  and  judgment  went  against 
him  by  default,  held,  that  he  did  not  waive 
objection  to  the  ruling  on  demurrer :  Watts 
V,  Everett,  47-269. 

9«1.  A  plaintiff  who  files  a  replication  to 
an  amended  answer  thereby  waives  any  ob- 
jection he  might  have  made  to  the  right 
of  defendant  to  file  such  amended  answer: 
Phaenise  Ins,  Co.  v.  Dankwardty  47-432. 

952.  Where,  after  the  sustaining  of  de- 
fendant's demurrer,  he  waives  the  advantage 
thereof  and  answers,  the  plaintiff  cannot 
afterwards  on  appeal  complain  of  the  ruling 
OD  the  demurrer:  Eubank  v,  Whittaker,  11- 
197. 

9M.  Going  to  trial :  Objections  raised  by 
demurrer  not  showing  want  of  jurisdiction 
are  waived  by  joining  issue  and  going  to 
trial  on  the  merits:  Stiles  v.  Brown,  3  G.  Gr., 
589. 

954.  Where  one  of  several  pleas  was  de- 
murred to  and  the  demurrer  sustained  with- 
out exception  of  defendant,  who  went  to 
trial  on  the  other  issues,  and  judgment  was 
rendered  against  him.  held,  that  he  could  not 
complain  of  the  action  of  the  court  in  sus- 
taining the  demurrer  to  the  plea :  Eastman 
V.  English,  14-95. 

955.  By  going  to  trial  and  resting  his  de- 
fense upon  remaining  pleas,  held,  that  de- 
fendant w^aived  any  objection  in  sustaining 
a  demurrer  to  other  pleas  filed  by  him: 
Strafford V.  Whipple,  3  G.  Gr.,  261. 

95K.  Where  a  party  relied  upon  and  went 
to  trial  upon  a  plea,  held,  that  it  would  be 
presumed  that  a  previous  plea  was  waived, 
or  that  objection  to  the  ruling  of  the  court 
in  rejecting  such  plea  was  abandoned :  Cook 
V,  Steuben  County  Bank,  1  G.  Gr.,  447. 

957.  Where  a  party  did  not  stand  upon  his 
plea  which  was  overruled,  but  went  to  trial 
upon  the  general  issue,  held,  that  he  there- 
by waived  any  error  in  the  overruling  of  the 
plea:  Hotchkiss  v.  Thompson,  Mor.,  156. 

958.  Error  in  overruling  a  demurrer  to  an 
answer  is  waived  by  consenting  to  go  to  trial 
oo  the  issues :  Finley  v.  Brown,  22-538 ;  War- 
ren r.  Scott,  32-22, 

959.  Motion  for  new  trial  which  is 
granted  waives  objection  to  the  overruling 
of  a  motion  to  direct  the  jury  to  find  a  ver- 


dict for  defendant :  Laverenz  v,  Chicago,  R. 
J.  db  P.  R.  Co,,  58-321. 

960.  Other  ruling^:  A  demurrer  to  the 
answer  having  been  sustained  and  the  de- 
fendant having  elected  to  stand  thereon 
and  prepared  his  bill  of  exceptions,  the 
plaintiff  asked  to  withdraw  his  demurrer, 
but  the  defendant  objected  and  was  sus- 
tained ;  held,  that  the  defendant  waived  his 
exception  to  the  error  in  sustaining  the  de- 
murrer and  was  estopped  from  availing  him- 
self of  it :  Anson  v,  Dwight,  18-241. 

f.  JIoio    waiver    avoided;    standi?}^ 
upon  pleading  or  demurrer. 

901.  Standing  upon  the  plea  or  demur- 
rer: If  a  party  desires  to  have  the  decision 
upon  a  demurrer  against  him  reviewed  on 
appeal,  he  must  suffer  judgment  to  be  ren- 
dered against  him  on  the  demurrer:  Piunt- 
mer  v.  Roads,  4-587. 

962.  Upon  the  overruling  of  a  party's  de- 
murrer, he  may  either  stand  thereon  and 
have  a  review  of  the  ruling  of  the  courit  on 
the  appeal,  or  he  may  plead  over,  thereby 
waiving  his  right  to  appeal,  or  in  case  no  fur- 
ther pleading  on  his  part  is  necessary  to  raise 
issue,  he  may  waive  the  issue  on  the  demur- 
rer by  proceeding  to  the  trial  of  the  cause. 
By  insisting  on  judgment  for  want  of  a 
pleading  or  refusal  to  proceed  with  the  trial, 
the  adverse  party  may  require  the  unsuccess- 
ful party  to  either  stand  upon  his  demurrer 
or  waive  it,  and  if  the  latter  elects  to  stand 
upon  his  demurrer,  judgment  may  be  ren- 
dered against  him,  which  may  be  final  in 
case  the  decision  of  the  court  is  afiirmed  on 
appeal.  But  if  no  such  judgment  is  entered, 
the  affirmance  upon  appeal  will  not  debar 
the  unsuccessful  party  from  pleading  over  or 
proceeding  with  the  trial  as  the  case  may  be : 
Tyler  v,  Langworthy,  37-555. 

968.  In  cases  where  no  reply  to  an  answer 
is  necessary,  the  party  demurring  thereto, 
whose  demurrer  has  been  overruled,  if  he 
elects  to  stand  thereon,  must  so  state,  and 
have  the  fact  shown  of  record.  A  mere  ex- 
ception to  the  ruling  will  not  be  sufficient : 
Wilcox  V.  McCune,  21-294. 

904.  When  a  demurrer  is  overruled,  the 
party  demurring  has  his  election  to  stand  on 
it  or  plead  over;  he  may  move  the  court  to 
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plead  over  and  proceed  to  trial  on  the  merits. 
But  if  he  fails  to  do  this,  the  court  is  justi- 
fied in  presuming  that  he  stands  upon  his 
demuiTer,  and  may  render  judgment  against 
him  for  failure  to  plead  in  proper  time: 
Cameron  v,  Boyle,  2  G.  Gr.,  154. 

965.  Failure  of  the  unsuccessful  party  to 
amend  or  plead  over,  after  the  ruling  upon  a 
demurrer,  subjects  him  to  the  consequences 
of  an  adverse  verdict  if  plaintiff,  or  a  de- 
fault if  defendant  (Code,  §  2654) :  Grimes  v. 
Hamilton  County,  37-290;  Bridge  v,  Liv- 
ingston, 11-57. 

PLEDGE. 

1.  Delirery:  While  delivery  is  essential 
to  a  pledge,  yet  such  delivery  may  be  sym- 
bolical or  of  a  part  for  the  whole :  Nevan  v. 
Roup,  8-207. 

2.  Special  property:  The  pledgee  has  a 
Bi)ecial  propei*ty  in  the  thing  which  is  the 
subject  of  the  pledge:  Bruley  v.  Rose,  57- 
651. 

3.  Levy:  The  rights  of  pledgee  are  superior 
to  those  of  a  sheriff  levying  execution  upon 
the  property  as  that  of  the  pledgor,  where 
the  officer  has  knowledge  of  the  pledge  be- 
fore the  levy :  Beeves  v,  Sebem,  16-234. 

4.  A  Joint  owner  cannot  make  a  valid 
pledge  of  the  joint  property  to  secure  his 
debt  individual,  which  will  be  valid  against 
his  co-owner,  even  if  the  pledgee  has  no 
knowledge  of  the  rights  of  the  latter  in  the 
property :  Frans  v.  Young,  24-375. 

5«  Replevin:  But  as  the  pledge  by  one 
joint  owner  is  valid  as  to  his  interest,  neither 
the  pledgor  and  his  co-owner  together,  nor  his 
co-ow^ner  alone,  can  maintain  replevin  against 
the  pledgee :  Ibid, 

6.  Abandonment  of  lien ;  attachment:  A 
pledge  is  invalid  unless  accompanied  with 
possession  of  the  property,  and  when  the 
pledgee  voluntarily  parts  with  such  possession 
or  claims  the  right  to  detain  the  gooils  on  a 
different  ground,  the  right  to  a  lien  is  lost. 
Therefore,  hdd,  that  where  the  pledgee  caused 
the  property  to  be  seized  under  an  attach- 
ment against  the  pledgor  on  the  indebtedness. 


and  accepted  the  amount  realized  from  the 
sale  of  the  property,  his  lien  as  pledgee 
was  abandoned :  Citizens^  Bank  v,  Dowa,  68- 
460. 

7.  Saleofoollateralseenrity:  The  pledgee 
of  collaterial  securities  such  as  county  orders 
is  not  required  to  sell  them  on  maturity  of 
the  debt  secured,  even  though  he  may  have 
stipulated  by  contract  for  the  right  to  do  so 
without  notice  to  the  pledgor,  and  such 
pledgee  will  not  be  liable  for  depreciation  in 
the  value  of  such  securities  between  the  time 
of  maturity  of  the  indebtedness  and  the  sub- 
sequent sale  under  his  authority:  Robinson 
V,  Hurley^  11-410. 

8.  Where  bonds  deposited  with  a  bank  as 
security  for  advances  are  sold  at  private  sale 
by  the  direction  or  consent  of  the  owner,  the 
sale  need  not  be  conducted  according  to  the 
law  of  pledge:  Hamiltofn  v.  State  Bank,  22- 
806. 

9.  A  party  to  whom  a  note  is  indorsed  as 
collateral  security  is  thereby  vested  with  the 
title  to  it,  and,  unless  his  rights  with  refer- 
ence to  the  instrument  are  expressly  .limited, 
has  power  to  make  such  disposition  of  it  as 
he  may  elect,  being  answerable  for  its  value : 
Rand  v.  Barrett,  6^731. 


POOR. 


1.  Liability  of  relatives  for  support  of:  ^ 

A  child  is  not  liable  for  the  support  of  a  par- 
ent except  as  provided  by  statute,  and  such 
liability  can  be  enforced  only  in  the  manner 
specified ;  but  the  obligation  of  a  parent  to 
support  a  child  until  maturity  is  a  perfect 
common  law  duty:  Dawson  v,  Dawson,  12- 
512. 

2.  Wliere  one  was  afflicted  with  disease 
and  cruelly  treated  by  the  members  of  his 
family,  so  that  ho  was  driven  from  home, 
held,  that  he  was  a  poor  person  within  the 
meaning  of  this  section,  although  he  had 
property  which  was  appropriated  and  with- 
held from  him  by  such  family ;  and  there- 
fore that  the  son  was  liable  to  an  action  by 
the  county  for  support  furnished  to  him,  and 


>  Ck)de,  S  1880.  The  father,  mother  and  children  of  any  poor  person,  who  is  unable  to  maintain  bimaelf  by 
work,  shall,  jointly  or  severally,  relieve  or  maintain  such  poor  person  in  such  manner  as  may  be  approved  by 
the  trustees  of  the  township  where  such  poor  person  may  be;  but  these  officers  shall  have  no  control  unless 
the  poor  person  has  applied  for  aid. 
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that  the  county,  although  having  the  right 
of  action  against  the  wife,  might  waive  it 
and  enforce  recovery  against  the  son :  Jasper 
County  V.  Os&om,  5&-208. 

5.  The  county  is  not,  under  this  provision, 
required  to  proceed  against  a  putative  father 
of  an  ill^timate  child  before  proceedings 
are  instituted  against  the  mother :  McAndrew 
V.  Madison  County,  67-54. 

4.  Under  the  provision  of  Code,  §  1350,  au- 
thorizing the  county  having  expended  money 
for  the  relief  of  a  poor  person  to  recover  the 
same  from  the  kindred  mentioned  in  Code, 
§  1330,  by  an  action  brought  in  a  court  hav- 
ing jurisdiction  within  two  years  from  the 
payment  of  such  expenses,  the  kindred  may 
be  made  liable  without  any  proceedings  hav- 
ing been  instituted  by  the  township  trustees 
for  an  order  compelling  the  relatives  to 
furnish  support,as  authorized  by  Code,  §  1333 : 
Boone  County  v,  Ruhl,  »-276. 

As  to  liability  of  relatives  for  support  of 
insane  person,  see  Insanitt,  ^  9-11. 

6.  Liability  of  paoper*s  estate:  There  is 
no  statute  making  a  pauper  liable  to  the 
county  for  aid  furnished  him  as  such,  and  he 
cannot  be  held  liable  on  an  implied  promise : 
Bremer  County  v,  Curtis,  54-72. 

0.  Nor  can  the  county  recover  from  his 
estate  for  such  aid ;  and  this  is  true  notwith- 
standing the  provision  as  to  the  liability  of 
relatives:  Ibid. 

7.  Jnrlsdiction:  Under  prior  statutes  7ie2d 
that  neither  the  county  judge  nor  county 
court  had  jurisdiction  over  the  settlement  or 
support  of  the  poor,  such  jurisdiction  being 
vested  in  the  board  of  supervisors:  Lucas 
County  V,  Ringgold  County,  21-83. 

8.  Legal  settlement:  Under  the  provision 
of  Code,  §  1352,  the  residence  contemplated 
in  determining  as  to  what  is  the  legal  settle- 
ment of  the  pauper  is  his  "  personal  presence 
in  a  fixed,  permanent  abode : "  Cerro  Oordo 
County  V.  Wright  County,  50-439. 

9.  Facts  considered  as  showing  what  was 
the  county  of  residence  of  the  person  receiv- 
ing relief:  Cerro  Gordo  County  v.  Hancock 
County,  58-114. 

10.  A  prima  facie  case  of  settlement  is 
made  by  proving  residence,  unless  it  be 
proven  or  conceded  that  the  party  is  a  mar- 
ried woman ;  in  such  case  it  might  be  neces- 
sary to  prove  either  that  her  husband  resides 


in  the  same  county  or  that  she  has  been  de- 
serted by  him :  Scott  County  v,  Polk  County, 
61-616. 

11.  In  case  of  insane  person:  The  pro- 
vision of  the  section  above  referred  to  is  appli- 
cable to  the  case  of  an  insane  person  who 
becomes  a  county  charge :  JWd. 

18.  A  person  choosing  a  residence  while 
sane,  and  removing  there,  acquires  a  settle- 
ment as  provided  in  this  section,  although  he 
becomes  insane  and  is  removed  to  the  hos- 
pital before  the  expiration  of  the  year.  Such 
removal  to  the  hospital  is  not  an  interrup- 
tion of  his  residence :  Washington  County  v. 
Mahaska  County^  47-57. 

18.  A  person  who  is  insane  and  helpless 
and  does  not  voluntarily  change  his  place 
of  residence,  but  is  a  simple,  passive  sub- 
ject without  exercise  of  volition,  does  not 
acquire  a  settlement  upon  being  removed 
from  one  county  to  another  at  the  expense 
of  the  former:  Fayette  County  r.  Bremer 
County^  5^516. 

14.  If  taken  from  one  county  to  the  other 
at  the  suggestion  of  the  former  county, 
merely  that  the  charge  of  the  person  may  re- 
main with  the  same  party  who  has  had  such 
charge,  the  settlement  will  remain  as  though 
no  such  change  had  been  made :  Ibid, 

Further  as  to  support  of  insane  persons, 
see  Insanity,  j$§  5-7. 

15.  A  warning  for  the  purpose  of  prevent- 
ing a  pauper  coming  into  the  county  from 
obtaining  a  settlement  may  be  served  upon 
the  order  of  the  trustees  of  the  township 
(Code,  §  1356),  but  the  service  of  such  warn- 
ing signed  by  the  tinistees  themselves  does 
not  constitute  a  sufficient  order  by  them : 
Bremer  County  v,  Buchanan  County,  61-624. 

10.  Liability  of  county  for  relief  fur- 
nished: Notice  by  one  county  to  another 
that  a  poor  person  having  a  settlement  in  the 
latter  has  become  a  county  charge  in  the 
former,  and  is  receiving  relief,  and  that  the 
county  of  settlement  will  be  held  responsible, 
imposes  on  the  latter  county  the  duty  of 
making  an  order  for  removal.  It  is,  in  such 
case,  not  obliged  to  serve  upon  the  other 
county  notice  of  intention  to  contest  the 
order  for  removal.  If,  instead  of  making  the 
order  for  removal,  the  county  furnishing  the 
relief  gives  notice  that  the  pauper  has  become 
a  county  charge,  and  is  receiving  relief,  and 
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that  the  county  of  settlement  will  be  held  re- 
sponsible, it  may  recover  of  the  county  of 
settlement,  but  the  burden  is  upon  it  to  show 
that  the  person  relieved  had  a  settlement  in 
the  defendant  county :  Winneshiek  County  v, 
Allamakee  County^  62-558. 

17.  In  the  petition  in  an  action  by  one 
county  to  recover  from  another  the  expenses 
of  the  support  of  a  pauper,  it  must  be  averred 
that  the  defendant  county  is  the  county 
of  the  pauper's  settlement.  An  averment 
that  plaintiff  is  informed  that  the  pauper  has 
a  settlement  in  defendant  county  is  not  suf- 
ficient: Ibid, 

18.  Notice  from  the  auditor  of  one  county 
to  the  auditor  of  the  other,  that  relief  was 
being  furnished  to  a  poor  person  having  a 
residence  in  the  latter  county,  held  sufficient: 
Cerro  Gordo  County  v,  Wright  County,  50- 
439. 

19.  It  does  not  follow  that  because  a  per- 
son is  obliged  to  apply  to  the  county  for  re- 
lief where  he  has  no  settlement,  he  should 
be  removed  at  once  to  the  county  of  his  set- 
tlement, regardless  of  distance,  expense,  or 
other  circumstances.  The  county  furnish- 
ing relief  should  have  a  right  of  action  upon 
the  county  of  the  settlement  for  relief  so 
furnished,  without  obligating  the  supervi30i*s 
of  the  latter  coimty  to  make  an  order  of  re- 
moval ;  and  it  should  be  allowable  in  such 
cases  to  give  notice  of  such  claim  for  relief 
furnished  without  requiring  removal.  The 
county  auditor  may  give  such  notice,  but  the 
notice  for  the  order  of  removal|  can  only  be 
given  by  the  township  trustees  or  county 
supervisors:  Scott  County  v,  Polk  County, 
61-616. 

20.  Where  a  party  removes  from  one 
county  to  another,  and  before  obtaining  a 
settlement  in  the  new  county  receives  assist- 
ance, the  county  from  which  the  person  re- 
moves is  liable  therefor,  although  the  person 
to  whom  the  relief  is  furnished  did  not  have 
a**  pauper  record*' prior  to  such  removal: 
Hardin  County  v,  Wright  County,  67-127. 

21.  Notice  of  famishing  relief:  Action 
cannot  be  brought  by  one  county  against  an- 
other for  charges,  etc.,  as  here  contemplated, 
until  the  claim  is  presented  to  the  board  of 
supervisors  of  the  county  liable,  and  pay- 
ment demanded  as  provided  in  Code,  §  2610 : 
Cerro  Oordo  County  v,  Wright  County,  50439. 


22.  Ignorance  of  the  fact  of  the  pauper's 
settlement  will  not  prevent  the  statute  of 
limitations  from  running  against  such  claim : 
Washington  County  v.  Mahaska  County, 
47-57. 

23.  Action:  In  a  proceeding  authorized  by 
Code,  §  1359,  for  the  recovery  by  one  county 
from  another  of  relief  furnished  to  paupers 
having  a  settlement  in  the  latter  county,  the 
circuit  court  has  exclusive  jurisdiction,  and 
the  district  court  cannot  obtain  jurisdiction 
by  change  of  place  of  trial  even  by  consent : 
Cerro  Oordo  County  v,  Wright  County,  59- 
485. 

24.  Overseer  of  poor:  Where  a  board  of 
supervisors  appoints  an  overseer  of  the  poor 
for  a  city  of  the  first  or  second  class  as  pro- 
vided in  Code,  §  1361,  the  power  conferred 
upon  such  overseer  is  exclusive  of  that  of 
the  trustees  of  the  township  in  which  such 
city  is  located :  Hoyt  v.  Black  Hawk  County, 
59-184. 

25.  Amonnt  of  relief:  The  township  trust- 
ees having  provided  relief  as  authorized  by 
Code,  §  1361,  the  board  of  supervisors  can- 
not limit  the  amount  of  such  relief  unless 
they  establish  a  limit  before  the  relief  is  ren- 
dered as  may  be  done  by  Code,  §  1363.  If  no 
limit  is  established,  the  board  must  pay  the 
reasonable  value  of  the  services  rendered: 
Hunter  v.  Jasper  County,  40-568. 

26.  '^  Medical  attendance  "  is  not  restricted 
to  the  services  of  a  physician,  but  may  in- 
clude nursing,  etc.,  and  the  expense  thereof 
is  not  limited  to  $2  per  week :  Scott  v.  Win- 
neshiek County,  52-579. 

27.  The  township  trustees  may  bind  the 
county  for  medical  services  rendered  at  their 
instance  to  poor  sick  persons  in  their  town- 
ship while  the  board  of  supervisors  is  not  in 
session.  Whether  the  physician  employed 
by  the  trustees  has  a  right  to  compensation 
for  services  rendered  after  the  trustees 
ought  to  have  reported  to  the  board,  though 
he  was  not  notified  of  their  failure  to  do  so, 
qucere:  Cooledge  v.  Mahaska  County,  24r-211. 

2$.  With  the  trustees  rests,  in  the  first  in- 
stance, the  determination  of  the  question 
whether  a  ix)or  person  needs  aid,  and  the 
nature  of  the  relief  to  be  given,  and  if  made 
in  good  faith  it  binds  the  board  of  supervis- 
ors :  Armstrong  v,  Tama  County,  34-309. 

29.  Where  the  board  of  supervisors^  aa  a 
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matter  of  precaution  and  in  the  interest  of 
economy,  employ  a  convenient  and  compe- 
tent physician,  in  advance,  to  furnish  to  all 
poor  persons  of  the  county  all  medicines  and 
medical  aid  that  they  may  require,  the 
trostees  cannot  disregard  such  employment 
and  render  the  county  liable  for  services  ren- 
dered by  a  physician  employed  by  them: 
Mansfield  v.  8ae  County,  50-694 ;  Oawley  v. 
Jones  County f  GO-150. 

50.  When  the  trustees  authorize  aid  to  be 
famished  to  a  poor  person,  it  may  be  con- 
tinned,  if  done  in  good  faith,  until  the  board 
of  supervisors  otherwise  order,  even  though 
the  trustees  fall  to  report  the  case  to  the 
board ;  and  the  trustees,  in  such  case  of  fail- 
ure to  report,  will  be  held  liable  to  the  county 
for  damages  arising  from  continuance  of  aid 
to  persons  not  properly  entitled  to  it :  Mans- 
field V.  Sac  County,  60-11. 

51.  Recovery  cannot  be  had  for  aid  fur- 
nished before  application  is  made  to  the 
trustees,  and  the  furnishing  of  such  aid  is 
authorized  by  them :  Ibid. 

52.  Written  orders  of  the  township  trust- 
ees for  relief  upon  which  the  board  of  super- 
Tisors  act  are  valid  although  not  made  of 
record  as  required  in  general  with  reference 
to  the  action  of  the  trustees  by  Code,  §§  892 
and  395 :  Bremer  County  v,  Buchanan  County, 
61-624. 

SS.  The  duty  of  the  township  trustees  when 
applied  to  for  relief  for  the  poor  is  not  to  be 
determined  by  very  rigid  fules ;  they  must, 
in  the  exercise  of  a  wise  discretion,  grant  re- 
lief where  they  judge  that  humanity  requires 
it.  Where  they  act  in  good  faith,  or  without 
abuse  of  discretion,  their  action  is  not  sub- 
ject to  review:  Hardin  County  i\  Wright 
Comity,  67-127. 

S4.  The  fact  that  the  party  to  whom  relief 
is  famished  has,  in  fact,  property,  will  not 
render  the  furnishing  of  relief  necessarily  im- 
proper: Ibid, 

8^.  Allowanee  of  elalms  by  board  of  su- 
perrlsors:  The  obligation  of  the  county  to 
SQpport  the  poor  is  purely  statutory :  Cool- 
edge  17.  Mahaska  County,  24-211. 

M.  The  action  of  the  board  under  Code, 
g  1366,  in  allowing  claims  for  care  and  sup- 
port, is  of  a  quasi  judicial  character,  but  the 
claimant  having  presented  his  bill  is  not  lim- 
ited to  an  appeal  from  the  action  of  the 
Vol.  11—21 


board,  bu£  may  bring  suit  against  the  county 
by  ordinary  proceedings :  Armstrong  v,  Tama 
County,  34-309. 

37.  The  certificate  of  the  trustees  required 
by  that  section  to  be  presented  with  the 
claim  to  the  board  need  not  be  made  at  a 
regular  meeting:  Hunter  v,  Jasper  County, 
40-568. 

88.  The  board  of  supervisors  may  waive 
such  certificate:  Collins  v,  Lucas  County, 
50-448;  Bradley  v,  Delatcare  County,  57- 
552. 

89.  A  recommendation  by  the  trustees 
that  a  bill  be  paid  is  not  equivalent  to  the 
certificate  required,  and  is  not  sufficient  to 
entitle  claimant  to  payment  of  his  claim 
from  the  county :  Mansfield  v.  Sac  County, 
60-11. 

40.  A  certificate  signed  by  the  trustees,  to 
the  effect  that  they  had  ordered  the  services 
specified  in  claimant's  bill  for  medical  service 
to  poor  persons,  but  not  stating  that  the 
charges  were  correct,  held  not  a  sufficent  cer- 
tificate as  required  by  statute:  Sloan v,  Web- 

I  ster  County,  61-788. 

41.  The  duty  of  determining  who  are  to  be 
relieved  at  the  public  expense  pertains  to  the 
trustees  and  cannot  be  delegated  to  a  physi- 
cian or  any  other  person,  and  where  blank 
certificates  were  filled  out  by  two  trustees 
and  left  with  a  third  person  in  order  to  be 
filled  up  by  the  physician  rendering  services 
to  poor  persons  as  he  should  designate,  held, 
that  such  certificates  were  not  sufficient  to 
entitle  the  physician  to  recover  from  the 
county:  Ibid, 

42.  Where  the  liability  of  the  county  is 
directly  put  in  issue,  a  member  of  the  board 
of  supervisors  cannot  be  regarded  as  having 
waived  the  certificate :  Ibid. 

43.  Poor-hoose  and  farm ;  steward :  The 
steward  of  the  pour-house  is  also  steward  of 
the  poor-farm :  State  v.  Platner,  43-140. 

44.  The  board  cannot  make  such  contract 
with  the  steward  as  to  deprive  themselves 
of  the  power  of  removal  at  pleasure:  Ibid, 
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PRACTICE. 

L  Time  fob  trul. 
IX.  Form  and  mbthod  of  trial. 

a.  Trial  in  general. 

b.  Jury  trial, 

c.  Trial  to  court  without  a  jury;  find- 

ing of  facts, 
d*  Trial  of  equitable  ismes. 

e.  Trial  in  special  proceedings^ 

f.  Separate  trials. 

III.  The  trial. 

a.  Formation  of  Jury, 

b.  Right  to  open  and  close. 

c  Conduct   of  jui^;  subinission   of 
came;  argwments. 

d.  Submission  of  interrogatoHes   to 

jury;  special  verdict  or  findings. 

e.  Qeneral  verdict. 

f.  Directing  the  verdict ;  dennwrer  to 

evidence;  nonsuit. 

IV.  Dismissal  of  actions. 
V.  Motions  AND  ORDERS. 

As  to  motions  attacking  a  pleading,  see 
Pleadings,  IX. 

As  to  motion  in  arrest  of  judgment,  see 
Pleadings,  ?§  914-919. 

As  to  Actions,  Venue,  Parties,  Plead- 
ings, Continuance,  Instructions,  Judg- 
ments, Default,  Appeals,  see  those  titles. 

L  Time  for  trial. 

1.  In  eqnity  cases:  Where  the  court,  in  an 
action  triable  by  equitable  proceedings,  or- 
ders the  evidence  taken  down  in  the  form  of 
depositions,  the  appearance  term  cannot  be 
the  trial  term,  but  if  no  such  order  is  made 
and  the  court  directs  the  evidence  to  be  taken 
down  in  writing  at  the  trial,  then  the  appear- 
ance term  is  the  trial  term  in  such  equitable 
actions  as  are  specified  by  Code,  §  2745,  to 
wit,  divorce,  foreclosure  of  mortgage  or 
other  lien,  and  enforcement  of  meciianic's 
lien :  HoSbrook  v.  Fahey,  51-406. 

2.  If  at  the  first  term  the  court  orders  the 
testimony  in  an  equitable  action,  such  as 
that  for  foreclosure  of  a  mortgage,  to  be 
taken  by  deposition,  and  either  party  elects 
to  take  his  testimony  in  that  form,  the  trial 
of  the  case  must  of  necessity  be  continued 
to  give  an  opportunity  for  the  taking  of  dep- 
ositions.    The  court  exercises  its  discretion 


as  to  whether  it  will  order  the  testimony 
taken  in  this  form ;  and  if  it  refuses  to  do  so, 
and  the  party  requesting  snch  action  does 
not  elect  to  have  his  testimony  taken  in  that 
manner,  he  cannot  complain  of  the  refusal  to 
grant  a  continuance  to  the  next  term :  Lom- 
bard V.  Thorp,  70-220. 

8.  As  to  the  provisions  in  relation  to  the 
trial  term  in  actions  ©f  divorce,  foreclosure, 
etc.,  see  Sliencood  v.  Sheruroodf  44-1&2; 
Palmer  v.  Call,  4  Dillon,  566. 

4.  The  fact  that  the  first  term  is  not  the 
trial  term  for  a  cause  does  not  make  it  im- 
proper to  render  judgment  at  that  term  by 
default  in  the  absence  of  any  motion  or 
claim  by  defendant  for  a  continuance:  Dun- 
can V.  Hobart,  8-337 ;  Holt  v.  Smith,  9-378. 

Crimioal  cases:  As  to  the  time  for  trial  in 
criminal  cases  see  Criminal  Law,  g§  1106, 
1107. 

Continuances:  See  that  title. 

II.  Form  and  method  of  trial. 

a.  Trial  in  general. 

5.  A  trial  of  a  case  to  a  referee  does  not 
constitute  a  trial  in  open  couxt,  nor  will  a 
subsequent  hearing  of  the  case  on  exceptions 
to  the  report  of  the  referee  constitute  such 
trial:  Hobart  v.  Hdbarty  45-501. 

6.  The  term  trial  is  applied  to  a  determina- 
tion of  issues  of  fact,  not  issues  of  law: 
Winet  V.  Berryhfll,  55-411. 

b.  Jury  trial/  right  to. 

As  to  the  constitutional  right  to  a  jury 
trial,  see  Constitutional  Law,  I,  b. 

7.  Number  of  Jurors:  The  legislature  has 
no  authority,  in  providing  for  a  jury  trial 
under  the  constitution,  to  authorize  such 
trial  by  a  less  number  than  twelve  jurors. 
Therefore,  held,  that  Code,  g  8793,  authoriz- 
ing a  verdict  by  ten  or  eleven  jurors,  where 
the  jury  has  been  reduced  to  that  number  by 
sickness,  is  unconstitutional :  Eshelman  v. 
Chicago,  R.  I.  <&  P.  R.  Co.,  67-296;  Kel^  v. 
Dyersville,  68-137. 

8.  The  fact  that  the  party  objecting  to  the 
cause  being  tried  by  a  less  number  than 
twelve  proceeds  with  the  trial  does  not  con- 
stitute a  waiver  of  his  objection :  Eshelman 
V.  Chicago,  R.  I.  iSt  P.  R.  Co.,  67-296. 
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9.  It  is  immaterial  that  the  party  com- 
plaining of  the  illegality  of  the  jury  is  a 
municipal  corporation.  Although  it  may  be 
that  such  a  corporation  has  no  constitutional 
right  to  jury  trial,  yet  the  statute  does  not 
profess  to  make  any  special  provisions  for 
such  cases:  Kelsk  v.  DffergviUe,  08-137. 

lOl  The  verdict  in  a  trial  by  a  jury  defective 
as  to  the  number  will  be  void  unless  the  de- 
fect is  waived.  The  mere  act  of  the  party  in 
accepting  the  jury  will  be  deemed  merely  a 
waiver  of  further  objection  to  individual 
jurors  and  not  a  waiver  of  the  objection  to 
number,  where  it  appears  that  the  party  had 
no  knowledge  of  the  deficiency  in  that  re- 
spect: Cawlesv,  Buckman,  6-161. 

11.  Jury  fee:  The  provision  requiring  a 
party  to  pay  a  jury  fee,  or  increasing  the 
jury  fee,  is  not  unconstitutional:  Adae  v. 
Zangs,  41-^586, 542 ;  Little  v.  McGuire,  4^-447 ; 
SteOe  r.  Central  R.  of  Iowa,  48-109 ;  State  v, 
Verteaffne,  44-621. 

12.  Waiver  of  Jury  trial :  The  right  to 
trial  by  jury  is  not  inalienable,  but  may  be 
waived  or  forfeited:  WHkin^  v,  Treynor, 
14-^1. 

13.  Where  the  parties  appear  and  a  trial  is 
had  to  the  court  without  objection,  it  will  be 
presumed  that  jury  trial  is  waived :  Saum  v, 
Jones  County,  1  G.  6r.,  165;  McGuire  v, 
Kemp,  3  6.  Or.,  219. 

14.  Where  it  does  not  appear  on  appeal 
that  a  jury  was  not  waived,  the  supreme 
court  will  not  reverse  a  case  on  the  ground 
that  the  court  below  refused  to  submit  the 
cause  to  a  jury:  Hawkins  v.  Rice,  40-435. 

15.  The  right  to  jury  trial  is  waived  by 
failing  to  demand  it  when  the  cause  comes 
up  for  trial,  and  the  fact  that  at  a  previous 
ierm  such  right  was  demanded  and  refused, 
the  cause  being  then  continued,  does  not 
render  a  new  demand  for  jury  trial  neces- 
sary, when  the  cause  again  comes  on  for 
trial :  Davidson  i\  Wright,  46-383. 

IC  By  consenting  to  a  reference,  a  party 
waives  his  right  to  a  trial  by  jury  and  can- 
not afierwards,  upon  a  new  order  directing 
the  refo^e  to  proceed,  object  and  claim  a 
jury  trial :  Hewitt  v.  Egbert,  34-485. 

1 7.  By  making  default,  a  party  waives  his 
ri^ht  to  jury  trial :  Clute  v,  Hazleton,  51-855. 

And  see  further,  as  to  the  method  of  trial 
in  default  cases,  DfiFAULT,  §g  75-78. 


18.  Where,  on  filing  an  amended  petition, 
a  cause  was  improperly  transferred  to  the 
equity  docket  and  no  motion  to  transfer  it 
to  the  law  docket  was  made  before  answer, 
held,  that  error  in  the  kind  of  proceedings 
would  be  deemed  waived  and  defendant 
could  not  demand  a  jury  trial:  CHbbs  v, 
Coonrod,  54-736. 

19.  The  fact  that  actions  of  different  kinds 
are  by  agreement  submitted  together  does 
not  change  the  method  of  trial  as  to  either. 
Such  submission  amounts  only  to  waiver  of 
jury  trial:  Leighton  v.  Orr,  44-679. 

20.  Where  the  only  issue  made  by  the 
pleadings  was  contained  in  a  written  agree- 
ment, the  proper  construction  of  which  was 
in  question,  held,  that  it  was  not  error  to  re- 
fuse defendant  a  jury  trial :  Packer  v.  Packer, 
24-20. 

21.  lYhen  party  entitled  to  Jury  trial: 
It  is  not  prejudicial  error  to  refuse  a  jury 
trial  where  the  questions  involved  are  such 
that  nothing  arises  for  the  determination  of 
a  jury:  Bremer  County  Bank  v.  Bremer 
County,  42-894. 

22.  The  amount  of  damages  is  to  be  as- 
sessed by  the  jury  and  it  is  improper  to  order 
an  assessment  by  the  clerk:  Wiley  v,  Ar- 
nold, 1  G.  Gr.,  865. 

28.  An  action  for  divorce  being  an  action 
in  equity,  the  parties  have  no  right  to  a  jury 
trial :  Sherwood  v.  Sherwood,  44-192. 

c.  Trial  to  the  court  without  a  jury; 
finding  of  facts. 

24.  Method :  Where  the  cause  is  submitted 
to  trial  by  the  court  without  a  jury,  questions 
both  of  law  and  of  fact  are  for  the  court, 
and  the  fact  that  it  treats  a  question  belong- 
ing to  one  class  as  though  it  belonged  to  an- 
other will  not  be  reversible  error  if  the  result 
reached  is  correct :  Ayres  v.  Bane,  89-518. 

25.  The  same  rules  as  to  the  admission  or 
rejection  of  evidence  are  applicable  in  trials 
to  the  court  as  in  trials  to  the  jury :  Williams 
V.  Soutter,  7-435,  489. 

26.  In  a  particular  case,  held  that  by  the 
terms  of  a  stipulation  with  reference  to  the 
trial  the  judge  was  authorized  in  vacation  to 
pass  upon  all  matters  and  interlocutory  mo- 
tions in  the  same  manner  as  in  case  of  a  trial 
before  the  court :  Clews  v.  Traer,  57-459. 
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87.  Findingrs  of  fact:  Under  the  statutor^*^ 
provision  (Code,  §  2748)  that  in  trials  of  fact 
by  the  court  in  law  actions  the  court  shall 
upon  request  give  its  decision  in  writing, 
stating  separately  the  facts  found  and  the 
legal  conclusions  thereon,  the  court  is  to  find 
the  facts  and  not  the  evidence  of  the  facts : 
Myera  v.  Smithy  15-181. 

28.  In  such  a  finding  of  facts,  the  ultimate 
facts  established  by  the  testimony  should  be 
clearly  found  and  stated.  Evidence  should 
not  be  stated,  but  only  the  facts  deemed  to  be 
proved  thereby  with  at  least  the  same  cer- 
tainty and  definiteness  as  would  be  employed 
in  a  pleading :  Van  Riper  v.  Baker,  44-450. 

29.  Where  the  findings  of  fact  are  so  in- 
definite that  judgment  cannot  properly  be 
rendered  thereon,  the  judgment  will  be  set 
aside:  Kelly  v.  Bums,  36-507. 

80.  The  court  may  upon  its  own  motion 
make  such  a  finding  of  facts:  Jennings  v. 
Jennings,  56-288i 

31.  If  a  finding  ia  made  by  the  court.,  it 
may  be  presumed  on  appeal  that  it  was  done 
in  pufsuance  of  a  request  of  one  of  the  par- 
ties, in  the  absence  of  anything  to  the  con- 
trary in  the  record:  McCue  v.  Wapello 
County,  56-698 ;  Comer  v.  Oaston,  10-512. 

32.  A  finding  of  facts  cannot  be  required 
where  there  is  no  competent  evidence  before 
the  court  upon  which  such  a  finding  could 
be  made :  Golden  v.  Newbrand,  52-59, 

88.  Where  a  party  asked  findings  of  fact 
and  the  court  directed  him  to  present  the 
points  on  which  he  wished  findings  to  be 
made,  and  he  did  so  without  objection,  Tield, 
that  he  had  no  ground  of  complaint  on  ap- 
peal :  Olson  V,  Martin,  88-346. 

84.  Also  held,  in  such  case,  that  the  party 
could  not  complain  because  the  findings 
were  not  in  the  form  required  by  law  or  did 
not  present  conclusions  of  law :  Ibid, 

On  appeal,  a  finding  of  facts  by  the  court 
is  regarded  in  the  same  light  as  a  verdict  of 
a  jury  and  will  not  be  set  aside  as  against 
the  evidence  unless  it  is  clearly  and  palpably 
in  confiict  with  the  weight  of  evidence,  and 


not  when  the  evidence  is  conflicting:  See 
Appeals,  V,  e. 

85.  The  special  finding  of  facts  by  the  court, 
like  the  special  verdict  of  the  jury,  when  en- 
tered of  record  becomes  part  of  the  judgment 
entry  and  takes  the  place  of  a  bill  of  exceptions 
for  all  questions  of  law  legitinoately  dedu- 
cible  from  the  same:  Comer  v.  Gkuton,  10- 
51S.  , 

86.  Before  the  present  statutory  {nrovision 
rendering  motion  for  new  trial  unnecessary, 
it  was  held  that  where  there  was  no  finding 
of  facts  by  the  court,  the  judgment  in  case 
of  a  trial  by  the  court  could  not  be  reviewed 
upon  appeal,  except  on  a  motion  for  new 
trial:  Warner  v.  Pace,  10-891;  Comer  v, 
Oaston,  10-512 ;  Allman  v,  Gilbert,  14-588. 

37.  But  under  the  present  provisions,  if  no 
finding  of  facts  is  made,  the  supreme  court 
can  on  appeal  determine  whether  the  testi* 
mony  is  sufficient  to  support  a  conclusion  of 
fact  which  would  in  law  authorize  the  judg- 
ment rendered :  Vogel  v.  Wadsworth,  48-28. 

And  further,  see  Appeals,  IV,  2,  c. 

88.  Where  a  decision  in  writing  is  not  re- 
quested, the  final  judgment  is  the  only  find- 
ing necessary  to  be  made  by  the  court:  Gal- 
linger  V.  Vale,  6-387. 

89.  The  neglect  of  the  court  to  find  upon 
any  particulai*  fact  involvcni  upon  which  no 
finding  is  asked  will  not  be  error  even  though 
the  court  does  find  specially  upon  some  other 
facts  in  controversy:  Ruble  v,  Atkins,  89- 
694. 

d.  Trial  of  equitable  issues} 

40.  Written  evidence:  Where  an  order 
has  been  made  for  trial  in  an  equitable  ac- 
tion upon  written  evidence,  oral  evidence  is 
not  admissible :  Sexton  v,  Henderson,  47-181 ; 
Harlan  v.  Porter,  50-446. 

41.  Objections  to  evidence:  In  the  trial  of 
an  equitable  action  on  written  testimony,  the 
better  practice  is  to  permit  all  testimony  to 
which  objections  are  sustained  to  be  made  of 
record  so  that  if  it  is  held  admissible  on  ap- 
peal it  may  be  considered  in  the  supreme 


>  Code,  S  8742.  But  In  equitable  actions,  wherein  issue  of  fact  is  Joined,  all  the  evidence  offered  in  the  trial 
shall  be  taken  down  in  writing,  or  the  court  may  order  the  evidence,  or  any  part  thereof,  to  be  taken  in  the 
form  of  depositions,  or  either  party  may,  at  pleasure,  take  his  testimony,  or  any  part  thereof,  by  deposiUon. 
.Ul  the  evidence  so  taken  sluUI  be  certified  by  the  Judge  at  any  time  within  the  time  allowed  for  the  appeal  of 
said  cause,  and  be  made  a  part  of  the  record,  and  go  on  appeal  to  the  supreme  court,  which  shall  try  the  cauae 
anew.    (The  foregoing  is  substituted  for  the  original  section  by  19  G.  A.,  ch.  85.) 
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Trial  of  equitable  issues.—  In  special  proceedings. 


court  on  the  trial  de  novo:  Blough  v.  Van 
Hdorebeke,  48-40. 

42.  Under  previous  statutory  provisions 
requiring  an  order  for  trial  on  written  evi- 
dence, held,  that  the  fact  that  such  order  did 
not  specify  the  manner  in  which  the  evidence 
^ould  be  taken  was  not  fatal,  and  if  the 
parties  did  not  agree  as  to  such  matter,  a 
supplemental  order  might  be  made:  HoUi- 
batigk  V,  Baker,  49-695. 

4S.  Taking  down  in  writing:  The  taking 
of  the  testimony  in  short-hand,  no  transcript 
thereof  being  filed,  is  not  a  taking  down  "  in 
writing :"  Godfrey  r.  McKean^  54-127. 

44.  Mistake  in  form  of  proceeding: 
Where  a  case  is  tried  without  objection  or 
exception  in  the  court  below  as  a  case  in 
chancery,  and  appealed  to  the  supreme  court 
in  form  to  be  tried  de  novo,  it  will  be  so  tried, 
whether  properly  triable  as  an  equitable  ac- 
tion or  not:  Clutt  v,  Frasier,  58-268. 

4o.  A  party  cannot,  on  appeal,  complain 
that  relief  is  granted  in  an  action  at  law 
which  could  only  be  given  in  equity,  where 
the  action,  although  brought  by  ordinary 
proceedings,  is  tried  below  and  upon  appeal 
as  an  equitable  action :  Graham  v.  Roomy, 
43-567. 

40.  Eqnitable  defenses:  A  party  may  rely 
as  a  defense  to  a  contract  upon  matter  such 
as  fraud  in  its  execution,  showing  that  no 
such  contract  was  entered  into  by  the  parties, 
although  he  might  in  equity  make  such  fact 
the  ground  for  a  cancellation  of  the4X)ntract. 
The  interposition  of  such  a  defense  does  not 
raise  an  equitable  issue :  Carey  v.  Gunnison, 
65-702. 

47.  Where  the  same  action  involves  issues 
cognizable  in  equity,  and  also  law  issues, 
eith^  party  is  entitled  to  a  jury  trial  as  to 
the  latter,  and  those  issues  are  to  be  tried 
first  the  determination  of  which  will  be  most 
likely  to  disix)6e  of  the  case :  Morris  v.  Mer- 
riff,  53-496. 

Farther  as  to  equitable  defenses,  see  Plead- 
isoe,  V,  f,  and  Actions,  g§  49-57. 

48.  Change  in  statate  applicable  to  ac- 
tions peading:  A  change  in  the  statute  as  to 
the  m^hod  of  trying  equitable  actions  is  ap- 
plicable to  a  case  commenced  before  the  pas- 
sage of  the  act  which  comes  on  for  trial  after 
the  act  has  taken  effect:  Bailey  v,  Malvin, 
53-371. 


49.  Where  an  equitable  action  was  sent 
back  on  appeal  for  a  new  trial  with  permis- 
sion to  the  parties  to  replead,  and  a  trial  was 
had  after  a  change  in  the  statute  as  to  such 
method  of  trial,  held,  that  the  metiiod  of  se- 
curing trial  de  novo  on  appeal  was  to  be  de- 
termined by  the  statute  in  force  at  the  time 
of  the  second  trial:  Cross  v.  Burlington  & 
8,  W,R,  Co.,  58  62. 

50.  Submission. of  issues  to  Jury:  Under 
the  present  statutory  provisions  as  to  the 
method  of  trial  of  issues  of  fact  in  equitable 
actions,  the  court  has  no  authority  to  submit 
a  question  of  fact  in  such  an  action  to  the 
decision  of  the  jury,  even  for  the  purpose  of 
informing  its  conscience,  as  was  formerly 
allowable,  and  the  fact  that  the  court  in 
such  a  case  adopts  the  finding  of  the  jury  as 
its  own  does  not  cure  the  error.  (Overrul- 
ing Howe  Machine  Co,  v.  Woolly,  50-549; 
Sherwood  v.  Sherwood,  44-192 ;  McDaniel  v, 
Marygold,  2-500):  Hobart  v,  Hobart,  51-513. 

51.  Even  where  under  former  practice  it 
was  allowable  to  refer  an  issue  in  an  equi- 
table action  to  the  jury,  the  finding  of  the 
jury  upon  such  issue  was  held  not  to  have 
any  binding  effect  upon  the  determination  of 
the  case  by  the  court  and  might  be  rejected 
by  it:  Anderson  v.  Simpson,  21-899. 

52.  Also,  held,  that  it  was  not  error  in  the 
court  to  overrule  a  motion  to  submit  to  a  jury 
certain  issues  in  an  equitable  action:  Shontz 
V.  Evans,  40-139. 

53.  Reference:  In  equitable  actions  triable 
to  the  court,  a  reference  may  be  made,  even 
without  consent.  The  parties  are  not  entitled 
as  of  right  to  a  trial  by  jury :  State  v.  Orwig, 
25-280. 

And  see  further,  Reference,  §§  1-3. 

e.  Trial  in  special  proceedings, 

54.  Issues  arising  in  special  proceedings 
must  be  tried  either  as  an  ordinary  or  equita- 
ble proceeding,  and  the  mode  of  trial  will  be 
determined  by  assigning  the  proceeding  to 
whichever  class  it  appropriately  belongs  to : 
Sisters  of  Visitation  v.  Glass,  45-154 ;  Davis 
V,  Clinton,  55-549. 

55.  The  method  of  proceeding  in  special 
proceedings  is  to  be  as  in  civil  actions  so  far 
as  applicable,  and  where  it  is  directed  that  a 
special  proceeding  is  to  be  tried  and  disposed 
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of  as  actions  by  ordinary  proceedings,  there 
is  a  right  of  trial  by  jury,  and  every  other 
right  appertaining  to  the  trial  of  civil  actions 
by  ordinary  proceedings,  including  a  change 
of  venue :  Whitney  v,  Atlantic  SotUhem  R. 
Co.,  5S-651. 

50.  The  provisions  for  change  of  venue  in 
civil  actions  are  applicable  to  special  pro- 
ceedings such  as  those  to  disbar  an  attorney : 
State  V.  Clarke,  46-155. 

f.  Separate  trials. 

57.  Under  the  statutory  provision  (Code, 
§  2746)  that  the  court  may,  in  its  discretion, 
allow  separate  trials  between  plaintiff  and 
any  defendant,  or  of  any  cause  of  action 
united  with  others,  or  of  any  issue  in  an  ac- 
tion, the  granting  of  separate  trials  is  dis- 
cretionary with  the  court:  Kilboume  v.  Jen- 
nings, 40-473. 

58.  And  where  a  husband  and  wife  brought 
joint  action  for  slander,  held,  that  it  was  not 
error  to  allow  the  plaintiffs  to  sever  their 
causes  of  action:  Blades  v.  Walker,  36-266. 

59.  Where  a  plaintiff,  seeking  to  recover 
a  sum  of  money,  based  his  right  in  the  first 
count  of  his  petition  upon  the  ground  of  his 
minority  at  the  time  of  making  the  contract, 
and  iq  the  second  count  upon  the  ground  of 
fraudulent  representations,  held,  that  it  was 
not  error  in  the  court  to  refuse  to  giant 
separate  trials  upon  the  two  counts:  Childs 
V.  Dobbins,  61-109. 

60.  Where  a  motion  for  separate  trials  is 
overruled  by  the  oourt  below  in  the  exercise 
of  its  discretion,  the  supreme  court  should 
require  a  very  strong  showing  before  holding 
such  discretion  to  have  been  improperly  ex- 
ercised: Forsliee  v,  Abrams,  2-571. 

As  to  separate  trials  in  criminal  cases,  see 
Criminal  Law,  III,  10,  c. 

III.  The  tbial. 

a.  Fonnation  of  jicry. 

As  to  the  method  of  selecting  the  jury  list 
from  which  jurors  are  to  be  summoned  to 
compose  the  panel,  etc.,  see  Jurors,  §§  1-8. 

61.  ({aaliflcation:  Questions  as  to  the 
qualification  of  jurors  are  submitted  to  the 
sound  discretion  of  the  court,  and  its  action 
will  not  be  reviewed  unless  an  abuse  thereof 


is  shown:  Anaon  v.  Dwight,  18-241 ;  May  r. 
Elam,  27-865. 

62.  Exemption  from  jury  service  is  not  a 
cause  of  challenge  but  of  privilege  of  the  p^- 
son  exempted :  State  v.  Adams,  20-486. 

Further  as  to  the  qualification  of  jurors 
and  exemption  from  jury  service,  see  Ju- 
rors, §g  15-18. 

6B.  Namber:  Where  the  number  of  jurors 
was  but  eleven,  it  appearing  that  the  parties 
had  no  knowledge  of  that  fact  until  after  the 
verdict,  held,  that  the  defect  was  fatal  and 
could  not  be  considered  as  waived :  Cowles  v, 
Buckman,  6-161. 

That  a  party  cannot  be  compelled  to  sub- 
mit to  trial  by  less  than  twelve  jurors,  see 
sujyra,  i%  7-10. 

64.  Challenges  to  panel:  A  challenge  to 
the  panel  should  be  sustained  where  the 
requisite  number  of  trial  jurors  has  not  been 
summoned :  Baker  v.  Steamboat  Miltoaukee, 
14-214. 

65.  A  challenge  for  canse  not  further 
specifying  the  objection  made  to  the  juror 
should  be  overruled :  Bonney  v,  Cocke,  61-808. 

66.  Causes  of  challenge:  Where  it  was 
shown  that  a  juror  had  a  bet  of  twenty-five 
cents  outstanding  which  would  be  affected 
by  the  result  of  the  trial,  and  this  fact  was 
not  disclosed  when  he  was  interrogated  as  to 
his  qualifications,  held,  that  he  was  incom- 
petent, and  that  a  new  trial  should  have 
been  granted:  Seaton  v,  Stoem,  58-41. 

67.  Iii  an  action  against  a  city  for  dam- 
ages, a  citizen  and  tax  payer  of  the  city  is 
not  a  competent  juror:  Davenport  Oas.  etc., 
Co.  r.  Davenport,  18-229;  Dively  v.  Cedar 
Falls,  21-565;  Cran\erv.  BurKaifirton,  42-315 ; 
MoGinty  v\  Keokuk,  66-725. 

68.  In  an  action  against  a  city  for  damages, 
the  defendant  cannot  object  to  a  resident  of 
the  city  acting  as  juror  on  the  ground  that 
he  is  not  a  tax  payer :  HoUevbeck  v.  Mar- 
shalltoum,  62-21. 

69.  Jurors  who  have  rendered  a  verdict  of 
guilty  in  a  criminal  prosecution  are  not  com- 
petent to  sit  in  a  civil  action  for  trespass 
against  the  same  defendant,  arising  out  of 
the  same  transaction,  even  though  they  state 
upon  their  voir  dire  that  they  have  not 
formed  or  expressed  any  opinion  in  the  case : 
Spear  t\  Spencer,  I  G.  Gr.,  534. 

70*  Where  it  appeared,  in  an  action  to  go1<- 
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lect  a  subscription  to  a  railway  company, 
that  a  juror  was  united  with  others  along 
the  road  in  resisting  suits  brought  to  recover 
upon  contracts  given  for  the  same  purpose  as 
the  contract  in  suit,  held,  that  he  was  prop- 
erly excluded  from  the  jury  for  cause :  Court- 
Wright  V.  StHcJder,  87-882. 

7L  Where  a  juror  was  a  partner  of  one  of 
the  parties,  heldj  that  he  was  properly  ex- 
cused upon  challenge  for  cause :  Stumm  v. 
Hummel,  89-478.  / 

7S.  Cases  of  express  and  implied  bias,  as 
those  terms  were  used  in  a  previous'  statute, 
discussed :  May  v.  Elam,  27-865. 

73.  Error  fn  excluding  juror:  When  a 
challenge  to  a  juror  is  sustained,  even 
though  erroneously,  and  an  unobjectionable 
jury  is  procured,  the  supreme  court  must  be 
well  satisfied  that  the  challenge  was  sus- 
tained without  any  cause  in  order  to  justify 
a  reversal  on  that  ground :  Wisehart  v,  Dietz, 
67-121. 

74.  Where  a  juror  was  discharged  on  a 
showing  that  one  of  the  parties  was  the 
father  of  the  juror's  wife,  it  not  appesuing 
what  other  showing  there  was  as  to  bias, 
held,  that  the  judgment  would  not  be  re- 
rersed  on  that  ground :  Ibid, 

75.  Wairer  of  error  in  not  exelndiiig 
jvror:  An  error  in  overruling  a  challenge  to 
a  juror  for  cause  is  waived  if  the  party  mak- 
ing such  challenge  afterward  waives  a  per- 
emptory challenge  to  the  jury  containing 
sDch  juror:  State  v.  BUliott,  4o-4Q6;  Barnes 
v.  Newton,  46-567;  State  v.  George,  62-682. 

76.  Peremptory  ehallonges:  A  waiver  of 
peremptory  challenge  by  a  party  only  counts 
as  one  of  the  number  to  which  he  is  entitled, 
and,  after  a  challenge  by  the  other  party,  he 
niay  use  any  remaining  right  of  challenge, 
even  as  to  a  juror  in  the  box  when  the  waiver 
was  made :  Fountain  v.  West,  23-9. 

77.  Where  a  jury  was  selected  and  accepted 
by  the  parties  and  then  dismissed  upon  the 
adjournment  of  court  until  the  next  day 
without  being  sworn,  held,  that  at  the  open- 
ing of  the  next  session  and  before  the  actual 
swearing  of  the  jury  a  party  might  inter- 
pose a  peremptory  challenge  not  exercised  by 
him  in  the  Impaneling  of  the  jury :  Spencer 
V,  De  France,  8  Q.  Gr.,  216. 

7S.  Talesmen :  Where  the  panel  of  jurors 
regularly  summoned  is  exhausted  by  chal- 


lenges, it  may  be  filled  by  calling  persons 
present  in  court,  and  it  is  not  error  to  refuse 
to  order  it  filled  from  the  jury  lists  and  delay 
the  trial  for  that  purpose:  State  v.  Harris, 
64-287;  Brentncr  v,  Chicago,  M.  <fc  St,  P.  B, 
Co.,  68-530. 

70.  The  fact  that  a  jury  is  filled  up  by 
talesmen  is  no  ground  of  objection  unless 
abuse  of  discretion  on  the  part  of  the  court 
is  shown :  Emerick  v,  Sloan,  18-139. 

SO.  It  is  not  a  ground  for  challenge  to  the 
panel  from  which  the  jury  is  drawn  that 
vacancies  in  the  panel  have  been  filled  with 
talesmen  in  an  illegal  manner.  The  objec- 
tion should  be  raised  by  challenge  to  such 
talesmen  when  called :  Buford  v,  McQetchic, 
60-298. 

81.  Impaneling:  When  the  jury  have 
been  sworn,  as  usual,  to  try  the  issues  be- 
^'een  the  parties,  the  subsequent  allowance 
of  an  amendment  presenting  a  new  issue 
will  not,  it  seems,  make  it  necessary  to  re- 
swear the  jury :  Arnold  v,  Arnold,  20-273. 

82.  Discharge  of  jury:  Where  a  jury  was 
impaneled  and  sworn  to  try  a  cause,  and  the 
court  thereupon  adjourned  until  the  follow- 
ing day,  when,  by  reason  of  the  filing  of  an 
amended  pleading,  the  case  was  postponed 
for  a  day  and  another  cause  tried  in  which 
some  of  the  same  jurors  served,  held,  that 
upon  the  subsequent  trial  of  the  first  cause 
the  first  jury  should  have  been  dismissed 
and  a  new  jury  formed :  Lyons  v,  Hamilton, 
69-47. 

83.  Where  a  jury  is  dismissed  and  an  or- 
der of  continuance  is  made,  not  a  mere  ad- 
journment of  the  court  but  a  continuance 
of  the  cause  to  another  day  in  the  term,  the 
jury  should  be  regarded  as  discharged :  Ibid. 

b.  lilght  to  open  and  dose. 

84.  Where,  under  the  issues,  plaintiff  is 
not  required  to  introduce  any  evidence  and 
is  entitled  to  judgment  for  all  he  claims  if 
defendant  fails  to  establish  matters  pleaded 
by  him,  the  burden  of  proof  and  the  right  to 
open  and  close  the  case  are  upon  defendant : 
Bixby  V.  Carskaddon,  70 . 

85.  Where  a  defendant  admits  the  allega- 
tions of  plaintiffs  petition  he  is  entitled  to 
open  and  close  the  argument :  Halloivell  v, 
Fatvcett,  30-491. 
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SB.  AVhere,  upon  the  material  issues  in  a 
ease,  fhe  burden  was  upon  defendant,  Iield 
not  error  to  give  him  the  opening  and  clos- 
ings although  the  allegations  of  the  petition 
were  not,  in  terms,  admitted  by  the  answer : 
Delaware  County  Bank  v.  Duitcombe,  48- 
488. 

87.  As  to  the  right  of  adverse  counsel  to 
reply  to  any  reference  made  by  counsel  in 
closing  to  new  matter,  see  Cross  v.  Garrett, 
35-480. 

88.  Action  of  the  court  in  determining 
who  is  entitled  to  the  opening  and  closing  is 
not  subject  to  review  on  appeal :  Ooodpaster 
V,  Voris,  8-384. 

89.  While  the  right  of  review  of  tlie  decis- 
ion of  the  court  as  to  who  has  tlie  affirma- 
tive is  not  absolutely  denied,  there  must  be 
a  clear  case  of  prejudice  arising  from  error  in 
the  decision  of  the  court  upon  that  point  to 
justify  a  reversal  on  such  ground :  Fountain 
V.  West,  23-9;  Preston  v.  Walker,  26-205; 
Woodward  v.  Laverty,  14-381;  Smith  r. 
Coopers,  9-876;  Ashworth  v'Gi^ubbs,  47-353; 
Dent  V,  Smith,  58-262 ;  Van  Horn  v.  Smith, 
59-142. 

c.    Conduct  of  Jury;   submission  of 
cause;  arguments. 

90.  Yiewlng  the  premises:  The  purpose  of 
viewing  the  premises  (under  Code,  g  2790)  is 
to  enable  the  jm-y  to  better  understand  the  tes- 
timony of  witnesses  respecting  the  same,  and 
more  intelligently  apply  such  testimony  to 
the  issues  before  them,  and  not  to  make  them 
silent  witnesses  in  the  case.  Therefore,  lield, 
that  it  was  error  to  instruct  them  to  '*  deter- 
mine from  all  the  evidence  in  the  case,  and 
all  the  facts  and  circumstances  disclosed  on 
the  trial,  including  your  personal  examina- 
tion,  whether,"  etc. :  Close  i\  Samm,  27-503 ; 
Harrison  v.  loiva  Midland  R,  Co,,  36-323. 

91.  Where  the  value  of  property  is  in  issue 
and  the  jury  have  inspected  the  premises,  it 
is  not  error  to  instruct  them  that  in  determin- 
ing the  market  value  of  the  property  they 
are  to  weigh  the  evidence  in  the  light  of 
what  they  have  seen:  Thompson  v,  Keokuk, 
61-187. 

92.  There  is  no  impropriety  in  allowing 
the  jury  to  go  to  view  personal  property,  the 
identity  of  which  is  a  question  in  contro- 


versy, where  it  is  impracticable  to  have  the 
property  brought  before  them:  Nutter  v. 
Ricketts,  6-92. 

93.  The  exercise  of  the  authority  to  direct 
the  jury  to  view  the  premises  rests  in  the 
judgment  and  discretion  of  the  court,  and 
the  refusal  to  exercise  it  will  not  constitute 
reversible  error  where  it  is  not  made  to  ap- 
pear that  the  decision  was  not  correct  or  that 
the  discretion  of  the  court  in  the  matter  was 
abused :  King  r.  Ioy>a  Midland  R,  Co.,  84:- 
458. 

94.  The  refusal  to  make  an  order  for  the 
viewing  of  the  premises  by  the  jury  cannot 
be  interfered  with  on  appeal,  that  matter  be- 
ing left  discretionary  with  the  court :  Clay- 
ton V,  Chicago,  I,  <fr  2>.  JR.  Co,,  67-288. 

Order  of  evidence:  As  to  the  order  of  in- 
troduction of  evidence,  etc.,  see  Evidence, 
III,  8,  a. 

95.  Argument  to  jury:  Before  the  adop- 
tion of  the  statutory  provision  (Code,  §  2783) 
that  the  court  may  restrict  the  time  of  the  at- 
torney in  an  argument  to  itself,  but  not  in 
any  case  before  a  jury,  it  was  held  that  the 
time  allowed  to  an  attorney  for  addressing 
the  jury  might  be  limited  by  the  court  in  its 
discretion,  and  that  such  action  would  not 
be  interfered  with  on  appeal  unless  it  should 
appear  that  the  party  was  greatly  prejudiced 
by  the  exercise  of  such  discretion :  Fletcher  v. 
BurrougJis,  10-557. 

9G.  The  order  of  argument  is  so  mach  a 
matter  of  discretion  that  the  appellate  court 
will  not  review  on  appeal  a  ruling  with  ref- 
erence thereto :  Woodward  V.  Laverty,  14-881. 

97.  Refusal  of  the  trial  court  to  allow  a 
previous  opinion  of  the  supreme  court  in  the 
same  case  to  be  read  in  argument  for  the 
purpose  of  comment,  iield  not  ground  for 
reversal  in  the  absence  of  a  showing  that 
such  opinion  was  applieable  to  the  case  and 
that  the  discretion  of  the  court  was  wrong- 
fully exercised:  Shephard  t\  Brenton,  20-41. 

98.  It  is  error  to  allow  counsel  in  argument 
to  read  to  the  jury  as  a  part  of  his  aiigument 
evidence  introduced  on  a  former  trial  of  the 
same  cause  but  not  introduced  in  the  pending 
trial:  Martin  v,  Omdorff,  22-504. 

99.  A  motion  for  continuance  being  part 
of  the  record  is  a  proper  matter  of  comment 
by  counsel  without  being  formally  offered  in 
evidence :  Cross  v.  Garrett,  85-480. 
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their  verdict  if  it  does  not  appear  that  the 
party  objected  thereto,  or  had  no  opportunity 
to  object,  or  that  his  rights  were  prejudiced : 
Turnei'  v.  Kelley,  10-573. 

118.  Where  the  jury  had  been  correctly 
instructed  as  to  the  issues  of  the  case,  held, 
that  the  judgment  would  not  be  reversed  on 
account  of  the  action  of  the  jury  in  taking 
with  them  to  their  room  the  pleadings,  it  not 
appearing  that  any  prejudice  resulted  there- 
from :  McQinty  v.  Keokuk,  66-725. 

119.  The  jury  cannoKbe  permitted  by  add- 
ing evidence  to  make  the  case  out  other 
than  that  which  was  taken  with  them  to 
their  room :  Kruidenier  v.  Shields,  70-428. 

Further  as  to  what  the  jury  may  take 
with  them  and  consider,  see  New  Trials, 
§§  68-66. 

Conduct  during  retirement:  As  to  what 
will  constitute  such  misconduct  of  the  jury 
during  retirement  as  to  constitute  ground  for 
setting  aside  their  verdict  and  granting  a 
new  trial,  and  as  to  how  such  misconduct 
may  be  shown,  see  New  Trials,  II,  a. 

120.  Bequest  for  additional  Instruc- 
tions: Additional  instructions  should  always 
be  given  in  open  court.  It  is  error  to  send 
them  to  the  jury  in  their  room:  O'Connor  v, 
Guthrie,  11^0. 

121.  Additional  instructions  should  not  be 
given  without  notice  to  counsel  of  the  par- 
ties: Davis  V.  Fish,  1  G.  Gr.,  406. 

122.  It  is  not  error  to  instruct  a  jury 
which  has,  after  some  time,  failed  to  come 
to  an  agreement,  that  it  is  the  duty  of  each 
juror  to  lay  aside  all  pride  of  opinion  and 
carefully  review  the  ground  of  his  opinion ; 
that  a  new  trial  would  involve  a  large  ex- 
pense, etc.,  and  direct  them  to  return  to  their 
room  and  examine  their  differences  in  a 
spirit  of  fairness  and  candor:  Frandsen  v. 
Chicago,  R.  I.  &  P.  R.  Co,,  86-372. 

And  see,  further,  INSTRUCTIONS,  §§  118-115. 

d.    Suhmisaion  of  interrogatoriea  to 
jury;  special  verdict  or  jmdings, 

128.  Submission  of  Interrogatories:  ^  A 

party  cannot,  after  a  general  verdict,  have 


the  case  resubmitted  to  the  jury  in  order  to 
have  them  make  special  findings:  Rogers  v. 
Hanson,  85-288. 

124.  Time  for  presenting  Interrogato- 
ries: Where  a  party  presented  his  interroga- 
tories just  before  the  final  argument  to  the 
jury  was  commenced,  held  not  error  to  re- 
fuse them  as  not  being  presented  in  time: 
Hopper  V,  Moore,  42-568. 

125.  It  is  not  error  to  refuse  to  submit  to 
the  jury  interrogatories  not  submitted  to  op- 
posing attorneys  until  after  the  argument 
has  commenced.  It  is  not  sufficient  that 
they  are  submitted  to  the  court  before  that 
time :  Crodiy  v,  Hungerford,  59-712. 

126.  "Whether  the  interrogatories  sub- 
mitted to  the  jury  by  the  court  on  its  own 
motion  are  required  to  be  submitted  to  the 
attorneys  of  the  parties  before  the  argument  la 
commenced,  qucere:  Petrie  v,  Boyle,  56-163. 

127.  Form  of  interrogatories:  The  ques- 
tions so  submitted  should  be  such  that  they 
can  be  answered  by  yes  or  no,  or  in  some 
brief  and  pertinent  way :  Marsfiall  r.  Black- 
shire,  44-475. 

128.  It  is  not  error  to  refuse  to  submit  to 
the  jury  particular  questions  not  ultimate  in 
their  nature,  or  which  could  not  well  be  con- 
sidered or  answered  without  danger  of  con- 
fusion and  misapprehension:  Phoenix  v. 
Lamb,  29-852. 

129.  The  jury  should  not  be  required  to 
find  specially  on  a  question,  an  answer  to 
which  would  involve,  not  the  statement  of  a 
single  fact,  but  a  conclusion  drawn  from 
many  facts :  Home  Ins,  Co,  v,  Northtvestem 
Packet  Co.,  82-228,  246. 

180.  The  questions  of  fact  presented  to  the 
jury  for  special  findings  must  be  founded 
upon  the  material  facts  in  the  pleadings  in 
such  form  as  to  elicit  conclusions  of  fact  as 
established  by  the  testimony,  and  not  what 
the  evidence  was,  nor  conclusions  of  law: 
Hatfield  r.  Lockwood,  18-296. 

131.  It  is  not  error  to  refuse  to  instruct 
the  jury  to  make  a  special  finding  upon  a 
fact  which  is  immaterial:  Bonham  v.  lotca 
Cent.  Ins,  Co.,  25-328. 


1  Code,  1 3308.  In  all  actions,  the  Juiy,  in  their  discretion,  may  render  a  general  or  special  Terdict;  and  in  any 
case  in  which  they  render  a  general  verdict,  they  may  be  required  by  the  court,  and  must  be  so  required  on 
the  request  of  any  party  to  the  action,  to  find  specially  upon  any  particular  questions  of  fact  to  be  stated  to 
them  in  writing,  which  questions  of  fact  shall  be  submitted  to  the  attorneys  of  the  adverse  party  before  the 
argument  to  the  jury  is  commenced. 
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12.  The  statute  contemplates  that  specific 
questions  of  fact  shall  be  submitted  to  the 
jury,  and  not  such  questions  as  whether  a 
person  was  guilty  of  negligence  as  to  a  cer- 
tain matter,  and  if  so,  in  what  manner,  etc. : 
Lewis  V.  Chicago,  M,  A  St.  P,  K  Co,,  67-137. 

183.  ImmaterlAl  or  not  pertineut:  The 
court  cannot  be  required  to  ask  special  find- 
ings as  to  immaterial  facts :  Latoaon  v.  Chi- 
cago, R.  J.  A  P.  R.  Co,,  57-672;  Liaton  v. 
Central  loica  R.  Co,,  70 . 

1 84.  Interrogatories  which  demand  special 
findings  not  pertinent  to  the  issues  may  prop- 
erly be  withheld  from  the  jury:  BellovMV, 
District  T'p,  70-820. 

135.  Not  relevant  to  the  evidence:  It  is 
not  error  to  refuse  to  submit  to  the  jury  ques- 
tions which  it  is  not  practicable  for  them  to 

"  answer  under  the  evidence  in  the  case : 
Winklemans  v,  Des  Moines  Northtvestem  R. 
Co.,  62-11. 

136.  Modification:  A  court  is  not  re- 
quired to  submit  improper  questions  to  the 
jury  because  requested  so  to  do  by  a  party, 
nor  to  give  such  as  are  proper  in  substance 
in  the  precise  form  in  which  they  are  pre- 
sented: Mickey  v,  Burlington  Ins,  Co,,  85- 
174. 

137.  Modifications  by  the  court  of  inter- 
rogatories submitted,  held  proper  as  more 
fuUy  adapting  them  to  the  issues  and  evi- 
dence in  the  case :  Dunning  v.  Van  Buren, 
46^92. 

138.  Improper  interrogatories:  Inter- 
n^tories  asked  in  particular  cases,  held 
properly  refused:  Cummins  v,  Des  Moines 
<fr  St,  L.  R,  Co.,  63-397 ;  Hollingsivorth  v.  Des 
Moines  &  St.  L.  R,  Co,,  68-448. 

139.  The  fact  that  the  answer  to  a  special 
interrogatory  is  not  inconsistent  with  the 
general  verdict,  and  nothing  is  claimed  for 
it,  does  not  prove  that  its  submission  to  the 
jury  was  not  erroneous ;  it  may  nevertheless 
have  misled  the  jury  as  to  the  effect  to  bo 
given  to  the  facts  therein  referred  to :  FergU' 
9on  V,  Central  Iowa  R.  Co,,  58-293. 

140.  BefoBftl  to  submit :  Where  the  fact 
which  a  party  asks  to  have  submitted  to  the 
jury  is  important  as  bearing  upon  the  issue 
involved  in  the  case  it  will  be  error  to  refuse 
to  submit  it :  Day  v,  Mt,  Pleasant,  70-193. 

141.  Failure  to  answer  Interrogatories: 
Where  the  jury,  in  their  answer  to  interrog- 


atories  for  findings  of  fact  as  to  matters 
which  are  pertinent  and  material  to  the  find- 
ing of  a  general  verdict,  reply  "  we  do  not 
know,"  a  motion  for  a  new  trial  on  that 
groimd  should  be  sustained:  Darling  v.  West, 
51-259. 

143.  Where  the  answer  of  the  jury  to  an 
interrogatory  is  that  they  do  not  know,  and 
such  answer  is  plainly  contrary  to  the  undis- 
puted evidence  in  the  case,  the  court  will  be 
justified  in  granting  a  new  trial  on  such 
ground :  Lytton  v.  Chicago,  R,  I,  A  P.  R, 
Co.,  69-388. 

143.  Where  the  jury  in  answer  to  special 
interrogatories  used  the  words  "  think  "  and 
'*have  reason  to  believe,"  held,  that  such 
answer  presented  in  positive  language  the 
conclusion  reached  by  the  jury :  MaHin  v. 
Central  Iowa  R,  Co,,  59-411. 

144.  Held  not  prejudicial  error  to  dismiss 
the  jury  without  requiring  answer  to  an  in- 
terrogatory propounded,  where  such  answer, 
if  given,  could  not  have  controlled  the  general 
verdict :  Dreher  v,  Iowa  Southu^estem  R,  Co. , 
59-^99. 

145.  The  failure  of  a  jury  to  answer  a 
specific  interrogatory,  upon  a  point  upon 
which  there  was  no  confiicting  evidence, 
h£ld  not  to  justify  a  new  trial,  especially  if 
the  general  verdict  was  warranted :  Dively 
V,  Cedar  Falls,  27-227. 

143.  The  action  of  the  court  below,  in  re- 
fusing to  return  a  jury  to  their  room  because 
they  fail  to  find  definitely  as  to  certain  spe- 
cific interrogatories,  will  not  be  interfered 
with  on  appeal,  except  abuse  is  clearly 
shown ;  especially  when  the  materiality  of 
the  answer  sought  is  not  apparent,  or  the 
general  verdict  is  inconsistent  with  but  one 
answer  to  such  questions:  Oreerdeaf  v, 
Illinois  Cent,  R,  Co,,  29-14. 

147.  Where  a  jury,  in  connection  with  an- 
swers to  certain  interrogatories,  addressed  a 
communication  to  the  court  stating  that 
they  were  of  such  a  nature  that  the  evidence 
would  hardly  warrant  definite  answei*s  to  the 
same  either  in  the  affirmative  or  negative, 
held^  that  a  general  verdict  in  accordance 
with  the  answers  to  the  special  interrogato- 
ries should  not  be  set  aside :  Bayliss  r.  Davis, 
47-840. 

148.  Special  rerdlet:  Under  the  statutory 
requirement  (Code,  §  2807)  that  a  special 
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verdict  must  present  the  ultimate  facts  as 
established  by  the  evidence  and  not  the  evi- 
dence to  prove  them,  held,  that  in  an  action 
involving  an  issue  as  to  the  execution  of  an 
instrument  a  finding  by  the  jury  that  de- 
fendant signed  the  instrument  was  not  the 
finding  of  an  ultimate  fact,  but  only  an  item 
of  evidence  to  prove  such  fact,  the  contro- 
versy in  the  case  being  not  as  to  the  fact  of 
signing,  but  as  to  whether  the  whole  of  the 
instrument  or  only  a  part  of  it  had  been  read 
over  to  the  party  before  signing :  Hardin  v. 
Branner,  25-864. 

149.  Where  certain  facts  amounting  to  a 
settlement  were  alleged  as  a  defense,  and  the 
jury  in  a  special  verdict  found  that  there 
was  such  settlement,  held,  that  it  was  not 
error  to  have  refused  instructions  asked  by 
plaintiff  as  to  what  constituted  a  settlement : 
Wales  V,  Independent  School  Dist,,  49-200. 

laO.  A  special  finding  by  one  jury  is  not 
binding  upon  the  court  on  a  second  trial: 
HoUenbeck  v.  MarahaUtoton,  62-21. 

lol.  If  a  special  verdict  be  sufficiently 
definite  to  enable  the  court  to  pronounce 
judgment  thereon,  it  is  not  necessary  that 
there  be  a  general  verdict  for  either  party. 
And  where  a  speMal  verdict  affords  the  court 
all  the  data  necessary,  judgment  may  be  en- 
tered though  there  is  no  assessment  by  the 
jury:  Helphrey  v.  Chicago  <Sb  R.  I,  R,  Co., 
29-480. 

162.  Where  a  party  asks  to  have  a  general 
verdict  set  aside  and  for  a  new  trial  on  ac- 
count of  certain  special  findings  of  fact  in- 
consistent with  the  general  verdict,  and  the 
entire  verdict  is  set  aside,  he  cannot  be  bound 
by  special  findings  as  to  which  no  objection 
was  made:  Ruble  v,  Atkins,  89-694. 

As  to  judgment  upon  special  verdict,  see 
also  Jud6ment,  8§  50-59. 

158.  Special  findings;  general  verdict: 
Either  party  has  a  right  to  a  general  verdict 
if  he  demands  it  and  the  jury  rendei-s  it,  and 
the  court  has  no  authority  against  the  objec- 
tion of  a  party  to  direct  the  jury  to  return 
only  a  special  verdict :  Schtdtz  v,  Crenier,  59- 
182;  Morgan  v.  Thompson,  60-280. 

154.  The  statutory  provisions  for  the  sub- 
mission of  interrogatories  to  the  jury  and 
requiring  special  findings  thereon  are  not  ap- 
plicable in  criminal  cases:  State  v,  Ridley, 
48-870;  State  v.  Fooks,  65-196. 


155.  The  fact  that  special  interrogatories 
are  improperly  submitted  to  the  jury  will  not 
constitute  prejudicial  error  sufficient  to  re- 
verse the  judgment  where  such  judgment 
has  been  rendered  on  a  general  verdict  which 
is  not  shown  to  be  erroneous :  Petriev,  Boyle, 
56-168. 

150.  Where  the  special  verdict  is  incon- 
sistent with  the  general  verdict  the  latter 
should  be  set  aside  and  judgment  entered  on 
the  former  (Code,  g  2809) :  McGregor  A  S,  C. 
R,  Co.  V.  Foley,  88-588. 

157.  To  entitle  to  a  judgment  upon  a 
special  verdict  against  a  general  verdict  in 
favor  of  the  other  party,  the  special  findings 
must  be  inconsistent  with  the  general  ver- 
dict, and  sufficient  of  themselves,  when  taken 
together  with  the  facts  admitted  by  the 
pleadings,  to  establish  or  defeat  (as  the  case 
may  be)  the  right  to  recover:  Hardin  v. 
Branner,  25-864. 

158.  It  is  only  when  the  general  and  spe- 
cial verdicts  are  so  inconsistent  that  both  can- 
not stand  that  the  latter  will  be  allowed  to 
defeat  the  former;  and  where  there  is  evi- 
dence to  sustain  the  general  verdict  it  will 
stand,  although  the  special  verdict  does  not 
seem  to  sustain  it :  Phoenix  v.  Lamb,  29-352. 

159.  To  justify  a  judgment  upon  special 
findings  against  a  general  verdict,  the  findings 
must  be  inconsistent  with  the  general  ver- 
dict: Bills  V,  Ottumwa,  85-107. 

160.  Where  the  special  findings.  While  in- 
consistent with  the  general  verdict,  are  not 
sufficient  in  themselves  to  authorize  a  judg- 
ment for  the  opposite  party,  the  court  may 
be  justified  in  setting  aside  the  general  ver- 
dict and  granting  a  new  trial:  Hammer  v. 
Chicago,  R.  I.  <&  P.  R.  Co.,  61-56;  Daven- 
port Savings,  etc.,  Ass^n  r.  North  Am,  F.  Ins. 
Co.,  16-74. 

161.  Where  one  of  the  findings  of  fact 
having  a  material  bearing  upon  the  issues  in 
the  case  is  without  support  in  the  evidence, 
the  verdict  should  be  set  aside  and  a  new 
trial  granted:  Heath  v,  Whitebreast  Coal, 
etc.,  Co.,  65-737. 

162.  Where  the  jury  found  special  facts 
which  under  the  instructions  of  the  court 
showed  contributory  negligence  on  the  part 
of  plaintiff,  lieltl,  that  the  general  verdict 
was  inconsistent  with  such  special  finding 
and  must  be  set  aside  irrespective  of  whether 
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the  instructions  of  the  court  were  correct  or 
not:  Baird  v,  Chicago^  R.  I,  A  P,  R,  Co., 
55-181. 

168.  Where  the  jury,  in  an  action  for  neg^ 
ligenoe  of  a  railway  company  causing  an  in- 
jmy,  found  generally  for  the  plaintiff,  but  in 
answer  to  special  interrogatories  as  to  which 
of  the  employees  of  the  company  was  neg- 
ligent responded  that  it  was  the  brakeman 
or  the  fireman,  lidd,  tliat  their  general  ver- 
dict should  be  set  aside:  Ford  r.  Central 
Iowa  R,  Co.,  e9-627. 

IW.  Where  to  entitle  a  party  to  recover 
two  facts  must  be  found  by  the  jury,  and 
thej  return  a  general  verdict  in  his  favor,  it 
will  be  presumed  that  they  found  both  facts 
in  his  favor,  and  a  special  finding  as  to  one 
of  them  only  will  not  amount  to  a  finding 
that  the  other  does  not  exist:  Nockles  v. 
Egffgpider,  53-780, 

165.  Where,  under  the  special  findings, 
plaintiff  had  no  cause  of  action,  and  they 
were  inconsistent  and  irreconcilable  with 
the  verdict,  hdd,  that  the  latter  should  have 
been  set  aside  and  a  judgment  rendered  on 
the  former :  Cooper  v,  McKee,  SS-2Q9, 

166.  The  court  cannot  go  outside  of  the 
qpecial  and  general  verdicts  of  the  jury  reg- 
nlarly  rendered  for  the  purpose  of  penetrat- 
ing the  counsels  of  the  jury  room ;  and  where 
it  appeared,  by  reason  of  certain  words 
written  after  one  of  the  instructions  of  the 
oourt,  that  the  jury  misunderstood  such  in- 
struction as  being  a  special  interrogatory 
asking  for  a  finding  of  fact,  Jield,  that  the 
words  thus  written  and  relied  upon  as  hn- 
peacbing  the  verdict  must  be  disregarded: 
Cooper  V.  MiUs  County,  6^850. 

e.  General  verdict, 

167.  Form:  Where  the  intention  of  the 
jniy  is  sufficiently  indicated  by  the  language 
of  the  verdict,  it  may  be  carried  out  although 
informal,  and  where  the  verdict  was  for  the 
plaintiff  for  the  amount  of  a  note  and  inter- 
est, hdd,  that  it  was  not  error  to  direct  the 
derk  to  compute  the  amount  and  enter  up 
judgment  therefor:  Stevens  v.  Campbell,  6- 
538. 

168.  Where  the  foreman  filled  up  and 
signed  the  blank  form  of  verdict  given  to  the 
jury  by  the  court  in  its  instructions,  and  re- 
tamed  the  same  as  the  verdict  of  the  jury, 


and  the  jurors  were  thereafter  polled,  Tield, 
that  there  was  no  ground  of  objection  on  ap- 
peal :  McOinty  v.  Keokuk,  60-725. 

109.  The  statutory  provision  (Code.  §2808) 
that  the  verdict  shall  be  signed  by  the  fore- 
man is  directory  merely,  and  if  it  is  in  fact 
returned  by  the  jury,  a  failure  to  sign  it  will 
not  be  fatal:  Morrison  v,  Overton,  20-465. 

1 70.  Where  a  verdict,  taken  in  connection 
with  the  charge  of  the  court  as  to  form,  etc., 
thereof,  leaves  no  doubt  as  to  what  the  court 
and  jury  mutually  understood  and  intended, 
it  is  sufficient :  State  ex  rd,  v.  Fttnck,  17-865 ; 
Harrellv,  Stringfield,  Mor.,  18. 

171.  The  form  of  a  verdict  is  sufficient  if 
it  expresses  the  intention  of  the  jury.  In  ar- 
riving at  this  intention,  it  is  always  proper 
to  look  at  the  nature  of  the  case,  the  issue 
made,  and  especially  the  whole  language 
used  by  the  jury :  Cassel  v.  Western  Stage 
Co.,  12-47. 

172.  A  verdict  which  unmistakably  ex- 
presses the  intention  of  the  jury  is  sufficient : 
Armstrong  v.  Pierson,  15-476, 

1 73.  A  judgment  will  not  be  disturbed  on 
account  of  any  defect  in  the  verdict  provided 
the  intention  of  the  jury  is  unequivocal  and 
evident:  Cane  v.  Watson,  Mor.,  52. 

1 74.  A  verdict,  however  informal,  is  good 
if  the  court  can  understand  it ;  and  where, 
in  an  action  in  which  exemplary  damages 
were  claimed,  the  jury  rendered  a  general 
verdict  for  one  hundred  dollars  actual  dam- 
ages, and  a  special  verdict  for  two  hundred 
dollars  exemplary  damages,  field  that  a  judg- 
ment for  three  hundred  dollars  was  not 
erroneous :  Ward  v,  Thompson,  48-688. 

1 7o.  Where  the  verdict  in  an  action  on  a 
note  was  for  **  the  amount  of  the  note  and 
interest,"  and  the  only  question  at  issue  was 
as  to  the  right  to  recover  at  all,  held,  that  the 
court  might  order  the  clerk  to  compute  the 
amount  and  enter  judgment  accordingly: 
McGregor  v,  Armill,  2-80. 

17C.  Where  a  counter-claim  is  interposed 
and  the  jury  find  for  the  plaintiff  in  a  certain 
amount,  it  will  be  understood  that  the  coun- 
ter-claim has  been  passed  upon  by  the  jury : 
Stepanck  v.  Kula,  86-568, 

177.  Where,  in  an  action  against  four  de- 
fendants, all  of  whom  set  up  counter-claims, 
a  verdict  in  favor  of  plaintiff  against  two  of 
the  defendants  was  returned,  held,  that  such 
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Terdict  was  also  conclusive  as  to  the  counter^ 
claims  of  the  two  defendants  against  whom 
no  damages  were  allowed :  Ibid, 

178.  In  an  action  of  right  in  which  dam- 
ages were  claimed  for  the  unlawful  deten- 
tion, held,  that  a  verdict  for  plaintiff  in  a 
certain  sum  was  sufficient  to  support  judg- 
ment for  plaintiff  for  possession  of  the  prop- 
erty: Daniels  v,  Chicago  <&  JV.  W.  E,  Co., 
85-129. 

179.  A  verdict  in  an  action  of  replevin 
finding  the  party  '*  entitled  to  the  following 
articles  described  in  her  petition,  viz. :  (nam- 
ing the  articles),"  held  to  be  insufficient  for 
uncertainty  in  not  describing  the  articles  to 
w:hich  the  party  was  found  entitled :  Rich- 
ardson V,  McCormick,  47-80. 

180.  Correetion  by  the  conrt:  The  ver- 
dict of  the  jury  may  be  put  in  form  by  the 
court,  if  it  can  be  definitely  ascertained 
from  the  data  given  by  them  for  whom  and 
in  what  amount  they  intended  to  render  a 
verdict:  Stevens  v,  Campbell,  6-538;  Cassd 
V,  Western  Stage  Co,,  12-47;  Armstrong  v, 
Pierson,  16-476. 

181.  When  the  amount  cannot  be  defi- 
nitely ascertained  by  reference  to  the  plead- 
ings, or  to  some  certain  data  given  by  the 
jury,  the  court  cannot  assume  the  power  to 
fix  the  amount:  Fromme  v.  Jones,  18-474; 
Moore  v,  Devol,  14-112. 

183.  A  verdict  may  be  amended  in  matter 
of  form  at  any  time  before  the  judgment  is 
rendered:  Canev,  Watson,  Mor.,  52. 

188.  The  court  may  change  the  language 
of  the  verdict  of  the  jury  and  make  it  corre- 
spond to  the  usual  forms,  whenever  such 
change  cannot,  by  possibility,  alter  its  mean- 
ing; and  such  change  may  be  made  after  the 
separation  of  the  jury:  Gordon  v.  Higley, 
Mor.,  18. 

184.  Although  a  court  may  put  the  find- 
ing of  the  jury  in  proper  legal  form,  it  can- 
not change  it  for  the  purpose  of  curing  a 
substantial  defect  therein:  Wise  v.  Hine,  1 
G.  Gr.,  62. 

185.  To  justify  a  court  in  modifying  or  re- 
forming a  verdict,  it  must  have  unmistakable 
data  upon  which  to  base  its  action,  and  when 
the  verdict  is  for  a  specified  amount,  *'  with 
interest,"  it  cannot  be  altered  so  as  to  draw 
interest  from  a  date  prior  to  the  verdict: 
Edwards  v.  McCaddon,  20-520. 


180.  Modification  of  the  verdict,  by  which 
plaintiff  is  allowed  to  recover  less  than  the 
amount  found  in  the  verdict,  cannot  be  com- 
plained of  by  the  opposite  party :  Blakley  v. 
Bird,  12-601. 

187.  Correction  of  verdict  and  entry  of 
judgment  in  a  different  amount  by  the  court, 
held  erroneous  under  particular  circum- 
stances: Flanagan  V,  McWilliams,  52-148. 

188.  Returning  to  jury  for  eorrection: 
The  party  against  whom  a  verdict  is  rendered 
cannot  complain  of  the  action  of  the  court 
in  permitting  the  jury  to  reduce  the  amount 
thereof,  when  the  record  contains  no  evi- 
dence nor  exceptions  to  rulings  to  show  that 
he  oould  have  escaped  a  judgment  for  the 
first  amount :  Hamilton  v.  Barton,  20-506. 

189.  Wliere  the  controversy  was  as  to  the 
right  to  recover  at  all,  and  not  as  to  the 
amount,  and  the  jury  rendered  a  sealed  ver- 
dict **  for  the  plaintiffs,"  held  not  error  to 
call  the  jury  into  the  box  and  direct  them  to 
find  the  amount  due  plaintiffs :  Lee  v.  Brad- 
way,  25-216. 

190.  Where  the  verdict  returned  by  the 
jury  is  informal  or  ambiguous,  it  is  the  duty 
of  the  court  to  have  it  corrected  in  form  or 
have  the  ambiguity  explained  by  the  jury  at 
any  time  before  their  discharge:  Orton  t?. 
State,  4  G.  Gr.,  140. 

191.  Where  a  verdict  is  rendered  which 
does  not  express  the  intention  of  the  jury, 
through  a  failure  to  include  in  the  computa- 
tion interest  which  the  jury  intended  to  al- 
low, the  remedy  of  the  party  prejudiced  is 
by  motion  to  reform  the  verdict  or  have  it 
set  aside.  He  cannot,  upon  failure  to  take 
advantage  of  his  rights  in  this  respect,  have 
relief  in  equity:  McFaul  v,  Woodbury 
County,  57-99. 

192.  Granting  it  to  be  technical  ent)r  to 
send  a  jury  back  to  return  a  different  ver- 
dict in  the  absence  of  the  attorney  for  de- 
fendant, the  verdict  must  stand  in  the  ab- 
sence of  a  showing  of  prejudice:  Rowell  v, 
WiUiams,  29-210. 

As  to  correction  of  sealed  verdict,  see  infra, 
§§  199-205. 

198.  In  gross  npon  two  counts:  Where  a 
verdict  is  rendered  for  a  gross  sum  upon  two 
counts,  and  it  doee  not  appear  what  amount 
was  allowed  under  each  count,  the  error  as 
to  one  count  will  operate  upon  appeal  to 
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caofse  the  reverKd  of  the  entire  judgment : 
Sioux  City  A  P.  R.  Co,  v.  Walker,  49-278. 

194.  A  general  verdict  in  a  case  where  the 
petition  sets  up  distinct  causes  of  action 
will  not  be  set  aside  as  against  the  evidence 
if  it  can  be  sustained  on  any  one  of  the 
cansee  of  action :  Burtis  v,  CfunnberSy  51-645. 

195.  In  such  case  the  verdict  will  be  pre- 
Bomed  to  have  been  based  upon  the  count 
which  is  sustained  by  the  evidence :  Bays  v. 
Herring,  51-286. 

196.  Setting  aside  verdict:  Although  the 
statute  provides  for  setting  aside  a  verdict 
<Hi  the  application  of  the  party  aggrieved, 
this  does  not  preclude  the  court  from  taking 
■och  action  on  its  own  motion  where  an  error 
is  apparent:  Allen  v.  Wheeler y  54-628. 

Further  as  to  setting  aside  verdicts,  see,  in 
general.  New  Triaus. 

197.  Sealed  verdict:  Under  the  statutory 
provifflons  (Code,  §  2805)  with  reference  to 
sealed  verdicts,  held,  that  if  the  jury  agree 
upon  their  verdict  and  seal  it  at  an  unusual 
hour,  it  need  not  be  at  once  filed  with  the 
clerk :  Bass  v.  Hanson,  ^-568. 

198.  Where  a  jury  sealed  up  their  verdict 
and  left  it  with  the  bailiff  to  be  handed  to 
the  clerk,  and  then  separated  without  the 
parties  having  consented  to  a  verdict  being 
rendered  in  that  manner,  held,  that  the  sep- 
aration did  not  necessarily  render  the  verdict 
void :  Cook  v,  Walters,  4-72 ;  Heiser  v.  Van 
Dyke,  27-859. 

199.  Where  a  verdict  though  sealed  is 
merely  informal,  the  jury  may  be  afterward 
directed  to  put  it  in  form:  Bass  v,  Hanson, 
9-563;  Tifield  v.  Adams,  8-487. 

200.  A  jury  may,  after  returning  a  sealed 
verdict,  be  permitted  to  correct  an  error  in 
the  amount  which  was  caused  by  a  single 
omission:  Hamilton  v.  Barton,  20-505. 

SOI.  A  sealed  verdict,  being  opened,  read 
as  follows:  "We,  the  jury,  find  for  the 
plaintiffs.*'  The  jury,  being  recalled  by  the 
court  and  instructed  to  put  their  verdict  in 
form,  did  so  by  adding,  "for  the  sum  of," 
etc.,  that  being  the  sum  due,  if  anything, 
on  the  note  sued  on.  Held,  that  the  action 
of  the  court  was  only  requiring  the  jury  to 
do  a  ministerial  act  which  the  clerk  might 
have  done,  and  if  error,  was  without  preju- 
dice: Higley  r.  NeweU,  28-516. 

SOS.  In  all  cases  of  the  rendition  of  a  sealed 


verdict,  the  court  should  be  careful  to  have 
the  jury  present  at  the  opening  of  the  ver- 
dict, if  it  is  at  all  practicable,  in  order  to  re- 
commit it  to  them  if  it  is  so  informal  that  it 
cannot  be  rectified  by  the  court :  Tifield  i\ 
Adams,  8-487. 

20S.  It  is  not  proper  to  recommit  a  sealed 
verdict  to  the  jury  except  for  the  purpose  of 
correcting  formal  errors.  They  should  not 
be  allowed  afterwards  to  return  another  ver- 
dict contrary  to  the  former :  Miller  v,  Mdbon, 
6-456. 

204.  The  jury  may  be  allowed  to  recon- 
sider a  sealed  verdict  for  the  purpose  of  cor- 
recting an  error  occurring  through  inadver- 
tence: Hamilton  i\  Barton,  20-505. 

205.  In  case  of  a  sealed  verdict,  the  jury 
should  not  be  polled,  but  if  they  are,  the  dis- 
sent of  a  juror  to  the  verdict  will  not  affect 
its  validity :  Bingham  v.  Foster,  87-339. 

206.  It  is  not  improper  to  allow  the  jury 
to  separate  under  the  agreement  of  counsel 
upon  the  return  of  their  sealed  verdict,  al- 
though having  failed  to  answer  special  inter- 
rogatories submitted,  it  not  appearing  that 
the  party  requested  that  such  jur}'  should  be 
sent  oat  again  to  consider  further  of  such 
special  findings :    Rogers  r.  Sanson,  85-283. 

207.  Where  the  case  is  such  that  the  court 
is  authorized  to  direct  a  verdict  for  plaintiff, 
it  is  at  most  only  error  without  prejudice  to 
direct  the  jury,  after  having  returned  a  spe- 
cial verdict  and  separated,  to  render  a  general 
verdict  for  the  defendant :  Allen  v.  Wheeler, 
54-628. 

Presumptions  in  favor  of  verdict  on  ap- 
peal, see  Appeals,  V,  d. 

f.  Directing  the  verdict;  demurrer  to 
evidence;  nonsuit. 

20$.  When  case  maybe  taken  from  jury: 

Where  there  is  no  evidence  on  behalf  of  a 
party  having  the  burden  of  proof  as  to  the 
issue,  or  where  essential  or  integral  elements 
of  his  cause  of  action  or  defense  are  wholly 
without  proof,  the  court  may  properly  refuse 
to  let  the  case  go  to  the  jury,  or  it  may  direct 
the  jury  as  to  the  verdict  to  be  returned : 
Allen  V,  Pegram,  16-163;  Powers  v.  Council 
Bluffs,  45-652 ;  Murphy  v,  Chicago,  R.  I.  <fc 
P.  R.  Co.,  45-661;  Allen  v,  Wheeler,  54-628. 
200.  This  is  true  where  there  is  no  contro- 
versy as  to  the  facts,  and  especially  where 
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Terdict  was  also  conclusive  as  to  the  counter- 
claims of  the  two  defendants  against  whom 
no  damages  were  allowed :  Ibid, 

178.  In  an  action  of  right  in  which  dam- 
ages were  claimed  for  the  unlawful  deten- 
tion, heldf  that  a  verdict  for  plaintiff  in  a 
certain  sum  was  sufficient  to  support  judg- 
ment for  plaintiff  for  possession  of  the  prop- 
erty: Daniels  v,  Chicago  dt  N,  W,  R.  Co,, 
85-129. 

179.  A  verdict  in  an  action  of  replevin 
finding  the  party  '*  entitled  to  the  following 
articles  described  in  her  petition,  viz. :  (nam- 
ing the  articles),'*  held  to  be  insufficient  for 
uncertainty  in  not  describing  the  articles  to 
which  the  party  was  found  entitled :  Rich- 
ardson V,  McCormick,  47-80. 

180.  Correetion  bj  the  court:  The  ver- 
dict of  the  jury  may  be  put  in  form  by  the 
court,  if  it  can  be  definitely  ascertained 
from  the  data  given  by  them  for  whom  and 
in  what  amount  they  intended  to  render  a 
verdict:  Stevens  v,  Campbell,  6-588;  Cassel 
V,  Western  Stage  Co,,  12-47;  Armstrong  v, 
Pierson,  16-476, 

181.  When  the  amount  cannot  be  defi- 
nitely ascertained  by  reference  to  the  plead- 
ings, or  to  some  certain  data  given  by  the 
jury,  the  court  cannot  assume  the  power  to 
fix  the  amount:  Fromme  v,  Jones,  18-474; 
Moore  v,  Devol,  14-112. 

183.  A  verdict  may  be  amended  in  matter 
of  form  at  any  time  before  the  judgment  is 
rendered:  Canev,  Watson,  Mor.,  52. 

188.  The  court  may  change  the  language 
of  the  verdict  of  the  jury  and  make  it  corre- 
spond to  the  usual  forms,  whenever  such 
change  cannot,  by  possibility,  alter  its  mean- 
ing; and  such  change  may  be  made  after  the 
separation  of  the  jury:  Oordon  v,  Higley, 
Mor.,  18. 

184.  Although  a  court  may  put  the  find- 
ing of  the  jury  in  proper  legal  form,  it  can- 
not change  it  for  the  purpose  of  curing  a 
substantial  defect  therein:  Wise  v,  Hine,  1 
G.  Gr.,  62. 

185.  To  justify  a  court  in  modifying  or  re- 
forming a  verdict,  it  must  have  unmistakable 
data  upon  which  to  base  its  action,  and  when 
the  verdict  is  for  a  specified  amount,  **  with 
interest,'*  it  cannot  be  altered  so  as  to  draw 
interest  from  a  date  prior  to  the  verdict: 
Edioardsv,  McCaddon^  20-520. 


186.  Modification  of  the  verdict,  by  which 
plaintiff  is  allowed  to  recover  less  than  the 
amount  found  in  the  verdict,  cannot  be  com- 
plained of  by  the  opixwite  party :  Blakley  v. 
Bird,  12-601. 

187.  Correction  of  verdict  and  entry  of 
judgment  in  a  different  amount  by  the  court, 
held  erroneous  under  particular  circum- 
stances: Flanagan  V,  McWilliams,  52-148. 

188.  Returning  to  Jury  for  eorreetion: 
The  party  against  whom  a  verdict  is  rendered 
cannot  complain  of  the  action  of  the  court 
in  permitting  the  jury  to  reduce  the  amount 
thereof,  when  the  record  contains  no  evi- 
dence nor  exceptions  to  rulings  to  show  that 
he  oould  have  escaped  a  judgment  for  the 
first  amount :  Hamilton  v.  Barton,  20-505. 

189.  Where  the  controversy  was  as  to  the 
right  to  recover  at  all.  and  not  as  to  the 
amount,  and  the  jury  rendered  a  sealed  ver- 
dict *'  for  the  plaintiffs,"  Jield  not  error  to 
call  the  jury  into  the  box  and  direct  them  to 
find  the  amount  due  plaintiffs:  Lee  v.  Brad- 
way,  25-216. 

190.  Where  the  verdict  returned  by  the 
jury  is  informal  or  ambiguous,  it  is  the  duty 
of  the  court  to  have  it  corrctcted  in  form  or 
have  the  ambiguity  explained  by  the  jury  at 
any  time  before  their  discharge:  Orton  v. 
State,  4  G.  Gr.,  140. 

191.  Where  a  verdict  is  rendered  which 
does  not  express  the  intention  of  the  jury, 
through  a  failure  to  include  in  the  computa- 
tion interest  which  the  jury  intended  to  al- 
low, the  remedy  of  the  party  prejudiced  is 
by  motion  to  reform  the  verdict  or  have  it 
set  aside.  He  cannot,  upon  failure  to  take 
advantage  of  his  rights  in  this  respect,  have 
relief  in  equity:  McFaul  v,  Woodbury 
County,  57-99. 

1 92.  Granting  it  to  be  technical  error  to 
send  a  jury  back  to  return  a  different  ver- 
dict in  the  absence  of  the  attorney  for  de- 
fendant, the  verdict  must  stand  in  the  ab- 
sence of  a  showing  of  prejudice :  Rofwell  v, 
Williams,  29-210. 

As  to  correction  of  sealed  verdict,  see  infra, 
g§  199-205. 

198.  In  gross  npon  two  eonnts:  Where  a 
verdict  is  rendered  for  a  gross  sum  upon  two 
counts,  and  it  doee  not  appear  what  amount 
was  allowed  under-  each  count,  the  error  aa 
to  one  count  wiU  operate  upon  appeal  to 
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cause  the  reversal  of  the  entire  judgment : 
Swux  City  <fc  P.  R.  Co,  v.  Walker,  49-278. 

194.  A  general  verdict  in  a  case  where  the 
petition  sets  up  distinct  causes  of  action 
vill  not  be  set  aside  as  against  the  evidence 
if  it  can  be  sustained  on  any  one  of  the 
causes  of  action:  Burtis  v,  Cfuiinbers,  51-645. 

19o.  In  such  case  the  verdict  will  be  pre- 
stmed  to  have  been  based  upon  the  count 
which  is  sustained  by  the  evidence:  Bays  v. 
Herring,  51-286. 

196.  Setting  aside  verdict:  Although  the 
statute  provides  for  setting  aside  a  verdict 
on  the  application  of  the  party  aggrieved, 
this  does  not  preclude  the  court  from  taking 
sach  action  on  its  own  motion  where  an  error 
is  apparent:  Allen  v,  Wheeler,  54-628i 

Farther  as  to  setting  aside  verdicts,  see,  in 
general.  New  Trials. 

197.  Sealed  verdict:  Under  the  statutory 
provisions  (Code,  §  2805)  with  reference  to 
sealed  verdicts,  held,  that  if  the  jury  agree 
apon  their  verdict  and  seal  it  at  an  unusual 
hour,  it  need  not  be  at  once  filed  with  the 
clerk:  Bcws  v.  Hanson,  ^568. 

198.  Where  a  jury  sealed  up  their  verdict 
and  left  it  with  the  bailiff  to  be  handed  to 
the  clerk,  and  then  separated  without  the 
parties  having  consented  to  a  verdict  being 
rendered  in  that  manner,  held,  that  the  sep- 
aration did  not  necessarily  render  the  verdict 
void:  Cook  v.  Walters,  4-73;  Heiser  v.  Van 
Dyke,  27-359. 

199.  Where  a  verdict  though  sealed  is 
nwrely  informal,  the  jury  may  be  afterward 
directed  to  put  it  in  form:  Bajis  v.  Hanson, 
^^-568;  Tifteld  v.  Adams,  8-487. 

200.  A  jury  may,  after  returning  a  sealed 
verdict,  be  permitted  to  correct  an  error  in 
the  amount  which  was  caused  by  a  single 
omission:  Hamilton  v.  Barton,  20-505. 

SOI.  A  sealed  verdict,  being  opened,  read 
as  follows:  "We,  the  jury,  find  for  the 
plaintiffs."  The  jury,  being  recalled  by  the 
court  and  instructed  to  put  their  verdict  in 
form,  did  so  by  adding,  "for  the  sum  of," 
etc.,  that  being  the  sum  due,  if  anything, 
on  the  note  sued  on.  Held,  that  the  action 
<rf  the  court  was  only  requiring  the  jury  to 
do  a  ministerial  act  which  the  clerk  might 
have  done,  and  if  error,  was  without  preju- 
^to:  Higley  v.  NeweU,  28-516. 

203.  In  sXL  cases  of  the  rendition  of  a  sealed 


verdict,  the  court  should  be  careful  to  have 
the  jury  present  at  the  opening  of  the  ver- 
dict, if  it  is  at  all  practicable,  in  order  to  re- 
commit it  to  them  if  it  is  so  informal  that  it 
cannot  be  rectified  by  the  court :  Tifield  i\ 
Adam^,  3-487. 

203.  It  is  not  proper  to  recommit  a  sealed 
verdict  to  the  jury  except  for  the  purpose  of 
correcting  formal  errors.  They  should  not 
be  allowed  afterwards  to  return  another  ver- 
dict contrary  to  the  former :  Miller  t\  Mahon, 
6-456. 

204.  The  jury  may  be  allowed  to  recon- 
sider a  sealed  verdict  for  the  purpose  of  cor- 
recting an  error  occurring  through  inadver- 
tence: Hamilton  v.  Barton,  20-505. 

205.  In  case  of  a  sealed  verdict,  the  jury 
should  not  be  polled,  but  if  they  are,  the  dis- 
sent of  a  juror  to  the  verdict  will  not  affect 
its  validity :  Bingham  v,  Foster,  87-339. 

206.  It  is  not  improper  to  allow  the  jury 
to  separate  under  the  agreement  of  counsel 
upon  the  return  of  their  sealed  verdict,  al- 
though having  failed  to  answer  special  inter- 
rogatories submitted,  it  not  appearing  that 
the  party  requested  that  such  jury  should  be 
sent  out  again  to  consider  further  of  such 
special  findings :    Rogers  v.  Aanson,  85-283. 

207.  Where  the  case  is  such  that  the  court 
is  authorized  to  direct  a  verdict  for  plaintiff, 
it  is  at  most  only  error  without  prejudice  to 
direct  the  jury,  after  having  returned  a  spe- 
cial verdict  and  separated,  to  render  a  general 
verdict  for  the  defendant :  Allen  v,  Wheeler, 
54-628. 

Presnmptiong  in  favor  of  verdict  on  ap- 
peal, see  Appeals,  V,  d. 

f .  Directing  the  verdict;  demurrer  to 
evidence/  nonsuit, 

20$.  When  case  may  be  taken  from  jury: 

Where  there  is  no  evidence  on  behalf  of  a 
party  having  the  burden  of  proof  as  to  the 
issue,  or  where  essential  or  integral  elements 
of  his  cause  of  action  or  defense  are  wholly 
without  proof,  the  court  may  properly  refuse 
to  let  the  case  go  to  the  jury,  or  it  may  direct 
the  jury  as  to  the  verdict  to  be  returned : 
Allen  r.  Pegram,  16-163 ;  Powers  v.  Council 
Bluffs,  46-652 ;  Murphy  v.  Chicago,  R,  J.  <fc 
P.  R.  Co.,  45-661;  Allen  v.  Wheeler,  54-628. 
209.  This  is  true  where  there  is  no  contro- 
versy as  to  the  facts,  and  especially  where 
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the  evidence  thereof  is  documentary :  Thorp 
%\  Craig,  10-461. 

210.  Where  there  is  an  utter  want  of  evi- 
dence to  sustain  a  defense,  it  is  proper  for 
the  court  to  direct  the  jury  to  render  a  ver- 
dict accordingly :  Atkinson  v.  Blair ^  88-156. 

211.  In  an  action  for  personal  injuries, 
held,  that  there  was  no  evidence  showing 
negligence  on  the  part  of  defendant  causing 
the  injury,  and  that  the  court  properly  di- 
rected the  verdict  for  defendant :  Skellenger 
V.  Chicago  AN.  W,  KCo,,  61-7U. 

212.  Where,  in  an  action  for  personal  in- 
juries, it  appears  without  controversy  that 
plaintiff  was  not  in  the  exercise  of  ordinary 
care  at  the  time  of  receiving  the  injury,  the 
court  may  properly  direct  a  verdict  to  be 
rendered  for  defendant:  Starry  v,  Dubuque 
.iSbS.  W.  i?.  Co,,  51-419;  Onffln  v.  Chicago, 
B.  I.  db  P.  R,  Co.,  68-638. 

218.  So  where  in  such  an  action  there  was 
nothing  to  show  absence  of  contributory  neg- 
ligence on  plaintiffs  part,  held,  that  it  was 
proper  to  dii'ect  a  verdict  for  defendant: 
Murphy  v.  Chicago,  R,  /.  <fc  P.  R.  Co,,  45- 
661. 

214.  Where  there  is  no  testimony  sustain- 
ing the  charge  In  a  criminal  case,  or  where  it 
is  so  slight  that  a  verdict  of  guilty  would  be 
instantly  set  aside,  the  court  may  direct  an 
acquittal,  but  not  where  there  is  a  conflict  in 
the  testimony :  State  v.  Smith,  28-565. 

21o.  Where  it  would  be  the  duty  of  the 
court  to  set  .aside  a  verdict  for  plaintiff,  if 
rendered,  it  may  properly,  on  motion  at  the 
conclusion  of  the  evidence,  direct  a  verdict 
for  defendant:  Starry  v,  Dubuque  <Sb  S,  W. 
R,  Co,,  51-419;  BothweU  v.  Chicago,  M,  <Sb 
St,  P.  R.  Co,,  59-193. 

216.  In  a  particular  case,  held,  that  the 
evidence  should  have  directed  the  jury  to 
find  a  verdict  for  plaintiff  and  assess  his 
damages  at  a  certain  sum :  Fairbum  v.  Gold- 
smith, 68-889. 

217.  Evidence  in  a  particular  case,  held 
to  be  such  as  to  warrant  the  withdrawal  of 
the  case  from  the  jury:  Bemisv,  Woodworth, 
49-840. 

218.  If  the  facts  stated  in  the  petition  do 
not  entitle  plaintiff  to  relief,  the  •  coui*t  may, 
at  the  trial,  direct  the  jury  to  find  for  defend- 
ant: Smith  V,  Burlington,  C,  R,  db  N,  R,  Co., 
59-78. 


219.  When  there  is  nothing  for  the  jury 
to  do  but  determine  the  amount  of  a  note, 
the  court  may  direct  their  verdict :  Potter  v. 
Wooster,  10-884. 

220.  Where,  on  an  issue  of  fact  raised  by 
petition  and  answer  in  denial,  all  evidence 
was  ruled  out,  held  error  to  direct  a  verdict 
for  plaintiff,  as  plaintiff  was  bound  to  prove 
the  substance  of  his  complaint,  and  whether 
he  had  done  so  wa.s  a  question  for  the  jury : 
Oleson  V.  Hendrickson,  1^222. 

221.  It  is  not  proper  to  direct  a  verdict 
against  a  party  for  failure  to  allege. and  prove 
an  essential  element  of  his  cause  of  action 
or  defense  (as,  for  instance,  for  failure  to 
aver  performance  of  conditions  of  a  contract 
on  which  he  relies).  Such  failure  is  a  ground 
for  motion  in  arrest  of  judgment,  and  the 
party  should  be  allowed  the  opportunity  to 
cure  it  as  provided  in  Code,  §  2842 :  Wrought 
Iron  Bridge  Co.  v.  Greene,  58-562. 

222.  Most  be  entire  absence  of  eTidenee: 
The  court  is  justified  in  taking  a  case  from 
the  jury  only  when  there  is  an  entire  absence 
of  evidence  tending  to  establish  the  claim  or 
d^ense  which  is  det  up  in  the  pleading: 
Sperry  v,  Etheridge,  63-548 ;  Citizens*  Bank  v. 
Rhutasd,  67-816. 

228.  The  trial  court  is  warranted  in  taking 
the  case  from  the  jury  only  in  case  there  is 
an  entire  want  of  evidence  tending  to  prove 
some  of  the  facts  essential  to  plaintiff's  right 
of  recovery,  and  when,  without  conflict,  the 
evidence  establishes  some  right  which  de- 
feats his  right  of  recovery :  Lane  v.  Central 
lowaR.  Co.,  69-443. 

224.  Conflicting  eridenee:  Where  there 
is  a  conflict  in  the  evidence  the  court  should 
not  direct  the  verdict  of  the  jury :  Woods  v. 
Mains,  1  G.  Gr.,  275. 

225.  If  there  is  evidence  tending  in  any 
degree  to  establish  a  cause  of  action  or  de- 
fense, it  is  error  to  take  the  case  from  the 
jury:  Crawford  v.  Burton,  6-476;  Hall  v. 
jEtnaMfg.  Co.,  80-215. 

226.  Where  there  is  a  conflict  in  the  evi- 
dence, or  some  evidence  upon  the  whole 
case,  an  instruction  to  the  effect  that  there  is 
no  evidence,  and  directing  a  verdict  accord- 
ingly, is  erroneous:  Green  v.  Milwaukee  cfc 
St.  P.  R,  Co.,  88-100. 

227.  It  is  only  where  the  facts  are  settled 
and  there  exists  no  controversy  or  conflict  of 
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evidence  respecting  them,  that  a  motion  to 
take  the  case  from  the  jury  or  an  instruction 
directing  their  verdict  is  proper :  QrtetdeaJ  v* 
lUinois  Cent  R,  Co,,  88-608. 

S28.  The  court  cannot  instruct  the  jury 
upon  the  sufficiency  of  the  evidence  to  en- 
title a  party  to  recover.  If  there  is  evidence 
tending  to  entitle  him  to  a  verdict,  it  is  the 
exclusive  province  of  the  jury  to  pass  upon 
its  sufficiency:  Robinson  v,  Illinois  Cent. 
J2.  Co.,  OMOl. 

229,  The  court  should  not  take  the  case 
from  the  jury  or  pronounce  an  opinion  upon 
the  sufficiency  or  weight  of  the  evidence 
^vhere  there  is  evidence  in  any  degree  tend- 
ing to  establish  a  cause  of  action  or  defense, 
except  in  cases  where  the  proof  is  document- 
ary: Mutdotaney  v.  Illinois  Cent.  R.  Co., 
3^-176. 

S90.  Where  there  is  evidence  tending  in 
any  d^pree  to  establish  a  cause  of  action  or 
defense,  however  slight  it  may  be,  the  ques- 
tion of  fact  involved  should  he  left  to  the 
jury,  even  though  the  couit  should  feel  in 
duty  bound  to  set  aside  a  verdict  for  one  of 
the  parties  if  it  should  be  found  in  his  favor: 
J^ay  V.  Illinois  Cent.  R.  Co.y  35-585. 

2S1.  After  party  has  rested:  A  motion  to 
direct  a  verdict  for  defendant  on  plaintifiTs 
evidence  cannot  be  entertained  until  plaintiff 
has  rested  his  case:  Miller  v.  House,  63-82. 

S82.  Need  not  be  In  writing:  An  instruc- 
tion of  the  court  to  the  jury  directing  a  ver- 
dict for  a  party  on  the  evidence  is  not  such 
an  instruction  as  ia  required  to  be  in  writing: 
Stone  V.  Chicago  <SbN.W.  R.  Co.,  47-89. 

S3S.  It  is  not  prejudicial  error  to  give  such 
a  direction  orally :  MUne  v.  Walker,  59-186. 

284.  A  motion  to  direct  the  jury  to  return 
a  verdict  for  a  party  upon  the  evidence  need 
not  be  in  writing,  nor  need  it  state  the  facts 
and  conclusions  which  are  admitted  thereby : 
Foley  V.  Chicago,  R.  J.  A  P.  R.  Co.,  64- 
M4. 

230.  Where  defendant  elected  to  stand 
upon  his  motion  to  have  the  court  direct  a 
verdict  of  the  jury  in  his  favor,  held,  that  he 
thereby  waived  errors  which  had  previously 
occurred,  and  that  he  could  not  complain  of 
the  action  of  the  court  in  directing  the  ver- 
dict for  the  plaintiff,  unless  such  direction 
was  against  the  evidence:  Battis  v.  McCord, 
7(M6. 

Vol.  n  — 22 


280.  What  deemed  admitted:  Where  the 
court  is  asked  by  defendant  to  instruct  the 
Jury  to  find  in  his  favor,  the  plaintiff  is  en- 
titled to  have  everything  regarded  as  estab- 
lished which  the  testimony  tends  to  prove : 
Stone  V.  Chicago  dt  N.  W.  R.  Co,,  47-«2,  84. 

287.  Where  the  court  dismisses  an  action 
or  counter-claim,  after  the  evidence  has  been 
introduced,  the  party  prejudiced  by  such  rul- 
ing is  entitled  to  have  everything  on  which 
his  right  to  recover  depends,  which  the  evi- 
dence tended  to  prove,  regarded  as  estab- 
lished :  Welch  v.  Jenks,  58-694. 

288.  There  is  no  rule  requiring  the  court 
or  jury  to  specifically  find  the  facts  before  a 
verdict  may  be  directed,  nor  will  all  the  facts 
be  considered  as  admitted  or  established 
which  the  jury  might  have  inferred  from  the 
evidence.  The  court  is  authorized  to  deter- 
mine what  conclusions  of  fact  may  be  law- 
fully inferred  from  the  facts  proved,  and 
may  direct  accordingly :  Oriffin  v.  Chicago, 
R  I.  A  P.  R.  Co.,  68-638. 

289.  Where  the  defendant  moves  the  court 
to  direct  the  jury  to  find  a  verdict  for  him  on 
plaintiff's  evidence,  plaintiff  is  not  entitled 
to  have  an  admission  of  record  by  defendant 
of  all  the  facts  that  the  evidence  tends  to 
prove:  Yovll  v,  Sioux  City'<&  P.  R,  Co.,  66- 
346. 

240.  Although  it  is  true  that  by  a  motion 
to  direct  a  verdict  a  pai-ty  admits  every  fact 
which  the  evidence  introduced  by  the  op- 
posite party  tends  to  prove,  yet  the  admis- 
sion is  not  such  that  if  the  motion  for  a 
verdict  is  overruled  and  on  appeal  the  su- 
preme court  holds  that  it  should  have  been 
sustained,  the  supreme  court  may  thereupon 
render  judgment  as  upon  a  finding  of  facts: 
Meadows  v.  Hawkeye  Ins,  Co.,  67-67. 

241.  By  a  motion  to  instruct  the  jury  to 
return  a  verdict  a  pai'ty  does  not  waive  his 
right  to  afterwards  submit  evidence  in  case 
the  motion  is  overruled:  Case  Threshing 
Machine  Co.  v.  Merrill,  68-540. 

242.  Demurrer  to  erldenee:  It  may  be 
doubted  whether  under  the  reform  system 
of  procedure  a  demurrer  to  evidence  was  in- 
tended to  be  allowed  in  any  case,  but,  if 
permissible,  the  demurrant  should  bring  him- 
self within  the  established  rules  of  common 
law,  one  of  which  is  that  a  part  of  the  evi- 
dence cannot  be  arrested  from  the  jury  by 
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demurrer  unless  it  embraces  all  the  evidence 
offered  by  the  same  party :  Hardin  v,  Sny- 
dery  15-460. 

248.  It  is  the  peculiar  province  of  the  jury 
to  ascertain  the  truth  of  the  facts  and  the 
credibility  of  witnesses,  and  a  party  ought 
not  to  be  allowed  by  a  demurrer  to  evidence 
to  refer  the  question  to  another  tribunal. 
Therefore  such  a  demurrer  admits  on  the 
record  not  only  the  truth  of  all  the  facts 
proven  by  the  evidence,  but  every  conclu- 
sion which  the  evidence  offered  conduced 
to  prove :  Ibid. 

.244.  However  loose  and  undetermined  the 
evidence  may  be,  if  it  conduces  to  prove  any 
relevant  fact  it  should  be  left  to  the  deter- 
mination of  the  jury :  Franks  v.  State,  1  G. 
Gr.,  541. 

245.  In  determining  a  demurrer  to  tlie  evi- 
dence, all  the  facts  which  the  evidence  tends 
to  prove  are  to  be  regarded  as  admitted,  and 
the  court  must  pass  upon  the  legal  effect  of 
such  facts  as  proved,  admitted  or  inferred, 
and  not  upon  the  sufficiency  of  the  evidence 
submitted  to  prove  them :  Ibid. 

246.  On  taking  the  case  from  the  jury  it 
must  be  conceded  that  those  facts  were  fully 
established  which  the  testimony  tended  to 
establish:  Miles  v,  Townsend,  3  G.  Gr.,  546. 

247.  A  demurrer  to  evidence  not  only  ad- 
mits the  truth  of  the  facts  found,  but  every 
fact  and  conclusion  in  favor  of  the  other 
party  which  the  evidence  conduces  to  prove, 
or  which  the  jury  might  have  inferred  there- 
from in  his  favor :  Jones  v.  Ireland,  4-63. 

248.  Before  a  party  can  demur  to  evi- 
dence the  facts  must  be  first  ascertained  and 
found  and  admitted  on  the  record.  The  de- 
murrer admits  the  facts  found  and  every 
fact  and  conclusion  which  the  evidence  con- 
duces to  prove  or  which  the  jury  might  have 
inferred  from  it.  Without  these  admissions 
plaintiff  is  not  bound  to  join  in  the  demurrer, 
or  if  he  should  the  court  could  pronounce  no 
judgment  thereon:  Coatesv,  OalenaAC,  U, 
B,  Co.,  18-177. 

249.  Upon  a  demurrer  to  evidence  the 
testimony  is  to  be  taken  most  strongly  against 
the  party  demurring:  Stanchfield  v.  Palmer, 
4  G.  Gr.,  28. 

250.  A  demurrer  to  evidence  is  only  allow- 
able in  the  discretion  of  the  court:  Jones  v, 
Ireland,  4-68. 


251.  Nonsuit:  If  the  testimony  offered 
does  not  support  the  action  or  is  so  insufficient 
as  to  justify  an  arrest  of  judgment,  the 
court  may  nonsuit  the  plaintiff,  but  great 
care  and  caution  should  be  exercised  to  guard 
against  any  interference  with  the  province 
of  the  jury.  It  should  not  be  done  if  there 
is  any  room  for  doubt  as  to  the  sufficiency  of 
the  evidence:  Mason  v.  Lewis,  1  G.  Gr.,  4d4; 
Eddy  V.  Wilson,  1  G.  Gr.,  259. 

252.  On  a  motion  to  nonsuit  the  plaintiff 
on  the  evidence,  the  court  should  not  take 
the  case  from  the  jury  if  the  evidence  tends, 
although  remotely,  to  show  facts  which,  if 
established,  would  support  the  action.  Such 
a  motion  is  like  a  demurrer  to  evidence,  and 
admits  all  the  facts  to  be  proved  on  which 
the  evidence  bears :  Wiley  v.  Shoemak,  2  G, 
Gr.,  205. 

253.  Under  the  practice  in  this  state  it  is 
not  proper  to  nonsuit  the  plaintiff  on  the 
evidence,  even  when  the  evidence  is  so  in- 
sufficient that  a  verdict  for  plaintiff  would 
be  set  aside,  provided  there  is  any  evidence 
tending  to  suppoit  plaintiff's  claim :  Way  v. 
Illinois  Cent.  R,  Co.,  35-585. 

254.  Where  there  is  any  proper  evidence 
before  the  jury  it  is  error  to  nonsuit  the 
plaintiff  on  the  motion  of  defendant:  HaU 
V.  .^na  Mfg.  Co.,  80-215. 

255.  Refusal  to  euter  a  nonsuit  on  defend- 
ant's motion  will  not  be  ground  for  reversal 
on  appeal  where  defendant  has  afterward  in- 
troduced his  evidence  and  there  has  been  a 
trial  on  the  merits:  Ayres  v.  Hartford  F, 
Ins.  Co.,  17-176. 

IV.  Dismissal  of  actions. 

256.  At  iifhat  time  permitted:  The  pro- 
vision of  Code,  §  2844,  that  plaintiff  may  dis- 
miss his  action  at  any  time  before  final  sub- 
mission, is  equivalent  to  a  denial  of  a  right  to 
dismiss  after  such  submission:  Seizor  v. 
Logan,  32-322. 

257.  After  final  submission  it  is  too  late  to 
take  a  nonsuit:  Hays  v.  Turner,  23-214; 
Mansfield  v.  Wilkerson,  26-482. 

258.  A  counter-claim  not  withdrawn  will 
be  regarded  as  submitted  with  the  case,  and 
the  judgment  will  be  conclusive  as  to  such 
counter-claim.  It  cannot  be  afterward  dis- 
missed :  Ounsaulis  v,  Cadwallader,  48-48. 
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^9.  Plaintiff  may  dismiss  his  suit  before 
the  filing  of  an  answer :  Allen  v.  Van,  1-568. 
S(M>.  Where,  after  submission  of  the  case, 
the  court  allowed  plaintiff  to  file  an  amended 
petition,  not  for  the  purpose  of  conforming 
the  pleadings  to  the  evidence,  but  in  order  to 
raise  a  new  issue,  field,  that  plaintiff  might 
thereupon  dismiss  the  action,  it  being  pre- 
sumed that  the  first  submission  had  been  set 
aside  in  order  to  permit  the  new  issue  to  be 
tendered :  Jones  v.  Currier,  65-533. 

261.  What  deemed  final  submission: 
Ihe  direction  of  the  coiu't  to  the  jury,  after 
the  giviog  of  the  instructions,  to  enter  upon 
tbe  consideration  of  the  cause,  is  the  final 
■abmission  to  the  jury:  Harris  v.  Beam, 
4^118. 

S62.  Where,  by  the  ruling  of  the  court,  in 
an  action  tried  before  it,  all  of  plaintiff's  evi- 
dence was  excluded,  and  he  was  left  without 
testimony,  held,  that  he  should  be  allowed  to 
dismisB,  although  the  court  was  ready  to 
give  its  decision:  Partridge  v,  WUsey,  8- 
459. 

24(3.  Where  the  character  of  the  court's  in- 
fractions to  the  jury  was  stated  to  the  par- 
ties, but  they  had  not  yet  been  read  over  to 
the  jury,  held,  that  plaintiff  had  a  right  to 
dismiss:  Mullen  v.  Peck,  57-480. 

2M.  A  submission  to  a  referee  not  being 
mentioned,  a  party  may  dismiss  at  any  time 
before  the  filing  of  the  referee's  report,  not- 
withstanding the  referee  stands  in  the  place 
of  the  court :  Seizor  v.  Logan,  82>322. 

2%o.  Plaintiff  may  dismiss  after  filing  of 
the  affidavit  provided  for,  in  case  interroga- 
toties  annexed  to  the  answer  are  not  re- 
sponded to.  Such  affidavit  only  entitles  to 
judgment  on  trial,  and  does  not  operate  im- 
mediately as  a  judgment :  Perry  v,  Heighton, 

26lt  Os   appeal  l^m  Justice's  court: 

Where  a  cause  is  being  tried  on  appeal  from 
a  JQstice*8  court,  the  right  to  dismiss  is  the 
same  as  in  an  action  originally  brought  in 
the  higher  courts ;  certainly  so  in  an  action 
which  might  originally  have  been  prosecuted 
in  soch  court:  Harris  v.  Laird,  25-148. 

See,  also,  Justices  of  the  Peace,  g§  210- 
230,261. 

S67.  After  eaiue  remanded  by  supreme 
CMrt:  Where  a  cause  is  remanded  after  re- 
versal on  appeal  it  ia  not  error  to  allow 


plaintiff  to  dismiss  without  prejudice:  Rjf* 
near  v.  NeUin,  4  G.  Gr.,  624. 

268.  As  to  cue  cause  of  action:  A  party 
may  dismiss  as  to  one  or  more  of  several 
causes  of  action  and  prosecute  as  to  others: 
BaUinger  v.  Davis,  29-512. 

269.  There  is  nothing  to  prevent  plaintiff's 
withdrawing  a  part  of  his  demand  before 
trial  commences:  Campbell  v,  Ayres,  9-108. 

270.  As  to  one  defendant:  In  actions  ea?« 
oontraciu  as  well  as  ex  delicto,  plaintiff  may 
enter  a  nolle  prosequi  as  to  a  part  of  the  de- 
fendants, if  they  have  severed  in  their  de- 
fenses and  have  pleaded  matters  going  to 
t^eir  personal  discharge :  Quigley  v.  Merritt, 
4-475. 

271.  In  a  suit  upon  a  joint  and  several 
note  plaintiff  may  dismiss  as  to  one  defend- 
ant and  take  judgment  as  to  the  other: 
Young  v.  Brown,  10-537. 

272.  Where  an  action  was  pending  against 
a  partnership  and  was  by  plaintiff  dismissed 
as  to  one  partner,  held,  that  such  dismissal 
operated  to  dismiss  the  action  against  the 
partnership,  and  it  could  not  be  continued  as 
an  individual  action  against  the  other  part- 
ner: Storm  V.  Roberts,  54-677. 

2  78.  Rei  D sta ti ng :  The  granting  or  refusal 
of  a  motion  to  reinstate  a  cause  of  action  is 
within  the  discretion  of  the  district  court, 
and  where  there  has  been  unreasonable  delay 
in  making  it,  and  it  is  then  made  without 
notice  to  or  appearance  by  the  adverse  party, 
an  appellate  court  will  not  reverse  the  order 
refusing  to  reinstate  the  cause,  even  when 
wrongfully  dismissed:  ChapTnan  v.  Lobey, 
21-300. 

274.  Before  the  adjournment  of  the  term 
an  order  of  dismissal  may  be  set  aside,  proper 
excuse  for  the  failure  to  prosecute  being 
shown:  Taylor  v.  Lush,  9-444. 

275.  Where  the  cause  has  been  dismissed 
for  want  of  prosecution  and  not  for  default 
in  pleading,  the  court  may,  at  its  discretion, 
reinstate  it  on  the  motion  of  plaintiff :  By^ 
hvgton  v,  Quincy,  61-480. 

276.  Dismissal  waives  error:  A  plaintiff 
who  voluntarily  dismisses  his  action  cannot 
complain,  on  appeal,  of  any  action  of  the 
court  previous  to  such  dismissal:  Marsh  v, 
Graham,  6-76. 

277.  Effect  of  dismissal:  After  plaintiff 
has  manifested  his  intention  of  dismissing 
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denoLurrer  unless  it  embraces  all  the  evidence 
offered  by  the  same  party :  Hardin  v.  Sny- 
der, 15-460. 

248.  It  is  the  peculiar  province  of  the  jury 
to  ascertain  the  truth  of  the  facts  and  the 
credibility  of  witnesses,  and  a  party  ought 
not  to  be  allowed  by  a  demurrer  to  evidence 
to  refer  the  question  to  another  tribunal. 
Therefore  such  a  demurrer  admits  on  the 
record  not  only  the  truth  of  all  the  facts 
proven  by  the  evidence,  but  every  conclu- 
sion which  the  evidence  offered  conduced 
to  prove :  Ibid, 

.244.  However  loose  and  undetermined  the 
evidence  may  be,  if  it  conduces  to  prove  any 
relevant  fact  it  should  be  left  to  the  deter- 
mination of  the  jury :  Franks  v.  State,  1  G. 
Gr.,  541. 

245.  In  determining  a  demurrer  to  the  evi- 
dence, all  the  facts  which  the  evidence  tends 
to  prove  are  to  be  regarded  as  admitted,  and 
the  court  must  pass  upon  the  legal  effect  of 
such  facts  as  proved,  admitted  or  inferred, 
and  not  upon  the  sufficiency  of  the  evidence 
submitted  to  prove  them :  Ibid. 

240.  On  taking  the  case  from  the  jury  it 
must  be  conceded  that  those  facts  were  fully 
established  which  the  testimony  tended  to 
establish:  Miles  v.  Townsend,  3  G.  Gr.,  546. 

247.  A  demurrer  to  evidence  not  only  ad- 
mits the  truth  of  the  facts  found,  but  every 
fact  and  conclusion  in  favor  of  the  other 
party  which  the  evidence  conduces  to  prove, 
or  which  the  jury  might  have  inferred  there- 
from in  his  favor :  Jones  v,  Ireland,  4-68. 

248.  Before  a  party  can  demur  to  evi- 
dence the  facts  must  be  fii*st  ascertained  and 
found  and  admitted  on  the  record.  The  de- 
murrer admits  the  facts  found  and  every 
fact  and  conclusion  which  the  evidence  con- 
duces to  prove  or  which  the  jury  might  have 
inferred  from  it.  Without  these  admissions 
plaintiff  is  not  bound  to  join  in  the  demurrer, 
or  if  he  should  the  court  could  pronounce  no 
judgment  thereon:  Coatesv,  OalenadtC.  U, 
B,  Co,,  18-177. 

249.  Upon  a  demurrer  to  evidence  the 
testimony  is  to  be  taken  most  strongly  against 
the  party  demurring :  Stanchfield  v.  Palmer, 
4  G.  Gr.,  28. 

250.  A  demurrer  to  evidence  is  only  allow- 
able in  the  discretion  of  the  court:  Jones  v, 
Ireland,  4-68. 


261.  Nonsuit:  If  the  testimony  offered 
does  not  support  the  action  or  is  so  insufficient 
as  to  justify  an  arrest  of  judgment,  the 
court  may  nonsuit  the  plaintiff,  but  great 
care  and  caution  should  be  exercised  to  guard 
against  any  interference  with  the  province 
of  the  jury.  It  should  not  be  done  if  there 
is  any  room  for  doubt  as  to  the  sufficiency  of 
the  evidence:  Mason v,  Lewis,  1  G.  Gr.,  494; 
Eddy  V,  Wilson,  1  G.  Gr.,  259. 

252.  On  a  motion  to  nonsuit  the  plaintiff 
on  the  evidence,  the  court  should  not  take 
the  case  from  the  jury  if  the  evidence  tends, 
although  remotely,  to  show  facts  which,  if 
established,  would  support  the  action.  Such 
a  motion  is  like  a  demurrer  to  evidence,  and 
admits  all  the  facts  to  be  proved  on  which 
the  evidence  bears :  Wiley  v.  Shoeniak,  2  G. 
Gr.,  205. 

253.  Under  the  practice  in  this  state  it  is 
not  proper  to  nonsuit  the  plaintiff  on  the 
evidence,  even  when  the  evidence  is  so  in- 
sufficient that  a  verdict  for  plaintiff  would 
be  set  aside,  provided  there  is  any  evidence 
tending  to  suppoi-t  plaintiff's  claim :  Way  v. 
Illinois  Cent.  R.  Co.,  85-585. 

254.  Where  there  is  any  proper  evidence 
before  the  jury  it  is  error  to  nonsuit  the 
plaintiff  on  the  motion  of  defendant:  HaU 
V.  .tEtna  Mfg.  Co.,  30-215. 

255.  Refusal  to  enter  a  nonsuit  on  defend- 
ant's motion  will  not  be  ground  for  reversal 
on  appeal  where  defendant  has  afterward  in- 
troduced his  evidence  and  there  has  been  a 
trial  on  the  merits:  Ayres  v.  Hartford  F. 
Ins.  Co.,  17-176. 

IV.  Dismissal  of  actions. 

256.  At  what  time  permitted:  The  pro> 
vision  of  Code,  §  2844,  that  plaintiff  may  dis- 
miss his  action  at  any  time  before  final  sub- 
mission, is  equivalent  to  a  denial  of  a  right  to 
dismiss  after  such  submission:  Seizor  v. 
Logan,  82-822. 

257.  After  final  submission  it  is  too  late  to 
take  a  nonsuit:  Hays  v.  Turner,  23-214; 
Mansfield  v.  Wilkerson,  26-482. 

258.  A  counter-claim  not  withdrawn  will 
be  regarded  as  submitted  with  the  case,  and 
the  judgment  will  be  conclusive  as  to  such 
counter-claim.  It  cannot  be  afterward  dis* 
missed:  Gunsaulisv.  Cadwallader,  48-48. 
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8^9.  Plaintiff  may  dismiss  his  suit  before 
tbe  filing  of  an  answer:  Allen  v.  Van,  1-568. 

260.  Where,  after  submission  of  the  case, 
the  oourt  allowed  plaintiff  to  file  an  amended 
petitioii,  not  for  the  purpose  of  conforming 
the  pleadings  to  the  evidence,  but  in  order  to 
raise  a  new  issue,  held,  that  plaintiff  might 
thereupon  dismiss  the  action,  it  being  pre- 
samed  that  the  first  submission  had  been  set 
aside  in  order  to  permit  the  new  issue  to  be 
tendered:  Janes  v.  Currier,  65-538. 

561.  What  deemed  final  submission: 
The  direction  of  the  oourt  to  the  jury,  after 
the  giving  of  the  instructions,  to  enter  upon 
tiie  consideration  of  the  cause,  is  the  final 
Eabmission  to  the  jury:  Harris  v.  Beam, 
4^118. 

562.  Where,  by  the  ruling  of  the  court,  in 
SQ  action  tried  before  it,  all  of  plaintiffs  evi- 
dence was  excluded,  and  he  was  left  without 
testimony,  held,  that  he  should  be  allowed  to 
dismiss,  although  the  court  was  ready  to 
give  its  decision:  Partridge  v,  WUsey,  8- 
439. 

26S.  Where  the  character  of  the  court's  in- 
itnictions  to  the  jury  was  stated  to  the  par- 
ties, but  they  had  not  yet  been  read  over  to 
the  jnry,  held,  that  plaintiff  had  a  right  to 
dismte:  MuOen  v.  Peck,  57--4S0. 

8M.  A  submission  to  a  referee  not  being 
mentioned,  a  party  may  dismiss  at  any  time 
before  the  filing  of  the  referee's  report,  not- 
withstanding the  referee  stands  in  the  place 
of  the  court :  Seizor  v,  Logan,  82-822. 

2G9.  Plaintiff  may  dismiss  after  filing  of 
the  affidavit  provided  for,  in  case  interroga- 
tones  annexed  to  the  answer  are  not  re- 
i|KMided  to.  Such  afSdavit  only  entitles  to 
judgment  on  trial,  and  does  not  operate  im- 
mediately as  a  judgment:  Perry  v.  Heighton, 


21^6.  On  appeal  from  Jnstiee's  court: 
Where  a  cause  is  being  tried  on  appeal  from 
a  jnstice*8  court,  the  right  to  dismiss  is  the 
same  as  in  an  action  originally  brought  in 
the  higher  courts ;  certainly  so  in  an  action 
which  might  originally  have  been  prosecuted 
in  such  court:  Harris  v.  Laird,  25-148. 

See,  also.  Justices  of  thb  Peace,  gg  210- 
2a>.  261. 

267.  After  eaose  remanded  by  sapreme 
eaart:  Where  a  cause  is  remanded  after  re- 
f«nal  <Hi  appeal  it  is  not  error  to  allow 


plaintiff  to  dismiss  without  prejudice:  Rp' 
near  v.  NeUin,  4  G.  Gr.,  524. 

268.  As  to  one  cause  of  action:  A  party 
may  dismiss  as  to  one  or  more  of  several 
causes  of  action  and  prosecute  as  to  others: 
Bollinger  v,  Davis,  29-512. 

269.  There  is  nothing  to  prevent  plaintiff's 
withdrawing  a  part  of  his  demand  before 
trial  conmiences:  Campbell  v.  Ayres,  9-108. 

270.  As  to  one  defendant:  In  actions  ea?« 

■ 

contractu  as  well  as  ex  delicto,  plaintiff  may 
enter  a  nolle  prosequi  as  to  a  part  of  the  de- 
fendants, if  they  have  severed  in  their  de- 
fenses and  have  pleaded  mattes  going  to 
tj^e'ir  personal  discharge :  Quigley  v.  Merritt, 
4-475. 

271.  In  a  suit  upon  a  joint  and  several 
note  plaintiff  may  dismiss  as  to  one  defend- 
ant and  take  judgment  as  to  the  other: 
Young  v,  Broum,  10-537. 

273.  Where  an  action  was  pending  against 
a  partnership  and  was  by  plaintiff  dismissed 
as  to  one  partner,  held,  that  such  dismissal 
operated  to  dismiss  the  action  against  the 
partnership,  and  it  could  not  be  continued  as 
an  individual  action  against  the  other  part- 
ner :  Storm  v,  Roberts,  54-677. 

278.  Reinstating:  The  granting  or  refusal 
of  a  motion  to  reinstate  a  cause  of  action  is 
within  the  discretion  of  the  district  court, 
and  where  there  has  been  unreasonable  delay 
in  making  it,  and  it  is  then  made  without 
notice  to  or  appearance  by  the  adverse  party, 
an  appellate  court  will  not  reverse  the  order 
refusing  to  reinstate  the  cause,  even  when 
wrongfully  dismissed:  Chapman  v,  Lobey, 
21-800. 

274.  Before  the  adjournment  of  the  term 
an  order  of  dismissal  may  beset  aside,  proper 
excuse  for  the  failure  to  prosecute  being 
shown :  Taylor  v,  Lvsk,  9-444. 

275.  Where  the  cause  has  been  dismissed 
for  want  of  prosecution  and  not  for  default 
in  pleading,  the  court  may,  at  its  discretion, 
reinstate  it  on  the  motion  of  plaintiff :  By^ 
ington  r.  Quincy,  61-480. 

27tf.  Dismissal  waives  error:  A  plaintiff 
who  voluntarily  disiTiisses  his  action  cannot 
complain,  on  appeal,  of  any  action  of  the 
court  previous  to  such  dismissal:  Marsh  y, 
Graham,  6-76. 

277.  Effeet  of  dismissal:  After  plaintiff 
has  manifested  his  intention  of  dismissing 
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his  cause,  and  both  parties  have  acted  accord- 
ingly, the  action  is  deemed  dismissed  and  its 
pendency  cannot  be  relied  upon  to  defeat  a 
subsequent  action  for  the  same  cause :  First 
Nat.  Bank  v,  Haire,  36-448. 

278.  Without  prejudice:  Although  it  is 
•provided  by  statute  that  the  dismissal  of 
an  action  shall  be  without  prejudice,  yet 
this  does  not  enlarge  nor  extend  the  statute 
of  limitations,  and  a  new  suit  ccmnot  be 
brought  after  the  expiration  of  the  statutory 
period  except  imder  the  special  circumstances 
authorized  by  Code,  §  2587 :  Archer  v,  Chi- 
cago, B,  <Sb  Q.  R,  Co,,  65-611. 

279.  lu  equity:  This  section  and  the  pre- 
ceding are  applicable  in  equitable  actions  as 
well  as  in  actions  at  law,  and  the  court  has 
no  authority  upon  the  final  submission  of  an 
equitable  action  to  dismiss  the  bill  at  plaint- 
iff's cost  without  prejudice:  Fontythe  v. 
McMurty,  59-162. 

281).  A  decree  of  the  circuit  court  of  the 
United  States  showing  that  an  equitable 
cause  was  submitted  to  the  court  upon 
pleadings  and  proofs,  and  that  complainant's 
bill  was  dismissed  with  costs,  shows  an  ad- 
judication upon  the  merits  and  is  a  bar  to 
ajiother  action.  The  fact  that  it  appeal's 
from  the  record  that  an  attorney  for  plaint- 
iff withdrew  his  appearance  before  such  sub- 
mission will  not  change  its  effect :  ScuUy  v. 
Chicago,  B,  <fc  Q,  R.  Co.,  46-528. 

281.  The  statutory  provisions  as  to  dis- 
missal of  actions  are  not  applicable  in  deter- 
mining the  effect  of  a  decree  in  equity  in  the 
federal  court  dismissing  complainant's  bill : 
Ibid. 

282.  Gonnter-elaim :  Unless  an  answer 
setting  up  a  counter-claim  has  been  filed,  de- 
fendant cannot  prevent  a  dismissal  of  the 
action  by  plaintiff  on  the  ground  that  he  de- 
sires to  interpose  a  counter-claim ;  Kuhn  v. 
Bone,  10-392 ;  Holmes  v.  Hull,  48-177. 

283.  Withdrawal  of  plaintiff's  suit  does 
not  authorize  the  dismissal  of  defendant's 
cross-bill  against  his  objection:  King  v. 
Thorp,  21-67. 

284.  But  for  the  statutory  provision  (Code, 
g  2846),  the  dismissal  of  an  action  would  end 
all  proceedings  in  the  case,  and  a  counter- 
claim pleaded  could  not  be  tried  or  would  be 
regarded  as  dismissed.  The  statutory  pro- 
vision was  not  intended   to  authorize  the 


trial  of  new  causes  of  action  in  favor  of  de- 
fendant not  set  up  before  the  dismissal:  Fags 
V.  Sackett,  69-226. 

285.  The  withdrawal  by  one  of  two  joint 
plaintiffs  to  an  action  of  his  claim  does  not 
dismiss  a  counter-claim  of  defendant  against 
him:  Stepanck  v.  Kula,  86-568. 

280.  A  plaintiff  who  dismisses  his  action 
cannot  insist  on  the  dismissal  of  a  counter- 
claim against  him  on  the  ground  that  he  has 
the  right  to  dismiss  without  prejudice,  and 
that  if  the  counter-claim  is  allowed  it  will 
be  prejudicial  to  him :  Sigler  v.  Hidy,  ^ 
504. 

287.  Dismissal  of  an  action  by  plaintiff  on 
appeal  from  a  justice  of  the  peace  does  not 
warrant  a  judgment  against  him  upon  a 
counter-claim  of  defendant  without  proof  of 
the  amount  thereof :  Joy  v,  Huit,  81-22. 

288.  While  actions  upon  county  and  city 
warrants  were  pending,  plaintiff  offered  in 
writing  to  dismiss  his  suit  as  to  certain  war- 
rants ;  defendant  then  filed  an  amended  an- 
swer setting  up  the  fact  that  said  warrants 
were  void  and  praying  that  plaintiff  be  pre- 
vented by  proper  order  from  withdrawing 
them  for  circulation  from  the  clerk  \%nth 
whom  they  had  been  deposited,  and  that  they 
be  canceled.  Defendant  further  moved  to 
transfer  the  causes  to  the  equity  docket. 
Plaintiff  then  moved  that  the  clerk  be  re- 
quired to  deliver  the  warrants  to  him.  Held, 
that  the  latter  motion  was  properly  over- 
ruled :  Clark  v.  Dee  Moines,  20-454. 

In  replevin:  Where  a  plaintiff  in  an  ac- 
tion of  replevin  dismisses  his  action,  de- 
fendant is  still  entitled  to  have  the  damages 
sustained  by  him  determined:  See  Re- 
plevin, §g  116-120. 

289.  Dismissal  of  eonnter-claim:  Defend- 
ant cannot  take  a  nonsuit  on  his  counter- 
claim after  the  case  has  been  finally  submit* 
ted  to  the  court :  Ounsaulis  v.  CadwaUader, 
48^8. 

V.  Motions  and  orders. 

As  to  motions  attacking  pleadings,  see 
Pleadings. 

200.  What  constitutes  order:  Under  the 
statutory  provision  (Code,  §  2922)  as  to  what 
constitutes  an  order,  held,  that  there  is  a 
distinction  between  an  order  and  a  judg- 
ment.   An  order  is  not  a  judgment  in  such 
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that  the  statute  of  limitations  applies 
to  it :  Smith  v.  Shavrhnn,  87-533. 

S91.  Order  in  Tacalion:  Under  Code, 
§  2923,  allowing  a  judge's  order  to  issue  in 
vacation  for  good  cause  shown,  directing  any 
officer  of  the  court  in  relation  to  the  dis- 
cfaarige  of  their  duties,  held,  that  where  the 
sheriff  published  notice  of  sale  in  another 
paper  than  that  designated  by  plaintiff,  the 
judge  in  -vacation,  upon  proper  application, 
mifsht  maJke  an  order  directing  the  publica- 
tion to  be  made  in  the  proper  paper :  Herri- 
man  r.  Hoore,  49-171. 

t92.  Such  statutory  provision  furnishes  a 
{dain,  adequate  and  speedy  remedy  to  the 
party  claiming  a  right  to  have  execution  is- 
sued on  a  judgment,  and  he  cannot,  there- 
fore, maintain  mandamus  against  the  clerk 
to  enforce  the  issuance  of  such  execution: 
PickeU  V.  Owen,  66-485. 

29^  How  long  In  force:  The  statutory 
provision  (Code,  §  2924)  that  an  order  made 
in  vacation  shall  be  in  force  only  during  the 
vacation  during  which  it  is  granted,  and  for 
the  fin<t  two  days  of  the  ensuing  term,  ap- 
I^ies  only  to  an  order  directing  officers  of 
the  court  in  relation  to  the  discharge  of  their 
duties  and  not  to  a  temporary  injunction 
granted  in  vacation :  Curtis  v.  Crane,  38-459. 

294.  Nor  does  such  provision  apply  to  an 
ocder  in  a  proceeding  by  habeas  corpus: 
Siuiui  r.  McHenry,  52-182. 

295.  Trial  of  motion  on  affldavitg:  Mat- 
ters which  may  be  tried  on  motion  by  affi- 
davit are  limited,  but  it  is  difficult  to  define 
the  limit:  and  held,  that  a  motion  to  dis- 
charge the  attached  property  might  be  sub- 
mitted on  affidavits  showing  that  the  attach- 
ments were  made  outside  of  the  limits  of  the 
countv  in  which  the  officer  was  authorized 
to  act :  Pomroy  v.  Parmlee,  9-140, 148. 

296.  Where  certain  affidavits  were  pre- 
sented on  a  motion  to  discharge  garnishee, 
helil  proper  to  consider  the  same  affidavits  on 
a  subsequent  motion  to  the  same  effect: 
SduAes  V.  Murray  Iron  Works  Co.,  44-190. 

297.  After  the  decision  upon  a  motion 
leave  was  granted  to  the  unsuccessful  party 
to  file  additional  affidavits ;  held,  that  such 
action  amounted  to  a  suspension  of  the  de- 
ckdon  upon  the  motion,  and  that  the  new 
affidavits  were  i»operly  considered:  Winet 
r.  Berryhill,  55-4il. 


298.  Notice  of  a  motion  affecting  an  ac- 
tion, but  in  which  no  parties  are  named,  will 
not  bind  the  party  upon  whom  it  is  served : 
Eastman  v,  Moore,  14-586. 

299.  Where  a  motion  to  set  aside  a  decree 
rendered  on  default  was  filed  after  the  expi- 
ration of  the  term,  and  was  granted  without 
notice  to  the  opposite  party,  but  such  oppo- 
site party  appeared  and  filed  a  motion  to  set 
aside  the  order  thus  made  and  was  fully 
heard,  held,  that  the  want  of  notice  would 
not  render  the  action  of  the  court  erroneous: 
Rivers  v.  Olmsted,  66-186. 

800.  Where  the  opposite  party  appeared  in 
connection  with  a  motion  to  vacate  the  judg- 
ment and  excepted  to  the  ruling,  held,  that 
he  could  not  object  that  formal  notice  was 
not  served  on  him :  Billings  v,  Kothe,  49-^34. 


PKINCIPAL  AND  AGENT. 

See  Aqenoy. 


PRINCIPAL  AND  8UBETT. 

Bee  SuBETTsmp. 


PBOCESS. 

See  Ck)UBTB,  II,  e. 


PUBLIC  LANDS. 

I.  Surveys. 
11.  Disposal  of. 

a.  By  entry,  patent,  etc, 

b.  By  legislative  grant, 

III.  Des  Moines  river  land  grant. 
rv.  H^o^-breed  tract. 
V.  Swamp  land  orant. 

a.  Title  and  rights  of  state  under. 

b.  Title  and  rights  of  counties, 

c.  Pre-emption, 

As  to  when  lands  purchased  from  or 
granted  by  the  United  States  become  tax- 
able, see  Taxation,  §g  27-51. 

I.  Surveys. 

1.  Judicial  notice  of:  Where  land  is  de- 
scribed according  to  the  public  survey,  the 
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court  will  take  judicial  notice  as  to  the 
county  in  which  it  is  located:  Hypfiwr  v. 
Walsh,  3  G.  Gr.,  509. 

2.  Boundaries:  The  lines  actually  run 
upon  the  ground  by  the  original  survey  be- 
come the  true  external  boundary  of  all  lands 
sold  by  the  government,  if  they  can  be  as- 
certained by  the  landmarks  erected  by  the 
surveyors,  and  to  these  landmarks,  when 
they  exist,  courses,  distances  and  admeasure- 
ments must  all  yield:  XJfford  v.  Wilkins, 
88-110. 

8.  Meander  lines  are  run  in  surveying 
fractional  portions  of  the  land  bordering 
upon  navigable  rivers,  not  as  boundaries  of 
the  tract,  but  for  the  purpose  of  defining  the 
sinuosities  of  the  banks  of  the  stream  and  as  a 
means  of  ascertaining  the  quantity  of  land 
in  the  tract  subject  to  sale.  They  are  not  to 
be  regarded  as  the  boundaries  of  the  riparian 
proprietors:  Muaserv.  Hershey,  42-856. 

4.  Instrnctions:  It  must  be  presumed 
that  the  original  survey  was  made  in  obedi- 
ence to  the  oificial  instructions  given  the  sur- 
veyor, but  in  case  these  instructions  were 
not  followed  as  to  the  erection  of  corners  and 
the  like,  the  survey  cannot  be  set  aside  after 
being  adopted  by  the  department,  and  plats 
made  therefrom  are  recognized  by  the  gov- 
ernment as  correct  and  true  and  the  land 
sold  in  subdivisions  as  indicated  thereby: 
Hedrick  v.  Eno,  42-411. 

5.  Bestoring  lost  survey :  Where  the  cor- 
ners of  a  public  survey  have  been  lost  or 
were  never  established  and  a  plat  has  been 
properly  made  and  recorded,  the  land  is  not 
to  be  resurveyed  as  if  there  had  been  no 
original  survey,  but  the  original  survey  is  to 
be  restored  in  such  manner  that  the  differ- 
ent tracts  affected  thereby  shall  bear  to  each 
other  the  same  relation  that  they  do  accord- 
ing to  the  platting  of  the  original  survey: 
Moreland  v.  Page,  2-139 ;  Newcomb  v.  Lewis, 
31^88. 

0,  The  true  comer  is  where  the  United 
States  surveyors  in  fact  established  it, 
whether  such  location  is  right  or  wrong  ac- 
cording to  a  subsequent  survey :  Nesselrode 
V.  Parish,  59-570. 

As  to  proceedings  to  restore  lost  comers, 
etc.,  see  Real  Property,  IV. 

As  to  descriptions  by  government  survey, 
see  CONVBYANCES,  §§  219-225. 


II.  Disposal  of. 

a.  By  entry,  patent^  eto. 

7.  Power  of  disposal:  The  president  of 
the  United  States  has  no  authority  to  grant 
a  lease  of  public  lands  or  of  lead  mines  sit- 
uated thereon :  Lorimier  v.  Lewis,  Mor. ,  258. 

8.  In  respect  to  the  public  domain  of  the 
United  States,  congress  is  invested  by  the  fed- 
eral constitution  with  the  powers  of  dispos- 
ing of  and  making  all  needful  rules  respecting 
it,  and  the  recording  laws  of  the  state  are  not 
applicable  thereto:  David  v.  Rickahangh,  32- 
540. 

9.  The  laws  of  the  United  States  control 
the  disposition  of  the  public  lands  and  the  ef- 
fect to  be  given  instruments  issued  by  the 
government  in  the  sale  thereof  and  the 
rights  of  the  parties  claiming  thereunder: 
Waters  v.  Bush,  42-255. 

iO.  Reserving  from  pre-emption:  Lands 
may  be  reserved  from  pre-emption  by  order 
of  the  commissioner  of  the  general  laud 
office,  and  a  pre-emption  made  during  the 
reservation  by  such  order  will  not  be  valid : 
Bullard  v.  Des  Moines  db  Ft,  D.  K  Co.,  62- 
882. 

11.  Where  lands  were  reserved  from  pub- 
lic sale  under  the  Des  Moines  river  land  grant 
of  1846,  above  the  forks  of  the  Des  Moines 
and  Racoon  rivers,  and  afterwards  such 
grant  was  held  not  to  extend  above  the  forks, 
and  thereupon  a  new  grant  was  made  by  a 
subsequent  act  by  which  it  was  provided 
that  the  same  lands,  so  far  as  they  had  been 
reserved  from  public  sales,  should  pass,  held, 
that  an  attempted  entry  of  such  lands  made 
during  the  reservation  under  the  act  of  1846, 
would  not  have  priority  over  the  subsequent 
grant.  The  withdrawal  of  the  lands  from 
sale  and  entry,  under  an  erroneous  opinion 
that  they  were  included  within  the  original 
grant,  operated  as  a  reservation  of  such  lands 
entire :  Bellows  v.  Todd,  34-18. 

Further  as  to  the  Des  Moines  river  grants, 
see  infra.  III. 

12.  The  act  of  congress  approved  April  21, 
1876,  concerning  pre-emption  and  homestead 
entries  made  within  the  limits  of  any  land 
grant  and  prior  to  the  time  of  notice  of  the 
withdrawal  of  such  grant,  has  no  application 
to  an  entry  made  subsequent  to  a  land  grant 
in  presenti,  although  prior  to  the  selection 
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and  certification  of  land  under  such  grant : 
Bftriington  <Sb  M.  R,  R.  Co.  v.  Lawson,  58-145. 

13.  Entrj  by  mistake:  Where  a  grant  of 
lands  "wss  made  with  a  reservation  of  any  as 
to  which  a  pre-emption  right  or  right  of 
homestead  settlement  had  attached,  or  on 
which  a  bona  ./!de  settlement  or  improvement 
had  been  made,  derived  under  color  j>f  title 
from  the  United  States,  etc.,  Iield,  that  a  per- 
son who  had  settled  upon  land  by  mistake, 
supposing  that  he  had  entered  that  tract, 
when  in  fact  his  entry  covered  a  different 
tract,  had  no  color,  of  title  and  could  not 
daim  that  the  land  occupied  by  him  was  re- 
served from  the  grant :  loioa  22.  Land  Co,  v. 
Adkins,  3^-351. 

14.  Pre-^'mption  claim:  It  is  competent 
for  the  legislature  to  authorize  an  action  for 
trespass  to  be  maintained  by  a  claimant  of 
public  lands,  who  has  not  yet  acquired  title, 
where  his  claim  is  marked  out  and  designated 
as  required  by  statute:  Hughdl  v,  Wilson, 
Mor.,383. 

la.  Contracts  concerning  an  interest  in  a 
pre-emption  claim  relate  to  personalty: 
Stewart  v.  Chadwick,  8-468. 

16.  A  person  having  a  mere  pre-emption 
claim  upon  public  land  without  having  paid 
any  consideration  therefor  does  not  have  an 
estate  of  inheritance :  Bowers  v.  Keesecker, 

14r^l. 

17.  The  claim  of  a  settler  upon  public 
land  is  not  good  as  against  any  person  except 
those  who  do  not  show  a  better  right.  It 
is  a  mere  temporary  right  of  possession, 
which  may  be  defeated  either  by  the  act 
of  the  government  in  dispossessing  the  set- 
tler, or  by  the  purchase  of  the  land  by 
another  person,  and  is  not  such  an  interest 
as  fo  sustain  an  action  of  right :  DooliUle  v. 
Harrington,  Mor.,  226. 

IS.  Sale  of  claim  and  ImproTements: 
Although  the  right  to  sell  and  purchase 
<daim8  and  improvements  upon  public  lands 
'is  recognized  so  as  to  make  a  sale  of  such 
improvements  a  sufficient  consideration  to 
sustain  a  promise,  still  such  claim  of  right 
can  in  no  way  impair  or  come  in  conflict 
with  the  title  which  a  purchaser  may  ac- 
quire from  the  United  States:  Hamilton  v, 
Walters,  3  G.  Gr.,  656. 

19.  Improvements  on  public  lands  to  which 
the  person  making  such  improTements  has 


no  right  or  title  may  still  be  the  subject  of 
sale:  Freeman  v.  Holliday,  Mor.,  80. 

20.  A  pre-emption  claim  and  improve- 
ments made  thereunder  upon  public  land  are 
subject  to  contract:  Pierson  v.  David,  1-28. 

21.  A  claim  upon  public  land  marked  out 
in  good  faith  and  recorded  according  to  the 
custom  of  the  neighborhood  may  be  the 
subject  of  sale  even  though  improvements  are 
not  yet  made :  Spry  v.  Sleppy,  15-409. 

22.  An  improvement  upon  public  lands, 
though  made  by  mistake,  will  pass  to  a  pur- 
chaser thereof  from  the  United  States :  Bui^ 
leraon  v.  Teeple,  2  G.  Gr.,  542. 

23.  A  contract  made  before  the  issuing  of 
a  patent  to  convey  land  covered  thereby  be- 
fore issuance  of  such  patent  does  not  violate 
the  letter  or  spirit  of  the  law  with  reference 
to  the  transfer  of  public  lands  so  as  to  invali- 
date the  contract  between,  the  parties :  Snow 
V,  Flannery,  10-318. 

24.  Incumbrance  or  sale  of  homestead 
claim:  Agreement  by  a  person  making  a 
homestead  entry  of  public  lands  to  convey 
the  same  to  another  being  absolutely  void, 
the  person  with  whom  such  contract  was 
made  cannot  rely  upon  nor  enforce  the  same, 
even  after  complete  title  is  acquired  by  the 
person  making  the  entry :  Oaks  v,  Heaton, 
44-116. 

25.  The  act  of  congress  providing  that 
lands  entered  under  the  United  States  home- 
stead laws  shall  not  become  liable  to  the  satis- 
faction of  debts  contracted  prior  to  the 
issuing  of  the  patent,  Tield  not  to  defeat  a 
mortgage  executed  before  the  issuing  of  the 
patent  for  the  security  of  a  prior  contracted 
debt :  Nycum  r.  McAllister,  33-374. 

20.  The  provision  of  the  homestead  act  that 
the  land  shall  not  become  liable  to  satisfao- 
tion  of  claimant's  debts,  contracted  prior  to 
the  issuance  of  the  patent,  does  not  deprive 
the  claimant  of  the  power  to  mortgage  the 
property  before  the  time  for  making  final 
proof:  Fuller  V,  Hunt,  48-163. 

27.  A  mortgage  is  not  an  alienation  within 
the  provision  of  the  United  States  statutes 
prohibiting  alienation  of  such  claims :  Ilnd, 

28.  Entry  in  trust:  A  contract  by  which 
one  party  makes  entry  of  pubhc  land  with 
funds  furnished  by  another  under  an  agree- 
ment that  he  will  deed  to  the  peraon  furnish- 
ing such  funds  a  portion  of  the  lands  entered 
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is  binding  and  may  be  enforced:  Ellis  v, 
Mosier,  2  G.  Gr.,  246. 

29.  The  undertaking  of  one  person  to  en- 
ter a  tract  of  land  for  himself  and  others 
entitled  thereto,  they  agreeing  to  repay  to  him 
a  suitable  pro  rata  sum  to  cover  the  expenses 
and  trouble,  may  be  enforced.  A  mortgage 
lies  at  the  basis  of  the  transaction:  Bryant 
V.  Hendricks,  5-256. 

80.  Pre-emption  cannot  be  made  by  one 
person  in  the  name  of  another  nor  by  one 
person  in  liis  own  name  in  the  interest  of  or 
in  trust  for  another.  Such  an  act  would  be 
fraudulent.  Therefore  a  party  who  furnishes 
money  to  another  with  which  to  buy  out  a 
pre-emption  claim  and  enter  the  land  in  his 
own  name  acquires  no  interest  in  the  land : 
De  Land  v.  Day,  45-37. 

81.  A  person  desiring  the  benefit  of  the 
pre-emption  laws  must  make  settlement  upon 
the  lands  in  j>erson.  It  cannot  be  done  by 
agent  or  proxy ;  and  where  plaintiff  had  em- 
ployed defendant  to  hold  and  occupy  his  pre- 
emption claims  for  him,  and  defendant  in- 
stead took  out  a  homestead  claim  thereon  in 
his  own  name,  held,  that  plaintiff  had  no 
legal  claim  and  that  he  could  not  recover 
damages  from  defendant  for  defrauding  him 
therein :  Walker  v.  Stone,  48-92. 

Further  as  to  entry  in  trust,  see  Tbustb, 
§§32-24. 

82.  Setting  aside  entry:  Where  a  person 
claiming  the  right  to  pre-empt  land  is  pre- 
vented from  doing  so  by  reason  of  a  previous 
pre-emption,  he  may  by  proper  proceedings 
have  the  prior  certificate  canceled  and  thus 
be  entitled  to  make  his  entry:  Rogers  v, 
Vass,  6-405. 

88.  The  holder  of  a  certificate  of  entry  of 
land  may  maintain  an  action  to  contest  the 
validity  of  a  subsequent  certificate  upon  the 
same  land :  Colvin  v.  McCaHky,  9-585. 

84.  It  is  competent  for  the  officers  of  the 
land  department  to  cancel  sales  and  entries 
of  land  which  they  may  find  improperly 
made :  Belloim  v,  Todd,  84-18. 

8di  Where  a  party  applied  to  enter  land 
which  he  occupied  and  had  improved,  and 
such  application  was  refused  on  the  ground 
that  the  land  belonged  to  the  county  under 
the  swamp  land  grant,  and  afterwards  an- 
other party  with  knowledge  of  his  claim 
procured  a  decision  that  the  land  was  subject 


to  entry,  and  entered  and  obtained  a  patent 
for  the  same,  held,  that  on  the  ground  of 
fraud  a  court  of  equity  would  decree  that 
the  patentee  held  the  land  in  trust  for  the 
person  in  possession,  even  though  the  one  in 
possession  had  no  certificate  or  other  evidence 
of  title :  Bisson  v.  Curry,  35-72. 

86.  Where  a  certificate  of  entry  of  public 
lands  was  issued  under  a  law  prohibiting  an 
assignment  thereof,  and  the  fact  of  non-aa- 
signability  was  stated  on  the  certificate,  held, 
that  one  who  purchased  the  same  from  the 
holder  could  not  complain  of  any  cancella- 
tion which  was  valid  against  the  person  to 
whom  the  certificate  was  issued,  although' 
the  purchaser  himself  had  no  knowledge 
thereof:  Burlington  <Sb  M.  R,  R,  Co.  v. 
Clingman,  48-306. 

87.  Where  an  entry  of  public  lands  was 
made  by  forged  scrip  and  the  entry  was  af- 
terwards canceled,  held,  that  the  title  of  the 
lands  did  not  pass  from  the  government,  and 
though  the  pre-emptor  was  afterwards  per- 
mitted to  enter  the  same  lands  upon  substi- 
tuted valid  scrip,  yet  it  was  not  taxable  in 
his  hands  previously  to  the  time  of  such  sub- 
sequent valid  entry.  Also  held,  that  in  such 
case  the  subsequent  valid  entry  would  not 
relate  back  to  the  original  entry  so  as  to  ren- 
der such-  taxation  legal:  Reynolds  v.  Fly* 
mouth  County,  55-90. 

88.  Power  to  restore:  The  power  to  re- 
store a  canceled  location  goes  with  the  power 
to  cancel,  and  where  one  made  location  upon  a 
tract  formerly  located  by  another  whose  loca- 
ti<^n  had  been  canceled  by  tlie  commissioner, 
held,  that  upon  the  restoration  of  the  latter, 
such  second  location  was  of  necessity  can* 
celed :  KleiiVs  Heirs  t\  Argenbright,  2&-498. 

89.  Bights  acquired  by  entry:  Where 
plaintiff's  right  to  land  under  a  public  entry 
thereof  rested  on  a  receiver's  certificate, 
while  the  papers  on  file  in  the  land  office  in- 
dicated that  the  entry  was  of  a  different 
tract,  held,  that  plaintiff  seeking  affirmative* 
relief  on  the  basis  of  such  entry  had  the  bur- 
den of  proof  and  under  the  evidence  did  not 
make  out  a  case :  White  v.  CJiioago,  R,  I.  dt 
P.  ie.  Co,,  46-222. 

40.  Marking  a  plat  of  land  upon  the  plat- 
book  as  entered  confers  an  equitable  title 
upon  the  party  making  the  entry,  and  he  is 
not  responsible  for  failure  of  the  officer  to 
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make  the  remaining  entries  in  the  books: 
Earmon  v,  Clayton,  51-36. 

41.  Title  passes  without  patent:  A  pur- 
chaser of  public  lands  who  has  received  a 
ootificate  acquires  full  and  complete  title, 
and  a  sabeequent  patent,  issued  in  pursuance 
of  such  (certificate,  does  not  convey  a  new 
title  but  simply  inures  to  the  perfection  of 
the  title  already  conveyed.  If  the  title  ac- 
quired under  the  certificate  has  been  trans- 
ferred to  another,  the  patent  issued  to  the 
original  holder  of  the  certificate  will  simply 
inure  to  the  benefit  of  the  original  grantee  of 
the  patent :  Cavender  v.  Smith,  8  G.  Gr.,  349. 

42.  A  government  patent  relates  back  to 
the  date  of  the  purchase:  Cavender  v. 
Siaith's  Heir9,  5h.157,  189. 

4S.  Where  defendant's  chain  of  title 
^gjginated  in  an  entry  by  laud  warrant,  the 
tract  entered  being  described  in  the  tract- 
book,  plat-book,  duplicate  certificate  of  loca- 
tion and  upon  the  warrant  as  in  range  16, 
which  property  was  taken  possession  of  and 
occupied  under  such  entry,  while  in  the  ap- 
plicaiion  it  was  described  as  in  range  6,  which 
tract  was  not  open  to  entry  at  that  time,  and 
eafasequently  the  tract  in  range  16  being  put 
upon  the  market  as  vacant  was  entered  by 
and  patented  to  plaintiff,  held,  that  the  de- 
scription of  the  tract  in  the  application  as  in 
range  6  was  evidently  a  mistake;  that  the 
fact  that  plaintiff  held  the  senior  patent  was 
tnunaterial  for  the  reason  that  the  junior 
patent  to  defendant's  grantor,  when  issued, 
related  back  to  the  date  of  that  entry,  and  that 
the  patent  to  plaintiff  having  been  issued 
cootrary  to  law  was  void,  and  the  patentee 
acquired  no  rights  under  it :  Weeks  v,  Loy, 
52-202. 

44.  After  a  sale  of  land  to  a  person  mak- 
ing entry  thereof,  the  goveiiiment  parts  with 
all  power  over  the  same  and  holds  the  title 
in  trust  for  him,  and  can  make  no  further 
valid  sale  until  such  purchase  is  first  set 
leidein  a  proper  proceeding.  The  govern- 
ment has  no  power  to  cancel  a  certificate  of 
purchase  after  it  has  duly  issued :  Arnold  v. 
Grimes,  2-1. 

4«.  Upon  receipt  of  a  certificate  of  pur- 
chase, a  pre-emptor  of  public  lands  becomes 
a  holder  of  the  title  and  a  subsequent  patent 
mereJy  conveys  the  naked  legal  title  remain- 
ing in  the  United  States.    The  issuance  of 


the  patent  is  a  ministerial  act :  Cody  v,  Eigh- 
mey,  54-615. 

46.  A  certificate  of  purchase  cannot  be 
canceled  or  set  aside  any  more  than  could  a 
patent:  Ibid, 

47.  The  entry  of  land  and  issuance  of  a 
certificate  of  location  transfers  to  the  pur- 
chaser at  the  time  all  the  property  held  by 
the  government  in  the  land  and  confers  upon 
such  purchaser  all  the  equity  thereto.  The 
government  retains  thereafter  only  the  for- 
mal legal  title  in  trust  for  the  purcha^r  until 
the  patent  issues :  Waters  v.  Bush,  42-255. 

48.  The  purchaser  may  by  proper  assur- 
ances convey  his  right  to  the  land  before  the 
issuance  of  the  patent  to  him,  and  his 
grantees  become  entitled  to  all  rights  passing 
under  such  patent.  The  fact  that  the  govern- 
ment issues  tlie  patent  to  the  first  purchaser 
does  not  confer  upon  him  or  his  grantees 
any  title  or  equities  which  can  be  enforced 
against  a  purchaser  of  the  title  held  under 
the  certificate  of  location :  Ibid. 

49.  Where  land  has  been  once  entered,  the 
legislature  has  no  authority  to  change  the 
entry  and  issue  a  certificate  to  a  subsequent 
applicant.  The  entry  of  the  land  and  the 
issuing  of  the  certificate  transfer  to  the  pur- 
chaser at  the  time  all  the  property  held  by 
the  government  in  the  land,  and  confer  upon 
him  an  absolute,  unconditional  right  thereto. 
A  patent  under  such  subsequent  entry  would 
be  void  and  the  patentee  would  acquire  no 
rights  thereunder :  Rankin  v,  Millpr,  43rll» 

50.  The  purchaser  of  land  from  the  United 
States  may  convey  the  same  while  he  is 
the  holder  of  a  certificate  of  location,  prior 
to  the  issuing  of  the  patent,  so  as  to  pass  the 
title  of  the  land  to  his  grantee.  In  such 
cases  the  holder  of  the  certificate  is  the 
owner  of  the  land,  and  although  the  naked 
technical  title  remains  in  the  United  States 
until  the  patent  is  issued,  yet  in  equity  the 
title  is  in  the  purchaser.  The  issuance  of 
the  patent  only  perfects  the  evidence  of  his 
ownership :  Sillynuxn  v.  King,  86-207. 

51.  A  person  who  has  received  a  certificate 
of  purchase  of  public  land  has  an  equitable 
title  which  he  can  sell  and  convey,  although 
a  patent  has  not  yet  been  issued  to  him: 
McDanid  v.  Large,  55-312. 

5:2.  A  patent  for  land,  when  issued,  oper- 
ates to  vest  the  title  in  the  grantee,  and,  by 
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taking  relation  back  to  the  date  of  the  certifi- 
cate of  location,  cuts  off  a  duplicate  cer- 
tificate issued  to  another  party :  KleirCa  Heirs 
V,  Argenhright,  26-493. 

53.  Posse!»sioii  of  homesteader  or  pre- 
emptor  not  adverse:  An  entry  to  pre-empt 
a  homestead  presupposes  the  title  to  be  in 
the  United  States.  Mere  possession  for  the 
purpose  of  homestead  or  pre-empting,  how- 
ever long  continued,  cannot  ripen  into  title, 
as  the  statute  of  limitations  does  not  run 
against,  the  United  States  or  a  grantee  of  the 
United  States.  The  statute  of  limitations 
based  upon  such  adverse  possession  will  not 
commence  at  least  prior  to  the  grant :  Bel- 
lows V,  Todd,  39-209. 

54.  The  statute  of  limitations  will  run 
against  the  holder  of  a  certificate  of  purchase, 
who  has  conveyed  the  same,  although  he  has 
not  yet  acquired  a  legal  title  by  patent :  Cady 
V,  Eighmey,  54-615. 

55.  Sale  of  claim  nnderexccation:  After 
an  interest  in  public  lands  has  been  granted 
to  an  individual,  it  becomes  subject  to  the 
control  of  local  legislation  and  like  other  land 
may  be  made  subject  to  sale  on  execution. 
Therefore,  held,  that  an  interest  acquired  by 
payment  and  the  issuance  to  the  purchasers 
of  a  receiver's  receipt  might  be  subject  to 
flale  under  execution,  although  the  patent 
from  the  government  had  not  yet  issued: 
Ijem  V,  Thompson,  Mor.,  235. 

56.  Patent:  The  term  patent  unquestion- 
ably refers  to  the  instrument  executed  by 
the  proper  officers  of  the  government  as  evi- 
dence of  the  title  to  the  land  transferred  to 
the  patentee :  Fisher  v.  Wisner,  34-447. 

57.  A  patent  cannot  be  impeached  in  a 
court  of  law  for  fraud :  Arnold  v,  OHmes, 
3  G.  Gr.,  77. 

58.  But  if  it  is  absolutely  void  on  its  face, 
or  the  issuance  thereof  was  without  author- 
ity or  was  prohibited  by  statute,  or  the  state 
had  not  title,  it  may  be  impeached  collater- 
ally in  a  court  of  law :  Ibid, 

59.  An  instrument  of  the  character  of  a 
patent  cannot  be  avoided  or  impeached  for 
fraud  in  a  collateral  action,  but  must  be  at- 
tacked, if  at  all,  in  a  direct  proceeding  to 
annul  and  set  it  aside :  Klein's  Heirs  v.  Ar- 
genhright,  26-493. 

60.  Where  a  patent  is  by  mistake  or  acci- 
dent issued  in  the  name  of  the  wrong  party, 


it  may  on  application  to  the  commissioner  of 
the  general  land  office  be  canceled,  and,  in 
a  proper  case,  a  court  of  diquity  will  disregard 
it  and  give  relief  against  the  mistake  or  acci- 
dent to  the  person  entitled  to  the  property: 
David  V,  Rickabaugh,  82-540. 

61.  The  recording  laws ;  notice:  The  re- 
cording laws  have  no  application  to  the  dis- 
posal of  public  land,  and  the  purchaser  from 
the  first  patentee  can  have  no  protection  as 
against  such  equitable  relief:  Ibid, 

62.  As  between  conflicting  entries,  the 
doctrine  of  notice  is  utterly  discarded: 
Arnold  v.  Grimes,  2-1;  Klein's  Heirs  v, 
Argenbright,  26-493. 

63.  The  i*ecording  acts  are  not  applicable 
in  case  of  confiicting  entries  of  public  lands : 
Harmon  v.  Clayton,  51-36. 

64.  No  question  of  registry  or  want  of  no- 
tice can  arise  upon  the  assurance  given  by 
the  government  upon  the  conveyance  of  pub- 
lic lands.  The  purchaser  from  the  patentee 
under  a  void  patent  acquires  no  priority  over 
a  claimant  under  a  prior  valid  patent,  even 
though  he  purchased  without  notice  of  the 
prior  valid  patent:  Rankin  v.  Miller,  48-11. 

65.  In  an  action  at  law  the  title  conveyed 
by  a  patent  must  prevail  over  any  equitable 
rights  prior  to  such  patent,  and  the  party  de- 
siring to  rely  upon  such  rights  as  against  the 
patent  must  seek  his  relief  in  a  court  of 
equity :  Harmon  v,  Steinman,  9-112. 

b.  By  legislative  grant. 

66.  Power:  The  legislative  act  of  the  sov- 
ereign power  in  making  a  grant  of  land  is 
just  as  effective  to  pass  the  title  as  could  be 
any  form  of  deed  executed  by  its  officers: 
Courtright  v.  Cedar  Rapids  <!b  M,  R.  R,  Co,, 
35-886. 

67.  A  legislative  grant  of  land  will  pass 
title  to  the  grantee  without  a  patent  or 
formal  conveyance:  Chicago,  R,  I,  A  P,  R, 
Co,  V.  Brown,  40-333;  Page  County  v.  Bur- 
lington dr  M,  R.  R,  Co,,  40-520. 

08.  Constraction  of  grant:  Grants  of 
land  by  congress  are  to  be  strictly  construed, 
and  most  strongly  against  the  grantee :  Ce- 
dar Rapids  <fc  Jf.  R,  R,  Co,  v.  Carroll 
County,  41-153. 

61).  Where  congress  granted  a  certain  rail- 
way the  odd  numbered    sections   of  land 
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within  certain  limits  along  a  proposed  line 
thereof,  and  afterwards  an  act  was  passed 
changing  and  shortening  such  proposed  line, 
and  providing  that  the  company  should  be 
entitled,  for  such  modified  line,  to  the  same 
lands  and  to  the  same  amount  of  land  per 
mile  as  originally  provided,  held,  that  the 
company  was  entitled  to  the  same  amount 
of  lands  per  mile  for  the  new  line  and  no 
more:  Cedar  Rapids  A  M.R.  R.  Co.  v.  Her- 
ring, 52-687. 

70.  This  act  of  congress  (June  2,  1864) 
granting  to  the  state  certain  land  for  rail- 
way purposes  is  no  exception  to  the  uniform 
practice  of  congress  to  determine  the  quan- 
titj  of  land  the  road  shall  take  by  the  length 
of  the  road  actually  constructed,  and  not 
merely  the  line  determined  upon  or  origi- 
nally located :  Cedar  Rapids  <fc  M.  R.  R.  Co, 
V,  Herring,  110  U.  8.,  27. 

71.  Where  a  grant  of  land  to  the  state,  to 
aid  in  the  construction  of  a  railroad,  provided 
that  one  hundred  and  twenty  sections  in- 
cluded in  the  continuous  length  of  each  mile 
of  such  railroad  might  be  disposed  of  by  the 
state  before  any  portion  of  such  railroad  was 
built,  held,  that  such  one  hundred  and  twenty 
sections  might  be  selected  within  any  con- 
secutive twenty  miles  of  such  proposed  road : 
Courtright  v.  Cedar  Rapids  <fc  M.  R.  R.  Co., 
35-386;  Railroad  Land  Co.  v.  Courtright,  21 
Wall.,  310;  MiUer  v.  Iowa  Land  Co.,  56-874. 

As  to  construction  of  Des  Moines  river 
grants^  see  infra.  III. 

72.  Confllefing  ^grants:  The  act  of  con- 
gress of  1856  appropriating  land  to  the  state 
in  alternate  sections  to  aid  the  construction 
of  certain  railways,  but  reserving  from  its 
operation  lands  previously  appropriated  to 
any  purpose,  and  prohibiting  private  entry 
until  the  lines  were  definitely  established, 
held  not  to  give  to  a  railroad  holding  there- 
under prior  rights  to  portions  previously 
selected  as  swamp  lands:  Fremont  County  v. 
Burlington  A  M.  R.  R.  Co.,  22-91. 

73.  The  act  of  the  commissioner  of  the 
general  land  office  in  certifying,  under  a  rail- 
road grant,  land  which  had  passed  under  the 
swamp  land  grant,  is  void  because  contraven- 
ing the  vested  rights  of  the  county,  and  does 
not  preclude  the  courts  from  inquiring  into 
and  determining  the  same :  Ibid. 

74.  Where  under  an  act  of  congress  lands 


are  conveyed  to  the  state  from  the  United 
States  to  aid  in  the  construction  of  a  railroad 
within  the  state,  and  the  state  makes  its 
selection,  and  the  lands  are  conveyed  to  the 
railroad  company,  the  state  by  thus  manifest- 
ing its  acceptance  of  the  grant  is  thereby 
estopped  from  claiming,  twenty-five  years 
after,  the  same  lands  as  a  part  of  the  swamp 
land  grant.  A  provision  in  the  former  grant 
that  the  lands  are  subject  to  valid  interven- 
ing rights,  under  the  facts,  cannot  operate  as 
a  restriction  in  favor  of  the  .state :  Hough  v. 
Buchanan,  27  Fed.  Eep.,  828. 

75.  In  an  action  by  one  railway  company 
against  another  for  lands  lying  within  the 
limits  of  the  land  grant  to  each,  held,  that 
plaintiff  could  not  recover  for  the  reason  that 
its  claim  was  forfeited  by  failure  to  comply 
with  the  terms  of  the  grant,  even  though 
they  had  not  been  formally  resumed  by  the 
state,  and  the  further  reason  that  if  plaintiff 
was  entitled  to  any  lands,  there  were  suffi- 
cient within  its  grant  to  satisfy  its  claims 
without  taking  the  lands  in  dispute: 
McGregor  &  M.  R.  R.  Co.  v.  Sioux  City  <Sb 
St.  P.  R.  Co.,  49-604. 

76.  Where  the  limits  of  land  grants  to  two 
railroads  overlap  and  there  is  no  express 
priority  touching  either,  the  statute  must  be 
construed  to  give  each  an  undivided  half  of 
the  part  overlapping:  Chicago,  M.  <&  St.  P. 
R.  Co.  V.  Sioux  City  db  St.  P.  R.  Co.,  3 
McQ-ary,  280. 

77.  Tlie  title  acquired  from  the  United 
States  to  the  land  within  the  ten-mile  limit, 
under  the  grant  by  congress  of  1864,  relates 
back  to  the  date  of  the  grant.  As  to  indem- 
nity lands  outside  of  the  ten-mile  and  within 
the  twenty-mile  limit,  title  relates  to  the  date 
of  selection.  As  a  result  of  this  construction, 
if  two  railway  grants,  made  by  one  and  the 
same  act  of  congress,  overlap  as  to  their  ten- 
mile  limits,  each  road  takes  an  undivided 
moiety  as  to  the  overlapping  part  within  the 
conflicting  lines.  Where  the  twenty-mile 
limits  of  the  two  roads  overlap,  the  first  com- 
pany making  the  selection  within  this  tract 
will  have  title  without  sharing  with  the 
other.  Where  the  twenty-mile  ti'act  of  one 
road  overlaps  the  ten-mile  tract  of  the  other, 
the  latter  will  have  title  to  the  lands  within 
the  ten-mile  limit  without  sharing  with  the 
other  company :  Sioux  City  &  St.  P.  R.  Co. 
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V.  Chicago,  M.  cfc  St  *P,  R.  Co.,  117  U.  S., 
406. 

.  78.  In  a  particular  case,  however,  held, 
that  the  lands  within  the  overlapping 
twenty-niUe  limits  wore  properly  divided  by 
the  court  below  between  the  two  roads  be- 
cause of  the  circumstances  under  which  the 
title  had  been  placed  by  the  state  as  the 
trustees  of  both  parties  and  also  by  the  action 
of  the  general  land  office  ;  Ibid, 

As  to  conflicts  between  swamp  lands  and 
railroad  gi-ants,  see  also  infra,  gg  156-160. 

As  to  conflict  between  Des  Moines  river 
land  grant  and  raih-oad  grant,  see  infra, 
§§  121-125. 

79.  Railroad  grant  in  present!:  The 
grant  of  public  land  to  a  railroad  company  in 
the  nature  of  a  float  depending  upon  the  loca- 
tion of  the  road  is  a  grant  in  presenti  to 
specified  land  as  defined  at  the  time  the  loca- 
tion of  the  road  is  made ;  and  field,  that  a 
person  making  a  homestead  entry  after  such 
definite  location  and  before  the  certification 
of  the  land  to  the  railway  company  acquired 
no  right  thereto :  Blair  Torvn  Lot,  etc.,  Co.  v. 
Kitteringham,  43-462. 

80.  The  land  grants  of  congress  to  the 
state  of  Iowa  in  aid  of  the  construction  of 
railroads  in  Iowa  were  grants  in  presenti, 
passing  the  title  without  conveyance  or  other 
assurance :  Ooodnow  v.  Wells,  67-654. 

81.  Location  of  line:  Although  these 
grants  were  in  presenti,  yet  the  title  to  the 
lands  did  not  vest  in  the  railroad  company  as 
against  pre-emptions  made  before  the  filing 
of  maps  designating  the  line  as  located,  and 
did  not  become  perfect  merely  upon  the  lo- 
cation of  the  road  upon  the  face  of  the  earth 
by  the  setting  of  stakes:  Iowa  Falls  <Sb  8.  C. 
R.  Co.  V.  Beck,  67-421. 

82.  A  railroad  grant  made  with  reference 
to  certain  limits  on  either  side  of  tlie  line  as 
it  should  be  fixed,  held  not  to  pass  title  to  the 
railway  until  the  line  was  definitely  located 
upon  the  ground ;  and  therefore  field,  that  a 
swamp  land  grant  made  prior  to  such  defi- 
nite location  took  precedence  of  any  claim 
of  title  under  the  railway  grant :  American 
Emigrant  Co.  v,  Cfiicago,  R.  I.  <Sb  P.  R.  Co., 
47-515. 

88.  Where  a  grant  of  land  was  made  to 
aid  in  the  construction  of  a  railroad  consist- 
ing of  the  odd-numbered  sections  within  a 


certain  distance  of  the  line,  and  also  provid- 
ing that  the  grantee  might  select  within  other 
limits  deficiency  lands  for  any  portions  of 
such  odd  sections  which  had  been  sold  by 
the  United  States  before  the  definite  location 
of  the  line  of  the  road,  field,  that  the  survey 
and  location  of  the  road  and  the  filing  of  the 
map  thereof  in  the  proper  office  was  a  suffi- 
cient location  to  designate  the  lands  within 
the  limits,  to  which  the  grant  at  once  attached, 
and  the  selection  of  the  deficiency  lands 
then  made,  sufficiently  designating  those 
lands,  could  not  be  questioned :  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Grinndl,  51-476  . 

84.  Where  a  grant  was  made  in  presenti  in 
the  nature  of  a  float  until  such  time  as  the 
specified  tracts  could  be  ascertained  by  a 
location  of  the  line  of  the  road,  and  subse- 
quently an  amendatory  act  referring  to  the 
line  or  road  as  thus  located  authorized  the 
conveyance  by  the  secretary  of  the  interior 
of  lands  selected  from  time  to  time  as  the 
construction  of  the  road  progressed,  tieldy 
that  upon  selection  aud  certification,  the 
title  of  the  company  related  back  to  the  date 
of  the  grant  and  was  superior  to  a  pre-emp- 
tion entry  made  subsequently  to  the  last  act: 
Burlington  <&  M.  R.  R.  Co.  v.  Lawson,  58- 
145. 

85.  Change  of  line:  A  subsequent  change 
of  route  authorized  by  act  of .  congress,  fvdd 
not  to  operate  to  divest  a  grant  under  which 
the  title  to  lands  had  already  vested :  Chi- 
cago, R.  I.  <fe  P.  R.  Co.  V.  GrinneU,  51-476. 

86.  The  grant  made  to  Iowa  by  act  of 
congress  of  1856  to  aid  in  the  construction 
of  railroads  was  a  grant  in  presenti  which 
took  effect  upon  the  location  of  the  road, 
and  the  title  to  lands  panted  was  not  di- 
vested by  the  reconstruction  of  tlie  road  upon 
a  new  line  by  authority  of  another  act  of 
congress  which  allowed  the  company  to  select 
other  lands  in  making  the  change,  but  did 
not  provide  that  the  lands  within  the  former 
limits  should  revert  to  the  United  States: 
Grinndl  v.  Railroad  Co.,  103  U.  S.,  739. 

87.  Indemnity  lands:  Under  an  act  grant- 
ing to  a  railroad  company  every  alternate 
section  of  lands  designated  by  odd  numbers, 
for  six  sections  in  width,  on  each  side  of  the 
road  as  constructed,  and  providing,  further, 
that  the  company  should  have,  for  any  de- 
ficiency aiising  from  the  fact  that  the  lands 
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thus  described  had  been  all  disposed  of,  in- 
demnity lands  to  be  selected  within  certain 
other  limits,  Tidd,  that  the  provision  for  in- 
demnity a^fainst  failure  of  title  by  a  grant  of 
a  specific  amount  of  lands  in  place  should 
not  be  extended  to  cover  a  failure  in  quantity 
where  the  specific  lands  granted,  although 
not  otherwise  disposed  of,  did  not  amount  to 
the  number  of  acres  per  mile  intended  to'  be 
granted :  Cedar  Rapids  dt  M,  R,  R.  Co,  v. 
JeweU,  61-410. 

88.  A  grantee  entitled  to  indemnity  lands 
will  not  be  allowed  to  appropriate  for  that 
purpose  lands  disposed  of  by  the  government 
under  a  homestead  claim,  even  though  dis- 
posed of  subsequently  to  the  act  entitling  the 
grantee  to  such  indemnity,  so  long  as  other 
lands  subject  to  the  indemnity  and  not  other- 
wise disposed  of  by  the  government  remain 
sufficient  to  satisfy  the  claim  for  indemnity : 
Ibid. 

89.  Under  a  grant  making  provision  for 
indemnity,  the  department  at  Washington  is 
not  bound  to  reserve  any  lands  from  sale 
within  the  indemnity  limits  and  outside  the 
limits  of  the  grant,  until  the  railroad  com- 
pany files  its  map  showing  the  location  of 
the  road.  The  company  cannot  have  any 
right  of  selection  within  the  second  tract  un- 
til their  road  is  completed.  Where  the  rail- 
road neglects  to  do  both,  it  has  no  rights 
against  pre-emptioners  who  may  have  taken 
up  the  lands  in  the  meantime :  Cedar  Rapids, 
&  M.  R.  R,  Co.  r.  Her-ring,  110  U.  S.,  37. 

90.  The  right  to  indemnity  lands  does  not 
attach  to  any  particular  land  until  the  same 
is  selected  and  claimed :  Iowa  Falls  <Sb  S,  C. 
R,  Co.  V.  Beck,  67-431. 

91.  Conditions ;  waiyer  of  forfeiture  un- 
der: Breach  of  conditions  on  the  part  of  the 
grantee  under  a  grant  of  lands  for  the  con- 
struction of  a  railroad  can  only  be  taken  ad- 
vantage of  by  the  grantor,  and  if  such 
grantor  does  not  insist  upon  forfeiture,  or 
waives  the  performance  thereof,  the  rights 
of  the  grantee  are  unaffected :  Cedar  Rapids 
*if.  R  iZ.  Co,  V,  Sac  County,  46-343. 

92.  Where  the  title  is  vested  upon  the  lo- 
cation of  the  road  for  which  the  grant  was 
made,  the  condition  requiring  the  road  to  be 
constructed  within  the  time  limited  in  the 
grant  ia  waived  by  a  failure  to  enforce  the 
forfeiture  and  the  subsequent  certification  of 


the  lands,  and  a  stranger  cannot  take  ad- 
vantage of  such  condition :  Chicago,  R.  J.  <& 
P.  R.  Co,  V.  Ghnnnell,  51-476. 

98.  No  one  but  the  proper  government  of- 
ficers can  in  any  case  question  the  railroad 
company's  title  under  a  grant.  The  govem- 
mei)t  can  only  be  reinvested  with  the  lands, 
if  at  all,  by  some  direct  proceeding  on  its  own 
part:  GrinneU  v.  Railroad  Company,  108 
U.  S..  739. 

94.  Where  public  lands  were  granted  for 
the  construction  of  a  railroad  subject  to  the 
disposal  of  the  state  legislature,  held,  that 
the  state  had  the  power  to  make  such  dis- 
posal subject  to  the  conditions  imposed  by 
congress;  and  held,  that  any  forfeiture  to 
which  the  company  rendered  itself  liable  by 
failure  to  comply  with  the  conditions  might 
be  waived  by  the  United  States :  Chicago,  B, 
<fe  Q,  R,  Co.  V.  Lewis,  53-101. 

95.  So  a  failure  to  comply  with  the  condi- 
tions imposed  by  the  state  legislature  held 
not  to  amount  to  a  forfeiture  until  the  state 
had  exercised  the  right  reserved  to  it  to  re- 
sume the  grant  which  might  otherwise  be 
waived  by  the  state :  Ibid, 

90.  Failure  to  build  the  road  as  prescribed 
by  the  grant  will  not  defeat  the  legislation 
conferring  the  land  upon  the  company: 
Johnson  V,  Thornton,  54-144. 

97.  Where  the  state  was  authorized  to 
grant  certain  public  lands  to  a  railway  com- 
pany, upon  the  performance  of  certain  con- 
ditions, and  the  lands  were  granted  and 
conveyed  to  the  company  without  the  per- 
formance of  one  of  the  conditions,  h£ld,  that 
the  title  of  the  land  passed  to  the  company, 
and  that  no  further  claim  to  the  land  coiild 
be  asserted  by  the  state:  Dubuque  South- 
western 12.  Co.  V,  Cedar  Rapids  db  M,  R,  R, 
Co.,  66-366. 

98.  Certificate  of  lands  nnder  grant: 
The  statutory  provision  (Code,  §  98),  that 
where  lands  granted  to  the  state  by  act  of 
congress  shall  have  been  granted  by  the  state 
to  any  company  which  shall  have  complied 
with  the  conditions  of  the  grant,  the  register 
of  the  state  land  ofiice  is  authorized  to  pre- 
pare lists  signed  by  the  governor,  etc.,  which 
shaU  vest  title  in  the  grantee,  does  not  pre- 
scribe the  only  method  of  establishing  title 
under  such  a  grant.  Such  certificate  is  not 
essential  to  the  title,  but  it  may  be  made  out 
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by  proving  the  selection  of  the  land,  the  per- 
formance of  conditions,  etc. :  Chicago,  B.  <Sb 
Q.  R,  Co.  V.  Lewia,  5a-101. 

99.  The  certificate,  however,  if  introduced 
in  evidence,  dispenses  with  all  other  proof, 
and  makes  at  least  bl  prima  facie  case:  Ibid, 

100.  Certain  certificates  of  the  commis- 
sioner of  the  general  land  office  and  the 
governor  of  the  state  as  to  lands  selected 
under  land  grant,  and  the  completion  of  the 
road  as  required  in  such  grant,  held  admis- 
sible in  evidence  in  an  action  involving  the 
title  of  a  parcel  of  such  land :  Ibid, 

101.  Where  land  was  granted  by  the 
United  States  to  the  state  to  be  used  in  aid  of 
the  construction  of  a  railroad,  and  was  by  the 
state  grants  to  a  railroad  company,  to  be 
certified  to  it  by  the  governor  in  parts  as  the 
sections  of  the  road  were  completed,  heldy 
that  the  company  could  not  become  entitled 
to  a  certificate  to  any  portion  of  the  land  ex- 
cept upon  compliance  with  the  contract  under 
which  it  was  granted  by  the  state,  even 
though  the  provisions  of  that  act  might  be  in 
excess  of  the  authority  conferred  upon  the 
state  by  the  act  of  congress :  State  ex  rel.  v. 
Kirkwood,  14r-162. 

102.  Where,  acting  within  the  rules  pre- 
Bcribed  by  congress  and  not  interfering  with 
previously  acquired  substantial  rights,  the 
government  officers  dispose  of  the  public  do- 
main, the  title  thereby  acquired  cannot  be 
impeached  collaterally,  but  if  such  officers 
violated  vested  rights,  though  in  certifying 
lists  of  land  granted  previously  by  congress, 
such  violation  falls  within  the  judicial  cog- 
nizance the  same  as  if  the  rights  had  been 
invaded  by  the  individual  or  the  legislative 
department:  Fremont  County  v.  Burlington 
^M,  R,  R.  Co,,  2:^91. 

103.  Taxation  of  lands  embraced  in 
grant:  Lands  included  in  the  grants  to  the 
state  of  Iowa  by  act  of  congress  of  1856  in  aid 
of  the  construction  of  railroads  became  liable 
to  taxation  in  the  hands  of  the  railroad  com- 
panies accepting  them  after  the  performance 
of  the  conditions  of  said  grants  and  before 
sale:  Burlington  (Sb  M.  R,  R.  Co.  v.  Hayne, 
19-137. 

104.  Such  land  became  subject  to  taxation 
when  the  conditions  of  the  grant  were  per- 
formed, or,  in  other  words,  when  the  lands 
were  earned  by  the  grantees  by  the  perform- 


ance of  the  conditions  of  the  grant,  and  a 
patent  for  the  lands  issued  by  the  govern- 
ment to  the  state  was  not  a  necessary  pre- 
requisite to  their  being  subject  to  taxation, 
but  such  patents  were  evidence  of  the  fact  of 
such  lands  being  earned  by  the  grantees ;  and 
therefore  held,  that  such  lands  were  taxable 
for  subsequent  years:  Ooodnow  v.  Wells,  67- 
654;  Ooodnow  V.  Litchfield,  67-691. 

105.  Where  grants  of  land  from  the  United 
States  to  the  state  to  aid  in  the  construction 
of  railroads  provided  that  such  lands  should 
be  patented  by  the  governor  of  the  state  to 
the  company  as  the  same  should  be  earned 
by  the  building  of  the  road,  and  specified  the 
manner  in  which  the  road  should  be  built, 
held,  that  as  against  the  state  the  patent 
was  conclusive  evidence  that  the  lands  men- 
tioned therein  were  earned  when  patented, 
and  that  it  was  at  least  prima  facie  evidence 
that  the  patent  was  issued  as  soon  as  the 
land  was  earned.  Therefore,  held,  that  such 
land  was  not  taxable  until  the  issuance  of 
such  patent :  loica  Falls  cfc  S.  C.  R.  Co,  v. 
Cherokee  County,  37-483;  Iowa  Falls  <SbS,  C. 
R.  Co,  V,  Woodbury  County,  38-498. 

106.  And  held,  that  parol  evidence  was  not 
admissible  to  show  that  the  company  became 
entitled  to  the  land  prior  to  the  issuance  of 
such  patent  except  to  show  fraudulent  prac- 
tices. In  the  absence  of  fraud  the  patent  of 
the  governor  was  by  the  act  of  congress 
made  the  legal  evidence  that  the  lands  were 
earned :  Iowa  Falls  db  S.  C,  R,  Co.  v.  Wood- 
bury County,  38-498. 

107.  And  in  the  absence  of  any  allegation 
or  showing  of  connivance,  intentional  delay, 
bad  faith  or  fraud  on  the  part  of  the  com- 
pany, an  inquiry  as  to  the  time  it  became  en- 
titled to  the  land  was  precluded  by  the  pre- 
sumption that  the  governor  in  issuing  his 
certificat-e  properly  discharged  his  duty: 
Goodrich  v.  Beaman,  87-563. 

108.  Where  lands  were  thus  granted  to 
the  state  to  aid  in  the  construction  of  a  rail- 
road, h£ld,  that  the  act  contemplated  the  ac- 
quisition of  title  by  the  state  for  the  purpose 
prescribed  and  that  the  state  thus  became  a 
trustee  charged  with  the  appropriation  of  the 
land  for  the  object  contemplated  by  the  grant, 
and  that  under  the  terms  of  the  grant,  which 
provided  that  patents  should  be  issued  to  the 
state  from   time  to  time  upon  certificates 
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Bhowing  the  completion  of  sections  of  the 
road,  the  title  did  not  pass  to  the  state 
upon  le^slative  grant  but  only  upon  the  is* 
soance  of  the  patents.  And  further,  that 
under  an  act  of  the  state  legislature,  a  con- 
veyance by  the  state  to  the  railroad  must  be 
ordered  by  the  legislature  before  title  would 
pass  to  the  company,  and  that  it  was  for  the 
legislature  to  determine  when  the  conditions 
upon  which  conveyance  was  to  be  made 
were  complied  with,  and  that  until  such  con- 
veyance w^as  made  by  direction  of  the  legisla- 
ture, the  company  acquired  no  title  in  the 
land  subject  to  taxation :  Sioux  City  &  St  P. 
B,  Co.  V,  Oiceola  County,  43-318;  Sioux 
City  &  8t  P.  JB.  Co.  v,  Osceola  County,  50- 
177. 

109.  But  where  the  right  to  select  and  ob- 
tain certificates  for  such  lands  was  conceded, 
and  the  last  twenty  miles  was  completed 
prior  to  1861,  held,  that  the  lauds  were  sub- 
ject to  taxation  for  that  year,  the  subsequent 
certificates  of  the  governor  and  the  general 
land  office  being  but  evidence  of  an  existing 
title:  lotDa  Homestead  Co.  v,  Webster 
County,  21-221 1  Dubuque  <&  P.  IL  Co.  v. 
Webgter  County,  21-285. 

110.  Where  a  grant  of  land  was  made  to  a 
railway  company  to  be  identified  with  refer- 
ence to  the  line  of  the  railway  as  afterwards 
located  and  certified  to  the  company  upon 
the  establishment  of  such  line,  held,  that  the 
lands  so  granted  did  not  become  subject  to 
taxation  until  they  were  set  apart  to  the 
company  by  the  secretary  of  the  interior  as 
directed  by  the  act  making  the  grant:  Cedar 
Rapids  db  M.  B.  R.  Co.  v.  Carroll  County, 
41-153. 

111.  Under  a  grant  of  lands  to  a  railway 
company  for  the  construction  of  its  road  pro- 
viding that  it  should  become  entitled  to  cer- 
tain portions  thereof  upon  the  completion  of 
each  section  of  the  road  of  a  specified  length, 
the  court  was  equally  divided  as  to  whether 
the  construction  was  required  to  be  in  sec- 
tions from  one  specified  terminus  to  the  other, 
and  whether  title  to  any  land  passed  so  as  to 
be  snbject  to  taxation  until  the  continuous 
flections  of  the  road  up  to  the  section  con- 
tiguous to  which  the  land  was  located  had 
been  oonstnicted :  Ibid. 

112.  Where  lands  granted  to  a  railroad  for 
the  construction  of  its  line  had  not  been 


earned  by  a  completion  of  the  road  nor 
selected  by  it,  held,  that  such  lands  were  not 
subject  to  taxation,  and  the  railroad  com- 
pany was  not  estopped  from  setting  up  the 
fact  that  its  line  was  not  completed,  although 
it  should  have  been  completed  by  that  time, 
by  the  terras  of  the  grant,  such  failure  being 
a  matter  to  be  taken  advantage  of  by  the 
grantor  only:  Cedar  Rapids  <Sb  M.  R,  R.  Co. 
V.  Sac  County,  46-243. 

118.  The  certification  of  lands  by  the 
United  States  under  a  railroad  grant  cannot 
be  regarded  as  relating  back  to  the  time  of 
the  grant  for  the  purpose  of  rendering  valid 
a  tax  title  under  a  sale  made  before  the  land 
was  identified  under  the  grant,  and  while  it 
was,  therefore,  not  taxable :  Chrant  v.  Iowa 
R.  Land  Co.,  54r-678. 

114.  Where  the  question  at  issue  was 
whether  a  railway  company  had  become  enti- 
tled to  land  in  controversy  at  the  time  it  was 
assessed  for  taxation  and  was,  therefore,  prop- 
erly taxed  thereon,  held,  that  evidence  that 
another  portion  of  the  same  section  had  passed 
to  the  company  under  its  grant  was  admis- 
sible as  showing  that  it  had  become  entitled 
to  the  land  in  controversy,  and  was  liable  to 
taxation  therefor:  Chicago,  B.  <fc  Q.  R,  Co. 
V.  Holdstoorth,  47-20. 

Further  as  to  when  lands  acqtured  from 
the  United  States  become  taxable,  see  Taxa- 
tion, §§  27-51. 

III.  De8  Moines  biver  land  grant. 

115.  Construction  ofs  Under  the  act  of 
congress  of  1846,  making  a  grant  of  lands  to 
the  territory  of  Iowa  for  the  purpose  of  aid- 
ing such  territory  to  improve  the  navigation 
of  the  Des  Moines  river,  held,  that  a  certain 
tract  of  lands  not  included  among  the  lands 
originally  certified  under  the  grant,  but  in- 
cluded among  the  lands  subsequently  certi- 
fied as  coming  within  such  grant,  and  situ- 
ated above  the  Racoon  Forks,  was  not  within 
the  grant  as  originally  construed,  and  there- 
fore a  purchaser  of  the  same  from  the  gov- 
ernment prior  to  the  withdrawal  of  the  land 
above  the  forks  had  a  good  title :  Des  Moines 
Nav.  <fc  R.  Co.  V.  Cooper,  41-275. 

116.  AJiBoheld,  that  the  terminal  line  of 
the  lands  which  were  surveyed  under  the 
original  grant  was  not  a  line  east  and  west 
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through  the  Racoon  Forks,  nor  one  north  and 
south,  but  one  approximately  at  right  angles 
to  the  river,  determined  by  the  certificatee 
of  the  land  office  at  the  time  as  to  what  was 
and  what  was  not  included :  Ibid. 

117.  Although  the  odd-numbered  sections 
above  the  Racoon  Forks  were  not  included  in 
the  original  Des  Moines  river  grant,  yet  be- 
ing withdrawn  from  pre-emption  in  1860, 
no  title  by  pre-emption  could  be  acquired 
after  that  time.  The  resolution  of  congress 
of  March  d,  1861,  related  only  to  purchasers 
from  the  state  in  the  bona  fide  belief  that  the 
original  grant  conveyed  such  land  to  the 
state:  BuUard  v.  Des  Moines  &  FL  D.  R. 
Co.,  62-^3. 

118.  The  Des  Moines  river  grant  of  1846, 
on  being  strictly  construed  against  the 
grantees,  does  not  convey  land  above  the 
Racoon  Forks.  That  act  was  a  direct  grant 
to  the  state  of  Iowa  of  an  undivided  moiety 
of  the  whole  tract  lying  on  each  side  of  the 
river  from  the  Racoon  river  to  the  Missouri 
line:  Dubuqtie,  etc.,  It.  Co.  v.  Litchfield,  38 
Howard,  66. 

119.  No  authority  was  conferred  upon  the 
executive  officers  administering  the  public 
lands  to  do  more  than  to  make  partition  be- 
tween the  tenants  in  common,  Iowa  and  the 
United  States.  The  determination  of  the  ex- 
tent of  this  grant  is  a  judicial  and  not  an 
executive  question;  hence  a  purchaser  can 
take  no  title  to  lands  north  of  the  forks 
granted  by  the  executive  department  under 
its  holding  that  the  grant  applied  to  land  on 
the  river  above  the  forks :  Ibid. 

120.  For  a  history  of  the  Des  Moines  river 
land  grants,  and  the  litigation  with  reference 
thereto,  see  Williams  v.  Baker,  17  Wall., 
144. 

121.  Confliet  between  Des  Moines  river 
and  railroad  grants:  Neither  the  state  nor 
the  railroad  companies  for  whose  benefit  the 
grant  of  1856  was  made  took  any  title  by  that 
act  to  lands  then  claimed  to  belong  to  the 
Dee  Moines  river  grant  of  1846.  By  the  joint 
resolution  of  1861  and  the  act  of  1863  the 
state  received  title  to  such  lands  for  the  use 
of  those  to  whom  she  had  sold  them  as  a 
part  of  the  grant  and  for  such  other  piupc^es 
as  had  become  proper  under  the  grant :  Wol- 
cott  V.  Des  Moines  Land  Co.,  5  Wall.,  681; 
Des  Moines  Nav.  Co.  v.  Burr,  5  Wall.,  689; 


Williams V.  Baker,  17  Wall,,  144;  Homestead 
Co.  V.  Des  Moines  Valley  R.  Co.,  17  Wall.,  158. 

122.  Neither  the  railroad  companies  nor 
their  grantees  are  oestuis  que  trustent  for  any 
portion  of  the  indemnity  lands  obtained  by 
the  state  under  the  act  of  congress  of  July 
13,  1863,  it  having  been  decided  and  re- 
affiirmed  that  the  grant  of  1856  (the  railroad 
grant)  did  not  include  the  lands  claimed  by 
the  state  to  belong  to  the  river  improvement. 
The  Des  Moines  Valley  Railroad,  which  took 
under  a  general  grant  of  the  state  made  to 
another  railroad  of  all  the  lands  granted  to 
the  state  by  congress,  cannot  claim  to  be  a 
cestui  que  trust  under  the  act  of  1863,  be- 
cause the  railroad  never  had  any  title  certi- 
fied by  the  requisite  authority  which  has 
proved  invalid :  Homestead  Co.  v.  Des  Moines 
Valley  R.  Co.,  17  WaU.,  158. 

128.  The  railroad  company  cannot  recover 
back  taxes  paid  because  of  ignorance  of  its 
rights  and  in  good  faith,  when  not  requested 
so  to  do  by  the  party  having  the  true  title: 
Ibid. 

124.  As  between  the  railroad  grant  and 
the  Des  Moines  river  grant,  lield,  that  the 
latter  as  originally  made  did  not  cover  lands 
north  of  the  Racoon  Forks,  and  a  confirma- 
tion thereof  was  inferior  to  the  title  of  plaint- 
iff derived  under  the  railroad  grant:  Du- 
buque <fc  S.  C.  R.  Co.  V.  Des  Moines  Valley 
R.  Co.,  54-89;  S.  C,  109  U.  S.,  339. 

125.  Further  held,  that  such  lands  were  in 
fact  reserved  so  as  not  to  pass  under  the  rail- 
road grant,  though  not  yet  surveyed,  and 
that  the  fact  that  they  were  not  certified  un- 
der the  river  ^rant  until  after  the  railroad 
grant  was  made  would  not  operate  to  pass 
them  under  the  railroad  grant  from  which 
they  were  reserved :  Ibid. 

126.  Further  Jveld,  that  a  mistake  of  the 
officers  of  the  government  in  certifying  un- 
der the  river  grant  certain  lands  upon  a 
branch  instead  of  the  main  river,  would  not 
operate  to  defeat  title  to  other  lands  properly 
certified  along  the  main  stream :  Ibid. 

127.  Indian  title:  Also  held,  that  although 
at  the  time  of  the  original  river  grant  some  of 
the  lands  were  embraced  in  an  Indian  reser- 
vation, nevertheless  at  the  time  of  the  rail- 
road grant  the  Indian  title  was  extinguished 
and  the  lands  were  by  proper  autLority 
reserved  for  the  improvement  of  the  river 
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and  therefore  were  not  included  in  the  rail- 
road grant:  Ibidn 

12S.  Tliere  is  no  Indian  title  in  the  way  of 
the  grant  of  lands  made  in  aid  of  the  im- 
proveraent  of  the  Des  Moines  river  by  act  of 
congress  of  1862,  and  the  title  of  the  Des 
Moines  Valley  Raih*oad  being  good  as  the 
grantee  of  the  state  under  that  act  of 
congress,  is  good  against  the  railroad  com- 
panies taking  under  the  acts  of  1856,  as  to 
lands  reserved  from  the  operation  of  the 
latter:  Dubuque  <St  S.  C.  M.  Co,  v,  Des  Moines 
Valley  R  Co.,  109  U.  S.,  329. 

1S9.  Iteser ration :  The  east  branch  is  not 
in  fact  the  Des  Moines  river,  and  the  list  of 
selections  under  the  act  of  1856  along  this 
branch,  made  by  the  stat«  and  approved  by 
the  eecretary,  were  mistakes  which  the 
record  shows  were  corrected  in  the  settle- 
ment between  the  state  and  United  States. 
This  does  not  change  the  reservation  nor 
work  an  estoppel .  The  reservation  is  to  have 
effect  according  to  its  terms  and  not  accord- 
ing to  any  mistaken  interpretation  which 
nay  have  been  given  to  them :  Ibid. 

130,  Entries  of  Des  Moines  river  lands: 
Where  lands  above  the  Racoon  Forks  were 
reserved  from  public  sale  under  the  Des 
Uoin^  river  grant  of  1846,  and  afterwards 
sacfa  grant  was  held  not  to  extend  above  the 
forks,  and  thereupon  a  new  grant  was  made 
bra  subsequent  act  by  which  it  was  provided 
that  the  same  lands  so  far  as  they  had  been 
reserved  from  public  sale  should  pass,  held, 
that  an  attempted  entry  of  such  lands  made 
<lnring  the  reservation  under  the  act  of  1846 
would  not  have  priority  over  a  subsequent 
grant.  The  withdrawal  of  lands  from  sale  and 
entry  under  an  erroneous  opinion  that  they 
were  included  within,  the  original  grant 
operated  as  the  reservation  of  such  lands 
entire:  Bellows  v.  Todd,  34-18. 

131,  Under  the  Des  Moines  river  grant  it 
was  not  the  purpose  of  congress  to  give  the 
state  the  power  to  take  lands  under  that  act 
which  had  been  reserved  for  any  purpose 
whatever:  Wolsey  v.  Chapman,  101  U.  S., 
755. 

132,  One  whose  patent  declares  him  to  be 
a  purchaser  under  the  school  grant  of  1841 
cannot  claim  the  benefit  of  the  acts  of  con- 
gresB  intended  to  quiet  the  title  of  bona  fide 
holders  under  the  act  of  1846,  although  his 
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land  maybe  within  the  territorial  limits  of 
the  latter  act :  Ibid. 

133.  Hence  if  the  state  has  no  title  to 
lands  supposed  to  have  been  acquired  by  the 
school  grant  of  1841,  but  which  were  in  fact 
reserved,  its  patent  to  such  lands  would  be 
void,  and  no  estoppel  could  arise  against  a 
claimant  who  took  from  the  state,  under  the 
act  of  1846,  the  same  lands  previously  granted 
to  him,  the  state  having  no  power  to  permit 
the  land  in  question  to  be  sold  in  either  case. 
The  title  to  such  lands  after  acquired  by  the 
state  under  the  act  of  1861  does  not  inure  to 
grantees  of  the  state  under  the  act  of  1841, 
for  the  reason  that  the  latter  act  was  only 
intended  to  give  title  to  bona  fide  holdei-s  un- 
der the  act  of  1846:  Ibid. 

184,  The  governor  was  expressly  author- 
ized to  convey  the  land  held  by  the  state  in 
trust  for  the  improvement  of  the  Des  Moines 
river  under  the  act  of  1846  to  the  Des  Moines 
Navigation  Company  under  the  joint  resolu- 
tion of  congress  of  March  22,  1858 :  Ibid. 

1 35.  The  reservation  of  lands  by  the  proper 
department  acting  within  the  scope  of  its  au- 
thority is  a  reservation  by  proclamation  of 
the  president  within  the  meaning  of  the 
school  grant  of  1841.  The  proclamation  by 
the  president  is  simply  his  official  public  an- 
nouncement of  the  order  reserving  the  lands : 
lUd. 

136.  Taxation:  Lands  lying  near  the  Des 
Moines  river  above  the  Racoon  Forks  in- 
cluded in  the  original  list  certified  to  the 
state  under  the  act  of  congress  of  1846,  for 
the  improvement  of  the  Des  Moines  river, 
and  always  treated  by  the  state  and  federal 
officers  as  a  part  of  said  grant,  were  liable  to 
taxation  in  the  hands  of  bonajlde  purchasers 
from  the  state  before  and  after  the  resolu- 
tion of  congress  of  1861  relinquishing  to  the 
state  for  the  benefit  of  such  purchasers  all 
interest  of  the  United  States  in  said  lands : 
Stryker  v.  Polk  County,  22-131. 

187.  While  prior  to  this  resolution  the 
technical  title  to  such  lands  may  have  re- 
mained in  the  United  States,  the  absolute 
title  did  not,  within  the  meaning  of  the  stat- 
ute exempting  federal  property  from  tax- 
ation, and  the  resolution  operated  from  the 
time  it  passed  from  the  state  so  as  to  render 
the  lands  taxable :  Ibid. 

138.  Under  the  Des  Moines  river  grant. 
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and  subsequent  legislation  confirming  and 
reviving  the  same  as  to  the  lands  above  the 
Racoon  Forks,  Jield,  that  such  confirmatory 
legislation  related  back  to  the  first  grant  and 
protected  the  title  from  that  date,  and  the 
lands  covered  bj  such  legislation  were  prop- 
erly subject  to  taxation  for  years  prior  to 
such  confirmation:  Litchfidd  v.  Hamilton 
County,  40-66. 

In  general,  as  to  when  lands  acquired  from 
the  government  become  taxable,  see  Taxa- 
tion, gg  27-61. 

As  to  the  legislation  and  other  facts  in- 
volved in  the  questions  arising  in  regard  to 
the  right  of  claimants  under  the  railroad 
grant  to  recover  taxes  paid  by  them  from  the 
holders  of  title  under  the  Des  Moines  river 
grant,  see  Taxation,  §§  864-880. 

IV.  Half-breed  tkact. 

189.  The  grant  of  lands  to  the  half-breeds 
(act  of  June  80,  1884)  was  a  grant  to  indi- 
viduals in  conmion  and  not  to  a  political 
organization.  The  political  jurisdiction  of 
the  lands  embraced  in  such  grant  remained 
in  the   United   States:  Haight  v,  Keokuk, 

4r-199. 

140.  Under  that  act,  passed  in  pursuance 
of  the  treaty  of  1824,  hddy  that  such  tract  be- 
came the  individual  property  in  common  of 
the  persons  for  whoso  benefit  the  grant  was 
made:  Webster  v,  Reid,  Mot,,  467;  Wright 
V.  Marsh,  2  G.  Gr.,  94. 

141.  Statutes  of  congress  and  of  the  ter- 
ritory relating  to  the  title  of  the  half-breed 
tract  and  partition  of  the  same,  considered : 
Telford  v,  Barney,  1  G.  Gr.,  576;  Wright  v. 
Millard,  8  G.  Gr.,  86. 

14S.  The  partition  of  the  half-breed  tract 
made  in  pursuance  of  the  statute  authorizing 
the  same  held  conclusive :  Wright  v.  Marsh, 
2  G.  Gr.,  94;  Barney  v.  Chittenden,  2  G.  Gr., 
165;  Powell  v.  Spaulding,  8  G.  Gr.,  448; 
Johnson  r.  Carson,  3  G.  Gr.,  499;  Hypfner 
V,  W'ate/i,  8G.  Gr.,  509. 

148.  The  decree  of  partition  was  conclusive 
as  to  all  parties  thereto :  Mason  v.  Messen- 
ger, 17-261 ;  Barney  v.  Miller,  18-460. 

144.  But  the  action  of  the  territorial  courts 
in  Webster  v,  Reid,  Mor.,  467,  upholding  the 
sale  of  the  half-breed  tract  on  execution  in 
such  partition  proceeding,  was  held  erroneous 


on  the  ground  that  there  was  no  service  of 
notice  on  the  owners,  and  as  the  proceeding 
was  inpersonam  and  not  in  rem,  the  court  ac- 
quired no  jurisdiction.  The  proceeding  was 
also  held  invalid  on  the  ground  that  the  act 
under  which  it  was  had  denied  the  right  of 
jury  trial:  Webster  v.  Reid,  11  Howard,  437. 

V.  Swamp  land  grant. 

a.  Title  amd   rights  of  state  under. 

145.  Grant  in  prosenti:  The  swamp 
land  grant  by  congress  to  the  state  of  Iowa 
operated  to  pass  the  title  at  once.  Subse- 
quent selection  and  patent  were  only  re- 
quired for  the  purpose  of  fixing  the  location 
and  description  of  the  lands  granted :  AUison 
t?.  Half  acre,  11-450. 

146.  The  act  of  congress  of  March  3,  1857, 
directing  the  patenting  of  swamp  and  over- 
flowed lands  previously  selected,  vested  title 
in  the  state  whether  the  land  thus  selected 
was  actually  swampy  or  not :  Fremont  County 
V,  Burlington  cfc  M.  R.  R.  Co.,  22-91;  Mont- 
gomery County  V.  Burlington  <fc  M.  R.  R. 
Co.,  88-208;  American  Emigrant  Co.  v.  Chi' 
cago,  R.  I.  dt  P.  R.  Co.,  47-515;  Railroad 
Co.  V.  Fremont  County,  9  Wall.,  89. 

147.  The  grant  did  not  convey  land  unsur- 
veyed  at  the  date  of  its  passage,  but  legal 
subdivisions  which  on  subsequent  survey 
should  appear  to  be  within  the  description  of 
the  grant  would  then  pass :  Boynton  v.  Miller, 
22-^79. 

148.  Title  accmes  when:  Under  the  act 
of  congress  of  September  28,  1850,  the  fee 
title  to  swamp  lands  vested  upon  the  issuing 
of  the  patent,  in  the  state,  subject  to  the  dis- 
posal of  the  legislature:  Barrett  v.  Brooks, 
21-144. 

149.  The  swamp  land  grant  operated  at 
once  to  pass  title  to  the  state.  The  subse- 
quent selection  and  patenting  was  required 
only  for  fixing  the  location  and  description 
of  the  land  granted :  Chicago,  R.  I.  <St  P.  R. 
Co.  V.  Brown,  40-388. 

150.  Reclamation ;  trust  enforceable  by 
United  States  alone:  The  trust  connected 
with  said  grant,  to  apply  the  proceeds  of  the 
lands  as  far  as  necessary  towards  their  rec- 
lamation, can  be  enforced  by  the  United 
States  alone,  and  not  by  individual  citizens: 
Barrett  v.  Brooks,  21-144. 
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Ul.  The  purchaser  of  swamp  lands  can- 
not, of  himself,  enforce  the  charge  put  upon 
said  lands  by  the  United  States  as  donor,  to 
applj  the  proceeds  to  the  drainage  and  re- 
claiming of  said  lands ;  if  the  donor  is  satis- 
fied with  the  action  of  the  state,  individual 
citizens  must  be  content:  Keltner  v.  Story 
County,  28-85. 

As  to  the  county's  duty  to  reclaim,  see 
ti0ia,  §  162. 

U2.  Power  of  gtate  to  delegate  its  tmst 
to  the  eoontleg:  The  swamp  lands  being 
granted  to  the  state  in  trust  for  the  objects 
mentioned  in  the  act  of  congress,  the  state 
had  authority  to  appropriate  the  lands  in 
kind  to  the  respective  counties  in  the  state 
for  effecting  the  purposes  of  the  grant :  Mont- 
gmery  County  v,  Burlington  <St  M,  R,  R.  Co. , 
38-203. 

153.  Disposition  by  state:  The  legislation 
of  the  state  Tv^ith  reference  to  the  disposition 
of  swamp  lands  and  the  contracts  made  in 
pQiBoance  thereof  are  not  void  as  subversive 
of  the  trust  inix)osed  upon  the  state  by  act  of 
congress  by  which  they  were  granted :  Acker 
t.  Walker,  5^-454 ;  American  Emigrant  Co. 
V.  Adams  County,  100  U.  S.,  61. 

U4.  A  county  cannot,  therefore,  set  up 
a  violation  of  the  act  in  question  by  the 
state  laws,  under  which  alone  the  county  it- 
self can  have  any  title  to  the  lands  and  by 
virtne  of  which,  as  decided  by  the  state  court, 
it  has  disposed  of  them  for  railroad  purposes : 
MUU  County  v.  Railroad  Co.,  107  U.  S.,  557. 

155.  Estoppel  against  the  state:  Where, 
under  the  act  of  congress  of  May  15,  1856, 
certain  lands  were  conveyed  to  the  state  of 
Iowa  to  aid  in  the  construction  of  a  railroad, 
and  the  state  selected  the  lands  in  accordance 
with  the  statute  and  conveyed  the  same  to 
the  railroad,  held,  that  the  state  could  not  be 
heard  twenty-five  years  afterwards  to  claim 
part  of  these  same  lands  as  a  part  of  the 
Bwamp  land  grant:  Hough  v.  Bimhanan,  27 
Fed.  Rep.,  328. 

156.  Certification  and  selection  of  lands 
lot  swampy:  The  title  to  swamplands  prop- 
erly selected  and  duly  certified  was  vested  in 
the  state,  and  whether  the  lands  contained 
in  sach  lists  were  actually  swampy  or  not, 
the  title  thus  vested  was  superior  to  that  of  a 
railway  comi>any  under  a  subsequent  grant, 
and  the  action  of  the  land  office,  in  certifying 


lands  already  certified  to  as  swamp  lands  un- 
der the  former  grant,  was  void :  Montgomery 
County  V,  Burlington  <fc  M.  R.  R.  Co.,  38-208. 

157.  Mistake  of  secretary  of  interior: 
Where  swamp  lands  were  granted  to  the 
state,  and,  by  mistake  of  the  secretary  of  the 
interior,  lands  swampy  in  character  were  not 
selected  and  reported  as  required  by  law,  held, 
that  such  mistake  did  not  defeat  the  title 
under  the  grant,  which  operated  to  pass  the 
title  at  once:  Chicago,  R,  /.  <fc  P.  jR.  Co,  v. 
Brown,  40-338. 

158.  Ofilcial  certification  of  swampy 
character:  The  acts  of  the  state  and  federal 
officers  in  selecting  and  setting  apart  the 
lands  under  the  grant,  and  their  official  cer- 
tification of  their  swampy  character,  must 
be  regarded  as  at  least  prima  fade  evidence 
that  they  are  swamp  lands :  Pa^e  County  v, 
Burlington  <&  M.  R.  R.  Co.,  40-520. 

159.  Prior  grant  for  other  purpose: 
Where  land  has  not  been  treated  as  swamp 
land,  either  by  the  state  or  by  the  United 
States,  and  has  been  patented  as  other  pub- 
lic lands  of  the  United  States  may  be,  such 
patent  cannot  be  defeated  by  a  claimant  un- 
der the  swamp  land  grant  by  showing  the 
actual  swampy  character  of  the  land :  Davis 
V.  Nolan,  4»-683,  687. 

160.  Parol  evidence  of  the  swampy  char- 
acter of  the  land  is  not  admissible  to  defeat 
a  title  under  a  certificate  given  in  pursuance 
of  a  rafiroad  grant:  Iouxl  R,  Land  Co,  v, 
Antoine,  62-429. 

161.  Power  of  county  to  determine: 
A  list  of  swamp  lands  verified  by  three  per- 
sons who  asserted  in  their  affidavits  that 
they  were  appointed  by  the  county  judge, 
etc.,  as  provided  by  law  for  the  purpose  of 
making  such  selections,  and  filed  in  the  state 
laud  office,  held  not  to  be  competent  evidence 
of  the  swampy  character  of  the  land  in  ques- 
tion without  proper  evidence  of  the  appoint- 
ment of  Bucli  persons  to  make  selection. 
Also  ?ield,  that  such  list,  even  if  the  persons 
named  were  shown  to  have  been  properly 
appointed,  would  not  be  evidence  of  any 
showing  that  it  ever  came  into  possession  of 
the  commissioner  of  the  general  land  office 
or  of  the  secretary  of  the  interior,  or  that 
their  correctness  and  validity  was  recognized 
by  the  government:  Bv£7ia  Vista  County 
V.  Iowa  Falls  <&  S.  C.  R.  Co.,  55-157. 
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b.  Title  and  rights  of  counties, 

162.  Obligation  to  reclaim:  The  obliga- 
tion on  the  part  of  the  county  to  ditch  or 
reclaim  swamp  lands  received  by  it,  by  vir- 
tue of  the  swamp  land  grant,  cannot  be  in- 
sisted upon  nor  enforced  by  a  grantee  to 
whom  the  county  has  conveyed  such  land : 
Hatch  V,  Pottaivattamie  County,  43-442. 

And  see  supra,  ^%  150,  151. 

168.  Contract  with  county  for  conveyance 
of  swamp  lands  held  sufficient  in  a  particular 
case:  Page  County  v.  American  Emigrant 
Co.,  41-115. 

164.  Under  a  contract  by  a  county  to  con- 
vey to  a  railroad  company  all  the  swamp  and 
overflowed  lands  to  which  the  county  had 
title,  held,  that  the  company  did  not  become 
entitled  to  a  cash  indemnity  due  to  the 
county  for  such  swamp  lands  as  had  been 
sold  by  the  United  States  before  selection : 
Palmer  v,  Howard  County,  45-61. 

165.  Contract  for  conveyance  of   swamp  ■ 
lands  in  particular  case,  held  to  have  been  j 
procured  under  such  circumstances  as  to  en- 
title the  county  to  rescind :  American  Emi- 
grant Co.  v.  Wright  County,  97  U.  S.,  339. 

166.  A  contract  by  a  county  for  the  con- 
veyance of  swamp  lands  to  actual  settlers, 
h£ld  a  mere  limitation  as  to  the  manner  of 
location,  and  not  a  consideration  for  the  dis- 
posal of  the  land  by  the  county,  and  there- 
fore not  without  authority :  Audubon  County 
V.  American  Emigrant  Co.,  40-460. 

167.  Taxation  as  estoppel:  The  act  of  the 
county  officers  in  taxing  to  a  claimant  lands 
claimed  by  the  county  as  swamp  lands  does 
not  estop  the  county  from  setting  up  against 
such  claimant  its  rights  under  the  swamp 
land  grant:  Bv£na  VUta  County  v.  Iowa 
Falls  db  S.  C.  R.  Co.,  46-226;  S.  C,  112  U. 
S.,  165. 

168.  Where  the  county  officers  without 
authority  taxed  certain  swamp  land  be- 
longing to  the  county  and  it  was  sold  for 
taxes,  and  the  tax  purchaser  paid  the  taxes 
thereon  for  several  years,  held,  that  the 
county  was  not  thereby  estopped  from  set- 
ting up  its  title  against  the  original  tax  pur- 
ohaser:  Howard  County  v,  Bullis,  49-519. 

169.  Estoppel ;  lapse  of  time:  Where 
the  county,  in  an  action  brought  against  it  by 
plaintiff  to  quiet  title  in  him  as  owner  of 


lands  under  a  swamp  land  certificate  issued 
twenty-two  years  before,  sought  to  defend 
by  showing  want  of  bona  fide  claim,  settle- 
ment and  improvement,  held,  that  the  county 
was  estopped  from  setting  up  such  claim  by 
the  lapse  of  time :  Briggs  v.  Jasper  County, 
49-481. 

170l  Selection ;  expenses:  Under  the  act 
of  the  legislature  of  January  18,  1853,  the 
counties  of  the  state  may  legitimately  incur 
the  expense  of  selecting,  returning  and  re- 
porting the  swamp  lands  lying  within  their 
borders:  Webster  County  v.  Taylor,  19-117. 

171.  Power  of  county  to  employ  agent: 
Whether  prior  to  9  G.  A.,  ch.  160  (1862).  a 
county  could  incur  the  expense  of  employ- 
ing an  agent  to  attend  to  and  effect  a  settle- 
ment as  to  its  swamp  lands  with  the 
authorities  at  Washington  is  doubtful,  and 
if  incurred  at  all,  the  good  faith  of  the  par- 
ties should  be  placed  beyond  reasonable  sus- 
picion: Ibid. 

172.  Under  that  statute  the  board  of  su- 
pervisors could  employ  an  agent  to  look 
after  swamp  land  matters  at  home,  but  they 
had  no  power  to  engage  an  agent  to  secure 
the  allowance  of  claims  at  the  general  land 
office  in  Washington :  Baker  v,  Washington 
County,  26-148. 

173.  A  contract  with  an  agent  to  procure 
the  allowance  of  claims  for  swamp  lands, 
held  valid :  Denison  v.  Crawford  County,  48- 
211. 

174.  Payment  of  agent  in  swamp  lands: 
A  county  has  authority  to  make  a  valid  con- 
tract with  an  agent  who  undertakes  to  re- 
cover swamp  lands  and  to  give  him  as  com- 
pensation for  such  services  a  portion  of 
the  lands  recovered:  Grimes  v.  Hamilton 
County,  37-290. 

1 75.  Under  statutes  requiring  that  propo- 
sitions for  the  dii>posal  of  swamp  lands  of 
the  county  be  submitted  to  a  vote  of  the 
electors  of  the  county,  held,  that  an  agree- 
ment by  the  county  to  give  an  agent  a  por- 
tion of  such  land  for  services  to  be  rendered 
in  recovering  the  same  was  not  such  a  con- 
tract as  must  be  submitted  to  vote :  Ibid. 

176.  Under  a  statute  regulating  the  dispo- 
sition of  swamp  lands,  held,  although  the 
contract  for  the  purpose  of  carrying  out  the 
provisions  of  the  act  by  an  appropriation  of 
the  lands  to  the  purposes  designated  was  re- 


PUBLIC  LANDS,  V,  b,  c. 


357 


Swamp  land  grant;  title  and  rights  of  counties. —  Pre-emption. 


quired  to  be  in  writing,  yet  a  contract  with 
the  agent  by  which  he  was  to  receive  a  cer- 
tain portion  of  the  land  for  services  in  pro- 
caring  the  same  was  not  required  to  be  writ- 
ten: Ibid, 

177.  An  agreement  to  convey  swamp  lands 
in  consideration  of  services  to  be  rendered  in 
psocaring  their  selection,  by  which  agree- 
ment the  grantee  was  to  receive  all  the  ben- 
efit to  accrue  from  his  services,  held  to  be 
invalid :  Palo  Alto  County  v.  Harrison^  69-81. 

178.  FriTategale;  regalarity  presumed: 
As  the  statute  in  relation  to  the  disposition 
of  swamp  lands  authorizes  private  sale 
thereof  when  they  have  been  appraised  as 
provided  by  law,  it  will  be  presumed  in  case 
of  a  private  sale  that  the  appraisement  was 
made:  Spitler  v,  Seqfleld,  43-571. 

179.  Price  at  whick  lands  maybe  sold: 
The  {irovisions  of  the  Revision,  §  ©87  (per- 
mitting transfers  of  swamp  lands  for  public 
purposes,  with  the  sanction  of  the  electors), 
hdd  to  be  independent  of  those  contained  in 
§  d!)9,  which  regulated  the  minimum  price 
per  acre  at  which  these  lands  might  be  sold : 
Audiibon  County  v.  American  Emigrant  Co,, 
4(M60. 

180.  Under  the  statutes  as  to  the  disposi- 
tion of  swamp  lands,  where  the  lands  them- 
selv^  are  devoted  to  the  purposes  for  which 
they  were  granted,  the  power  of  the  board  of 
sapervisors  is  not  limited  to  $1.25  per  acre, 
that  limit  being  only  applicable  to  cases  of 
sales :  Ibid. ;  Page  County  v,  American  Emi- 
grant Co.,  41-llf);  American  Emigrant  Co. 
V,  Adams  County,  lOO  U.  S.,  61. 

ISl.  Proposition  to  sell ;  special  election: 
Under  the  provisions  of  the  statute  with  ref- 
erence to  the  disposition  of  swamp  lands,  a 
proposition  as  to  their  sale  may  be  submit- 
ted to  the  electors  at  a  special  election :  Cedar 
Bapids  A  M,  R.  R.  Co,  v.  Boom  County,  34-45. 

182.  Acts  relating  to  swamp  lands  are  not 
revised  nor  incorporated  into  the  Code  of 
1873,  but  are  not,  therefore,  repealed.  It 
follows  that  the  question  as  to  the  appropri- 
ation of  the  swamp  land  fund  may  be  sub- 
mitted to  the  voters  of  the  county  by  the 
board  of  supervisors  at  a  special  election  un- 
der the  provisions  of  these  acts:  Gray  v. 
JfotttU,  45-501. 

18^  Insnfflcient  eonveyanee:  A  resolu- 
tion of  a  board  of  supervisors  is  not  sufficient 


to  constitute  a  conveyance  of  swamp  lands : 
Tama  County  v.  Melendy,  55-895. 

184.  Swamp  lands  may  be  appropriated  in 
aid  of  public  bridges,  buildings,  etc. :  Barrett 
V.  Brooks,  21-144;  Bell  v.  Ibutch,  21-119; 
State  ex  reh  v,  Napier,  7-425. 

185.  Conveyance  in  compromise:  The 
county  board  of  supervisors  have  authority 
to  make  conveyance  of  swamp  land  in  com- 
promise of  a  claim  against  the  county :  AUen 
V,  Cerro  Qordo  County,  34-54;  Orimea  v, 
Hamilton  County,  37-290;  Mills  County  v, 
Burlington  <fe  M.  R,  R,  Co,,  47-«6;  S.  C,  107 
U.  S.,  557 ;  American  Emigrant  Co.  v.  AdaTns 
County,  100  U.  S.,  61. 

c.  Pre-ernptioTL 

180.  Certificate  of  pre-emption:  It  has 

not  been  decided  that  the  county  may  appeal 
from  the  action  of  the  circuit  judge  in  grant- 
ing a  certificate:  Bixby  v,  Adams  County, 
49-507. 

187.  Under  the  act  allowing  pre-emption 
of  swamp  lands  by  parties  wl^o  have  a  bona 
fide  claim  by  actual  improvement  or  settle- 
ment thereon,  a  slight  improvement  not  ap- 
pearing to  have  been  made  with  the  bona 
fide  intention  of  being  substantial,  perma- 
nent and  actual  in  its  character,  would  not 
support  the  claim :  Givens  v,  Decatur  County, 
9-278. 

1 88.  A  sham  improvement,  for  the  purpose 
of  pre-empting  swamp  land,  does  not  consti- 
tute the  person  making  it  a  settler :  WHaon 
V,  McLeman,  20-80. 

189.  Where  a  pre-emptor  one  year  broke 
a  few  acres  of  the  tract  which  he  claimed  to 
pre-empt  and  planted  it  to  sod  com,  but  did 
not  further  cultivate  it,  and  did  not  fence  it 
nor  occupy  it  in  connection  with  any  farm, 
hdd,  that  he  was  not  entitled  to  a  certificate 
of  pre-emption:  Biaiby  v.  Adams  County, 
49-507. 

190.  As  to  whether  one  who  has  pre-empted 
swamp  lands  by  settlement  and  improve- 
ment could  transfer  a  portion  of  the  tract 
thus  pre-empted,  and  on  which  no  improve- 
ments had  been  made,  or  whether  his  right  of 
sale  and  transfer  was  limited  to  the  entire 
tract  pre-empted,  the  supreme  court  was 
equally  divided  in  opinion:  Wilson  v, 
McLeman,  20-30. 
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191.  A  deed  to  swamp  lands  issued  hj  the 
county  in  pursuance  of  the  provisions  re- 
garding pre-emption  certificates  conveys  a 
better  title  than  a  deed  of  the  county  to  the 
same  lands  executed  prior  to  the  other  deed, 
but  subsequently  to  the  certificate :  Walker 
V.  Plumer,  44r-406. 

192.  Compelling  eonTeyance:  Plaintiff 
made  proof  before  a  county  judge  entitling 
him  to  swamp  land  pre-emption ;  hddf  that 
having  made  tender  of  payment  at  various 
times,  he  might  maintain  an  action  against 
the  county  to  compel  conveyance,  although 
payment  had  not  been  accepted :  Collins  v. 
Dallas  County,  44-396. 

198.  Continuity  of  possession:  To  consti- 
tute a  valid  pre-emption  under  the  swamp 
land  acts  there  must  be  a  bona  fide  claim,  set- 
tlement and  improvement,  duly  proved  up, 
and  the  certificate  required  by  law,  but  con- 
tinuity of  possession  until  the  title  is  per- 
fected by  a  conveyance  is  not  required: 
Briggs  v,  Jasper  County,  49-481. 

194.  Fraudulent  pre-emption :  A  county 
sold  all  its  swamp  lands  to  a  company  and 
conveyed  by  description  in  pursuance  of  the 
sale  certain  tracts,  and  agreed  to  convey  any 
other  swamp  lands  not  included  in  this  con- 
veyance. The  company  agreed,  on  its  part, 
to  convey  to  pre-emptors  all  tracts  within  the 
grant  which  were  duly  pre-empted  from  tlie 
county.  Pursuant  to  this  arrangement  the 
company  conveyed  to  plaintiff  a  tract  of 
which  he  had  the  pre-emption  certificate, 
fraudulently  obtained,  and  which  tract  was 
not  included  in  the  description  of  the  lands 
conveyed  by  the  county  to  the  company. 
Hddj  that  plaintiff  could  not  maintain  an 
action  against  the  county  to  quiet  title: 
Bixby  v.  Adams  County,  49-507. 

195.  Bona  fide  purchaser:  An  agreement 
to  convey  and  a  subsequent  conveyance  in 
pursuance  thereof  to  a  railroad  company  of 
all  the  swamp  lands  belonging  to  the  county 
and  not  sold  or  covered  by  bona  fide  pre- 
emption claims,  lield  not  to  convey  to  the 
railroad  company  title  to  a  tract  described 
therein  but  in  fact  covered  by  a  pre-emption 
claim,  and  that  as  to  the  company  its  deed 
was  subject  to  be  corrected  so  as  to  conform 
to  the  contract.  But  as  to  a  subsequent  pur- 
chaser from  the  railroad  company  without 
notice  of  this  pre-emption  claim,  held,  that 


•  he  was  protected  from  such  claim :  Acker  v. 
Walker,  63-454. 

196.  Recording  of  deed:  Where  a  deed 
of  swamp  lands  issued  by  the  county  in  pur- 
suance of  a  pre-emption  entry  is  not  counter- 
signed by  the  clerk  of  the  county  court  as 
required  by  statute,  the  recording  thereof 
has  no  effect  upon  a  subsequent  purchaser: 
Ibid. 

197.  A  certificate  by  the  county  of  the 
purchase  of,  and  part  payment  for,  swamp 
lands  does  not  convey  title,  but  a  mere 
equity.  The  title  does  not  pass  until  the 
making  of  a  deed.  Hence,  if,  after  the  issuing 
of  the  certificate  and  before  making  the  deed, 
the  county  conveyed  the  land  to  another,  a 
subsequent  deed  in  pursuance  of  the  certifi- 
cate would  confer  no  legal  title :  Pendeiyast 
V.  Burlington  <Sb  M.  R.  R.  Co.,  5a-S26. 

198.  Withdrawal  of  lands:  One  who 
dates  possession  of  swamp  lands  after  the 
withdrawal  of  such  land  from  the  market  by 
the  county  authorities  acquires  no  claim 
thereto:  Chicago,  B.  <&  Q.  B,  Co,  v.  Jack- 
son, 68-301. 


QUO  WAREANTO. 

1.  To  annul  legislatiye  act:  It  would 
seem  that  quo  warranto  will  not  lie  for  the 
purpose  of  declaring  void  or  annulling  a 
legislative  act  passed  by  a  state  or  an  inferior 
municipal  corporation ;  at  least,  such  proceed- 
ings will  not  be  entertained  to  compel  the 
city  council  to  show  by  what  authority  they 
do  an  act  which  they  have  power  to  do,  but 
are  doing  in  an  irregular  or  unlawful  man- 
ner. If  the  power  exists,  the  manner  of  its 
exercise  cannot  be  challenged  by  quo  war- 
ranto, nor  is  it  competent  to  render  null  and 
void  that  which  has  already  been  done.  So 
held  where  it  was  claimed  that  a  city  had 
irregularly  exercised  the  power  of  vacating 
a  street :  State  ex  rel.  v.  Lyons,  31-452. 

2.  The  right  to  an  ofilco  cannot  be  deter- 
mined by  bringing  replevin  for  the  records, 
etc.,  of  such  office:  Desmond  v,  McCarthy, 
17-525. 

3.  But  a  court  may  determine  without  an 
action  which  of  two  persons  claiming  to  be 
sheriff  is  the  lawful  officer  authorized  to 
serve  its  process :  JfcCtte  v.  Circuit  Court, 
51-60. 
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4.  The  right  of  a  party  to  an  office  cannot 
be  tested  in  a  habeas  corpus  proceeding:  Ex 
parte  StraM,  16-369. 

9.  Contested  elections:  Where  the  council 
oi  a  city  is,  by  its  charter,  the  judge  of  the 
qualification  and  election  of  its  own  mem- 
bers, but  has  never  provided  any  method  of 
trying  contested  election  cases,  a  person 
daiming  to  be  elected  mayor  may,  by  pro- 
ceeding by  information  in  quo  warranto, 
have  his  right  to  such  office  determined: 
State  ex  rel.  v,  Funck,  17-365. 

C  Quo  warranto  is  the  proper  proceeding 
to  determine  the  defendant's  right  to  exercise 
the  functions  of  an  office,  although  as  be- 
tween the  defendant  and  the  relator  the 
proper  board  has  decided  in  favor  of  the  lat- 
ter: State  V,  Minton,  49-^91. 

7.  The  right  to  preside  at  the  meeting  of 
the  city  eonneil  is  a  franchise  which  may 
be  contested  by  this  proceeding.  An  origi- 
nal bill  for  an  injunction  is  not  the  proper 
remedy :  Cochran  v,  McCleary,  2^75. 

8.  Organization  of  school  district:  Ac- 
tion in  the  name  of  the  state  to  determine 
whether  the  electors  of  a  certain  territory 
are  authorized  to  exercise  the  corporate 
powers  of  a  school  district  should  be  against 
sach  electors  in  person  and  not  against  the 
school  district  as  such:  State  v.  Independent 
School  !>»«.,  44-227. 

9.  To  close  the  business  of  a  corporation : 
An  action  may  be  brought  upon  the  relation 
ol  the  auditor  to  close  the  business  of  an  in- 
surance company  for  failure  to  comply  with 
the  statutory  provisions  as  to  the  method  of 
conducting  such  business,  and  for  the  pur- 
poses of  such  action  it  will  be  assumed  that 
the  corporation  was  duly  organized:  State 
ex  rel,  v,  Iowa  Mutual  Aid  Ast^n,  59-125. 

10.  If  term  of  office  expires  while  pro> 
eeeding  pending:  Where  the  office  for  the 
recovery  of  which  the  action  is  brought  is 
one  to  which  no  compensation  attaches,  it  is 
not  error  for  the  court  to  dismiss  the  suit 
when,  at  the  time  of  trial,  the  term  of  office 
contested  for  has  expired.  So  held  in  case 
of  sub-director  of  school  district:  State  ex 
rd.  V.  Porter,  58-19. 

11.  Supersedeas  bond:  A  supersedeas 
bond,  given  on  appeal  from  the  judgment  of 
the  court  that  the  plaintiff  is  entitled  to  the 
office  sued  for,  does  not  suspend  his  right  to 


such  office  and  to  the  salary  incident  thereto, 
to  which  he  becomes  entitled  by  the  judg- 
ment ;  and,  therefore,  in  an  action  upon  such 
appeal  bond,  after  affirmance  of  the  judg- 
ment, the  appellee  cannot  recover  the  salary 
accruing  during  tlie  pendency  of  the  appeal : 
Jayne  v.  Drorbaugh,  68-711. 


BAILBOADS. 

L  Aid  to  railroads. 

n.  OWNEBSHIP  AND  MANAGEMEMT;  TRANS- 
FERS AND  LEASES;  UBNS  OF  JUDGh 
MBNTS. 

III.  Procurement  and  use  of  right  of 

WAY ;  NBaUQENCE  IN  CX)NSTRUCfr- 
INO  ROAD. 

a.  Right  of  uxiy  in  general. 

b.  Right  of  way  procured  by  deed, 

c.  Proceedings  to  condemn, 

d.  Negligent  construction, 

IV.  Crossings,    cattle-guards    and 

FENCES;  LIABILITY  FOR  INJURIES 
TO  STOCK. 

a.  Public  crossings, 

b.  Private  crossings, 

c.  CatHe-guards, 

d.  Fencing  right  of  way;  damages 

for  injury  to  stock, 

Y.  LlABnJTY  FOR  BETTING  OUT  FIRES. 

VI.  Liability  for  personal  injuries. 

a.  To  employees  by  reason  of  negli' 

gence  as  to  maehinery,  appli- 
ances and  road;  effect  of 
knowledge  of  defects  by  employee, 

b.  Negligence  of  co-employees, 

c.  Contributory  negligence  of  em- 

ployee. 

d.  Liability  for  injuries  to  strangers; 

contributory  negligence  in  such 
cases, 
vn.  Operation  op  railway;  regulation 

OF  rates,  etc. 
vni.  Liability  for  acts  and  contracts 
OF  officers  and  agents. 

As  to  public  land  grants  to  railways,  see 
PuBUC  Lands,  II,  b. 

As  to  mortgages  of  railway  property,  see 
Mortgages,  g§  27,  118-123. 

As  to  taxation  of  railway  property,  see 
Taxation,  §§  158-175. 
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As  to  taxation  of  lands  granted  to  railways, 
see  Public  Lands,  §g  103-114 ;  and  Taxation, 
§§  27-61. 

I.  Aid  to  railroads. 

1.  Subscriptions;  notes:  A  note  to  secure 
the  location  of  a  line  of  railway  to  a  certain 
point  is  not  in  contravention  of  public  policy, 
and  may  be  valid :  First  Nat.  Bank  v.  Hen- 
drie,  49-402. 

2.  Where  the  condition  of  such  notes  is 
that  the  road  be  built  between  two  jwints 
mentioned,  the  construction  of  the  line  for  a 
portion  of  the  way  and  its  operation  for  the 
balance  of  the  way  on  a  leased  line  will  not 
constitute  a  compliance  with  the  condition : 
Cooper  V.  McKee,  53-239 ;  Lawrence  v.  Smith, 
57-701. 

8.  In  an  action  on  such  a  note  held  that 
Xiarol  evidence  was  admissible  to  show  dec- 
larations of  an  agent  procuring  the  note  that 
the  railroad  would  be  built  between  such 
points:  Lawrence  v.  Smith,  57-701. 

4.  Where  notes  are  given  for  stock  in  a 
railroad  company,  tender  of  the  stock  must 
be  shown  before  action  may  be  maintained 
on  the  notes :  Cooper  v,  McKee,  49-286;  Law- 
rence v.  Smith,  50-703. 

o.  Where  subscription  notes  were  held  by 
trustees  pending  the  completion  of  the  rail- 
road, in  an  action  by  the  railroad  company  to 
obtain  the  notes  it  was  held  that  the  trust- 
ees could  not  interpose  the  defense  of  a  con- 
dition in  the  notes  as  to  time  of  completing 
the  road,  but  the  notes  must  be  surrendered, 
leaving  to  the  subscribers  the  interposition  of 
any  defense:  Dc*  Moines  Valley  R,  Co.  v. 
Graff,  27-99. 

Further  as  to  notes  and  subscriptions  in 
aid  of  railroads  and  compliance  with  condi- 
tions of  such  subscriptions,  see  Contracts, 
gg  459-472. 

Bonds  in  aid  of:  As  to  the  authority  of 
counties  to  subscribe  for  stock  or  issue  bonds 
in  aid  of  railways  in  the  absence  of  express 
legislation,  see  Municipal  Corporations, 
§§  881-872. 

6.  Taxes  in  aid  of;  constitntionality  of 
legislation:  Under  a  statute  authorizing  the 
voting  of  taxes  by  townships  or  cities  in  aid 
of  railways,  it  was  held  that  such  statutory 
provisions  were  illegal :  Hanson  v.  Vernon, 
27-28;  King  v.  Wilson,  1  Dillon,  555. 


7.  But  under  a  subsequent  similar  statute, 
Jield,  that  such  provisions  were  not  uncon- 
stitutional, overruling  the  previous  cases: 
Steivart  v.  Board  of  Supervisors,  30-9; 
McGregor  <&  S.  C.  R.  Co.  v.  Birdsall,  30-255; 
Bonnifield  v.  BidweM,  82-149;  Renivick  v. 
Davenport  &  N.  W.  R.  Co.,  47-611. 

8.  The  present  statute  to  the  same  effect 
(16  G.  A.,  ch.  123;  McClain's  Ann.  Stat.,  369) 
is  also  upheld:  Snell  v.  Leonard,  55-553; 
Chicago,  M.  <fc  St.  P.  R.  Co,  v.  Shea,  67- 
728. 

9.  The  fact  that  the  company  in  favor  of 
wliich  the  tax  is  voted  is  organized  as  a  rail- 
road and  telegraph  company  will  not  aflFect 
its  validity :  Snell  v.  Leonard,  55-553. 

10.  Petition  for  tax:  A  resident  tax 
payer  of  the  township  may  sign  the  petition 
for  an  election  by  the  township  to  vote  a  tax 
in  aid  of  a  railroad,  although  he  is  also  a  resi- 
dent and  a  voter  of  an  incorporated  town  or 
city  within  the  limits  of  such  township: 
Ryan  i\  Varga,  37-78. 

11.  Under  a  previous  statute,  held,  that 
one-third  of  the  tax  payers  and  not  one-third 
of  the  resident  tax  payers  must  sign  the  peti- 
t^pn :  Zorger  v.  Township  of  Rapids,  36-175. 

12.  Action  of  trustees:  The  action  of  the 
township  trustees  in  calling  an  election  in 
pursuance  of  the  petition,  held  to  be  of  a  ju- 
dicial or  quasi  judicial  character,  so  that  the 
question  whetJier  such  action  was  illegal  or 
without  jurisdiction  might  be  determined  on 
certiorari:  Jordon  v.  Hayne,  86-9. 

13.  The  trustees  may  decide  this  question 
ujwn  their  own  knowledge :  Ibid. 

14.  Although  the  petition  is  not  signed  by 
the  requisite  number  of  tax  payers,  if  the 
trustees  have  decided  it  to  be  sufficient  and 
ordered  an  election,  and  the  tax  has  been 
voted  and  levied,  the  validity  of  the  tax  can- 
not be  assailed  for  such  defect  in  the  petition. 
The  defect  can  only  be  taken  advantage  of  in 
some  method  ])roviiled  for  direct  review: 
Ryan  v.  Varga,  37-78;  West  v.  Whitaker, 
37-598. 

15.  But  where  the  finding  of  the  trustees 
was  that  the  j^etition  was  signed  by  one-half 
of  the  resident  freehold  tax  payers,  when 
the  statute  required  that  it  be  signed  by  a 
majority,  held,  that  although  they  ordered 
an  election,  subsequent  proceedings  were 
void:  Slack  V.  Blackburn,  64-873. 
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16.  Township  embracing  incorporated 
town:  If  the  township  embraces  an  incorpo- 
rated town  and  it  is  proposed  that  the  town- 
ship ftbaU  aid  in  the  construction  of  the  road, 
the  voters  in  the  corporation  are  entitled  to 
i^ote  at  such  election :  Chicago,  M,  d*  St  P. 
R  Co.  V.  Shea,  G7-72«. 

17.  Notice:  The  statute  provides  that  the 
notice  shall  specify  to  what  point  the  road 
shall  be  fully  completed  before  the  tax  can 
be  collected,  and  if  the  notice  does  not  so 
specify  the  election  will  be  void :  Allard  v, 
Gusion,  70 . 

18.  Ballots:  Where  the  ballots  upon  the 
question  of  voting  a  tax  in  aid  of  a  raihroad 
were  **  taxation"  and  "no  taxation,"  held, 
that  the  form  of  the  ballots  was  sufficient : 
West  r.  Whitaker,  37-598. 

19.  In  a  particular  case,  held,  that  the  bal- 
lots were  sufficient  although  they  contained 
matter  not  necessary :  Catiell  v.  Lowry,  45- 
478. 

30.  Undue  inflaence  at  election:  Where 
it  appeared  that  an  agent  authorized  by  the 
company  for  whom  the  tax  was  being  voted, 
to  represent  it  in  procuring  the  voting  of  the 
tax  for  a  compensation  agreed  upon,  made 
promises  to  voters  that  all  resident  tax  pay- 
ers who  voted  for  the  tax  would  receive  fifty 
cents  on  the  dollar  on  their  certificates  when 
issued,  and  thereby  induced  some  of  the 
voters  to  change  their  minds  as  to  the  vote 
which  they  would  cast  with  reference  to 
SQch  tax,  held,  that  the  tax  was  thereby  ren- 
dered illegal :  Chicago,  M,  <£:  St,  P.  R,  Co,  v. 
Shea.  67-728. 

21.  Where  the  submission  of  the  proposi- 
tion and  its  adoption  are  procured  by  false 
statements  and  fraudulent  representations 
of  the  company  and  its  agents,  the  tax 
cannot  be  enforced:  Sinnett  v.  Moles, 
3&-25. 

22.  Expenses  of  elections  in  townships 
for  the  purpose  of  voting  aid  to  railroads  are 
not  chargeable  to  the  county:  McBride  v, 
Hardin  County,  58-219. 

23.  Certificate  as  to  result  of  election: 
The  certificates  of  the  clerk  of  election  re- 
quired by  the  statute  in  order  to  authorize 
the  board  of  supervisors  to  levy  a  tax  should 
set  out  the  conditions  under  which  the  tax 
was  voted,  and  it  is  not  sufficient  to  attach 
and  refer  to  the  notice  of  the  election  in 


which  such  conditions  are  stated :  Minnesota 
<Sb  J.  S.  R.  Co.  V,  Hiams,  53-501. 

24.  Where  the  township  clerk  filed  with 
the  county  auditor  such  records  of  proceed- 
ings as  showed  what  was  required  to  be 
certified  by  such  clerk,  held,  that  the  certifi- 
cate was  sufficient  to  support  the  tax  al- 
though not  contained  in  one  paper;  a  sub- 
stantial compliance  with  the  law  being 
deemed  sufficient:  Shontz  v.  Evans,  40-139. 

25.  Where  there  is  a  certificate  which  is 
defective,  and  the  board  of  supervisors  has 
determined  that  the  certificate  sufficiently 
complies  with  the  law,  the  correctness  of  such 
decision  cannot  be  collaterally  attacked  by 
an  action  to  enjoin  the  collection  of  tlie  tax : 
Chicago,  M.  <&  St.  P.  R.  Co.  v.  Shea,  67-72a 

26.  Where  by  mistake  of  the  clerk « the 
certificate  has  been  improperly  issued,  the 
collection  of  the  tax  may  be  restrained  by 
injunction :  CatteU  v.  Loivry,  45-478. 

27.  Levy:  Where  certain  taxes  were  prop- 
erly voted  and  certified,  and  the  board  of 
supervisors  levied "  all  .  .  .  railroad  taxes 
that  have  been  certified  according  to  law," 
and  the  railroad  tax  in  question  was  accord- 
ingly placed  upon  the  tax  list,  held,  that  the 
levy  was  sufficient:  Casady  v»  Lowry,  49- 
523. 

28.  The  levy  of  a  railroad  aid  tax  held 
sufficient  in  a  pai'ticular  case,  it  being  men- 
tioned in  the  resolution  enumerating  the  dif- 
ferent taxes  as  "  railroad  tax,"  and  being  made 
certain  as  to  amount  by  reference  to  tho 
proper  records  of  proceedings  of  the  town- 
ship for  voting  such  tax :  Shontz  v.  Evans, 
40-139. 

29.  Where  a  committee  of  the  board  of 
supervisors  recommended  in  a  repoii;  that 
certain  taxes  be  levied  which  included  the  tax 
in  question,  and  it  appeared  from  the  record 
that  the  report  was  adopted,  the  names  of 
those  voting  in  favor  thereof  being  given, 
h£ld,  that  the  levy  was  sufficient :  West  v. 
WJiitaker,  37-598. 

80.  A  levy  of  taxes  in  different  townships 
is  to  be  considered  as  distinct,  even  though 
such  separate  levi&s  are  made  by  one  resolu- 
tion: Woodworth  v.  G^ibbs,  61-398. 

31.  The  action  of  the  board  in  making  the 
levy  is  not  judicial  but  purely  ministerial ; 
their  action  in  so  doing  may  be  questioned  in 
a  collateral  proceeding,  and  held  void  for 


362 


RAILROADS,  I. 


Aid  to. 


want  of  power  to  do  it  at  the  time  it  was 
done:  Scott  v.  Union  County ,  68-588. 

82.  Authority  to  vote  and  levy  the  tax 
rests  upon  a  substantial  compliance  with  the 
requirements  of  the  statute  in  the  perform- 
ance of  the  conditions  upon  which  the  au- 
thority is  granted :  Allard  v,  Chuston,  70 . 

88.  Under  12  G.  A.,  ch.  48,  hdd,  that  no 
levy  by  the  board  of  a  tax  properly  voted  by 
a  township  was  necessary,  and  that  there- 
fore such  levy  could  not  be  compelled  by 
mandamus:  Chicago,  D,  <fc  3f.  R.  Co,  v.  Dim- 
steady  46-816. 

84.  Where  a  tax  in  aid  of  a  raOway  was 
voted  in  March,  held,  that  the  levy  was 
properly  made  upon  the  assessment  of  the 
same  year,  although  the  assessor's  books 
were  not  returned  until  after  the  date  of 
such  election :  Parsons  v,  Childs,  36-108. 

Further  as  to  levy  in  general,  see  Taxa- 
tion, V. 

8o.  Entry  of  tax  on  tax  list  hdd  not  neces- 
sary under  12  Q.  A.,  ch.  48:  Harwood  v, 
BrowneU,  48-657. 

86.  Validity:  Where  the  validity  of  such 
a  tax  has  been  adjudicated  in  an  action 
against  the  treasurer  and  the  board  of  super- 
visors by  parties  claiming  the  tax,  it  cannot, 
in  the  absence  of  collusion  or  fraud,  be  again 
called  in  question  in  an  action  by  a  tax  payer 
against  the  treasurer  to  enjoin  its  collection : 
Lyman  i\  Faris,  58-498. 

87.  Certificate  of  compliance  with  condi- 
tions: The  certificate  of  the  township  trust- 
ees of  the  compliance  of  the  company  with 
the  terms  on  which  the  tax  is  voted  need 
only  be  properly  signed.  It  need  not  ap- 
pear that  there  is  a  previous  resolution  or 
order  authorizing  its  issuance:  Merrill  v, 
Welsher,  50-61. 

88.  Under  a  certificate  in  such  case  that 
the  company  had  **  so  complied  with  the  act 
as  to  entitle  it  to  draw  the  sum  of,"  etc., 
held,  that  as  the  company  could  not  have 
been  entitled  to  draw  any  sum  until  it  had 
complied  with  the  act,  the  certificate  was 
sufficient:  Casady  v,  Lowry,  49-523. 

89.  The  certificate  of  the  trustees  is  not  a 
judicial  act  and  is  not  conclusive,  its  only 
purpose  being  to  authorize  the  treasurer  to 
pay  over  the  funds  collected.  It  has  nothing 
to  do  with  the  treasurer's  right  to  collect  the 
tax :  Lamb  v,  Anderson,  54-190. 


40.  The  duty  of  the  trustees  as  to  giving  a 
certificate  of  completion  of  a  road  is  only  to 
determine  whether  it  is  completed,  and  they 
should  not  refuse  to  give  it  on  the  ground  of 
fraud  in  the  election,  or  in  the  certificate  of 
the  engineers:  Harwood  v.  Quinby,  44-385. 

41.  An  action  to  enforce  the  duty  imposed 
on  the  trustees  to  make  such  certificate  does 
not  become  barred  as  to  a  tax  already  voted 
until  three  years  after  the  passage  of  the  act 
limiting  the  time  for  making  such  certificate : 
Ibid: 

42.. The  fact  that  the  certificate  of  the 
trustees  is  given  at  a  place  outside  of  their 
township  will  not  render  it  absolutely  void : 
Header  v,  Lowry,  45-684. 

48.  Also,  held,  that  the  proper  trustees  to 
make  the  certificate  were  those  of  the  town- 
ship which  had  voted  the  tax,  although  af- 
terward portions  of  the  township  were  organ- 
ized into  or  transferred  to  another  township: 
lUd, 

44.  Collection  of  tax:  Although  it  may 
be  the  duty  of  the  treasurer  to  proceed  to 
collect  the  tax  when  due,  he  could  not,  under 
previous  statutes,  be  compelled  by  the  com- 
pany to  do  so  until  it  had  showed  itself  en- 
titled thereto:  Hartcood  r.  Case,  37-692. 

45.  Under  a  subsequent  statute  the  tax 
did  not  become  delinquent  until  the  com- 
pany was  entitled  to  the  tax  and  the  whole 
amount  thereof,  and  as  to  taxes  levied  before 
the  passage  of  such  act,  held,  though  retro- 
spective, it  was  not  invalid :  Ibid, 

46.  Where  it  appeared  that  the  company 
was  entitled  to  only  a  part  of  the  tax,  and 
such  part  was  not  claimed  merely  as  an  in- 
stalment, Jieldt  that  the  part  claimed  would 
not  be  regarded  as  an  instalment,  but  in  sat- 
isfaction of  the  whole  tax,  and  as  such 
might  be  collected :  Casady  v.  Lowry,  49-528. 

•  47.  The  county  has  no  interest  in  the  tax 
collected,  and  if  it  is  to  be  refunded  it 
should  be  refunded  by  the  treasurer  without 
any  warrant  or  ortler  of  the  board  of  super- 
visors. In  the  case  of  misappropriation  by 
the  treasurer  the  loss  would  not  fall  upon 
the  county :  Barnes  r.  Marshall  County,56~20. 

48.  A  claim  for  the  refunding  of  a  portion 
of  the  tax  is  against  the  fund  and  not  against 
the  county :  Ibid. 

49.  Receipt  for  taxes  paid:  Where  the 
company  issued  to  a  tax  payer  a  receipt  for 
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taxes  paid  directly  to  the  company  to  be  pre- 
sented to  the  county  treasurer  in  payment  of 
the  taxes,  heldf  that  such  receipts  were  in  the 
nature  of  advance  receipts  for  the  taxes,  and 
that  no  action  thereon  against  the  company 
or  the  assignor  of  such  instrument  could  be 
maintained  thereon,  at  least  until  demand 
has  been  made  on  the  treasurer  that  they  be , 
reoeiTed  for  taxes:  Ldde  v.  Iowa,M.  A  N, 
P.  B.  Co.,  (Mr499. 

M.  Forfeiture :  The  fact  that  a  portion  of 
the  tax  voted  in  aid  of  the  railroad  has  been 
paid,  and,  after  having  lain  in  the  treasury 
two  yeai9  uncalled  for,  has  been  refunded 
to  the  tax  payer  as  provided  by  statute,  does 
not  operate  as  a  forfeiture  of  taxes  not  so 
paid:  Merrill  v.  Welsher,  50-61. 

51.  Limitation  of  amount:  Under  the 
statutory  provision  that  a  township,  town  or 
city,  having  voted  a  tax  to  the  amouni  of 
five  per  centum  upon  its  taxable  property  in 
aid  of  railroads,  cannot  impose  another  tax 
upon  property  for  that  purpose,  held,  that 
the  power  conferred  to  levy  such  taxes  ceases 
upon  a  levy  of  taxes  to  that  amount,  but 
that  taxes  duly  levied  which  have  been  aban- 
doned or  become  uncollectible  cannot  be 
taken  into  account :  Dumphy  v.  Supervisors 
of  Humboldt  County,  58-278. 

o2.  An  increase  in  value  of  taxable  prop- 
erty after  levy  of  the  five  per  centum  of 
taxes  does  not  confer  the  power  to  make  an 
additional  levy :  Ibid, 

aS.  Taxes  levied  under  a  prior  act  provid- 
ing for  such  taxation,  although  such  act  con- 
tained the  same  limitation  as  the  present  act, 
cannot  be  taken  into  account  in  determining 
whether  the  limit  fixed  in  the  present  act  has 
been  exceeded :  Scott  v.  Union  County,  63-583. 
54.  Where,  at  the  time  of  voting  the  tax 
under  the  present  act,  a  prior  tax  of  hve  per 
cent,  stood  uncanceled,  but  before  the  levy 
qI  the  tax  thus  voted  the  prior  tax  was  can- 
celed, held,  that  the  second  tax  was  valid. 
The  statute  should  be  construed  as  if  it  pro- 
vided that  the  aggregate  amount  of  tax  to  be 
voted  and  levied  shall  not  exceed  five  per 
cent :  Williams  v.  Poor,  65-410. 

•5.  Penalties  accruing  on  a  railroad  aid 
tax  are  not  to  be  taken  into  account  in  de- 
termining whether  the  amount  of  the  tax  ex- 
ceeds the  limit  fixed  by  statute:  Tobin  v. 
Hartshorn,  6fr-648. 


56.  Assignment:  The  claim  for  a  railroad 
aid  tax  is  assignable:  Merrill  v,  Welsher, 
50-61. 

57.  The  assignment  of  such  a  tax  does  not 
discharge  the  assignee  of  the  equities  between 
the  company  in  favor  of  which  the  tax  was 
voted  and  the  tax  payers,  and  in  a  suit  by  a 
tax  payer  to  invalidate  such  a  tax  because  of 
the  non-fulfillment  of  conditions  precedent  on 
the  part  of  the  railroad  company,  the  com- 
pany in  whose  favor  the  tax  was  voted  and 
the  assignee  of  such  tax  are  necessary  par- 
ties. So,  also,  the  township  trustees  and  the 
county  treasurer  are  to  be  made  parties  de- 
fendant: Sully  V.  Drennan,  113  U.  S.,  287. 

58.  Conditions  and  gtipnlations:  No  con- 
tract, stipulation  or  reservation  could,  under 
the  previous  act,  be  set  up  to  defeat  the  tax 
unless  it  was  in  writing:  Muscatine  West' 
em  R,  Co,  v.  Horton,  38-38;  Harwood  v, 
Quinby,  44^385. 

59.  The  omission  to  state  in  the  levy  the 
condition  upon  which  it  is  to  be  paid  to  the 
company  will  not  render  the  levy  invalid 
when  the  condition  was  complied  with  before 
the  levy :  Surges  v.  Mabin,  70-688. 

60.  Where  a  condition  on  which  the  taxes 
in  aid  of  a  railroad  was  that  **  the  road  should 
be  built  and  in  operation  "  by  the  time  fixed, 
held,  that  such  condition  was  sufficiently 
complied  with  if  the  trains  were  running  by 
the  time  specified,  although  it  is  necessary  in 
order  to  the  completion  of  the  road  that  it  be 
ballasted  and  additional  ties  put  in :  Musca- 
tine Western  R,  Go,  v.  Horton,  88-33. 

61.  Where  the  road  is  completed  in  accord- 
ance with  the  conditions  of  a  written  con- 
tract between  the  company  and  the  township 
voting  the  tax,  a  failure  of  the  company  to 
comply  with  the  just  expectations  of  the 
voters  which  have  not  been  embodied  in  such 
contract  will  not  forfeit  the  tax :  Ibid, 

62.  Where  one  of  the  conditions  on  which 
a  tax  was  voted  was  that  the  road  should  be 
constructed  and  operated,  and  a  depot  located 
within  a  town  named,  on  or  before  a  certain 
day,  and  by  that  date  the  dejwt  was  partially 
erected  and  a  track  was  laid  for  the  distance 
of  a  mile  from  such  depot,  and  the  road  was 
operated,  although  not  in  a  first-class  manner, 
the  track  not  being  ballasted,  held,  that  there 
was  a  sufficient  compliance  with  the  condi- 
tions of  the  tax  to  entitle  the  railway  to  the 
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same:  Chicago,  M,  <fc  St  P,  R,  Co,  v.  Shea, 
67-728. 

C3.  In  a  particular  case,  held,  that  the  con- 
struction of  the  road  was  not  such  as  to 
constitute  a  compliance  with  the  conditions 
on  which  the  aid  tax  had  been  voted :  Cox  v. 
Forest  City  <Sb  S.  R.  Co.,  66-289. 

64.  Where  a  tax  was  voted  to  be  expended 
in  three  townships  mentioned,  heid,  that  it 
appearing  that  more  than  the  amount  of  tax 
voted  had  been  expended  in  the  township  in 
question,  the  company  was  entitled  to  the 
tax  in  that  township  although  nothing  had 
been  expended  in  the  other  two  townships: 
MerrUl  v,  Welsher,  60-61. 

65.  Also,  held,  that  the  fact  that  the  line 
of  the  road  was  changed  so  that  it  did  not 
pass  through  one  of  the  townships  specified, 
would  not  prevent  the  collection  of  the  tax 
in  the  township  through  which  it  did  pass : 
Ibid, 

66.  Also,  held,  under  a  special  statute,  that 
a  mere  suspension  of  work  and  failure  to 
build  the  road  for  the  period  of  four  years 
mentioned  in  such  statute  was  not  the  non- 
fulfillment of  a  special  contract  or  agreement 
as  therein  q)ecified,  and  did  not  amount  to 
a  forfeiture  of  the  tax :  Ibid, 

67.  Where  the  articles  of  incorporation  of 
the  company  declared  its  purpose  to  be  to 
construct  a  railroad  by  the  way  of  Newton, 
in  Newton  township,  and  the  petition  and 
notice  for  the  voting  of  a  tax  in  that  township 
specified  that  it  was  for  the  purpose  of  aid- 
ing in  the  construction  of  the  road  to  be  ex- 
pended in  Newton  and  another  township 
named,  hsld,  that  without  the  construction 
of  the  line  to  Newton  the  tax  in  Newton 
township  could  not  ba  enforced,  although 
double  the  amount  of  such  tax  had  been  ex- 
pended in  the  other  township :  Lavib  v.  An- 
derson, 54-190. 

68.  Where  a  paper  was  signed  by  the 
president  of  a  company,  bearing  the  seal  of 
the  corporation,  and  was  circulated  among 
the  electors  on  the  day  of  the  election,  con- 
taining certain  stipulations  in  regard  to  the 
construction  of  the  road  for  which  the  tax 
was  being  voted,  held,  that  the  provisions  of 
such  paper  became  binding  upon  the  com- 
l>any:  Meeker  v.  Ashley,  56-188. 

69.  Where  the  president  of  the  company 
made  statements  at  a  public  meeting  called 


to  discuss  the  voting  of  a  tax  in  aid  of  a  rail- 
way, which  tended  to  induce  tax  payers  to 
believe  that  the  road,  if  built,  would  be  lo- 
catsd  upon  a  line  already  surveyed  and 
known  to  them,  and  afterwards  the  road  was 
built  upon  a  different  line,  which  was  less 
advantageous  to  the  tax  payers  of  the  town- 
ship, held,  that  the  collection  of  the  tax  could 
be  enjoined:  Curry  v,  Superviaora,  61-71. 

70.  Narrow  gangre:  Where  a  tax  was  voted 
in  aid  of  a  railroad  between  certain  termini 
and  a  narrow  gauge  road  was  constructed, 
held,  that  that  fact  would  not  defeat  the  com- 
pany's right  to  the  tax,  it  not  having  been 
specified  in  the  notice  of  election  what  the 
gauge  of  the  road  should  be,  and  it  appear- 
ing that  the  road  as  constructed  answered 
the  purpose  of  the  tax  payers:  Meader  v, 
Lowry,  45-684. 

71.  And  in  such  case,  held,  that  the  town- 
ship trustees  were  not  guilty  of  any  fraud  in 
csrtif  ying  the  construction  of  the  road  as  con- 
templated in  the  notice  submitting  the  ques- 
tion of  levying  the  tax :  Ibid, 

72.  The  construction  of  a  narrow  gauge 
road  having  sufficient  capacity  for  all  the 
business  to  be  done,  and  capable  of  doing  it 
as  economically  as  a  road  of  any  other  gauge, 
is  a  sufficient  compliance  with  the  conditions 
for  the  voting  of  the  tax,  where  no  stipulation 
as  to  the  gauge  is  made,  to  entitle  the  com- 
pany to  the  tax  voted:  Casady  v.  Lowry, 
49-523. 

73.  Purchaso  or  leasing  of  another  road: 
llie  leasing  or  purchase  and  operation  of  a 
line  of  road  as  a  part  or  whole  of  tlie  line 
for  the  construction  of  which  the  tax  is 
voted  will  not  constitute  a  compliance  with 
the  agreement  to  construct  such  road :  Lamb 
V,  Anderson,  54-190;  Meeker  v,  AMey,  56- 
188;  Iowa,  M.  &  N,  P.  JR.  Co.  v.  Schenck, 
53-628;  Lawrence  v.  Smith,  57-701. 

74.  Alienation:  Where  the  company  to 
which  a  tax  has  been  voted  has,  upon  the 
faith  of  the  tax,  constructed  the  road  and 
put  it  in  operation,  such  company  becomes 
entitled  to  the  tax,  and  this  right  is  not  for- 
feited by  a  subsequent  alienation  of  the  road 
to  another  company :  Parsons  v,  ChUds,  86- 
108. 

75.  The  fact  that  a  road  in  aid  of  which 
taxes  are  voted  is  sold  at  or  before  the  time 
of  its  completion  to  another  company  will 
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not  defeat  the  right  of  the  company  in  whose 
faTor  the  tax  is  voted  to  receive  the  same : 
Mtiseatine  Western  R.  Co.  v.  Hortan,  38-38. 
76b  The  alienation  of  the  road  before  the 
payment  of  the  tax,  so  that  shares  of  stock 
in  the  road  for  which  the  tax  was  voted  can 
DO  longer  be  issued  to  those  holding  certifi- 
cates for  the  payment  of  such  taxes  as  pro- 
vided by  statute,  is  a  ground  for  setting  such 
tax  aside  and  releasing  the  tax  payer  from 
his  burden :  Manning  v,  Mathews,  66-675 ; 
Blunt  tJ.  Carpenter,  68-265. 

77.  The  right  of  the  taxpayer  to  receive 
such  certificates  of  stock  in  exchange  for  his 
receipts  for  taxes  paid  cannot  be  set  aside  by 
agreement  or  waiver,  and  the  electors  can- 
not vote  and  appropriate  taxes  for  the  con- 
struction of  a  road  without  giving  to  the 
tax  payer  stock  in  the  corporation  as  the 
statute  provides :  Blunt  v.  Carpenter,  68-265. 

78.  But  the  lease  of  the  road  in  favor  of 
which  the  tax  is  voted  in  perpetuity  to  an- 
other road,  by  which  the  latter  agrees  to  oper- 
ate the  line  and  pay  the  lessor  company  a 
per  cent,  of  the  gross  earnings,  it  not  appear- 
ing that  the  contract  of  lease  is  inequitable 
or  not  beneficial  to  the  company  constructing 
the  road,  will  not  deprive  the  company  of 
the  right  to  the  tax:  Chicago,  M,  db  St,  P. 
J2.  Co.  r.  Shea,  67-728. 

79.  Change  of  line:  The  fact  that,  after  a 
tax  in  aid  of  a  railroad  is  voted,  the  location 
of  the  line  in  a  part  of  its  course  is  changed, 
which  change,  however,  is  not  in  conflict 
with  any  of  the  conditions  upon  which  the 
tax  is  voted,  will  not  affect  its  validity: 
Shantzv.  Evans,  40-139. 

SO.  Repeal  of  statute:  Where,  prior  to 
the  repeal  of  the  act  authorizing  the  levy  of 
taxes  in  aid  of  a  railroad  in  pursuance  of  a 
popular  vote,  the  company  in  favor  of  which 
the  tax  is  voted  has  expended  money  in  con- 
structing its  road,  relying  upon  such  tax,  it 
has  a  right,  notwithstanding  the  repeal  of 
the  statute,  to  have  the  tax  levied  and  col- 
lected in  its  favor :  Burges  v.  Mabin,  70-633. 

81.  The  right  to  the  tax  and  penalties  and 
interest  thereon  i»  not  taken  away  by  the 
repeal  of  the  statute  under  which  the  tax  is 
voted,  but  the  repeal  of  the  statute  termi- 
nates the  right  to  additional  penalties :  Tobin 
r.  Hartshorn,  69-648. 

S2.  The  statute  of  limitations,  as  against 


an  action  to  enforce  a  tax  voted  under  a 
statute  afterward  repealed,  held  to  com- 
mence to  run  only  in  accordance  with  the 
provisions  of  the  new  statute:  Harwood  v. 
Broumell,  48-657. 

Further  as  to  effect  of  repeal  upon  penal- 
ties, see  Taxation,  §§  326-380. 

83.  Estoppel :  Where  conditions  and  repre- 
sentations have  not  been  complied  with  the 
tax  payer  will  not  be  estopped  from  enjoin- 
ing the  collection  of  the  tax  by  the  fact  that 
the  road  has  been  built,  where  it  appears 
that  notice  was  given  to  the  company  before 
the  construction  of  the  road  upon  the  new 
line  that  the  tax  would  be  contested  on  the 
ground  of  fraud  and  false  representations: 
Curry  V.  Supervisors,  01-71. 

84.  Where  it  is  not  shown  that  the  party 
objecting  to  the  validity  of  a  railroad  aid 
tax  had  any  knowledge  thereof  at  the  time 
it  was  expended,  he  will  not  be  estopped 
from  questioning  its  validity  afterward: 
Truesdell  v.  Oreen,  57-215. 

Recovery  of  Illegal  taxes,  when  exacted : 
See  Taxation,  g§  356-358. 

II.    Ownership     and    management; 

TRANSFERS   AND   LEASES;    LIENS   OF 
JUDGMENTS. 

85.  Boiling  stock  not  realty:  The  rolling 
stock  of  a  railroad  is  not  real  estate,  but  per- 
sonal property :  NeHson  v.  Iowa  Eastern  R. 
Co.,  51-184. 

80.  Sale  of  line:  A  railroad  corporation 
organized  under  the  general  law  may,  after 
constructing  a  line,  sell  the  property  and 
continue  the  object  of  its  incorporation  by 
the  construction  of  a  new  line:  Mahaska 
County  R.  Co.  v.  Des  Moines  VaUey  R.  Co., 
28-437. 

87.  Where  the  articles  of  incorporation  of 
the  company  provided  for  the  sale  of  the 
property  with  the  limitation  that  **  no  sale 
shall  be  valid  until  all  debts  of  the  company 
shall  be  paid  or  arranged  for,"  held,  that  the 
indebtedness  being  a  very  inconsiderable 
sum,  if  anything,  and  the  purchaser  having 
inquired  if  there  were  any  debts,  and  being 
always  ready  to  pay  any  that  might  be  es- 
tablished, a  sale  under  such  circumstances 
was  valid :  Ibid. 

88.  Where  a  railway  company  through  its 
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directors  sold  its  property  to  another  com- 
pany, and  the  directors  and  stockholders  of 
the  former  stood  by  with  knowledge  of  all  the 
facts  and  saw  the  latter  company  make 
large  expenditures  on  the  property,  held, 
that  they  were  estopped  from  seeking  a  re- 
covery of  the  property  because  of  an  irregu- 
larity in  the  sale :  Ibid, 

89.  Purchase  at  foreclosure:  A  company 
buying  in  the  franchise  of  property  of  a  rail- 
road at  a  foreclosure  sale  does  not  become 
privy  to  any  agreement  on  the  part  of  the 
original  company  except  so  far  as  it  may  be 
incorporated  into  the  deeds  of  conveyance 
under  which  the  title  is  held :  Close  v,  Bur- 
lington, C,  R,  (Sb  N.  R,  Co,,  64-149. 

90.  Consolidalion:  Where  two  railroad 
companies  were  consolidated  under  the  ar- 
rangement that  stock  in  the  new  company 
should  be  issued  to  stockholders  in  the  old 
companies,  and  the  new  company  should  ac- 
quire the  property  of  the  old,  held,  that  a 
stockholder  in  one  of  the  old  companies  did 
not,  by  such  transfer  of  property,  acquire  a , 
vendor's  lien  thereon:  Cross  v.  Burlington 
dS.  W,  R,  Co.,  58-62. 

91.  Leases;  liability  of  lessee:  Under 
the  statutory  provision  (Code,  §  1378)  that  all 
the  duties  and  liabilities  imposed  upon  cor- 
porations owning  or  operating  railways  shall 
apply  to  all  lessees  or  other  persons  owning 
or  operating  such  railways  as  fully  as  if  they 
were  expressly  named,  held,  that  the  obliga- 
tion to  fence  rests  upon  the  lessee  as  much  as 
upon  the  lessor,  and  that  the  lessee  is  liable  to 
damages  done  by  its  train,  although  as  be- 
tween it  and  the  lessor  the  duty  of  fencing 
rests  upon  the  latter :  Clary  v,  Iowa  Midland 
R,  Co.,  87-344. 

92.  Where  the  owner  and  a  lessee  each 
runs  trains  over  the  road,  each  is  liable  for 
stock  injured  by  its  own  trains  by  reason  of 
the  failure  to  fence :  Stepheiis  v,  Davenport 
<&  St.  P.  R.  Co.,  36-327. 

98.  The  remedy  given  against  the  lessee  by 
statute  is  merely  cumulative,  and  the  right 
of  action  for  negligence  causing  the  injury 
of  a  passenger  exists  as  against  the  company 
in  whose  name  the  road  is  being  operated,  al- 
though it  may,  in  fact,  liave  been  leased  to 
and  be  under  the  control  of  a  lessee :  Bower 
V.  Burlington  cfc  S,  W.  R,  Co,,  42-546. 

94,  Prior  to  express  statutory  provision, 


held,  that  the  statute  imposing  a  liability  for 
injuries  to  stock  where  the  right  of  way  is 
not  fenced  was  applicable  to  a  lessee :  lAddle 
17.  Keokuk,  Mt  P.  <fc  M,  R,  Co.,  23-378. 

95.  But  further,  held,  under  the  same 
statutory  provision,  that  where  the  lessee 
had  the  exclusive  right  to  run,  operate  and 
control  the  road,  and  had  built  and  main- 
tained fences  along  the  road,  and  had  the 
same  power  to  protect  itself  that  the  lessor 
would  have,  it  was  liable  for  injury  to  stock 
to  the  same  extent  as  though  it  were  owner 
of  the  road :  Stewart  v.  Chicago  db  N,  W,  R. 
Co.,  27-282. 

96.  The  company  whose  engines  set  out 
fire  are  liable  for  damages  from  the  fire  thus 
set  out,  although  the  line  is  owned  and  oper- 
ated by  another  company  and  fire  starts  on 
the  right  of  way  by  reason  of  combustible 
material  allowed  to  accumulate  thereon  by 
such  other  company :  Slossen  v.  Burlington, 
C,  R.  i&N.  R.  Co.,  60-215. 

9  7.  Where  a  railway  company  incorporate4 
under  the  laws  of  Iowa  leases  its  road  to  a 
foreign  corporation,  the  lessor  is  a  necessary 
party  to  an  action  for  breach  by  the  lessee  of 
a  contract  entered  into  originally  with  the 
lessor.  The  statutory  provision  as  to  the 
liability  of  a  lessee  does  not  discharge  lessor 
from  liability,  but  in  effect  makes  both  the 
lessor  and  the  lessee  jointly  liable :  Chicago 
<fc  N.  W.  R.  Co.  V.  Crane,  113  U.  S.,  424. 

98.  A  lessee  of  a  railroad  can  exercise  no 
right  that  its  lessor  could  not,  and  if  the  les- 
sor was  subject  to  injunction  against  operat- 
ing its  road  at  the  suit  of  the  land  owner 
whose  property  had  been  taken  without  com- 
pensation, the  lessee  is  subject  to  the  same 
restriction :  Hibbs  v.  Chicago  iSt  S.  W.  R.  Co., 
39-340. 

99.  The  company  owning  a  railroad,  and 
in  whose  name  it  is  being  operated,  is  liable 
in  an  action  for  personal  injuries  received 
thereon,  although  the  road  is  leased  to  and 
operated  by  a  lessee :  Bower  v.  Burlington  <St 
S.  W.  R.  Co.,  42-546. 

100.  Where  a  railroad  was  leased  to  de- 
fendant under  a  contract  by  which  he  was  to 
manage  the  same  and  apply  the  profits,  after 
paying  operating  expenses,  to  the  payment 
of  certain  advances  made  by  him,  etc.,  held, 
that  he  was  a  trustee  and  was  not  individ- 
ually liable  as  lessee  for  operating  expenses : 
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United  States  Boiling  Stodc  Co.  v.  Potter, 
48^56. 

101.  A  receiver  operating  a  railway  under 
direction  of  the  court  is  liable  to  judgment 
for  personal  injuries  received  by  an  employee 
from  the  negligence  of  other  employees  en- 
gaged in  the  operation  of  the  road,  under  the 
statutory  provision  on  such  subject :  Sloan  v. 
Central  Iowa  R,  Co,,  6»-728. 

102.  Lien  of  Jadgrments:  Under  a  statu- 
tory provision  (Code,  g  1809)  that  a  judgment 
against  a  railway  company  for  injury  to  per- 
son or  property  shall  be  a  lien  within  the 
county  where  recovered  on  the  property  of 
the  corporation  superior  to  the  lien  of  any 
mortgage  or  trust  deed,  hdd,  that  where  ac- 
tion is  brou^t  for  recovering  from  the 
c(»npany  damages  for  breach  of  a  contract 
under  which  the  right  of  way  was  conveyed 
to  it,  the  judgment  may  be  made  a  lien  on 
the  portion  of  the  line  conveyed :  Varner  v, 
SL  Louis  AC.  R,R,  Co.,  55-677. 

105.  A  judgment  for  damages  for  breach 
of  contract  by  a  railway  company  for  failure 
to  fence  its  right  of  way  and  construct  cattle- 
guards  becomes  a  lien  on  the  prox)erty  of  the 
company,  but  the  party  is  not  entitled  to 
such  lien  for  damages  caused  by  negligent 
construction  of  the  road  causing  an  overflow 
of  his  land,  nor  for  trespass  in  going  upon 
his  land  outside  the  right  of  way:  Hull  v, 
Chicago,  B.  &  P.  B.  Co.,  65-713. 

104.  A  right  of  action,  or  an  action  pend- 
ing for  such  injury,  is  not  a  lien,  and  a  pur- 
chaser of  the  road  before  the  rendition  of 
judgment  takes  it  free  from  the  lien  of  such 
judgment  when  rendered :  Burlington,  C.  B, 
*  N.  B.  Co.  V.  Verry,  48-458;  White  v.  Keo^ 
kuk  A  D.  M.  B.  Co.,  52-97. 

105.  This  statutory  provision  is  not  uncon- 
Btitational :  Central  Trust  Co.  v.  Sloan,  65- 
655. 

HI-  Pbocubement  akd  use  of  eight 
OF  way;  negligence  in  construct- 
ing BOAD. 

a.  Right  of  way  in  general. 

106.  ProTlsions  constitutional:  The  use 
for  which  land  appropriated  for  a  right  of 
'Way  is  taken  is  a  public  one  although  it  is 
for  private  profit,  and  the  provisions  author- 
izing the  takhkg  of  private  property  for  such 


purpose  upon  compensation  being  made  are 
therefore  constitutional :  Stewart  v.  Board  of 
Supervisors,  30-9. 

107.  Nature  and  extent  of  right:  The 
railway  company  procuring  the  right  of  way 
is  the  owner  of  its  right  so  long  as  it  is  used 
for  railway  purposes,  and  the  owner  of  the 
land  taken  has  no  right  to  go  thereon  for  the 
construction  of  fences  or  other  purposes: 
Heskett  v.  Wabash,  St,  L.  &  P.  B.  Co.,  61- 
467. 

108.  The  company  may  take,  remove  and 
use  for  the  construction  and  repair  of  its 
railway  and  appurtenances  any  earth,  gravel, 
stone,  timber  or  other  material  on  or  from 
the  land  condemned,  and  is  not  limited  as  iX> 
the  quantity  of  such  materials  to  be  used  in 
the  construction  and  repair  of  its  road.  The 
limitation  to  so  much  as  is  necessary  implied 
under  this  section  relates  to  the  quantity  of 
land  to  be  taken :  Winklemans  v.  Des  Moines 
N.  W.  B.  Co.,  62-11. 

109.  It  would  seem  that  the  company  may 
sink  wells  on  its  right  of  way,  for  the  pur- 
pose of  supplying  its  engines  with  water,  and 
would  not  be  liable  in  damages  for  thus  di- 
verting percolating  water  from  a  spring  upon 
the  adjoining  land  of  the  person  granting  the 
right  of  way :  Hougan  v.  Milwaukee  <£r  St.  P. 
B.  Co.,  85-558. 

110.  Timber  standing  upon  the  property 
taken  for  right  of  way,  other  than  that  neces- 
sary for  the  construction  of  the  railway,  re- 
mains the  property  of  the  owner  of  the  land : 
Preston  v.  Dubuque  iSb  P.  B.  Co.,  11-15. 

111.  The  statute  by  express  language  au- 
thorizes the  taking  of  material  for  the  con- 
struction and  use  of  the  railway,  but  under 
a  right  of  way  deed  granting  an  easement 
''for  all  purposes  connected  with  the  con- 
struction, use  and  occupation  of  the  rail- 
way," held,  that  the  railway  company  was 
not  authorized  to  take  sand  for  use  in  con- 
structing a  round-house,  but  the  owner 
might  take  such  sand  so  far  as  not  interfer- 
ing with  the  use  of  tlie  land  for  railway 
purposes :  Vermilya  v.  Chicago,  M.  iSb  St.  P. 
B.  Co.,  66-606. 

112.  By  the  condemnation  proceedings  a 
corporation  acquires  the  right  to  the  exclusive 
use  of  the  surface  of  the  land,  and  the  con- 
demnation is  made  on  the  theory  that  this 
use  of  the  surface  will  be  pei*petual.    There- 
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fore,  unless  it  appears  that  the  reversionary 
right  of  the  land  owner  is  of  some  value,  as 
for  instance  by  reason  of  the  land  being  un- 
derlaid by  coal  or  mineral,  it  is  not  error  to 
disregard  such  reversionary  interest  and  assess 
the  damages  at  the  market  value  of  the  prop- 
erty taken :  HoUingsworth  v.  Des  Moines  &  St, 
L.  jR.  Co,,  63-443;  Cummins  v.  Same,  68-397; 
Clayton  v,  Chicago,  J.  <fc  D,  R,  Co,,  67-288. 
118.  The  conveyance  to  a  railwa}**  of  a 
right  of  way  conveys  only  an  easement: 
Brown  v.  Young ^  69-625. 

114.  Constitutes  an  Incnmbrance:  The 
right  of  way  over  land  for  a  railway  is  an 
incumbrance  for  which  a  grantee  of  the  land 
may  recover  on  a  covenant  against  incum- 
brances, although  he  knew  of  the  existence 
of  such  right  of  way  at  the  time  of  pur- 
chasing: Barlow  v,  McKinley,  24-69;  Jerald 
V,  Elly,  51-331. 

115.  But  the  mere  use  and  exercise  of  a 
right  of  way  over  the  projwrty  is  not  sufficient 
to  establish  such  right  or  raise  a  presump- 
tion of  its  existence:  Jerald  v,  Elly,  51-321. 

116.  Subject  to  foreclosure  proceedings: 
Where  a  railway  company  takes  a  deed  for  a 
right  of  way,  and  enters  into  possession 
pending  foreclosure  proceedings  against  the 
property,  it  is  bound  by  decree  and  sale 
thereunder,  though  not  made  a  party :  Jack- 
son V,  Centerville,  M,  <fc  A,  R,  Co,,  64-292. 

117.  Width  which  may  be  taken:  Under 
the  statutory  provision  allowing  the  con- 
demnation of  a  strip  of  land  one  hundred 
feet  in  width,  the  company  is  not  limited  to 
fifty  feet  on  each  side  of  its  track,  but  the 
track  may  be  located  anywhere  on  the  tract 
taken:  Stark  v,  Sioux  City  <&P,R,  Co., 48-501. 

118.  Additional  width:  Where  a  com- 
pany has  the  power  to  build  an  additional 
lateral  road  auxiliary  to  the  original  road, 
whose  construction  and  maintenance  is  pos- 
sible only  upon  an  independent  right  of  way, 
the  right  of  way  statute,  limiting  the  width 
of  right  of  way  to  one  hundred  feet,  does 
not  prevent  the  condemnation  of  land  for 
such  additional  road ;  and  the  same  power 
may  be  exercised  by  another  cori)oration, 
even  though  it  derives  all  its  means  from  the 
first,  and  builds  the  road  with  the  express  de- 
sign of  leasing  it:  Lower  v,  Chicago,  B,  <St 
Q,  R.  Co,,  59-563. 

119.  Where  a  company  entered  into  pos- 


session of  and  consti'ucted  its  road  over  a 
right  of  way  thirty  feet  in  width  acquired  by 
deed,  and  subsequent  proceedings  to  con- 
demn a  right  of  way  seventy  feet  wide  were 
instituted,  held,  that  the  subsequent  pro- 
ceedings must  be  considered  as  intended  to 
secure  a  right  of  way  in  addition  to  that 
acquired  by  deed :  Gray  v.  Burlington  <fe  M, 
R,  R,  Co,,  37-119. 

120.  Where  a  railway  company  applies  for 
a  hundred  feet  or  less  in  width  for  a  right  of 
way,  it  must  be  conclusively  presumed  that 
the  amount  applied  for  is  necessary,  and  the 
fact  that  the  company  owns  land  on  one  side 
of  such  right  of  way  will  not  limit  the 
amount  which  it  may  condemn:  Stark  v, 
Sioux  City  d:  P.  R,  Co.,  43-501. 

121.  Depot  grounds:  Under  a  previous 
statute,  field,  that  a  company  had  no  right  to 
condemn  additional  land  for  depot  grounds, 
and  that  therefore  any  proceeding  for  that 
purpose  might  be  enjoined :  Forbes  v,  Delash- 
mutt,  68-164. 

122.  Use  by  another  road:  Where  right 
of  way  over  land  has  been  acquired  by  one 
railroad  the  owner  cannot  have  an  injunc- 
tion against  another  road  for  using  such 
right  of  way  under  agreement  with  the  road 
to  which  it  belongs :  Holbert  V.  St.  Louis,  K, 
C,  <fc  N,  R  Co,,  38-315. 

123.  Appropriation  of  right  of  way  by 
another  company:  The  easement  acquired 
by  a  railroad  company  is  acquired  to  public 
use,  and  is  in  the  nature  of  a  grant  from  the 
state  for  the  uses  and  purposes  provided  by 
law,  and  when  the  company  fails  to  carry 
out  the  purposes  of  the  grant,  the  legislature 
may  transfer  the  easement  to  another  com- 
pany upon  making  compensation  to  the 
former  company :  Noll  v,  Dubuque,  B,  <St  M, 
R,  Co,,  32-66:  Central  Iowa  R,  Co,  v.  Moid- 
ton  iSb  A,  R,  Co,,  57-249. 

124.  Transfer  to  another  road:  Where  a 
right  of  way  has  been  deeded  to  one  railway 
company  in  consideration  of  the  benefit  to  be 
derived  from  the  construction  of  its  line, 
such  right  of  way  cannot  be  transferred  by 
that  company  to  another  proposing  to  con- 
struct a  different  line  not  running  in  the 
same  direction :  CroMe  v.  CJiicago,  I,  dt  D, 
R,  Co,,  62-189. 

125.  Abandonment  or  non-user  of  right: 
The   easement   being   acquired  by  express 
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grant  is  not  barred  by  a  failore  to  use  the 
same  for  ten  years,  and  a  pofisession  of  the 
property,  during^  that  time,  by  the  original 
owner,  in  the  absence  of  any  act  of  his  pre- 
venting the  use :  Barlow  v.  Chicago,  R,  I.  <fc 
P.  H  Co.,  2»-27e ;  Noll  v.  Dubuque,  B,  <fc  M. 
R.  Co.,  sd-m. 

1S<L  A  land  o'wner  who  has  received  dam- 
ages for  a  ri^ht  of  way  and  has  entered  into 
an  agreement  by  '^^hich  another  company  has 
taken  and  used  such  right  of  way  is  not  in 
position  to  rely  on.  an  abandonment  by  the 
first  company:  Marling  v,  Chicago,  C.  R.  <St 
A'.  5.  Co.,  OT-831. 

IS  7.  A  x>ortton  of  a  line  may  become 
abandoned  -w^ithin  the  statutory  provisions 
(Code,  g  1260).  ^Wliether  it  is  so  or  not  is  a 
question  of  fact:  Central  Iowa  R,  Co.  v, 
Jfowiton  <fc  ^-  12-  Co.,  57-249. 

128.  Where,  in  proceedings  to  assess  dam- 
ages for  ri^ht  of  -way  already  occupied  by 
the  company,    the   amount  is  paid   to  the 
sberiff  and  an  appeal  is  taken,  the  company 
ctnnot,  by  abandoning  its  right  of  way,  de- 
feat the  laud  owner's  right  to  the  amount  so 
paid,  but   the   abandonment  may    be  con- 
sidered in  determining  the  damages  to  which 
the  owner  shall  be  entitled  on  a  trial  of  the 
appeal,  and   it  'would  be  error  to  enter  a 
jodgment  for  damages  contingent  upon  a  re- 
oocapation  of  the  land :  Hastings  v.  Burling- 
toaAM,  R.  R.  Co.,  38-316. 

129.  "Where,  upon  condemnation  of  a 
light  of  way  over  agricultural  college  land, 
the  damages  assessed  were  deposited  with 
the  sheriff,  held,  that  without  return  of  the 
amoimt  thus  deposited  the  grantee  of  the  ag- 
ricultural college  could  not  have  another  as- 
seasment  of  damages  for  the  use  of  the 
premises  by  another  railway  company  with- 
out a  return  of  the  money  deposited :  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Bean,  69-257. 

190.  Who  entitled  to  eondemn:  It  is  suf- 
ficient under  the  statute  to  allege  that  the 
party  seeking  to  secure  a  right  of  way  is  a 
oo!rporatk>n  duly  organized,  and  engaged  in 
building  a  railroad :  Chicago,  N.  <St  S.  W.  R. 
Co.  r.  Mayor  of  Newton,  36-299. 

lil.  A  foreign  corporation  could  not,  be- 
fore the  amendment  of  Code,  §  1241,  by  17 
Ci.  A.,  ch.  126,  procure  right  of  way  by  con- 
demnation proceedings,  and  might  be  re- 
strained by  injunction  from  using  property 
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for  right  of  way  until  the  right  was  in  some 
other  manner  procured:  Holbert  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.,  45-23. 

132.  Before  the  change  in  the  statute  al- 
lowing foreign  corporations  to  condemn  land 
for  right  of  way,  Iteld,  that  where  nothing 
appeared  to  the  contrary  it  would  be  presumed 
that  the  condemnation  was  properly  made 
on  behalf  of  a  corporation  duly  authorized  to 
institute  the  proceedings:  Kostendader  v. 
Pierce,  37-645. 

188.  Horse  railways:  The  provisions  for 
condemning  right  of  way  for  the  use  of  rail- 
way companies  aie  applicable  to  i*ailways 
operated  by  animal  power  as  well  as  those 
operated  by  steam :  Clinton  v.  Clinton  <&  L. 
H.  R.  Co..  37-61. 

184.  Railways  in  cities:  By  statutory  pro- 
vision. (Code,  g  464)  the  method  of  assessing 
damages  for  right  of  way  is  made  applicable 
to  damages  caused  to  abutting  owners  from 
the  construction  of  a  railway  upon  the  streets 
of  a  city,  and  such  proceedings  can  be  insti- 
tuted only  by  the  company  and  not  by  the 
property  owner,  who  may  have  an  action  for 
damages  without  regard  to  the  method  of 
assessment  thus  provided :  MvJholland  v.  Des 
Moines,  A.  <fc  W.  R.  Co.,  60-740. 

Further  as  to  the  rights  of  railway  compa- 
nies to  construct  their  tracks  over  the  streets 
oi  cities  and  towns,  see  Municipal  Corpora- 
tions, §§  400-449. 

135.  Private  way:  The  act  (15  G.  A.,  ch. 
34;  McClain's  Ann.  Stat.,  344)  providing  for 
taking  of  right  of  way  for  the  establishment 
of  a  way  to  a  stone  quarry  or  mine  does  not 
authorize  the  taking  of  property  for  a  private 
way.  The  way  thus  authorized,  when  con- 
demned, is  to  be  a  public  one,  and  the  act  is 
not,  therefore,  invalid:  Jones  v,  MaJuzska 
County  Coal  Co.,  47-35. 

186,  A  road  or  way  established  under  the 
provisions  of  this  statute  is  a  public  way,  in 
the  sense  that  the  public  may  use  and  enjoy 
it  in  the  manner  in  which  roads  and  high- 
ways are  ordinarily  used  by  it,  and  the 
mine  owner  who  procured  it  to  be  established 
must  use  the  special  privilege  which  the  act 
confers  on  him  in  such  a  way  as  not  to  de- 
stroy this  right  of  the  public  or  prevent  its 
enjoyment,  and  the  statute  is  therefore  con- 
stitutional. Nor  can  the  construction  of  the 
railway  in  accordance  with  these  provisions 
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be  enjoined  on  the  ground  that  it  prevents 
the  owner  of  the  land  from  constructing  a 
railway  thereon  for  his  own  use  i  Phillips  v* 
'  Watnon,  63-28. 

That  private  property  cannot  be  tdken  for 
a  private  way,  see  Constitutional  Law, 
§§  18(K182 ;  and  Highways,  §§  6-8. 

187.  Additional  right  of  way  for  chan- 
nels and  ditches:  The  statutory  provision 
(18  G.  A.,  ch.  191 ;  McClain's  Ann.  Stat.,  839) 
for  taking  land  by  a  railway  company  for 
the  purpose  of  digging  a  channel  or  cutting 
a  ditch  in  order  to  change  the  course  of  a 
stream  too  frequently  crossing  its  right  of 
way  is  constitutional,  at  least  in  so  far  as  it 
api^ies  to  cases  where  the  right  of  way  is 
taken  as  provided  for  the  purpose  of  promot- 
ing the  safety  of  the  traveling  public :  Beusch 
V.  Chicago,  B,  A  Q.  R.  Co.,  57-687.  | 

b.  Right  of  way  acquired  hy  deed, 

188.  Parol  license:  Where  the  company 
by  parol  license  enters  upon  ground  to  con* 
struct  its  railway  the  subsequent  payment  of 
the  damages  assessed  gives  it  an  easement  by 
contract  which,  though  arising  upon  parol, 
cannot  be  revoked:  Slocumb  v.  Chicago,  B, 
<fc  Q,  R,  Co.,  57-675. 

189.  In  such  ease  a  subsequent  purchaser 
takes  subject  to  the  right  of  way  whatever 
it  is,  if  it  does  not  exceed  the  statutory 
width,  and  cannot  set  up  non-user  by  the 
company  of  a  portion,  and  adverse  posses- 
sion thereof,  to  defeat  its  rights :  Ibid, 

140.  Presumption:  Where  a  railway  com- 
pany is  conceded  to  be  in  rightful  possessibn 
of  a  right  of  way  it  will  be  presumed  that  it 
has  an  easement  acquired  either  by  condem- 
nation or  purchase :  Drake  v.  Chicago,  R,  I, 
A  P.  i?.  Co.,  63-302. 

141.  Subsequent  condemnation:  Where 
the  compensation  for  the  right  of  way  has 
not  only  been  agreed  upon  but  also  paid  to 
the  land  owner  by  the  corporation,  and  he 
has  conveyed  the  right  of  way,  proceedings 
to  condemn  such  right  of  way  cannot  be  in- 
stituted, and  would  be  entirely  void  for  want 
of  jurisdiction:  Council  Bluffs  &  St.  L,  R. 
Co.  V.  Bentley,  62-446. 

142.  In  an  action  against  a  railroad  by  an 
adjacent  owner  for  damages  for  the  occupa- 
tion of  a  street  in  which  such  adjacent  owner 


holds  the  fee,  it  is  error  to  reject  a  deed  from 
such  owner  to  the  company  for  right  of  way 
over  his  premises:  Frith  v.  Ihibuque,  4&- 
406. 

148.  The  occupation  of  premises  taken  for 
right  of  way  cannot  be  enjoined  for  failure 
to  pay  therefor  under  proceedings  which 
have  been  declared  void,  where  the  company 
has  a  deed  granting  it  a  right  of  way  sub- 
stantially the  same  as  that  occupied :  Bentley 
V.  Wabash,  St.  L.  iSt  P.  R,  Co,,  61-229. 

144.  Where  a  railway  company  having  a 
right  of  way  thirty  feet  in  vridth  instituted 
proceedings  to  condemn  a  right  of  way  sev- 
enty feet  in  width,  held,  that  such  proceed- 
ings must  be  considered  as  intended  to  secure 
an  additional  right  of  way,  and  that  pay- 
ment of  the  damages  assessed  in  such  pro- 
ceeding did  not  cancel  the  obligation  entered 
into  by  the  company  in  accepting  the  deed : 
Gray  v.  Burlington  tSb  M.  R.  R,  Co.,  87-119. 

145*  Not  to  be  conveyed  to  different  line: 
Where  a  land  owner  conveyed  the  right  of 
way  to  a  railway  company  in  consideration 
of  the  construction  of  the  road  along  a  line 
designated,  held,  that  another  company,  to 
whom  the  grantee  had  conveyed  its  rights, 
could  not  take  such  right  of  way  for  the  con- 
struction of  a  line  of  road  materially  different 
from  that  contemplated  when  the  convey- 
ance was  made :  Crosbie  v.  Chicago,  I,  &  D, 
R.  Co.,  62-189. 

c.  Proceedings  to  condemn, 

146.  Parties;  notice:  If  a  mortgagee  of 
property,  whose  mortgage  appears  of  record, 
is  not  by  proper  notice  made  party  to  the  pro- 
ceeding to  condemn  a  right  of  way  over  the 
same,  he  is  not  bound  thereby:  Severin  r. 
Cole,  88-468.  And  see  Cochran  v.  Inde- 
pendent School  Dist,,  50-668. 

147.  Non-resident:  Where  the  proceed- 
ings are  based  upon  the  assumption  that  the 
owner  is  a  non-resident  and  unknown,  such 
assumption  will  be  deemed  true  on  certiorari 
unless  the  contrary  is  made  to  appear :  Everett 
V.  Cedar  Rapids  <St  M.  R.  R.  Co.,  28-417. 

148.  The  notice  must  name  the  person 
whose  land  is  affected  by  the  proceedings. 
It  is  not  sufficient  that  it  be  directed  to  all 
persons  having  an  interest  in  certain  described 
property :  Birge  v.  Chicago,  M,  <fe  jS*.  P.  R 
Co.,  65-440. 


RAILROADS,  III,  c. 


371 


Proceedings  to  condemn  right  of  way. 


149.  Satseqnent  pnrchaser:  Where  a 
right  of  way  over  Agriculttiral  College  land 
in  possession  of  a  lessee  was  condemned  in 
prooeedings  to  which  the  college  was  a  party, 
and  afterwards,  the  lessee's  right  being  for- 
feited, the  premises  were  sold  to  another, 
hdd^  that  the  condemnation  proceedings 
woe  binding^  on  the  subsequent  purchaser  of 
the  premises :  Chicago,  M,  &  St,  P.  R,  Co,  v. 
Bean,  69-257. 

150.  Measure  of  damages:  The  damages 
contemplated  are  the ''just  compensation** 
provided  for  by  Const.,  art.  1,  §  18.  The 
owner  is  to  have  a  fair  equivalent  in  money 
for  the  injury  done  him  by  the  taking  of 
his  property.  It  is  the  right  of  way  which 
is  appropriated,  not  the  fee  in  the  land,  but 
the  right  of  way  is  such  as  is  peculiar  to  a 
railroad,  and  is  the  right  to  all  freedom  in 
locating,  constructing,  using  and  repairing 
such  road  and  its  appurtenances,  and  taking 
and  using  for  that  purpose  only,  any  earth, 
gravel,  stone,  timber,  etc.,  on  or  from  the 
land  taken,  and  the  right  to  make  cuts,  em- 
bankments, etc. ;  and  includes  the  rights 
incident  to  rapid  lopomotion,  as  against  the 
owner  of  the  fee.  It  seems  that  the  right  of 
way  is  intended  to  be  in  perpetuity :  Henry 
V.  Dubuque  &  P.  R,  Co.,  2-288. 

151.  The  question  as  to  the  proper  measure 
of  damages  in  such  cases  discussed  and  the 
tnie  measure  declared  to  be  the  difference 
between  the  market  value  of  the  land  entire, 
and  its  market  value  after  the  right  of  way 
is  carved  out:  Ibid,;  Sater  v,  Burlington, 
etc.  Plank  Road  Co.,  1-386. 

152.  The  amount  of  damage  to  be  allowed 
K  what  will  compensate  plaintiff  for  the  ap- 
propriation of  the  right  of  way.  It  may  be 
more  or  less  than  the  value  of  the  property 
taken:  Oear  v,  Chicago,  C,  <fc  D,  R,  Co., 
3&-23. 

158.  Where  the  damages  to  a  leasehold 
estate  are  to  be  assessed,  the  proper  measure 
of  damages  is  the  difference  in  value  of  the 
annual  use  of  the  property,  before  taking 
and  after:  Renwick  v. Davenport  <fc  N,  W.  R, 
Co.,  49-664. 

lo4.  The  land  owner  is  entitled  to  the  full 
and  fair  value  of  the  land  appropriated,  and, 
in  addition  thereto,  to  such  sum  as  will  com- 
pensate him  for  the  depreciation  in  value  of 
his  adjoining  land  by  reason  of  the  right  of 


way,  irrespective  of  any  benefits  of  the  road 
to  the  land ;  but  speculative,  contingent  or 
future  damages,  not  affecting  the  market 
value,  cannot  be  allowed :  SmaUey  v,  Iowa 
Pacific  JR.  Co.,  36-671. 

155.  Increased  danger  of  injury  to  or  de- 
struction of  the  property  by  reason  of  expos- 
ure to  fire  or  other  dangers  incident  to  the 
operation  of  a  railroad  are  elements  of 
damage  for  which  compensation  should  be 
m^e:  Small  v,  Chicago,  JR.  /.  <fc  P.  R,  Co., 
50-338,  344 ;  Dreher  v.  Iowa  Southwestern  R. 
Co,,  59-599. 

156.  But  it  is  error  to  take  into  account 
the  value  of  specific  property,  such  as  a 
grove  or  house,  which  might  be  destroyed 
by  fire:  Lance  v,  Chicago,  M,  <Sb  St,  P.  R. 
Co,,  57-636. 

157.  The  value  of  growing  crqps  upon  the 
right  of  way  to  be  taken  may  be  considered 
in  assessing  the  compensation :  Ibid, 

158.  The  question  whether  because  of  the 
construction  of  the  road  the  land  is  made 
more  wet  than  it  otherwise  would  be  is  a 
proper  one,  it  not  being  sought  to  show  that 
such  damages  were  a  result  of  the  impi'oper 
construction  of  the  road:  Britton  v.  Des 
Moines,  O,  <fc  S,  R.  Co,,  59-540. 

159.  The  fact  that  the  road-bed  is  con- 
structed in  a  cut  is  a  proper  fact  to  be  shown 
in  estimating  damages:  Cummins  v.  Dts 
Moines  <&  St,  L.  R.  Co,,  63-397. 

160.  While  the  land  owner  is  not  entitled 
to  prove  the  proximity  of  the  depot  or  the 
number  of  tracks  as  independent  elements  of 
damage,  yet  such  evidence  may  be  admissible 
in  determining  the  extent  to  which  the  com- 
pany would  probably  use  the  ground  taken 
in  carrying  on  its  business :  Ibid, 

161.  As  the  company  acquires  the  right  to 
occupy  and  use  the  whole  of  the  right  of  way, 
it  cannot  have  the  damages  assessed  on  the 
theory  that  it  will  in  fact  use  but  part,  and 
therefore  that  the  occupation  of  buildings  sit- 
uated upon  the  right  of  way  will  not  be  dis- 
turbed: Ibid, 

1 62.  Although  the  right  of  way  taken  is  an 
easement  and  the  fee  remains  in  the  owner, 
yet  unless  it  is  made  to  appear  that  the  fee 
burdened  with  the  easement  is  of  some  de- 
terminative value,  the  assessment  of  damages 
should  be  based  on  the  full  value  of  the  land 
actually  taken,  and  it  is  not  error  to  refuse 
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to  instruct  the  jury  on  the  theory  that  the  fee 
remains  in  the  owner  and  that  at  some  time 
Id  the  future  the  land  may  cease  to  be  used 
for  railway  purposes  and  revert  to  such 
owner:  Clayton  v,  Chicago,  I.  <fc  D.  R,  Co,, 
67-238. 

168.  Where  a  railway  company  was  seek- 
ing to  condemn  a  right  of  way  between  the 
property  of  a  riparian  owner  and  the  Missis- 
sippi river,  held,  that  the  owner  was  entitled 
to  damages  caused  to  an  embankment  con- 
structed by  him  extending  out  to  a  crib  in 
the  river :  Renwick  v,  Davenport  <fc  N.  W,  JR, 
Co.,  4»-664. 

164.  The  owner  is  not  invested  with  the 
right  to  cross  the  right  of  way  after  its  ap- 
propriation at  his  pleasure.  Whatever  right 
he  has  in  that  respect  is  subservient  to  that 
of  the  company  using  the  road  for  the  run- 
ning of  its  trains :  Ibid, 

165.  Various  items  of  damage  held  prop- 
erly taken  into  account  by  a  witness  in  testi- 
fying as  to  the  market  value  of  land  after 
taking  the  right  of  way:  Smalley  v,  lovxi 
Pacific  R,  Co,,  36-571. 

166.  The  prices  at  which  other  lands  in  the 
vicinity  of  the  premises  had  been  sold  about 
the  time  of  the  commencement  of  the  pro- 
ceedings is  not  receivable  in  the  absence  of 
evidence  that  there  was  any  similarity  be- 
tween the  lots  in  question  and  those  which  it 
was  claimed  had  been  sold :  Cummins  v,  Des 
Moines  <fc  St,  L.  R,  Co.,  63-397;  Holliiigs- 
tcorth  V.  Des  Moines  <fc  St.  L.  R.  Co.,  63-443. 

Further  as  to  evidence  of  value  in  general, 
see  EMdencb,  I,  6. 

167.  Market  value:  In  determining  the 
damages  the  proper  rule  is  to  first  ascertain 
the  fair  market  value  of  the  premises  over 
which  the  proposed  improvement  is  to  pass, 
irrespective  of  the  improvement,  and  also  the 
like  value  of  the  same  in  the  condition  in 
which  the  premises  will  be  after  the  land  for 
the  improvement  has  been  taken,  irrespective 
of  the  benefit  which  will  result  from  the  im- 
provement, and  the  difference  in  value  will 
constitute  the  measure  of  compensation: 
Sater  v,  Burlington,  etc.,  Plank  Road  Co., 
1-386. 

168.  The  owner  may  be  a  witness  generally 
as  to  the  value  of  the  land  before  and  after 
appropriation,  leaving  the  opposite  party,  by 
his  right  of  cross-eramination,  to  learn  the 


ability  of  the  witness  to  judge  in  the  premises 
and  what  he  takes  into  consideration  in  mak- 
ing up  his  judgment :  Ibid. 

169.  In  determining  the  amount  of  dam- 
age the  witness  may  be  allowed  to  testify  aa 
to  the  value  immediately  before  the  right  of 
way  was  taken  and  immediately  after,  not 
taking  into  consideration  the  benefit  to  the 
land:  Harrison  v,  lovxi  Midland  R.  Co,, 
36-323. 

170.  The  opinion  of  a  witness  as  to  the 
value  before  taking  is  admissible :  Henry  r. 
Dubuque  &  P.  R.  Co.,  2-^88,  811. 

171.  It  is  not  proper  in  such  proceedings  to 
show  by  evidence  at  what  price  the  purchase 
of  right  of  way  from  adjoining  tracts  has 
been  secured,  unless  it  is  shown  that  such 
tracts  were  of  like  character  or  that  the  right 
of  way  had  a  uniform  and  marketable  value 
in  that  neighborhood:  King  v,  louxi  Mid- 
land R,  Co.,  34-458. 

172.  In  ascertaining  the  damages  to  land 
used,  improved  and  occupied  together  as  one 
farm,  witnesses  cannot  be  asked  as  to  the  value 
of  detached  parcels:  Winklemans  v,  Des 
Moines  N.  W.  R.  Co.,  62-11. 

178.  Witnesses  who  were  jurors  for  the 
assessment  of  damages  in  the  first  instance 
cannot  be  required  to  state  on  a  trial  of  the 
case  on  apx)eal  whether  their  report  of  the 
assessment  made  to  the  sherijff  correctly  ex- 
pressed their  judgment  as  to  the  amount  of 
damages  sustained:  Ibid, 

1 74.  The  fact  that  on  the  prior  assessment 
the  land  owner  made  no  claim  for  damages 
which  were  afterwards  assessed  upon  appeal, 
held  not  objectionable,  as  it  did  not  appear 
on  tlie  original  assessment  that  such  dam- 
ages would  result  from  the  taking  of  the 
right  of  way :  Ibid, 

1 75.  While  it  is  competent  to  show  the  sit- 
uation and  general  surroundings  of  the  land , 
its  character,  and  the  roads  leading  thereto, 
etc.,  yet  where  the  land  was  situated  beyond 
the  limits  of  a  city  and  was  not  in  the  mar- 
ket as  residence  property,  held,  that  evidence 
as  to  the  character  of  improvements  beings 
made  upon  the  street  leading  toward  the 
land,  but  which  would  not  if  extended  come 
within  eighty  yards  of  it,  was  improper  ia 
determining  the  damages  caused  to  the  land : 
La  Mont  v.  St,  Louis,  D,  M,  <&  N,  R,  Co.,  6^ 
193. 
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176.  Inquiry  is  not  as  to  any  special  value 
of  the  property  to  the  owner  growing  out  of 
ownership  of  other  distinct  and  separate 
property,  nor  that  of  the  particular  premises 
oyer  which  the  road  passes  as  intended  to  be 
pat  in  the  future  to  a  particular  use  in  con- 
nection with  other  distinct  and  separate 
pieces  of  land.  Regard  must  be  had  to  the 
immediate  and  not  the  remote  damages  of 
the  appropriation :  Fleming  v,  Chicago f  D,  <& 
M.  IL  Ck>.,  84-^353. 

177.  Evidence  of  increased  fire  risk  in 
ooonection  with  the  use  of  the  premises  in- 
tended to  be  made  in  the  future  cannot  be 
taken  into  account :  Ibid, 

1 78.  Enti re  premises :  Damages  to  the  en- 
tire premises  necessarily  and  properly  used 
by  the  owner  in  his  business  should  be  esti- 
mated, although  such  premises  are  divided 
by  a  street  or  highway :  Benwick  v.  Daven- 
port AN.  W.R.  Co.,  4&-664. 

179.  Where  the  right  of  way  passes 
through  a  farm  the  owner  may  show  as  dam- 
ages depreciation  in  value  of  the  whole  farm, 
and  i»  not  limited  to  the  damages  to  the 
governmental  subdivision  through  which  the 
road  runs:  Hartshorn  v.  Burlington,  C  R, 
d:N.  JJ.  Co.,  52-613;  Ham  v.  Wisconsin,  I. 
dtN.R.  Co.,  61-716. 

180.  When  two  lots  are  improved  and  used 
as  one  property  and  a  notice  of  proceedings 
to  condemn  a  right  of  way  to  one  lot  only  is 
given,  and  the  right  of  way  is  taken  entirely 
from  such  lot,  nevertheless  the  commission- 
en  may  properly  include  both  lots  in  their 
assessment  and  return:  Cummins  v.  Des 
Moines  A  St  L.  R.  Co.,  63-897. 

181.  In  such  cases  it  will  be  presumed  that 
the  title  to  both  lots  is  in  the  owner  against 
whom  the  proceedings  with  reference  to  one 
lot  is  instituted,  without  proof  on  his  part  of 
that  fact,  the  finding  of  the  commissioners  as 
to  the  ownership  of  the  property  not  having 
been  questioned  on  appeal :  Ibid. 

182.  If  a  railway  company  applies  to  have 
the  damages  assessed,  and  in  its  application 
designates  the  land  known  as  the  farm  of  the 
adverse  party,  or  if  the  jury  is  called  under 
an  agreement  of  both  parties,  and  it  is  therein 
specified  that  the  damages  to  the  land  owner 
in  consequence  of  the  location  across  his  farm 
shall  be  assessed,  the  railway  company  will 
afterwards  be  estopped  from  confining  the 


assessment  to  the  immediate  portion  of  land 
over  which  the  railroad  crosses,  and  also 
from  denying  defendant's  ownership  of  such 
land,  the  damages  to  which  they  have  agreed 
shall  be  assessed :  Mississippi  <fc  M.  R.  Co.  v. 
Byington,  14-572. 

188.  Where  different  portions  of  land  be- 
longing to  the  same  owner  were  adapted  to 
different  uses,  and  only  one  of  such  portions 
was  crossed  by  the  right  of  way,  ?ield,  that 
the  portion  not  crossed  could  not  be  taken 
into  consideration  in  determining  the  dam- 
ages: Haines  v.  St.  Louis,  D.  M.  dt  N.  R. 
Co.,  65-216. 

184.  Cost  of  fencing:  The  cost  of  building 
additional  fence,  and  keeping  the  same  in 
repair,  should  not  be  allowed  as  part  of  the 
damages:  Henry  v.  Dubuque  &  P.  R.  Co.^ 
2-288;  Kennedy  v.  Dubuque  <fc  P.  R.  Co.,  2- 
521 ;  Hanrahan  v.  Fox,  47-102. 

185.  Although  the  cost  of  fencing  is  not 
to  be  taken  directly  into  account,  yet,  if  the 
land  was  before  fenced,  and  by  the  taking  of 
the  right  of  way  it  is  thrown  open  and  left 
in  a  manner  unf enced,  this  fact  will  be  taken 
into  consideration  in  arriving  at  the  depre- 
ciated value  of  the  remaining  premises: 
Henry  v.  Dubuque  <fc  P.  -R.  Co.,  2-288,  310. 

186.  Damages  for  improper  construc- 
tion: The  damages  to  be  awarded  include 
those  only  from  the  appropriation  and  lawful 
use  of  the  premises  taken,  and  do  not  em- 
brace injuries  which  may  result  from  unlaw- 
ful acts  for  which  the  company  would  be 
liable  to  the  party  injured :  Fleming  v.  Chi- 
cago, D.  cfc  M.  JR.  Co.,  34-858. 

187.  Damages  consequent  upon  the  negli- 
gent construction  of  the  road  are  not  to  be 
considered.  Only  such  damages  are  to  be 
included  as  arise  from  its  proper  construc- 
tion: King  v.  Iowa  Midland  R.  Co.,  84-458; 
MUler  V.  Keokuk  d  D.  M.  R.  Co.,  63-680. 

188.  Obstroctlon  of  highway:  The  ob- 
struction of  a  public  highway  is  not  a  proper 
element  of  compensation  to  the  owner  of  the 
property  in  this  proceeding :  Qe^r  v.  Chicago, 

C.  &  D.  R.  Co.,  43-83;  Fleming  v.  Chicago, 

D.  <St  M.  R.  Co.,  34-353. 

189.  DiTersioB  of  water-course,  etc. :  Tlie 
right  which  the  owner  of  land  has  to  a  water- 
course flowing  over  it  is  a  freehold  right 
which  cannot  be  taken  from  him  for  public 
use  either  directly  or  by  diminution  or  diver- 
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sion  from  its  natural  channel,  without  ade- 
quate compensation:  McCord  v.  High,  24- 
336. 

190.  The  fact  that  a  right  of  way  is  asked 
across  land  crossed  by  a  stream  of  water  does 
not  authorize  the  assessment  of  damages  for 
the  diversion  of  the  stream  from  its  natural 
channel  when  such  diversion  would  not  be 
absolutely  neoessary.  The  mere  fact  that 
such  diversion  would  be  convenient  or  ad- 
vantageous in  the  construction  of  the  road 
will  not  authorize  the  implication  that  the 
company  desires  to  acquire  the  right  to  make 
such  diversion  and  pay  the  damages  therefor 
rather  than  construct  its  road  by  bridging  or 
otherwise,  so  as  to  render  such  diversion  un- 
necessary :  StodghUl  v,  Chicago^  B.  dt  Q,  R. 
Co,,  43-26. 

191.  The  right  to  obstruct  the  passage  of  sur- 
face water  is  not  presumed  to  be  acquired  in  a 
condemnation  proceeding,  and  the  damages 
assessed  do  not  cover  damages  resulting  from 
such  stoppage.  The  owner  is  not  presumed  to 
have  been  paid  therefor,  upon  the  theory  that 
the  company  preferred  to  protect  him  against 
this  incidental  injury,  and  the  enjoyment  of 
the  easement  carries  with  it  from  day  to  day 
the  obligation  to  furnish  this  protection: 
Drake  v.  Chicago,  R.  L  6b  P.  R.  Co,,  68-302. 
And  see  S,  C„  70-59. 

19t.  Interferenee  with  wells:  Wliere  a 
railway  company  had  acquired  right  of  way 
over  land,  held,  that  in  connection  with  such 
right  of  way  it  might  dig  wells  and  would  not 
be  liable  for  thereby  interfering  with  the  per- 
colation of  water  supplying  springs  upon  the 
premises  of  the  land  owner :  Hougan  r.  Mil- 
wauJcee  A  St  P.  R,  Co,,  85-658. 

198.  The  fact  that  the  construction  of  a 
railway  destroys  a  valuable  spring  may  be 
shown  in  evidence  in  determining  the  amount 
of  damages.  It  will  not  be  presumed  that 
the  spring  was  unnecessarily  destroyed  in  the 
absence  of  evidence  to  that  effect :  Winkle- 
mans  v,  Dea  Moines  N,  W.  R,  Co.,  62-11. 

194.  Consequential  damages:  Regard 
must  be  had  only  to  the  immediate  -and  not 
to  the  remote  consequences  of  the  appropria- 
tion. The  value  of  the  remaining  premises 
is  not  to  be  depreciated  by  heaping  conse- 
quence on  consequence :  Sater  v.  Burlington, 
etc.  Plank  Road  Co.,  1-886. 

195.  Damages  are  not  limited  to  the  value 


of  the  land  taken,  but  include  such  damages 
as  result  proximately  from  the  use  for  which 
it  is  taken :  Kucheman  v,  Chicago,  C.  6b  D, 
R,  Co.,  46-866,  876. 

196.  Obstructing  a  view,  or  interfering 
with  the  owner's  privacy,  and  the  noises  of 
approaching  trains,  are  matters  for  which 
the  land  owner  may  have  compensation.  As 
to  such  matters  he  is  not  injured  merely  as 
a  member  of  the  community  in  general: 
Havi  V,  Wisconsin,  I.  <fc  iV.  R,  Co.,  61-716. 

197.  Evidence  in  regard  to  how  the  rail- 
road affects  a  farm  over  which  it  passes,  aside 
from  the  mere  value  of  the  land  taken,  is  ad- 
missible: Dreher  v.  loica  Southwestern  R, 
Co.,  59-599. 

198.  Incidental  injury  from  smoke  and 
dust  and  the  noise  of  moving  trains  give  no 
right  for  the  recovery  of  damages  where 
there  is  no  other  injury  to  which  the  smoke, 
etc.,  is  incident.  So  held  where  the  land 
condemned  liad  not  yet  been  actually  occu- 
pied or  interfered  with  by  the  railway  com- 
pany :  Dimmick  v.  Council  Bluffs  6b  St  L.  R. 
Co.,  58-637. 

199.  Damages  not  connected  with  the 
taking  of  land:  Whatever  inconveniences  a 
property  owner  may  suffer  by  the  construo- 
tion  of  a  railway  upon  the  property  of  an- 
other, no  carelessness  or  negligence  in  such 
construction  appearing,  such  injuries  will 
not  entitle  such  property  owner  to  compen- 
sation in  damages :  Barr  v.  Oskaloosa,  45-275. 

And  see  further  as  to  damages  to  abutting 
owner  resulting  from  construction  of  rail- 
way through  street,  Municipal  (Jorpora- 
TIONS,  §§430-442. 

200.  When  assessment  proper:  While  the 
statute  only  contemplates  an  assessment 
where  the  owner  refuses  to  grant  the  right 
of  way,  or  when  the  parties  cannot  agree  as 
to  the  compensation,  yet,  where  it  appears 
that  the  land  owner  contests  the  right  of  the 
company  to  take  his  land  on  the  terms  fixed 
by  the  appraisers  and  attacks  the  regularity 
of  the  proceedings  of  such  appraisers,  and 
that  the  appraisers  were  only  to  assess  dam- 
ages in  cases  where  the  owners  had  refused 
to  grant  the  right  of  way,  hdd,  that  the  re- 
fusal to  grant  tlie  right  of  way  sufficiently 
appeared  to  show  the  jurisdiction  of  the 
court :  Mississippi  6b  M»  R.  Co,  v.  Rosseau^ 
8-373. 
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SOI.  Respectire  interests  of  Joint  owners: 
Where  the  respective  interests  of  tenants  m 
common  appear  of  record  qr  can  he  conven- 
iently ascertained,  the  company,  if  it  applies 
for  the  appointment  of  commissioners  to 
a^«8  damages,  should  by  its  application 
cause  such  damages  to  be  assessed  separately 
to  each  owner:  Ruppert  v,  Chicago^  O.  <fc 
St.  J.  R.  Co,,  43-490. 

SOS.  A  sherifTs  jury  cannot  apportion  the 
damages  between  the  owner  and  the  person 
holding  a  mortgage  upon  the  land.  They 
are  to  estimate  the  right  of  way  only,  and 
where  the  mortgagee  is  not  made  a  party,  he 
may  voluntarily  assert  his  right  to  the  money 
in  the  hands  of  the  sheriff:  Sawyer  v.  Lan- 
ders, 56-422. 

503.  Enforeement  of  payment:  Where  it 
bad  been  agreed  that  the  compensation  to  be 
paid  for  the  right  of  way  should  be  fixed  by 
a  third  person,  and  under  such  agreement 
the  railway  company  went  into  possession, 
but  the  amount  of  compensation  was  never 
fixed,  held,  that  the  land  owner  might,  by  con- 
demnation proceedings,  enforce  payment  of 
the  compensation  to  which  he  was  entitled : 
Corbin  v.  Wisconsin  I,  <fc  A':  R  Co.,  66-269. 

504.  The  agreement  between  the  parties  in 
such  case  as  to  the  amount  of  damages 
might  be  interposed  as  a  defense  to  the  claim 
for  damages  in  excess  of  the  amount  agreed 
upon,  but  such  agreement  need  not  be  spe- 
cially pleaded :  Ibid, 

205.  New  assessment:  Where,  upon  con- 
demnation of  a  right  of  way  over  agricult- 
ural college  land,  the  damages  assessed  were 
deposited  with  the  sheriff,  held,  that  without 
return  of  the  amount  thus  deposited  the 
grantee  of  the  land  could  not  have  another 
assessment  of  damages  for  the  use  of  the 
premises  by  another  railway  company  with- 
out a  return  of  the  money  thus  deposited : 
Chicago,  M.  dt  St  P.  R.  Co.  v.  Bean,  69-257. 

206.  Even  though  the  land  owner  is  seek- 
ing to  set  aside  a  deed  previously  made,  on 
the  ground  of  fraud  or  otherwise,  he  cannot 
disregard  the  previous  transaction  and  have 
a  new  assessment :  Council  Bluffs  iSb  St,  L, 
R.  Co,  V.  Bentley,  62-446. 

207.  A  land  owner  who  has  received  com- 
pensation which  has  not  been  refunded  by 
him  cannot  recover  the  second  time:  Du- 
buque A  D,  R.  Co.  V.  Diehl,  64^85. 


208.  Homestead  Exemption:  Damages  as- 
sessed for  a  right  of  way  over  the  homestead 
are  exempt  from  execution  to  the  same  ex- 
tent that  the  homestead  is :  Kaiser  v,  Seaton, 
62-468. 

209.  Liability  of  commissioners:  The 
commissioners  should  not  be  put  to  costs  for 
doing  in  a  regular  and  legal  way  what  they 
are  required  to  do,  and  in  a  certiorari  pro- 
ceeding to  review  their  action  an  answer  set- 
ting out  the  notice  in  proceeding  under  which 
they  are  acting  is  sufficient :  Forbes  v.  De- 
lashmutt,  68-164. 

210.  Dismissal  of  proceedings:  Where 
the  company  has  not  entered  upon  the  land 
to  construct  the  road,  no  right  to  the  amount 
of  damages  assessed  becomes  vested  in  the 
land  owner,  until  the  decision  on  the  appeal, 
and  pending  the  appeal  the  company  may 
dismiss  the  proceedings :  Burlington  &  M.  R. 
Co,  V.  Sater,  1-421. 

211.  A  proceeding  for  the  condemnation  of 
land  for  a  railway  simply  fixes  the  price  upon 
payment  of  which,  within  a  reasonable  time, 
the  company  may  take  the  right  of  way. 
The  company  cannot  be  compelled  to  pay  the 
damages  and  take  the  way,  but  may  waive 
the  rights  acquired  by  the  proceedings,  being 
liable,  however,  for  costs,  and  any  damages 
actually  suffered  by  the  land  owner :  Gear  v. 
Dubuque  <fc  S.  C.  R.  Co.,  20-523. 

212.  A  judgment  for  the  amount  of  dam- 
ages, even  though  entered  in  the  usual  form 
of  a  judgment  in  an  action  of  debt,  passes  no 
title  to  the  company  before  payment,  nor 
does  it  compel  the  acceptance  of  or  payment 
for  the  land :  Ibid. 

213.  Where,  in  proceedings  to  assess  the 
damages  for  a  right  of  way  already  occupied, 
the  amount  assessed  is  paid  to  the  sheriff  and 
an  appeal  is  afterwards  taken,  the  railroad 
company  cannot,  by  abandoning  its  right  of 
way,  defeat  the  land  owner's  right  to  the 
amount  so  paid,  but  such  abandonment  may 
be  considered  in  determining  the  damages  to 
which  the  land  owner  shall  be  entitled  upon 
the  trial  of  such  appeal,  and  it  would  be  error 
to  enter  a  judgment  for  additional  damages 
contingent  upon  the  re-occupation  of  the 
land  by  the  company ;  and  Iield,  that  such 
re-occupation  should  not  be  made  without  a 
new  assessment  of  damages:  Hastings  v, 
Burlington  d  M.  R.  R.  Co.,  38-316. 
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214.  A  proceeding  instituted  by  a  railway 
company  to  condemn  a  right  of  way  may  be 
dismissed  as  any  other  action  without  preju- 
dice, and  will  not  defeat  a  subsequent  pro- 
ceeding of  the  same  character  to  condemn 
the  right  of  way  over  such  property :  Corbin 
V.  Cedar  Rapids,  J.  F,  <St  N,  W.  R.  Co., 
66-73. 

215.  When  title  passes:  The  recording  of 
the  award,  if  done  by  mistake,  does  not  pass 
any  title  to  the  company  so  as  to  raise  an  im- 
plied contract  to  pay  the  amount  of  the 
award;  certainly  not  until  the  fact  of  the 
mistake  has  become  known  to  the  company 
and  it  has  had  a  reasonable  time  to  correct 
it:  Dimmick  v,  Cojincil  Bluffs  &  St.  L.  R, 
Co,,  68-637. 

216.  Where  a  portion  of  plaintiflTs  land 
was  included  in  the  right  of  way  condemned, 
but  the  road  was  not  actually  constructed 
over  any  portion  of  his  land,  which  remained 
fenced  and  was  not  entered  upon,  lield,  that 
an  appropriation  did  not  appear,  and  title  to 
the  right  of  way  did  not  pass  to  the  com- 
pany until  it  had  made  payment:  Ibid, 
And  see  S.  C,  62-409. 

217.  Bemedies  of  land  owner:  The  pro- 
ceedings may  be  instituted  by  the  land  owner 
after  the  railway  is  completed :  Hibbs  v,  Chi- 
cago &  S,  W,  R.  Co.,  39-340. 

218.  The  method  provided  for  ascertaining 
and  compelling  the  payment  of  the  damages 
is  exclusive,  and  none  other  can  be  pursued. 
But  the  owner  is  not  deprived  of  his  right  to 
bring  action  for  the  possession  of  his  property, 
when  taken  without  compensation :  Daniels 
V.  Chicago  &  N,  W.  R,  Co,,  35-129. 

219.  A  party  has,  by  appeal,  an  adequate 
remedy  against  any  irregularities  which  may 
occur  in  the  proceedings  or  any  injustice 
which  may  be  done  lum  in  the  award,  and  if 
he  has  personal  notice  this  remedy  is  exclu- 
sive as  to  all  such  matters,  and  he  cannot 
rely  upon  irregularities  as  a  ground  for  re- 
straining the  construction  of  the  road  in  ac- 
cordance with  such  proceedings :  Phillips  v. 
Watson,  63-28. 

220.  If  the  company  enters  upon  the  land 
before  the  damages  are  paid,  it  may  be  treated 
as  a  trespasser.  The  owner  is  not  compelled 
to  resort  to  an  injunction  or  an  action  for  the 
amount:  Henry  v,  Dubuque  db  P,  R,  Co,,  10- 
540. 


221.  Where  the  occupancy  of  a  right  of  way 
is  commenced  and  continued  without  right, 
the  company  is  a  mere  trespasser,  and  the 
land  owner  or  his  grantee  may  maintain  an 
action  for  damages  for  the  occupation  of  the 
land :  Donald  v.  St,  Louis,  K,  C.  &  N.  R,  Co,, 
52-411. 

222.  If  the  company  enters  before  pay- 
ment of  the  damages  assessed  it  may  be  held 
liable  in  damages  as  for  a  tort:  Dimmick  v. 
Council  Bluffs  <&  St,  L,  R,  Co,,  62-409. 

223.  In  an  action  to  recover  possession  of 
land  occupied  without  condemnation  by  the 
company,  plaintiff  may  recover  damages  for 
the  use  of  the  jn-emises.  It  is  not  necessary 
that  such  damages  be  assessed  in  a  condemna- 
tion proceeding:  Birge  v,  Chicago,  M,  <&  St, 
P.  R.  Co,,  65-440;  Rush  v.  Burlington,  C,  R. 
<S:N,R,  Co.,  57-201. 

224.  On  failure  of  the  company  which  is 
already  in  possession  and  use  of  the  premises 
for  right  of  way  to  pay  the  amount  assessed,  it 
may  be  restrained  by  injunction  from  further 
using  the  premises:  Henry  v.  Dubuque  &  P. 
R,  Co,,  10-540 ;  Richards  v,  Des  Moines  Valley 
R,  Co.,  18-259. 

225.  The  same  right  to  an  injunction  will 
accrue  to  the  land  owner  in  case  he  in- 
stitutes proceedings  for  assessing  the  dam- 
ages: Hibbs  V.  Chicago  <&  S,  W,  R,  Co,,  39- 
340. 

226.  The  land  owner  is  not  estopped  from 
maintaining  proceedings  to  recover  compen- 
sation for  land  taken  for  right  of  way  by  the 
fact  that  he  has  allowed  the  railway  com- 
pany to  go  uiK)n  and  use  his  land  for  that 
purpose,  and  make  improvements  thereon : 
Ibid, 

227.  In  such  cases  he  may  maintain  an  in- 
junction restraining  defendant  from  further 
using  the  right  of  way  without  making  com- 
pensation, or  maintaining  ejectment  for  the 
possession  of  the  premises,  if  it  api>earB  that 
the  damages  have  been  assessed  and  nothing 
but  payment  is  wanting  to  entitle  the  com- 
pany to  the  continued  use  of  its  right  of 
way.  It  is  proper  to  provide  that  no  execu- 
tion for  the  possession  of  the  premises  under 
such  circumstances  shall  issue  in  the  action 
of  ejectment  if  the  damages  are  paid  within 
a  limited  time:  Conger  v,  Burlington  <fc  8, 
\V,  R.  Co.,  41-419. 

228.  By  agreement  of  parties  an  appeal 


RAILKOADS,  III,  c. 


377 


Proceedings  to  condemn  right  of  way. 


was  taken  from  the  assessment  of  damages 
and  judgement  for  the  amount  assessed  was 
entered  in  such  appeal,  and  execution  thereon 
was  stayed  for  two  years,  and  the  raihroad 
was  constructed  through  the  property  with- 
out objection.  Held,  that  upon  failure  to 
pay  the  amount  of  the  judgment  at  the  time 
specified,  the  owner  could  proceed  by  injunc- 
tion to  restrain  any  further  use  of  his  prop- 
erty until  compensation  should  be  made: 
Irish  V.  Burlington  <Sb  S.  W.  B,  Co,,  44-880. 

229.  A  railway  company  may  be  dispos- 
sessed of  its  right  of  way  by  a  judicial  sale 
in  a  proceeding  to  enforce  the  land  owner*s 
right.  So  held  where  an  owner  of  land  had 
agreed  to  give  the  right  of  way  in  con- 
aderation  of  the  performance  of  certain  con- 
ditions by  the  company  which  had  not  been 
performed,  and  action  was  brought  by  the 
owner  to  foreclose  his  vendor's  lien.  Also, 
held,  that  the  vendor's  lien  in  such  case  was 
superior  to  the  title  of  the  purchaser  of  the 
railroad  at  foreclosure  sale:  Vamer  v.  St. 
Louis  <fc  e.  R.  R.  Co,,  55-677. 

230.  Deposit  of  damages  assessed:  The 
fact  that  the  company  deposits  the  sum  found 
due  with  the  sheriff  will  not  prevent  the 
land  owner  from  recovering,  on  appeal,  the 
actual  damage  to  the  property  and  interest 
thereon  from  the  time  it  is  taken,  even 
though  the  amount  of  the  original  damages 
is  found  to  be  less  than  that  assessed  by  the 
sheriff's  jury :  Noble  v.  Des  Moines  &  St.  L,  R. 
Co.,  61-«37. 

231.  The  sheriff,  in  receiving  the  money 
deposited  as  security,  cannot  be  regarded  as 
the  agent  of  the  owner,  but  he  is  the  agent  of 
the  railway  company,  and  if,  through  the 
unfaithfulness  or  mistake  of  the  sheriff,  the 
money  is  lost  before  reaching  the  hands  of 
the  land  owner,  such  loss  does  not  fall  upon 
him  but  upon  the  company  making  the  de- 
posit:  White  V.  Wahash,  St.  L.  iSb  P.  R.  Co., 
M^281. 

282.  For  moneys  paid  to  a  sheriff  by  the 
company  the  land  owner  may  maintain  ac- 
tion against  him  at  any  time  after  the 
expiration  of  the  thirty  days  allowed  for  ap- 
peal. The  statute  of  Ihnitations,  therefore, 
runs  against  such  an  action  iroai  that  time, 
and  the  fact  that  the  land  owner  has  refused 
the  money  and  attempted  by  injunction  to 
restrain  the  taking  of  his  land  will  not  pre- 


vent the  running  of  the  statute:  Lower  v, 
MUler,  66-408. 

333.  Appeal:  An  acceptance  by  the  land 
owner  of  the  damages  awarded  by  the  com- 
missioners bars  his  right  to  appeal :  Missis- 
sippi  <fc  M.  R,  Co.  V.  Byington,  14-572. 

234.  Exelnsive  remedy:  The  remedy  by 
appeal  is  conclusive  of  all  other  remedies  as 
to  the  manner  and  method  of  taking  advan- 
tage of  irregularities  in  the  proceeding: 
Phillips  V.  Watson,  63-38. 

235.  An  appeal  is  a  plain,  adequate  and 
speedy  remedy  when  the  claim  is  that  insuf- 
ficient damages  are  given.  Irregularities  in 
the  proceeding  cannot  be  corrected  by  certiO' 
ram:  Cedar  Rapids,  I.  F.  <fc  N.  W.  R.  Co.  v. 
Whelan,  64-694. 

236.  Joint  assessment:  Where  the  dam- 
ages are  assessed  jointly  in  favor  of  two 
owners,  one  of  them  cannot  properly  prose- 
cute an  appeal  without  joining  the  other  as 
appellant  or  making  him  a  party  to  the  pro- 
ceedings by  notice.  Upon  failure  to  do  so 
the  appeal  should  be  dismissed  on  motion : 
Chicago,  R.  J.  <Sb  P.  R.  Co.  v.  Hurst,  30-78. 

237.  A  subsequent  settlement  with  a  part 
of  the  owners  in  common,  where  the  assess- 
ment is  not  apportioned,  will  not  defeat  an 
appeal  by  those  not  settled  with :  Ruppert  v. 
Chicago,  O.  <&  St.  J.  R.  Co, ,  43-490. 

238.  By  mortgagee:  The  owner  may  take 
an  appeal  without  joining  a  mortgagee 
therein,  although  an  award  has  been  made  in 
favor  of  the  owner  and  mortgagee  jointly : 
Lance  V.  Chicago,  M.  <St  St.  P.  R.  Co.,  57- 
636. 

289.  By  person  not  party:  A  person  not 
a  party  to  the  proceedings,  although  inter- 
ested in  the  property,  cannot  appeal.  Such 
person  might,  perhaps,  make  himself  a  party 
before  the  commissioners,  but  he  cannot 
make  himself  a  party  merely  by  appealing : 
Connable  v.  Chicago,  M.  <&  St.  P.  R.  Co., 
60-27 ;  Cedar  Rapids,  I.  F.  &  N.  W.  R.  Co. 
V.  Chicago,  M.  <Sb  St.  P.  R.  Co.,  60-85. 

240.  Whether,  where  publication  of  notice 
is  authorized  to  be  made  to  parties  interested, 
all  persons  interested  are  to  such  extent  par- 
ties as  that  they  may  appeal,  qucere:  Ibid. 

241.  As  to  part  of  damages:  Where  the 
assessment  covers  the  entire  damage  to  two 
contiguous  tracts  used  together  and  owned 
by  the  same  person,  an  appeal  cannot  be 
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taken  from  an  assefisment  as  to  one  tract 
only :  Cedar  Rapids,  I.  F,  &  N.  W,  R.  Co, 
V,  Chicago,  M.  <fc  St,  P,  R.  Co,,  60-85. 

243.  The  sheriff  is  not  a  party  to  the  con- 
demnation proceeding,  and  is  not  disqualified 
from  serving  notice  of  appeal  therein :  Ibid, 

248.  Notice:  Whether  the  giving  of  notice 
to  the  deputy  sheriff  would  be  suificient, 
quaere:  Waltmeyer  v,  Wisconsin  I,  <fc  N,  R, 
Co,,  64-688. 

244.  But  where  it  appeared  Uiat  notice 
was  brought  to  the  sheriff's  attention  and  he 
directed  the  deputy  to  accept  service,  held, 
that  the  notice  was  sufficient :  Ibid, 

245.  Notice  of  appeal  may  be  properly 
served  on  the  engineer  in  charge  of  the  sur- 
vey and  location  of  the  railroad,  and  trans- 
acting business  connected  with  securing  the 
right  of  way  in  the  county  where  the  appeal 
is  taken:  Jamison  v,  Burlington  <fc  W,  R, 
Co,,  69-670. 

240.  The  time  for  taking*  the  appeal  be- 
gins to  run  from  the  time  the  assessment 
is  in  fact  made,  reduced  to  writing,  and 
made  public,  or  in  some  legitimate  manner 
comes  to  the  knowledge  of  the  parties  inter- 
ested: Ibid, 

247.  Upon  motion  being  made  to  dismiss 
the  appeal  because  not  taken  in  time,  affi- 
davits of  jurors  for  making  the  assessment 
are  receivable  to  show  when  the  assessment 
was  actually  made:  Ibid. 

248.  Filing  papers:  Where  the  appeal  has 
properly  been  taken  by  notice,  the  appellant 
should  not  be  prejudiced  by  a  failure  of  the 
officer  to  file  the  papers  at  the  time  required 
by  statute:  Robertson  v.  Eldora  R,,  etc,  Co,, 
27-245. 

249.  Change  of  venue  may  be  had  on  the 
appeal  the  same  as  in  civil  actions :  Whitney 
V,  Atlantic  Southern  R.  Co,,  53-651. 

250.  Assessment  of  damages  on  appeal : 
On  appeal  the  question  of  damages  is  to  be 
determined  upon  its  merits,  and  the  regularity 
of  prior  proceedings,  such  as  the  selection  of 
commissioners,  etc.,  is  not  to  be  called  in 
question.  That  can  only  be  done  by  certiorari : 
Mississippi  <fc  M,  R,  Co,  v,  Rosseau,  8-373. 
And  see  Runner  v,  Keokuk,  11-643. 

251.  The  assessment  of  damages  upon  ap- 
peal is  to  be  made  without  any  reference  to 
that  appealed  from :  Hdhn  v.  Chicago,  O.  <£r 
St  J.  R,  Co,,  48-833. 


252.  The  notice  of  appeal  is  presumptive 
evidence  of  an  assessment  from  which  an 
appeal  can  be  taken :  Ibid, 

253.  An  appeal  by  the  land  owner  from 
the  assessment  of  the  commissioners  cures 
any  defect  in  regard  to  giving  notice  of  the 
assessment  to  such  owner :  Borland  v.  Mis- 
sissippi <Sb  M.  R,  Co,,  8-148. 

254.  In  the  proceedings  on  appeal  an  offer 
to  confess  judgment  may  be  made  with  the 
consequences  provided  in  Ck)de,  §  2899,  with 
reference  to  costs:  Harrison  v,  Iowa  Mid- 
land R,  Co.,  36-323. 

255.  The  company  may  dismiss  the  pro- 
ceedings at  any  time  before  judgment  upon 
payment  of  costs :  Burlington  <&  M.  R,  Co, 
V,  Sater,  1-421. 

256.  It  would  seem  that  a  land  owner  ap- 
pealing need  not  give  bond ;  but  even  if  that 
be  necessary,  the  failure  to  give  bond  at  the 
time  the  appeal  is  taken  ought  not  to  work 
the  dismissal  of  the  appeal:  Robertson  v. 
Eldora  R,,  etc.,  Co,,  27-245. 

257.  Judgment :  Where,  under  the  pro- 
visions of  a  previous  statute,  general  judg- 
ment was  rendered  against  the  company  on 
the  appeal,  held,  that  it  could  have  no 
greater  effect  than  an  assessment  of  dam- 
ages: Gear  v,  Dubuque  <&  S.  C.  -R,  Co.,  20- 
523. 

258.  Allowance  of  interest:  In  case  of 
an  appeal  by  the  railway  company,  the 
proper  measure  of  damages  is  the  value  of 
the  land  at  the  time  of  its  appropriation, 
with  interest  thereon  to  the  date  of  judg- 
ment: Daniels  v,  Chicago,  I,  &  N,  R,  Co., 
41-52. 

259.  Interest  may  be  allowed  on  the  dam- 
ages awarded  from  the  time  of  condemnation 
provided  the  damages  are  greater  than  those 
allowed  by  the  sheriff's  jury :  Hartshorn  v, 
Burlington,  C.  R,  <St  N,  R,  Co,,  53-613. 

260.  Interest  on  the  assessment  does  not 
begin  to  run  from  the  time  of  assessment, 
but  only  from  the  time  of  taking  possession : 
Haye  v.  Chicago,  M,  &  St,  P.  J2.  Co,,  64-758. 

261.  In  estimating  the  damages  upon  ap- 
peal the  jury  may  consider  the  injury  as 
originally  sustained,  and  the  interest  which 
the  original  sum  would  have  borne  during 
the  delay :  NM/e  v.  Des  Moines  db  St  L,  R 
Co.,  61-637. 

262.  Where  the  court  simply  directed  the 
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juiy  to  allow  plaintiff  the  market  value 
of  the  land  taken  at  the  time  that  it  was 
taken,  held,  that  such  instruction  was  proper, 
and  that  interest  should  be  allowed  on  the 
amount  of  the  verdict  from  the  time  of  the 
appropriation:  Hclliiigsncorth  v,  Dea  Moines 
AStL.B.  Co.,  63-443. 

S6d.  The  damages  are  to  be  assessed  as  of 
the  date  of  the  assessment  by  the  sherifiTs 
jnry,  and  then  upon  the  rendition  of  the  ver- 
dict the  court  should  make  the  proper  order 
touching  the  question  of  interest.  Such  or- 
der should  fix  the  date  when  the  interest 
b^iDS  to  run,  which  should  be  when  the 
company  deprives  the  property  owner  of  the 
use  of  his  ^property ;  Heed  v.  Chicago,  M,  <St 
St,  P.  B.  Co.,  25  Fed.  Rep.,  886. 

264.  Costs:  "Where  the  damages  allowed 
on  the  appeal  are  less  than  those  awarded  in 
the  assessment,  in  the  absence  of  any  show- 
ing that  either  party  has  made  an  offer,  the 
costs  should  be  apportioned:  Noble  v.  Des 
Moines  A  St  L.  R.  Co.,  61-637. 

265.  Ify  on  the  trial  of  an  appeal  by  the 
land  owner,  a  less  amount  of  damages  is 
given  than  was  awarded  by  the  conunission- 
OB,  the  court  is  not  bound  to  tax  all  the 
costs  of  appeal  to  him,  but  may  distribute 
them  according  to  the  general  rules  of  law, 
without  reference  to  Ckxie,  §  1253:  Joiies  v, 
Mahaska  County  Coal  Co.,  47-35. 

266.  The  purchaser  of  a  railroad  pending 
an  appeal  from  allowance  of  damages  for 
right  of  way  becomes  liable  for  the  payment 
of  costs  incurred  in  such  proceeding :  Fran- 
Id  v.  Chicago,  B.  A  P.  B.  Co.,  70-424. 

267.  Failure  to  pay  additional  damages ; 
If  the  amount  awarded  by  the  commission- 
era  is  paid  to  the  sheriff,  and  the  company 
has  entered  upon  the  land,  but  afterwards 
on  appeal  a  larger  sum  is  awarded  to  the 
land  owner,  the  company  may  be  enjoined 
from  further  use  of  the  premises  until  it  pays 
aoch  further  sum :  BicJiards  v,  Des  Moines 
Valley  B.  Co.,  18-259. 

268.  The  federal  court  will  not  order  its 
marshal  to  oust  the  railway  company  from 
the  possession  of  the  premises  for  non-pay- 
ment of  damages  for  the  right  of  way  fixed 
in  that  court  on  appeal,  when  the  remedy  of 
the  statute  (Code,  §  1258),  by  application  to  the 
sheriff,  is  open  to  the  property  owner :  Beed  v. 
Chicago,  M.  db  St.  P.  B.  Co.,  25  Fed.  Rep.,  886. 


269.  Appeal  to  supreme  court:  If  an  ap- 
peal is  taken  to  the  supreme  court  and  tlie 
damages  awarded  are  greater  than  were  al- 
lowed by  the  commissioners,  the  company 
desiring  to  appeal  to  the  supreme  court  must 
deposit  the  additional  amount  with  the  sher- 
iff, and  is  not  relieved  from  the  obligation  to 
do  so  by  giving  a  supersedeas  bond :  Down- 
ing V.  Des  Moines  N.  W.  B  Co.,  63-177. 

370.  Effect  of  appeal:  The  right  of  the  • 
owner  to  receive  the  amount  deposited  is  sus- 
pended until  the  appeal  is  decided,  and  the 
property  is  not  taken  in  an  absolute  sense 
until  the  final  assessment  is  paid,  and  the 
provision  that  the  appeal  shall  not  dela}'  the 
prosecution  of  the  work  provided  the  amount 
of  the  assessment  is  deposited  with  the  sheriff 
(Ckxle,  §  1255)  is  not  therefore  unconstitu- 
tional :  Peterson  v.  Ferreby,  80-827. 


d.  Negligent  construction. 

271.  Damages:  In  an  action  against  a  rail- 
way company  for  damages  for  failure  of  its 
water  ways  to  carry  off  the  water  falling  dur- 
ing a  very  heavy  rain,  held,  that  the  com- 
pany was  negligent  in  not  providing  for  such 
rain  fall  as  is  liable  to  occur  in  the  ordinary 
course  of  nature  in  this  country  and  climate, 
although  the  same  might  be  extraordinary  or 
such  as  does  not  usually  occur ;  Cornish  v. 
Chicago,  B.  &  Q.  B.  Co.,  49-378. 

272.  Diversion  of  water:  A  railway  com- 
pany cannot  defeat  an  action  for  damages 
based  upon  negligence  in  its  construction  in 
diverting  a  water-com*8e  from  its  former 
channel,  on  the  groimd  that  its  road  is  con- 
structed in  the  customary  manner :  Van  Ors- 
dol  V.  Burlington,  C,  B.  <Sb  N.  B.  Co.,  56- 
470. 

273.  Tlie  law  secures  to  the  land  owner 
the  right  of  an  unobstructed  passage  of 
streams  of  water  running  through  his  land 
in  their  natural  channel.  If,  in  the  con- 
struction of  the  road,  the  stream  is  diverted 
to  the  injury  of  the  land  owner,  he  may  re- 
cover: Ibid. 

274.  Whether  the  company  is  liable  to 
owners  of  land  adjoining  its  right  of  way, 
in  causing  surface  water  to  be  turned  back 
upon  the  premises  of  such  land  owners  by 
reason  of  its  embankments,  gucere:  Drake  v* 
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Chicago,  JR.  I,  &  P.  JR,  Co.,  63-302;  S,  C, 
70-59. 

Further  as  to  diversion  of  water,  see  supra, 
§g  189-193. 

As  to  damages  for  negligence  in  the  con- 
struction of  railways  in  streets,  see  Munic- 
ipal Corporations,  §§  416-426. 

IV.    Crossings,    cattle-guards    and 

FENCES ;    LIABILITY  FOR  INJURIES  TO 
STOCK. 

a.  Public  crossings, 

275.  Higrbway  crossings:  The  statute 
(Code,  §  1262)  as  it  originally  stood,  authoi-iz- 
ing  a  railway  corporation  to  raise  or  lower  a 
highway  **for  the  purpose  of  having  its  rail- 
way pass  over  or  under  the  same,"  was  con- 
strued to  confer  upon  railway  companies  the 
right  to  construct  their  tracks  upon  the  pub- 
lic highways,  including  the  streets  of  a  city, 
without  compensation  to  an  abutting  prop- 
erty^ owner,  where  he  did  not  own  the  fee  in 
the  highway  or  street:  MUbum  v.  Cedar 
Rapids,  12-246;  Gear  v.  Chicago,  C,  <St  D. 
R.  Co,,  39-23. 

And  see  Municipal  Corporations,  §§  400- 
407. 

2  76.  But  that  section  of  the  Code  as  now 
amended,  by  substituting  **  cross  "  for  "  pass," 
cannot  be  construed  as  authorizing  such  use 
of  highways  or  streets  without  other  express 
legislative  authority :  Stanley  v,  Davenport, 
54-463. 

277.  The  objection  imposed  by  the  statute 
upon  a  railway  company  constructing  and 
operating  its  railway,  to  construct  at  all 
points  where  the  highway  crosses  it,  sufficient 
and  safe  crossings,  is  binding  upon  all  cor- 
porations using  railways  in  the  state :  Farley 
i\  Chicago,  R.  I.  <fc  P.  R,  Co.,  42-234. 

278.  The  embankment  constructed  as  a 
necessary  approach  to  the  crossing  is  a  part 
of  the  crossing  and  the  company  is  required 
to  keep  it  in  repair :  Ibid, 

279.  The  company  is  bound  to  keep  cross- 
ings in  a  safe  condition,  and  this  obligation 
extends  to  the  approaches  to  the  bridge: 
Newton  v,  Chicago,  R  I,  <St  P,  R.  Co.,  6d- 
422. 

280.  The  company  is  under  obligation  to 
build  and  keep  in  repair  an  overhead  cross- 


ing and  the  approaches  thereto,  provided  the 
grade  crossing  is  unsuitable  and  the  over- 
head crossing  is  necessary  to  put  the  street  in 
proximately  as  good  repair  and  condition  as 
before  the  railroad  was  built :  Ibid, 

2S1.  As  the  railway  has  the  right  to  raise 
or  lower  highways  at  crossings,  an  indict- 
ment charging  the  company  with  obstruct- 
ing the  pubUc  highway  with  digging, 
ploughing  and  scraping  such  highway, 
throwing  up  embankments  and  making  ex- 
cavations, etc.,  at  points  where  the  railway 
crosses  such  highway,  does  not  constitute 
facts  sufficient  to  constitute  the  crime  of  ob- 
structing the  highway :  State  v.  Chicago,  B. 
dbP.R.  Co.,  63-508. 

282.  The  statutory  provision  (Code,  §  1267) 
that  the  corporation  shall  be  liable  for  dam- 
ages sustained  by  reason  of  the  negligence 
of  statutory  provisions  as  to  crossings  does 
not  extend  the  liability  of  the  corporation  to 
the  acts  of  those  not  its  agents  or  servants : 
Callahan  v,  Burlington  <fc  M.  R,  R.  Co.,  28- 
562. 

283.  In  an  action  for  personal  injuries  re- 
ceived at  a  public  crossing,  the  fact  that  the 
crossing  is  not  as  good  as  the  highway  was 
before  the  construction  of  the  railway  is  ad- 
missible for  the  purpose  of  showing  what 
vigilance  was  required  of  the  railway  as  to  the 
use  of  signals  and  the  operation  of  trains 
in  approaching  such  crossing:  Funston  v. 
Chicago,  R.  I.  <&  P.  R.  Co.,  61-452. 

284.  Signs  at  crossings:  The  statutory 
provision  (Code,  §  1288)  requiring  the  erection 
of  a  sign  at  a  highway  crossing,  only  renders 
the  company  liable  for  damages  sustained  by 
reason  of  the  failure  to  erect  such  signs: 
Lang  V.  Holiday  Creek  R.,  etc.  Co.,  49-469. 

285.  The  failure  to  erect  a  sign  renders 
the  company  absolutely  liable  in  a  case 
wherein  it  is  shown  that  a  person  was  injured 
at  a  crossing.  Evidence  of  the  injury  and  of 
the  company*s  neglect  to  erect  the  sign 
establishes  its  liability,  and  it  is  not  necessary 
for  plaintiff  to  show  liis  own  care.  (As  the 
case  arose,  however,  under  a  previous  statute, 
this  point  was  not  involved) :  Payne  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  44-236. 

286.  Under  a  previous  statute  which  did 
not  contain  the  provision  that  proof  of  the 
neglect  to  erect  a  sign  should  be  sufficient 
to  entitle  the  injured  party  to  recover  for 
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injuries  received  at  such  crossing,  Tield,  that 
proof  of  failure  to  erect  a  sign  established 
negligence  on  the  part  of  the  company,  but 
did  not  relieve  plaintiff  of  the  necessity  of 
showing  that  his  own  negligence  did  not  con- 
tribute to  the  injury :  Dodge  v.  Burlington^ 
CILdt  M,  R,  Co,,  34-276;  Correll  v.  Bur- 
Ungton,  C.  R.  AM.  R.  Co.,  88-120;  Payne  v. 
Chicago,  R.  I.  A  P.  22.  Co.,  89-523;  S.  C, 
44-236. 

b.  Private  crossings. 

287.  When  required  :i  The  company  need 
not  provide  a  crossing  unless  the  land  owner 
requires  it:  Henderson  v.  Chicago,  R.  I.  <Sb 
P.  R.  Co.,  48-216. 

288.  The  duty  of  the  company  to  construct 
a  private  crossing  may  be  enforced  by  man- 
damu»:  Boggs  v,  Chicago,  B.  <Sb  Q.  R,  Co., 
54^435. 

289.  And  in  the  particular  case,  held,  that 
a  request  of  the  person  owning  land  on  both 
aides  of  the  railway  track,  for  an  open  cross- 
ing at  a  particular  point, was  not  unreasonable, 
and  compliance  therewith  might  be  enforced : 
Ibid. 

2tN).  The  owner  of  land  is  authorized  to 
designate  the  place  where  the  crossing  for  his 
benefit  shall  be  made,  and  the  limitation  put 
upon  his  choice  of  location  is  that  the  place 
designated  shall  be  a  reasonable  one:  Van 
Vrankin  v.  Wisconnn,  I.  db  N.  R.  Co.,  68- 
576. 

291.  Where  the  only  means  a  citizen  has 
of'  reaching  a  highway  is  across  the  railway, 
he  may  insist  that  an  open  crossing  be  pro- 
vided for  him  by  means  of  which  he  may 
reach  the  highway  without  stopping  to  open 
gates  or  remove  bars :  Oray  v.  Burlington  db 
M.R.R,  Co.,  37-119. 

292.  Where  a  party  owning  land  on  oppo- 
site aides  of  a  highway  maintains  a  lane  and 
fences  in  such  manner  as  to  indicate  that  he 
prefers  an  open  crossing  instead  of  one  closed 
by  gates,  the  company  will  not  be  liable  to 
him  for  failure  to  maintain  such  gates :  Tyson 
V.  Keokuk  dt  D.  M.  R,  Co.,  4a-207. 

293.  Where  a  railway  passes  through  a 
pasture  the  owner  is  not,  as  a  matter  of 
course,  entitled  to  an  open  crossing  for  his 


stock,  regardless  of  any  other  means  of  cross- 
ing. To  entitle  him  to  such  a  crossing  it 
must  appear  that  there  is  no  provision  for 
passing  from  one  part  of  the  field  to  the  other, 
which  is  adequate  under  the  circumstances : 
Curtis  V.  Chicago,  M.  db  St  P.  R.  Co.,  62-418. 

294.  Gates  and  bars  at  private  crossings: 
If  the  company  undertakes  to  and  does  con- 
struct fences,  gates,  crossings  and  cattle- 
guards,  etc.,  for  a  private  owner,  a  request 
for  their  construction  may  be  presumed,  and 
the  company  will  be  required  to  keep  them 
in  repair :  Miller  v,  Chicago,  R.  J.  dt  P.  R. 
Co..  6^-546. 

295.  Under  the  provisions  of  a  previous 
statute,  differing  from  the  present  one  as  to 
private  crossings,  held,  that  a  company  had 
a  right  to  construct  fences  at  such  crossings 
but  must  provide  the  same  with  gates: 
McKirdey  v.  Chicago,  R.  I.  db  P.  R.  Co.,  47- 
76,  78. 

290.  The  duty  to  maintain  gates  at  private 
crossings  is  a  part  of  the  duty  to  fence,  and 
the  company  will  be  liable  for  damages  to 
stock  injured  by  reason  of  failure  to  con- 
struct such  gates  or  keep  them  in  repair: 
Ibid. ;  MacTde  v.  Central  R.  of  Iowa,  54-540. 

As  to  the  liability  for  failure  to  fence  in 
general,  see  infra,  IV,  d. 

297.  The  obligations  imposed  upon  the 
company  to  fence,  and  to  provide  private 
crossings  are  correlative,  and  if  it  does  eacli 
as  weU  as  it  can,  consistently  with  the  other, 
it  is  not  liable :  Henderson  v.  Chicago,  R.  I. 
<fc  P.  R.  Co.,  39-220. 

298.  Where  the  company  is  required  to 
put  in  a  private  crossing,  and  erect  proper 
gates  and  bars,  it  will  not  be  liable  for  neg- 
ligence of  a  person  for  whom  the  crossing  is 
constructed  in  habitually  leaving  such  gates 
or  bars  open,  further  than  that  it  must  use 
reasonable  diligence  and  care  in  keeping 
them  closed :  Ibid. 

299.  But  the  company  is  not  responsible 
in  the  absence  of  negligence,  although  it 
knows  that  the  land  owner  or  other  persons 
are  in  the  constant  or  usual  habit  of  leaving 
the  gates  open :  Henderson  v.  Chicago,  R.  I. 
dt  P.  R.  Co.,  43-620. 

800.  Where  the  company  nailed  up  the 


*  Oode,  S  U68.  When  any  person  owns  land  on  both  sides  of  any  railway,  the  corporation  owning  the  same 
•hall,  when;;  requested  so  to  do,  make  and  keep  in  good  repair  one  cattle-guard  and  one  causeway  or  other 
•dequAte  means  of  crossing  tbe  same,  at  such  reasonable  place  as  may  be  designated  by  the  owner. 
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gates  at  a  private  crossing  for  the  reason  that 
they  had  been  habitually  left  open,  and  the 
land  owner  tore  down  the  fence  so  that  the 
gates  should  be  open,  held,  that  it  was  error 
to  instruct  the  jury  as  to  the  effect  of  the 
abandonment  by  the  land  owner  of  his  cross- 
ing: Ibid, 

301.  The  sufficiency  of  the  gates  provided 
at  a  private  crossing  is  a  question  of  fact  for 
the  jury ;  and  held,  that  it  was  error  to  in- 
struct the  jury  that  such  gates  were  sufficient 
in  view  of  the  fact  that  the  land  owner  gave 
no  notice  to  the  company  of  objection  there- 
to, and  himself  believed  them  sufficient: 
McKenly  v.  Chicago ,  R,  I,  <&  P,  R.  Co,,  43- 
641. 

802.  Under  particular  facts,  held,  that  it 
was  not  sufficiently  shown  that  injury  to 
stock  resulted  from  defect  in  the  gate  through 
which  they  escaped  upon  the  track :  Bothwell 
V,  Chicago,  M,  <St  St  P.  R.  Co.,  5d-192. 

803.  In  an  action  for  injuries  to  stock 
from  failure  to  maintain  a  gate  at  a  private 
crossing  in  good  condition,  evidence  of  the 
condition  of  the  gate  two  or  three  days  after 
the  accident,  it  not  being  shown  that  its  con- 
dition as  to  security  was  diiferent  from  what 
it  was  at  the  time  of  the  accident,  was  held 
proper :  Machie  v.  Central  R,  of  Iowa,  64-540. 

304.  Where  the  company  constructs  a  gate 
at  a  private  crossing  without  fastenings,  and 
in  such  manner  that  it  may  be  blown  open 
by  the  wind,  it  is  not  proper  to  charge  the 
jury  that  the  responsibility  for  keeping  the 
gate  closed  is  upon  the  person  for  whose  con- 
venience it  is  constructed,  and  that  he  can- 
not recover  for  injuries  to  his  stock  coming 
upon  the  track  through  such  gate:  Ham- 
mond V.  Chicago  <fc  N,  W,  R,  Co.,  43-168. 

805.  Where  it  appeared  that  a  gate  at 
a  private  crossing  had  been  constructed 
without  fastening  and  the  wind  had  some- 
times blown  it  open,  Tield,  that  it  was  im- 
proper to  exclude  from  the  jury  the  ques- 
tion as  to  whether  the  company  was  guilty 
of  negligence  in  thus  constructing  it,  and 
that  the  proof  of  the  habit  of  an  adjoining 
owner  to  leave  the  gate  open  would  not  pre- 
clude recovery  on  account  of  such  negligence 
in  the  original  construction,  it  not  appearing 
that  it  had  been  left  open  by  such  owner  in 
the  particular  instance  when  the  damage  oc- 
curred: Ibid. 


803.  A  company  may  be  liable  w^itfaout 
knowledge  of  the  defect  in  the  fence  if,  in 
the  exercise  of  reasonable  care,  such  knowl- 
edge would  have  been  acquu'ed.  If  the  fence 
was  originally  defective  the  company  is 
chargeable  with  knowledge  thereof  without 
express  notice:  Ibid, 

307.  The  company  is  only  liable  for  negli- 
gence in  failing  to  put  up  the  bars  at  a  pri- 
vate crossing,  which  have  been  left  down, 
after  acquiring  knowledge  of  their  condition, 
or  in  not  ascertaining  their  condition,  and 
the  burden  of  proving  such  negligence  is 
upon  the  plaintiff :  Perry  v,  Dvbuque  South- 
western R,  Co,,  36-102. 

308.  Proof  of  the  mere  fact  that  bars  have 
been  left  down  by  some  third  person,  and 
that  through  them  cattle  have  strayed  upon 
the  track  andi  been  injured,  does  not  make  a 
prima  facie  case  of  liability  on  the  part  of 
the  company.  Such  liability,  if  it  exists  at 
all,  arises  from  the  conduct  of  the  company 
after  the  bars  have  been  left  down,  either  in 
failing  to  put  them  up  after  acquiring  knowl- 
edge that  they  were  down,  or  in  neglecting 
to  use  reasonable  diligence  to  ascertain  such 
condition:  Ibid. 

And  as  to  a  like  rule  in  regard  to  failure  to 
repair  fences,  see  infra,  §§  855-859. 

809.  It  is  erroneous  to  instruct  the  jury 
that  a  person  whose  stock  has  been  injured 
upon  the  track  makes  a  prima  facie  case 
against  the  company  by  showing  that  the 
gate  through  which  stock  came  upon  the 
track  was  out  of  repair  previous  to  the  acci- 
dent. Proof  of  such  fact  does  not  cast  upon 
defendant  the  burden  of  showing  that  the 
accident  did  not  result  by  reason  pf  the  gate 
being  open.  Such  fact  would  be  a  circum- 
stance tending  to  show  that  it  was  open 
through  defendant's  fault,  which  might  have 
much  or  little  weight  according  to  circum- 
stances ;  but  the  buixlen  of  proof  would  remain 
upon  plaintiff  to  show  negligence  of  defend- 
ant causing  the  injury :  Johnson  v.  Chicago, 
R.  I,  <fc  P.  JB.  Co,,  55-707. 

810.  The  fact  that  the  bars  are  left  down 
by  the  land  owner  will  not  as  to  third  per- 
sons discharge  the  company  of  its  obligation 
to  keep  them  closed :  Bartlett  v.  Dubuque  d 
S,  C.  R,  Co.,  20-188. 

811.  But  the  land  owner  could  not  recover 
for  injuries  resulting  therefrom,  and  might 
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be  liable  to  a  third  person  injured  by  such 
bars  being  open:  Russell  v.  Hartley,  20-219. 
SIS.  If,  by  reason  of  the  act  of  the  land 
owner  in  i^rongfully  removing  a  gate  at  a 
private  crossing  on  his  land,  stock  of  a  third 
person  gets  upon  the  track  and  is  injured, 
and  the  company  is  held  liable  therefor,  it 
may  recover  from  such  land  owner  the 
amount  which  it  has  been  compelled  to  pay : 
Chicago  d?  N,  W.  R,  Co.  v,  Dunn,  59-619. 

c.  CatUerguards. 

313.  When  required:  The  statutory  pro- 
vision (Code,  §  1288)  requiring  the  construc- 
tion of  proper  cattle-guards  where  the  railway 
enters  or  leaves  any  improved  or  fenced  land 
makes  it  necessary  that  cattle-guards  be  con- 
structed not  only  where  the  track  goes 
through  outside  fences,  but  also  at  division 
fences:  Smith  v.  Chicago,  C.  <fb  D,  R,  Co,, 
38-518, 

814.  Where  the  track  passes  through  the 
lands  of  two  owners,  fenced  in  common,  and 
subsequently  a  division  fence  is  constructed, 
it  is  the  duty  of  the  company  upon  notice  to 
put  in  a  cattle-guard,  and  it  will  be  liable  for 
the  value  of  crops  destroyed  by  reason  of  the 
failure  to  do  so :  Donald  v,  St.  Louis,  K,  C,  <Sb 
N.  R,  Co.,  44-157. 

815.  Where  a  railroad  is  constructed  across 
unimproved  or  uninclosed  land,  and  the  land 
is  afterwards  improved  or  inclosed,  the  rail- 
way company  is  under  obligation  to  con- 
struct cattle-guards  just  as  it  would  have 
been  under  obligation  to  do  if  the  land  had 
been  inclosed  at  the  time  the  road  was  con- 
structed: Heshett  v,  Wabash,  St.  L.  <fc  P.  R. 
Co.,  61-467. 

816.  Whether  notice  to  the  company  to 
construct  cattle-guards  is  necessary  after  the 
land  has  been  thus  inclosed,  quaere;  but,  if 
necessary,  the  service  of  notice  upon  the 
station  agent  is  sufficient :  Ibid, 

817.  This  provision  as  to  cattle-guards 
applies  to  cases  where  the  corporation  fences 
its  right  of  way.  When  it  does  so  there  is 
fenced  land,  and,  upon  entering  or  leaving, 
tbe  law  requires  a  cattle-guard :  Robinson  v. 
Chicago,  R.  I.  A  P.  R.  Co.,  67-292. 

818.  The  statute  is  imperative,  and  the 
court  will  not  engraft  an  exception  upon  it, 
relieving  a  company  from  obligation  to  put 


in  a  cattle-guard  on  the  ground  that  it  is  not 
fit,  proper  and  suitable  to  do  so,  in  a  particu- 
lar case:  Mundhenk  v.  Central  Iowa  R.  Co., 
57-718. 

819.  Method  of  constraction:  The  term 
cattle-guard  as  used  in  the  statute  imports  a 
guard  or  protection  extending  the  whole 
width  of  the  right  of  way.  The  owner  is 
under  no  obligation  to  construct  a  fence  up 
to  the  track  upon  the  right  of  way :  Ibid. ; 
Heskett  v.  Wabash,  St  L.  db  P.  R.  Co.,  61- 
467. 

820.  The  duty  of  connecting  a  cattle-guard 
with  the  right  of  way  fence  devolves  upon 
the  company,  and  is  implied  in  the  duty  to 
construct  the  guard  itself :  Miller  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  66-546. 

821.  Where  the  right  of  way  and  a  public 
highway  intersect  obliquely,  the  company 
should-  fence  to  the  point  where  the  highway 
crosses  the  track,  and  construct  the  cattle- 
guard  there,  and  not  at  the  point  where  the 
highway  intersects  the  right  of  way :  Andre 
V.  Chicago  <fc  N.  W.  R.  Co.,  30-107. 

322.  Where  a  railway  impinged  upon  a 
highway  some  twenty  rods  from  the  place 
where  it  finally  crossed  it,  held,  that  all  the 
intervening  highway  was  not  to  be  deemed 
a  part  of  the  crossing,  within  the  meaning  of 
this  section:  Beatty  v.  Central  lotca  R.  Co., 
58-242. 

328.  Evidence  in  a  particular  case  held 
sufficient  to  sustain  a  verdict  against  a  rail- 
road company  for  injury  to  a  horse  at  a  cat- 
tle-guard: Meade  v.  Kansas  City,  St.  J.  db 
C.  B.  R.  Co.,  45-699. 

824.  Where  the  sufficiency  of  a  cattle- 
guard  was  in  question,  held,  that  the  fact 
that  a  similar  guard  situated  on  other  prem- 
ises was  sufficient  to  and  did  keep  out  stock 
was  not  material  or  relevant :  Douming  v. 
Chicago,  R.  I.  db  P.  R.  Co.,  43-96. 

825.  Measure  of  damages:  As  the  owner 
of  the  land  has  no  legal  right  to  construct 
cattle-guards  across  the  track,  he  is  not  bound 
to  do  so  in  order  to  protect  himself  from 
damages  for  want  thereof,  but  may  recover 
whatever  damages  he  may  sustain  by  reason 
of  his  land  being  left  open  and  unfenced: 
Raridon  v.  Central  lotva  R.  Co.,  65-640; 
Douming  v.  Chicago,  R.  I.  <fc  P.  R.  Co.,  43-96. 

826.  Measure  of  damage  for  failure  to 
erect  a  cattle-g^ard  at  a  partition  fence  be- 
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tween  two  fields,  one  of  which  might  have 
been  used  for  pasture,  Jield  to  be  the  differ- 
ence between  the  value  of  the  pasture  in  the 
condition  in  which  the  inclosure  was  left  by 
the  company  and  what  the  value  would  have 
been  if  the  cattle-guards  had  been  main- 
tained: Raridan  v.  Central  Iowa  R,  Co,,  69- 
527. 

83  7*  Where  the  land  owner  seeks  to  recover 
the  entire  value  of  a  crop  which  he  alleges 
to  have  been  totally  lost  by  reason  of  the 
failure  of  the  company  to  construct  cattle- 
guards,  the  question  of  how  much  less  value 
the  crop  is  by  reason  of  such  failure  is  a 
question  of  proof.  The  fact  that  a  claim  is 
made  for  the  entire  loss  will  not  prevent  the 
owner  from  recovering  whatever  loss  is  suf- 
fered: Raridon  v.  Central  Iowa  R.  Co,,  65- 
640. 

828.  The  measure  of  damage  for  crops  de- 
stroyed by  reason  of  failure  to  put  in  a  cattle- 
guard  where  a  partition  fence  is  erected 
subsequently  to  the  completion  of  the  road 
is  the  value  of  the  crop  destroyed  by  reason 
of  such  failure :  Donald  v,  St.  Louis,  K.  C,  <Sb 
N,  R.  Co.,  44-157. 

829.  Doable  damages:  A  cattle-guard  is 
not  to  be  deemed  a  part  of  the  fence  required 
by  other  statutory  provisions,  and  the  com- 
pany is  not  liable  in  double  damages  for  fail- 
ure to  construct  such  cattle-guard  as  it  is  in 
case  of  failure  to  construct  a  fence :  Moriarty 
V.  Central  Iowa  R.  Co.,  64-696. 

330.  Contract:  A  company  required  to 
maintain  and  construct  proper  cattle-guards 
cannot,  by  contract  with  another  company 
whose  road  it  purchases,  relieve  itself  from 
the  right  or  obligation  to  do  so :  Downing  v. 
Chicago,  R.  I.  A  P.  R.  Co.,  43-96. 


d.  Fencing   right  of  way;   damages 
for  injury  to  stock. 

881.  Failure  to  fence:  The  statutory  pro- 
vision^ rendering  railway  companies  liable  in 
double  damages  for  stock  injured  where  they 
have  failed  to  fence  their  right  of  way  makes 
the  fact  of  the  injury  or  destruction  of  the 
property  on  the  railway  track  prima  fade 
evidence  of  negligence  on  the  part  of  the  cor- 
poration, and  the  burden  of  proof  is  upon  the 
defendant  to  establish  the  building  of  a  good 
and  sufficient  fence:  Brentnerv.  Chicago,  M. 
&  St.  P.  R.  Co.,  68-530. 

382.  In  order  to  render  the  company  liable 
for  injury  to  stock,  negligence  must  be 
shown,  but  it  is  sufficient  to  make  out  a 
prima  facie  case  to  show  the  injury  and 
that  it  occurred  by  reason  of  the  omission  to 
fence.  Thereupon  the  ^burden  is  upon  the 
company  to  show  freedom  from  negligence 
in  the  matter  of  a  fence :  Small  v,  Chicago, 
R.  I.  db  P.  R.  Co.,  50-888. 

888.  If  a  railroad  company  fails  to  fence 
its  road,  it  is  absolutely  liable  for  stock  in- 
jured, in  the  absence  of  wilful  act  of  the 
owner:  Aylesworth  v.  Chicago,  R.  I.  dt  P. 
R.  Co.,  30-459. 

884.  Before  the  enactment  of  this  statute, 
it  was  held  that  to  permit  cattle  to  run  at 
large  did  not  impute  negligence  on  the  part 
of  the  owner,  and  that  cattle  would  not  be 
trespassers  if  found  upon  the  nnfenoed  track 
of  a  railway ;  that  if  the  track  was  unfenced 
the  company  would  be  held  to  the  use  of 
ordinary  care  and  diligence  in  running  its 
trains  to  avoid  injuring  such  stock,  but  if  its 
track  was  fenced  it  would  only  be  liable  for 
injury  resulting  from  gross  or  wilful  negU- 


*  Code,  i  1880.  Any  corporation  operating  a  railway,  that  fails  to  fence  the  same  against  live  stock  running 
at  large  at  all  points  where  such  right  to  fence  exists,  shall  be  liable  to  the  owner  of  any  such  stock  Injured  or 
killed  by  reason  of  the  want  of  such  fence  for  the  value  of  the  property  or  damage  caused,  unless  the  same 
was  occasioned  by  the  wilful  act  of  the  owner  or  his  agent.  And,  in  order  to  recover,  it  shall  only  be  neces- 
sary for  the  owner  to  prove  the  Injury  or  destruction  of  his  property;  and  if  such  corporation  neglects  to 
pay  the  value  of  or  damage  done  to  any  such  stock  within  thirty  days  after  notice  in  writing,  accompanied  by 
an  affidavit  of  such  injury  or  destruction,  has  been  served  on  any  officer,  station  or  ticket  agent  employed  in 
the  management  of  the  business  of  the  corporation  in  the  county  where  the  injuiy  complained  of  was  commit- 
ted, such  owner  shall  be  entitled  to  recover  double  the  value  of  the  stock  Idlled  or  damages  caused  thereto; 
promded,  that  no  law  of  this  state,  nor  any  local  or  police  regulations  of  any  county,  township,  city,  or  town, 
regulating  the  restraint  of  domestic  animals,  or  in  relation  to  the  fences  of  farmers  or  land  owners,  shall  be 
applicable  to  railway  tracks,  unless  so  specifically  stated  in  the  law  or  regulation.  The  operating  of  trains 
upon  depot  grounds  necessarily  used  by  the  company  and  public,  where  no  such  fence  is  built,  at  a  greater  rate 
of  speed  than  eight  miles  per  hour,  shall  be  deemed  negligence  and  render  the  company  liable  under  this  sec- 
tion. And  provided,  further,  that  any  corporation  operating  a  railway  shall  be  liable  for  all  damages  by  fire 
that  is  set  out  or  caused  by  operating  of  any  such  railway,  and  such  damage  may  be  recovered  by  the  party 
damaged  in  the  same  manner  as  set  forth  in  this  section  in  regard  to  stock,  except  to  double  damages. 
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gence:   UttsseU  v.  Hanley,  20-219;  Alger  v, 
Mvs9is9ippi  <fc  M.  R.  Co,,  10-268. 

S8o.  The  railroad  company  is  required  to 
fence  its  track  for  the  protection  of  "  crazy" 
horses  as  inrell  as  for  the  protection  of  animals 
possessing  good  "horse  sense."  The  fact  that 
the  animal  is  injured  by  reason  of  failure  to 
leave  the  track  through  want  of  natural  in- 
telligenoe  will  not  show  that  the  injury  did 
not  result  from  want  of  a  fence :  Liston  v. 
Centred  Iowa  R.  Co.,  70 . 

336.  This  statutoiy  provision  does  not  re- 
quire raU^vay  companies  to  fence  their  roads, 
bat  subjects  them  to  certain  liabilities  if  they 
fail  to  do  so.  Failure  to  fence  cannot,  there- 
fore, be  imputed  to  the  company  as  negli- 
gence in  a  case  where  a  child,  playing  on  an 
unfenced  track  of  a  road,  is  run  over  by  one 
of  the  company's  trains:  Walketihauer  v. 
Chicago,  B.  dt  Q,  R.  Co.,  8  McCrary,  553. 

337.  Animals  not  strack  by  train:  It 
may  be  said  that  an  animal  is  injured  by  rea- 
son of  the  failure  of  the  company  to  f enoe 
when  the  want  of  a  fence  in  connection  with 
the  acts  of  the  defendant  is  the  proximate 
cause  of  the  injury.  Therefore,  where  a 
horse  going  upon  a  track  where  there  was  a 
failure  of  the  company  to  fence,  being  fright- 
ened by  a  coming  train,  ran  upon  a  bridge 
and  was  injured,  there  being  no  other  prac- 
ticable means  of  escape  for  the  animal,  held, 
that  the  company  was  liable :  Young  v,  St. 
Louis,  K.  C.  A  N.  R.  Co.,  44-172. 

338.  It  is,  therefore,  for  the  jury  to  say 
whether  or  not  in  a  particular  case  an  ani- 
mal injured  upon  the  track  without  being 
struck  by  the  train  was  injured  by  defend- 
ant's negligence :  Kraus  v.  Burlington,  C.  R 
dN.  R,  Co.,  55-338. 

339.  The  fact  that  the  train  does  not  strike 
the  animal  does  not  relieve  the  company  of 
liability  for  the  injury:  Liston  v.  Central 
Iowa  R.  Co.,  70 . 

340.  Negllgenee:  Plaintiff  may  ask  re- 
covery for  stock  killed,  on  the  ground  that 
the  road  was  not  fenced,  pleading  the  facts 
entitling  him  to  such  recovery,  and  also  on 
the  ground  of  the  neglig^nt  manner  in  which 
the  train  was  operated,  and  he  may  then  in- 
troduce evidence  to  sustain  both  or  either  of 
these  causes  of  action:  Scott  v.  Chicago,  M. 

»  &  St.  P.  R.  Co.,  68-360. 

341.  The  burden  of  proof  is  upon  plaintiff 
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to  show  that  the  injury  occurred  at  a  place 
where  defendant  had  a  right  to  fence  and 
did  not,  and  that  it  was  caused  by  defend- 
ant's negligence:  Comstock  v.  Des  Moines 
Valley  R,  Co.,  32-376. 

343.  An  agreement  with  the  land  owner 
by  which  he  undertakes  to  erect  and  main- 
tain a  fence  will  not  prevent  liability  on  the 
part  of  the  company  to  other  persons  for 
double  damages  for  stock  injured  where  such 
land  owner  has  failed  to  fence  or  repair,  even 
though  the  owner  of  the  stock  has  placed 
them  for  pasture  upon  the  land  of  the  per- 
son agreeing  to  maintain  the  fence :  Warren 
V.  Keokuk  <fc  D.  M.  R.  Co.,  41-484. 

848.  Negligence  of  land  owner:  Where 
a  company  is  compelled  to  pay  for  injuries 
to  animals  of  a  third  person,  which  have  got 
upon  the  track  through  a  gate  at  a  private 
crossing,  wrongfully  removed  by  the  land 
owner  for  whom  the  gate  was  constructed,  it 
may  recover  from  such  land  owner  the 
amount  so  paid :  Chicago  <fc  N.  W,  R,  Co.  v. 
Dunn,  5^619. 

844.  The  fact  that  there  were  two  gaps  in 
a  railroad  fence  within  four  hundred  feet  of 
each  other,  made  by  the  plaintiff  in  the  pros- 
ecution of  work  connected  with  such  rail- 
road, held  not  to  preclude  the  owner  from 
recovering  damages  for  injuries  to  his  stock  by 
their  escape  upon  the  railroad  track  through 
a  gap  in  the  fence  intermediate  the  two  made 
by  him  and  for  which  he  was  not  respon- 
sible: Accola  V.  Chicago,  B.  <fc  Q.  R,  Co., 
70-185. 

845.  Sufficiency  of  eyldenee:  The  fence 
contemplated  is  such  as  is  reasonably  suffi- 
cient to  prevent  live  stock  from  going  on  the 
railroad  track.  It  is  error  to  charge  the  jury 
that  when  fences  are  constructed  along  the 
right  of  way  by  the  company  they  must,  in 
order  to  relieve  it  from  liability  for  injuries 
to  stock,  be  such  as  to  absolutely  prevent 
stock  from  getting  under,  tlurough  or  over 
the  same:  Shellabarger  v.  Chicago,  R.  I,  db 
P.  R.  Co.,  66-18. 

846.  Tlie  fence  must  not  only  be  sufficient 
to  turn  horses  and  cattle,  but  must  be  suffi- 
cient to  turn  swine,  or  the  company  will  be 
liable  for  swine  killed:  Fritz  v,  MUwau- 
kee  <fc  St.  P.  R.  Co.,  34-387. 

347.  The  fence  must  be  sul^lcient  to  turn 
live  stock  of  any  kind  in  order  to  exonerate 


386 


RAILROADS,  IV,  d. 


Fencing  right  of  way ;  damages  for  injury  to  stock. 


the  company  from  liability  for  injuries  to 
such  live  stock.  It  is  not  sufficient  that  the 
fence  be  such  as  is  described  by  statute  as  a 
lawful  fence:  Lee  v.  Minneapolis  &  St,  L, 
R  Co.,  66-131. 

848.  A  bluff,  a  hedge,  a  trench,  a  wall,  a 
trestle,  or  the  like,  may  constitute  a  sufficient 
fence.  The  question  whether  the  fence  is 
sufficient  is  for  the  jury :  HUliard  v,  Chicago 
dtN.  W.R,  Co.,  37-442. 

849.  The  fact  that  the  fences  and  track 
are  so  constructed  that  stock  having  once  en- 
tered upon  the  right  of  way  cannot,  when 
frightened  and  driven  before  the  engine,  find 
a  safe  place  to  leave  the  track,  will  not 
render  the  company  liable :  Oilman  v.  Sioux 
City  &  P.  JS.  Co.,  63-299. 

850.  Replacing  fences  destroyed :  The  al- 
legation that  the  road  is  unfenced  at  the 
time  of  the  accident  is  supported  by  proof  of 
the  removal  or  destruction  of  the  fence  be- 
fore the  accident:  Fritz  v.  Kansas  City,  C. 
B.  &  St.  J.  R.  Co.,  61-828. 

85 1.  Where  the  fences  were  swept  away  by 
a  flood,  failure  to  rebuild  them  within  two 
months  after  the  road  was  repaired  and  oper- 
ated, held  sufficient  to  render  the  company 
liable:  Ibid. 

852.  If  a  fence  constructed  by  the  com- 
pany falls  by  reason  of  its  insufficiency,  it  is 
immaterial  that  it  was  not  down  such  length 
of  time  before  the  animal  passed  through 
that  the  company  might,  in  the  exercise  of 
due  diligence,  have  had  knowledge  thereof : 
Libby  v.  Chicago,  M,  dt  St,  P.  E,  Co.,  60- 
823. 

858.  Where  a  railway  was  fenced  only 
upon  one  side,  and  the  animal  injured  was 
confined  in  a  field  inclosed  in  part  by  such 
fence,  and  escaped  therefrom  by  reason  of 
the  fence  being  blown  down  by  a  storm,  held, 
that  the  railroad  not  being  fenced  as  re- 
quired, the  company  was  liable  without  re- 
gard to  whether  it  was  negligent  in  repairing 
the  fence  which  was  blown  down,  for  the 
reason  that  the  road  was  not  properly  fenced, 
and  the  animal  after  escaping  from  the  in- 
closure  was  running  at  large :  Tredway  v. 
Sioux  City  &  St.  P.  R.  Co.,  43-527. 

854.  Operation  of  the  road ;  eonstractlon 
train:  The  railway  company  is  liable  for 
stock  killed  by  a  construction  train  by  reason 
of  .the  failure  to  fence,  although  the  road  is 


not  completed :  Olandon  v.  Chicago,  M,  <fc  St. 
P. -B.  Co.,  68-457. 

855.  Failnre  to  repair  fences:  While  the 
company  is  liable  for  stock  injured  or  killed 
on  its  track  by  reason  of  its  failure  to  keep  in 
repair  the  fences  which  it  has  erected  on  the 
line  of  its  road,  yet  before  such  liability  will 
attach  the  company  must  have  knowledge, 
either  express  or  implied,  that  the  fence  is 
out  of  repair,  and  a.  reasonable  time  after 
such  notice  to  put  it  in  repair :  Aylesworth  x\ 
Chicago,  R.  I.  <Sb  P.  JB.  Co.,  80-459;  HUliard 
V.  Chicago  <SbN.  W,  R.  Co.,  37-442. 

856.  Knowledge  that  the  fence  is  out  of 
repair  may  be  shown  by  the  lapse  of  such 
time  as  to  afford  reasonable  presumption 
thereof :  Aylesworth  v.  Chicago,  R.  I,  <fc  P. 
R.  Co.,  3(M59;  Davis  r.  Chicago,  R.  I.  <&  P. 
R.  Co.,  40-292. 

857.  The  company  having  constructed  a 
sufficient  fence  is  only  liable  for  failure  to 
exercise  reasonable  care  and  diligence  in 
maintaining  it :  Lenimon  v.  Chicago  dt  N.  W^ 
R.  Co.,  82-151. 

858.  It  is  error  to  instruct  the  jury  that  the 
company  would  be  liable  if  it  failed  to  erect 
and  maintain  a  fence  sufficient  to  keep  cattl& 
from  its  right  of  way,  and  the  cattle  were  in- 
jured by  reason  of  such  failure.  The  jury- 
must  be  allowed  to  consider  whether  the  de- 
fect in  the  fence  was  occasioned  by  want  of 
repair,  and  if  so,  whether  the  company  had 
discovered  that  it  was  out  of  repair,  or  should 
have  discovered  it  in  the  exercise  of  reasona- 
ble care,  and  had  had  a  reasonable  time  after- 
ward to  make  the  repair:  Brentner  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  58-625. 

859.  Where  the  track  has  been  properly- 
fenced  and  the  fence  has  been  destroyed,  the 
company  is  liable  in  case  of  a  failure  to  use  rea- 
sonable and  ordinary  diligence  and  care  in 
rebuilding  it.  Reasonable  time  must  be  al- 
lowed :  McCormick  v.  Chicago,  R.  I.  dt  P.  -B. 
Co.,  41-193. 

860.  Burden  of  proof:  Liability  of  the 
company  for  injuries  caused  by  bars  being 
left  down  at  private  crossings  exists,  if  at  all, 
either  in  failing  to  put  them  up  after  acquir- 
ing knowledge  that  they  are  down,  or  neglect 
to  use  reasonable  diligence  in  ascertaining 
such  condition,  and  the  burden  of  proving 
these  facts  is  upon  the  plaintiff  seeking 
to  recover   damages   for  such  negligence: 
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Perry  v.  Dubuque  Southwestern  R,  Co,t  86- 
109. 

361.  An  instruction  to  the  effect  that 
defendant  was  not  liable  unless  there  was 
neglect  in  failing  to  repair  the  fence  within  a 
reasonable  time  after  notice  of  the  defective 
condition,  hdd  proper,  as  the  jury  must 
have  understood  therefrom  that  the  burden 
of  showing  neglect  rested  upon  the  party 
seeking  to  recover:  Dunn  v.  Chicago  <fc  N. 
W,  R,  Co.,  58-674. 

862.  Eyidenee  of  the  condition  of  the 
fence  subsequent  to  the  time  of  the  injury  is 
admissible  only  where  it  is  shown  that  there 
had  been  no  change  in  the  condition :  Brent- 
nerv.  Chicago,  M.  &  St.  P.  R.  Co.,  58-625. 

368.  Evidence  of  the  condition  of  the 
fence  at  the  time  of  the  accident  is  admissible 
for  the  purpose  of  showing  that  the  company 
was  negligent  in  allowing  it  to  get  out  of  re- 
pair, and  such  evidence  need  not  be  confined 
to  the  particular  portion  of  the  fence  through 
which  the  stock  escaped :  Lemmon  v.  Chicago 
dt  y,  W.  R,  Co.,  83-151. 

864.  Ownership  of  stock:  In  an  action 
against  a  railway  company  for  damages  for 
stock  killed  by  its  train,  the  ownership  of  the 
stock  is  an  issuable  fact,  and  while  pos- 
session might  make  out  a  pnma  facie  case  of 
ownership,  yet  there  must  be  such  proof  of 
possession  or  other  proof  of  ownership  to  en- 
title plaintiff  to  recover :  Welsh  v.  Chicago, 
B.  db  Q.  R.  Co.,  53-632. 

865.  Stock  running  at  large:  The  com- 
pany is  only  liable  for  injuries  to  stock  **  run- 
ning at  large,"  and  not  when  it  is  in  charge 
of  the  owner,  and  being  driven  by  him  at  the 
time  of  the  injury :  Smith  v.  Chicago,  R.  I, 
dtP.R.  Co.,  34r^96. 

866.  Stock  which  escapes  from  the  in- 
closure  of  the  owner  upon  the  track  of  the 
company  is  "  running  at  large :  '*  Hinman  v. 
Chicago,  R.  I.  <&  P.  R.  Co.,  28-491. 

867.  And  so,  too,  is  stock  which  is  in  a 
field  through  which  the  railway  passes  and 
where  the  company  has  failed  to  fence: 
Swift  V.  North  Missouri  R.  Co.,  29-243. 

368.  the  words  **  running  at  large  "  mean, 
"  not  under  control  of  the  owner."  A  mule 
which  bad  escaped  from  its  owner,  and 
which  he  was  unable  to  catch,  held  to  be  run- 
ning atlaige:  HamTnond  v*  Chicago  &  N, 
W.  R.  Co.,  43-168. 


869.  Allegations  in  a  petition  that  the  ani- 
mal injured  escaped  upon  the  railroad  track, 
h^ld  to  be  in  effect  an  allegation  that  he 
was  running  at  large :  Liston  v.  Central  Iowa 
R,  Co.,  70 . 

370.  A  horse  may  be  regarded  as  running 
at  large  where  he  has  escaped  from  the  con- 
trol of  his  owner  and  cannot  be  caught  by 
him.  So  held  where  the  horse  injured  had 
on  a  bridle  and  an  untied  halter  rope:  Welsh 
V.  Chicago,  B.  <&  Q.  R.  Co.,  53-683» 

871.  A  suckling  colt  may  be  considered  as 
running  at  large  within  the  provisions  of 
the  statute,  although  its  mother  is  tinder 
the  control  of  the  owner :  Smith  v.  Kansas 
City,  St.  J.  <Sk  C.  B.  R.  Co.,  58-622. 

872.  A  team  of  horses  hitched  to  a  wagon 
and  which  have  escaped  from  the  control  of 
their  owner  are,  within  the  terms  of  this 
statute,  "livestock  running  at  large:"  In- 
man  v.  Chicago,  M.  <&  St.  P.  R.  Co.,  60-459. 

873.  It  is  error  to  instruct  the  jury  that  it 
is  the  duty  of  the  company  to  build  and 
maintain  fences  siifficient  to  keep  cattle  off 
the  track  under  all  ordinary  circumstances, 
and  that  it  is  liable  for  all  injury  to  cattle 
occasioned  by  its  failure  to  perform  that 
duty.  The  instructions  should  be  qualified 
by  limiting  the  liability  to  injuries  caused  to 
animals  running  at  large:  Brentner  v.  Chi- 
cago, M.  i&  St.  P.  R.  Co.,  68-580. 

374.  Proof  of  injury:  When  stock  is 
killed  at  a  place  where  the  company  has 
failed  to  fence,  it  will  be  presumed,  prima 
facie,  that  the  injury  occurred  **  by  reason 
of  the  want  of  such  fence :"  Spence  v.  Chi- 
cago <fc  ^.  W.  R.  Co.,  25-139. 

875.  The  evidence  in  a  particular  case  as 
to  stock  killed  by  a  train,  having  been  struck 
by  the  train  going  in  a  particular  direction 
and  carried  upon  a  bridge,  held  sufficient  to 
support  a  verdict  for  damages:  Martin  v. 
Central  Iowa  R.  Co.,  59-411. 

376.  In  an  action  against  the  company  for 
injury  to  stock,  there  being  no  direct  evi- 
dence as  to  whether  the  injury  was  caused 
by  defendant's  train,  the  jury  may  con- 
sider the  character  of  the  injury  for  that  pur- 
pose, but  evidence  that  when  animals  are 
struck  by  moving  trains  there  is  always  some 
indication  left  along  the  track  of  the  collis- 
ion, is  not  proper:  Clark  v,  Kansas  City, 
St.  L.  <St  N.  R.  Co.,  55-455. 
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377.  Double  damages ;  constitatlonality: 

The  statutory  provision  already  set  out,  giv- 
ing to  t]ie  owner  of  stock  double  damages 
for  stock  killed  or  injured  where  the  com- 
pany having  a  right  to  fence  has  failed  to  do 
so,  is  constitutional.  It  is  uniform  in  its 
operation  as  to  all  persons  or  companies  pur- 
suing a  particular  business :  Jones  v.  Galena 
<fc  C.  U,  R,  Co,,  16-6;  Welsh  v.  Chicago,  B. 
<£?§.  i2.  Co,,  53-632. 

878.  Nor  does  such  provision  deny  to  rail- 
way companies,  or  persons  operating  rail- 
ways, equal  protection  of  the  laws:  Tred- 
vxiy  V.  Simx  City  <fe  St  P.  JS.  Co.,  43-527. 

379.  Tliis  provision  does  not  conflict  with 
the  constitutional  guaranties  for  the  protec- 
tion of  property:  Mackie  v.  Central  Railroad 
of  loioa,  54-540. 

380.  Not  a  penalty:  Tlie  statute  giving 
the  owner  double  damages  is  not  unconstitu- 
tional, as  in  conflict  with  the  provision  that 
all  fines  and  penalties  shall  be  paid  into  the 
school  fund.  Such  damages  are  not  a  fine  or 
penalty,  and  the  legislature  may  determine 
the  measure  of  damages  to  be  recovered  as  in 
other  particular  cases :  Tbid, 

381.  No  part  of  the  double  damages  is  a 
statute  penalty  in  such  sense  as  to  bring  the 
action  therefor  within  the  provisions  of  the 
statute  of  limitations  as  to  actions  to  re- 
cover such  penalties.  The  period  of  limita- 
tion for  such  action  is  five  years :  Koons  v, 
Chicago  <&  N, .  W,  R.  Co. ,  23-493. 

382.  Not  applicable  in  other  cases:  The 
provision  for  double  damages  being  penal  in 
its  character  will  not  be  considered  as  appli- 
cable to  any  case  not  coming  clearly  within 
its  provisions.  Therefore,  field,  that  double 
damages  could  not  be  recovered  for  injuries 
resulting  from  failure  to  construct  and  keep 
in  repair  a  proper  cattle-guard  as  required  by 
the  section  with  reference  to  cattle-guards: 
Moriarty  v.  Central  Iowa  R.  Co. ,  64-696. 

383.  Neither  can  the  provision  be  con- 
strued so  as  to  authorize  the  recovery  of 
double  damages  for  injuries  to  stock  on  depot 
grounds  where  the  company  has  no  right  to 
fence,  caused  by  negligence  in  operating 
trains  thereon:  Miller  v,  Chicago  <&  N.  W, 
R.  Co.,  59-707. 

384.  Double  damages  can  be  recovered 
only  when  stock  has  been  injured  or  killed 
by  reason  of  the  want  of  a  fence,  and  not 


when  the  injury  results  by  reason  of  the 
company  having  fenced  where  it  should  not : 
Davis  V,  Chicago,  R.  I.  &  P.  R,  Co.,  40-292. 
38o.  For  failnre  to  repair:  A  railway 
company  is  liable  in  double  damages  for  in- 
juries caused  by  negligence  in  failing  to  keep 
a  fence  in  repair  as  well  as  by  reason  of  fail- 
ure to  fence:  Bennett  v.  Wabash,  St.  L,  (St 
P.  R.  Co.,  61-355. 

386.  Interest:  As  this  statutory  provision 
establishes  the  measure  of  recovery  in  the 
cases  contemplated,  the  court  or  jury  cannot, 
in  addition  to  the  damages  authorized,  allow 
interest  on  the  amount  of  recovery  from  the 
time  of  the  accident,  or  from  the  time  of 
the  expiration  of  the  thirty  days  allowed 
after  notice  in  which  to  pay  the  damages : 
Brentner  v.  Chicago,  M.  <&  St  P.  R.  Co.,  68- 
530. 

387.  Laws  of  another  state:  An  action 
for  double  damages  may  be  maintained  in 
the  courts  of  this  state  for  injury  occurring 
in  another  state  which  has  a  statute  author- 
izing the  recovery  of  such  double  damages : 
Boyce  v.  Wabash  R.  Co.,  63-70. 

388.  Tender:  Where  stock  was  killed  and 
before  suit  tender  waA  made  and  kept  good 
of  a  sum  less  than  the  value  of  the  stock,  as 
found  by  the  jury  on  the  trial,  such  tender 
being  made  as  in  full  payment,  held,  that 
plaintiff  was  entitled  to  double  damages  in 
the  full  amount  found  by  the  jury,  and  that 
a  tender  to  be  suflScient  must  be  of  an 
amount  large  enough  to  discharge  defend- 
ant's full  liability :  Brandt  v.  Chicago,  R.  I, 
(SbP.R,  Co.,  26-114. 

389.  Notice  and  affldaylt:  The  written 
notice  required  by  statute  to  entitle  the 
owner  to  recover  double  damages  is  only 
necessary  when  double  damages  are  sought : 
Rodemacher  v.  Milicaukee  <fc  St  P.  R.  Co., 
41-297. 

390.  The  affidavit  required  to  entitle  a 
paity  to  double  damages  may  be  made  by 
any  one  acquainted  with  the  facts :  Hender- 
son V.  St.  Louis,  K,  C.  <Sb  N.  R,  Co,,  86- 
387. 

■ 

391.  It  is  not  necessary  that  the  aflSdavit 
designate  the  place  of  the  injury:  Mundhenk 
V.  Central  I ouxi  R.  Co.,  57-718. 

;j92.  The  notice  and  affidavit  need  not  be 
separate.  If  the  notice  contains  the  state- 
ments necessary  m  the  affidavit,  and  is  sworn 
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to,  that  is  sufficient :  MendeU  v.  Chicago  db 
N,  W.  R.  Co,,  20-9. 

S9B.  It  is  only  necessary  that  the  notice  be 
snch  as  to  inform  the  company  of  the  injury. 
It  need  not  be  stated  therein  that  the  ani- 
mals •were  running  at  lai'ge,  or  were  de- 
stroyed without  the  wilful  act  of  the  owner : 
Mackie  v.  Central  E,  of  Iowa,  54-540. 

894.  A  return  stating  service  of  the  notice 
upon  a  person  named,  "being  the  station 
agent  of  said  road,"  etc.,  sufficiently  shows 
service  upon  the  station  agent  **  employed  in 
the  management  of  the  business  of  the  cor- 
poration," as  provided  for  by  statute :  Welsh 
V,  Chicago,  B.  <&  Q,  R.  Co.,  53-632;  Schlen- 
gener  v,  Chicago,  M.  <StSt.  P.  K  Co,,  61-235. 

39*3.  An  amendment  to  an  affidavit  for  the 
purpose  of  perfecting  the  jurat  may  be  al- 
lowed, but  the  company  will  not  become  en- 
titled to  the  thirt}'  days  after  the  amend- 
ment in  vphich  to  pay  the  claim  and  escape 
double  damages,  where  it  is  clear  that  there 
was  a  bona  fide  attempt  on  the  part  of  the 
owner  to  bring  himself  within  the  provis- 
ions of  the  statute,  and  it  was  so  understood 
bv  defendant :  Mundhenk  v.  Central  Iowa  R, 
Co.,  57-718. 

396.  The  original  of  the  affidavit  and  no- 
tice of  loss  should  be  delivered  to  the  agent 
upon  whom  service  is  made.  The  delivery 
of  a  copy  is  not  sufficient :  McNaught  v,  Chi- 
cago <Sb  iV.  W.  R,  Co.,  80-336;  Campbell  v. 
Chicago,  R.  J.  <Sb  P.  R.  Co.,  35-384. 

397.  The  original  of  the  affidavit  must  be 
fierved  ajmn  the  company  or  its  agent,  and  a 
copy  thereof  introduced  in  evidence.  The 
introduction  in  evidence  of  a  paper  similar 
to  that  served  upon  the  company  is  not  suffi- 
cient :  Kyser  v.  Kansas  City,  St,  J.  <&  C.  B, 
R,  Co,,  56-207. 

398.  The  officer  making  service  may,  by 
oral  testimony,  show  that  he  served  the 
original,  although  his  return  states  the  serv- 
ice of  a  copy ;  Liston  v.  Central  Iowa  R.  Co., 
70 . 

399.  Service  of  the  affidavit  and  notice 
should  be  made  by  delivering  them  to  the 
agent  of  the  company.  It  is  not  necessary 
to  read  them  and  deliver  a  copy :  Mendell  v, 
Chicago  &  N.  W.  R.  Co.,  20-9. 

400.  As  the  statute  does  not  prescribe  the 
manner  of  service,  a  service  by  simply  deliv- 
ering the  notice  and  affidavit  to  the  person 


upon  whom  service  is  to  be  made  is  suffi- 
cient: Brentner  v.  Chicago,  M,  <fc  St,  P.  JB. 
Co.,  68-530. 

401.  Service  of  the  affidavit  may  be  made 
by  the  claimant  or  any  other  person :  Mundf 
henk  V.  Central  Iowa  R,  Co.,  67-718. 

402.  Whether  proof  of  service  of  notice 
and  affidavit  upon  the  company  can  be  made 
by  an  ex  parte  affidavit,  quasre:  Brentner  ». 
Chicago,  M.  <Sb  St,  P.  R.  Co.,  58-625. 

403.  The  notice  and  affidavit  will  be  ad- 
missible as  proof  of  service  if  the  return  of 
the  officer  serving  the  same  be  regularly  in- 
dorsed thereon :  Brandt  v,  Chicago,  R.  J.  <fc 
P.  R.  Co.,  26-114. 

404.  Evidence  that  a  paper  was  read  and 
given  to  the  agent  similar  to  that  introduced 
in  evidence  is  a  sufficient  proof  of  service  of 
the  notice  of  which  the  paper  introduced  is  a 
copy :  Keyser  v.  Kansas  City,  St.  J.  <fc  C  B. 
R.  Co.,  56-440. 

405.  The  original  of  notice  and  affidavit  of 
loss  which  have  been  served  upon  defendant's 
agent  are  not  evidence  of  such  service  in 
such  sense  that  notice  upon  the  defendant  to 
produce  them  must  be  shown  before  other 
evidence  thereof  can  be  introduced  to  show 
double  liability  of  the  company :  Brentner  v, 
Chicago,  M,  <fc  St.  P.  R  Co,,  58-62 •>;  Smith 
V.  Kansas  City,  St.  J.  <fc  C,  B.  R.  Co.,  58- 
622 ;  McLenon  v.  Kansas  City,  St.  J.  <Sb  C.  B. 
R.  Co.,  69-320. 

406.  Pleading:  In  an  action  before  a  jus- 
tice of  the  peace  for  killing  stock  for  which 
the  company  is  liable  in  double  damages,  the 
notice  and  affidavit  may  be  introduced  in 
evidence  though  not  mentioned  in  the  plead- 
ings, as  no  petition  need  be  filed :  Brandt  v, 
Chicago,  R.  I.  <&  P.  R.  Co.,  26-114. 

407.  On  the  trial  of  an  action  against  the 
company  to  recover  double  damages,  the  fact 
that  the  notice  required  by  statute  was  not 
attached  to  the  petition  must  be  raised  by 
demurrer,  if  at  all,  and  cannot  be  raised  as 
an  objection  when  the  notiq^e  is  offered  in 
evidence:  McKinley  v,  Chicago,  R.  I,  db  P. 
R.  Co.,  47-76. 

408.  Question  for  jury:  Although  the  suf- 
ficiency of  the  service  of  the  notice  is  a  ques- 
tion of  law  for  the  coui-t,  yet  where  the  fact 
of  service  is  in  issue  its  determination  may 
properly  be  left  to  the  jury:  Cole  v,  Chicago 
<fc  N.  W,  R,  Co.,  38-311. 
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409.  Fencing  at  depot  groand»:  The  com- 
pany is  not  required  to  fence  wliere  it  would 
not,  in  view  of  public  convenience,  be  fit, 
proper  or  suitable  for  it  to  do  so.  Depot  and 
station  grounds  maybe  lef t uninclosed  when 
the  business  of  the  road  and  the  interests  of 
the  public  so  require :  Latty  v.  Burlington^ 
C,  R.  iSbM.  jB.  Co,,  dS-250  \  Smith  v.  Chicago, 
R,  J.  cfc P.  R,  Co,,  34-506 ;  J>avis  v,  Burlington 
<St  M,  R.  R,  Co.,  26-549;  Rogers  v,  Chicago  <& 
N,  W,  R,  Co.y  26-558;  Durand  v.  Chicago 
&  N,  W.  R.  Co.,  26-559. 

410.  In  the  absence  of  proof  of  want  of 
ordinary  care,  a  company  is  not  liable  for 
stock  killed  on  depot  grounds :  Packard  v, 
Illinois  Cent.  R.  Co.,  30-474. 

411.  Where  it  appeared  that  stock  was 
killed  one  and  one-fourth  miles  from  a  sta- 
tion, held,  that  it  might  be  presumed  that  the 
place  at  which  it  was  killed  was  not  within 
depot  grounds  in  the  absence  of  any  evidence 
upon  the  question :  Smith  v.  Chicago,  M.  <& 
St.  P.  R.  Co.,  60-512. 

412.  The  burden  is  upon  the  company  to 
show  that  the  place  where  stock  is  injured 
and  where  there  is  no  fence  is  a  portion  of 
the  station  grounds.  The  fact  that  a  switch 
is  there  maintained  will  not  necessarily  give 
it  that  chai'acter:  Comstock  v.  Des  Moines 
Valley  R,  Co.,  82-376. 

418.  Where  the  company  has  its  depot 
grounds  surveyed  and  definitely  allotted,  the 
survey  or  allotment  and  use  constitute  a  very 
strong  presumptive  proof  of  their  necessary 
boundaries:  Cole  v.  Chicago  <fc  N,  W.  R.  Co., 
3^311. 

414.  The  fixing  of  cattle-guards  at  long 
distances  beyond  the  switches  and  failing  to 
fence  between  such  guards  .and  the  switches 
cannot  be  regarded  as  setting  apart  that 
part  of  the  main  line  as  station  or  depot 
grounds,  unless  it  be  necessary  for  the  pur- 
pose of  transaction  of  business  with  the  pub- 
lic that  such  part  of  the  line  remain  unfenced. 
It  is  no  reason  for  not  fencing  beyond  such 
switch  that  'in  the  operation  of  trains  it 
would  be  inconvenient  and  possibly  more 
hazardous  to  couple  and  uncouple  cars  if  the 
track  beyond  the  switches  was  fenced  and 
provided  with  a  cattle-guard:  Peyton  v, 
Chicago,  R.  J.  <fc  P.  R.  Co.,  70-522. 

415.  Negligence  at  depot  grounds:  As 
between  the  owner  of  cattle  and  the  com- 


pany, the  latter  cannot  be  required  to  keep  a 
watch  or  guard  at  depot  grounds,  any  more 
than  it  can  be  required  to  fence  the  same : 
Smith  V.  Chicago,  R,  I.  <Sb  P.  R.  Co.,  34-506. 
41tt.  Speed  at  depot  grounds:  By  statu- 
tory provision  (Ckxle,  §  1289),  already  set  out, 
a  railroad  company  is  liable  for  all  stock 
killed  on  depot  grounds  by  trains  when  run- 
ning at  a  rate  of  speed  greater  than  eight 
miles  per  hour ;  but  if  the  stock  is  killed  at  a 
place  where  the  company  has  a  right  to 
fence,  although  nearly  adjacent  to  the  depot 
grounds,  the  provisions  as  to  the  rate  of  speed 
have  no  application,  and  it  is  not  negligence 
in  the  company  that  its  trains  are  running  at 
a  higher  rate  of  speed,  even  at  such  rate  that 
they  must  necessarily  enter  on  the  depot 
grounds  running  faster  than  eight  mi^  an 
hour:  Monahan  v.  Keokuk  dt  D,  M.  R,  Co., 
45-523. 

417.  The  provision  making  the  company 
liable  for  stock  killed  on  depot  grounds  by 
trains  running  at  a  greater  rate  of  speed  tlian 
eight  miles  an  hour  applies  only  to  cases 
where  the  stock  is  killed  on  such  grounds : 
Ibid. 

418.  If  the  train  comes  upon  the  depot 
grounds  at  a  greater  rate  of  speed  than  eight 
miles  per  hour,  a  verdict  for  damages  for 
stock  killed  may  be  sustained,  although  at 
the  time  of  the  injury  to  the  stock  the  train 
had  nearly  stopped.  The  jury  might  be 
authorized  in  such  case  to  find  that  the  train 
would  have  been  stopped  entirely  if  it  had 
entered  the  grounds  at  a  speed  not  exceeding 
the  lawful  rate :  Miller  v.  Chicago  db  N.  W. 
R.  Co.,  59-707. 

Further  as  to  speed,  see  infra,  §^  656-660. 

410.  Fencing  at  highway  crossings:  The 
company  is  not  required  to  fence  where  its 
track  crosses  a  pubhc  highway,  whether  such 
highway  be  one  de  jure  or  only  de  facto: 
Soward  v.  Chicago  <St  N.  W.  R.  Co.,  33-386. 

420.  The  company  has  no  right  to  fence  its 
hne  so  as  obstruct  a  public  street,  whether 
such  street  is  actually  opened  for  public  travel 
or  not :  Long  v.  Central  Iowa  R.  Co.,  64-657, 

421.  A  railway  company  has  not  the  right 
to  fence  across  platted  streets  and  alleys 
within  city  or  town  limits,  even  though  such 
streets  or  alleys  ai'o  not  opened  or  used: 
Lathrop  v.  Central  Iowa  JR.  Co.,  69-105. 

422.  But  the  company  has  the  right  to 
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fence  within  the  corporate  limits  of  a  town 
so  far  as  its  line  runs  through  lands  situated 
beyond  streets  or  other  highways,  and  it  will 
be  liable  in  damages  for  injuries  to  stock  at 
such  places  if  it  has  failed  to  fence :  Coyle  x\ 
Chicago,  M.  <£r  St.  P.  R.  Co.,  6^-518. 

42$.  In  a  particular  case,  held^  tliat  an  in- 
struction that  if  the  animal  killed  was  the 
property  of  plaintiff,  was  running  at  large, 
and  was  injured  by  defendant  outside  of  the 
station  grounds,  plaintiff  would  be  entitled 
to  recover,  was  erroneous,  it  not  appearing 
bat  that  the  animal  might  have  been  killed 
at  some  point  outside  of  the  station  grounds 
where  defendant  had  no  right  to  fence: 
Smith V  Kansas  City,  St  J.  &  C,  B.  R.  Co., 

424.  Negligence  at  highway  crossings  or 
depot  grounds:  The  company  is  bound  to 
use  ordinary  and  reasonable  care  to  avoid 
injuring  stock  at  points  where  it  is  not  re- 
quired to  fence :  Whitheck  v.  Dubuque  <fc  P. 
R.  Co.,  21-103;  Balcom  v,  Dubuque  <Sb  S.  C. 
R.  Co.,  21-102. 

42o.  The  company  is  not  liable  in  double 
damages  under  the  statute  for  cattle  killed 
at  a  place  where  it  has  no  right  to  fence  its 
track:  Soward  v.  Chicago  <&  N,  W.  R.  Co., 
30-551. 

iiik  Where  an  animal  is  killed  on  the 
depot  grounds,  negligence  must  be  shown  on 
the  part  of  the  company  in  order  to  make  it 
hable:  Cleaveiand  v.  Chicago  <fc  N.  W.  R. 
Co.,  35-220;  Plaster  v.  Illinois  Cent.  R.  Co,, 
3W49. 

427.  In  an  action  to  recover  for  stock 
killed  upon  a  railway  the  burden  rests  upon 
plaintiff  to  show  that  the  injury  was  caused 
at  a  ix>int  where  the  company  is  required  to 
fence  its  track :  Kyser  v.  Kansas  City,  St,  J, 
dt  C.  B.  R.  Co.,  56-207;  Comstock  v,  Des 
Moines  VaUey  R.  Co.,  32-376. 

428.  Evidence  considered  and  held  suf- 
ficient to  show  that  the  animal  killed  was 
struck  at  a  highway  crossing,  and  not  in  the 
field  where  the  marks  of  blood  were  found : 
SvUivan  v.  Wabash,  St.  L.  &  P,  R.  Co.,  58- 
602. 

429.  In  case  of  the  killing  of  stock  at  a 
point  where  the  railway  has  not  a  right  to 
fence,  the  burden  of  proof  is  upon  plaintiff 
to  show  negligence  of  the  company :  Schneir 
V,  Chicago,  R,  I.  A  P,  R.  Co.,  40-337. 


430.  The  failure  to  give  signals  at  cross- 
ings does  not  in  itself  establish  negligence  on 
the  part  of  the  company,  nor  render  it  liable 
for  stock  killed  at  such  crossings.  In  such 
cases  it  is  necessary,  in  order  to  hold  the 
company  liable,  that  the  jury  find  that  the 
failure  to  give  signals,  under  the  circum- 
stances, constituted  negligence,  and  also  that 
such  negligence,  if  any,  was  the  cause  of  the 
injury :  Jackson  v.  Chicago  <Sb  N,  W,  R.  Co., 
36-451. 

431.  Under  particular  facts,  held,  that  the 
company  was  not  guilty  of  any  negligence  in 
connection  with  the  injury  received  from  its 
train  to  stock  at  its  crossing,  and  was,  there- 
fore, not  liable:  Plaster  v.  Illinois  Cent.  R, 
Co.,  35-449;  Schneir  v.  Chicago,  R.  I.  <fc  P. 
R,  Co.,  40-337. 

433.  In  a  particular  case,  held,  that  there 
was  not  such  absence  of  proof  of  negligence 
causing  the  injury  to  stock  at  a  crossing,  on 
the  part  of  the  company,  as  to  require  the 
setting  aside  of  a  verdict  against  it  for  dam- 
ages: Lawson  v,  Chicago,  R,  I.  <&  P,  R, 
Co.,  57-672. 

483.  The  fact  that  an  engineer,  in  the 
exercise  of  his  judgment,  believes  he  can 
frighten  stock  from  the  track  without  re- 
versing his  engine  or  stopping  the  train,  will 
not  show  that  there  is  not  negligence,  unless 
it  appears  that  he  possesses  and  exerdses 
ordinary  judgment:  Parker  v.  Dubuque 
Southwestern  R.  Co,,  34-399. 

434.  In  an  action  for  negligence  causing 
injuries  to  stock  at  a  place  where  the  con»- 
pany  was  not  entitled  to  fence,  held,  that  it 
was  not  improper  to  instruct  the  jury  that 
if  defendant's  employees  saw  the  animal 
upon  the  track,  and  so  near  it  that  it  might 
reasonably  be  supposed,  under  all  the  cir- 
cumstances, that  the  animal  would  be  in 
danger,  and  could  by  the  use  of  ordinary  care 
and  prudence  have  avoided  the  injury  and 
did  not  do  so,  the  defendant  was  liable: 
Edsonv,  Central  R,  Co.,  40-47. 

435.  The  question  whether  negligence  is 
shown  under  such  circumstances  is  one  of 
fact  for  the  jury :  Ilrid. 

436.  Negligeuce  or  wilful  act  of  stock 
owner:  Contributory  negligence  of  stock 
owner  not  amounting  to  a  wilful  act  will  not 
defeat  his  right  to  recover  for  stock  injured 
where  the  company  has  a  right  to  fence :  Inr 
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man  v,  Chicago,  M.  <fc  St.  P,  R,  Co.,  60- 
459. 

437.  The  mere  fact  that  the  owner  by  his 
T<duntary  act  exposes  the  animal  to  danger 
wiil  not  necessarily  make  the  act  wilful.  If 
the  act  of  the  owner  was  for  a  lawful  purpose 
and  the  danger  was  merely  incidental,  it 
should  not  be  considered  wilful  so  as  to  de- 
feat recovery :  Smith  v.  Kansas  City,  St.  J. 
<fc  C.  B.  R.  Co.,  5&-622. 

48S.  The  act  of  the  owner  in  permitting 
stock  to  run  at  large  is  not  evidence  of  con- 
tributory negligence:  Wliitbeck  v.  Dubuque 
iSt  P.  R.  Co.,  21-103;  Evans  v.  Burlington  & 
M.  R.  R.  Co.,  21-374;  Stewart  v.  Burlington 
&  M.  R.  R.  Co.,  32-561 ;  Searles  v.  Milwaukee 
iSbSt.  P.  R.  Co.,  35-490. 

439.  The  liability  of  the  company  for  stock 
killed  where  it  has  a  right  to  fence  exists 
regardless  of  the  negligence  of  the  owner. 
It  is  only  upon  a  showing  that  the  injury  is 
the  result  of  the  wilful  act  of  the  owner  or 
his  agent  that  the  company  is  excused  from 
liability :  Spence  v.  Chicago  <&  N.  W.  R.  Co., 
25-139. 

440.  It  is  contributory  negligence  on  the 
part  of  the  owner  of  cattle  to  allow  them  to 
frequent  places  of  danger  such  as  depot 
grounds:  Smith  v»  Chicago,  R.  I.  <St  P,  R. 
Co.,  34r-506. 

441.  But  where  plaintiff  allowed  a  blind 
horse  to  run  at  large  and  it  was  killed  by 
defendant's  train  on  its  depot  grounds,  held, 
that  the  question  whether  plaintiff  was 
guilty  of  contributory  negligence  was  for  the 
jury,  and  that  such  act  was  not,  as  a  matter 
of  law,  negligence  sufficient  to  defeat  re- 
covery: Hammond  v.  Sioux  City  <fc  P.  JR. 
Co.,  4^-450. 

442.  The  fact  that  a  party  knowingly  al- 
lows his  animals  to  be  upon  and  frequent 
depot  and  station  grounds  does  not  necessarily 
constitute  contributory  negligence  such  as 
to  defeat  recovery  for  injury  to  such  animals : 
Miller  v.  Chicago  <Sb  N.  W  R.  Co.,  59-707. 

443.  That  a  stock  owner  allows  his  stock 
to  run  at  large  with  the  knowledge  that  a 
crossing  is  dangerous,  and  that  his  animals 
frequent  such  crossing,  does  not  constitute 
negligence  even  though  the  statute  makes 
the  owner  liable  for  all  damage  resulting 
from  his  animals  being  at  large:  Kuhn  v. 
Chicago,  R.  I.<SbP.  R  Co.,  42^20. 


444.  Where  the  owner  of  stock  tamed 
it  loose  upon  the  portion  of  his  farm  which 
was  fenced,  and  it  broke  through  the  fence 
and  strayed  upon  the  railroad  track,  and 
it  did  not  appear  that  the  fence  was  not 
reasonably  sufficient,  held,  that  plaintiff, 
having  no  knowledge  that  his  animals  had 
escaped  until  they  were  killed,  could  not  be 
considered  guilty  of  contributory  negligence: 
Moriarty  v.  Central  low'a  R,  Co.,  64-696. 

445.  Stock  unlawfully  at  large:  The  fact 
that  sheep  and  swine  are  not  allowed  to  run 
at  large  will  not  defeat  the  owner's  right  to 
recover  for  injuries  to  such  animals :  Spenoe 
V.  Chicago  <fc  N.  W.  R.  Co.,  25-189 ;  Stewart  v. 
Chicago  <St  N.  W.  R.  Co.,  27-282;  Femow 
V.  Dubuque  <fc  8.  W.  R.  Co.,  22-528;  Lee  v, 
Minneapolis  <fc  St.  L.  R.  Co.,  66-131, 

446.  Where  animals,  allowed  to  run  at 
large  in  violation  of  a  city  ordinance,  come 
upon  the  track,  they  are  trespassers,  and  the 
company  owes  no  duty  with  reference  to 
them  and  is  not  liable  for  injuries  received 
by  them,  even  though  occasioned  by  a  train 
running  at  greater  speed  than  eight  mUes 
per  hour,  it  not  appearing  that  such  improper 
speed  was  wanton  or  reckless :  Vanhorn  v, 
Burlington,  C.  R.  <Sb  N.  R.  Co.,  59-38;  S.  C, 
63-67. 

447.  To  defeat  recovery  from  the  rail- 
road company  for  killing  on  its  depot  grounds 
an  animal  which  it  is  unlawful  to  allow  to 
run  at  large,  it  is  necessary  to  show  that  the 
animal  is  at  large  by  the  owner's  sufferance: 
Pearson  v.  Milwaukee  <Sb St.  P.  R.  Co.,  45-497. 

448.  The  fact  that  plaintiff's  horse  was  at 
large  in  the  night-time  on  the  premises  of 
another  in  violation  of  the  herd  law  in  force 
in  the  county,  and  was  killed  by  defendant's 
train  without  fault  or  negligence  of  defend- 
ant, at  a  point  where  defendant  liad  a  right 
to  fence,  but  did  not,  lield  not  sufficient  to 
defeat  plaintiff's  right  of  recovery :  Krebs  v* 
Minneapolis  &  St.  L.  R.  Co.,  64-670. 

449.  Wilful  act  of  owner:  The  statutory 
provision  excludes  all  defenses  in  such  cases 
except  such  as  arise  from  the  wilful  act  of 
the  owner.  This  implies  something  more 
than  mere  negligence.  It  is  an  act  in  some 
way  connected  with  the  injury,  such  as  driv- 
ing live  stock  upon  the  track,  or  permitting 
the  ftnimala  to  escapo  for  the  purpose  of  go- 
ing upon  the  track :  Ibidm 
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4M.  The  fact  that  the  owner  of  swine  al- 
lows the  animals  to  run  at  large  oti  his  prem- 
ises, in  dose  proximity  to  the  railroad  track, 
does  Dot  constitute  a  wilful  act  such  as  to 
defeat  his  recovery:  Lee  v,  Minneapolis  & 
St.  L  R.  Co.,  66-181. 

V.  Liability  fob  setting  out  fires. 

461.  Nei^Ii^enee:  Before  the  enactment  of 
the  present  statutory  provision  found  in 
Code,  §  1289,  heretofore  set  out,  expressly 
making  the  company  liable  for  all  damages 
by  iSre  set  out  or  caused  by  the  operation  of 
its  railway,  it  was  held  that  the  burden  of 
proof  in  an  action  against  the  company  for 
such  damages  was  upon  plaintiff  to  show 
negligence  of  the  company,  and  that  proof 
of  the  injury  alone  was  not  sufficient  to 
make  out  a  prima  fade  case:  Qandy  v,  Chi- 
cago A  N.  W.  R,  Co.,  30-420;  McCummons 
V.  Ckioago  <Sb  N.  W.  B.  Co.,  38-187;  Garrett 
V.  Chicago  db  N.  W,  R,  Co,,  86-121. 

452.  But  in  such  case,  hetd,  that  as  in  the 
nature  of  the  case  plaintiff  must  labor  under 
difficulties  in  making  proof  of  the  fact  of 
negligence,  and  as  that  fact  itself  is  always 
a  relative  one,  it  might  be  satisfactorily  estab- 
lished by  evidence  of  circumstances  bearing 
more  or  less  directly  upon  the  fact  of  negli- 
gence, and  which  might  not  be  satisfactory 
in  other  cases,  free  from  difficulty  and  open 
to  clear,  proof:  Qandy  v.  Chicago  <fc  N,  W, 
R.  Co.,  80-420. 

4«8.  A  party  using  a  dangerous  instru- . 
meat,  body  or  element  will  be  held  to  use 
greater  care  and  prudence  than  when  using 
a  less  destructive  agency.  Fire  being  a  de- 
Btructive  element,  persons  using  it  are  re- 
quired to  exercise  all  reasonably  careful  pre- 
cautions against  its  spread,  and  the  care  and 
prudence  required  by  law  to  prevent  tlie 
spread  of  fire  from  a  locomotive  are  not 
deemed  to  be  exercised,  unless  some  proper 
precautions  are  used  for  that  purpose :  Jack- 
ton  V.  Chicago  &  N.  W.  R.  Co.,  31-176. 

454.  Ordinary  care  and  prudence  require 
the  use  of  the  best  contrivances  known,  and 
unless  such  are  used  it  will  be  considered 
negligence ;  but  what  amounts  to  negligence 
in  such  cases  is  a  question  of  fact  for  the 
jury:  Ibid. 

455.  Also  held,  that  to  allow  dried  grass, 


weeds,  and  other  matter,  the  natural  accu- 
mulations of  the  soil,  to  remain  upon  the 
right  of  way  was  not  negligence  per  se,  but 
that  there  might  be  such  peculiar  or  unusual 
circumstances  in  a  given  case  as  to  amount 
to  negligence  in  fact,  and  that  when  such 
circumstances  existed  they  might  properly 
be  submitted  to  the  jury  to  establish  the  fact 
of  negligence :  Kesee  v.  Chicago  <&  N,  W.  R, 
Co.,  80-78. 

456.  Also  field,  that  the  question  of  negli- 
gence, such  as  to  render  the  company  liable 
for  damages  resulting  from  such  fires,  was 
to  be  determined  by  the  jury,  and  that  it  was 
not  proper  to  enumerate  facts  and  circum- 
stances which  as  matter  of  law  would  be 
sufficient  to  charge  the  company  with  negli- 
gence :  McCormick  v.  Chicago,  R.  I.  <&  P.  R, 
Co.,  41-198. 

457.  Present  statutory  proTisions:  The 
effect  of  the  present  statutory  provision 
above  referred  to  is  not  to  make  the  com- 
pany absolutely  liable  for  damages  from 
fires  set  out,  but  to  render  the  injury  prima 
facie  proof  of  negligence  on  part  of  the 
company,  which  may  be  rebutted  by  show- 
ing freedom  from  such  negligence :  Sm^iU  v. 
Chicago,  R.  J.  d:  P.  R.  Co.,  50-838;  Slos8<m 
V.  Burlington,  C.  R.  <Sb  N.  R.  Co.,  51-294; 
Libby  v.  Chicago,  R.  I.  <fc  P.  R.  Co.,  52-92. 

458.  This  prima  facie  evidence  may  be  re- 
butted by  defendant,  the  effect  of  the  stat- 
ute being  simply  to  change  the  burden  of 
proof.  As  to  whether  the  rebutting  evidence 
showing  due  care,  etc.,  on  the  part  of  the 
company  is  sufficient  is  a  question  for  the 
jury  and  not  for  the  court :  Babcock  r.  Chi- 
cago <S:  N.  W.  R.  Co.,  62-593. 

459.  The  good  condition  of  the  engine,  the 
diligence  of  defendant's  employees  and  other 
facts  are  evidence  of  care.  When  such  evi- 
dence is  introduced  on  the  part  of  the  de- 
fendant after  evidence  of  the  fact  of  the  in- 
jury is  proven  by  plaintiff,  a  conflict  in  the 
evidence  arises  which  may  be  determined  by 
the  jury :  Ibid. 

460.  Company  operating  road:  The  com- 
pany whose  engine  sets  out  the  fire  is  liable 
for  the  damages  resulting,  although  it  is  op- 
erating a  line  owned  and  used  by  another 
company,  and  the  fire  originates  on  the  right 
of  way  by  reason  of  combustible  matter  al- 
lowed to  accumulate  thereon  by  such  other 
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company :  Slossen  v»  Burlington^  C.  R,  <&  N, 
H,  Co.,  60-215. 

461.  Coiitribntory  negligreuee ;  plowing 
around  stacks:  If,  by  plowing  around  stacks 
in  a  field  or  otherwise  protecting  them,  the 
owner  could  have  prevented  destruction  of 
them  by  reason  of  fire  originally  set  out  by 
sparks  from  the  locomotive  spreading  to  such 
stacks,  and  the  omission  to  protect  them  was 
negligence,  then  plaintiff  cannot  recover  for 
their  destruction ;  the  question  whether  fail- 
ure to  thus  plow  around  the  stacks  for  their 
protection  being  a  question  for  the  jury: 
Keaee  v.  Chicago  <Sb  N,  W,  H.  Co.,  80-78. 

462.  It  is  not,  as  a  matter  of  law,  contrib- 
utory negligence  on  the  part  of  the  owner 
of  grain  stacked  upon  the  open  prairie  to  fail 
to  take  certain  precautions  to  guard  against 
the  approach  of  fire,  as  bj*^  plowing  around  it, 
etc.  The  question  whether  such  omission 
constitutes  negligence  in  a  particular  case  is 
one  of  fact  for  the  jury :  Garrett  v.  Chicago 
<SbN.  W.R.  Co.,  36-121. 

463.  Whether  under  the  present  statutory 
provision  as  to  hability  from  fires,  above  re^ 
f  erred  to,  differing  from  the  provisions  under 
which  preceding  cases  were  decided,  it  is 
necessary  for  plaintiff  suing  to  recover  dam- 
.ages  to  his  property  for  fire  set  out  by  an  en- 
gine to  prove  absence  of  contributory  negli- 
gence on  his  pai't,  qucsre:  Ormondv.  Central 
loica  R.  Co.,  58-742. 

464.  Evidence  as  to  whether  other  farmers 
had  plowed  around  their  stacks  at  the  time 
plaintiff^s  stacks  were  destroyed  by  fire,  held 
not  admissible :  Ihid. ;  Sloaaen  v.  Burlhvgton, 
C.  R.  &  N.  R.  Co.,  60-215. 

465.  Held,  also,  that  it  was  error  to  in- 
struct the  jury  in  such  cases  that  plaintiff's 
act  in  stacking  his  wheat  in  a  field  where  it 
was  grown  and  adjacent  to  a  railroad,  with- 
out plowing  around  his  stacks,  would  not 
constitute  negligence  defeating  his  recovery 
unless  the  act  was  such  as  ordinarily  prudent 
and  cautious  men  would  not  have  done  in 
like  manner  under  similar  surrounding  cir- 
cumstances :  Slossen  v.  Burlington,  C.  R.  <Sb 
N.  R.  Co.,  60-215. 

4G6.  The  party  from  whose  land  the  right 
of  way  is  taken  would  not  be  negligent,  as  a 
matter  of  law,  in  sowing  wheat  upon  the  right 
of  way  and  allowing  the  stubble  to  remain 
•there  after  the  wheat  was  removed :  Ibid, 


467.  Gongtitiitional:  These  peculiar  pro- 
visions as  to  liability  of  railway  companies 
for  damages  from  fires  are  not  in  conflict 
with  the  constitution,  being  applicable  alike 
to  all  persons  or  companies  engaged  in  such 
business:  Rodemacher  v.  Milwavkee  dt  St 
P.  R.  Co.,  41-297. 

468.  Eyidence :  The  frequent  occurrence  of 
fires  caused  by  the  same  engine  on  the  same 
trip  may  be  shown  for  the  purpose  of  proving 
that  it  was  defective  in  its  construction,  or 
that  it  was  out  of  repair  or  negligently 
handled :  Slossen  v.  Burlington,  C.  R.  <fc  N. 
R.  Co.,  60-215;  Lanning  v.  Chicago,  B.  <&  Q. 
R.  Co.,  68-502. 

469.  But,  in  such  a  case,  it  is  not  com- 
petent to  show  that  other  fires  occurred  along 
the  right  of  way  in  the  same  vicinity  shortly 
after  the  engine  passed  over  the  road  and  be- 
fore the  fire  that  destroyed  plaintiff^s  prop- 
erty :  BeU  u,  Chicago,  B.  <fc  Q.  R.  Co.,  64-a81. 

470.  Plaintiff,  in  introducing  evidence  to 
rebut  the  evidence  of  the  railway  company 
tending  to  show  want  of  negligence  on  its 
part  causing  fire  set  out  by  its  locomotives, 
may  do  so  by  facts  of  a  circumstantial  char- 
acter, as  it  is  not  usually  possible  to  introduce 
witnesses  who  could  testify  from  personal 
knowledge.  Therefore  evidence  which  might 
not  be  in  other  cases  free  from  difficulties 
and  which  might  be  open  to  clearer  proofs 
might  be  considered  sufficient:  Babcoek  v. 
Chicago  &  N.  W.  R.  Co.,  62-593. 

471.  The  fact  that  the  right  of  way  is  pro- 
cured from  the  owner  of  the  land  does  not 
preclude  recovery  of  damages  for  fires  set 
out,  in  the  operation  of  the  railway,  to  fences 
not  then  built  and  timber  situated  a  mile 
from  the  track.  Such  damages  could  not 
have  been  considered  in  estimating  damages 
in  proceedings  for  condemning  the  right  of 
way :  Rodemacher  v.  Milwavkee  <fc  St.  P.  R* 
Co.,  41-297. 

47S.  A  railroad  company  is  liable  for  dam* 
ages  from  fire  communicated  by  its  negligence 
to  a  building  of  a  third  person  and  from  such 
building  to  buildings  of  plaintiff,  and  negh- 
gence  of  the  third  person  owning  the  inter- 
mediate building  in  not  keeping  it  in  the 
proper  condition  will  not  defeat  plaintiff's 
right  to  recover:  Small  v.  Chicago,  B.  I.  A 
P.  R.  Co.,  55-582. 

478.  In  an  action  by  the  tenant  to  recover 
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the  Talae  of  a  crop  destroyed  by  a  fire  set  out 
by  the  eompany^s  engines,  it  appearing  that 
plaintiff  did  not  pay  cash  rent,  hdd  error  to 
refuse  to  allow  plaintiff  to  be  cross-examined 
as  lo  whether  he  was  to  give  a  share  of  the 
grain  for  rent :  Ormond  v.  Central  lovca  R, 
Co.,  58-742. 

474.  Where  it  appeared  that  plaintiff  had 
as  a  trespasser  cut  and  stacked  hay  upon  the 
land  of  another  which  he  had  no  title  to  and 
of  which  he  was  not  in  possession,  held,  that 
he  could  not  maintain  an  action  against  a 
nulroad  company  for  its  negligence  resulting 
in  the  destruction  thereof  by  fire:  Murphy 
r.  Sioux  City  cfc  P.  -B.  Co.,  55-473;  Lewis  v, 
Chicago,  M.  &  St.  P.  M.  Co.,  57-127. 

VL  Liability  for  personal  injuries. 

a.  To  employees  by  reason  of  negligeiice 
as  to  machinery^  appliances  and 
road;   effect  of  knowledge  of  de- 
fects by  employee. 

475.  Baty  as  to  machinery:  It  is  the  duty 
of  the  company  to  use  reasonable  caution  for 
the  safety  of  its  employees.  It  is  not  held 
to  extraordinary  care  in  procuring  the  very 
latest  appliances,  but  is  required  to  have 
rather  those  which  are  reasonably  best  calcu- 
lated to  secure  safety :  Greenleaf  v.  Illinois 
Cent.  R.  Co.,  29-14. 

476.  While  it  is  the  duty  of  the  company 
to  use  reasonable  precaution  to  furnish  suit- 
able machinery,  etc.,  and  keep  it  in  such  con- 
dition as  not  to  injure  the  safety  of  employees, 
this  does  not  imply  that  the  company  should 
use  the  highest  skill  or  the  greatest  foresight, 
or  the  most  extraordinary  care  in  procuring 
the  best  appliances,  but  rather  that  it  should 
furnish  those  appliances  which  are  reasonably 
of  the  best  quality  to  answer  the  end  pro- 
posed :  Cooper  v.  Central  R.  of  Iowa,  44-184. 

4  7  7.  As  to  its  employees,  the  company  is  not 
bound  to  use  the  best  appliances,  but  only 
anch  as  are  ordinarily  sufficient  for  the  pur- 
poses intended.  A  company  is  not  required 
tr>  adopt  every  or  any  new  device  until  irs 
utility  has  been  sufficiently  tested  and  it 
proves  to  be  as  a  whole  better  than  appliances 
in  use  for  the  purpose :  Bums  v,  Chicago,  M. 
dt  St  P.  B.  Co.,  6»-450. 


478.  Bnty  to  inspect:  The  company  is 
bound  to  use  ordinary  care  in  the  selection 
of  appliances  and  machinery,  so  as  not  to 
subject  the  employee  to  unreasonable  danger, 
and  it  is  its  duty  to  use  ordinary  care  in  in- 
specting the  cars  in  its  trains,  and  ascertain- 
ing whether  they  are  fit  to  be  used.  This 
duty  of  inspection  must  be  continually  ful- 
filled and  positively  performed.  In  ascer- 
taining whether  this  has  been  done  or  not, 
the  character  of  the  business  should  be  con- 
sidered, and  anything  short  of  this  would 
not  be  ordinary  care :  Brann  v.  Chicago,  R, 
I.iSbP.R.  Co.,  53-595. 

479.  Whether  sufficient  care  has  been 
exercised  in  the  matter  of  inspection  cannot 
be  determined  as  a  matter  of  law,  but  is  a 
question  of  fact  for  a  jury :  Ibid. 

480.  Discovery  of  defects:  It  is  the  duty 
of  the  company  to  exercise  reasonable  and 
ordinary  care  to  provide  safe  and  suitable 
machinery,  and  it  is  not  discharged  from  lia- 
bility for  defects  which  reasonable  and  ordi- 
nary diligence  would  have  discovered :  Mvlr 
downey  v.  Illinois  Cent.  R,  Co.,  86-462. 

481.  Ordinary  appliances:  The  rule  hold- 
ing the  employer  liable  for  negligence  in 
furnishing  proper  machinery  is  not  applicable 
where  the  injury  simply  results  from  failure 
of  the  employee  to  provide  simple  appliances 
not  requiring  skill  or  experience  in  their  con- 
struction :  Potter  v.  Chicago,  R.  I.  <fc  P.  R, 
Co.,  46-399. 

482.  Knowledge  of  defects  on  part  of 
company:  If  the  railway  car  is  wanting  in 
proper  appliances  reasonably  necessary  for 
the  safety  of  employees,  when  it  is  constructed 
and  put  into  service,  it  will  not  be  necessary, 
in  an  action  for  injuries  resulting  from  its 
use,  to  show  further  notice  or  knowledge  of 
the  defects  on  the  part  of  the  company  or  its 
agents;  but  if  such  appliances  were  at  one 
time  provided,  and  they  were  removed  by  ac- 
cident or  otherwise,  then  it  should  be  shown 
that  the  company  either  had  notice  thereof, 
or  ought  to  have  had  by  the  use  of  ordinary 
care,  before  an  employee  can  claim  liability 
for  such  defects :  Greenleaf  v.  Illinois  Cent. 
R.  Co.,  29-U. 

483.  In  determining  whether  the  company 
was  negligent  by  reason  of  having  knowledge 
of  the  defects,  the  jury  must  consider  what 
knowledge  the  company  had  at  the  time  of 
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the  alleged  injury,  and  if  at  that  time  it  had 
no  knowledge  or  information  of  the  danger, 
.  and  with  the  exercise  of  ordinary  care  would 
not  have  had  such  information,  then  it  will 
not  be  held  to  have  been  negligent :  Kitter- 
ingham  v.  Sioux  City  <&  P.  R.  Co.,  62-286. 

484.  In  order  to  hold  the  company  liable  to 
its  employee  for  an  accident  happening  in 
the  prosecution  of  the  work  of  the  employee, 
it  must  appear  that  the  corporation,  through 
some  responsible  officer  or  agent,  had  actual 
notice  of  the  defect,  or  that  it  had  existed  so 
long  that  the  corporation  should  have  discov- 
ered it  in  the  exercise  of  reasonable  care: 
Baldwin  v.  St  Louis,  K.  <Sb  K  R.  Co. ,  68-87. 

485.  Instructions:  Held  erroneous  to 
charge  the  jury,  in  an  action  against  the  com- 
pany for  negligence  whereby  an  employee 
was  injured,  that  it  was  the  duty  of  the  com- 
pany to  furnish  cars  and  appliances  for  oper- 
ating the  same  that  were  not  dangerous  to 
those  engaged  in  their  operation :  Conway  v, 
Illinois  Cent  R.  Co.,  50-465. 

486.  It  is  error  to  instruct  the  jury  that  if 
the  appliances  of  a  railway  are  sucli  as  to  be 
dangerous  to  the  persons  operating  them, 
they  may  find  the  company  guilty  of  negli- 
gence. Such  instructions  should  be  limited 
to  persons  operating  trains  in  the  exercise  of 
ordinary  care:  Oould  v,  Chicago^  B.  <fc  Q.  R, 
Co.,  6^-690. 

487.  Presaniption  from  fact  of  accident: 
An  accident  having  occurred  to  an  employee 
by  reason  of  defective  appliances,  defendant 
must  show  that  in  the  selection  and  operation 
of  the  machinery  which  caused  or  c^mtributed 
to  the  accident,  it  used  due  care,  prudence, 
skill  and  watchfulness :  Brann  v.  Chicago,  R, 
I.  <fcP.  R.  Co.,  53-595. 

488.  The  mere  happening  ^f  an  accident 
will  not  be  sufficient  to  show  a  want  of  ordi- 
nary care :  Baldwin  v,  St.  Louis,  K.  <fc  iV.  R, 
Co.,  68-87. 

Further  as  to  presumption  of  negligence, 
see  infra,  S§  671,  and  Evidence,  g^  874-877. 

489.  Evidence:  In  an  action  against  a 
company  for  injuries  from  an  accident 
caused  by  the  falling  of  a  bridge,  it  is  not 
proper  to  admit  in  evidence  pieces  of  the  pil- 
ing on  which  the  bridge  rested  and  which  re- 
mained standing,  taken  therefrom  ten  months 
after  the  accident,  to  show  whether  such 
timber  was  decayed  or  not,  although  such 


pieces  would  be  admissible  to  show  whether 
the  timbers  of  the  bridge  resting  on  the  pil- 
ing were  bolted  or  spiked  thereto :  Mann  v, 
Sioux  City  <fcP.  R,  Co.,  46-637. 

490.  A  railroad  company  has  not  the  right 
to  construct  a  cattle  chute  in  such  manner 
and  in  such  close  proximity  to  the  track  as 
will  best  subserve  its  purpose  in  safely  load- 
ing and  unloading  stock,  without  regard  to 
the  safety  of  its  employees  engaged  in  the 
operation  of  trains :  Allen  v.  Burlington,  C, 
R.iS:N.R.  Co.,  57-628. 

491.  Where  a  brakeman  had  been  injured 
by  a  cattle  chute  beside  the  track  while  it 
was  claimed  he  was  in  the  discharge  of  his 
duty  upon  the  train,  held,  that  evidence  that 
other  persons  had  frequently  performed  the 
same  act  without  injury  was  improperly  re- 
jected, as  such  testimony  would  have  tended 
to  contradict  evidence  that  the  cattle  chute 
was  in  dangerous  proximity  to  the  track: 
Ibid. 

492.  Defective  appliances  for  coupling: 
It  is  the  duty  of  the  company  to  provide 
bumpers  so  nearly  of  the  same  height  that 
they  will  accomplish  the  purpose  for  which 
they  were  intended :  Muldowney  v.  Illinois 
Cent  R.  Co.,  36-462. 

498.  The  fact  that  the  draw-heads  of  two 
cars,  which  plaintiff  was  attempting  to 
couple,  were  not  perfectly  matched,  and  that 
in  attempting  to  make  the  coupling  he  moved 
along  with  the  cars  and  caught  his  foot  in  a 
frog  and  was  injured,  held  insufficient  to 
show  negligence  in  the  com  pan}-,  rendering 
it  liable  for  the  injury :  Williams  v.  Central 
R.  of  Iowa,  4a-396. 

494.  Where  the  allegations  of  a  petition 
were  that  the  draw-head  of  a  certmn  car  was 
out  of  repair,  and  the  evidence  simply  showed 
that  it  was  of  unequal  height  with  those  of 
the  cars  commonly  in  use,  held,  that  the 
court  could  not  be  required  to  give  instruc- 
tion as  to  the  rights  and  duties  of  the  re- 
spective parties  where  draw-heads  were  of 
unequal  height :  Kline  v.  Kansas  City,  St.  J. 
<Sb  C.  B.  R.  Co.,  50-656. 

495.  Cars  of  other  roads:  It  is  not  negli- 
gence for  a  company  to  receive  and  haul 
over  its  road  cars  of  other  roads  such  as  are 
of  general  use  on  such  roads,  if  they  be  in 
good  repair  and  properly  constructed,  al- 
though they  are  not  provided  with  all  the 
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modem  appliances  which  the  employee  has 
a  right  to  require  shall  be  used  by  the  road 
in  whoee  employ  he  is  in  the  construction  of 
its  own  cars:  Baldwin  v,  Chicago^  R.  I.  <St 
R  R,  Co.,  50-680. 

490.  Expert  testimony:  The  testimony  of 
experts  is  proper  as  to  the  effect  of  a  certain 
mode  of  construction  upon  the  safety  and 
usefulness  of  railway  cars :  Ibid, 

497.  Other  cases  of  defect! re  or  dangper- 
•118  Biaebinery  or  appliances:  The  ordinary 
care  required  toward  employees  does  not  re- 
quire that  every  possible  danger  be  antici- 
pated and  £:uarded  against,  but  only  such  as 
are  likely  to  occur.  Therefore,  although  it 
may  possibly  be  anticipated  that  the  train 
may  stop  for  a  necessary  purpose  at  a  place 
other  than  the  usual  stopping  place,  yet  it 
cannot  be  anticipated  at  what  place,  and 
therefore  the  company  is  not  requii^ed  to 
plank  its  bridges,  cattle-guards,  etc.,  for  the 
purpose  of  preventing  accidents  to  its  em- 
ployees in  case  the  train  should  stop  at  such 
]daoe:  Koontz  v,  Chicago,  R.  I.  <Sb  P,  R.  Co., 
€5-224. 

49S.  In  an  action  to  recover  damages  for 
posonal  injuries  occasioned  to  an  employee 
by  reason  of  a  frog  in  the  track  not  being 
blocked,  held,  that  it  was  competent  to  show 
that  defendant  had,  by  general  order,  re- 
quired all  the  frogs  upon  its  road  to  be 
Uocked:  Coates  v.  Burlingtmi,  C  R,  A  N, 
R,  Co.,  62-486. 

499.  But  failure  to  block  a  frog  will  not  in 
itself  necessarily  constitute  negligence :  Ibid, 

oOO.  Held,  that  a  railway  company  was 
liable  for  injuries  to  an  employee  caused  by 
running  against  a  post  erected  upon  the  rail- 
way platform :  Keama  v,  Chicago,  M,  db  St. 
P.  R.  Co.,  66-599. 

501.  Knowledge  by  emplojee  of  defects 
or  negligent  methods:  The  fact  that  an  em- 
ployee has  knowledge  of  or  acquiesces  in  a 
dangerous  custom  with  reference  to  a 
method  of  doing  business,  for  instance,  the 
uncoupling  of  cars  while  in  motion  at  a  par- 
ticular place,  will  defeat  his  recovery  for  in- 
juries received  by  reason  of  such  method  of 
busiaess:  Kroy  v.  Chicago,  R.  I.  <&  P.  R.  Co., 
32-357. 

502.  The  employee  having  knowledge  of 
the  appliances  used  and  making  no  objection 
thereto  cannot  recover  for  injuries  received 


from  an  accident  resulting  from  the  use  of 
such  appliances :  Bums  v.  Chicago,  M.  dt  St. 
P.  R.  Co.,  69-450. 

503.  Where  plaintiffs  intestate  was,  while 
engaged  in  shoveling  dirt  in  loading  a  train 
in  a  gravel  pit,  killed  by  reason  of  the  falling 
of  the  embankment,  it  appearing  that  he  as- 
sisted in  creating  any  danger  there  was  in 
undermining  the  bank,  and  made  no  objec- 
tion to  the  manner  in  which  the  work  was 
done,  held,  that  he  could  not  recover :  Ras- 
mussen  v,  Chicago,  R.  I.  <fc  P.  jB.  Co.,  65- 
236. 

504.  Where  an  emplcfyee  has  knowledge  of 
defects  in  the  machinery,  or  by  the  exercise 
of  ordinary  care  and  diUgence  might  have 
knowledge  of  such  defects,  and  continues  in 
the  employer's  service  without  objection  or 
protest,  he  is  held  to  assume  all  the  dangers 
which  may  result  from  the  use  of  the 
machinery  in  such  defective  condition :  Mvl- 
dovmey  r.  Illinois  Cent.  R.  Co.,  89-615. 

505.  The  employee  must  make  a  reason- 
able use  of  his  senses,  and  if  a  defect  is  ap- 
parent and  patent,  and  would  have  been 
discovered  by  the  exercise  of  reasonable  and 
ordinary  care  in  view  of  the  position  which 
the  employee  occupies,  the  law  presumes 
that  he  possesses  the  knowledge  which  reason- 
able attention  would  furnish :  Way  v.  lUir 
nois  Cent.  R.  Co.  ^40-841. 

506.  Therefore,  Jidd,  that  it  was  error  to 
refuse  to  give  an  instruction  to  the  effect 
that  where  an  employee  has  knowledge  of 
the  defects  or  imperfections  in  the  cars  or 
machinery  upon  or  about  which  he  is  em- 
ployed, or  might  by  the  exercise  of  due  care 
to  avoid  injury  to  himself  have  such  knowl- 
edge, and  does  not  object  thereto,  but  con- 
tinues in  his  master's  service,  be  cannot 
sustain  an  action  for  the  injury  caused  by 
such  defects  or  imperfections,  but  will  be 
held  to  have  assumed  all  the  risk  incident  to 
the  use  of  such  defective  machinery:  Ibid, 

507.  Where  the  fact  upon  which  peril  to 
an  employee  depends  is  concealed  or  difficult 
to  discover,  such  concealment  or  difficulty 
does  not  cast  the  obligation  of  greater  dili- 
gence upon  the  employer,  unless  the  em- 
ployer has,  or  by  ordinary  care  might  have^ 
knowledge  or  notice  of  such  defect :  Deppe 
V.  Chicago,  R.  I.  <&  P.  R.  Co.,  36-52. 

508.  An  employee  cannot  recover  for  an 
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injury  received  if  he  knew,  or  by  the  exercise 
of  that  care  with  reference  to  the  matter 
which  a  reasonable  man  under  the  same  cir- 
cumstances would  have  exercised,  could 
have  known  and  avoided  the  danger:  Kit- 
teringham  v.  Sioux  City  <fc P.  R,  Co.,  62-285. 

609.  An  employee  who  knows,  or  by  the 
exercise  of  ordinary  diligence  could  know,  olF 
any  defects  or  imperfections  in  the  things 
about  which  he  is  employed,  and  continues 
in  tbe  service  without  objection  and  without 
promise  of  change,  is  presumed  to  have  as- 
sumed all  the  consequences  resulting  from 
such  defects,  and  to  have  waived  all  right 
to  recover  for  the  injuries  caused  thereby. 
In  such  cases  the  negligence  of  the  employer 
in  furnishing  defective  or  improperly  con- 
structed machinery  and  implements  is  waived 
by  remaining  in  the  employment  without 
protest  or  promise  of  amendment :  Perigo  v. 
Chicago,  R,  I.  <Sb  P.  R.  Co.,  52-276;  Mayes  v, 
Chicago,  R.  L  <fc  P.  R.  Co,,  68-562. 

610.  Where  plaintiff  has  waived  defend- 
ant's negligence  no  inquiry  need  be  made  as 
to  whether  plaintiff  has  been  guilty  of  con- 
tributory negligence,  but  there  may  be 
knowledge  on  the  part  of  plaintiff  of  defend- 
ant's negligence  without  a  waiver.  In  such 
case  knowledge  on  the  part  of  plaintiff  goes  to 
the  question  of  his  contributory  negligence, 
and  that  only,  but  it  is  not  conclusive.  The 
fact  of  danger  is  to  be  given  in  evidence  as  a 
circumstance  tending  to  show  contributory 
negligence:  Perigo  v.  Chicago,  R,  I,  <Sk  P. 
R,  Co.,  65-826. 

51 1 .  The  rule  that  where  the  employee  has 
knowledge  that  the  service  in  which  he  is 
engaged  is  hazardous,  and  continues  in  the 
employment  without  objection,  he  thereby 
assumes  all  dangers  incident  to  the  service, 
is  applicable  in  an  action  by  his  adminis- 
trator to  recover  on  account  of  injuries  re- 
sulting from  such  danger :  WeJJs  v.  Burling- 
tan,  C.  R,  &  N,  R.  Co.,  56-520. 

512.  To  show  knowledge  of  the  danger  on 
the  part  of  the  employee,  the  burden  of  proof 
is  upon  the  employer :  Ibid. 

518.  In  an  action  by  the  administrator  of 
an  employee  whose  death  is  alleged  to  have 
been  caused  by  his  employer's  negligence  in 
permitting  its  track  to  be  in  a  dangerous 
condition,  if  defendant  relies  as  a  defense 
upon  the  knowledge  by  the  employee  of  the 


danger,  such  defense  is  sufficiently  sustained 
by  proving  knowledge  upon  the  part  of  the 
employee  without  further  proving  that  he 
continued  in  the  employment  after  knowl- 
edge of  the  danger  without  objection,  it  be- 
ing for  plaintiff  to  show,  if  that  fact  is  relied 
upon,  that  objection  was  made,  and  there 
was  promise  of  a  change  in  the  matter  com- 
plained of:  Coates  v.  Burlington,  C,  R.  <Sb  N^ 
R.  Co.,  62-486. 

514.  Where  the  danger  complained  of  was 
that  of  an  unblocked  frog,  held,  that  the  al- 
legation by  defendant  that  the  employee 
could  have  known  of  the  location  and  the 
construction  of  the  frog  and  the  danger 
thereof,  if  any  such  danger  existed  in  fact, 
was  not  an  admission  that  such  frog  waa 
dangerous  so  as  to  impute  negligence  to  de- 
fendant: Ibid, 

515.  When  knowledge  of  a  defect  on  the 
part  of  an  employer  is  shown,  if  it  is  claimed 
that  the  employee  also  knew  it,  his  knowl- 
edge, and  the  fact  that  the  service  was  com- 
menced or  continued  with  such  knowledge, 
must  be  shown  by  the  employer  to  escape 
liability:  Oreenleaf  v,  lUinoia  Cent,  R,  Co,, 
29-14. 

510.  If  the  defect  is  known  to  the  em- 
ployee, or  might  have  been  known  by  the 
use  of  ordinary  care,  and  there  is  no  promise 
to  remove,  secure  or  remedy  the  same,  the 
employee  should  not  recover:  Ibid, 

517.  The  fact  that  plaintiff  had  knowledge 
of  the  defect  rendering  his  action  dangerous 
could  not  defeat  his  recovery  in  an  action 
for  injuries  sustained  in  such  act  by  rea- 
son of  such  defect,  if  it  be  shown  that  he 
acted  under  the  instructions  and  directions  of 
a  superior :  Ibid. 

518.  A  servant  does  not,  by  simply  remain- 
ing in  the  master's  employ  with  knowledge 
of  defects  in  the  machinery  he  is  obliged 
to  use,  assume  the  risks  attendant  upon  the 
use  of  such  machinery.  That  result  follows 
only  when  he  remains  in  the  master's  service 
without  objection  or  protest  against  the  con- 
tinuance of  the  defects:  GreenXeaf  v.  JDu- 
huque  A  B,  C,  R:  Co^  83-52. 

519.  It  is  only  when  the  employee  haa 
knowledge  of  the  defects  that  he  is  deemed 
to  have  waived  his  objection.  He  is  not 
under  like  obligation  as  the  employer  to  re- 
sort to  means  for  the  discovery  of  the  de- 
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fects:  Muldowney  v.  Illinois  Cent  R.  Co., 
3M62. 

520.  Waiver  of  objection  to  defects  by  re- 
maining in  the  employment  with  knowledge 
of  such  defects  is  in  the  nature  of  a  defense, 
and  the  burden  of  proof,  at  least  as  to  the 
fact  of  knowledge,  rests  on  defendant. 
Therefore  such  fact  of  knowledge  should  be 
pleaded,  and  this  is  true  even  though  plaint- 
iff alleges  his  inexperience  and  want  of 
knowledge  of  danger :  Mayes  v.  Chicago,  R. 
LiStRR.  Co.,  63-^62. 

521.  Ejiowledge  by  employee  of  defects, 
or  his  ability  to  acquire  kno%vledge  by  the 
exercise  of  ordinary  diligence,  are  questions 
of  fact  and  not  of  law :  Ibid, 

522.  But  held  that  a  brakeman  who  had 
been  for  six  w^eeks  in  the  employ  of  a  rail- 
way company  must  be  presumed  to  have  had 
knowledge  of  the  fact  that  guard-rail  open- 
ings and  frogs  were  not  blocked,  and  that 
sach  openings  were  dangerous :  Ibid. 

52S.  One  who  enters  the  railway  service  in 
a  certain  capacity  is  to  be  presumed  to  have 
had  the  experience  necessary  for  the  proper 
performance  of  his  duties,  and  to  know  the 
obvious  dangers  attending  such  employment : 
IJmL 

524.  A  workman  who  has  charge  of  and  uses 
implements  or  appliances  in  the  performance 
of  his  work  is  required  to  exercise  proper 
watchfulness  in  order  to  preserve  them  in  a 
condition  which  will  render  them  fit  for  the 
purposes  to  which  they  are  devoted.  If  they 
are  exposed  to  wear  or  destruction  from  use, 
he  must  see  that  repairs  are  made,  or  if  he 
may  properly  restore  them  to  a  fit  <X)ndition 
for  use,  lie  must  do  it  himself.  If  such  re- 
pairs may  not  be  done  by  him  he  must  make 
report  of  the  fact  to  his  employer  or  other 
person  having  charge  of  repairs  of  the 
thing:  Stroble  v.  Chicago,  M.  <St  St  P.  R.  Co., 
70-555. 

525.  Where  an  employee  employed  in  ele- 
vating coal  to  a  platform  for  delivery  to  the 
tender  of  an  engine  was  injured  by  the 
breaking  down  of  stairs  which  he  was  in  the 
habit  of  using  in  the  performance  of  his  du- 
ties, no  one  else  being  specially  charged  with 
the  care  and  repair  of  such  stairs,  and  they 
having  been  insufficiently  repaired,  held, 
that  the  railroad  company  was  not  liable  for 
such  injuries :  IbicL 


526.  Where  a  brakeman  on  a  train  had 
knowledge  of  a  defect  in  a  way  car  and  gave 
notice  thereof  to  the  conductor,  and  there- 
after did  not  work  in  connection  with  the 
train  for  ten  days,  held,  that  he  was  not  de- 
barred of  the  right  to  recover  for  an  injury 
received  thereafter,  the  defect  not  being  one  * 
readily  apparent  on  inspection:  Bdair  v. 
Chicago  <fc  K  W.  R.  Co,,  48-662. 

627.  A  railway  employee  is  not  required  to 
watch  and  look  for  danger  resulting  from  his 
employer's  negligence  which  could  not  have 
been  known  to  him  by  the  exercise  of  ordi- 
nary care :  Hamilton  v,  Dea  Moines  Valley  R, 
Co.,  88-31. 

And  in  general,  on  this  point,  see  Negli- 
gence, g§  175-182. 

52S.  Negligence  In  operation  of  road: 
In  an  action  by  an  employee  against  the 
company  for  injury  resulting  from  the  latter's 
negligence,  the  burden  of  proof  is  upon 
plaintiff  to  show  negligence  of  defendant 
and  his  own  care.  But  if  the  facts  proved 
raise  a  reasonable  presumption  of  defend- 
ant's negligence,  it  is  a  question  for  the  jury 
to  decide  between  them :  Oreenleaf  v.  lUi' 
nois  Cent  R.  Co.,  29-14. 

529.  The  degree  of  care  required  toward 
employees  is  not  the  same  as  that  required 
towards  passengers :  Hunt  v,  Chicago  <Sb  N. 
W.  R.  Co.,  25-863. 

680.  In  an  action  against  a  railway  com- 
pany for  injuries  claimed  to  have  been  re- 
ceived by  an  employee  by  reason  of  the  neg- 
ligence of  defendant's  conductor,  held,  that 
as  to  the  employee  only  ordinary  care  was 
required:  LocA;6  v.  Sioux  City  <Sb  P.  R.  Co., 
4e-10». 

The  mere  happening  of  an  accident  is  not 
sufficient  to  show  negligence:  See  supra, 
§§  487,  488. 

531.  In  stating  the  issues  to  the  jury  it  is 
better  to  state  the  particular  ground  of  neg- 
ligence set  out  in  the  petition,  and  say  to 
them  in  clear  and  explicit  terms  that  to  en- 
title plaintiff  to  recover  he  must  establish 
the  particular  negligence  thus  stated :  Buck- 
lew  V.  Central  Iowa  R.  Co.,  64^608. 

582.  An  instruction  holding  that  a  railway 
company,  in  an  action  for  damages  arising 
from  the  insufficiency  of  a  bridge,  was  liable 
if  its  board  of  directors  or  superintendent, 
or  employees  whose  duty  it  was  to  look  after 
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the  bridge  or  keep  the  same  in  repair,  had 
actual  or  implied  notice  of  the  defects  in  the 
bridge,  or  might  in  the  exercise  of  reason- 
able diligence  have  known  of  said  defects, 
etc.,  held  proper,  for  the  reason  that  the 
company  was  liable  for  negligence  of  such 
.employees  in  connection  with  that  duty: 
Locke  V,  Sioux  City  <&  P.  -R.  Co.,  46-109. 

533.  In  an  action  by  the  administrator  of 
an  employee  to  recover  for  injuries  causing 
his  death,  held,  that  an  instruction  to  the  ef- 
fect that  if  intestate's  foot  was  caught  be- 
tween the  rails  and  he  was  thus  held  and 
run  over  without  any  negligence  on  the  part 
of  the  other  employees  of  defendant  as 
charged  iu  the  petition,  then  plaintiff  could 
not  recover,  was  correct :  Beems  u.  Chicago, 
JR.  I,  <fc  P.  JR.  Co.,  58-150. 

534.  Knowledge  by  employer:  If  the 
company  or  its  employees  had  no  knowledge 
of  the  existence  of  a  particular  danger  at  the 
time  of  the  injury  therefrom,  and  if,  from 
experience,  they  had  no  cause  or  reason  to 
believe  that  there  was  any  such  danger,  in- 
jury arising  therefrom  cannot  be  charged  to 
the  negligence  of  the  company  or  its  employ- 
ees :  Kitteringham  v.  Sioux  City  cfc  P.  R.  Co., 
62-285. 

535.  Line  of  employment:  In  a  suit  by  a 
brakeman  for  injuries  received  while  at- 
tempting to  uncouple  cars,  Jieid,  that  while 
there  was  some  doubt  as  to  whether  the  act 
was  within  the  line  of  his  employment,  it 
would  be  unjust  to  make  nice  distinctions  in 
such  a  case,  and  that  he  should  not  be  pre- 
cluded from  recovery  upon  that  ground: 
Dickey  v.  Polk  County,  58-287. 

536.  If  a  section  boss  should  take  a  section 
hand  off  the  section  to  work  for  the  company 
on  another  part  of  the  road,  the  com^^any 
would  still  be  liable  to  him  for  injuries  re- 
ceived through  its  negligence ;  but  if  the  liand 
is  taken  off  to  perform  a  service  for  the  boss 
individually,  the  company  would  not  be  lia- 
ble unless  the  hand  had  reason  to  believe 
that  the  boss  had  authority  to  engage  liim  in 
such  employment:  Hurst  v.  Chicago,  E.  I. 
&P.R.  Co.,  49-76. 

537.  Employment  of  minor:  The  mere 
fact  that  a  person  employed  in  a  dangei-ous 
service,  such  as  that  of  operating  a  raih'oad, 
is  a  minor,  will  not  establish  negligence  on 
the  part  of  the  company  in  thus  employing 


him,  it  not  appearing  that  he  was  inexperi- 
enced in  the  business,  nor,  by  reason  of 
immature  judgment  or  bodily  strength,  inca- 
pable of  performing  the  service  incumbent 
upon  him :  YouU  v.  Sioux  City  A  P.  R.  Co., 
66-846. 

538.  Other  cases  of  negligence:  It  is  error 
to  instruct  the  jury  in  effect  that  it  is  cul- 
pable negligence  to  operate  a  hand-oar  on 
the  track  when  a  train  that  is  due  is  behind 
time,  provided  such  action  is  accompanied  by 
more  tlian  ordinary  danger.  It  may  be  nec- 
essary, even  though  more  dangerous,  to  in- 
spect and  repair  the  track  at  such  times: 
Campbell  v,  Chicago,  R.  I.  db  P.  R.  Co., 
45-76. 

539.  In  determining  what  measure  of  care 
is  necessary  imder  such  circumstanoes,  refer- 
ence should  be  had  to  the  safety  of  the  em- 
ployee on  the  one  hand  and  to  the  discharge 
of  the  company's  duty  so  as  to  omit  no  rea- 
sonable care  required  by  the  safety  of  pas- 
sengers on  the  other  hand :  Ibid. 

540.  The  fact  that  injury  to  an  employee 
is  caused  by  the  train  running  into  stock 
coming  upon  the  track  through  an  opening 
in  the  fence  will  not  establish  negligence  on 
the  part  of  the  railway  company :  Detoey  v. 
Chicago  <fc  N.  W.  R.  Co.,  81-373. 

541.  Where  it  appears  that  the  injury 
complained  of  would  have  occurred  if  the 
train  had  been  running  at  a  rate  of  speed 
which  would  not  have  been  negligent,  the 
fact  that  the  train  was  being  run  at  a  greater 
rate  of  speed  cannot  be  shown  for  the  pur- 
pose of  imputing  negligence :  Brown  v.  Chi- 
cago, R.  I.  <Sb  P.  R.  Co.,  69-161. 

Further  as  to  speed,  see  infra,  §§  656-660. 

542.  Allegations  that  defendant's  agents 
were  negligent  in  backing  together  two 
freight  cars  of  unequal  height  to  be  coupled 
by  the  plaintiff  who  was  ignorant  of  that 
fact,  and  in  failing  to  provide  crooked  links 
for  such  occasions  though  requested  by 
plaintiff  so  to  do,  whereby  plaintiff  was  in- 
jured, held  sufficient  to  constitute  a  cause 
of  action:  Conway  v,  Illinois  Cent.  R.  Co., 
50-465. 

543.  Where  a  freight  train  became  sepa- 
rated while  in  motion,  and  an  employee 
stepped  upon  the  track  after  the  first  part 
of  the  train  had  passed,  and  was  killed  by 
the  separated  portion  running  over  him,  held. 
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that  the  employees  of  the  company  were  negli- 
gent in  not  having  sooner  discovered  the 
separation  and  not  exercising  the  proper  care 
to  aee  that  no  injury  resulted  to  persons 
going  upon  the  track  without  knowledge 
thereof:  Farley  v,  Chicago,  R.  I,  6b  P.  M, 
Co.,  56-837. 

544.  An  injury  received  by  an  employee 
vrfalle  standing  near  the  rear  end  of  a  flat  car 
coapied  to  a  caboose  where  he  had  gone  in 
the  discharge  of  his  duty,  caused  by  the  sud- 
den uncoupling  of  the  caboose  and  increased 
speed  of  the  engine  without  warning,  causing 
a  jerk,  heid,  to  be  the  result  of  negligence 
such  as  to  entitle  plaintiff  to  recover :  Jeffrey 
V.  Keokuk  d:  D.  M,  R.  Co.,  56-546. 

Mo.  Where  it  api)eared  that  an  engineer 
knew  that  the  employee  was  required  to  step 
coi  the  track  in  front  of  the  engine  and  to  act 
with  celerity  in  order  that  the  train  might 
not  be  delayed  by  his  failing  to  be  promptly 
on  hand  to  couple  the  engine  to  it,  and  that 
he  stepped  upon  the  track,  and  that  the  em- 
ployee was  not  in  position  to  mark  the  move- 
ments of  the  engine  so  as  to  readily  ascertain 
whether  it  had  stopped  or  not,  hM^  that  the 
engineer  was  guilty  of  negligence  in  not  stop- 
ping his  engine  before  it  reached  plaintiff, 
although  he  was  not  aware  at  first  of  plaint- 
iffs intention  to  step  upon  the  track :  Pringle 
V.  Chicago,  R,  I.  A  P.  R.  Co.,  64-618. 

M6.  Facts  in  a  particular  case  held  not 
sufficient  to  show  that  the  conductor  was  as 
a  matter  of  law  guilty  of  negligence  in  the 
operation  of  the  train  by  which  a  brakeman 
was  injured :  Durdavyv.  Chicago,  R.  I.  <Sb  P. 
R  Co,,  66-435. 

647.  It  is  not  necessarily  negligence  to  al- 
low the  making  of  flying  switches :  YouU  v. 
Siaux  City  it  P.  R  Co.,  66-346. 

548.  Where  the  question  of  negligence  de- 
pends upon  the  speed  at  which  a  railway 
train  is  run,  it  is  proper  to  leave  to  the  jury 
the  question  whether  the  speed  was  usual 
and  proper,  there  being  a  conflict  in  evidence 
as  to  speed,  and  there  being  also  evidence 
tending  to  show  what  the  usual  speed  was  in 
sacb  cases :  Beema  v.  Chicago,  R.  I.  <&  P.  R. 
Co.,  67-435. 

o49.  Under  the  evidence  in  a  particular 

case,  held,  that  the  company  was  not  liable 

for  injuries  received  by  a  section  hand  from 

exposure  to  the  cold,  the  information  oom- 
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municated  to  the  superior  or  boss  with  refer- 
ence to  the  employee's  condition  not  being 
such  as  to  impute  negligence  to  him  in  fail- 
ing to  take  steps  to  protect  the  employee 
from  such  injury :  Farmer  v.  Central  Iowa 
R.  Co.,  67-186. 

650.  Snow  banks,  ete.:  It  is  not  negli- 
gence on  the  part  of  a  railway  company  to 
allow  snow  banks  at  the  side  of  the  track 
such  as  are  caused  by  the  usual  and  proper 
operation  of  a  snow  plow :  DotceU  v.  Burling- 
ton, C.  R.  <Sb  N.  R.  Co.,  62-629. 

551.  The  dangers  from  snow  banks  are  in- 
separable from  the  operation  of  railroads 
where  snow  prevails  and  is  to  be  removed 
from  the  track,  and  the  employees,  when 
they  enter  the  service,  assume  the  risk  of  such 
danger.  The  company  is  not  chargeable 
with  negligence  in  leaving  the  accumulations 
of  snow  which  it  removes  from  its  track  in 
proximity  thereto,  even  though  some  degree 
of  danger  to  its  employees  engaged  in  the 
operation  of  trains  is  thereby  created: 
Brown  v.  Chicago,  R.  I.  <fc  P.  R.  Co.,  64-652 ; 
S.  C,  69-161. 

552.  There  is  no  rule  of  diligence  which 
requires  railroad  companies  to  place  signals 
in  snow  banks  by  flags  in  day-time  and  lan- 
terns at  night,  to  protect  train  men  from  in- 
jury, or  to  blow  the  whistle  or  ring  the  bell 
on  approaching  such  banks :  Brown  v,  Chi- 
cago, R.  I.  dt  P.  R.  Co.,  69-161. 

558.  An  employee  cannot  recover  for  an 
injury  occurring  from  an  accident  caused  by 
the  operation  of  the  engine  in  '*  bucking 
snow,"  such  operation  being  the  method 
commonly  in  use  for  the  purpose  of  remov- 
ing snow  from  the  track,  and  not  being 
negligently  performed  under  the  circum- 
stances. Such  risk  is  one  assumed  by  the 
employee  in  undertaking  the  employment: 
Bryant  v.  Burlington,  C.  R.  <&  N.  R,  Co., 
66-305. 

554.  Danger  incident  to  employment: 
Where  the  engineer,  in  consequence  of  the 
train  leaving  the  track,  attempted  to  re- 
verse the  engine  by  reversing  the  lever  for 
that  purpose,  and  in  doing  so  broke  his  arm, 
held,  that  the  accident  was  one  proximately 
resulting  from  the  train  leaving  the  track,  and 
was  not  one  resulting  from  an  act  incident  to 
his  employment :  Knapp  v.  Sioux  City  <&  P. 
R.  Co.,  65-91. 
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555.  Negligence  in  reference  to  signals: 

An  employee  is  authorized  to  trust  in  the 
care  and  diligence  of  his  co-employee,  and 
act  in  the  belief  that  the  duty  resting  upon 
such  co-employee  will  be  performed :  Ftingle 
V.  Chicago,  R.  1.  <Sb  P.  R.  Co.,  64-613. 

556.  An  employee  about  to  make  a  coup- 
ling, and  having  given  the  signal  to  stop  the 
train  for  that  purpose,  may  proceed  to  the 
performance  of  the  duty  devolving  upon  him 
on  the  assumption  that  such  signal  will  be 
obeyed:  Nichols  v,  Chicago,  R,  I.  d:  P.  R, 
Co.,  69-164. 

557.  Where  cars  are  uncoupled  by  the 
brakeman,  and  the  engineer  is  signaled  to 
move  the  balance  of  the  train  forward,  it  does 
not  constitute  negligence  to  give  such  signal 
directly  to  the  engineer  rather  than  through 
another  brakeman  who  is  at  his  poet  on  that 
part  of  the  train  between  the  point  of  un- 
coupling and  the  engine :  Youll  v,  Sioux  City 
A  P,  R.  Co.,  6^846. 

558.  In  a  particular  case,  h£ld,  that  the 
giving  of  a  signal  by  plaintiff  on  the  fireman^s 
side  was  not  necessarily  negligence,  where, 
just  prior  to  that  time,  the  train  had  passed  a 
curve  which  rendered  a  signal  on  that  side 
proper:  Bucklew  v.  Central  Iowa  R.  Co.,  64- 
608. 

559.  It  appearing  that  in  coupling  cars  of 
a  particular  construction  it  was  usual  for  the 
person  charged  with  that  duty  to  stand  be- 
tween the  cars,  and  that  the  cars  should  only 
be  moved  upon  signal,  held,  that  evidence 
showing  that  the  cars  were  thus  moved  with- 
out the  signal  of  plaintiff,  who  was  between 
them  attempting  to  make  the  coupling, 
showed  negligence  on  the  part  of  the  em- 
ployees of  the  company :  Romick  v.  Chicago, 
R.I.AP.R.  Co.,  62-167. 

560.  Where  an  engineer,  in  leaning  out  to 
look  for  a  signal  from  the  director  of  the 
train,  was  struck  by  a  standing  water-pipe, 
held,  that  faUure  of  the  conductor  to  giv^ 
the  signal  looked  for,  even  if  negligent,  was 
not  the  occasion  of  the  injury  received: 
Gould  V.  Chicago,  B.  <Sb  Q.  R.  Co.,  66-590. 

As  to  signals  at  crossings,  see  infra,  §§  645- 
655. 

561.  Bales  and  customs:  It  is  the  duty  of 
a  railroad  company  to  use  ordinary  care  and 
prudence  in  making  and  publishing  to  its 
employees  sufficient  and  necessary  rules  for 


the  safe  running  of  its  trains  and  for  the 
government  of  its  employees :  Cooper  v.  Cen- 
tral R.  of  Iowa,  44-134. 

562.  Where  it  appears  that  the  train  was 
operated  in  a  negligent  manner,  resulting  in 
an  injury,  and  that  there  were  no  rules  of 
the  company  forbidding  such  method  of 
operation,  heid,  that  such  failure  to  provide 
rules  might  constitute  negligence  on  the  part 
of  the  company,  which  might  properly  be 
alleged  by  alleging  that  the  manner  of  oper- 
ating the  train  at  the  time  of  the  injury  was 
negligent:  Ibid. 

563.  Where  the  rules  established  by  the 
proper  authorities  ai*e  introduced  to  show 
that  an  employee  who  is  injured  was  so 
injured  in  consequence  of  violating  such 
rules,  it  is  improper  to  show  the  custom  or 
usage  on  the  part  of  those  for  whom  the 
rules  were  made,  to  violate  them,  without 
proof  of  acquiescence  by  the  company  in 
such  custom  or  usage :  O'Neill  v.  Keokuk  <& 
D.  M.  R.  Co.,  45-546. 

564.  The  fact  that  in  uncoupling  cars  the 
employee  acts  in  a  way  that  is  usual  and 
customary  among  employees  will  not  show 
the  use  of  proper  care  on  his  part  where  such 
method  is  negligent  in  itself,  and  not  re- 
quired by  the  rules  of  the  company  or  neces- 
sities of  the  case :  Ferguson  v.  Central  Iowa 
R.  Co.,  58-293. 

565.  The  usual  customer  practice  of  a  rail- 
road corporation  in  operating  its  road  and 
constructing  its  machinery  and  buildings 
will  not  constitute  a  defense  in  an  action  for 
injuries  sustained  by  an  employee,  by  reason 
of  the  fact  that  such  custom  or  practice  is 
neglected  and  has  caused  such  injury :  Alien 
V.  Burlington,  C.  R.  <Sb  N.  R.  Co. ,  64-94. 

566.  Where  rules  and  customs  of  a  com- 
pany are  admissible  in  an  action  against  it  for 
negligence  as  evidence  bearing  on  the  ques- 
tion of  its  negligence  or  that  of  its  employees, 
or  the  care  and  diligence  of  plaintiff,  such 
rules  and  customs  being  merely  matters  of 
evidence  need  not  be  pleaded:  Henry  r. 
Sioux  City  <fc  P.  R.  Co.,  66-52. 

b.  Negligence  of  co-employees. 

567.  Liability  of  company  for  negligence 
of  superior  or  inferior  employee:  y.  the 

employee  of  a  railroad  company  is  injured 
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while  riding  on  a  hand-car,  through  the  neg- 
ligence of  the  boss  in  charge  thereof,  the 
company  is  liable:  Hoben  v.  Burlhigton  <Sb 
Jf.  R.  jB.  Co.,  20-562. 

968.  Instructions  based  upon  the  hypothe- 
sis that  a  person  for  whose  death  damages 
were  sought  to  be  recovered  from  the  com- 
pany for  injuries  received  while  acting  in 
obedience  to  the  directions  of  an  employee 
having  authority  to  control  him,  held  appli- 
cable where  deceased  was  a  fireman  accom- 
panying the  engineer  and  discharging  his 
dntj  while  upon  the  engine  under  control  of 
such  en^neer :  Cooper  v.  Central  B,  of  Iowa, 

Ur-lU. 

5M.  Where  an  accident  by  which  an  em- 
ployee is  injured  is  caused  by  the  act  of  an 
inferior  employee  acting  under  the  direction 
of  such  superior,  the  latter  cannot  recover 
for  an  injury  received :  Dewey  v,  Chicago  <& 
N.  W.  R.  Co.,  31-378. 

570.  Where  the  foreman  of  a  crew  of  men 
employed  by  the  company  in  the  repair  of 
bridges  brought  action  against  the  company 
for  injury  received  from  negligence  of  one 
of  the  men  under  his  control,  held,  that  the 
fact  that  he  was  in  charge  of  the  workman 
did  not  defeat  his  right  to  recover  for  such 
negligence  under  the  statute  (referred  to  \)%- 
low),  giving  a  right  of  action  for  the  negli- 
gence of  a  oo-employee :  Houaer  v.  Chicago, 
R.I.4S:  P.  R.  Co.,  60-230. 

571.  It  may  be  that  a  mere  foreman,  as 
the  word  is  generally  understood,  that  is,  a 
laborer  with  power  to  superintend  the  labor 
of  those  working  with  him,  is  a  co-employee 
80  far  as  his  own  mere  labor  is  concerned, 
bat  it  is  error  to  exclude  from  the'  jury  the 
consideration  of  the  question  whether  there 
18  negligence  of  such  foreman,  acting  as  a 
nzperior:  Baldwin  v.  St.  Louis,  K.  <Sb  N.  R. 
Co.,  6^87. 

572.  Liability  of  employer  to  employee 
for  injuries  firom  negligence  of  eo-em- 
plojee:  ^  Without  the  statutory  provision  set 
out  below,  the  company  would  not  be  liable 
to  an  employee  for  injuries  resulting  from 


negligence  of  a  co-employee  (see  Neqliqencb, 
§§  67-77),  and  the  intention  of  the  statute  is 
merely  to  give  to  the  employee  a  right  of  ac- 
tion in  such  cases,  and  not  to  change  the 
degree  of  care  necessary,  which  is,  as  between 
master  and  servant,  that  of  ordinary  care 
and  diligence  only :  Hunt  v.  Chicago  <St  N, 
W.  R.  Co.,  26-363. 

573.  Person  or  company  operating  rail- 
uray:  A  receiver  who  is  managing  a  railway 
under  the  direction  of  a  court  is  within  this 
section  and  may  be  charged,  and  a  recovery 
obtained  against  him,  as  a  person  operating 
a  railway.  And  though  his  liability  could 
not  be  personal,  a  judgment  against  him 
might  be  satisfied  out  of  the  property  in  his 
hands  if  the  court  by  whom  he  was  ap- 
pointed should  so  direct:  Sloan  v.  Central 
lowaR.  Co.,  62-728. 

574.  The  fact  that  a  lessee  may  be  held 
liable  under  this  section  does  not  prevent 
recovery  against  the  owner  of  the  road.  The 
actions  are  cumulative:  Bower  v.  Burling-' 
ton  A  S.  W.  R.  Co.,  41^546. 

575.  The  running  of  special  trains  over  the 
railway  by  a  construction  company  in  con- 
structing it  is  operating  a  railroad  within 
the  meaning  of  the  statutory  provision: 
McKnight  v,  Iowa  <Sk  M.  R  Constr.  Co.,  48- 
406. 

576.  Persons  not  employees:  The  lan- 
guage of  the  statutory  provision  is  so  broad 
that  it  includes  any  and  all  persons,  em- 
ployees and  others,  who  may  be  injured  by 
the  negligence  of  the  agents  or  servants  of 
the  railway  company  or  persons  operating 
the  railway :  Rose  v,  Des  Moines  Valley  R, 
Co.,  39-246. 

577.  Employees  engaged  in  operating 
road :  The  statutory  provision  affords  a  rem- 
edy only  to  such  employees  as  are  em- 
ployed, at  the  time  of  receiving  the  injury, 
in  the  business  of  operating  a  railroad :  Mor 
lone  V.  Burlington,  C,  R  <Sb  N,  R  Co.,  65- 
417. 

578.  So  that  to  entitle  an  employee  to  re- 
cover against  the  company  for  injuries  which 


>  Code,  %  1807.  Every  corporation  operatlzig  a  railway  shall  be  liable  for  all  damages  sustained  by  any  person, 
indnding  employees  of  such  corporation,  in  consequence  of  the  neglect  of  agents,  or  by  any  mismanagement 
of  IliB  engineers  or  other  employees  of  the  corporation,  and  in  consequence  of  the  wilful  wrongs,  whether  of 
oommteion  or  omJaaian,  of  such  agents,  engineers  or  other  employees,  when  such  wrongs  are  in  any  manner 
connected  with  the  use  and  operation  of  any  railway  on  or  about  which  they  shall  be  employed,  and  no 
eoBbaet  which  restriots  such  liability  shall  be  legal  or  binding. 
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he  has  sustained,  he  must  show,  first,  that 
he  belonged  to  the  class  of  employees  to 
whom  the  statute  affords  a  remedy,  and, 
second,  that  the  company  which  occasioned 
the  injury  was  of  a  class  of  companies  for 
which  the  remedy  is  given :  IbicL 

679.  Therefore,  held,  that  an  employee 
whose  duty  was  to  wipe  off  engines,  open 
and  close  the  doors  of  the  engine  house,  and 
remove  snow  from  the  turn-table  and  tracks 
and  opemte  the  turn-table,  and  who  was  in- 
jured by  reason  of  the  negligence  of  a  co- 
employee  causing  the  door  of  the  engine 
house  to  fall  upon  him,  was  not  engaged  in 
the  operation  of  the  road  in  such  a  sense  as 
to  be  within  the  statutory  provisions :  Ibid, 

580.  The  change  from  the  common  law 
made  by  the  statutory  provision  rendering 
railway  corporations  liable  to  their  employees 
for  damages  resulting  from  the  negligence  or 
wilful  acts  of  other  employees,  extends  no 
further  than  to  employees  engaged  in  the 
business  of  operating  a  railway,  and  not  to 
persons  employed  by  the  corporation  without 
regard  to  the  nature  of  their  employment. 
Such  corporation  may  be  engaged  in  any 
other  business  which  may  be  within  the 
scope  of  their  organization,  but  not  at  all,  or 
very  remotely,  connected  with  the  use  of 
their  road,  and  in  such  cases  employees  by 
whom  such  affairs  are  conducted  acquire 
no  rights  under  the  statutory  provision,  as 
their  occupation  does  not  expose  them  to  the 
hazards  incident  to  the  use  of  railways,  and 
the  statute  was  not  designed  for  their  pro- 
tection and  benefit:  Schroeder  v,  Chicago, 
R,  J.  <fc  P.  R.  Co,,  41-344. 

681.  It  is  error  for  the  court  to  instruct 
the  jury  that,  as  a  matter  of  law,  the  nature 
of  plaintiff's  service  and  employment  bring 
him  within  the  terms  of  the  statute.  The 
character  of  his  employment,  whether  in 
connection  with  the  use  of  defendant's  rail- 
road, or  whether  thereby  he  is  brought 
within  the  provisions  of  the  statute,  are  ques- 
tions of  fact  to  be  determined  by  the  jury : 
Ibid. 

582.  This  statutory  provision  applies  no 
further  than  to  employees  engaged  in  the 
business  of  operating  a  railroad,  and  does 
not  apply  to  employees  in  a  machine  shop 
of  the  company.  In  such  case  the  common 
law  rule  exempting  the  employer  from  lia- 


bility for  injury  to  an  employee  resulting 
from  the  negligence  of  a  co-employee  is  still 
in  force:  Potter  v.  Chicago,  R,  I,  <Sb  P,  M, 
Co.,  46-399. 

583.  The  words  "  where  such  wrongs  are 
in  any  manner  connected  with  the  operation 
or  use  of  any  railway "  apply  not  only  to 
wilful  wrongs,  but  also  to  negligence  of 
agents,  etc.,  and  in  order  to  entitle  an  em- 
ployee to  recover  for  injuries  received  from 
a  co-employee,  it  must  appear  that  he  was 
engaged  in  a  service  connected  with  the  use 
and  operation  of  the  railroad :  Foley  v.  Chi- 
cago, R,  I,  <&P.  R.  Co,,  64-644. 

584.  Therefore,  held,  that  an  employee 
whose  duty  it  was  to  repair  cars  while  stand- 
ing upon  the  track  and  side  track  of  the 
company,  while  not  in  motion,  and  who  y^raa 
sometimes  required  to  ride  on  the  trains  of 
the  company  from  place  to  place  for  the  par- 
pose  of  making  such  repairs  at  different 
places,  was  not  employed  in  the  operation  of 
the  road  in  such  sense  as  to  bring  him  within 
the  protection  of  the  provision :  Ibid, 

586.  Injuries  to  one  employee  by  reason  of 
negligence  of  another,  both  engaged  in  the 
work  of  repairing  a  track,  such  injury  not 
resulting  from  the  operation  of  the  railroad, 
held  not  within  the  provisions  of  the  statute : 
Matsan  v.  Chicago,  R.  I,  A  P,  JR.  Co,,  68-22. 

686.  Employees  engaged  in  hoisting  coal 
in  a  coal-house  for  the  purpose  of  filling  a 
car  are  not  so  engaged  in  the  hazardous 
business  of  operating  a  railroad  as  that  one 
can  recover  for  injuries  caused  by  the  negli- 
gence of  the  other:  hace  v,  Chicago,  St,  -P., 
M.dbCR  Co,,  67-75. 

587.  ^n  order  to  render  a  company  liable 
for  injuries  to  an  employee  by  reason  of  neg^- 
ligence  of  a  co-employee,  the  negligence  com- 
plained of  must  be  that  of  an  employee  and 
affect  a  co-employee,  who  are  in  some  man- 
ner performing  work  for  the  purpose  of  mov- 
ing a  train,  as  loading  or  unloading  it,  or 
superintending,  directing  or  aiding  its  move- 
ment. The  persons  must  be  connected  in 
some  manner  with  the  moving  of  trains* 
Work  preparatory  thereto,  which  may  be 
done  away  from  the  train,  is  not  connected 
with  its  movement:  Stroble  v.  Chicago,  M., 
d'St.  P.  R.  Co,,  70-^55. 

588.  Therefore,  held,  that  where  employ- 
ees were  engaged  about  elevating  coal  to  a 
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platform  to  supply  the  engine,  their  duties 
were  not  so  connected  with  the  use  and  oper- 
ation of  the  railroad  as  that  one  of  them 
coold  recover  for  injuries  received  from  neg- 
ligence of  the  other :  Ihid, 

589.  Where  a  section  hand  was  injured  by 
the  negligence  of  a  co-employee  while  en- 
gaged in  loading  a  car,  Tieldf  that  it  did  not 
sufficiently  appear  that  his  employment  was 
of  such  character  as  to  entitle  him  to  re- 
cover :  Smith  V,  Burlington,  C,  iJ.  A  N,  R, 
Co.,  5d~73. 

590.  Where  an  employee  was  injured  by 
appliances  connected  with  the  round  house, 
heUly  that  it  was  not  error  to  instruct  the 
jury  that  if  they  found  it  was  a  part  of 
plaintifTs  dnty  to  keep  such  appliances  in  a 
safe  condition,  or  that  it  was  the  duty  of  an- 
other employee  of  the  same  kind  to  do  so, 
and  that  they  both,  or  either  of  them,  neg- 
lected to  do  so,  then  the  plaintiff  could  not 
recover,  the  employees  not  being  engaged  in 
the  operation  of  the  road :  Manning  v.  Bur- 
lington, C.  B.  &  N.  B.  Co,,  64-240. 

591.  A  person  engaged  in  working  on  a 
bridge  of  the  company  and  required,  in  the 
course  of  his  employment,  to  ride  on  its 
trains,  is  within  the  statutory  provision: 
Schroeder  v,  Chicago,  B,  I.  <&  P.  B,  Co.,  47- 
875. 

593.  And  so  is  a  section  hand :  Frandsen 
V.  Chicago,  B,  I.  <SbP,  B.  Co.,  36-372. 

59S.  And  so  is  a  hand  engaged  in  shovel- 
ing gravel  from  a  gravel  train:  McKnight  v. 
Iowa  iSb  M.  B.  Constr.  Co.,  43-406. 

594.  Or  a  hand  engaged  in  connection  with 
the  operation  of  a  dirt  train :  Deppe  v.  Chi- 
cago, R.  I.A  P,  B,  Co.,  36-52. 

595.  A  private  detective  injured  while 
walking  along  the  track,  in  accordance  with 
directions  of  the  company,  to  a  certain  place 
where  he  was  to  try  to  detect  persons  accus- 
tomed to  place  obstructions  on  the  track,  and 
who,  while  so  walking  to  the  place  designated, 
was  prostrated  by  sunstroke  on  the  track  and 
negli^ntly  run  over  and  injured  by  defend- 
ant's engine,  held  to  be  so  engaged  as  to  sub- 
ject him  to  the  hazard  peculiar  to  the  busi- 
ness of  operating  a  railway,  and  to  be  within 
the  protection  of  the  statutory  provision: 
Plfne  V.  Chicago,   B.  A  Q.  B.  Co.,  54-223. 

596.  Injary  to  foreman  from  negligence 
of  Mibordinate:  The  fact  that  an  employee 


of  a  railroad  company  is  tlie  foreman  of  a 
crew  of  workmen  with  power  to  direct  the 
men  under  him  in  their  work  and  to  hire  and 
discharge  them  at  will  does  not  prevent  his 
being  a  co-employee  with  such  workmen, 
within  the  meaning  of  this  section,  and  he 
may  recover  for  injuries  received  from  the 
negligence  of  the  men  in  his  employ :  Houser 
V.  Chicago,  B.  I.  cfi:  P.  B.  Co.,  60-230. 
And  see  supra,  %%  569,  570. 

597.  Contribatory  negligence:  This  stat- 
utory  provision  does  not  exonerate  the  in- 
jured party  from  the  necessity  of  exercising 
reasonable  care  in  order  that  he  may  recover. 
Its  purpose  is  to  extend  the  liability  of  rail- 
roads to  injuries  to  employees  for  which,  at 
the  common  law,  they  were  not  liable :  Mur- 
phy V.  Chicago,  B.  I.  <fc  P.  B.  Co.,  45-661. 

598.  Incase  of  death:  Where  the  injury 
results  in  death,  the  company  is  liable  to  the 
personal  representatives  of  deceased:  Philo 
V.  Illinois  Cent.  B.  Co.,  3a-47. 

599.  CoBStitntionality :  This  provision  is 
not  unconstitutional,  as  subjecting  railroad 
corporations  to  penalties  and  liabilities  other 
than  those  imposed  on  other  business  corpo- 
rations engaged  in  a  like  business ;'  being  ap- 
plicable to  all  persons  or  corporations  engaged 
in  a  peculiar  business  it  is  not  open  to  such 
objection :  McAunich  v.  Mississippi  db  M.  B. 
Co.,  20-338;  Deppe  v.  Chicago,  B.  I.  <Sb  P. 
B.  Co.,  86-52;  Bucklew  v.  Central  Iowa  B, 
Co.,  64-603. 

600.  Release  of  claim:  A  written  release 
of  all  claim  for  damages  resulting  from  an 
injury,  executed  for  a  consideration,  will  be 
binding  on  the  person  injured  in  the  absence 
of  fraud,  even  though  it  is  not  read  over  by 
him  before  signing  it:  Gulliher  v,  Chicago, 
B.  I.  A  P.  B.  Co.,  59-416. 

Measnre  of  damages  in  such  cases,  see 
Damages,  II,  g. 

0.     Contributory    negligence    of  em- 
ployee. 

001.  Reasonable  care  required  of  em- 
ployee: An  employee  should  exercise  such 
care  as  a  reasonable  person  might  be  ex- 
pected to  exercise,  in  view  of  the  circum- 
stances of  tlie  particular  case,  so  far  as  they 
are  known  to  him,  or  are  discoverable  in  the 
exercise  of  proper  diligence,  and  if  he  does 
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80,  he  is  not  to  be  held  guilty  of  contributory 
negligence :  Baird  v,  Chicago^  R,  L  <Sb  P.  R. 
Co.,  61-359. 

602.  In  an  action  for  personal  injuries, 
plaintiff  cannot  be  deemed  to  have  been 
necessarily  guilty  of  contributory  negligence 
if  the  danger  might  have  been  seen,  and 
avoided  if  seen.  Somewhat  depends  upon 
the  duty  which  the  injured  person  was  dis- 
charging, and  somewhat  upon  the  obvious- 
ness of  the  injury:  Baldwin  v.  St  LouiSy  K. 
<fc  N,  W,  R.  Co,,  68-210. 

603,  The  employee  is  not  to  be  defeated  in 
an  action  for  damages  from  an  accident  be- 
cause he  did  not  use  extraordinary  care  to 
prevent  such  accident.  Ordinary  care  is  all 
that  can  be  required :  Locke  v.  Sioux  City  & 
P.  R,  Co.,  46-109. 

004.  Defeats  recorery:  An  employee  of  a 
railway  company  cannot  recover  for  injuries 
sustained  from  carelessness  of  a  co-employee 
to  which  his  own  negligence  materially  con- 
tributed :  Hoben  v.  Burlington  <Sb  M,  R.  R. 
Co,,  20-563. 

605.  Where  it  appeared  that  a  section  hand 
suing  a  railway  company  for  damages  re- 
ceived from  exposure  to  the  cold  sought  to 
recover  on  account  of  negligence  of  the  boss 
in  not  taking  proper  steps  to  protect  him  from 
injury,  hdd,  that  the  employee  himself  had 
been  guilty  of  negligence  in  not  using  proper 
precautions  to  prevent  injury,  such  as  to  de- 
feat his  right  to  recover:  Farmer  v.  Central 
Iowa  R,  Co,,  67-136. 

608.  Where  an  employee  stood  upon  an  oil 
box  of  a  stock  car,  holding  himself  by  a  slat 
at  the  side  of  the  car,  for  the  purpose  of  rid- 
ing to  the  point  where  the  train  stopped  to 
make  a  switch,  and  although  having  oppor- 
tunity to  get  off  at  the  switch  in  safety  did 
not  do  so  but  rode  on  past  a  platform  where 
he  was  struck  by  a  projecting  running  board 
and  injured,  it  appearing  that  the  position  in 
which  he  was  riding  was  dangerous,  irre- 
spective of  the  misplacement  of  the  running 
board,  held,  that  he  was  guilty  of  contribu- 
tory negligence :  Martensen  v,  Chicago,  R,  /. 
dt  P,  R,  Co,,  60-705. 

607.  Where  a  fireman,  noticing  a  bright 
light  under  the  engine  occasioned  by  cinders 
falling  from  the  ash  pan,  which  was  not  an 
unusual  appearance  and  not  calculated  to 
cause  alarm,  leaned  out  from  the  engine  for 


the  purpose  of  looking  under  it,  and  while  in 
this  position  struck  a  snow  bank  and  was  in- 
jured, held,  that  there  was  such  contributory 
negligence  as  to  defeat  his  right  of  recovery, 
even  though  it  should  appear  that  the  com- 
pany was  negligent  in  the  operation  of  the 
train:  Brown  v,  Chicago,  R,  I,  <fc  P.  R,  Co., 
69-161. 

608.  The  bare  fact  that  a  position  to  which 
an  employee  is  ordered  for  the  discharge  of 
his  duty  is  a  dangerous  one  will  not  justify 
his  disobedience  nor  render  obedience  to  such 
instruction  contributory  negligence :  Frand- 
sen  V.  Chicago,  R.  I.  <fr  P.  R.  Co.,  36-372. 

609.  An  employee  having  control  of  the 
operation  of  a  train,  from  the  operation  of 
which  he  receives  injuries,  cannot  recover  for 
such  injuries  received  by  reason  of  matters 
over  which  he  had  such  control:  Lane  v. 
Central  Iowa  R.  Co.,  69-443. 

010.  A  railroad  employee  who  has  the  rate 
of  speed  of  cars  under  his  control  cannot  re- 
cover for  an  injury  resulting  from  too  great 
speed  of  such  cars  at  the  time  of  attempting 
to  make  a  coupling:  Middoumey  t\  Illinois 
Cent,  R.  Co,,  89-615. 

611.  It  must  ordinarily  be  a  question  for 
the  jury  whether  an  employee  of  a  railway, 
whose  duty  it  is  to  couple  or  uncouple  cars 
attached  or  to  be  attached  to  a  train,  is  or  is 
not  negligent  when  he  goes  on  the  track  in 
front  of  a  moving  train  in  the  performance 
of  his  duty ;  Bucklew  v.  Central  loica  R.  Co.. 
64-603. 

612.  Contributory  negligence'f  n  work  in? 
about  the  track  or  train:  An  employee  of  a 
railroad  whose  duty  it  is  to  work  upon  and 
about  the  tracks  and  yards  is  not  guilty  of 
contributory  negligence  in  not  looking  out 
for  the  approach  of  trains  to  the  same  extent 
as  a  stranger  who  goes  upon  such  track  and 
into  a  place  of  danger  for  his  own  conven- 
ience, or  pleasure,  or  curiosity.  As  the  duty 
of  an  employee  requires  him  to  do  the  work 
that  he  is  placed  there  to  perform,  he  has  a 
right  to  suppose  that  the  company  will  exer- 
cise care  to  avoid  injuring  him  by  sending 
cars  along  the  track  at  an  unlawful  rate  of 
speed :  Crowley  v.  Burlington,  C.  R.  &  X.  R 
Co..  65-658. 

618.  Where  the  issue  was  as  to  the  negli- 
gence of  plaintiff  in  going  before  a  mov- 
ing train  to  make  a  coupling,  held,  that  it 
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was  proper  to  ask  a  witness  what  was  the 
usual  custom  about  going  in  to  make  a  coup- 
^g>  ^^  going  in  to  get  links  and  pins  after 
giving  the  signal  for  stopping  the  trains,  and 
about  waiting  or  delaying  until  the  train  did 
stop,  the  case  being  an  exceptional  one: 
Buddew  v.  Central  Iowa  R.  Co,,  64-603. 

SI 4.  An  employee  engaged  in  coupling 
cars,  and  being  the  proper  person  to  give  sig- 
nals in  relation  to  the  movements  of  a  train, 
is  not  guilty  of  contributory  negligence  in 
stepping  upon  the  track  for  the  purpose  of 
picking  up  a  coupling  pin  after  having  sig- 
naled to  the  fireman,  while  the  train  is  in 
motion  toward  him,  to  have  the  train 
stopped,  and  its  speed  has  perceptibly  de- 
creased :  Steele  v.  Central  R.  of  loica,  43-109. 

615.  Where  it  appeared  that  deceased  went 
between  the  cars  while  they  were  in  motion, 
to  uncouple  them,  first  having  signaled  that 
their  motion  be  checked,  which  signal  was 
not  obeyed,  held,  that  it  might  have  appeared 
that  if  the  speed  had  been  checked  the  de- 
ceased would  not  have  been  exposed  to 
danger,  and  therefore  he  was  not  necessarily 
guilty  of  contributory  negligence:  Beema 
r.  Chicago,  R,  I.  AP.  R,  Co,,  58-150. 

616.  If  the  employee  is  authorized  to  be- 
lieve that  the  engine  has  stopped,  or  will  be 
stopped,  before  it  reaches  him,  it  will  not  be 
n^ligence  on  his  part  to  step  in  front  of  it : 
Pringle  v.Chicago,  R.  I.  <fc  P.  R.  Co,,  64-613. 

617.  If,  when  an  employee  is  about  to 
make  a  coupling,  the  train  is  moving  at  a 
dangerous  rate  of  speed,  and  he  knows,  or 
by  the  exercise  of  care  may  know,  that  his 
signal  to  stop  the  train  is  disobeyed,  he  is 
guilty  of  contributory  negligence  in  proceed- 
ing to  make  the  coupling  which  will  defeat 
his  right  of  recovery  for  any  injury  received : 
Nichols  V.  Chicago,  R.  I.  <&  P.  R.  Co.,  69- 
154. 

618.  The  rule  requiring  travelers  who  are 
about  to  cross  a  railway  track  to  look  and 
listen  for  an  approaching  train  should  not 
be  strictly  applied  to  an  employee  engaged 
in  making  up  trains,  which  must,  in  a  great 
measure,  require  his  undivided  attention: 
BwkUw  V.  Central  Iowa  R.  Co,,  64-603. 

619.  While  it  must  be  more  or  less  danger- 
ous to  step  on  the  track  in  front  of  a  moving 
train  which  is  but  a  short  distance  away  and 
moving  fast,  yet  if  an  employee  has  a  duty 


to  perform  in  front  of  the  train  which  re- 
quires his  presence  on  the  track,  and  he  takes 
the  usual  and  ordinary  precautions  before 
going  on  the  track,  such  as  signaling  to  the 
engineer  to  stop,  it  cannot  be  said  that  he  is 
necessarily  guilty  of  contributory  negligence : 
Ibid, 

620.  The  act  of  the  employee  in  climbing 
down  over  the  pilot  of  the  engine,  stepping 
in  front  of  it  on  the  track  and  running  in 
front  of  the  engine  for  the  purpose  of  turning 
a  switch,  held  such  contributory  negligence 
as  to  defeat  his  right  to  recover  in  the  ab- 
sence of  evidence  showing  that  his  negli- 
gence was  known  to  the  engineer  in  time  to 
have  prevented  the  injury  resulting  there- 
from: Gibbons  V,  Chicago,  B,  A  Q,  R,  Co,, 
66-231. 

621.  Failnre  to  obey  rules:  While  failure 
to  obey  a  rule  which  leaves  no  discretion  to 
the  employee,  and  is  made  for  his  benefit, 
will  constitute  contributory  negligence,  yet 
where  the  rule  implies  proper  judgment  on 
the  part  of  the  employee,  the  question 
whether  he  has  exercised  such  judgment 
and  discretion  under  the  circumstances  of 
the  particular  case  is  for  the  jury :  Bncklew 
V,  Central  loiva  R,  Co.,  64r-603. 

622.  Where  an  employee  was  injured 
while  riding  in  a  dangerous  place  on  a  train 
contrary  to  the  rules  and  warnings  of  the 
company,  held,  that  he  could  not  recover: 
McAunich  v,  Mississippi i!t  M.  R,  Co,,  20-838. 

628.  Where  an  employee  is  injured  while 
violating  the  rules  of  the  company  by  being 
in  a  position  other  than  that  where  he  is  re- 
quired to  be,  and  the  injury  is  such  as  re- 
sults peculiarly  from  his  being  in  such  im- 
proper position,  he  cannot  recover :  O^Neill  v, 
Keokuk  A  D,  M,  R,  Co,,  45-546. 

624.  Whether  an  act  which  of  itself  falls 
short  of  contributory  negligence  can  be  held 
to  be  negligence  merely  by  its  being  a  viola- 
tion of  the  express  rule  of  the  company, 
qiicere:  Jeffrey  v,  Keokuk  <St  D,  M.  R.  Co,, 
51-439. 

625.  Where  the  evidence  did  not  show  a 
violation  of  a  rule,  held,  that  it  was  not 
proper  to  admit  the  rule  itself  in  evidence : 
Ibid,;  George  v,  Keokuk  <fc  D,  M.  R,  Co,,  58- 
503. 

626.  Custom :  In  an  action  against  a  rail- 
way company  for  injuries  received  while  in 
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its  employ,  in  which  it  was  claimed  that 
plaintiff  was  guilty  of  oontributory  negli- 
gence in  connection  with  the  act  resulting  in 
injury,  hddf  that  evidence  as  to  the  custom 
on  other  roads  as  to  the  method  of  doing  a 
particular  act  was  admissible,  not  for  the 
purpose  of  binding  defendant,  but  to  show 
that  plaintiff  was  not  guilty  of  negligence  in 
adopting  that  particular  course.  The  fact 
that  in  choosing  the  course  of  conduct  which 
he  adopted,  the  employee  chose  that  usually 
followed  under  like  circumstances  by  men  in 
that  calling,  would  have  an  important  bear- 
ing upon  the  question  whether  he  exercised 
due  care,  and  it  was  therefore  held  not  ma- 
terial whether  the  witness  testified  to  the 
custom  on  defendant's  road  or  not :  Whitsett 
V.  Chicago,  R.  I.  <Sb  P.  R.  Co.,  67-150. 

637.  But  held,  that  the  testimony  of  a 
witness  as  to  how  he  would  do  a  particular 
act  was  not  admissible :  Ihid, 

628.  The  fact  that  a  servant  has  knowledge 
of  and  acquiesces  in  a  dangerous  custom  of 
his  co-servant  in  conducting  the  business  will 
defeat  his  right  to  recover  for  injuries  re- 
sulting to  him  from  such  custom:  Kroyv, 
Chiaago,  R.  I,  A  P.  R,  Co.,  82-857. 

629.  Qnrstlon  for  Jury:  It  is  for  the  jury 
to  determine  the  question  of  oontributory 
negligence  in  the  light  of  all  the  circum- 
stances surrounding  the  plaintiff  at  the  time 
of  the  accident :  Jeffrey  v,  Keokuk  db  D,  M, 
R.  Co,,  56-646. 

680.  The  question  whether  an  employee 
was  guilty  of  negligence  in  attempting  to  go 
on  board  a  construction  train  on  which  he 
was  to  ride  with  other  employees,  so  as  to 
defeat  his  recovery  for  injuries  caused  by  the 
sudden  movement  of  the  train  without  warn- 
ing, held  to  be  a  question  of  fact  for  the 
jury:  Boyle  v,  Chicago,  R,  J.  <&  P.  R,  Co., 
66-765. 

681.  The  question  whether  it  was  negli- 
gence in  an  employee,  being  the  foreman  of 
a  gang  of  men,  to  direct  the  workmen  what 
they  should  do  without  seeing  them  in  the 
execution  of  the  order,  held  to  be  a  question 
for  the  jury :  Houser  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  60-230. 

632.  The  jury  are  to  determine  whether 
the  employee  has  exercised  such  care  as  is  re- 
quired in  view  of  the  circumstances  of  the 
particular  case,  and  should  not  be  instructed 


that  if  the  act  attempted  is  more  than  or- 
dinarily hazardous  he  was  guilty  of  oon- 
tributory negligence:  Baird  v.  Chicago,  R, 
I.  <&  P.  R.  Co.,  61-859. 

688.  Incurring  danger:  The  fact  that  the 
act  attempted  is  more  than  ordinarily  haz- 
ardous will  not  in  itself  constitute  contribu- 
tory negligence:  Baird  v.  Chicago,  R,  I,  db 
P.  R.  Co.,  61-859;  Jeffrey  v.  Keokuk  dt  D. 
M.  R.  Co.,  56-546. 

684.  Other  cases:  Where  posts  had  been 
erected  upon  a  railway  platform  for  a  pur- 
pose not  necessary  to  nor  connected  with  the 
use  of  the  railroad,  and  the  employee  was 
injured  by  striking  one  of  them  while  in  the 
discharge  of  his  duties,  held,  that  he  could 
not  be  deemed  guilty  of  contributory  negli- 
gence in  not  looking  out  for  the  posts,  in  the 
absence  of  any  knowledge  on  his  part  that 
they  were  there  or  might  be  expected  to  be 
there :  Keama  v.  Chicago,  M.  <& St.  P.  R.  Co., 
66-599. 

685.  Where  a  workman,  under  the  direc- 
tion of  a  boss,  was  engaged  in  excavating  in 
a  bank,  and  the  boss  in  charge  of  the  work 
had  caused  efforts  to  be  made  above  to  pry 
off  overhanging  earth,  and  subsequently 
such  portion  fell  and  injured  the  workman, 
h£ld,  that  he  was  not  guilty  of  contributory 
negligence  if  from  his  point  of  observation 
there  was  no  indication  of  danger,  although 
the  employer  might  be  chargeable  with  neg- 
ligence of  the  boss  in  not  examining  whether 
the  efforts  to  pry  off  the  bank  had  not  weak- 
ened its  support  so  as  to  cause  danger  to  the 
workman :  Deppe  v.  Chicago,  R.  I.  <&  P.  R. 
Co.,  88-592. 

686.  In  a  particular  case,  ^Zd,  that  the  evi- 
dence did  not  tend  to  show  negligence  on 
the  part  of  the  company,  causing  injury  to 
its  employee,  and  did  not  show  that  at  the 
time  of  receiving  the  injury  he  was  in  the 
exercise  of  proper  care,  and  that  therefore 
the  verdict  of  the  jury  for  plaintiff  should 
have  been  set  aside :  Allen  v.  Burlington,  (7. 
R.  &  N.  R.  Co.,  64r-94. 

687.  Where  it  was  the  duty  of  plaintiff  to 
repair  cars,  field,  that  it  was  not  contributory 
negligence  on  his  part  to  go  under  the  cars 
for  that  purpose  while  they  were  standing 
upon  the  side  track  where  cars  were  re- 
paired and  without  stationing  any  one  to 
watch  for  approaching  cars,  it  being  known 
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to  the  yardmaster  that  repairs  were  to  be 
made  there:  Berry  r.  Central  R,  of  Iowa, 
40-^564. 

6SS.  Heid,  also,  that  it  was  not  out  of  the 
line  8t  duty  of  a  foreman  of  car  repairs  to 
re-examine  a  car  already  marked  in  bad 
otder  and  thereby  designated  for  return  to 
the  shops :  Ibid. 

M9.  ATerments  of  the  petition  in  a  par- 
tknilar  case,  held  not  to  show  contributory 
n^ligence :  Lvby  v,  Chicago^  R,  I,  <fc  P.  R. 
Co.,  52-168. 

d.  Liability  for  ivjurws  to  strangers; 
contributory  negligence  in  such 
cdsea. 

As  to  liability  for  injuries  to  passengers 
from  negligence,  see  Carriers,  II,  b. 

640.  NegDgenee  at  crossings:  In  deter- 
mining whether  a  railway  company  has  been 
guil^  of  negligence  so  as  to  render  it  liable 
for  injuries  received  by  a  person  crossing  the 
track,  the  question  is  not  as  to  whether  the 
accident  might  have  been  avoided  if  it  had 
been  anticipated  in  the  manner  that  it  hap- 
pened, but  whether  in  the  light  of  all  the 
existing  circumstances  the  company  exer- 
cised reasonable  care  and  diligence  to  guard 
against  danger:  Beatty  v.  Central  Iowa  R. 
Co,,  58-342. 

€41.  The  mere  construction  of  a  railway 
in  close  proximity  to  the  highway  is  not  in 
itself  an  act  of  negligence :  Ibid, 

642.  The  company  is  held  only  to  the  exer- 
cise of  ordinary  and  reasonable  care  to  pre- 
vent injury  to  i)er8ons  crossing  its  track  on 
the  public  highway:  Willoughby  v,  Chicago 
dtN.  W.  R.  Co,,  37-482. 

643.  Evidence  as  to  defects:  In  an  action 
against  the  company  for  injury  alleged  to 
have  been  caused  by  a  defective  crossing, 
evidence  is  not  admissible  to  show  similar 
injuries  received  at  a  prior  time  by  another 
party,  nor  to  show  that  immediately  subse- 
quent to  the  accident  the  crossing  was  re- 
paired by  the  company's  employees :  Hudson 
V.  Chicago  &  N.  W,  R.  Co,,  59-581. 

644.  Damages  by  fi-i^ht:  Where  a  rail- 
way company  permitted  the  public  to  cross 
its  tracks  at  a  particular  place  on  its  depot 
grotmd  where  there  was  no  highway  cross- 
ing, planking  its  tracks  for  that  purpose. 


field,  that  it  was  not  liable  for  damages 
occasioned  by  a  horse  becoming  frightened 
at  such  crossing  by  a  car  left  standing  near 
it,  such  car  not  obstructing  the  crossing 
itself:  O'Donnell  v,  Chicago,  M,  d:  St,  P.  JR. 
Co.,  69-102. 

Signs  at  crossings:  As  to  negligence  in 
failing  to  erect  a  sign  at  a  crossing,  see 
supra,  §§  284-286. 

645.  Signals  at  crossings:  Where  the 
safety  of  persons  and  property  demands  sig- 
nals, such  as  blowing  the  whistle  or  ringing 
the  bell,  to  be  given  on  approaching  a  cross- 
ing in  order  to  give  warning  of  danger  and 
opportunity  of  escape  at  a  place  where  the 
railway  crosses  the  highway,  the  failure  to 
give  sucli  signals,  in  the  absence  of  a  statute 
requiring  them,  may  be  negligence  if  so 
found  by  the  jury :  Oates  v,  Burlington,  O, 
R,  <SbM.  R  Co.,  39-45. 

646.  Even  where  the  statutes  require  sig- 
nals to  be  given  by  a  railway  company  at 
crossings,  the  omission  to  comply  with  such 
statutory  regulations  does  not  make  the  com- 
pany liable  unless  the  injury  is  caused  by 
such  neglect  without  contributory  negli- 
gence of  the  person  injured.  On  the  other 
hand,  absence  of  the  statutory  requirement 
in  that  respect  does  not  excuse  the  company 
from  liability  where  such  failure  to  give 
signals  constitutes  negligence  under  the  cir- 
cumstances of  the  case :  Artz  v,  Chicago,  JR. 
I,  (SbRR,  Co.,  84-153. 

647.  Therefore,  held,  that  where  the  sur- 
roundings were  such  that  a  person  crossing 
the  track  could  not  by  looking  back  see  the 
approaching  train,  he  could  not  recover  al- 
though there  was  no  failure  on  the  part  of 
the  persons  operating  the  train  to  give  sig- 
nals of  its  approach :  Ibid. 

648.  In  the  absence  of  other  precautions 
the  engineer  should  give  sufficient  signals  of 
the  approach  of  a  train  to  the  crossing,  but 
an  instruction  which  required  of  defendant 
the  use  of  "  great  care  and  prudence  ,  .  . 
by  ringing  the  bell  and  blowing  the  whistle,'* 
h^ld  erroneous :  Spencer  v,  Illinois  Cent,  R. 
Co,,  29-55. 

649.  It  is  not  sufficient  to  show  a  failure 
of  the  company  to  use  reasonable  care  and 
diligence  to  prevent  injury,  such  as  giving 
signals,  etc.,  where  it  is  not  shown  that  the 
failure  to  exercise  such  care  and  give  such 
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signals  caused  the  injury :  WiUoughby  v,  Chi- 
cago <fc  N.  W,  R.  Co,,  37-432. 

650.  If  in  constructing  its  road  obstruc- 
tions are  left  in  the  right  of  way  by  the  rail- 
way company  which  prevent  travelers  on  the 
road  from  seeing  the  advance  of  trains,  it  is 
negligence  on  the  part  of  the  company  to 
fail  to  give  signals  as  to  the  approach  of  such 
trains :  Funston  v.  Chicago^  R,  /.  db  P.  M, 
Co,,  61-452. 

651.  Under  such  circumstances  a  person 
approaching  the  crossing  is  not  bound  to 
stop  his  team  and  listen  for  an  approaching 
train:  Ibid. 

653.  Where,  owing  to  the  peculiar  circum- 
stances, a  signal  is  as  likely  to  increase  as  to 
diminish  danger,  failure  to  give  it  is  not  to 
he  considered  negligence :  Flattes  v,  ChicagOf 
B.  I,  <&  P.  R,  Co,,  35-191. 

658.  It  is  error  to  instruct  the  jury  that, 
as  a  matter  of  law,  the  railway  company  is 
not  liable  for  failure  to  give  such  warning 
hy  flagmen  or  proper  signals  as  will  enable  a 
traveler  approaching  a  crossing  with  the  ex- 
ercise of  reasonable  care  to  protect  himself 
from  alarm  to  the  animals  he  is  driving,  al- 
though no  collision  is  imminent:  Hart  v, 
Chicago,  R,  I,  <Sb  P.  R,  Co,,  56-160. 

65'!.  The  duty  of  giving  signals  or  warn- 
ings is  not  necessarily  confined  to  cases  where 
the  danger  is  imminent  by  reason  of  the 
train  approaching  a  crossing.  It  may  also 
.arise  in  cases  where  the  train  is  receding: 
Ibid, 

655.  The  fact  that  the  engineer  of  a  train 
approaching  a  highway  crossing,  seeing  a 
team  close  to  the  track  in  such  a  position 
(that  a  collision  will  certainly  occur  unless 
something  is  done  immediately  to  prevent  it, 
will  not  render  the  engineer  guilty  of  negli- 
gence in  sounding  the  whistle  even  though 
the  result  be  to  cause  a  collision :  Schaefert  i\ 
Chicago,  M.  4?  St,  P.  R,  Co,,  62-624. 

As  to  signals  to  employees,  see  supra, 
%%  555-560. 

656.  Speed:  No  particular  rate  of  speed 
can  be  said  to  be,  per  se,  evidence  of  negli- 
gence in  the  absence  of  statutory  regulation : 
McKonkey  v,  Chicago,  B,  <fc  Q,  R,  Co,,  40- 
^05. 

657.  While  unusual  speed  will  not  of  it- 
.self  establish  negligence,  such  speed  at  cross- 
ings or  other  places  where   men  or  brutes 


may  be  exposed  to  danger  may  be  considered 
in  connection  with  other  matters  as  showing 
negligence:  Artz  v,  Chicago,  R,  I,  dt  P.  R. 
Co.,  44-284.  ^ 

658.  The  fact  that  a  railway  train  is  run- 
ning within  the  limits  of  a  municipal  cor- 
poration at  a  rate  of  speed  which  is  prohibited 
by  ordinance  constitutes  negligence  per  se: 
CorreU  v,  Burlington,  C,  R,  cfc  M,  R,  Co., 
88-120. 

659.  Where  plaintiff  sought  to  show  neg- 
ligence on  the  part  of  the  comx>any  in  run- 
ning its  train  at  a  greater  speed  within  city 
limits  than  allowed  by  ordinance,  and  failed 
to  show  that  there  was  any  ordinance  regu- 
lating the  speed  of  trains  within  such  limits, 
held,  that  it  not  being  shown  that  the  speed 
at  which  the  train  was  run  was  in  itself  neg- 
ligence, there  could  be  no  recovery  on  that 
ground:  Lathrop  v.  Central  Iowa  R.  Co,, 
69-105. 

660.  The  speed  of  the  train,  or  the  fact 
that  it  passes  a  station  without  stopping,  or 
that,  in  such  case,  no  watchman  is  at  the 
station,  will  not  constitute  negligence  per  ae: 
Latty  V,  Burlington,  C.  R,  <St  M.  R,  Co,, 
88-250. 

Further  as  to  speed,  see  supra,  §§  416-418, 
541. 

661.  Evidence  as  to  speed  or  failare  to 
give  signals:  Where  it  was  claimed  that 
there  was  negligence  on  the  part  of  the  em- 
ployees operating  the  train  in  approaching  a 
crossing  at  too  great  a  rate  of  speed,  and 
without  signals,  held,  that  the  testimony  of  a 
witness  that  he  saw  the  train  at  a  point  nine 
hundred  feet  before  it  reached  the  crossing, 
and  at  that  time  it  was  running  at  the  given 
rate  of  speed  without  signals,  was  admissible 
on  the  question  of  negligence :  Black  v.  Bur- 
lington, C,  R,  A  M,  R,  Co,,  88-515. 

662.  While  mere  high  rate  of  speed  or 
failure  to  ring  the  boll  or  blow  the  whistle  is 
not  per  se  negligence,  yet  such  acts  furnish 
pertinent  and  competent  evidence  of  negli- 
gence from  which  the  jury  may  find  the  ex- 
istence of  negligence  in  fact :  Edson  v.  Central 
R.  Co,,  40-47. 

6'j3.  Evidence  that  a  crossing  was  not  as 
wide  or  in  as  good  a  condition  at  the  time  of 
the  accident  as  it  was  prior  to  the  construc- 
tion of  the  road  is  not  admissible  in  an  action 
to  recover  damages  for  injury  caused  by  a 
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train,  for  the  purpose  of  determining  what 
amount  of  Tigllanoe  was  required  by  the  rail- 
way company  in  the  use  of  signals  and  the 
operation  of  trains  approaching  such  cross- 
ing: Funston  v,  Chicago,  R.  T.  <&  P.  R.  Co., 
61-453. 

664.  Other  eases  of  negligence:  Employ- 
ees operating  a  railway  car,  seeing  a  person 
approach  the  track  in  front  of  it  with  the  ap- 
parent intention  of  going  upon  it  without 
discovering  the  car,  are  required  in  the  exer- 
cise of  ordinary  care  to  check  its  speed  and 
stop  it,  but  they  have  also  a  right,  on  discov- 
ering the  person  on  the  track,  to  suppose  that 
he  will  exercise  ordinary  prudence  in  remov- 
ing himself  from  danger :  Moore  v.  Central  R. 
of  Iowa,  47-688. 

665.  It  is  negligence  on  the  part  of  a  rail- 
way company  to  allow  a  freight  car  to  be 
violently  thrown  back  without  warning 
against  detached  cars  that  are  in  process  of 
being  unloaded,  and  a  person  properly  en- 
gaged in  unloading  such  cars  and  injured 
thereby  may  recover  although  the  company 
was  not  aware  of  the  fact  that  he  was  there, 
or  may  not  have  expressly  consented  to  his 
bemg  there,  if  it  appears  that  the  person  in- 
jured was  at  the  time  rightfully  engaged  in 
unloading  the  cars.  It  would  be  sufficient 
to  hold  the  company  liable  for  negligence  if 
it  had  a  reasonable  ground  to*  believe  that 
some  person  might  be  rightfully  so  engaged : 
Watson  V,  Wabash,  St.  L.  <Sb  P.  R.  Co.,  66- 
164. 

666.  PlaintiflTs  intestate  was,  while  helpless 
from  intoxication,  ejected  by  the  conductor 
of  a  train  from  the  cars  of  defendant  and 
left  near  the  track  at  a  station.  Six  hours 
later  he  was,  without  carelessness  of  its  oper- 
ators, killed  half  a  mile  from  the  station. 
Held,  that  to  entitle  plaintiff  to  recover  he 
most  show  that  the  killing  was  the  proximate 
result  of  the  act  of  defendant's  agent :  Haley 
V.  Cfiicago  dt  N.  W.  R.  Co.,  21-15. 

667.  In  such  case,  held,  that  the  attention 
of  the  jury  should  have  been  called  to  the 
question  whether  intestate  had  so  far  recov- 
ered his  faculties  when  the  injury  occurred 
as  to  enable  him  to  understand  the  danger  of 
being  on  the  track  while  trains  of  cars  were 
passing:  Ilnd. 

66S.  In  an  action  against  a  railway  com- 
pany for  negligence  in  causing  a  child  to  fall 


from  a  bridge,  it  is  not  necessary  to  show 
that  the  train  of  defendant  actually  struck 
the  child :  McMillan  v.  Burlington  <fc  M.  R. 
R.  Co.,  46-231. 

689.  Where  the  plaintiff,  seeking  to  recover 
from  the  company  for  injuries  received  by  . 
being  run  over  by  an  engine,  alleged  that  the 
engine  causing  the  injury  was  placed  in  the 
hands  of  an  incompetent  person,  held,  that  if 
the  engine  was  properly  handled,  the  usual 
signals  given  when  it  was  moved,  and  the 
rate  of  speed  was  not  too  great,  then  it  was 
immaterial  whether  the  person  in  charge  was 
experienced  or  not,  the  right  to  run  tlie  en- 
gine at  the  time  it  was  being  run  being  con- 
ceded: Armil  v.  Chicago,  B.  <Sb  Q.  R.  Co., 
70-130. 

670.  Negligence  as  to  Infants:  If  a  child* 
is  in  such  position  and  employment  as  to 
fvu*nish  a  reasonable  ground  to  apprehend 
that  it  will  get  upon  the  track  and  be  sub- 
ject to  injury,  then  reasonable  care  and  dili- 
gence will  require  a  stoppage  of  the  train  to 
avoid  injury,  and  whether  the  circumstances 
were  such  as  reasonably  require  a  resort  to 
such  measures  when  the  child  is  not  upon  the 
track,  nor  in  a  condition  to  be  injured  if  he 
does  not  approach  nearer  the  track,  is  a 
question  of  fact  for  the  jury:  Walters  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  41-71. 

As  to  contributory  negligence  of  infants, 
see  Negligence,  g§  165-169. 

671.  Burden  of  proof;  happening  of  an 
accident:  Where  a  car  door  fell  from  a  mov- 
ing train  and  injured  plaintiff,  held,  that 
mere  proof  of  the  accident  and  its  attending 
circumstances  did  not  raise  the  presumption 
of  negligence  on  the  part  of  defendant: 
Case  V.  Chicago,  R.  I.  <fcP.  R.  Co.,  64-762; 
S.  C,  69-449. 

Further  as  to  happening  of  an  accident  as 
evidence  of  negligence,  see  supra,  §§487, 488, 
and  Evidence,  §§  874-877. 

672.  Contributory  negligence  of  person 
injured  at  crossing:  A  railway  company 
and  a  person  passing  on  a  highway  crossing 
such  railway  have  equal  rights  at  the  cross- 
ing, and  the  right  of  each  party  is  qualified 
and  abridged  to  some  extent  by  that  of  the 
other:  Hart  v.  Chicago,  R.  I,  <fc  P.  R.  Co., 
56-166. 

673.  But  while  the  rights  of  a  traveler 
and  the  company  at  a  crossing  are  equal,  the 
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traveler  must  yield  the  right  of  way  and 
will  be  guilty  of  contributory  negligence  if 
he  goes  upon  the  track  in  the  presence  of 
danger  from  an  approaching  train :  Black  v. 
Burlington,  C.  R.  &  M.  R.  Co.,  38-515. 

674.  Duty  to  look  and  listen:  Where  a  per* 
son  knowingly  about  to  cross  a  railway  may 
have  an  unobstructed  view  of  the  track  so  as  to 
know  of  the  approach  of  a  train  in  sufficient 
time  to  avoid  injury  from  it,  he  cannot,  as  a 
matter  of  law,  recover,  although  tlie  com- 
pany may  be  also  negligent  in  failing  to  per- 
form the  statutory  requirements:  Artz  v. 
Chioago,  R,  I,  &  P.  -K.  Co,,  34-153. 

675.  Where  the  plain  and  undisputed  facts 
show  that  plaintiff,  at  the  place  where  he  at- 
tempted to  cross  the  track  and  was  injured, 
had  such  an  unobstinicted  view  of  the  track 
as  that  if  he  had  looked  he  could  have  seen 
the  approaching  train,  field,  that  as  his  own 
negligence  must  have  directly  contributed  to 
the  injury,  he  could  not  recover,  notwith- 
standing his  own  testimony  to  the  effect  that 
he  looked  for  the  train  before  going  upon  tiie 
crossing  and  did  not  see  it,  and  that  a  verdict 
for  plaintiff  in  such  case  must  be  set  aside  on 
ai>peal:  Ibid, 

676.  But  if  the  view  of  the  railway,  as  the 
crossing  is  approached  upon  the  highway,  is 
obstructed  by  any  means  so  as  to  render  it 
impossible  or  difficult  to  learn  of  the  approach 
of  a  train,  or  there  are  conflicting  circum- 
stances  connected  with  the  accident  calculated 
to  deceive  or  throw  a  person  off  his  guard, 
then  the  question  whether  there  was  negli- 
gence on  the  part  of  plaintiff  under  the 
circumstances  becomes  a  question  of  fact  for 
the  jury:  Ibid, 

677.  On  a  subsequent  appeal  in  the  same 
case,  however,  held,  that  the  evidence  was 
different  and  did  not  necessarily  show  con- 
tributory negligence,  and  the  verdict  for 
plaintiff  was  allowed  to  stand :  Artz  v,  Chi- 
cago, R,  I,  &  P.  R,  Co,,  44-284. 

678.  The  testimony  of  the  party  injured 
or  the  person  having  charge  of  a  conveyance 
in  which  such  party  was  riding,  that  he  was 
constantly  watching  for  the  train  without 
seeing  it,  will  not  establish  want  of  con- 
tributory negligence,  nor  even  create  a  con- 
flict in  the  evidence  with  reference  thereto, 
where  the  conceded  or  undisputed  facts 
show  that  such  testimony  cannot  be  true: 


Payne  v.    Chioago,    R,   I.  <St  P.  R,  Co,, 
89-528. 

679.  It  is  the  duty  of  a  person  about  to  go 
upon  a  railroad  track  to  look  for  danger,  and 
if  it  appears  that  by  taking  this  precaution 
he  might  have  seen  the  approaching  train^ 
he  will  be  presumed  guilty  of  contributory 
negligence  in  case  of  an  accident :  Starry  v„ 
Dubuque  <St  S,  W,  R^  Co.,  51-419. 

680.  It  is  the  duty  of  one  going  upon  a 
railway  track  to  employ  the  senses  of  seeing 
and  hearing  to  ascertain  whether  a  train  is 
approaching,  and  neglect  to  do  so  consti- 
tutes negligence  which  will  defeat  a  recov- 
ery: Lang  v.  Holiday  Creek  R,,  etc,  Co,, 
49-469. 

681.  As  a  matter  of  law.  one  who  in  ap- 
preaching  a  railroad  knowing  that  a  train  ia 
coming,  but  not  the  direction  that  it  is  run- 
ning, and  unable  to  have  a  view  of  the  track 
in  one  direction,  is  negligent  in  attempting 
to  cross  the  track  without  exercising  suffi- 
cient care  in  determining  that  the  train  is 
not  upon  the  part  of  the  track  concealed 
from  his  view  within  a  distance  which  would 
deter  a  man  of  ordinary  prudence  from  at- 
tempting to  cross  the  track :  Griffin  v,  Chi- 
cago, R.  I,iSbP,  R,  Co,,  68-638. 

683.  Where  a  party  approaching  a  cross- 
ing where  trains  ai'e  in  the  habit  of  switching, 
and  knowing  that  the  train  which  had  just 
passed  and  stopped  might  back  up,  drove  on 
without  waiting  to  see  whetlier  it  would  back 
up  or  not,  held,  that  he  was  guilty  of  negli- 
gence such  as  to  defeat  his  recovery :  Ken- 
nedy V,  Chicago  <fc  N,  W.  R,  Co.,  68-559. 

688.  While  it  is  the  duty  of  one  about  to 
cross  a  railroad  track  to  take  every  reason- 
able precaution  to  ascertain  if  the  train  is 
approaching,  any  satisfactory  evidence  that 
the  train  is  not  approaching  is  sufficient  to 
warrant  him  in  crossing,  and  he  is  not  re- 
quired, as  a  matter  of  law,  to  stop  and  listen 
or  look  up  and  down  the  track  before  cross- 
ing: Spencer  v,  lUinoia  Cent,  R.  Co,,  29-55. 

684.  A  person  approaching  a  railway  cross- 
ing of  which  he  has  knowledge  must  exer- 
cise ordinary  care  and  precaution  to  prevent 
injury  by  looking  up  and  down  the  track  and 
listening  for  any  approaching  train:  Dodge 
V,  Burlington,  C,  R,  <£rif.  R.  Co.,  34-276. 

685.  It  is  contributory  negligence  in  a 
party  to  go  upon  a  railroad  track  or  walk 
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thereon  lengthwise  without  looking  for  or 
taking  anj  precaution  against  danger,  and  if 
it  appears  that  he  might  by  due  precaution 
have  seen  and  avoided  the  injury,  he  cannot 
recover  even  though  he  was  rightfully  upon 
the  track  and  the  employees  of  the  company 
were  guilty  of  negligence  in  connection  with 
the  injury :  Carlin  v,  Chicaijo,  R,  I.  <Sb  P.  R. 
Co.,  37-316. 

6S6.  It  is  contributory  negligence  on  the 
part  of  a  person  about  to  cross  a  railway 
track  at  a  highway  crossing  neither  to  stop 
his  team  nor  make  any  effort  to  see  or  hear 
the  train  before  driving  upon  the  track, 
where  if  he  had  stopped  to  look  and  listen  he 
could  have  seen  the  train.  In  such  case  he 
cannot  recover:  Benton  v.  Central  R,  of 
Iowa,  42-192. 

687.  A  person  injured  by  collision  with  a 
train  at  a  crossing  cannot  recover  if  it  ap- 
pears that  he  was  negligent  in  a  manner 
materially  contributing  to  the  accident,  al- 
though the  company  was  also  negligent  in  not 
giving  the  usual  signals :  Schaefert  v.  Chi- 
cago, M.  <fc  St  P.  R.  Co.,  62-624. 

688.  Where  a  person  familiar  with  the 
approaches  to  a  railway  drove  along  the 
highway  and  stopped  to  look  and  listen 
where  it  would  not  have  been  possible  to  see 
the  train  if  it  had  been  approaching,  but 
drove  from  that  point  onto  the  crossing  at 
a  fast  trot  without  stopping  to  look  for  the 
train  at  a  point  before  reaching  the  track 
where  he  might  have  seen  it  if  he  had 
looked,  held,  that  he  was  guilty  of  contrib- 
utory negligence :  Ibid. 

689.  A  person  approaching  a  railroad 
where  there  is  an  unobstructed  view  of 
the  track,  and  where  there  is  nothing  tend- 
ing to  confuse  him  or  divert  his  attention  so 
as  to  excuse  him  from  looking  and  listening 
for  an  approaching  train,  is  chargeable  with 
negligence  in  failing  to  look  and  listen. 
He  cannot  recover  for  injuries  thus  received : 
Pence  V.  Chicago,  R.  I.  <St  P.  P.  Co.,  6^-746. 

690.  So  held  where,  in  approaching  the 
first  of  two  pai'allel  tracks,  the  traveler  was 
guilty  of  such  negligence,  and  though  escap- 
ing injury  from  the  approaching  train  his 
horse  became  frightened  and  uncontrollable, 
and  he  was  injured  by  a  train  on  the  sec- 
ond track  which  he  did  not  see  and  might 
not  have  been  able  to  see  by  reason  of  the  I 


obstruction  offered  by  the  train  on  the  first 
track:  Ibid. 

691.  In  an  action  for  injuries  received  from 
a  train  at  a  railway  crossing,  held,  that  the 
following  instructions  were  correct,  and  that 
it  was  error  to  refuse  them:  "If  you  find 
from  the  evidence  that  the  plaintiff,  knowing 
of  the  position  of  the  railway  track,  and  that 
trains  were  running  frequently  thereon,  ap- 
proached the  crossing  without  looking  in  the 
direction  from  which  the  train  was  coming, 
and  without  stopping  his  team  to  listen  for 
the  approaching  train,  so  closely  that  he  was 
unable  to  stop  his  horses  before  getting  upon 
the  track,  and  in  consequence  thereof  the 
collision  occurred,  plaintiff  cannot  recover  in 
this  action."  "  If  you  find  from  the  evidence 
that  plaintiff  could  have  seen  the  approach- 
ing train  by  looking  in  the  direction  of  it 
before  he  reached  the  crossing  and  in  time  to 
have  avoided  a  collision  by  ordinary  care,  and 
omitted  to  do  so,  such  omission  was  negli- 
gence and  you  should  find  for  defendant." 
Haines  v,  Illinois  Cent.  R.  Co.,  41-227. 

692.  Also  held  error  to  refuse  instructions 
announcing  the  same  general  doctrine,  With 
specific  applications,  as  to  the  duty  of  a  per- 
son about  to  cross  the  railway  track  to  stop 
and  listen  when  the  view  is  obstructed,  even 
though  a  general  instruction  to  the  same 
effect  was  given :  Ibid. 

698.  Although  the  rule  is  that  where  a 
person  voluntarily  goes  upon  a  railway  track 
where  there  is  an  unobstructed  view  of  the 
track,  and  fails  without  excuse  to  look  or 
listen  for  danger,  he  is  guilty  of  contributory 
negligence,  yet,  if  the  highway  is  obstructed 
by  any  means  so  as  to  render  it  impossible  or 
difficult  to  learn  of  the  approach  of  a  train, 
or  there  are  conflicting  circumstances  calcu- 
lated to  deceive  or  throw  a  person  off  his 
guard,  then  the  question  whether  the  person 
was  guilty  of  contributory  negligence  under 
the  circumstances  is  one  of  fact  for  the  jury : 
Laverenz  v,  Chicago,  P.  J.  <&  P.  P.  Co.,  56- 
689. 

694.  A  person  about  to  cross  a  railway 
track  has  the  right  to  presume,  until  the  con- 
trary appears,  that  the  company  will  not 
run  its  cars  at  an  unlawful  rate  of  speed,  and 
it  will  not  constitute  contributory  negligence 
to  act  upon  such  presumption:  Correll  v, 
Burlington,  C,  P.  <&  M.  P.  Co.,  38-120. 
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695.  While  a  person  cannot  ordinarily, 
without  exercising  care,  go  upon  a  railway 
track  without  looking  for  the  approach  of 
cars,  yet,  hddy  that  a  person  stepping  upon 
the  track  after  a  train  had  just  passed  was 
not  negligent  in  not  looking  out  for  another 
train  at  a  shorter  interval  than  trains  usually 
run,  and  that  being  struck  by  a  portion  of 
the  train  which  had  become  separated  and 
was  following  at  a  short  distance  after  the 
main  portion,  he  was  not  guilty  of  contribu- 
tory negligence  in  not  having  looked  for  or 
anticipated  such  an  accident :  Farley  v,  Chi- 
cago, R,  I,  &  P.  R.  Co,,  5^337. 

696.  So.  where  a  person  approaching  a 
crossing  with  a  team  saw  the  regular  train 
pass,  and  saw  another  person  who  had  been 
awaiting  the  passage  of  such  train,  drive 
ui>on  the  crossing  and  cross  in  safety,  field, 
that  he  was  not  guilty  of  contributory  negli- 
gence in  not  stopping  to  listen  for  another 
train  which  approached  without  signals,  the 
obstruction  on  the  right  of  way  being  such 
as  to  prevent  his  seeing  such  approaching 
train:  Funatonv,  Chicago,  B.  I.  <Sb  P.  R.  Co., 
61-452. 

697.  The  statute  (Code,  §  1307)  making 
every  railway  company  liable  for  all  dam- 
ages sustained  by  any  person,  including  em- 
ployees of  the  company,  in  consequence  of 
any  neglect  of  the  agents,  etc.,  of  the  com- 
pany, does  not  exonerate  the  injured  party 
from  the  necessity  of  exercising  reasonable 
care:  Murphy  v,  Chicago,  R.  I.  dbP.  R,  Co., 
45-661. 

69S.  Negligence  in  going  upon  track; 
trespassers:  Where  it  appeared  that  the  per- 
son injured  was  walking  upon  the  track  of 
a  railway,  and  it  did  not  appear  that  he  took 
any  precaution  to  avoid  being  run  over  by 
trains  operated  thereon,  held,  that  there  could 
not  be  a  recovery  for  such  injury,  and  the 
verdict  against  the  railway  should  be  set 
aside:  Lang  v.  Holiday  Creek R.  Co.,  43-677. 

699.  A  person  who  goes  upon  a  railway 
track  without  permission,  and  carelessly  ex- 
poses himself  to  danger,  cannot  recover  for 
injuries  received  through  the  negligence  of 
the  company  unless  after  the  fact  of  danger 
became  known  to  the  employees  of  the  com- 
pany they  might  have  avoided  the  injury. 
The  company  owes  to  a  trespasser  no  duty, 
and  is  not  liable  for  failure  to  watch  for  him 


before  discovering  the  fact  of  his  being  in  a 
position  of  danger :  Masser  v.  Chicago,  R.  I. 
iSbP.  R.  Co.,  68-602. 

700.  A  boy  eleven  years  of  age  is  usually 
possessed  of  such  knowledge  and  judgment 
as  to  be  guilty  of  contributory  negligence  in 
going  upon  a  railway  track  and  exposing 
himself  to  danger  from  passing  trains :  Ibid, 

701.  A  person  who,  for  his  own  pleasure 
or  convenience,  goes  upon  the  track  of  a  rail- 
way at  a  point  other  than  the  crossing,  al- 
though he  does  not  become  a  trespasser  in  a 
legal  sense,  has  no  right  to  demand  that  per- 
sons operating  the  trains  of  the  company 
shall  be  on  the  lookout  to  save  him  from  in- 
jury.  While  it  is  true  that  if  the  employees 
of  the  road  discover  the  danger  of  such  per- 
son, and  can  afterward  avoid  injury  to  him 
by  the  exercise  of  ordinary  care,  it  will  be 
their  duty  to  do  so,  and  the  company  will  be 
liable  for  their  failure  in  such  duty,  yet,  if 
they  did  not  become  aware  of  such  danger 
the  company  will  be  held  liable.  It  is  not 
obligatory  upon  the  agents  of  the  company 
to  be  on  the  lookout  for  such  a  person: 
McAllister  v.  Burlington  <&  N.  W.  R.  Co., 
64-395. 

702.  It  is  contributor}'  negligence  for  a  per- 
son to  walk  upon  the  track  of  a  railroad, 
whether  laid  in  the  street  or  through  an  open 
field,  and  he  who  deliberately  does  so  will  be 
presumed  to  assume  the  risks  which  he  may 
encounter.  Such  a  case  is  different  from  the 
crossing  of  a  railroad,  which  may  be  unavoid- 
able: Ibid. 

708.  The  fact  that  a  person  is  a  trespasser 
upon  the  track  will  not  excuse  the  death  of 
such  person  caused  by  negligence  on  the 
part  of  the  company*s  employees  and  without 
negligence  on  the  part  of  deceased,  and  facts 
which  would  be  sufficient  to  constitute  ordi- 
nary diligence  as  against  a  trespasser  might 
not  be  sufficient  to  show  ordinary  diligence 
as  against  a  person  properly  upon  the  track 
by  permission :  Murphy  v.  Chicago,  R.  I,  db 
P.  R.  Co.,  38-539. 

704.  A  license  to  use  the  track  of  a  railroad 
may  be  inferred  from  acquiescence  in  long 
use  in  that  way  by  the  public  with  the  knowl- 
edge of  the  company :  Ibid. 

705.  Where  a  boy  about  eleven  years  of 
age  was  found  in  a  freight  car  of  defendant 
and  ordered  out  by  the  conductor  while  the 
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train  was  in  motion,  and  in  getting  out  was 
killed,  hdd,  that  the  trespass  would  not  oon- 
Btitate  such  contributory  negligence  as  to  ex- 
cuse the  negligence  of  the  conductor  in 
ordering  deceased  from  the  car  while  the 
train  was  in  motion,  and  that  while  the  act 
of  deceased  in  attempting  to  get  from  the 
car  under  such  circumstances^  might  be  con- 
sidered by  the  jury  in  determining  whether 
he  was  guilty  of  contributory  negligence,  it 
would  not  necessarily  amount  to  such  negli- 
gence in  a  boy  of  that  age :  Benton  v.  Chv 
cago,  JJ.  I.  <fe  P.  E,  Co.,  55-496. 

VIL  Ofekation  of  railway;  regu- 
lation OF  RATES,  ETO. 

As  to  rates  for  transportation  of  goods  and 
unjust  discriminations,  see  Cahbiebs,  I,  d ; 
and  as  to  passengers,  see  Carbiebs,  §§  114- 
119. 

706.  Posting  of  rates:  The  statutory  pro- 
Tision  requiring  the  fixing  of  maximum 
rates  for  each  year  and  posting  the  same  at 
all  stations  (9  O.  A.,  ch.  169,  §  2;  similar  to 
Code,  g  1804),  held  not  in  conflict  with  the 
federal  constitution  as  a  regulation  of  com- 
merce between  the  states :  Fuller  v,  Chicago 
dtN.  W.R.  Co.,  31-187. 

707.  Under  such  statute,  held,  also,  that 
the  receiving  of  higher  rates  than  those 
posted  subj'^'cted  the  company  to  the  pen- 
alties imposed  by  the  statute  without  it 
being  shown  that  such  overcharge  was  wil- 
ful: FuUer  v,  Chicago  <Sb  N.  W.  R  Co.,  81- 
211. 

708.  Statutory  regulation  of  rates:  Un- 
der statutory  provisions  fixing  maximmn 
rates  (15  G.  A.,  ch.  68;  McClain's  Ann.  Stat., 
368),  held,  that  the  statute  determines  the 
charges  which  shall  be  considered  excessive, 
but  the  injured  party  may  waive  the  tort 
created  ^y  statute  and  sue  upon  his  implied 
contract  raised  by  the  law,  whereby  a  car- 
rier is  obligated  to  repay  to  the  consignee  or 
consignor  of  property  shipped  all  sums 
exacted  in  excess  of  reasonable  compensa- 
tion. In  such  case  plaintiff  need  not  show 
that  he  made  objection  or  protest  prior  to 
the  payment  which  was  exacted  in  ex- 
cess of  reasonable  compensation:  Heiser- 
man  v,  Burlington,  C.  B.  iSt  N.  B.  Co.,  63- 
732. 


709.  In  such  case  an  action  will  not  be 
barred  in  two  years  under  the  provision  re- 
lating to  suits  to  recover  a  statute  i)enalty, 
but  will  stand  on  the  same  footing  as  any 
action  on  implied  contract :  Tbid. 

710.  This  statutory  provision  held  not  an 
impairment  of  the  charter  of  a  railroad 
granted  before  its  enactment,  for  the  reason 
that  as  the  charter  of  the  company  did  not 
establish  the  maximum  charges,  it  was  com- 
petent for  the  legislature  to  do  so  after- 
wards. Nor  is  such  legislation  unconstitu- 
tional by  reason  of  not  being  of  uniform 
operation :  Chicago,  B.  <fc  Q.  JR.  Co.  v.  loica, 
94  U.  a  115. 

711.  Blscriml nation:  Under  a  statute  pro- 
hibiting discriminations (17  G.  A.,  ch.  77,  §  11 ; 
McClain's  Ann.  Stat.,  367),  held,  that  the  bur- 
den was  upon  plaintiff  suing  for  the  penalty 
provided  for  violation  thereof  in  making  dis- 
criminations against  him  to  show  not  only 
that  the  charges  were  **for  a  like  service 
from  the  same  place,"  but  also  that  they 
were  "upon  like  condition:"  Paxon  v, 
Illinois  Cent  B.  Co.,  56-427. 

712.  The  extortion  or  unjust  discrimina- 
tion contemplated  in  §  13  of  the  same  act 
is  such  as  arises  from  extortion  ate  or  dis- 
criminating charges  and  not  such  as  arises 
from  failure  or  refusal  to  furnish  transporta- 
tion, or  to  furnish  cars,  nor  does  g  10  of  that  act 
make  any  provisions  against  discriminating 
in  furnishing  cars  or  transportation  of  prop- 
erty. It  simply  imposes  duties  which  the 
common  law  lays  upon  all  carriers  with 
others  relating  to  the  furnishing  of  cars  and 
the  transportation  of .  cars  delivered  to  the 
railroad  by  a  connecting  road.  The  penalty 
in  treble  damages  provided  in  §  13  is  there* 
fore  not  applicable  to  such  discrimination: 
Bond  V.  Wabash,  St.  L.  <St  P.  B.  Co.,  67- 
712. 

7 1 8.  This  statute  so  far  as  it  imposes  a  for- 
feiture for  doing  acts  therein  prohibited  is  to 
be  regarded  as  penal  and  cannot  be  extended 
by  implication :  Ibid. 

714.  Recoyery  for  illegal  charges:  Under 
a  statute  imposing  upon  any  railway  com- 
pany charging  excessive  rates  a  forfeiture  to 
be  recovered  by  the  peraon  injured,  and  pro- 
viding that  any  agent  or  officer  of  such  cor- 
poration violating  or  being  a  party  to  the 
violation  of  any  of  the  provisions  of  the  act 
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should  be  guilty  of  a  misdemeanor  and  pun- 
ished accordingly,  held,  that  where  an  agent 
was  himself  a  shipper,  and  accounted  and 
turned  over  to  the  company  charges  for  ship- 
ments made  by  him  at  illegal  rates,  he  and 
the  company  were  in  pari  delicto  as  to  such 
charges,  and  that  he  could  not  recover  the 
same  in  an  action  against  the  company: 
Steever  v.  Illinois  Cent  R.  Co.,  6)^71. 

715.  Regnlation  of  interstate  commerce: 
The  state  cannot  by  statute  regulate  rates 
of  transportation  under  one  entire  contract, 
from  a  point  within  to  a  point  without  the 
state.  Such  regulation  would  be  an  interfer- 
ence with  the  power  of  the  federal  govern- 
ment to  regulate  interstate  commerce: 
Carton  v.  Illinois  Cent.  jR.  Co.,  59-148; 
Reiser  v.  Illinois  Cent,  R.  Co.,  6  McCrary, 
406. 

7 IB.  Where  the  railway  obligates  itself  to 
carry  to  another  point  within  the  state  and 
deliver  to  a  connecting  carrier,  its  contract 
is  not  one  for  transportation  to  a  point  be- 
yond the  state :  Heiserman  v.  BurHngton,  U. 
ILi&N.R.  Co.,  63-782.   • 

717.  Under  a  statute  regulating  transfers 
of  freight,  passengers  and  express  matter  by 
railways  in  the  state  terminating  at  or  near 
Ck>uncil  Bluffs,  and  railways  connecting 
therewith,  held,  that  the  word  "transfer" 
expressed  the  act  of  removing  freight,  pas- 
sengers and  express  matter  from  the  custody 
of  one  earner  to  that  of  another  for  the  pur- 
pose of  completing  their  transpoi-tation  to 
the  place  of  destination,  and  included  both 
the  transfer  of  loaded  cars  from  the  one 
to  the  other,  and  the  transfer  of  freight  and 
passengers  from  the  cars  of  one  to  the  cars 
of  the  other,  and  was,  therefore,  an  interfer- 
ence with  interstate  commerce:  Council 
Bluffs  V.  Kansas  City,  St.  J.  <fc  C.  B.  R.  Co., 
45-338. 

718.  Regulation  of  speed:  An  ordinance 
regulating  the  rate  of  speed  of  cars  within 
city  limits  is  applicable  to  the  switch  yards 
of  the  company,  and  is  not  to  be  limited  to 
places  where  the  public  have  a  right  to 
travel :  Crowley  v.  BurliTigton,  C.  R.  <St  N.  R. 
Co.,  65-658. 

Contracts  limiting  liability:  As  to  the 
liability  of  common  carriers  or  carriers  of 
passengers,  and  contracts  limiting  such  ha- 
bility,  see  Carriers. 


Vni.  Liability  for  acts  and  oon- 

TBAOTS  OF  OFFICERS  AND  AGENTS. 

719.  A  station  agent  being  appointed  by 
the  company  for  the  purx>oee  of  transacting 
its  business  at  that  place,  and  authorized  to 
contract  in  the  name  of  the  company  for 
transportation  of  property  and  to  receive  it 
for  shipment,  shippers  have  aright  to  assume, 
in  the  absence  of  information  to  the  contrary, 
that  such  agent  has  the  authority  to  contract 
for  the  doing  of  whatever  is  reasonably 
necessary  to  be  done  in  the  shipment  of  prop- 
erty. By  placing  him  in  charge  of  its  busi- 
ness and  empowering  him  to  contract  with 
reference  to  such  shipments,  the  company 
holds  him  out  as  possessing  the  authority  to 
contract  with  reference  to  all  the  necessary 
and  ordinary  duties  of  the  business,  and  can- 
not, for  the  purpose  of  defeating  its  liability 
upon  a  contract  made  by  him  within  the  ap- 
parent scope  of  his  authority,  show  that  in 
making  it  the  agent  acted  in  violation  of  his 
authority,  of  which  the  shipper  had  no  notice. 
(Overruling  Wood  v.  Chicago,  M.  &  St.  P.  R. 
Co.,  59-196):  Wood  v.  Chicago,  M.  <fc  St.  P. 
R.  Co.,  68-491. 

720.  Authority  of  company's  physician: 
To  authorize  recovery  against  a  railroad  com- 
pany for  meals  furnished  to  nurses  and  rela- 
tives of  an  injured  employee,  on  the  order  of 
the  physician  of  the  company,  express  au- 
thority on  the  part  of  the  physician  to  make 
such  contract  binding  on  the  company  must 
appear.  It  cannot  be  implied:  BushneU  v, 
Chicago  &  N.  W.  R.  Co.,  69-620. 

721.  A  condnctor  of  a  train  has  authority, 
when  the  proper  and  safe  management  of 
the  train  so  requires,  to  employ  a  brakeman 
to  take  the  place  of  one  who  is  absent,  and 
the  person  thus  employed  is,  for  the  time 
being, an  employee  of  the  company:  Sloan 
V.  Central  Iowa  R.  Co.,  62-728. 

722.  Tlie  company  is  not  liable  for  mistake 
of  judgment  of  a  conductor  if  he  acts  as  an 
ordinary  and  prudent  man  would  do  under 
the  circumstances:  Dunlavy  v.  Chicago,  R. 
I.  &P.R.  Co.,  66-435. 

723.  lYho  deemed  employee:  The  term 
employee,  in  connection  with  railroads,  em- 
braces conductors,  agents,  superintendents 
and  others  engaged  in  operating  the  road, 
but  not  contractors  and  persons  constructing 
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the  road-bed  or  laying  the  track:    Ney  v, 
Dubuque  db  S.  C.  R.  Co,,  20-347. 

1 24.  Criminal  nets  of  employees:  A  rail- 
road company  is  not  liable  for  criminal  and 
wilful  acts  of  its  engineer  in  operating  its 
train:  De  Camp  v,  Missisidppi  cfc  M,  R.  Co,, 
13-348 ;  Cooke  v,  lUiivoU Cent.  R,  Co,,  30-202. 

725.  Acts  alleged  to  have  been  committed 
by  employees  of  a  railroad  operating  a  train 
in  making  an  assault  and  battery  upon 
plaintiff,  he  not  being  a  passenger  upon  or 
in  any  way  connected  with  the  company  or 
its  train,  held  to  be  so  wholly  disconnected 
with  the  employment  in  which  defendant 
doing  the  act  was  engaged  that  the  railway 
company  could  not  be  held  liable  therefor: 
Porter  v.  Chicago,  R,  I,  <fc  P.  R,  Co,,  41-358. 

726.  An  employer  is  liable  for  the  wilful 
or  criminal  acts  of  an  employee  done  in  the 
coarse  of  his  employment.  Having  placed 
the  employee  in  a  position  to  do  wrong,  and 
it  being  done  in  the  course  of  the  employ- 
ment, the  intent  with  which  it  was  done 
should  not  affect  the  employer's  liability.  So 
hdd  in  case  of  an  assault  by  a  brakeman 
upon  a  passenger  made  in  resisting  his  en- 
trance into  a  passenger  car:  McKinley  v. 
Chicago  <fe  N.  W.  R,  Co,,  44-314. 

727.  A  person  who  by  refusal  to  pay  fare 
is  a  trespasser  and  not  a  passenger  in  a  car, 
and  is  expelled,  cannot  in  an  action  on 
breach  of  contract  for  such  expulsion  re- 
cover for  misconduct  of  the  conductor  and 
brakeman  in  expelling  him  with  undue  vio- 
lence: Stone  V.  Chicago  <fc  N.  W.  R,  Co,, 
47-82. 

728.  The  employer  is  not  liable  for  wilful 
injury  done  by  the  employee  though  done  in 
the  course  of  his  employment,  unless  the 
employee's  purpose  was  to  serve  his  employer 
by  the  wUf ul  act.  Where  the  employee  is 
not  acting  in  the  course  of  his  employment, 
the  main  purpose  of  the  employee  to  serve 
his  employer  has  no  tendency  to  bring  the 
act  within  the  course  of  his  employment. 
Therefore,  where  the  question  is  as  to 
whether  the  employer  is  liable  for  wilful 
injury  done  by  the  employee  within  the 
coarse  of  his  employment,  it  is  not  a  proper 
inquiry  whether  the  employee's  purpose  was 
to  serve  his  employer  by  the  wilful  act: 
Marion  v.  Chicago,  R,I.<SbP,  R,  Co,,  59-428. 

729.  If  a  brakeman  is  authorized  to  re- 
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move  persons  from  the  train  the  company  is 
liable  for  any  wilful  wrong  he  may  have 
done  in  removing  such  a  person,  and  it  is 
wholly  immaterial  what  motive  he  had  for 
the  act :  Marion  v,  Chicago,  R,  I.  <&  P.  R, 
Co.,  64-668. 

730.  Therefore,  it  being  held  that  in  a  par- 
ticular case  a  brakeman  had  the  authority  to 
remove  a  trespasser  from  the  train,  held,  that 
the  co^ppany  was  liable  for  improper  exercise 
of  such  authority,  and  that  the  fact  that  the 
brakeman  wilfully  effected  such  removal  un- 
der circumstances  causing  great  injury  to 
the  trespasser  would  not  relieve  the  company 
from  liability :  Ibid. 

731.  A  conductor  may  give  to  a  brakeman 
the  authority  to  remove  a  trespasser  from  the 
train  without  giving  him  a  special  order  in 
each  particular  case:  Ibid. 

732.  In  an  action  against  a  railway  com- 
pany for  injuries  sustained  from  insolent, 
abusive  and  offensive  speech  to  a  passenger 
by  a  conductor,  held,  that  it  was  error  to 
cast  upon  plaintiff  the  burden  of  proving 
that  the  misconduct  of  the  conductor  was 
without  reasonable  cause  or  provocation  on 
the  part  of  plaintiff.  If  any  reasonable  cause 
or  provocation  existed  it  was,  in  effect,  a  de- 
fense to  be  proven  by  defendant :  Bryan  v. 
Chicago,  R.  I,  <St  P.  R,  Co,,  63-464. 

783.  A  railway  company  will  be  liable  for 
acts  of  its  agent  in  ejecting  a  person  from  its 
depot,  even  though  he  has  no  right  to  be 
there,  if  such  agent  uses  undue  force ;  pro- 
viding the  agent  is  acting  in  behalf  of  the 
company  in  effecting  the  removal :  Johnson 
V,  Chicago,  R,  I,  <Sb  P.  R,  Co.,  58-348. 

734.  Where  plaintiff,  after  arriving  on  de- 
fendant's train,  left  the  depot  and  became  in- 
toxicated and  returned,  not  for  the  purpose 
of  awaiting  a  train  on  that  road,  hdd,  that 
he  was  properly  ejected  therefrom.  The 
waiting  room  is  for  the  accommodation  of 
incoming  and  outgoing  passengers,  and  not 
a  place  for  the  general  public:  Johnson  v, 
Chicago,  R,  I.  &  P.  R.  Co,,  51-25. 

785.  Removal  from  the  waiting  room  of  a 
woman  of  bad  character  who  had  gained  ad- 
mission at  night  and  long  before  the  time  for 
departure  of  the  train  which  she  claimed  to 
be  intending  to  take,  held  not  to  render  the 
company  liable :  Beesan  v.  Chicago,  R,  I,  A 
P.  R.  Co.,  62-178. 
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78^  Removal  in  such  a  case  effected  with- 
out assault  or  special  damage,  even  if  wrong- 
ful, would  not  entitle  the  party  removed  to 
more  than  nominal  damages :  Ibid, 

737.  Admissions  of  agent  or  employee: 
In  an  action  for  damages  for  negligence  in 
the  construction  of  a  crossing,  it  is  error  to 
allow  evidence  that  the  crossing  was  repaired 
immediately  after  the  accident.  The  admis- 
sion of  such  evidence  can  be  for  no  other 
purpose  than  to  show  an  admission  on  the 
part  of  the  company  that  it  had  been  negli- 
gent in  keeping  the  crossing  in  proper  repair 
prior  to  and  up  to  the  time  of  the  accident, 
and  such  an  admission  by  an  employee  or 
agent  after  the  transaction  cannot  be  intro- 
duced as  evidence  against  the  party :  Hudson 
V.  Chicago  <&  N.  W.  R,  Co.,  59-581. 

788.  To  render  such  admission  competent 
it  must  be  shown  that  it  was  both  within  the 
scope  of  the  agency  or  employment,  and 
made  during  the  continuance  of  it,  in  refer- 
ence to  the  contract  then  pending.  In  the 
case  of  a  corporation  the  admission  must  be 
made  by  one  having  authority  to  bind  the 
company:  Ibid, 

789.  A  railway  company  is  not  bound  by 
admissions  of  an  engineer  made  after  the 
happening  of  an  accident,  and  not  a  part  of 
the  res  gestae  although  he  is  still  in  the  em- 
ployment of  the  company:  Treadway  v, 
Sioux  City  <Sk  St,  P.  R,  Co,,  40-526. 

Further  as  to  admissions  of  agents,  see  Ev- 
idence, §§  240-254. 

740.  Joint  serTice:  The  general  servant  of 
one  person  may  perform  special  services  for 
another,  and  while  performing  such  special 
service  may  be  the  servant  of  the  one  for 
whom  such  services  are  performed  as  to  that 
particular  service:  Vary  v,  Burlington,  C, 
R,  <Sb  M,  R,  Co,,  42-248. 
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POSSESSION. 

II.  Action  to  recover. 

in.  RlQHT    TO    IMPR0VEBIENT8;    OCCUPYING 
CLAIMANTS. 

IV.  PRocEEDmas  to  establish  lost  cor- 

NEB& 


As  to  actions  to  quiet  title,  see  Equity, 

n,  e. 

As  to  ownership  in  common,  see  Tenants 
IN  Common. 

As  to  various  other  matters  relating  to 
real  property,  see  Fixtures,  Easements, 
Conveyances,  Mortgaqes,  Recordino  Acts, 
Notice,  Vendors,  Specific  Performance. 

As  to  descent  of  or  dower  in  real  property 
of  decedent,  and  control  of  executor  or  ad- 
ministrator over  it,  see  Estates  of  Dece- 
dents. 

As  to  limitation  of  actions  for  the  recovery 
of  real  property,  see  Limitation  of  Actions, 

i  263-381. 


I.   General  principles;   title;   pos- 
session; adverse  possession. 

1.  Appurtenances:  The  water  mains  of  a 
water  company  are  real  estate  appurtenant 
to  the  works,  such  as  to  pass  by  conveyance 
of  such  works,  cind  are  to  be  assessed  in  the 
township  where  the  works  are  situated :  Ap- 
peal of  Des  Moines  Water  Co,,  48-324. 

2.  Gas  mains  and  pipes  are  appurtenant 
to  the  land  on  which  the  works  are  situated : 
Capital  City  Oas  Light  Co,  v.  Charter  Oak 
Ins,  Co.,  51-81. 

3.  The  rolling  stock  of  a  railroad  is  not 
realty  but  personal  property :  NeHson  v,  Iowa 
Eastern  R,  Co.,  51-184. 

4.  Buildings  remoyable:  A  house  erected 
by  one  man  upon  land  of  another  by  his 
assent,  not  under  a  lease  but  under  a  mere 
license,  is  removable  by  the  person  building 
it,  and  is  not  real  property  but  merely  a 
chattel :  Walton  v,  •  Wray,  54-531. 

5.  Fences  upon  land  are  a  part  of  the 
realty:  Burlerson  v,  TeepU,  2  G.  Gr.,  542. 

6.  A  fence  is  as  much  a  part  of  the  realty, 
as  matter  of  law,  as  a  bam  or  a  house :  Brown 
V,  Bridges,  31-138. 

7.  Growing  crops  pass  with  the  soil  as  real 
property:  Ralston v,  Ralston,  8  G.  Gr.,  688. 

Further  as  to  growing  crops,  see  Convey- 
ances, §§  197-199. 

8.  Interest  in  profits:  A  person  may  have 
an  interest  in  the  profits  to  be  derived  from 
real  property  without  having  any  interest  in 
or  title  to  the  property  itself :  Oray  v.  Board- 
man,  60-205. 

9.  Estates;  tenures:  We  have  not  the  va- 
rious estates  formerly  known  in  England. 
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We  own  our  land  in  general  absoluteness  and 
seed  not  talk  of  allodium  or  free  and  common 
socage:  Piersonv,  Armstrong,  1-282. 

10.  Rnle  in  Shelley's  case  does  not  apply 
where  the  estate  limited  to  the  ancestor  is  a 
tmst  estate  and  a  subsequent  limitation  to 
his  heirs  carries  the  legal  estate.  In  such 
case  the  two  will  not  unite  in  an  estate  of 
inheritance  in  the  ancestor,  but  the  limita- 
tion to  the  heirs  will  constitute  a  contingent 
remainder :  Zuver  v.  Lyons,  40-510. 

11.  Where  such  a  trust  estate  is  created  by 
will,  the  executor  has  no  power  to  enlarge 
it;  and  by  a  conveyance  made  subject  to 
the  restrictions  in  the  wiU,  the  purchaser 
takes  charged  with  notice :  Hanna  v.  Hawes, 
45-437. 

12.  Where  a  devise  was  to  devisee  "for 
her  life  only,"  and  after  her  death  "to  the 
heirs  of  her  body,"  held,  that  it  was  apparent 
that  the  testator  intended  the  heirs  to  be  the 
root  of  a  new  inheritance,  or  stock  of  a  new 
descent,  and  the  word  "heirs"  was  merely 
descriptive  of  the  persons  intended  to  take, 
and  that  the  rule  in  Shelley's  case  was  not 
applicable:  Slemmerv,  Crampton,  50-802. 

13.  The  rule  in  Shelley's  case  is  recog- 
nized in  Iowa :  Pierson  v.  Lane,  60--60. 

14.  Ownership  of  dilTerent  stories:  Where 
different  stories  of  a  building  are  owned  by 
different  owners,  the  owner  of  the  upper 
story  cannot  recover  from  the  owner  of  the 
lower  story  any  proportion  of  the  necessary 
expenses  of  repairing  his  roof.  In  legal  con- 
templation each  party  is  the  owner  of  a  dis- 
tinct building:  Ottumwa  Lodge  v,  Lewis, 
84-67. 

That  the  owner  maiy  have  a  homestead  in 
one  story  of  a  building  and  another  story  be 
subject  to  sale  under  execution,  see  Home- 
ffTEAOS,  §^  14-20. 

15.  Adjoining  owner:  An  owner  cannot 
recover  for  damages  resulting  from  acts  of 
adjao^it  owner  unless  carelessly  and  negli- 
gently done.  Therefore,  held,  that  removal 
of  earth  on  adjoining  lot  causing  a  cellar  to 
be  useless  on  account  of  cold  gave  no  right  of 
action:  McMUlin  v.  Staples,  36-582. 

16.  Seizin :  The  presumption  of  seizin  con- 
tinues unto  the  owner  is  disseized :  Barrett 
V.  Love,  48-103. 

17.  There  are  but  two  kinds  of  seizin  or 
pMsession  of  real  property  known  to  the  law: 


seizin  in  fact  and  seizin  in  law.  The 
former  is  gained  by  an  actual  entry  upon  the 
land.  The  latter  is  where  there  is  no  such 
entry  made,  but  the  law  for  certain  purposes 
supposes  a  fictitious  possession :  Langworthy 
V,  Myers,  4-18. 

18.  Possession  in  fact:  It  is  not  necessary 
in  order  to  constitute  possession  in  fact  that 
the  land  should  be  surrounded  by  a  fence  or 
built  upon,  but  entry  upon  the  land  with  in- 
tention to  clear  it  and  fit  it  for  cultivation 
may  be  sufficient  to  justify  a  finding  that 
the  owner  is  in  actual  possession.  Any  pos- 
session which  is  sufficient  to  sustain  an  ac- 
tion of  trespass  constitutes  actual  possession : 
Ibid. 

19.  Actual  and  constmctiye:  Possession 
of  real  property  may  be  either  actual  or  con- 
structive. It  is  actual  when  in  the  immedi- 
ate occupancy  of  the  owner,  or  when  he 
goes  upon  the  land  to  take  possession,  and 
exercises  actual  ownership  over  it,  or  where 
he  is  in  possession  by  his  tenant,  agent  or 
steward.  Ck>n8tructive  possession  is  where 
one  claims  to  hold  by  virtue  of  some  title 
without  having  the  actual  occupancy,  or 
where  the  owner  of  a  tract  of  land  regularly 
laid  out  is  in  {wssession  of  a  part,  in  which 
case  he  is  deemed  constructively  in  posses- 
sion of  the  whole:  Fleming  v.  Maddox,  80- 
239. 

20.  In  a  particular  case,  heUd,  that  the  acts 
of  one  party  in  taking  possession  of  land 
claimed  by  another  and  holding  it  for  a  short 
time  were  not  such  acts  as  to  entitle  him  to 
be  considered  as  in  actual  possession :  Paton 
V,  Lancaster,  38-404. 

As  to  when  possession  of  a  part  will  be 
deemed  possession  of  the  whole,  see  infra, 
§§59-63. 

That  possession  constitutes  notice  of  the 
rights  of  the  party  in  possession,  and  as  to 
what  possession  is  sufficient  for  that  purpose, 
see  Notice,  I,  c. 

As  to  what  is  sufficient  possession  to  entitle 
to  notice  of  expiration  of  period  of  redemp- 
tion from  tax  sale,  see  Taxation,  §§  597-  ' 
602. 

21.  Adverse  possession:  Mere  possession 
for  the  statutory  period  of  limitation  is  not 
sufficient  to  enable  the  defendant  to  rely  on 
the  bar  of  the  statute.  Such  possession  must 
be  adverse  under  color  of  title  or  claim  of 
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right:  Wright  v.  KeitJder,  7-92;  Jones  v. 
Hodcman,  12-101:  Clagett  v,  CorUee,  1^-487; 
Lamm  v,  WUmer,  35-244;  Davenport  v. 
Sdmng,  52-864 ;  Donahue  v.  Lannan,  70-73. 

22.  A  party  out  of  possession  cannot 
base  a  right  of  action  upon  adverse  posses- 
sion for  less  than  the  statutory  period :  Han- 
lenbeek  v,  Riley,  85-105. 

28.  The  abandonment  of  possession  by  the 
real  owner,  and  the  taking  of  possession  by 
one  claiming  under  adverse  title,  will  not 
give  to  the  latter  any  valid  claim  by  estoppel 
or  otherwise  until  the  expiration  of  the  period 
of  limitation:  Sanders  v,  Oodding,  45-468. 

24.  A  party  cannot  claim  title  by  prescrip- 
tion on  the  strength  of  adverse  possession, 
where  he  does  not  show  color  of  title  or 
claim  of  right:  SoJberg  v.  Decorah,  41-501. 

25.  As  against  city:  Possession,  to  be  ad- 
verse, must  be  with  intention  to  claim  title. 
Facts,  such  as  that  the  party  has  prosecuted 
an  action  against  his  grantor  for  purchase 
money  and  accepted  payment  thereof,  and 
negotiated  with  the  true  owner  for  the  pur- 
chase of  the  property,  and  that  he  claimed 
only  the  ownership  of  the  improvements, 
should  be  considered  as  showing  an  abandon- 
ment of  the  claim  of  title:  Davenport  v, 
Sebring,  62-864. 

26.  Mere  occupation  of  land  belonging  to 
a  city,  with  full  knowledge  of  tlie  occupant 
that  he  has  no  color  of  right  thereto,  does 
not  give  any  prescriptive  right  therein: 
Tivining  v,  Burlington,  68-284. 

27.  The  fact  that  a  person  filing  a  plat, 
showing  the  dedication  of  certain  streets, 
remains  in  possession  of  the  land  included 
in  such  streets,  does  not  constitute  possession 
under  a  claim  of  right  adverse  to  the  public, 
in  such  sense  that  the  statute  of  limitations 
will  run:  McDunn  v.  Des  Moines,  84-467. 

28.  Where  land  bordering  on  the  Missis- 
sippi river  was  granted  by  the  United  States 
to  the  city  of  Dubuque,  Jield,  that  the  city 
took  the  same  as  a  trustee  and  held  the  title 
for  the  public  subject  to  all  the  liabilities  and 
conditions  to  which  the  property  was  subject 
in  the  hands  of  the  United  States,  and  that  a 
person  could  not  by  adverse  and  hostile  pos- 
session of  any  part  of  the  strip  claim  title 
against  the  public  under  the  statute  of  lim- 
itations: Simplot  v.  Chicago,  M,  A  St  P.  jR. 
Co.,  5McGrary,  158. 


29.  Mere  possession:  The  statute  of  lim- 
itations is  not  available  as  a  defense  unless 
the  defendant  holds  under  color  of  title*  or 
has  had  actual  possession  for  the  full  time 
limited  under  a  claim  of  right.  Mere  pos- 
session without  color  of  title  or  claim  of 
right  is  not  adverse,  but  the  possessor  will 
be  deemed  by  the  law  to  hold  under  the  legal 
owner.  No  length  of  possession  will  make  it 
adverse:  Qrube  v.  WeUs,  84-148. 

80.  One  who  enters  upon  land  without 
color  of  title,  as  a  trespasser,  does  not  hold 
adverse  to  or  interrupt  the  possession  of  an- 
other adversely  claiming  the  land :  Whalley 
V.  SmaU,  29-288. 

81.  Continuance  In  possession:  A. mere 
continuance  in  possession  by  the  grantor, 
after  conveyance  by  him,  will  not  ripen  into 
a  right  to  reply  upon  the  statute  of  limita- 
tions :  Livermore  v.  Maguoketa,  85-858. 

82.  Where  a  party  is  in  possession  after  an 
adjudication  that  he  is  not  the  owner  of  the 
premises,  his  possession  is  not  under  claim  of 
right  or  color  of  title :  Larum  v,  WUmer,  85- 
244. 

83.  Claim  of  right  is  however  alone  suffi- 
cient to  entitle  a  party  to  rely  upon  his  pos- 
session as  adverse.  It  is  not  essential  that  he 
have  color  of  title :  Hamilton  v,  Wright,  80- 
480;  Colvin  v,  McCune,  89-502. 

84.  It  is  not  essential  for  one  relying  upon 
adverse  possession  as  a  bar  to  show  legal 
title.  A  claim  of  right  to  the  land  is  suffi- 
cient, and  this  claim  need  not  be  based  upon 
the  legal  or  a  paper  title,  but  may  rest  in 
parol.  A  claim  based  upon  ao  equity  is  suf- 
ficient: Montgomery  County  v.  Severson,  64- 
826. 

85.  Color  of  title:  It  is  not  necessary  that 
a  title  in  order  to  constitute  color  of  title  so 
as  to  protect  the  person  claiming  thereunder 
shall  be  valid,  and  it  is  immaterial  whether 
its  want  of  validity  results  from  its  inherent 
defects  or  from  matters  transpiring  subse- 
quently to  the  action ;  or  whether  such  want 
of  validity  is  attributable  to  individual  or 
judicial  action :  Hamilton  v,  Wright,  30-480. 

86.  The  term  color  of  title,  used  to  design 
nate  a  claim  of  title  under  which  lands  are 
held  that  will  support  a  defense  based  upon 
the  statute  of  limitations,  implies  that  the 
title  thus  described  is  not  valid,  but  is 
claimed  to  be  by  the  party  holding  it;  and 
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held  that  a  party  claiming  under  a  tax  deed 
which  was  void  for  the  reason  that  the  title 
of  the  land  was  in  the  United  States  govern- 
ment at  the  time  of  the  levy  of  the  tax  on  it, 
and  therefore  taxable,  constituted  color  of 
title,  and  might  be  pleaded  as  raising  the  bar 
of  the  statute  of  limitations :  Chicago,  B.  I, 
db  P.  B.  Co.  V.  AUfree,  64-500. 

87.  A  tax  deed,  void  on  its  face,  is  suffi- 
cient to  give  color  of  title :  Colvinv,  McCunef 
39-a03. 

3S.  A  descent  cast,  or  a  devise,  gives  color 
of  title,  although  the  ancestor  or  devisor  was 
a  mere  trespasser :  Hamilton  v,  Wright,  80- 
480. 

89.  The  possession  of  real  property  by 
heirs  of  one  who  held  adversely  under  claim 
of  right  is  under  color  of  title :  Teabout  v. 
Daniels,  3&-158. 

40.  Deeds  of  conveyance  purporting  to 
convey  the  land  to  the  person  in  possession 
are  evidence  of  color  of  title,  although  they 
are  informal  and  indefinite  in  description. 
It  is  not  necessary  that  they  be  sufficient  to 
convey  the  title :  Sater  v.  Meadows,  68-507. 

41.  But  in  order  that  an  informal  instru- 
ment shall  constitute  color  of  title,  it  must 
appear  that  it  was  relied  upon  as  the  source 
of  title:  Moore  v.  AntiU,  58-612. 

42.  A  party  claiming  under  a  quitclaim 
deed,  though  he  is  not  to  be  regarded  as  a 
good  faith  purchaser,  nevertheless  has  suffi- 
cient color  of  title  to  enable  him  to  set  up 
ad  verse  posseaeion :  Tremaine  v,  Weatherby, 
58-615. 

48.  What eonstitntes  adrerse  possession: 
Merely  paying  taxes  upon  vtrild  lands  and  oc- 
casionally looking  at  them  and  showing 
them  to  others,  held  not  such  actual,  visible, 
notorious,  adverse  possession  as  is  necessary 
to  enable  a  party  to  take  advantage  of  the 
statute:  Brown  v.  Base,  48-231;  8.  C,  55- 
734. 

44.  Payment  of  taxes  is  mere  evidence  of 
a  daim  and  its  extent;  it  is  not,  of  itself, 
adverse  possession:  Siotuc  City  <Sb  I,  F, 
Town  Lot,  etc,  Co.  v.  Wilson,  50-422. 

4o.  The  adverse  possession  need  not  be  in 
defendant  i)erBonally  and  solely,  but  it  is 
sufficient  if  it  be  in  him  and  those  through 
whom  he  derives  title,  they  claiming  title: 
KUboume  v.  Lochman,  8-380. 

4ft.  The  adverse  possession  must  be  under 


claim  of  right  with  intention  to  claim  title, 
and  not  by  agreement  with  the  true  owner : 
McNamee  v.  Moreland,  26-96. 

47.  Where  the  intention  as  an  element  of 
adverse  possession  is  sought  to  be  shown, 
the  declarations  of  the  occupant  that  he  did 
not  hold  adversely  are  competent  evidence. 
If  the  entry  be  permissive,  it  can  be  shown 
that  the  party  did  some  act  which  would 
make  his  holding  adverse :  Ibid. 

48.  The  possession,  to  be  adverse,  must  be 
actual,  continued,  visible,  notorious,  distinct 
and  hostile,  and  commenced  under  claim  or 
color  of  title,  but  actual  residence  on  the 
land  is  not  necessary  to  constitute  such  pos- 
session. Any  acts  which  are  open  and  no- 
torious, done  under  claim  or  color  of  title 
and  continued  for  the  necessary  time,  will 
justify  the  finding  of  adverse  possession: 
Bdbinson  v.  Lake,  14-421;  Booth  v.  Small, 
25-177. 

49.  The  title  under  which  the  adverse  pos- 
session is  held  need  not  be  valid  and  perfect, 
but  must  be  claimed  in  good  faith ;  nor  need 
the  possession  be  shown  to  have  been  known 
to  the  adverse  party  or  his  grantor :  Close  v, 
Samm,  27-503. 

50.  Adverse  possession  must  be  open  and 
notorious,  and  if  so,  the  person  against  whom 
it  is  maintained  is  presumed,  as  matter  of 
law,  to  know  of  it :  Teabout  v,  Daniels,  88- 
158. 

51.  One  may  hold  possession  in  fact  of 
uninclosed  land  by  the  exercise  of  such 
acts  of  ownership  over  it  as  are  necessaiy  to 
the  enjoyment  of  the  ordinary  use  of  which 
it  is  capable  and  acquire  the  profits  it  yields 
in  its  present  condition.  Such  acts  being  con- 
tinued and  uninterrupted  will  amount  to 
actual  possession,  and  if  under  color  of  title 
or  claim  of  right,  will  be  adverse :  Colvin  v, 
McCune,  89-502. 

53.  Where  a  person  exercises  such  acts  of 
ownership  of  real  property  as  is  necessary  to 
enjoy  the  ordinary  use  of  which  it  is  capable 
in  its  existing  condition,  he  is  to  be  regarded 
as  in  possession  of  the  same:  Teabout  v. 
Daniels,  38-158. 

53.  Que  who  takes  possession  of  timber 
land,  and  makes  such  use  of  it  as  it  is  sus- 
ceptible of,  cutting  timber  therefrom  every 
year,  is  to  be  considered  as  in  adverse  posses- 
sion :  Spitler  v.  Scofield,  43-571. 
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54.  Where  the  land  in  question  was  unin* 
closed  and  unimproved  prairie  land,  and  it 
was  sought  to  show  adverse  possession  thereof 
oomtnencing  at  a  time  when  such  land  is  not 
ordinarily  put  to  any  use,  held,  that  it  was 
error  to  instruct  that  such  possession  might 
be  inferred  from  such  acts  of  ownership,  con- 
trol and  dominion  over  the  property  as  are 
usually  exercised  by  owners  of  land  in  such 
condition  and  situation :  Brown  v.  Rose,  55- 
784. 

55.  Acts  of  an  owner  in  going  upon  such 
land  and  hunting  and  digging  thereon  for  a 
comer,  held  not  sufficient  to  constitute  ad- 
verse possession :  Ibid, 

56.  A  roving  possession  from  one  part  of  a 
tract  of  land  to  the  other  will  not  constitute 
adverse  possession  as  to  any  part  of  the  land 
which  has  not  been  held  adversely  for  the 
statutory  period:  Measer  v,  Eeginnitter,  81^ 
812. 

57.  The  facts  relied  upon  to  constitute  ad- 
verse possession  must  be  strictly  proved. 
They  cannot  be  presumed.  The  law  pre- 
sumes that  the  possession  of  land  is  always 
under  a  legal  title,  and  will  not  pei-mit  this 
presumption  to  be  overcome  by  another  pre- 
sumption. An  intention  to  hold  adversely 
cannot  be  inferred  from  possession  alone: 
Qrube  v.  Wells,  34-148. 

5S.  Possession  of  part:  Actual  possession 
of  a  part  of  a  tract  is  legal  possession  of  the 
whole  of  the  tract  covered  by  the  title  under 
which  the  aotual  possession  is  taken,  and  pos- 
session of  the  part  will  impart  notice  of  the 
claim  to  the  whole  tract :  Waiters  v.  Con- 
neUy,  59-217. 

59.  Where  a  party  entei-s  upon  land  and 
holds  it  under  claim  of  right  or  color  of  title, 
having  possession  which  is  hostile  and  ad- 
verse to  the  holder  of  the  legal  title,  and  cul- 
tivates a  portion  as  his  own,  resting  his  claim 
to  the  whole  upon  the  same  color  of  title, 
the  law  will  presume  him  to  be  in  possession 
of  all  the  land  within  the  boundaries  as  pre- 
scribed in  such  title ;  but  such  a  rule  w^ould 
not  apply  if  the  adverse  party  had  possession 
of  the  portion  which  claimant  did  not 'cul- 
tivate: Chicago,  R.  I,  <&  P.  iJ.  Co.  v,  Allfree, 
64-500. 

60.  Where  one  takes  possession  of  a  gov- 
ernment subdivision  of  land  under  claim  of 
title  to  the  whole  of  it,  breaks  it  up  and  puts 


part  of  it  under  cultivation,  and  no  other  per- 
son is  in  possession  of  any  part,  his  posses- 
sion must  be  held  as  applying  to  the  whole 
tract  claimed  by  him,  especially  when  the 
actual  possession  extends  to  every  govern- 
ment subdivision  embraced  in  the  whole 
tract:  Tremainev.  Weatherby,  58-615. 

61.  Two  government  subdivisions  in  differ- 
ent sections,  but  adjoining  each  other,  may 
constitute  together  one  tract,  possession  of  a 
part  of  which  will  be  possession  of  the  whole : 
Kerr  v.  Leighton,  2  G.  Gr.,  196. 

62.  Facts  in  a  particular  case  Jield  suffi- 
cient to  show  actual,  open  and  exclusive 
possession  by  defendant  and  those  under 
whom  he  claimed  of  open  and  uninclosed 
land :  Forey  v.  Bigelow,  56-881. 

Further  as  to  what  constitutes  possession, 
such  as  to  amount  to  notice,  see  Notice, 
§§  33-42. 

63.  Mistake  as  to  boundary  line:  Where 
a  party  erects  upon  a  lot  to  which  he  claims 
title  a  substantial  and  permanent  building 
which  he  claims  to  own  throughout  its  entire 
extent,  such  a  claim  amounts  to  a  claim  to 
the  title  of  the  land  on  which  the  building  is 
erected,  or  under  the  provisions  of  Code, 
§  2019,  relating  to  party  walls,  an  assertion 
of  title  to  the  center  of  the  wall :  Crapo  v, 
Cameron,  61-447. 

64.  In  case  of  mistake  as  to  the  boundary 
line,  the  possession  of  the  party  against 
whom  the  mistake  exists  will  not  be  deemed 
adverse.  Mere  mistake  does  not  make  the 
possession  one  under  claim  of  right:  Qrube 
V.  Wells,  84-148. 

65.  But  where  parties  have  established  a 
line  and  used  it  as  a  boundary  irrespective  of 
the  true  line,  the  possession  will  be  adverse, 
and,  after  the  lapse  of  the  necessary  period, 
conclusive  upon  the  parties  and  their  grant- 
ees :  Hiatt  v.  Kirkpatrick,  48-78. 

66.  In  an  action  to  settle  a  bound^  line, 
wherein  it  was  stipulated  that  the  adverse 
parties  wore  the  owners  of  the  respective  gov- 
ernment subdivisions,  and  plaintiff  claimed 
and  introduced  evidence  to  prove  adverse 
possession  to  a  certain  fence  which  was  not 
on  the  true  line,  held,  that  such  proof  of  ad- 
verse possession  was  admissible:  Meyer  v, 
Weigman,  45-579. 

67.  An  owner  of  land,  who,  through  ig- 
norance of  the  dividing  line,  includes  a  part 
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of  an  adjoining  tract  'within  his  inclosure, 
does  not  hold  such  portion  bj  adverse  po&- 
seasion,  so  as  to  set  the  statute  of  limitations 
in  motion:  Skinner  v,  Crawford,  54-119. 

68.  Adverse  possession  of  a  highway  will 
not  be  presumed  on  account  of  a  slight  mis- 
take or  variance  between  the  use  and  the 
true  line :  State  v.  Welpton,  34-144 ;  State  v. 
Gould,  40-872 ;  State  v.  Schiib,  47-611. 

68.  Where  defendant  claimed  ownership 
with  corresponding  acts  of  use  and  occupa- 
tion for  ten  years,  up  to  a  line  fence  which 
was  erected  at  the  mutual  cost  of  both  parties 
and  intended  to  be  the  division  line  between 
them,  it  was  held  that  a  grant  would  be  pre- 
sumed under  the  statute  of  limitations  in  the 
absence  of  rebutting  circumstances :  Burdick 
V,  Heivly,  28-511. 

70.  If  a  party  owning  on  one  side  of  a  divis- 
ion line  has  been  in  peaceable  possession  and 
claimed  up  to  the  partition  line  and  culti- 
vated it  as  his,  claiming  adversely  to  all  the 
world  for  more  than  ten  years,  then  his  title 
to  the  strip  of  land  on  his  side  of  such  divis- 
ion line  which  may  not  previously  have  be- 
longed to  him  becomes  complete  by  adverse 
possession:  Brown v.  Bridges,  81-138. 

71.  Where  adjoining  owners  have,  for  the 
period  of  limitation,  occupied  to  a  boundary 
line  fixed  upon  by  agreement  and  not  merely 
under  a  misapprehension  as  to  its  represent- 
ing the  true  boundary  under  their  convey- 
ances, they  are  deemed  to  have  held  to  such 
line  by  adverse  possession :  Foulke  v.  Stock' 
dale,  40-99. 

72.  Where  parties  agree  as  to  a  certain 
line  between  their  property  being  the  true 
division  line,  and  occupy  to  such  line,  each  is 
to  be  considered  as  in  adverse  possession 
of  the  property  so  occupied,  whether  the 
line  is  correct  or  not:  Tracy  v,  Newton,  67- 
210. 

7S.  Where  parties  by  unmistakable  acts 
adopt  a  comer  and  boundary  line  as  true, 
they  become  binding  without  any  express 
provisions,  and  possession  under  such  acts  is 
adverse :  Davis  v,  Curtis,  68-66. 

74.  Where  a  division  line  is  agreed  upon 
by  the  persons  owning  adjoining  real  estate 
and  possession  is  taken  in  accordance  with 
BQch  agreement,  such  possession  must  be 
considered  as  adverse  from  the  time  it  is 
taken:  Heinrichsv.  Terrell,  65-25. 


75.  Possession  adverse  to  government: 

Adverse  possession  of  public  land  cannot 
avail  .  against  the  government:  Sater  v. 
Meadows,  68-507. 

76.  But  if  possession  originates  while  the 
title  is  in  the  government,  its  adverse  char- 
acter attaches  and  becomes  operative  from 
the  time  the  title  passes  from  the  govern- 
ment to  a  private  owner :  Ibid, 

77.  Where  a  party  was  in  possession  of 
land  under  claim  of  title  from  the  United 
States  government  at  the  time  that  an  ad- 
verse title  was  acquired,  and  remained  in 
such  possession  for  the  period  of  limitation, 
held,  that  his  defense  as  against  such  adverse 
title  was  complete :  Tremaine  v.  Weatherby, 
58-615. 

78.  Possession  of  public  lands  under  claim 
of  title  does  not  create  any  right  as  against 
the  grantee  of  the  United  States,  unless  con- 
tinued for  such  length  of  time  after  the  gov- 
ernment parts  with  the  title  as  to  entitle  the 
defendant  to  avail  himself  of  the  benefits  of 
the  statute :  Iowa  R.  Land  Co.  v,  Adkins, 
88-351. 

79.  While  the  statute  of  limitatious  does 
not  run  against  the  government  there  is  no 
provision  in  law  declaring  that  a  citizen  can- 
not hold  adversely  to  the  government,  or  hold 
under  a  claim  of  title  against  it:  Chicago,  22. 
I.  <fc  P.  jR.  Co,  V,  Allfree,  64-500. 

80.  Where  a  person  was  in  possession  of 
land  undex  color  of  title  while  the  title  was 
still  in  the  United  States  government,  and  re- 
mained in  such  possession  after  the  title  passed 
from  the  government  to  the  plaintiff  for  tho 
full  period  of  ten  years,  held,  that  he  might 
plead  such  possession  imder  color  of  title 
as  against  the  government's  grantee :   Ibid, 

81.  Adverse  possession  makes  it  immate- 
rial whether  the  title  conveyed  by  patent 
issued  by  and  divesting  the  title  of  the 
United  States  was  in  other  respects  good  or 
not:  Bicknell  r.  Comstock,  113  U.  S.,  149. 

Adverse  possession  of  highway:  See 
Dedication,  S§  46-49. 

As  to  mistake  in  boundary  line  of  high- 
way, see  supra,  §  68. 

82.  Possession  afterwards  beeoming  ad- 
verse :  An  entry  made  upon  land  even  under 
the  title  of  the  owner  may  become  thereafter 
adverse  to  such  title  and  owner :,  Hamilton  v. 
Wright,  80-480. 
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S3.  The  possession  of  a  mere  trespasser 
who  enters  without  color  of  title  and  claim 
of  right  will  become  adverse  from  the  time 
he  places  on  record  a  deed  to  him  purporting 
to  convey  the  title  to  the  land.  The  taking 
and  the  recording  of  such  deed  will  operate 
as  a  notice  to  the  owner  that  the  person  in 
possession  is  no  longer  a  trespasser,  and  the 
statute  of  Umitations  will  begin  to  run  from 
that  time :  Ibid, 

84.  Where  possession  is  originally  lawful 
a  mere  forcible  entry  thereon,  not  followed 
by  continuous  possession,  will  not  prevent 
the  statute  from  continuing  to  run.  But 
otherwise  if  entry  be  peaceable  and  continu- 
ous possession  thereunder  is  retained:  PeUa 
V.  Seholte,  34-283. 

85.  Where,  at  the  time  a  pSLYty  wall  was 
fii*st  used  for  the  benefit  of  adjoining  prem- 
ises, it  was  used  by  a  tenant  for  years  of 
such  premises  as  a  support  to  a  building 
erected  by  him,  and  a  stipulated  sum  was 
paid  by  him  to  the  person  erecting  such  wall 
as  rental  for  the  use  thereof,  heldy  that  the 
statute  of  limitations  against  an  action  to  re- 
cover one-half  the  expense  of  such  wall 
commenced  to  run  only  from  the  refusal  of 
the  person  owning  and  occupying  the  ad- 
joining premises  to  continue  to  pay  such 
rental  for  the  use  of  the  wall:  Crapo  v, 
CameroTif  61-447. 

86.  Continuance:  Where  title  is  obtained 
by  adverse  possession,  such  title  must  be  pre- 
sumed to  continue  until  it  is  divested  in  some 
manner  recognized  by  law.  It  may  be  sold 
and  conveyed  and  the  party  against  whom  it 
has  become  perfect  can  do  nothing  to  in  any 
manner  impair  it.  The  party  in  whom  such 
title  has  become  perfect  will  be  deemed  to  be 
in  possession,  and  actual  occupancy  is  not  es- 
sential to  its  continuance :  Heinrichs  v,  Ter- 
rell, 65-25. 

87.  As  between  co-tenants:  Seizin  and 
possession  of  one  tenant  in  common  are  the 
seizin  and  possession  of  the  other.  One  can 
never  be  disseized  by  another  without  an  act- 
ual ouster,  to  constitute  which  physical 
eviction  is  not  required,  but  a  possession  at- 
tended with  such  circumstances  as  to  evince 
a  claim  of  exclusive  right  and  title  and  the 
denial  of  the  right  of  the  other  tenants  to 
participate  in  the  profits.  Actual  ouster  and 
adverse  possession  might  be  inferred  from 


sole  possession  and  an  exclusive  reception 
and  enjoyment  of  the  rents  and  profits  with 
the  knowledge  and  implied  acquiescence  of 
the  other  tenant  in  common  for  the  period  of 
ten  years :  Bums  v.  Byrne,  45-285. 

88.  One  going  into  possession  as  tenant  in 
common  is  not  to  be  regarded  as  holding  ad- 
versely to  the  other  tenants  in  common  until 
eviction:  Shell  v.  Walker ,  54-886. 

89.  Under  the  peculiar  facts  of  a  particular 
case,  held,  that  plaintiffs  had  never  lost  their 
title  as  tenants  in  common  in  the  premises  in 
controversy,  and  that  there  had  been  no  act 
of  defendant  amounting  to  an  ouster  of 
plaintiffs  or  assertion  of  his  title  in  severalty 
to  the  whole  tract :  Hume  v.  Long,  53-299. 

90.  The  possession  of  a  tenant  in  common 
is  not  adverse  to  his  co-tenant.  It  may,  how- 
ever, become  such  and  is  to  be  regarded  as 
such  when  the  tenant  in  common  holds  pos- 
session imder  a  claim  of  entire  ownership  and 
the  co-tenant  has  knowledge  of  it.  Such 
knowledge  on  the  part  of  the  co-tenant  need 
not  necessarily  be  shown  by  direct  and  posi- 
tive evidence.  It  is  sufficient  if  it  is  not 
shown  to  be  otherwise,  and  the  circumstances 
are  such  that  it  might  reasonably  be  pre- 
sumed that  the  co-tenant  had  such  knowl- 
edge :  Knowles  v.  Brown,  69-11. 

91.  In  a  particular  case,  held,  that  the  pos- 
session by  a  co-tenant  was  of  such  character 
and  so  long  continued,  and  the  circumstances 
otherwise  were  such,  that  notice  of  his  occu- 
pancy must  be  presumed  to  have  come  to  his 
co-tenant  and  his  possession  would  be  deemed 
adverse:  Ibid, 

92.  It  seems  that  exclusive  occupancy  by 
one  tenant  in  common  for  a  long  time  will 
constitute  ouster  of  a  co-tenant ;  but  under 
the  circumstances  of  a  particular  case,  held, 
that  an  occupancy  of  seventeen  years  would 
not  have  that  effect :  Flock  v,  Wyatt,  49-466. 

93.  A  person  jentering  into  possession  as 
tenant  in  common  is  presumed  to  continue 
to  hold  in  that  manner,  and  not  adversely, 
untU  he  has  done  some  act  amounting  to 
eviction  of  liis  co-tenant:  SheU  v.  Walker, 
54-388. 

94.  WhUe  possession  of  one  tenant  in  com- 
mon, however  long  continued,  will  not 
amount  to  adverse  possession  as  against 
another  tenant  in  common,  yet  a  conveyance 
by  one  such  tenant  as  his  own,  and  posses- 
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aon  takcm  by  his  grantee  under  such  convey- 
ance, amounts  to  ouster  and  disseizin  of  his 
oo-tenant,  and  the  recording  of  the  deed,  ac- 
companied by  actual  and  notorious  posses- 
sion in  the  grantee,  is  notice  of  such  adverse 
daim,  and  from  that  time  the  statute  will 
run:  Kinney  v,  Slattery,  51-858. 

9d.  One  going  into  possession  under  a  quit- 
claim deed  from  a  tenant  in  common  does 
not  thereby  assert  adverse  possession  as 
against  the  other  tenant  in  common,  so  as  to 
set  the  statute  of  limitations  in  motion: 
Moore  v.  AntiU,  53-612.  And  see  Hume  v, 
Lang,  53-299. 

9€i.  A  person  who  has  been  in  possession  of 
property  under  color  of  title  for  such  length 
of  time  that  the  statute  of  limitations  has 
run  in  his  favor  cannot  be  required  to  re- 
linquish his  claim  thereunder  and  rely  only 
upon  title  to  one-half  of  the  property  as 
tenant  in  conmion  cast  upon  him  by  opera- 
tion of  law  after  the  commencement  of  his 
possession :  Me  Long  v,  Mulclier,  47-445. 

97.  Where  a  purchaser  from  a  tenant  in 
common  of  a  portion  of  the  common  prem- 
ises took  possesion  thereof  and  asserted  suoh 
ownership  as  to  indicate  his  understanding 
and  belief  that  he  was  the  owner  in  severalty 
of  the  land  thus  purchased,  and  retained  such 
possession  beyond  the  statutory  period,  held, 
that  he  should  be  regarded  as  having  held  ad- 
versely to  the  co-tenants  of  his  grantor,  who 
had  knowledge  of  the  facts,  and  as  having 
acquired  title  to  the  property  by  adverse 
poBseflsion,  although  the  deed  under  which 
be  held  did  not  as  a  matter  of  law  confer 
upon  him  any  right  in  severalty :  Laratoay  v, 
Larue,  63-407. 

98.  The  rights  of  one  tenant  in  common 
are  not  waived  by  the  fact  that  another  is  not 
barred  of  his  action  as  against  an  adverse 
possession  by  reason  of  minority :  Peters  tL 
Janes,  35-512. 

99.  As  between  mortgagor  and  mort- 
gagee: An  adverse  claim  of  title  must  exist 
to  enable  defendant  in  an  action  for  the  re- 
oorery  of  land  to  plead  the  statute  of  lim- 
itations so  long  as  the  relation  of  mortgagor 
and  mortgagee  or  of  trustee  and  cestui  que 
trust  exists.  Between  the  parties  neither  can 
be  considered  as  holding  a  claim  adverse  to 
the  other:  Jordan  v.  Brown,  56-281. 

100.  The  possession  of  mortgagor  or  mort- 


gagee under  the  mortgage  is  not  to  be  con- 
sidered as  adverse  to  the  other,  and  this  is 
true  where  the  possession  is  under  a  deed  ab- 
solute in  terms,  but  which  is  inlaw  a  mort- 
gage :  Crawford  v.  Taylor,  42-260. 

101.  The  mere  possession  of  a  moii;gagee 
will  not  be  held  adverse  to  the  mortgagor, 
even  afterpayment  of  the  mortgage  debt,  so 
as  to  give  him  the  benefit  of  the  statute. 
Something  beyond  mere  possession  after  pay- 
ment is  necessary  to  make  such  possession 
adverse :  Oreen  v.  Turner,  38-112. 

102.  Possession  of  the  mortgagor  or  his 
grantor  or  an  incumbrancer  is  not  adverse  to 
that  of  the  mortgagee:  Hodgdon  v.  Heidr 
man,  66-645. 

103.  And  the  grantee  of  the  mortgagor 
under  a  conveyance  subsequent  to  the  mort- 
gage holds  adversely  to  the  title  of  a  purchaser 
at  the  sale  under  a  foreclosure  to  which  only 
the  mortgagor  was  a  party:  Jamison  v. 
Perry,  38-14,  as  explained  in  Hodgdon  v, 
Heidman,  66-645. 

104.  A  mortgagor  or  the  grantee  of  a 
mortgagor  or  a  subsequent  incumbrancer  in 
possession  of  land  does  not  hold  adversely  to 
the  mortgagee:  Hodgdon  v.  Heidman,  66- 
645. 

105.  As  between  Tendor  and  Tendee:  A 
party  having  possession  under  a  bond  for  a 
deed  providing  that  on  default  the  grantor 
might  declare  the  bond  forfeited  and  the 
grantee  his  tenant  at  will  was  held  not  to  be 
in  adverse  possession  ^aiust  the  grantor 
until  notice  to  quit  was  served,  although  that 
was  not  until  more  than  ten  years  after  de- 
fault :  Austin  v.  WUson,  46-362. 

100.  The  possession  of  the  vendee  under  a 
bond  to  convey  is,  until  the  contract  is  de- 
clared forfeited  by  the  vendor,  regarded  as 
that  of  a  purchaser  and  therefore  adverse  to 
that  of  a  vendof :  Montgomery  County  v, 
Severson,  64-826. 

107.  A  vendor  under  bond  for  conveyance 
upon  payment  of  the  purchase  money  is  re- 
garded as  a  mortgagor  until  the  vendor,  if 
he  may  do  so  under  the  contract,  declares 
such  contract  forfeited.  Until  such  forfeit- 
ure, the  vendee  is  regarded  as  a  purchaser 
and  holding  as  such,  and  his  possession  is 
tlieref ore  adverse  to  the  vendor :  Lbid. 

108.  A  purchaser,  going  into  possession  in 
pursuance  of  a  void  sale  under  a  deed  of 
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trust,  has  color  of  title,  and  his  possession  is 
adverse  to  that  of  the  original  grantor :  Oeb^ 
hard  v,  Saitler,  40-152. 

109.  A  right  by  prescription  cannot  be  set 
up  in  place  of  one  which  is  held  by  grant,  to 
defeat  the  terms  and  conditions  of  the  grant: 
Mosle  V.  KuhJman,  40-108. 

In  general  as  to  adverse  possession  as  a 
bar  to  an  action  to  recover  real  property,  see, 
also,  Limitation  op  Actions,  §§  268-281. 

II.  Action  to  becovkb. 

110,  Parties:  A  person  who  has  taken 
possession  of  and  erected  improvements  upon 
land  under  a  parol  license  to  mine  has  such 
an  interest  in  the  real  estate  that  the  owner 
cannot  revoke  the  license  at  once,  and  the 
licensee  may  assert  his  right  to  possession  by 
this  action:  Btish  v.  SvXlivan,  8  G.  Or.,  844; 
Beatty  v.  Gregory,  17-109. 

11 L  This  action  cannot  be  brought  against 
the  holder  of  a  tax  certificate.  (Argiiendo) : 
Eldridge  v.  Kuehl,  27-160,  174. 

112.  A  person  who  is  the  agent  of  the 
owner  of  real  property  cannot  maintain  such 
action  in  his  own  name :  McHenry  v.  Painter, 
58-365. 

118.  The  owner  of  an  undivided  interest 
may  recover  such  interest :  Hughes  v.  HoUi- 
day,  3  G.  Gr.,  80. 

114.  The  widow  may  bring  this  action  for 
her  dower.  She  is  not  limited  to  a  statutory 
proceeding  for  admeasurement,  nor  to  an 
action  in  equity.  The  statute  of  limitations 
does  not  commence  to  run  against  her  right 
until  it  is  denied :  Rice  v.  Nelson,  27-148. 

115.  Although,  by  statutory  provision,  ac- 
tion might  be  brought  against  the  tenant  of 
a  non-resident,  the  statute  of  limitations 
does  not  run  as  against  such  non-resident : 
Heaton  v,  Fryberger,  38-^5. 

116.  The  petition  may  contain  a  general 
averment  of  the  right  claimed  without  a 
statement  of  the  facts  upon  which  it  is  in- 
tended to  sustain  such  right:  Phillips  v. 
Blair,  88-649. 

117.  It  is  sufficient  for  plaintiff  to  state 
the  extent  of  his  interest,  etc.  He  need  not 
state  the  evidence  upon  which  he  expects  to 
prove  it :  Larum  v,  WUmer,  85-244. 

118.  Abstractor  title:  Under  the  Revis- 
ion, which  did'not  contain  the  present  pro- 


visions requiring  plaintiff  to  attach  an  ab- 
stract of  title  to  his  petition  (Code,  §  8251), 
held,  that  copies  of  the  title  papers  need  not 
be  attached  to  the  petition:  Boardman  v. 
Beckwith,  18-292. 

119.  Defendant  is  not  obliged  to  set  out 
the  details  of  his  title,  but  only  what  he 
claims.  But  if  he  undertakes  to  show  his 
title,  he  should  give  it  such  definiteness  that 
the  adverse  party  may  be  informed  thereof 
and  enabled  to  meet  it:  GiUis  v.  Black,  6- 
489. 

120.  Substitatlon  of  landlord:  Under  the 
statutory  provision  (Code,  §  3258)  authorizing 
the  substitution  of  the  landlord,  where  the 
action  is  brought  against  the  tenant,  the 
landlord  is  not  a  necessary  party.  The  pro- 
vision is  only  permissive :  State  v,  Onvig,  84- 
112. 

121.  Plalntiirs  title ;  right  to  recover: 
In  an  action  of  this  kind,  the  plaintiff  must 
recover  on  the  strength  of  his  own  title.  Un- 
der the  pleadings  he  must  sifow  the  legal 
title  to  be  in  himself:  Huntington  v.  Jewett, 
25-249. 

'  122.  In  an  action  for  the  recovery  of  real 
property  plaintiff  must  recover  on  the 
strength  of  his  own  title  and  not  on  the  weak- 
ness of  defendant's.  (Code,  §  8247) :  Hurley 
V,  Street,  29-429. 

1 28.  In  showing  a  good  title  plaintiff  must 
not  only  show  conveyance  from  a  previous 
grantee,  but  that  such  grantee  had  title: 
Armstrong  v.  Pier  son,  4  G.  Gr.,  45. 

124.  In  an  action  of  right  plaintiff  is  only 
required  to  show  title  back  to  a  landlord  of 
defendant's  whose  title  defendant  has  ac- 
knowledged, defendant  being  estopped  there- 
by :  Morrison  v,  WUkerson,  27-874. 

125.  As  plaintiff  must  recover  on  the 
strength  of  his  own  title,  if  he  fails  to  estab- 
lish such  title  he  cannot  sustain  his  action, 
whether  defendants  have  any  right  or  not : 
Peed  V,  Wright,  2  G.  Gr.,  15. 

12tt.  Where  the  conveyance  upon  which 
plaintiff  relied  as  showing  title  was  found  to 
be  fraudulent,  held,  that  he  could  not  re- 
cover :  Bouton  t\  0?t,  61-473. 

127.  As  plaintiff  must  recover  upon  the 
strength  of  his  own  title  and  not  upon  the 
defects  of  his  adversary,  if  defendant  sets 
up  an  adverse  and  independent  chain  of  title 
in  a  cross-bill,  plaintiff  cannot,  by  way  of  de- 
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morrer,  object  to  defects  and  informalities 
in  such  title,  raising  an  issue  as  to  persons 
not  parties  in  the  case :  Latkrop  v,  American 
Emigrant  Co.,  41-547. 

1S8.  One  who  is  in  possession  as  a  mere 
trespasser  or  intruder  cannot  protect  himself 
bj  setting  up  an  outstanding  title  in  a 
stranger :  Williams  v.  Swetland,  10-51. 

129.  Where  defendant  denies  plaintifTs 
right  to  the  premises,  his  actual  possession 
need  not  be  proved :  Kerr  v.  Leighton,  2  G. 
Gr.,  196. 

150.  Where  plaintiff  in  an  action  to  re- 
cover real  property  claimed  under  a  tax  deed 
and  set  out  an  abstract  of  the  title,  showing 
title  in  defendant  at  the  time  of  such  tax 
sale,  held,  that  on  introduction  of  evidence 
of  the  payment  of  taxes  by  defendant  before 
the  sale,  he  was  entitled  to  judgment  with- 
out proving  title  to  have  been  in  him  at  that 
time,  the  admissions  in  plaintiff's  abstract  of 
title  being  sufficient  for  that  purpose:  Easton 
V.  iSanddZZ,  45-111. 

151.  Where  plaintiff  claimed  title  by  vir- 
tue of  a  conveyance,  but  it  appeared  from 
the  chain  of  title  that  prior  to  the  deed  to 
his  grantor  a  deed  to  the  property  had  been 
made  by  the  then  owner  to  another  party, 
held,  that  this  previous  conveyance  being 
unexplained,  the  title  did  not  appear  to  be 
in  defendant,  and  he  could  not  claim  any- 
thing thereunder:  Huston  v.  Markley,  49- 
162. 

152.  The  provision  that  plaintiff  must  re- 
cover on  the  strength  of  his  own  title  is  not 
applicable  in  actions  to  quiet  title :  Russell  v. 
Nelson,  3^215. 

138.  A  prior  adjudication  may  be  intro- 
duced in  evidence  without  being  pleaded  as 
an  estoppel :  Larum  v.  Wilmer,  85-244. 

184.  Eqaltable  title:  Before  the  adop- 
tion of  the  provision  allowing  equitable  de- 
fenses in  an  action  at  law,  an  equitable  title 
was  held  to  be  no  defense  against  a  legal  one : 
Page  v.  Cole,  6-153;  Farley  v.  Goocher,  11- 
570. 

185.  An  equity  will  not  support  an  action 
at  law  to  recover  possession  of  land  against 
tbe  holder  of  the  legal  title :  Pendergast  v. 
Burlington  <fe  M,  B,  B.  Co,,  5o-326. 

186.  In  an  action  at  law  where  no  equita- 
ble defense  is  pleaded,  the  legal  title  must 
prevail:  Goepingerv.  Bingland,  62-76. 


187.  In  an  action  to  recover  real  estate 
based  alone  upon  right  of  possession,  plaint- 
iff cannot  recover  if  he  is  not  the  owner  of 
the  legal  title:  Kitteringham  v.  Blair  Toum 
Lot,  etc.,  Co.,  66-280. 

188.  In  an  action  of  right  to  recover  pos- 
session of  real  estate  it  is  a  good  equitable 
defense  to  show  that  defendant  took  posses- 
sion and  made  improvements  under  a  con- 
tract of  sale  made  by  plaintiffs  grantor  of 
which  plaintiff  had  notice  at  the  time  of 
purchasing  and  which  defendant  has  always 
stood  ready  to  carry  out :  Warren  v.  Crew, 
22-315. 

139.  In  an  action  based  on  a  legal  title  to 
recover  possession  of  real  property,  the  de- 
fendant may  show  as  an  equitable  defense 
that  he  is  in  possession  under  a  contract  of 
purchase  with  plaintiff's  grantor,  of  which 
plaintiff  had  notice  before  acquiring  his  title : 
Baldwin  v.  Lowe,  22-867. 

140.  Judgment:  Where  judgment  for 
plaintiff,  for  the  recovery  of  possession, 
where  defendant  set  up  no  title  in  himself, 
was  reversed  and  the  court  ordered  to  enter 
judgment  for  defendant,  held,  that  an  entry 
that  defendant  had  right  to  the  lands  claimed 
in  the  declaration  was  erroneous,  and  that 
the  judgment  should  have  been  that  plaint- 
iff had  no  title:  Litchfield  v.  Railroad  Co.,  7 
WaU.,  270. 

Conclusive:  Defenses  not  interposed  in  the 
action  will  be  deemed  waived:  See  Judg- 
ments. §§  270-272. 

141.  Injunetiott :  After  plaintiff  in  an  ac- 
tion to  recover  possession  has  had  judgment 
in  his  favor  and  defendant  has  been  put  out 
of  possession  by  legal  process,  plaintiff  may 
have  an  injunction  in  an  equitable  action  to 
restrain  defendant  from  continuing  in  pos- 
session of  the  property  in  disregard  of  the 
judgment  and  process :  Ten  Eyck  v.  Sjdburg, 
68-625. 

142.  Where  plaintiff's  interest  has  expired, 
the  provisions  of  Code,  §  3260,  that  if  the  in- 
terest of  plaintiff  expired  before  the  time  in 
which  he  could  be  put  in  possession,  he  can 
obtain  a  judgment  for  damages  only,  has  ref- 
erence to  cases  where  plaintiff  holds  a  lim- 
ited or  determinable  interest  which  expires, 
and  not  to  cases  where  he  holds  an  absolute 
estate,  and,  pending  the  suit,  conveys  to  a 
third  person.    In  the  latter  case,  the  suit 
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may  be  prosecuted  to  judgment  in  the  name 
of  the  original  plaintiff:  Jordan  v.  Ping, 
8^-64. 

143.  This  Rtatutory  provision  was  appar- 
ently framed  with  reference  to  the  case  of  a 
lease  or  demise:  Olive  v.  Dougherty,  2  G. 
Gr.,  393. 

144.  The  provisions  of  Code,  §  8365,  that 
if  defendant  avers  he  has  a  crop  sowed  or 
planted,  the  jury  must  find  the  rented  value, 
and  defendant  must  not  be  put  out  of  poo- 
session  if  he  gives  security  for  the  payment 
of  such  amount,  are  not  applicable  where  de- 
fendant is  a  tenant  under  an  execution  debtor 
and  plants  or  sows  his  crops,  knowing  that 
they  cannot  be  harvested  before  his  right  of 
possession  will  be  terminated  by  the  expira- 
tion of  the  period  of  redemption  after  exe- 
cution :  Wheeler  v.  KirkendcUl,  67-612. 

145.  Use  and  oecopation:  Plaintiff  may 
recover  for  the  use  and  occupation,  as  well 
as  for  the  title  and  possession:  Dunn  v. 
Starkweather,  6-466. 

140.  Under  provisions  of  Code  of  '51,  sim- 
ilar to  Code,  g  8261,  limiting  the  recovery  for 
use  and  occupation  to  a  period  of  six  years 
prior  to  the  oommencement  of  the  action, 
hdd,  that  the  widow  in  an  action  for  the  re- 
covery of  dower  might  recover  damages 
from  the  grantee  of  her  husband  from  the 
time  of  demand  for  a  period  not  exceeding 
the  six  years'  limitation :  (yFerraU  v,  Sim- 
plot,  4-381. 

147.  Judgment  for  the  use  and  occupation 
of  the  premises  for  the  full  six  years  cannot 
be  rendered  against  heirs  upon  whom  de- 
scent has  been  cast  within  that  time.  They 
are  only  liable  for  the  time  during  which 
they  have  been  in  possession  after  the  death 
of  the  ancestor.  A  claim  for  rents  and 
profits  accruing  before  the  death  of  the  an- 
cestor must  be  prosecuted  against  the  ad- 
ministrator: Cavender  v.  Smith,  8-360. 

148.  This  six-year  limitation  applies  only 
in  actions  to  recover  real  property.  General 
actions  for  rents,  etc.,  are  barred  in  five  years 
under  the  provisions  of  Code,  §  2539 :  Muir  v. 
Bozarth,  44-499. 

149.  So  actions  for  use  and  occupation  gen- 
erally are  barred  within  five  years:  Tibbetts 
V,  Morris,  42-120. 

150.  Setting  off  improTements:  If  plaint- 
iff  waives   damages,    or   all   but  nominal 


damages,  defendant  cannot  interpose  a  claim 
for  improvements  made:  Daniels  v.  Bates, 
2  G.  Gr.,  151. 

151.  Improvements  upon  land  purchased 
by  defendant  may  be  set  off  as  well  as  those 
]{iade  by  him:  Wright  v,  Stevens^  8  Q» 
Gr.,  68. 

152.  Bent  accrolng:  Code,  §  8264,  pro- 
viding that  a  tenant  in  possession  in  good 
faith  under  a  lease  or  license  is  not  liable 
beyond  the  rent  in  arrear  beyond  the  time  of 
suit  brought  and  that  which  may  afterwards 
accrue,  applies  only  to  cases  where  the  tenant 
is  joined  as  defendant  or  in  some  manner  re- 
strained from  paying  rent  to  bis  landlord. 
Otherwise  he  is  not  bound  to  retain  rent  in 
his  hands  to  await  the  result  of  the  litiga- 
tion :  Gardner  v,  Gardner,  25-102. 

158.  New  trials:  Greater  latitude  is  al- 
lowed in  granting  new  trials  in  such  actions 
under  the  provisions  of  Code,  §  8268,  than  in 
other  actions,  though  the  discretion  given 
the  court  is  a  legal  one :  White  v.  Poorman, 
24^108. 

154.  Such  discrecion  may  be  reviewed  on 
appeal.  But  unless  it  appears  that  it  has 
been  improperly  exercised,  the  action  of  the 
court  will  not  be  reversed :  Coleman  v,  Case^ 
66-584. 

155.  It  cannot  be  said  that  the  discretion 
of  the  court  has  been  improperly  exercised  in 
refusing  a  new^  trial  unless  it  fairly  appears 
that  a  different  result  could  be  reasonably  ex- 
pected should  a  new  trial  be  granted :  Ibid» 

150.  Where  an  appeal  is  taken  from  a 
judgment  in  an  action  of  right,  and  the  cause 
is  remanded  from  the  supreme  court  to  the 
lower  court,  for  judgment  in  accordance 
with  its  opinion,  the  judgment  so  rendered 
is  a  judgment  of  the  lower  court,  and  a  new 
trial  may  be  granted  in  the  same  manner  as 
if  no  appeal  had  been  taken :  Butterfleld  v, 
Walsh,  25-263. 

157.  While  these  statutory  provisions  as 
to  new  trials  in  such  actions  apply  to  such 
actions  only,  yet  the  fact  that  an  equitable  de- 
fense was  set  up  and  tried  in  such  action  does 
not  prevent  the  granting  of  a  new  trial: 
Ibid, ;  Buena  Vista  County  v,  Iowa  Falls  iSb 
S.  C.  R,  Co,,  49-657. 

158.  The  showing  for  a  new  trial  in  a 
particular  case  held  sufficient :  Floyd  v,  Ham- 
ilton, 10-552. 
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1&9.  These  provisions  do  not  apply  in 
actions  to  quiet  title:  BusseU v.  Nelson,  S^ 
215. 

IWk  It  is  not  contemplated  by  these 
statutory  provisions  that  the  adverse  party 
afaaH  have  notice  of  the  applicaticm  for  a  new 
trial,  nor  that  he  shall  be  allowed  to  contro- 
vert a  showing  made  therefor:  Btiena  Vista 
Cmmty  v,  Iowa  Falls  <&  S.  C.  R,  Cj.,  55- 
157. 

in.   KiGHT  TO  IMPROVEMENTS ;   OCCUPY- 
ING CLAIMANTS. 

As  to  what  are  to  be  deemed  Fixtures,  see 
that  title. 

ISl.  Improremeiits  part  of  realty: 
Fences  upon  land  are  a  part  of  the  realty. 
Therefore,  held,  that  where  a  fence  had  been 
built  by  mistake  upon  land  occupied  by  the 
government,  a  person  subsequently  procur- 
ing such  land  from  the  government  was  en- 
ticed to  the  fence,  and  might  maintain 
trespass  against  the  person  who  built  it  for 
entering  and  taking  it  away:  Burlerson  v, 
TeepUy  2  G.  Or.,  542. 

1^.  Where  one  having  a  contract  to  pur- 
dbase  a  lot  entered  into  possession  and 
erected  a  house  thereon,  and  subsequently 
abandoned  such  contract,  surrendering  pos- 
session  to  his  grantor  on  condition  that  his 
notes  be  canceled,  and  thereupon  rented  the 
pruperty  from  his  grantor,  held,  that  he 
ooold  not  remove  the  house  erected  by  him, 
even  though  originally  erected  upon  blocks 
with  intention  to  remove:  Cnim  v,  HUl, 
40-506. 

168.  Although  the  owner  of  real  property 
knows  that  improTements  are  being  con- 
stmcted  thereon,  if  it  has  been  agreed  how 
and  by  whom  the  same  shall  be  paid  for  be- 
fore they  are  commenced,  he  does  not  be- 
come liable  for  the  same  except  in  accordance 
with  the  terms  of  such  agreement :  Smith  v, 
Iowa  City  Loan,  etc,  Ass'n,  60-164 

164.  Where  an  occupant  of  real  property 
is  allowed  for  improvements  made  by  him, 
upon  a  determination  made  by  a  court  of 
equity  that  another  person  is  entitled  to  the 
piroperty,  such  allowance  must  be  measured 
by  the  benefit  which  the  true  owner  will 
receive  from  improvements.  He  cannot 
be  charged  with  improvements  not  enhanc- 


ing the  value  of  the  property,  or  with  cost  of 
improvements  exceeding  the  enhancement  in 
value :  McMurray  r.  Day^  70-671. 

165.  Beeorery  for  improvements:  A 
party  who  has  made  improvements  upon  the 
land  of  another  cannot  recover  the  value 
thereof  from  the  owner,  even  when  made  by 
him  in  good  faith  and  under  color  of  title. 
His  only  remedy  is  under  the  statutory  pro- 
visions in  behalf  of  occupying  claimants, 
which  provisions  are  not  available  to  a  party 
not  in  possession.  But  if  the  owner  has 
wrongfully  taken  possession,  the  claimant 
may  recover  such  possession  by  action  of 
forcible  entry  and  detainer,  and  then  against 
any  legal  proceedings  to  dispossess  him  may 
assert  his  right  to  compensation  for  improve- 
ments: Webster  V.  Stewart,  6-401. 

166.  By  the  common  law  there  was  no 
liability  on  the  part  of  the  property  owner  to 
pay  for  improvements  made  by  an  occupying 
claimant  of  property  who  had  no  title  thereto 
when  they  were  made.  All  improvements 
annexed  to  the  freehold  become  part  thereof 
and  pass  with  its  recovery.  The  right  to  re- 
cover for  improvements  thus  made  is  based 
entirely  upon  statute :  Lunquest  v.  Ten  Eyek, 
40-218. 

167.  If,  therefore,  an  occupying  claimant 
asks  to  recover  for  improvements  made  upon 
the  land  of  another,  he  must  see  that  the 
steps  provided  by  statute  to  entitle  him  to 
such  recovery  are  taken :  Blanchard  v.  Ware, 
46-680. 

168.  Who  deemed  ocenpying  claimant: 
Under  the  statutory  provision  (CJode,  g  1976) 
allowing  an  occupant  of  land  who  has  color 
of  title  and  in  good  faith  has  made  any  val« 
uable  improvements  thereon,  and  is  after- 
wards adjudged  not  to  be  the  rightful  owner, 
to  take  stei)s  authorized  by  statute  to  secure 
compensation  for  such  improvements,  held, 
that  it  was  not  necessary  in  order  that  the 
party  be  an  ''occupant  of  land"  as  specified 
in  the  statute  that  he  be  in  personal  posses- 
sion, a  possession  by  tenant  being  sufficient: 
Parsons  v,  Moses,  16-440. 

169.  But  a  party  out  of  possession  cannot 
maintain  the  action.  The  right  is  lost  by 
yielding  the  occupancy :  Webster  v,  Stewart, 
6-401 ;  Claussen  v.  Raybum,  14-186. 

170.  To  entitle  a  claimant  to  the  benefit  of 
these  provisions  the  ])06ses8ion  under  and 
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durlDg  which  the  improvements  were  made 
must  have  been  adverse  to  the  holder  of  the 
paramount  title :  Keaa  v.  Bums,  2d-235. 

171.  Good  faith:  Ck>nstructive  notice  of 
an  adverse  claim,  e8i)ecially  such  as  is  im- 
parted by  a  lis  pendens  or  record,  does  not 
exclude  good  faith  in  the  claimant :  Becid  v, 
Howe,  49-65, 

172.  It  is  sufficient  if  the  claimant  has  an 
honest  belief  that  he  has  a  good  title  and  has 
no  actual  notice  of  an  adverse  claim :  Ibid, 

173.  Porchaser  pendente  lite:  One  who 
purchases  land  pending  an  aotion  with  con- 
structive notice  thereof  is  bound  by  the  judg- 
ment and  must  at  his  peril  take  notice  of  the 
service  of  the  writ  of  possession  and  make 
his  claim  for  improvements  at  the  proper 
time :  Blanchard  v.  Ware,  43-530. 

174.  The  effect  of  these  statutory  provis- 
ions is  to  make  an  occupant  of  land  practi- 
cally the  owner  of  his  improvements  even 
though  he  be  not  the  owner  of  the  land  on 
which  they  were  made.  The  occupant  in 
such  a  case  is  not  to  be  considered  a  mere 
trespasser  wantonly  thrusting  himself  or  his 
property  in  the  way  of  danger.  In  an  action 
for  the  injury  of  such  property,  it  is  imma- 
terial, therefore,  who  was  the  owner  of  the 
land:  Milioaukee,  etc,  B,  Co,  v,  Kellogg,  94 
U.  S.,  469. 

175.  Conn ter-cl aim:  Claims  for  improve- 
ments cannot  be  pleaded  by  way  of  counter- 
claim, but  only  after  the  question  of  title  has 
been  settled :  Walton  v.  Gray,  29-440 ;  Fogg 
V.  Holcomb,  64-^21. 

1 70.  Claimant  nnder  pre-emption  certifl- 
oate:  A  paity  who,  by  satisfactory  showing 
to  the  land  office,  has  received  a  certificate 
that  he  is  entitled  to  pre-empt  land,  has  color 
of  title  thereto.  One  believing  that  he  haB 
title  and  making  improvements  on  the  land 
makes  them  in  good  faith  and  is  conse- 
quently entitled  to  receive  the  value  thereof : 
Wells  V.  BUey,  2  DiUon,  566. 

1 7  7.  So  held  as  to  occupants  of  Des  Moines 
river  lands:  Ibid»;  Litchfield  v,  Johnson,  4 
Dillon,  551. 

178.  Occnpant  ifiik  notice:  One  who, 
cognizant  of  the  facts,  occupies  land  under 
title  bond  given  by  the  assignee  of  a  title 
bond  from  the  original  owner,  is  not  entitled 
after  foreclosure  and  sale  under  the  first 
bond  to  the  benefit  of  the  occupying  claim- 


ant act  for  improvements   made   thereon: 
Jones  V,  Graves,  21-474. 

179.  Snbseqnent  pnrchaser:  The  grantee 
of  the  claimant  is  an  ''  assignee  "  within  the 
provisions  of  CJode,  §  1982,  entitling  such  as- 
signee to  assert  claims  of  his  assignor  holding 
under  judicial  or  tax  sale:  Childs  v.  Shower^ 
18-261. 

180.  Color  of  title:  When  the  tax  deed 
relied  on  to  show  color  of  title  shows  a  sale 
in  gross  of  distinct  tracts,  evidence  aliunde 
may  be  received  to  show  that  the  several 
tracts  were  not  sold  for  a  gross  sum :  Ibid. 

1 8 1 .  A  tax  deed  void  on  its  face  is  sufficient 
to  give  color  of  title :  Colvin  v,  McCune,  89- 
502. 

182.  Under  the  provisions  of  Code,  §  1988, 
occupancy  in  the  claimant's  own  right  for 
the  term  of  five  years  gives  color  of  title, 
such  as  to  entitle  him  to  the  benefits  of  the 
occupying  claimant's  act.  Such  possession 
need  not  be  based  on  any  kind  of  right  or 
title  to  the  land :  Lunquest  v.  Ten  Eyck,  40- 
213. 

183.  A  lessee  of  premises  from  one  holding 
a  life  estate  does  not  have  color  of  title 
as  against  the  reversioner,  nor  virill  the  jmy- 
ment  of  taxes  give  him  such  color  of  title  if 
made  in  accordance  with  the  terms  of  the 
lease :  WUtse  v.  Hurley,  11-478. 

184.  The  vendee  of  real  estate  holding: 
under  a  bond  for  a  deed  cannot  take  advan- 
tage of  these  provisions  to  recover  from  the 
vendor  the  value  of  improvements  made 
while  so  holding:  Jones  v.  Graves,  21-474. 

186.  A  claimant  having  color  of  title  by- 
five  years'  occupancy  (Code,  §  1983)  at  the 
time  judgment  is  recovered  against  him  may 
recover  for  his  improvements,  although  they 
were  made  before  the  expiration  of  the  pe- 
riod of  possession  necessary  to  constitute 
such  color  of  title:  Litchfield  v,  Johnson,  4 
DiUon,  551. 

186.  For  what  improvements  allowed: 
The  claim  for  improvements  is  assignable 
and  the  occupant  may  recover  for  improve- 
ments made  by  those  under  whom  he  claims: 
Craton  v,  Wright,  16-188 ;  Parsons  v,  Moses^ 
16-440. 

187.  The  occupying  claimant  is  not  en- 
titled to  compensation  for  improvements 
made  after  judgment  against  him  in  the 
main  action,  and  after  his  proceedings  under 
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the  occupying  claimant  law  are  commenced : 
CmtoH  V,  Wright,  16-133. 

188.  An  occupying  claimant  is  to  be  al- 
lowed the  amount  which  the  improvements 
have  actually  augmented  the  value  of  the 
property  and  not  their  cost:  Childs  v. 
Shower,  1&-261. 

189.  Setting  off  rents  and  profits:  As 
against  the  claim  for  improvements,  the 
owner  may  set  off  rents  and  profits  of  the 
land  accruing  prior  to  the  six  years  to  which 
his  recovery  in  the  action  for  the  possession 
of  the  property  is  limited  by  Code,  {5  3261, 
and  also  rents  and  profits  subsequent  to  the 
judgment  in  such  action,  and  pending  the  ac- 
tion by  the  occupying  claimant  for  improve- 
ments :  Faraona  v.  Moaes,  16-440. 

190.  The  occupant  is  not  to  be  charged 
with  the  rent  of  improvements  made  by  him, 
bat  with  the  rent  of  the  land,  estimated, 
however,  not  upon  its  rental  value  as  he 
tock  it,  but  upon  what  the  land  has  been 
worth  to  him,  as  brought  into  cultivation 
and  made  suitable  for  raising  crops  by  his 
labor:  Dungan  v,  Fon  PuTiZ,  8-263 ;  Wolcott 
V.  Toumaend,  49-456. 

191.  ReniOTal :  The  proceeding  by  the  oc- 
cupying claimant  is  ancillary  to  the  main 
suit,  and  cannot  be  removed  to  the  federal 
court  as  separate  from  such  main  action: 
Chapman  v.  Barger,  4  Dillon,  557. 

192.  Trial:  The  court  cannot  in  this  pro- 
ceeding render  a  personal  judgment  against 
the  owner  of  the  land  for  the  value  of  the 
improvements:  Dungan  v.  Von  Puhl,  8-268; 
Woleott  V.  Tovmaend,  49-456. 

198.  Possession  pending  payment:  During 
the  time  when  the  owner  has  the  election  to 
pay  for  the  improvements,  the  claimant  in 
possession  is  a  tenant  at  will :  Beilly  v.  Ring- 
land,  39-106. 

194.  The  occupying  claimant  is  entitled  to 
have  possession  of  the  land  until  his  claim  is 
paid,  for  such  uses  as  he  may  deem  proper, 
but  without  making  any  additional  improve- 
ments thereon :  Wd)ater  City  <Sb  C,  C  R.  Co. 
V.  NewaoUf  70-355. 

195.  Jndgment:  The  provisions  of  Revis- 
ion, §§  2274,  2275,  relatmg  to  the  same  sub- 
ject, which  authorized  a  money  judgment 
against  the  owner  of  the  land  for  the  value 
of  the  improvements,  on  which,  if  not  paid 
within  three  years,  a  general  execution  might 


issue,    held     unconstitutional:      Childa    v. 
Shoioer,  18-261. 

196.  Appeal:  Plaintiff  having  obtained 
judgement  for  possession  and  the  defendant 
having  filed  his  claim  for  improvements,  ?ieZd, 
that  plaintiff  was  not  entitled  to  writs  of 
possession  in  disregard  of  the  petition  for 
improvements,  although  defendant  had 
taken  the  case  by  writ  of  error  from  the 
state  supreme  court  to  the  supreme  court  of 
the  United  States,  where  it  was  still  pend- 
ing: Chicago,  R.  I.  <fc  P,  R.  Co,  v,  Thamiah, 
54-690. 

IV.   PBOCEEDmOS    TO    ESTABLISH    LOST 

BOUNDARIES. 

197.  When  proper:  Under  15  G.  A.,  ch.  8 
(McClain's  Ann.  Stat.,  862),  providing  for  the 
establishment  of  lines  and  corners,  it  is  only 
where  the  location  of  the  government  corner 
cannot  be  definitely  ascei'tained  that  a  disr 
pute  as  to  a  boundary  line  can  possibly  arise. 
If  the  corner  has  been  obliterated  or  lost, 
then  evidence  of  its  true  location  may  be 
heard  by  the  commissioners,  and  upon  a  con- 
sideration of  such  evidence  and  a  survey  the 
disputed  boundary  is  established  by  them: 
MitcheU  v,  WHaon,  70 . 

198.  The  fact  that  division  lines  have  been 
established  by  a  surveyor,  where  such  action 
of  the  surveyor  is  disputed,  does  not  prevent 
proceedings  to  fix  such  lines  from  being 
brought  and  the  lines  established  under  these 
provisions:  Strait  v.  Cook,  46-57. 

199.  Proceedings:  Such  proceedings  are 
special  proceedings  triable  on  appeal  like  an 
ordinary  action  and  not  de  novo:  In  re  Har- 
rington, 54-83. 

200.  Where  the  commissioners  have  deter- 
mined facts  which  render  the  final  location 
of  the  comer  a  mere  matter  of  measux^ment, 
they  may  properly  postpone  the  expense  of 
actual  survey  until  the  court  acts  upon  their 
report:  Ibid. 

201.  The  proceeding  contemplated  in  this 
statute  is  a  summary  proceeding  designed  to 
determine  and  locate  the  true  division  line 
between  land  holders  without  issue  in  court 
or  trial  by  jury :  Oatea  v.  Brooka,  59-510. 

202.  The  statute,  although  not  contem- 
plating trial  by  jury,  is  not  tinconstitutional  on 
that  account :  Ibid. ;  Coomba  v.  Quinn,  66-469. 
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208.  Actions  of  this  character  not  being 
triable  de  novo  on  appeal,  the  finding  of  the 
commissioners  and  court  must  haye  the  force 
and  effect  of  the  verdict  of  a  jury:  Vittoe 
17.  Richardson,  58-575. 

204.  The  report  of  the  commissioners  can- 
not have  the  effect  of  the  verdict  of  a  jury. 
The  commissioners  are  simply  officera  of  the 
court,  appointed  for  the  purpose  of  aiding 
the  court  in  establishing  the  true  boundary 
line :  Mitchell  v.  Wilson,  70 . 

305.  When  a  i)etition  is  presented  to  the 
court  for  the  appointment  of  a  commission 
under  this  statute,  the  court  has  jurisdiction 
to  look  into  the  nature  of  the  controversy 
and  dismiss  the  petition  if  the  controversy 
does  not  appear  to  be  such  as  to  justify  the 
appointment  of  a  commission.  Where  the 
disagreement  as  to  the  corner  does  not  relate 
to  the  facts  governing  the  question  of  bound- 
ary, but  to  the  rule  of  law  applicable  to  con- 
ceded facts,  or  where  the  question  is  one  of 
adverse  possession  as  to  which  the  parties  are 
entitled  to  trial  by  jury,  the  court  may  prop- 
erly dismiss  the  petition:  Smith  v.  Scoles, 
65-783. 

206.  The  petition  should  state  the  facts  in 
dispute  sufficiently  to  enable  the  court  to  de- 
termine the  nature  of  the  controversy.  If  it 
does  not,  a  motion  for  more  specific  state- 
ment will  be  proper.  If  the  court  errs  in 
dismissing  the  petition,  this  action  can  be  re- 
viewed on  appeal  after  its  dismissal.  The 
party  would  not  have  the  right  to  com- 
mence a  new  proceeding  on  the  same  facts : 
Ibid. 

207.  Where  it  was  stated  in  a  petition  that 
certain  persons  named  as  defendants  were 
the  only  persons  that  would  be  affected  by 
the  proceedings,  and  it  appeared  that  but 
one  of  them  had  been  served  with  a  notice  or 
had  niade  appearance,  held,  that  the  court 
nevertheless  acquired  jurisdiction  to  appoint 
a  commissioner  as  between  the  plaintiff  and 
the  defendant  who  appeared,  unless  it  was 
shown  that  there  were  other  persons  who 
were  necessary  parties:  Nesselrode  v.  Par- 
ish, 59-570. 

208.  Evidence:  Commissioners  appointed 
in  this  proceeding  need  not  notify  defendant 
of  the  time  of  making  the  survey,  but  if  they 
fail  to  notify  him  so  that  he  can  offer  evi- 
dence, and  material  evidence  is  thus  omitted 


to  his  prejudice,  the  report  should  be  re- 
jected :  Nesselroad  v,  Parrish,  52-269. 

209.  Service  by  publication:  In  such  a 
proceeding  in  order  to  warrant  service  by 
publication  as  therein  contemplated,  the 
facts  authorizing  such  publication  must  ap- 
pear from  the  record :  Ibid, 

210.  Report:  The  evidence,  plat  and  sur- 
vey accompanying  the  report  is  a  part  of  it 
and  becomes  of  record  in  the  same  manner 
as  the  report,  and  therefore  it  is  not  necessary 
that  they  be  preserved  by  a  bill  of  excep- 
tions :  Davis  v.  Curtis,  68-66. 

211.  It  was  not  the  intention  of  the  legis- 
lature to  impose  upon  the  commissioners  the 
trial  of  the  question  of  adverse  possession  of 
lands,  and  where  they  find  no  marked  gov- 
ernment comer,  but  do  find  one  that  has 
been  acquiesced  in  by  the  adjoining  proprie- 
tors for  ten  years,  they  should  report  that 
fact  to  the  court,  and  it  should  be  the  end  of 
the  proceeding :  Ibid, 

212.  Hearing:  The  court  is  authorized  on 
hearing  the  report  of  the  commissioner  to 
strike  out  evidence  reported  and  confirm  his 
report  upon  the  remaining  evidence  without 
resubmitting  it  to  the  commissioner:  Cold- 
well  V,  Nash,  68-658. 

218.  At  any  time  before  the  final  submis- 
sion of  the  cause,  the  court  may,  at  least 
upon  proper  showing,  receive  any  evidence 
tending  to  show  the  location  of  the  corner 
and  the  boundary  line ;  and  in  its  discretion 
it  may  set  aside  the  report  of  the  commis- 
sioners and  make  a  new  reference  to  the 
same  or  other  commissioners  to  consider  the 
new  evidence  together  with  what  had  been 
previously  taken,  and,  if  deemed  necessary, 
to  make  another  survey :  Mitchell  v,  Wilson^ 
70 . 

214.  Restoring  survey:  The  land  is  not  to 
be  resurveyed  as  if  there  had  been  no  sur- 
vey, but  the  original  survey  is  to  be  restored 
in  such  manner  that  the  different  tracts 
affected  thereby  shall  bear  the  same  relation 
to  each  other  as  by  the  original  survey :  Jtfore- 
land  V,  Page,  2-189;  Newcomb  v.  Leicis,  81- 
488. 
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BEOEITERS. 

L  Appointment. 
n.  Actions  by  and  against. 
DX  Rights,  fowisrs  and  liabilities. 

a.  Over  the  debtor's  property, 

b.  Personal. 
IV.  Compensation. 

I.  Appointment. 

1«  Insolyencj  not  snffloient:  Lisolvency 
of  the  defendant  held  not  sufficient  to  au- 
thorize the  appointment  of  a  receiver  in 
an  action  to  recover  possesBion  of  real  prop- 
erty: Cofer  V.  Echerson,  6-502. 

2.  Other  remedies:  It  does  not  seem  to  be 
the  practice  of  the  courts  to  appoint  a  re- 
ceiver where  the  question  is  upon  the  legal 
right,  or  where  a  party  can  assert  his  right 
by  a  direct  action  at  law  as  for  possession : 
Dnd. 

3.  In  a  law  aetion:  Under  Code,  §  2908,  a 
receiver  may  be  appointed  in  a  law  action, 
and,  in  a  proper  case,  before  the  defendant 
is  affected  with  notice  of  the  pendency  of  the 
suit :  Jones  v,  Oraves,  20-596. 

4.  Probable  right:  It  is  not  necessary 
that  it  should  conclusively  appear  that  the 
party  is  entitled  to  recover,  before  a  receiver 
can  be  appointed;  a  probable  right  only  is 
required :  Des  Moines  Ckis  Co,  v.  West,  44-23. 

5.  In  equity;  settlement  of  partner- 
ship aeeonnts:  It  is  a  legitimate  and  regular 
mode  of  proceeding  for  a  court  of  equity,  in 
an  action  for  the  settlement  of  accounts  be- 
tween partners,  to  appoint  a  receiver  to  take 
charge  of  the  partnership  assets,  etc. :  Saylor 
V,  Mockbie,  9-209. 

&  In  such  a  case  it  must  first  be  made  to  ap- 
pear that  there  is  a  partnership  in  existence, 
and  a  right  in  the  party  applying  to  share  in 
the  profits ;  a  mere  agreement  for  a  partner- 
ship will  not  be  sufficient:  Hdbart  v,  Bal- 
lard, 31-521. 

7.  In  a  particular  case,  held,  that  the  facts 
were  not  sufficient  to  authorize  the  appoint- 
ment of  a  receiver  of  partnership  property 
on  the  petition  of  one  of  the  partners :  Loomis 
V.  McKenzie,  31-425. 

8.  In  action  against  banii:  In  a  particu- 
lar case,  heldf  that,  although  the  facts  shown 
were  not  consistent  with  entire  good  faith 
on  the  part  of  the  officers  of  a  bank,  they 
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were  not  sufficient  to  justify  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  busi- 
ness of  the  bank:  French  v.  Qifford,  80-148. 

9.  Bights  of  third  parties:  While  it  is 
competent  for  a  court  of  equity  to  take  pos- 
session of  property,  which  is  the  subject  of 
litigation,  by  an  interlocutory  order,  yet  if 
the  rights  of  third  persons,  not  parties  to  the 
record,  have  intervened,  as  by  purchase  in 
good  faith,  the  property  will  not  be  ordered 
into  the  possession  of  a  receiver  in  this  sum- 
mary manner :  Levi  v.  Karrick^  18-844. 

Attached  property:  As  to  appointment  of 
receiver  of  attached  property,  see  Attach- 
ment, g  159. 

10.  Particular  facts:  Under  the  facts  in 
a  particular  case,  held,  the  party  was  not  en- 
titled to  the  appointment  of  a  receiver: 
Sleeper  v,  Iselin,  59-879. 

11.  Mortgaged  property :  The  appointment 
of  a  receiver  to  take  charge  of  mortgaged 
premises,  after  final  judgment  of  foreclosure, 
is  allowable,  if  at  all,  only  upon  a  strong 
showing :  Adair  v.  Wright,  16-385. 

12.  Where  a  mortgagor  is  insolvent  and 
the  mortgaged  property  is  insufficient  to  pay 
the  debt,  if  the  rents  and  profits  are  included 
in  the  mortgage,  the  general  rule  is  to  ap- 
point a  receiver  as  of  course:  Des  Moines 
Gas  Co.  V.  West,  44-23. 

18.  There  is  a  clear  and  well  defined  dis- 
tinction as  to  the  right  to  have  a  receiver 
appointed  where  the  bonds  and  mortgage 
pledge  the  rents  or  income  for  the  payment 
of  the  debt,  and  where  they  do  not :  Ibid, 

14.  Where  the  rents  and  profits  are  ap- 
plied to  the  mortgage  debt  there  is  no  occa- 
sion for  the  appointment  of  a  receiver  and 
none  will  be  appointed :  Fitzgerald  v.  Daniels, 
52-744. 

15.  Where  the  senior  mortgagee  allows  the 
mortgagor  to  remain  in  possession  and  apply 
the  rents  and  profits  to  the  debt  and  neces- 
sary expenses,  and  the  latter  does  so  in  good 
faith,  junior  mortgagees  have  no  ground  for 
applying  for  a  receiver :  Ibid, 

16.  In  order  to  authorize  the  appointment 
of  a  receiver  of  mortgaged  property  under 
the  general  statutory  provision  (Code,  §  2903), 
it  must  appear  that  the  property,  or  its  rents 
and  profits,  are  in  danger  of  being  lost  or 
materially  impaired.  Where  a  mortgagee  is 
in  possession  of  a  stock  of  goods  and  selling 


434 


RECEIVERS,  I,  a 


Appointment. —  Actions  by  and  against. 


them  out  in  the  usual  course  of  trade,  and  it 
does  not  appear  that  he  is  an  improper  person 
to  be  intrusted  with  the  property,  a  receiver 
will  not  be  appointed  at  the  instance  of  a 
creditor  of  the  mortgagor  who  garnishes  the 
mortgagee :  Silverman  r,  Kuhn^  58-436. 

17.  Whether  a  receiver  can  be  appointed 
on  foreclosure  of  a  mortgage  to  collect  the 
rents  and  profits  during  the  period  of  re- 
demption, qivoere:  Cfoodhue  v.  Daniels,  54-19. 

18.  Where  a  chattel  mortgagee  brought  an 
action  in  equity  to  foreclose  his  mortgage 
against  the  mortgagor  and  certain  attaching 
creditors,  the  mortgage  being  upon  a  stock  of 
dry  goods  which  would  have  been  greatly 
depreciated  in  value  if  taken  and  withheld 
from  sale  by  the  mortgagee,  and  the  mort- 
gagee having  by  the  mortgage  the  right  to 
take  possession  whenever  he  should  choose 
to  do  so,  and  proceed  to  subject  the  property 
to  the  payment  of  the  amount  due  or  to  be- 
come due  on  his  mortgage,  held,  that  the 
case  was  a  proper  one  for  the  appointment  of 
a  receiver  upon  request  of  such  mortgagee, 
although  the  action  was  commenced  before 
the  mortgage  indebtedness  had  become  due : 
Maiah  v.  Bird,  59-307. 

Further,  see  Mortgaqes,  VI,  d. 

19.  One  tenant  in  common  cannot  have  a 
receiver  appointed  for  a  co-tenant  who  is  in 
possession  of  the  premises,  unless  the  cir- 
cumstances are  such  as  to  make  the  co- 
tenant  liable  to  account:  Vamum  v.  Leek, 
65-751. 

20.  Under  attachment:  Under  Code, 
8  2970,  providing  for  a  receiver  of  attached 
property,  something  more  than  the  mere  fact 
of  attachment  must  be  shown  to  justify  his 
appointment.  Facts  must  be  shown  render- 
ing the  exercise  of  the  power  necessary  or 
proper:  Silverman  v,  Kuhn,  58-486. 

21.  Errors  of  court  and  of  receiver:  Any 
errors  in  the  proceedings  of  the  coiut  ap- 
pointing a  receiver  and  controlling  and  di- 
recting his  action  must  be  corrected  by  the 
proper  application  to  the  court,  or  by  appeal 
from  its  orders  or  decisions  as  provided  by 
the  law  applicable  to  such  cases.  Errors  or 
irregular  proceedings  of  the  receiver  must  be 
corrected  by  the  court  having  control  of  his 
action.  They  cannot  be  set  up  in  an  action 
brought  by  him  under  the  direction  of  the 
court :  Stewart  v.  Lay,  45-604. 


22.  Fraud  in  appointment  of  receiver; 
when  to  be  pleaded :  Fraud  in  the  appoint- 
ment of  a  receiver  of  a  corix)ration  should  be 
set  up  in  the  action  in  which  the  receiver  is 
appointed  and  not  that  in  which  the  receiver 
sues  for  a  stock  subscription :  Schoonover  v, 
Hinckley,  48-82. 

28.  Bes  adjadicata:  Where  the  appoint- 
ment of  a  receiver  is  asked  in  an  action  to 
wind  up  a  partnership,  and  refused,  after 
which  the  action  is  dismissed  by  the  plaintiff, 
it  is  not  a  rea  adjudicata,  and  a  party  may 
apply  again  in  a  new  action  brought  for  the 
same  purpose  some  time  afterwards :  Ander- 
son  V,  Powett,  44-20. 

24.  Appointment  in  vacation;  notice: 
The  judge  may  appoint  a  receiver  in  vaca- 
tion. Such  appointment  should  not,  except 
under  peculiar  circumstances,  be  made  with- 
out notice  to  the  opposite  party,  and  where 
peculiar  circumstances  are  relied  on  they 
should  be  set  forth:  French  v,  Oifford,  30- 
148. 

25.  In  general,  notice  to  the  opposite  party 
is  necessary :  Bisson  v,  Curry,  35-72,  80. 

26.  It  is  erroneous  to  appoint  a  receiver  in 
vacation  without  notice  to  the  adverse  party, 
and  such  action  of  the  court  should  be  set 
aside  on  motion :  Howe  v.  Jones,  57-130. 

27.  Adverse  party  not  within  Jnrisdic- 
tion;  notice:  Where  the  adverse  party  is 
not  within  the  jurisdiction  of  the  court  and 
cannot  be  served  with  notice,  the  court  may, 
under  some  circumstances,  appoint  a  receiver 
without  notice :  Maish  v.  Bird,  59-307. 

28.  Improper  appointment:  Where  a 
bond  was  required  of  the  party  asking  the 
appointment  of  a  receiver,  held,  that  he 
might  be  liable  on  such  bond  for  injury  re- 
sulting from  an  improper  appointment,  al- 
though the  receiver  was  guilty  of  no  act 
rendering  him  liable  on  his  bond :  Thayer  v, 
Hurlburt,  5-521. 

II.  Actions  by  and  against. 

29.  Failure  to  intervene ;  no  appeal :  A 

receiver  who  does  not  intervene  and  have 
himself  made  a  party  to  the  action  against 
the  former  holder  of  the  property,  over  which 
he  claims  custody  by  virtue  of  his  receiver- 
ship, cannot  maintain  the  appeal  from  the 
judgment  rendered:  Borgalthouav,  Farmers\ 
etc.,  Ins,  Co.,  86-250. 
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80.  In  what  court  reeei?er  may  be  sued: 

The  fact  that  a  corporation  is  in  the  hands  of 
a  receiTer  will  not  deprive  another  court  of 
jurisdiction  to  entertain  an  action  against 
SQch  receiver  of  the  corporation  without  the 
consent  of  the  court  appointing  the  receiver 
having  been  first  obtained.  But  the  court 
appointing  the  receiver  may  interfere  and 
protect  the  possession  of  its  receiver  whenever 
flach  possession  is  sought  to  be  disturbed: 
Alien  V,  Central  R,  Co,,  42-683. 

81.  To  faring  an  action  in  a  state  court 
against  a  receiver  appointed  in  a  federal 
court,  leave  not  having  first  been  obtained, 
constitutes  a  contempt:  Thompson  v.  Scott, 
4  Dillon,  506. 

32.  Garnishment  of  reeeiver:  Receivers 
of  insolvent  debtors  being  representatives  of 
the  court  are  not  subject  to  garnishment  even 
where  permission  to  proceed  against  the  re- 
ceiver is  given  by  the  judge  in  vacation. 
Even  as  between  judgment  creditors,  while 
they  may  ask  to  have  the  funds  in  the  hands 
of  the  receiver  applied  to  the  payment  of 
their  judgments,  they  cannot  acquire  priority, 
one  over  the  otlier,  by  means  of  a  garnish- 
ment: McGowanv,  Myers,  66-99. 

88.  Errors  of  receiver:  Errors  or  irregu- 
lar proceedings  of  a  receiver  must  be  cor- 
rected by  the  court  having  control  of  his 
action,  and  cannot  be  set  up  in  an  action 
brought  by  him:  Stewart  v.  Lay,  45-604. 

;.4.  A  receiver  may  appeal  from  an  order 
erroneously  fixing  the  amount  of  property 
in  his  bands,  and  directing  him  to  turn  over 
more  than  he  has  in  custody :  How  v,  Jones, 
60-70. 

8a.  Fraud  in  the  appointment  of  a  re- 
eeiver  should  be  set  up  in  the  action  in 
which  the  receiver  is  appointed,  and  not  in 
an  action  in  which  the  receiver  brings  the 
Boit:  SchooTiover  v.  Hinckley,  48-82. 

TTT.  Rights,  powebs  and  liabilities. 

a.  Over  debtor^ s  property, 

86.  Powers:  Where  a  receiver  was  ap- 
pointed to  receive  the  rents  and  profits  of 
*'  Burrow's  Lock  and  Mills,"  it  was  held  that 
this  language  included  and  covered  a  wharf 
located  on  the  block  and  which  was  con- 
structed and  used  in  furtherance  of  the  busi- 
of  the  mills :  QtixnX  v.pavenpori,  18-179. 


37.  Conversion  and  distribution:  When 
the  receiver  converts  the  property  into 
money,  the  money  takes  the  place  of  the 
property  and  is  distributed  to  the  parties  who 
establish  their  rights  to  the  property:  OU- 
bert  V.  Greenbaum,  56-211. 

88.  Disbursement  for  attorney's  fee: 
Disbursements  by  a  receiver  for  attorney's 
fees  and  other  charges  in  collecting  money ' 
made  in  good  faith,  which  are  necessary 
and  beneficial  to  the  parties  ultimately  en- 
titled to  the  fund,  should  be  paid  out  of  the 
fund :  How  v.  Jones,  60-70. 

89.  Preference  given  by  debtor  after  re- 
ceiver appointed:  After  the  appointment  of 
such  receiver  without  resistance  on  the  part 
of  the  debtor  and  without  appeal  from  the  or- 
der of  appointment,  such  debtor  has  no  such 
control  over  the  fund  and  power  to  direct 
its  application  that  he  can  by  assignment 
give  one  creditor  preference  over  another: 
McGowan  v,  Myers,  66-99. 

As  to  payment  of  claims  by  receiver  of 
national  bank,  see  Banes,  §  19. 

40.  Aailroads;  personal  injuries:  It 
seems  that  the  court  appointing  a  receiver 
may  provide  for  the  payment  by  him  of  all 
just  claims  arising  out  of  the  operation  of 
the  road,  while  in  his  charge,  including  dam- 
ages for  personal  Injuries,  but  the  claim  for 
such  damages  cannot  be  enforced  against  the 
purchaser  of  the  road  at  a  foreclosure  sale 
who  takes  his  deed  before  the  rendition  of 
judgment  on  such  claim :  White  v,  Keokuk 
iSt  D.  M.  M.  Co.,  52-97. 

41.  Larceny  from  a  receiver:  In  a  prose- 
cution for  larceny  of  goods  from  the  hands 
of  a  receiver  it  is  not  necessary  for  the  state 
to  prove  that  a  bond  had  been  given  before 
the  property  was  taken  by  such  receiver,  it 
appearing  that  he  was  acting  under  a  proper 
order  of  the  court,  and  that  defendant,  before 
the  commission  of  the  acts  charged,  knew 
that  he  was  so  acting :  State  v.  Rivers,  60-881. 

42.  Ownership  may  be  laid  in  the  re- 
ceiver: The  ownership  of  the  goods  may  be 
laid  in  the  receiver.  It  is  not  a  case  falling  un- 
der the  provisions  of  CJode,  g  3915,  which  re- 
lates to  the  wrongful  taking  of  property 
while  in  possession  of  an  officer  by  virtue  of 
legal  process :  Ibid, 

48.  Besistance:  One  who  resists  a  receiver 
seeking  to  take  possession  of  property  imder 
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the  order  of  the  court  is  guilty  of  the  crime 
of  resisting  a  ''person  authorized  by  law 
«  .  .  to  execute  a  legal  order"  (Code, 
§8960):  State  v,  Rivera,  64-729;  S.  C,  66-658. 

44.  Control  of  property  pending  an  ap- 
peal firom  appointment:  Where  the  order 
of  the  court  appointing  a  receiver  is  affirmed 
on  appeal,  the  property  of  the  debtor  corporar 
tion  comes  under  the  control  of  the  receiver 
only  when  such  appeal  is  determined  and  the 
order  appointing  the  receiver  confirmed. 
Prior  to  that  time  the  company  can  exercise 
all  the  powers  of  an  owner  over  its  property, 
and  its  contracts  entered  into  for  the  man- 
agement of  its  business  must  be  regarded  and 
enforced  by  the  receiver  of  the  court.  This 
authority  extends  to  the  appointment  of  an  at- 
torney for  the  prosecution  of  suits  to  enforce 
its  rights  and  protect  its  property,  and  the 
claim  of  such  attorney  for  services  may  be 
set  off  in  an  action  upon  a  claim  against  him 
in  behalf  of  such  corporation  arising  before 
the  receivership :  Cook  v.  Cole,  55-70. 

45.  Rcceirer  to  complete  a  railroad ;  cer- 
tificates issued  by:  Where  an  order  of  the 
court  appointing  a  receiver  conferred  upon 
him  unusual  powers  as  to  purchasing  ma- 
terial and  borrowing  money  for  the  comple-. 
tion  of  a  line  of  railroad,  and  to  issue 
certificates  therefor  which  should  be  a  first 
lien  upon  said  road,  hcHdj  that  the  receiver 
had  no  implied  powers  other  than  those  con- 
ferred by  the  order  of  the  court,  and  could 
not  issue  valid  certificates  except  for  ma- 
terial actually  furnished,  and  a  holder  of 
certificates  improperly  issued  was  chargeable 
with  notice  of  the  powers  of  the  receiver 
and  could  not  claim  protection  as  an  innocent 
holder:  Bank  of  Montreal  v.  Chicago,  C,  <& 
W,  R.  Co.,  4a-518. 

46.  To  incnr  expenses  in  extension:  The 
question  as  to  what  expenses  a  receiver  of  a 
railway  may  be  authorized  to  incur,  and  as 
to  whether  he  may  be  authorized  to  incur  in- 
debtedness for  extensions  which  shall  be  a 
first  lien  upon  the  whole  property,  consid- 
ered, and  field,  that  where  a  lienholder  was 
not  a  party,  the  expenses  of  an  extension 
could  not  be  made  paramount  to  his  lieu: 
Snow  V,  Winslow,  54-200. 

47.  Sale  by  receiver  as  affecting  lien- 
holders  not  parties:  A  receiver  appointed 
in  a  proceeding  to  wliich  a  lienholder  is  not 


a  party  does  not  represent  such  lienholder, 
and  cannot  sell  the  property  divested  of  the 
lien,  nor  can  an  execution  sale  be  made  in 
such  case  which  will  divest  said  lien:  Ibid. 

b.  Personal. 

48.  Mingling  of  private  and  trast  ftinds: 

The  fact  that  a  receiver  mingles  money  re- 
ceived by  him  as  such  with  his  individual 
funds,  and  from  the  aggregate  amount  draws 
money  for  his  own  use,  will  not  be  sufficient 
to  justify  his  being  required  to  pay  interest 
upon  money  received.  It  is  not  the  duty 
of  the  receiver  to  apply  for  and  procure  upon 
his  own  motion  an  order  for  the  deposit  of 
money  in  bank  or  make  distribution  of  it  to 
the  parties  entitled.  So  held  where  it  ap- 
peared that  until  the  final  decree  neither 
party  was  entitled  to  the  balance  in  the 
hands  of  the  receiver,  and  it  was  not  shown 
that  he  was  negligent  or  dilatory  in  the  dis- 
charge of  his  duties  or  used  any  part  of  the 
funds  or  acquired  any  profit  therefrom.  It 
would  be  gross  oppression  to  compel  him  to 
pay  interest  on  the  balance  in  his  hands  in 
such  case :  Radford  v.  Folsom,  55-276. 

49.  Settlement  of  acconnta:  The  mere 
fact  that  a  reoeiver*s  report  is  held  incorrect 
as  to  certain  matters,  when  it  is  not  shown 
that  the  errors  were  intentional  or  for  dis- 
honest pui-poses,  is  not  enough  to  tax  him 
with  the  costs  incurred  in  passing  upon  his 
accounts,  no  bad  faith  or  fraud  being  shown : 
Ibid, 

60.  Charging  receiver  with  interest:  It 
is  error  to  charge  a  receiver  with  interest 
upon  money  in  his  hands,  without  any  evi- 
dence of  wrong  on  his  part :  How  v.  Jones, 
60-70. 

51.  Receiver's  report;  mistake:  Where 
a  receiver  shows  to  the  court  that  there  was 
a  mistake  in  the  former  report,  in  that  he 
charged  himself  therein  with  money  not  re- 
ceived, such  mistake  should  be  corrected  by 
the  court :  Unci. 

52*.  Negligence  of  the  receiver:  Action 
for  injuries  to  personal  property  resulting 
from  the  fraud  or  negligence  of  a  receiver 
must  be  brought  against  him  and  not  the 
plaintiff  at  whose  instance  he  was  appointed, 
when  the  latter  acted  in  good  faith  upon 
probable  cause:  Kaiser  v.  Kellar,  21-95. 
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IV.  Compensation. 

58.  Measure  of  eompeBsatiou :  While  a 
receiver  should  receive  compensation  accord- 
ing to  the  degree  of  his  business  capacity, 
and  the  integrity  and  responsibility  required 
in  the  case,  yet  such  compensation  should  be 
limited  to  what  would  have  been  necessary 
to  employ  a  person  of  such  qualifications  to 
perform  the  services  by  private  contract: 
French  v.  Oiffordy  81-4:^. 

94.  To  be  paid  from  the  ftinds  in  his 
kaads:  When  no  question  is  made  as  to  the 
legality  and  propriety  of  the  appointment  of 
a  receiver  and  he  has  closed  up  the  business  in 
pursuance  of  his  appointment,  his  compen- 
sation should  be  paid  from  the  funds  in  his 
hands :  Radford  v.  Folsom,  55-276. 

96.  Reeeirer  improperly  appointed: 
Where  it  has  been  determined  that  the  re- 
ceiver has  been  improperly  appointed,  and  he 
is  ordered  to  turn  over  property  coming  into 
his  hands  to  an  intervener  who  establishes 
his  right  thereto  against  the  receiver  and  the 
party  to  the  suit  at  whose  instance  the  re- 
ceiver was  appointed,  the  costs  and  expenses 
of  the  receivership  and  the  compensation  of 
the  receiver  should  not  be  vieducted  out  of 
the  fund  or  the  property  thus  directed  to  be 
tm-ned  over,  but  the  receiver  should  look  for 
his  compensation  to  the  party  procuring  his 
appointment:  How  v.  Jones,  60-70. 

56.  Where  a  receiver  wrongfully  appointed 
paid  out  a  portion  of  the  funds  coming 
into  his  hands  in  good  faith  under  order  of  the 
court,  held,  that  he  was  entitled  to  credit  for 
money  thus  paid  out,  even  though  it  was 
afterwards  determined  that  such  third  party 
was  not  entitled  to  the  payment.  But  Jield, 
that  as  to  that  portion  of  the  amount  claimed 
to  have  been  paid  out  to  such  third  person, 
which  he  retained  as  attorney's  fee  due  to 
himself  from  such  third  party,  he  could  not 


assert  priority  over  the  rightful  claimant  of 
the  fund :  Ibid, 


RECORDING  ACTS. 

L  When  recordino  essential;  what  in- 
struments. 
n.  Indexing  and  recordino;  what  suf- 
ficient. 
lEL  Who  are  protected  against  xtnrb- 

CORDED  INSTRUMENTS. 

a.  Subsequent  purchasers, 

b.  Purctuisers  for  valuable  considered 

turn, 

c.  Purchasers  without  notice. 

d.  Existing  creditors  without  notice 

of  chattel  mortgage  or  bill  of 
sale. 

As  to  what  change  of  possession  is  suffi- 
cient to  render  recording  of  a  chattel  mort- 
gage or  bill  of  sale  unnecessary,  see  Chattel 
Mortgages,  III. 

As  to  what  is  sufficient  notice  to  fender 
recording  unnecessary,  see  Notice. 

As  to  recording  of  assignments  for  benefit 
of  creditors,  see  Assignbients,  g  122, 

I.  When  recording  essential.^ 

1.  Not  essential  to  validity:  Recording  is 
not  essential  to  the  validity  of  the  instru- 
ment, as  to  parties  and  those  having  notice, 
nor  to  its  competency  as  evidence:  Clark  v. 
Connor,  2^-311. 

2.  The  recording  laws  were  not  designed 
for  the  benefit  of  the  immediate  parties  to 
a  conveyance,  but  as  a  protection  and 
shield  to  third  persons :  Hopping  v.  Bumam, 
2G.  Gr.,  39. 

3.  As  between  the  parties  a  mortgage  of 
real  property  is  binding  without  being  re- 
corded: Breiver^s  Estate  v.  Crow,  4  G,  Gr., 
520. 


>  Code.  S  1941.  No  instnimpxit  affecting  real  estate  is  of  any  validity  against  subsequent  purchasers  for  a 
Taloable  consideration,  without  notice,  unless  recorded  in  the  office  of  the  recorder  of  the  county  in  which 
the  land  lies  as  hereinafter  provided. 

1 19&.  No  sale,  contract,  or  lease,  wherein  the  transfer  of  title  or  ownership  of  personal  property  is  made 
to  depend  upon  any  condition,  shall  be  valid  against  any  creditor  or  purchaser  of  the  vendee,  or  lessee  in 
•ctual  possession  obtained  in  pursuance  thereof,  without  notice,  unless  the  same  be  in  writing,  executed  by 
the  vendor  or  lessor,  acknowledged  and  recorded  the  same  as  chattel  mortgages. 

f  IflSS.  No  sale  or  mortgage  of  personal  property,  where  the  vendor  or  mortgagor  retains  actual  possession 
ihereot  is  valid  against  existing  creditors  or  subsequent  purchasers,  without  notice,  unless  a  written  instru- 
m«it  conveying  the  same  is  nxecuted,  acknowledged  like  conveyances  of  real  estate,  and  filed  for  record 
with  the  recorder  of  the  county  where  the  holder  of  the  property  resides. 
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4.  The  absence  of  notice  in  case  of  a  con- 
ditional sale  of  chattels  does  not  render 
the  sale  itself  invalid  as  to  creditors  and 
others.  It  is  only  the  condition  that  is  void : 
Posh  V.  Weston,  52-675. 

5.  Such  sale  is  valid  as  between  the  par- 
ties without  recording :  WarTier  v,  Jameson, 
52-70. 

6.  An  unrecorded  bill  of  sale  or  mortgage 
is  admissible  in  evidence  against  a  subse- 
quent purchaser,  it  being  proper  to  introduce 
it  for  the  purpose  of  following  it  with  proof 
of  notice :  Scharfenberg  v.  Bishop,  35-60. 

7.  The  fact  that  under  the  statute  requir- 
ing the  recording  of  a  bill  of  sale  it  is  de- 
fective on  the  ground  of  uncertainty  will 
not  preclude  its  being  received  in  evidence : 
Singer  v.  Sheldon,  56-854. 

8.  But  a  third  party  will  not  be  bound  by 
such  unrecorded  instrument  unless  notice  is 
shown:  Brewer's  Estate  v.  Crotr,  4  G.  Gr., 
620. 

9.  A-fter  the  delivery  of  a  properly  exe- 
cuted conveyahce  the  title  of  the  vendor  is 
completely  and  entirely  divested,  although 
the  instrument  was  not  recorded :  Norton  v. 
WUliaim,  »-528. 

That  recording  is  not  essential  as  against 
purchasers  with  notice,  see  infra,  §§  110- 
112. 

As  to  what  change  of  possession  will  be 
sufficient  to  render  the  recording  of  a  bill  of 
sale  or  mortgage  of  chattels  immaterial,  see 
Chattel  Mortgages,  III. 

10.  Assignment  of  mortgage:  The  record- 
ing laws  are  applicable  to  transfers  of  mort- 
gages as  well  aa  to  the  mortgages  themselves, 
and  the  assignee  of  a  mortgage  must  record 
his  assignment  in  order  to  protect  himself 
against  the  act  of  the  mortgagee  in  releasing 
the  land  of  such  mortgagee  or  subordinating 
it  to  the  lien  of  another  mortgage :  Pamien- 
ter  V.  Oakley,  69-388. 

11.  Agreement  as  to  real  property:  The 
record  of  an  agreement  reserving  to  mort- 
gagor's grantor  a  continued  interest  in  the 
land  covered  by  the  mortgage,  which  is  in- 
dexed in  the  name  of  the  mortgagor  as 
grantor  and  the  former  owner  as  grantee,  im- 
parts constructive  notice  to  the  mortgagee : 
Paige  V,  Lindsey,  69-593. 

12.  £fl!ect:  The  filing  for  record  is  notice 
to  the  world  of  grantee's  rights,  and  a  party 


claiming  a  right  of  action  as  against  the  con- 
veyance on  account  of  fraud  is  deemed  to 
have  had  notice  of  such  fraud  from  the  date 
of  the  recording :  Laird  v,  KUbourne,  70-83. 

II.   Indexing  and  recording;  what 

SUFFICIENT. 

13.  Recording  irlthout  acknowledgment 
invalid:  Where  an  instrument  is  recorded 

•f  without  any  acknowledgment  it  will  not  im- 
part notice:  Brewer's  Estate  v.  Crow,  4  G. 
Gr.,  520. 

14.  If  the  instrument  is  defectively  ac- 
knowledged, the  recording  thereof  imparts 
no  notice  to  subsequent  purchasers :  Reynolds 
V,  Kingsbury,  15-288 ;  Woods  v.  Banks,  34- 
599 ;  WiUard  v.  Cranier,  36-22. 

15.  The  fact  that  the  recorder,  in  record- 
ing an  acknowledgment  which  is  defective 
by  reason  of  the  omission  of  an  essential 
word.  Inserts  such  word  so  that  the  record 
appears  perfect,  will  not  cure  the  defect: 
Newman  v.  Samuels,  17-528. 

16.  If  third  persons  have  actual  notice  of 
an  instrument  defectively  acknowledged, 
they  are  bound  thereby  to  the  same  extent 
as  if  the  acknowledgment  had  been  regular: 
Dussaume  v,  Bui^iett,  5-95. 

As  to  what  is  sufficient  acknowledgment, 
see  Acknowledgment. 

1 7.  Place  of  recording  chattel  mortgages: 
The  mortgage  must  be  filed  in  the  county 
where  the  mortgagor  resides.  It  is  not  suffi- 
cient that  it  is  filed  in  the  county  where  the 
property  is  situated:  Stewart  v.  Smith,  60- 
275. 

18.  Where  the  mortgaged  property  is  in 
the  possession  of  an  agent  of  the  mortgagee, 
an  officer  levying  an  attachment  thereon  is 
bound  to  take  notice  of  the  possession  of  such 
mortgagee,  although  the  mortgage  is  not 
properly  filed  for  record :  Ibid. 

19.  A  chattel  mortgage  will  be  valid  in 
any  county  to  which  the  property  is  removed, 
although  not  recorded  there,  if  duly  recorded 
in  the  county  where  the  owner  of  the  prop- 
erty resides.  And  the  same  holds  true  where 
a  mortgage  is  duly  recorded  in  another  state, 
and  the  property  is  subsequently  brought 
into  this  state  and  sold:  Smith  v.  McLean, 
24-322. 

20.  Failnre  to  index  or  record :  Although 
the  instrument  is  filed,  yet  if,  through  fault 
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of  the  officer  or  otherwise,  it  is  not  indexed 
or  duly  recorded,  it  will  not  constitute  no- 
tice :  Barney  v.  McCarty,  15-510 ;  Barney  v. 
LUtle,  15-527;  Whalley  v.  Small,  25-184; 
Miller  v.  Bradford^  12-14;  Noyes  v,  Horr, 
13-570. 

SI.  The  language  of  the  acts  of  1839  and 
1840,  providing  that  from  the  time  the  in- 
strument "  is  filed  in  the  reco'  der*8  office  for 
record,"  it  shall  constitute  notice,  simply 
fixed  the  time  from  which  notice  should 
date,  but  did  not  render  the  filing  alone  suf- 
ticieut  to  affect  third  persons  with  notice  in 
case  the  further  steps  of  indexing  and  re- 
cording, as  required  by  statute,  were  not 
taken:  IlncL 

22.  Indexing;  irhat  safficlent:  If  the 
grantor's  and  grantee's  names  are  given  in 
the  index  with  the  book  and  page  where  the 
instrument  is  recorded,  and  the  instrument 
is  in  fact  there  recorded,  this,  so  far  as  the 
object  of  the  recording  act  is  concerned,  is  a 
substantial,  though  it  may  not  be  in  aU  re- 
spects a  literal,  compliance  with  the  law. 
The  record  book  and  the  index  book  are  not 
to  be  considered  as  detached  and  independ- 
ent books,  and  if  the  index  makes  the  requi- 
site reference  the  party  will  be  affected  with 
notice  of  any  facts  which  either  book  con- 
tains with  respect  to  the  title  of  the  pro- 
posed grantor :  Barney  v.  Little,  15-527. 

S3.  If  an  ordinarily  diligent  search  of  the 
records  will  bring  to  the  inquirer  knowledge 
of  a  prior  incumbrance  or  alienation,  he  is 
presumed  to  know  of  it,  assuming  the  in- 
strument to  be  one  which  may  properly  be 
recorded.  The  law  charges  the  proposed 
purchaser  with  a  knowledge  of  all  facts 
which  ordinary  examination  of  the  records 
would  have  made  him  cognizant  of:  Ibid, 

24.  Where  the  instrument  is  sufficiently 
indexed,  the  defendants  are  charged  with 
constructive  notice  of  whatever  appears  of 
record,  provided  the  instrument  is  one  which, 
according  to  the  statute,  can  be  deemed 
lawfully  recorded:  Qreenivood  v,  Jenswold, 
4t»-o3. 

25.  Failure  to  index:  Where  there  is  an 
entire  failure  to  index,  the  filing  and  record- 
ing will  not  constitute  notice:  Barney  v, 
McCarty,  15-510;  Qwynnv.  Turner,  18-1. 

Sft.  Mistake  in  reference:  But  where 
there  was  a  mistake  in  the  reference  in  the  in- 
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dex  to  the  page  of  the  record,  and  the  exami- 
nation of  the  index  and  the  page  of  the  record 
referred  to  would  have  led  to  a  discovery  of 
the  correct  page  of  the  record,  held,  that  the 
record  would  constitute  notice:  Barney  v. 
Little,  15-5  i7. 

27.  Description  In  the  index:  It  is  not 
essential  to  the  validity  of  the  indexing  that 
a  particular  description  of  the  property  should 
be  entered  in  the  column  for  that  purpose. 
An  entry,  such  as*"  see  record,"  or  "  part  of 
lot,"  etc.,  will  be  sufficient:  Ccdvinv.  Bow- 
man,  10-529;  Bostwiek  v.  Powers,  12-456; 
White  V,  Hampton,  13-259;  Hodgson  v.  Lov- 
ell,  25-97;  Peirce  v,  Weare,  41-378. 

28.  If  the  instrument  covers  two  or  more 
pieces  of  property,  and  in  the  column  of  the 
index  for  description  onJy  one  of  them  is 
entered,  the  record  will  not  be  constructive 
notice  as  to  the  piece  or  pieces  not  entered  or 
referred  to:  Noyeav.  Horr,  18-570;  Stewart 
V.  Huff,  19-557. 

29.  Where  an  agreement,  by  which  A.  was 
to  convey  his  interest  in  certain  lands  to  B., 
was  duly  recorded,  A.  being  named  in  the 
index  as  grantor  and  B.  as  grantee,  and  in 
the  column  headed  "Character  of  Instru- 
ment" the  entry  was  "Agreement,"  and  in 
the  entry  headed  "Description"  the  entry 
was  "  with  regard  to  swamp  and  overflowed 
lands,"  held,  that  such  indexing  affected  a 
subsequent  purchaser  with  notice:  American 
Emigrant  Co.  v.  Call,  22  Fed.  Rep.,  765. 

30.  Mistake  In  description:  Where  the 
index  misstates  the  section,  township,  or 
range,  the  record  will  not  constitute  notice 
even  though  in  addition  to  the  statement  of 
the  index  a  reference  is  made  to  the  record 
for  a  fuller  description :  Breed  v,  Conley,  14- 
269. 

31.  So  where  a  mortgage  contained  an  en- 
tirely mistaken  description  and  the  index 
contained  the  same  description,  held,  that  a 
purchaser  might  rely  upon  the  index  and 
was  not  chargeable  with  notice  of  the  mort- 
gage although  there  were  recitals  therein 
which  showed  that  it  related  to  the  land  pur- 
chased :  Scales  v.  Wilsey,  11-261. 

32.  If  a  party  is  not  charged  with  con- 
structive notice  by  what  appears  in  the  index 
book  he  is  not  bound  to  look  further  and  is 
not  affected  by  what  appears  of  record.  So 
held  as  to  a  judgment  lien  where  there  was 
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a  mistake  in  the  entry  of  the  name  in  the  in- 
dex of  judgments :  Thomas  v,  Desney,  57-58. 
88.  Where  the  index  erroneously  describes 
the  jMToperty,  a  subsequent  purchaser  will 
not  be  affected  with  notice,  even  though  the 
examination  of  the  record  of  the  instrument 
would  have  disclosed  facts  which  might  have 
put  him  upon  inquiry :  Peters  v.  Ham,  63- 
656. 

84.  Where  the  description  of  property  in  a 
mortgage  located  it  in  ''Zulaufs  Subdivis- 
ion" instead  of  "ZoUar's  Addition,"  there 
being  two  distinct  additions  thus  known  re- 
spectively, and  the  recorder  in  indexing  the 
mortgage  described  the  property  as  *'  Lot  8, 
Zulauf  s  Subdivision.  See  R."  (meaning  re- 
cord), field,  that,  although  an  examination  of 
the  record  of  the  instrument  itself  would 
have  shown  by  the  names  of  the  streets  by 
which  the  property  was  further  described, 
that  a  mistake  had  been  made,  yet,  that  the 
searcher  of  title  might  rely  upon  so  much  of 
the  description  as  was  given  in  the  index, 
and  that  the  record  was  not  notice  of  the  lien 

« 

upon  the  property  intended  to  be  covered : 
IhicL 

85.  Names  in  index:  Where  the  legal  title 
was  in  W.  T.  B.,  the  wife,  and  both  husband 
and  wife  joined  in  a  mortgage,  which  was 
indexed  under  the  name  of  W.  H.  B.,  the 
husband,  as  grantor,  held,  that  the  index 
waj9  sufficient  to  put  a  searcher  of  title  upon 
inquiry,  and  therefore  would  impart  notice : 
Jones  V,  Berkshire,  15-248. 

86.  A  conveyance  signed  J.  A.  S.  was  in- 
dexiftd  and  entitled  in  the  caption  of  the  rec- 
ord as  made  by  A.  J.  S.,  and  it  appeared 
that  the  property  was  conveyed  to  the  party 
as  A.  J.  S.,  and  she  was  in  the  habit  of  sign- 
ing her  name  in  either  way ;  held,  that  the 
record  constituted  notice :  Huston  v,  Seeley, 
27-183. 

87.  A  mortgage  executed  by  "Furman" 
was  indexed  in  the  name  of  ** Freeman;" 
TieZd,  that  the  record  did  not  constitute  notice, 
and  that  a*  purchaser  need  not  look  beyond 
the  index :  Hoioe  v,  Thayer,  49-154. 

88.  "  Helen  "  and  "  Ellen  "  are  not  the  same 
christian  name,  and  an  index  entry  in  the 
name  of  one  does  not  impart  notice  of  a  lien 
against  the  other :  Thomas  v,  Desney,  57-58. 

89.  In  case  of  a  conveyance  of  the  home- 
stead in  which  the  wife  joins,  it  is  not  neces- 


sary that  the  index  show  the  name  of  the 
wife  as  well  as  that  of  the  husband :  Hodg- 
son V,  Lovell,  25-97, 

40.  Indexing  withoat  recording:  Where 
a  mortgage,  after  being  filed  with  the  re- 
corder, and  indexed,  was  withdrawn  and  not 
recorded  for  two  years,  held,  that  the  index- 
ing alone  did  not  impart  constructive  notice 
to  persons  acquiring  liens  without  other 
notice  thereof.  The  index  alone  only 
amounts  to  constructive  notice  for  the  time 
intermediate  the  indexing  and  recording  in 
the  usual  manner,  while  the  instrument  re- 
mains on  file  with  the  recorder :  Yerger  v. 
Barz,  56-77. 

41.  Mistake  in  recording:  Where  the  in- 
strument is  erroneously  transcribed,  it  will 
constitute  notice  only  as  recorded.  Although 
the  deed  will  itself,  during  the  reasonable 
time  between  the  date  of  filing  and  record- 
ing, constitute  notice,  yet  when  recorded  it  is 
the  record  which  is  the  notice:  Miller  v, 
Bradford,  12-14. 

42.  What  sufficient  recording:  It  is  not 
essential  that  the  record  should  be  a  literal 
copy,  in  every  respect,  of  the  instrument  in 
order  to  constitute  notice,  but  it  is  essential 
that  it  should  embody  every  material  part  of 
the  instrument,  and  that  the  language  of  the 
instrument  be  so  nearly  copied  into  the  rec- 
ord as  that  the  subject-matter  can  be  identi- 
fied with  certainty  from  the  record  itself: 
Fogg  V,  Holcomb,  64r-621. 

48.  In  a  particular  case,  ?ield,  that  al- 
though there  was  an  omission  of  a  portion  of 
the  instrument  in  the  record,  yet  as  the 
words  omitted  were  not  material  the  record 
was  sufficient  to  constitute  notice :  Ibid. 

44.  But  if  essential  parts  are  omitted,  then 
the  record  imparts  notice,  if  at  all,  only  of 
an  invalid  instrument.  If  the  instrument 
itself  iS  valid,  then  the  recording  is  defective 
and  does  not  impart  notice:  Greenvoood  v. 
Jenswold,  69-53. 

45.  Knowledge  of  the  record  of  a  prior 
mortgage  on  real  estate,  with  the  same  de- 
scription except  as  to  one  word,  held,  if  not 
of  itself  actual  notice  of  the  mortgage  of  the 
land  correctly  described,  at  least  sufficient  to 
put  an  ordinarily  prudent  person  upon  in- 
quiry, and  to  charge  him  with  "notice  of 
facts  which  such  inquiry  would  develop: 
Jones  V,  Bamford,  21-217. 
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M.  In  recording  an  instrument,  the  record 
of  the  filing  may  as  well  be  made  in  the 
margin  of  the  record  as  preceding  or  follow- 
ing the  record  of  the  instrument,  and  the 
recorder,  in  giving  a  certified  copy  of  the 
record,  may  authenticate  the  whole,  includ- 
ing the  record  of  the  filing:  Laird  v.  Kil- 
JHmme^  70-83. 

47.  Recording  defectiye  instrument: 
Where  a  chattel  mortgage  is  not  valid  by 
reason  of  insufficient  description,  and  deliv- 
ery of  the  property  to  the  mortgagee  is  not 
mat*e,  the  mortgagee  acquires  no  rights 
which  will  prevail  as  against  persons  having 
no  notice  of  the  transaction :  Barr  v»  Can- 
non, e>9-'20. 

48.  Erroneous  description :  A  subsequent 
purchaser  acquires  priority  over  the  lien  of  a 
prior  mortgage  in  which  the  property  is  de- 
scribed by  an  erroneous  description,  and  of 
which  the  subsequent  purchaser  had  no 
actual  notice:  HaUcway  v.  Plainer,  20-121. 

49.  The  record  of  an  instrument  in  which 
property  was  described  as  ''Lot  and  six," 
hdd  ni>t  sufficient  to  impart  constructive 
notice  to  a  purchaser  of  "Lot  one,  block 
six:"  NeUonv,  Wade,  21-49. 

00.  A  purchaser  in  a  particular  case,  IieJd 
not  charged  with  constructive  notice  of  a 
mortage  covering  certain  lots  upon  a  town 
plat  not  recorded,  which  lots  were  described 
by  different  numbers  in  a  plat  subsequently 
recorded :  Stewart  v.  Huff,  19-557. 

01.  That  a  lot  described  in  a  mortgage  was 
occupied  by  a  building  of  a  certain  descrip- 
tion, held  not  sufficient  to  charge  the  mort- 
gagee with  notice  of  a  senior  mortgage  upon 
the  same  lot  and  building  in  which  the 
building  was  generally  described,  the  lot  be- 
ing described  by  a  different  number,  and  the 
evidence  not  showing  that  the  building  was 
the  only  one  answering  to  the  same  descrip- 
tion in  the  town :  Ibid, 

52.  The  recorded  instrument  imparts  con- 
structive notice  only  of  what  might  have 
been  learned  by  an  examination  of  the  rec- 
ord. If  the  description  is  defective,  third 
persons  will  not  be  bound  although  they  did 
not  read  the  record  and  were  therefore  not 
misled  by  the  description:  Ivi^is  v,  Hines, 
43h73.      ' 

58.  Instrument  blank  as  to  grantee:  The 
recording  of  a  mortgage  in  which  the  name 


of  the  mortgagee  is  left  blank  does  not  consti- 
tute  notice :  Diaque  v.  Wright,  49-588. 

54.  Impeaching  record:  The  record  may 
be  impeached  by  oral  testimony,  but  will  be 
held  false  and  fraudulent  only  upon  clear 
and  satisfactory  evidence:  Vandercook  v. 
Baker,  48-199. 

55.  Where,  in  opposition  to  the  unsup- 
ported testimony  of  one  witness  that  at  a 
certain  time  the  index  did  not  show  a  certain 
mortgage,  the  record  showed  an  entry  pur- 
porting to  have  been  made  prior  to  said  date 
of  a  mortgage  filed,  and  the  recorder  testi- 
fied that  such  entry  was  made  under  his 
personal  supervision,  and  it  was  the  custom 
of  his  office  to  make  such  entries  upon  the 
date  of  filing  the  instrument,  and  that  he  had 
no  knowledge  or  recollection  of  a  departure 
from  such  custom  in  that  case,  held,  that  the 
evidence  was  insufficient  to  overthrow  the 
record:  Ibid. 

56.  Purchaser  not  affected  with  facts 
alinnde:  The  rights  conferred  by  an  instru- 
ment of  which  a  subsequent  purcha$(er  has 
constructive  notice  only,  are  to  be  deter- 
mined by  the  instrument  itself  as  recorded 
and  indexed,  and  not  by  facts  aJiuvde  or 
other  instruments  not  recorded:  Miller  v. 
Ware,  31-524, 

57.  Therefore,  where  the  description  in  an 
instrument  gave  the  number  of  the  lot,  and 
the  addition  in  which  it  was  situated,  but 
did  not  give  the  number  of  the  block  in  that 
addition,  held,  that  the  record  did  not  im- 
part constructive  notice,  although  an  exami- 
nation of  the  other  records  in  the  recorder's 
office  would  have  shown  that  two  of  the  five 
blocks  in  that  addition  had  been  vacated, 
and  of  the  other  three  only  one  contained  a 
lot  of  the  number  given  in  the  instrument : 
Diaqiie  v.  Wright,  49-538. 

58.  But  a  person  having  constructive  no- 
tice of  an  instrument  is  affected  with  all  that 
it  contains,  and  if  thereby  put  upon  inquiry 
he  is  bound  to  take  notice  of  all  that  he 
might  have  learned  by  pursuing  the  path  in- 
dicated :  Thatruis  v,  Kennedy,  24r-397. 

And  see  further,  Notice. 

59.  Entry  of  decree  of  cancellation:  It 
is  not  error  in  a  decree  canceling  a  deed  to 
direct  the  entry  of  such  fact  on  the  margin 
of  the  record  of  such  deed  in  the  recorder's 
office :  Feiiton  r.  Way,  44-438. 
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60.  Failure  to  transcribe:  Under  the  pro- 
visions of  the  Code  of  1861,  requiring  the 
filing  and  record  of  plats,  hddf  that  failure 
on  the  part  of  the  officer  to  record  a  plat  un- 
til the  lapse  of  some  years,  and  until  after 
the  death  of  the  grantor,  woUtd  not  enable 
those  claiming  under  him  to  defeat  a  dedica- 
tion therein  made :  Scott  v,  Des  Moines,  64- 
488. 

61.  Legalizing  aets:  A  curative  act  mak- 
ing valid  and  effective  the  recording  of  deeds 
defectively  acknowledged  is  not  imconsti- 
tutional  as  interfering  with  vested  rights, 
but  it  can  only  affect  rights  of  third  persons 
accruing  after  its  passage  and  not  those  prior 
thereto:  Brinton  v.  Seevers,  12-389;  JVieto- 
man  v.  Samuels,  17-528;  Ferguson  v,  Will- 
iams, 58-717. 

6S.  A  similar  statute  held  only  applicable 
to  instruments  acknowledged  before  it  took 
effect :  Reynolds  v.  Kingsbury,  15-238 ;  Jones 
V,  Berkshire,  15-248. 

63.  The  phrase  "  duly  recorded "  in  such 
legalizing  acts  does  not  mean  ''legally  re- 
corded'' but  "actually  recorded:"  Brinton 
V.  Seevers,  12-389. 

64.  In  a  particular  case,  held,  that  the  in- 
strument was  duly  recorded  so  as  to  be 
within  the  effect  of  the  legalizing  act,  al- 
though some  immaterial  words  were  omitted 
in  the  recording :  Fogg  v.  Holconib,  64-621. 

65.  Notwithstanding  the  fact  that  a  con- 
v^eyance  by  the  grantor  to  a  third  person  is 
executed  before  the  taking  effect  of  the  cura- 
tive act,  the  burden  is  upon  such  purchaser 
to  prove  that  he  is  an  innocent  purchaser  of 
the  premises  for  value,  in  order  to  defeat  the 
previous  conveyance  defectively  recorded: 
Ibid. 

66.  Before  an  instrument  can  be  regarded 
as  duly  recorded  under  this  statute,  it  must 
appear  from  the  record  of  the  instrument 
that  every  material  part  of  it  has  been  tran- 
scribed into  the  record,  and  where  the  record 
fails  to  show  a  valid  conveyance  because  no 
•consideration  is  expressed  for  it,  and  it  is  not 
signed  by  the  grantor,  such  defect  will  not 
be  cured  by  these  provisions.  If  it  should 
appear  from  extrinsic  evidence  that  the  in- 
strument was  duly  signed,  then  the  record 
would  be  invalid,  because  the  instrument 
has  not  been  duly  recorded:  Greenwood  v. 
Jensicold,  69-53. 


67.  These  provisions  legalizing  defective 
acknowledgments  do  not  apply  to  tax  deeds. 
The  acknowledgment  in  such  cases  is  by  the 
statute  essential  to  the  validity  of  the  instru- 
ment, and  a  defect  therein  is  not  cured  by 
such  statute:  Ooodykoontz  v.  Olsen,  54-174. 

III.  Who  are  peotectted  against  un- 

BECORDED   OONYEYANOES. 

a.  Subsequent  purc/ia8er8. 

68.  Mortgage:  A  mortgagee  of  real  prop- 
erty is  a  purchaser  within  the  meaning  of 
the  provisions  relating  to  recording :  Porter 
V.  Qreen,  4-571 ;  Seevers  v,  Delashmutt,  11- 
174;  Hewitt  v,  Rankin,  41-35. 

69.  From  the  moment  the  mortgagee  parts 
with  his  money  on  the  strength  of  the  mort- 
gage, he  is  considered  as  occupying  as  high 
ground  as  an  absolute  purchaser,  and  is 
within  the  protection  of  the  statute  as  a  pur- 
chaser :  Barney  v,  McCarty,  15-510. 

70.  So,  where  a  prior  mortgage,  given  to 
secure  a  joint  note  of  mortgagor  and  another 
who  was  in  fact  a  surety,  was  paid  off  by 
such  surety,  held,  that  although  between  the 
surety  and  the  mortgagor  the  former  was  en- 
titled to  subrogation  under  such  mortgage, 
yet  a  subsequent  mortgagee  without  knowl- 
edge of  that  fact  had  a  right  to  regard  the 
payment  by  the  surety  as  satisfaction,  and 
such  subsequent  mortgagee  would  be  pro- 
tected against  the  mortgage :  Patton  v,  Eher' 
hart,  52-67. 

71.  A  mortgagee  of  chattel  property  is  a 
purchaser  within  the  protection  of  the  pro- 
visions requiring  the  recording  of  bills  of  sale 
or  chattel  mortgages :  Manny  v.  Woods,  33- 
265. 

72.  Independent  title:  The  term  subse- 
quent purchaser  in  the  section  of  the  Code 
requiring  recording  of  conveyances  is  used  to 
describe  purchasers  claiming  under  some 
common  grantor,  that  is,  under  the  same 
chain  of  title.  The  recording  laws  have  no 
application  as  against  an  independent  title 
distinct  from  that  upon  which  the  recorded 
instrument  is  based :  Rankin  v.  Miller,  43-11. 

73.  The  record  of  the  deed  from  a  person 
not  connected  with  the  record  chain  of  title 
will  not  charge  a  subsequent  purchaser  with 
notice  of  the  rights  of  such  grantor :  Huber 
t\  Bossart,  70 . 
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74.  Attaching'  creditor:  An  attachment 
lien  does  not  take  precedence  over  a  prior 
unrecorded  conveyance  of  which  the  creditor 
had  no  notice:  Norton  v.  WiUiams,  9-528; 
Savery  v.  Browningj  18-246;  Firat  Nat 
Bank  V,  Haydett,  40-659;  Eldred  v,  Drake, 
43^569. 

It  Is  otherwise  as  to  chattel  mortgages :  See 
infra,  g  129. 

lo.  Judgment  creditor:  The  holder  of  a 
judgment  lien  is  not  a  purchaser,  and  his 
claim  is  subject  to  prior  equities  and  unre- 
corded instruments:  Norton  v,  Williams^ 
9-528;  BeU  v,  Evans,  10-853;  Seevera  v.  De- 
huhmutt,  11-174;  Hays  v.  Thode,  18-51; 
Chapman  v.  Coats,  26-288;  Stuart  v,  Hines, 
33-60,  100. 

76.  A  judgment  lien  does  not  take  priority 
over  an  unrecorded  mortgage,  even  though 
such  unrecorded  mortgage,  by  mistake, 
does  not  describe  the  land  therein  intended 
to  be  mortgaged:  Welton  v,  Tizzard,  15- 
495. 

77.  A  judgment  creditor  or  the  assignee  of 
a  judgment  is  not  protected  against  a  prior 
equity  if  an  action  to  enforce  it  is  brought 
before  the  sale :  Rider  v.  Kelso,  53-367. 

78.  Under  a  statute  providing  that  no  deed 
should  be  valid  except  between  the  parties  or 
between  those  having  actual  notice  thereof 
until  recorded,  Tield,  that  the  levy  of  an  at- 
tachment or  the  lien  of  a  judgment  would 
take  priority  over  an  unrecorded  conveyance : 
Broum  v.  TuthiU,  1  G.  Gr.,  189;  Hopping  v, 
Bumam,  2  G.  Gr.,  39. 

79.  The  pnrchaser  at  Jadicial  sale  is  bound 
to  take  notice  of  instruments  recorded  up  to 
date  of  sale,  although  they  may  have  been 
executed  prior  to  the  levy:  Chapman  v. 
Coats,  26-288 ;  Thomas  v,  Kennedy,  24-397 ; 
Norton  v.  Williams,  9-528. 

80.  A  third  person  purchasing  at  a  sale 
under  a  judgment  is  protected  as  fully  as  if 
he  had  purchased  and  taken  a  deed  from  the 
judgment  debtor:  Evans  v.  McOlasson,  18- 
150;  Jones  v,  Brandt,  59-332. 

81.  The  judgment  creditor  purchasing  at 
the  sale  is  entitled  to  protection  as  any  other 
purchaser :  Weaver  v.  Carpenter,  42-343. 

83.  At  least  this  is  true  in  the  absence  of 
any  controlling  equities:  Evans  v.  McGlas- 
9on,  18-160;  Halloway  v.  Plainer,  20-121; 
Butterfield  v.  Walsh,  21-97 ;  Wallace  v.  Bar- 


tie,  21-346;  Walker  v,  Elston,  21-529:  Goioer 
v,  Doheney,  33-36. 

83.  If  strong  and  controlling  equities  inter- 
vene they  may  perhaps  be  recognized  by  a 
court  of  equity  as  against  the  judgment 
creditor  purchasing  at  his  sale:  Walker  v. 
Elston,  21-529. 

84.  But  this  rule  by  which  a  purchaser  at 
judicial  sale  is  protected  applies  only  in  case 
of  a  sale  of  the  legal  title.  When  the  sale  is 
of  an  equity,  the  purchaser  takes  only  such 
equity,  if  any,  as  the  defendant  may  actually 
have:  Wallace  v.  Bartle,  21-846;  Churchill 
r.  Morse,  23-229. 

85.  Heir:  A  purchaser  from  the  heir  is 
protected  against  a  prior  unrecorded  deed  of 
the  ancestor:  McClure  v.  Tollman,  30-515. 

86.  The  heir  himself  is  not  protected 
against  unrecorded  deeds  of  his  ancestor: 
Morgan  v.  Corbin.  21-117. 

87.  The  heir  takes  subject,  also,  to  an  un- 
recorded contract  to  convey,  made  by  his 
ancestor :  Montgomery  v,  Oibbs,  40-652. 

88.  Fraudulent  conreyance:  The  con- 
structive notice  arising  from  the  record  of 
a  deed  which  is  actually  fraudulent,  the 
grantor  remaining  in  possession,  claiming 
and  selling  the  property  as  his  own,  to  a  pur- 
chaser for  value  without  actual  notice,  does 
not  prevent  such  subsequent  purchaser  from 
avoiding  the  prior  deed  which  would  other- 
wise work  a  fraud  upon  him:  Gardner v. 
Cole,  21-205. 

Further  as  to  effect  of  fraudulent  convey- 
ances as  to  subsequent  purchasers,  see  FraTTD- 
ULENT  Conveyances,  §§  188-203. 

b.  Purchasers  for  valuable  consid^^ar 

tion. 

89.  Pnrckasers  for  a  consideration:  The 

statutory  provision  as  to  recording  implies 
that,  except  as  to  subsequent  purchasers  for  a 
valuable  consideration,  instruments  affecting 
real  estate  are  not  rendered  invalid  for  the 
reason  that  they  have  not  been  recorded.  To 
entitle  a  purchaser  to  priority  over  a  prior 
purchaser  who  has  failed  to  record  his  deed, 
the  subsecjuent  grantee  must  have  purchased 
for  a  valuable  consideration  and  without 
notice  of  the  rights  of  the  fii-st  purchaser: 
Sillyman  v.  King,  36-207. 

1)0.  Payment  before  notice:  In  order  that 
the  purchaser  may  hold  property  discharged 
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of  a  prior  lien  or  charge  he  must  have  paid 
the  purchase  money  before  notice:  Ouw- 
mings  v.  Tovey^  8^195. 

91.  A  subsequent  mortgagee  will  have  pri- 
ority over  an  earlier  mortgage  only  where  he 
has  not  had  notice  of  such  prior  mortgage 
untU  after  the  completion  of  the  contract  or 
the  payment  of  the  money.  The  fact  that 
the  terms  of  the  transaction  have  been  agreed 
upon  before  notice  is  received  by  him  will 
not  entitle  him  to  protection:  English  v. 
Waplea,  13^7. 

92.  Extension  of  time:  Where  a  purchase 
money  mortgage,  by  reason  of  defective  de- 
scription, did  not  affect  a  subsequent  mort- 
gagee with  notice,  and  such  subsequent 
mortgagee,  although  taking  his  mortgage  for 
a  precedent  debt,  in  consideration  thereof  ex- 
tended the  time  of  payment,  and  also  bought 
in  another  mortgage  on  the  same  property, 
hdd,  that  the  second  mortgagee  had  a  prior 
lien :  Port  v.  Enibree,  54-14. 

98.  Where  a  mortgage  is  given  as  security 
for  an  antecedent  debt,  and  the  time  is  ex- 
tended even  for  one  day,  such  extemiion  will 
be  sufficient  consideration  to  constitute  the 
mortgagee  a  purchaser  for  value,  and  entitle 
him  to  protection :  StUlivan  Savings  Institu- 
tion V.  Young,  55-182. 

94.  Surrender  of  security:  The  surrender 
of  a  security  for  an  indebtedness  due  from 
the  grantor  to  the  grantee  is  sufficient  to 
make  the  grantee  a  purchaser  for  value  as 
against  third  parties :  Seymour  v.  Harrison, 
20-592. 

95.  Pre-existing  indebtedness:  Where  a 
mortgage  is  given  to  secure  a  pre-existing  in- 
debtedness and  not  in  consideration  of  any 
extension  of  time,  the  mortgagee,  even  with- 
out notice  of  a  prior  unrecorded  mortgage, 
does  not  acquire  any  rights  superior  thereto : 
Phelps  V.  Fockler,  61-840. 

9tt.  The  mere  expense  of  recording  the 
mortgage  will  not  be  sufficient  to  render  the 
holder  thereof  a  holder  for  value :  Ibid. 

97.  Actual  payment:  Actual  payment  is 
in  general  necessary  to  the  character  of  a 
bona  fide  purchaser  for  value.  The  giving 
of  security  and  executing  a  bond  is  not  suffi- 
cient: Kitteridge  v.  Chapman,  36-848. 

98.  Payment  after  notice:  A  purchaser  of 
property  who  gives  a  mortgage  back  for  the 
entire  purchase  money,  and  before  making 


any  payment  thereon  has  notice  of  the  title 
of  a  prior  purchaser  by  unrecorded  deed, 
cannot  be  protected  as  against  such  title. 
He  is  in  a  condition  to  refuse  payment,  and 
if  he  makes  payment  must  be  regarded  as 
having  made  it  voluntarily  and  with  notice : 
Brady  v.  Otis,  40-97. 

99.  The  fact  that  a  purchaser  in  good  faith 
has  paid  only  a  part  of  the  purchase  price 
cannot  render  him  liable  in  any  manner  dif- 
ferent from  the  liability  which  he  assumed 
as  to  his  grantor,  but  he  may  as  to  the  pur- 
chase money  unpaid,  upon  being  indemni- 
fied against  any  liability,  be  required  to  pay 
the  consideration  to  the  person  equitably  en- 
titled thereto:  Macombev  v.  Peck,  89-351. 

100.  Partial  payment  of  the  purchase 
money  before  notice,  although  not  sufficient 
to  vest  the  vendee  with  the  character  of  a 
bona  fide  purchaser  as  regards  the  entire  es- 
tate, will  entitle  him  to  invoke  the  aid  of 
equity  to  the  extent  of  reimbursement  for 
the  amount  actually  paid :  Kitteridge  v.  Chap- 
man, 86-348. 

101.  The  claimant  of  a  lien  who  has  not 
paid  any  value  therefor  cannot  be  regarded 
as  a  good  faith  purchaser,  but  if  he  has  paid 
a  portion  of  the  amount  for  which  he  claims 
a  lien,  he  may  assert  his  lien  to  the  extent  of 
the  sum  paid :  CBrien  v.  Harrison,  59-686. 

102.  Recital  of  consideration  in  deed: 
The  grantee  of  a  fraudulent  purchaser  has 
the  burden  of  proof  cast  upon  him  to  show 
that  he  purchased  in  good  faith  and  for  a 
valuable  consideration,  and  the  recital  of  a 
valuable  consideration  in  the  deed  is  not  evi- 
dence of  payment  thereof  as  against  the  per- 
son relying  upon  the  fraud  to  defeat  the 
conveyance.  Such  a  recital  is  evidence  only 
as  between  the  parties  and  parties  claiming 
through  or  under  them:  Sillyman  v.  King, 
86-207:  Falcohbury  v.  Mcllravy,  86-488. 

108.  The  recital  in  a  wai-ranty  deed  that  a 
consideration  named  was  paid  by  grantee  to 
grantor  is  not  sufficient  as  against  the  holder 
of  a  prior  title,  who  is  a  stranger  to  the  con- 
veyance, to  show  that  the  grantee  is  a  pur- 
chaser for  value:  Hogdon  v.  Oreen,  56-738. 

104.  Burden  of  proof  as  to  payment  of 
consideration:  Where  the  grantee  of  one 
who  has  purchased  in  fraud  of  the  rights  of  a 
prior  pui-chaser  claims  to  be  a  bona  fide  pur- 
chaser without  notice   and  for  value,  the 
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burden  of  proving  the  payment  of  the  con- 
sideration before  notice  of  the  fraud  is  upon 
him :  SiUyman  v,  Kirig,  80-207 ;  Throckmorton 
r.  Rider,  42-84;  Light  v.  West,  42-138;  An- 
derson  v.  Buck,  66-490. 

105.  So  where  plaintiff  relied  upon  an  un- 
recorded deed,  and  alleged  that  defendant,  a 
subeequent  purchaser,  had  notice  thereof, 
hdd,  that  plaintilTs  deed  made  a  prima  facie 
case  and  that  the  burden  was  upon  defend- 
ant to  show  that  he  paid  a  valuable  considera- 
tion in  order  to  defeat  plaintifTs  title :  Nolan 
V,  Grant,  53-892. 

106.  A  purchaser  claiming  protection 
against  a  previous  conveyance  not  properly 
recorded  has  the  burden  of  proving  that  he  is 
an  innocent  purchaser  for  value:  Fogg  v, 
Holcomb,  64-4(21. 

107.  If  a  purchaser  is  affected  with  notice, 
the  burden  is  upon  his  vendee,  claiming  to 
be  an  innocent  purchaser,  to  show  his  own 
good  faith  and  that  he  paid  value :  Davis  v, 
Nolan,  49-688. 

108.  Where  in  an  action  to  foreclose  a 
mortgage  a  subsequent  grantee  is  made  a 
party,  and  he,  by  cross-bill,  sets  up  the  fact 
that  he  had  no  notice,  actual  or  constructive, 
of  the  existence  of  the  mortgage,  and  the 
plaintiff  in  answering  such  cross-bill  avers 
that  the  mortgage  was  properly  acknowl- 
edged and  recorded,  and  that  defendant  had 
notice  thereof,  the  fact  that  defendant  was 
a  purchaser  for  value,  not  being  put  in  issue, 
will  be  presumed  in  the  absence  of  evidence 
to  the  contrary  on  the  part  of  the  plaintiff : 
Jones  V,  Berkshire,  15-248. 

109.  Also  held,  that  if  it  had  been  alleged 
by  plaintiff  that  defendant,  the  subsequent 
porchaser,  was  not  a  purchaser  for  value, 
and  the  answer  had  denied  such  allegation, 
the  burden  of  proof  would  have  been  upon 
the  plaintiff  to  establish  it :  Ibid. 

As  to  what  is  a  sufficient  consideration  to 
support  a  conveyance,  see  Conveyances,  II. 

c.  Purchasers  without  notice, 

110.  Actual  notice:  A  person  having 
actual  knowledge  of  an  unrecorded  instru- 
ment 19  bound  thereby  as  fully  as  if  the 
same  were  properly  recorded :  Dussaume  v» 
Burnett,  5-95,  104 ;  Wilaan  v.  Holcomb,  13- 
110;  Coct?.  Winters,  15-481. 

111.  Actual  notice  of  an  outstanding  con- 


veyance takes  the  place  of  an  acknowledg- 
ment and  recording:  MiUer  v,  Chittenden, 
2-815,  360. 

112.  A  grantee  having  actual  notice  of  an 
outstanding  mortgage  cannot  take  advan- 
tage of  any  defects  in  the  recording  thereof : 
Coe  V.  Winters,  15-481. 

118.  Withont  notice:  A  purchaser  who, 
upon  examination  of  the  records,  would  have 
seen  that  the  party  from  whom  he  purchased 
had  no  title  to  convey  and  that  the  attorney 
in  fact  who  attempted  to  convey  had  no 
power  to  do  so,  h£ld  not  to  be  an  innocent 
purchaser :  Stvitz  v.  Black,  45-597* 

114.  In  order  that  a  purchaser  may  be 
protected  against  a  proceeding  to  set  aside 
the  conveyance  of  the  property  to  his  grantor 
as  being  in  fraud  of  creditors,  he  must  not 
only  have  paid  a  valuable  consideration,  but 
must  have  bought  in  good  faith  and  without 
notice  of  the  defects  in  the  title :  Cooley  v. 
Brawn,  30-470. 

1 15.  A  mortgagee  with  knowledge  of  the 
existence  of  a  prior  unrecorded  mortgage 
cannot,  by  assignment  of  his  own  mortgage 
after  the  record  of  such  prior  mortgage,  con- 
fer upon  his  assignee  equities  superior  to  that 
of  the  prior  mortgage :  Sims  v.  Hammond, 
83-368. 

116.  The  fact  that  a  mortgagee  placed  his 
own  mortgage  on  record  before  the  recording 
of  an  earlier  one  gives  him  no  priority  if  he 
has  actual  notice  of  such  prior  mortgage: 
Bell  V,  Thomas,  2-884. 

1 1 7.  A  fraud  a  lent  deed  acquires  no  valid- 
ity by  recording,  and  does  not  bind  a  subse- 
quent purchaser  who  has  not  actual  notice: 
Gardner  V.  Cole,  21-205. 

Further  as  to  what  constitutes  notice  and 
the  effect  of  notice,  and  as  to  who  are  to  be 
deemed  purchasers  without  notice,  see  No- 
tice. 

118.  Pabllc  land  claims:  The  provisions 
of  the  state  registration  law  have  no  applica- 
tion to  conflicting  entries  of  public  lands. 
The  recording  of  a  certificate  of  purchase 
from  the  United  States  or  of  a  transfer  thereof 
is  unnecessary.  The  regulations  established 
by  congress  will  govern  until  the  title  has 
passed  from  the  government  by  patent: 
Klein's  Heirs  v.  Argenhrightf  26-493 ;  David 
V.  Bickabaiigh,  32-540 ;  Harmon  v.  Clayton, 
51-86. 
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d.  Existing  creditors  without  notice  of 
chattel  mortgage  or  hill  of  sale, 

119.  The  term  "existing  creditors,*'  as 
used  in  Code,  §  1923,  with  reference  to  the 
recording  of  chattel  mortgages  and  bills  of 
sale,  applies  not  only  to  creditors  existing  at 
the  time  the  sale  or  mortgage  of  the  chattel 
was  made,  but  also  to  those  who  become  such 
before  change  of  possession,  recording  of  the 
instrument,  or  giving  of  notice :  jPoj;  v,  Ed- 
wards,  88-215. 

120.  The  words  "  without  notice  "  apply  as 
well  to  creditors  as  to  purchasers,  and  an  un- 
reoorded  chattel  mortgage  is  valid  as  against 
existing  creditors  with  notice  thereof  at  the 
time  of  its  execution :  AUen  v.  McCalla,  25- 
464;  Miller  V,  Bryan,  3-58;  Crawford  v,  Bur- 
Urn,  6-476. 

121.  The  validity  of  a  chattel  mortgage  is 
not  made  to  depend  solely  on  the  fact  of  its 
being  recorded  before  levy  by  the  creditor ; 
actual  notice  to  the  creditor  is  sufficient  to 
give  the  mortgagee,  by  virtue  of  liis  unre- 
corded mortgage,  duly  executed,  a  prefer- 
ence over  the  claims  of  such  creditor: 
McOavran  v.  Haupt,  9-83. 

122.  Such  actual  notice  is  just  as  effectual 
as  due  record  of  the  instrument  in  charging 
the  creditor  or  the  officer  making  the  levy 
with  notice  of  the  prior  right  of  mortgagee : 
Gordon  v,  Hardin,  38-550. 

128.  Persons  who  become  creditors  of  the 
vendor  by  a  levy  before  change  of  possession 
or  recording  of  the  written  instrument  of 
sale  or  actual  notice  given  are  protected 
as  existing  creditors :  McAfee  v.  Busby,  69- 
828. 

124.  A  creditor  who  does  not  secure  a  levy 
under  attachment  or  execution  before  notice 
of  an  unrecorded  sale  or  mortgage  is  not 
protected:  AUen  v.  McCalla,  25-464;  Cragin 
v.  Carmichad,  2  Dillon,  519 ;  Crooks  v,  Stur 
art,  2  McCrary,  13. 

125.  The  phrase  "  without  notice "  con- 
templates not  only  actual  notice  of  the  con- 
tents of  the  instrument,  but  also  any  notice 
sufficient  to  put  a  reasonable  man  upon  in- 
quiry:  Allen  r.  McCalla,  25-464. 

See,  also,  Notice. 

126.  If  the  bill  of  sale  or  chattel  mortgage 
is  executed  and  duly  filed  for  record  before 
levy  under   attachment   or   exocutioui  the 


creditor  is  affected  with  notice  thereof :  Kvhn 
V.  Craves,  9-808. 

127.  To  bind  an  officer  levying  an  attach- 
ment with  notice  of  an  existing  unrecorded 
mortgage  thereon,  it  is  not  necessary  that 
such  notice  be  received  by  him  subsequent  to 
the  writ  being  placed  in  his  hands :  Stewart 
V.  Smith,  60-275. 

128.  The  right  of  a  creditor  without  notice 
of  a  sale  or  chattel  mortgage  not  evidenced 
by  recorded  instrument,  and  where  posses- 
sion remains  in  vendor  or  mortgagor,  at- 
taches when  he  levies  upon  the  property 
covered  thereby,  and  notice  after  levy  and 
before  sale  will  not  defeat  his  right  to  hold 
the  property  or  transfer  title  thereto  by  a 
sale  under  such  levy:  Boothby  v.  Brown, 
40-104. 

129.  An  attaching  creditor  who  makes  a 
.  levy  without  notice  of  an  unrecorded  mort- 
gage is  protected  against  such  mortgage,  al- 
though he  receives  notice  thereof  before  the 
sale  \mder  his  levy.  (Overruling  Kessey  v. 
McHenry,  54-187) :  Bacon  v,  Thompson,  60- 
284. 

That  recording  or  actual  notice  is  only 
necessary  in  case  of  sale  or  mortgage  of  chat- 
tels where  the  property  remains  in  possession 
of  vendor  or  mortgagor,  see  Chattel  Mobt- 
GAQBS,  UI;  Sales,  g§  93  118. 
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EFFECT  OF. 
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I.  Appointment  of  referee  and  exe- 
cution OF  POWERS. 

1.  Reference  withoat  consent  of  parties; 
equity:  The  cases  enumerated  in  the  Code 
as  those  which  may  be  referred  without  con- 
sent of  parties  (g  2816)  are  only  those  which 
were  formerly  cognizable  in  equity,  and  it  is 
only  in  such  cases  that  a  reference  can  be 
made  without  consent  of  the  parties.  Other- 
wise, the  right  of  trial  by  jury  would  be  in- 
fringed: McMartin  v.  Bingham,  37-234. 

2.  The  Code  provision  for  compulsory  ref- 
erence in  cases  of  account  is  not  uncx)n8ti* 
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tutional,  since  such  cases  come  within  the 
jurisdiction  of  coorts  of  equity:  Burt  v. 
Harrah,  65-643. 

3.  A  mortgage  foreclosure,  although  it  was 
triable  under  the  Revision  (§§  2999,  8000)  as 
an  action  at  law  was  held  to  be  nevertheless 
of  equity  cognizance  so  that  it  might  be  re- 
ferred without  consent  of  the  parties :  State 
V,  Onoig,  25-280. 

4.  In  law  actions:  A  compulsory  refer- 
ence cannot  be  made  in  an  action  at  law. 
Therefore  where  plaintifiTs  cause  of  action 
was  to  lecover  for  money  which  defendant 
had  received  and  converted  to  his  own  use, 
hddf  that  a  compulsory  reference  was  erro- 
neous: District  T'p  v.  BuUes,  69-525. 

&  Divorce  cases:  While  the  Code  provides 
C^  2815,  2816)  that  all  actions  may  be  re- 
ferred by  consent  of  parties,  and  that  chan- 
cery cases  in  wliich  questions  of  fact  arise . 
may  be  referred  without  consent,  yet  there 
is  an  express  provision  (Code,  §  2222)  that  all 
actions  for  divorce  must  be  heard  in  open 
court.  Therefore,  held,  that  the  last  men- 
tioned section  creates  an  exception  to  the  first, 
and  therefore  divorce  cases  cannot  be  re- 
ferred even  by  consent  of  parties :  Hobart  v. 
Hobart,  4^^-501. 

6.  A  probate  coart  has  power  iu  proceed- 
ings as  to  accounts  of  executcH^  to  appoint  a 
referee :  In  re  Heath's  Estate,  58-36. 

7.  Implied  assent:  Where  a  party  is  pres- 
ent when  an  order  for  reference  is  made,  and 
nothii^  appears  of  record  to  the  contrary,  his 
consent  to  such  order  will  be  presumed: 
VandaU  v.  VandaU,  13-247. 

8.  Revoking  assent  to  reference:  Where 
parties  have  agreed  to  a  reference,  neither 
can  afterwards  demand  a  trial  by  jury: 
HewiH  V.  Egbert,  34-485. 

9.  Consent  to  reference  waives  a  jury 
trial:  Ibid. 

1<K  Discretion  of  court:  An  order  ap- 
pointing a  referee  in  an  equity  case  is  so 
essentially  a  matter  of  practice,  so  prelimi- 
nary in  its  nature,  and  so  much  in  the 
discretion  of  the  court,  that  it  cannot  be  suc- 
cessfully assigned  as  error  without  a  showing 
of  prejudice:  Hatch  v,  Judd,  23-499. 

11.  Time  of  liearing  by  referees:  Where 
the  referees  are  directed,  and  it  is  left  to 
them  to  fix  the  time  of  hearing  both  by 
agreement  of  parties  and  order  of  court,  they 


will  not  be  compelled  to  set  the  hearing  of 
the  cause  on  the  tenth  day  after  the  issuing 
of  the  order,  as  the  Code  (§  2827)  provides 
shall  be  done  in  case  the  court  makes  no 
direction  as  to  time :  Corbitt  v.  Nealy,  29-445. 

12.  Official  capacity  presumed:  In  order 
to  support  a  referee's  report  the  preshmption 
will  be  entertained  in  an  action  upon  the 
official  bond  that  the  official  capacity  of 
the  referee  was  fully  established:  Keokuk 
County  V,  Howard,  42-29. 

II.  Referee's  report;  REQUiREMENra 

AND   EFFECT  OF. 

13.  Reporting  conclusions:  Where  a 
cause  was  referred  to  a  commissioner  in 
equity  "  to  examine  and  report  his  conclu- 
sions under  the  rules  of  practice  of  this  court,'^ 
held,  that  a  report  in  the  form  of  a  statement 
by  the  commissioner  of  the  import  of  the  tes- 
timony as  he  understood  it,  sufficiently  fol> 
lowed  the  order  of  the  court:  Byington  v, 
Hampton,  13-23. 

14.  Report  of  balance:  In  the  absence  of 
instructions  by  the  court,  the  referee  is  not 
bound  to  find  as  to  the  items  of  a  mutual  ac- 
count, but  may  simply  report  the  final  sum 
due  from  one  party  to  the  other :  Hewitt  v. 
Egbert,  34-485. 

15.  Facts  not  ultimate:  Failure  of  the 
referee  to  make  findings  as  to  certain  facta 
will  not  be  ground  for  reversal  where  the 
facts  as  to  which  findings  were  requested 
were  immaterial  or  were  not  ultimate  facts  i 
Keokuk  County  v.  Howard,  42-29. 

16.  Uncertainty:  Where  the  report  of  a 
referee  is  so  uncertain  and  defective  that  it  is 
impossible  to  ascertain  therefrom  the  facts 
governing  a  material  issue  in  the  cause,  it 
should  be  set  aside  on  motion :  Doyle  t?.  MeHly, 
18-108. 

17.  Reference  back  to  make  specific:  The 
court  may  refer  the  report  of  the  case  back 
to  the  referee  to  have  the  findings  of  fact 
made  more  specific,  but  the  additional  find- 
ings should  be  confined  to  matters  specified 
in  the  order  reconmiitting  the  case :  Sage  v, 
Nichol,  5lHt4. 

18.  Conclusions  of  law  in  report:  The 
fact  that  a  referee  who  is  only  authorized  by 
the  submission  to  find  the  facts,  reports  also 
his  conclusions  of  law,  which  are  adopted  by 
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the  court,  constitutes  error  without  prejudice : 
Shindler  v.  Luke,  43-89. 

19.  Certiflcatlon  of  the  eTideeee:  The  ref- 
eree should  certify  all  the  evidence.  If  he 
fail  to  do  so,  the  report  may  be  set  aside  and 
recommitted  with  an  order  to  report  with 
all  the  evidence  duly  certified.  If  the  evi- 
dence was  not  taken  in  writing,  and  such 
time  has  elapsed  that  the  referee  cannot 
make  the  required  certificate,  it  seems  he 
should,  on  due  notice,  recall  witnesses.  The 
report  of  the  evidence  certified  by  the  ref- 
eree should  have  all  the  elements  of  cer- 
tainty of  a  bill  of  exceptions:  Smith  v. 
Harlan,  49-101. 

20.  Exceptions:  The  party  desiring  to  ex- 
cept to  the  finding,  when  the  evidence  is  not 
all  certified,  should  have  the  whole  report 
recommitted.  It  is  not  proper  to  allow  the 
referee  to  make  such  certificate  after  his 
report  is  filed  and  judgment  is  rendered 
thereon,  nor  is  it  sufficient  that  he  certify  to 
the  best  of  his  recollection  after  his  report  is 
filed:  Ibid. 

21.  If  the  affidavit  required  by  statute  is 
shown  to  have  been  made,  but  lost,  its  ab- 
sence will  not  warrant  the  setting  aside  of 
the  report :  Sears  v,  Sellew,  28-501. 

22.  A  failure  to  return  the  affidavit  with 
the  report  is  not  a  fatal  objection  to  the  re- 
port. The  fact  that  the  referee  was  duly 
sworn  may  be  oth^wise  shown :  Schindler  v, 
Luke,  48-89. 

28.  Where  the  record  showed  that  the  ref- 
eree was  only  properly  sworn  three  days  be- 
fore filing  his  report,  but  it  appeared  by 
affidavit  on  the  hearing  of  a  motion  to  set 
aside  the  report  that  he  had  been  properly 
sworn  before  he  commenced  the  trial  of  the 
case  and  the  affidavit  had  been  lost,  held, 
there  was  no  error  in  refusing  to  set  aside  the 
report :  Harper  v.  Kissick,  52-733. 

Further  as  to  method  of  excepting  to  ref- 
eree's report,  see  Exceptions,  gi^  18,  19. 

24.  Oath  of  referee:  Where  an  exception 
is  filed  to  the  report  of  the  referee  on  the 
ground  that  he  has  not  been  sworn,  and  evi- 
dence is  introduced,  not  objected  to,  to  the 
effect  that  he  was  duly  sworn,  the  exception 
should  be  overruled :  Quick  v.  Cox,  88-568. 

25.  Correctne8S  presumed:  It  must  be 
presumed  in  the  absence  of  any  showing 
whatever   that  the   matters  stated    in  the 


report  of  the  referee  are  correct:   Shindler 
V,  Luke,  43-89. 

26.  It  is  to  be  presumed  that  the  referee 
in  his  findings  has  determined  the  question 
of  interest  upon  the  evidence  before  him, 
and  the  court  should  not,  in  rendering  judg- 
ment upon  such  finding,  provide  for  the  re- 
covery of  interest  upon  the  amount  found 
due :  Keokuk  County  v.  Hoicard,  4&-B54. 

27.  Where  upon  the  evidence  it  is  impossi- 
ble to  determine  whether  a  referee's  report  is 
correct  or  not,  it  should  be  allowed  to  stand : 
In  re  Heath's  Estate,  58-36. 

28.  Effect  of  report:  Where  the  reference 
is  made  by  order  of  court  the  pleadings  con- 
stitute the  submission,  and  an  agreement  be- 
tween the  parties  that  the  award  shall  be 
made  a  rule  of  court  is  unnecessary.  When 
the  award  is  returned  to  the  court,  a  judg- 
ment may  be  rendered  upon  the  same,  or  the 
court  may  set  it  aside  in  whole  or  in  part,  or 
make  a  new  reference:  Schohmerv,  LyTich, 
11-461. 

29.  On  appeal:  The  finding  of  the  referee 
is  regarded  the  same  as  the  verdict  of  a  jury, 
and  will  hot  be  disturbed  unless  clearly  and 
manifestly  against  the  weight  of  the  evi- 
dence :  Johnston  v.  Johnston,  19-74. 

80.  In  ordinary  actions  a  finding  of  facts 
by  a  referee  has  the  effect  of  a  special  ver- 
dict of  a  jury,  and  can  only  be  disregarded 
when  palpably  against  the  weight  of  the  evi- 
dence; but  in  equitable  actions,  triable  as 
such,  it  is  the  duty  of  the  court  to  adjudicate 
the  case  upon  the  evidence,  and  not  alone 
upon  the  finding  of  facts:  Wilgua  v»  Oct" 
tings,  21-177. 

81.  The  report  of  the  referee  is  to  be  re- 
garded as  the  verdict  of  a  jury,  and  a  judg- 
ment thereon  should  not  be  reversed  unless 
there  is  such  an  absence  of  evidence  in  its 
support  as  to  authorize  the  conclusion  that  it 
was  not  the  result  of  the  exercise  of  honest, 
intelligent  and  unprejudiced  judgment :  Tay- 
lor V.  Frerich  Lumbering  Co.,  47-662;  Moore 
V.  Brown,  49-180.  And  see  ChUds  v.  Shower, 
18-261 ;  Johnston  v,  Johnston,  19-74 ;  Whicher 
V.  Steamboat  Ewing,  21-240. 

And  see  Appkai^,  V,  f . 

82.  The  judgment  upon  the  report  cannot 
be  reviewed  by  the  supreme  couit  unless  all 
the  evidence  is  contained  in  the  record:  Hay- 
wood  t\  Woods,  28-568. 
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L  A  certificate  of  the  referee  that  the 
record  contains  the  substance  of  all  the  ma- 
terial evidence  will  not  warrant  such  review : 
Sears  v.  Settew,  28-501. 

34.  The  report  is  not  to  be  overthrown  if 
there  is  any  evidence  in  its  support :  Corley 
9.  Osborne,  50-^26. 

35.  Where  the  evidence  upon  which  the 
referee  makes  his  report  is  not  before  the 
court,  his  findings  of  fact  must  be  accepted 
as  correct:  Peck  v.  Schick,  50-281. 

86.  Dismissal  after  referenee:  Although 
the  report  of  a  referee  is  like  the  verdict  of  a 
jury  or  a  finding  by  the  court,  yet  under  the 
language  of  Code,  §  2844,  H  1>  a  party  may 
djamiaa  his  action  after  a  submission  to  the 
referee,  although  he  could  not  after  a  like 
sabmiasion  to  the  court  or  a  jury :  Belzor  v, 
Logatiy  82-822. 

37.  Tlie  referee  is  not  the  eonrt:  Hobart 
V,  Hdbari,  45-501. 

ni.  Pkocekdings  after  bepobt  made. 

38.  Unanthorized  findings:  Findings  of  a 
referee  which  he  has  not  been  authorized 
nor  required  to  make  should  be  set  aside 
apon  exception  being  made  to  the  i;eport: 
Sage  v.  Nichols,  51-44. 

39.  Referenee  back  to  make  specific: 
The  court  may  refer  the  case  back  to  the  ref- 
eree to  have  the  findings  of  fact  made  more 
specific,  but  the  additional  findings  should 
be  confined  to  matters  specified  in  the  order 
recommitting  the  case :  Ibid. 

iO.  Amended  pleadings:  A  party  should 
not  be  allowed  to  file  an  amended  pleading 
and  tender  a  new  issue  after  a  referee's  re- 
port has  been  filed,  and  thereupon  have  a  re- 
snbmission  to  the  referee,  without  at  least 
offering  some  excuse  for  not  filing  the  amend- 
ment before  the  making  of  the  referee's  re- 
port: KeweU  v,  Mahaska  County  Savings 
Bank,  51-178. 

41.  BeTiew  by  the  court;  preserTation 
of  the  6? idenee ;  exceptions:  The  court  ap- 
pointing a  referee  is  not  authorized  to  review 
the  evidence  taken  before  him,  or  his  rulings, 
unless  such  evidence  and  rulings  are  pre- 
served by  bill  of  exceptions :  Inman  v,  Jami- 
son, lS-22. 

43.  And  if  the  finding  is  claimed  to  be 
against  the  evidence,  all  the  evidence  should 
Vou  11  —  29 


be  preserved  and   certified  by  the   court: 
Oliver  v,  Townsend,  16-480. 

48.  Findings  of  law ;  exceptions:  But  a 
party  may  have  a  review  of  the  findings  of 
law  and  fact  made  by  the  referee,  irrespect- 
ive of  whether  any  exceptions  thereto  were 
taken  before  the  referee.  The  power  of  the 
court  in  acting  on  the  report  of  a  referee  is 
not  merely  appellate:  Edwards  v.  CottreU, 
43-194 :  Hodgin  v,  Toler,  70-21. 

44.  Exceptions  before  the  referee  need 
only  be  taken  to  make  that  of  record  which 
would  not  otherwise  appear.  Error  in  his 
conclusion  of  law  may  be  taken  advantage 
of  by  motion  to  set  aside  the  report,  or  by 
exceptions  filed  upon  the  coming  in  of  the 
rejwrt:  Washington  County  v.  Jones,  45- 
260. 

45.  Exceptions  before  court  and  before 
referee:  Code,  §  2821,  which  provides  that 
the  report  of  the  referee  may  be  excepted  to 
and  reviewed  as  if  made  by  the  court  does 
not  refer  to  exceptions  taken  before  the  ref- 
eree under  §  2828 :  Michael  v,  Longman,  42- 
484. 

48.  And  where  no  such  exceptions  were 
taken  either  to  the  report  or  to  the  judgment 
thereon,  a  review  cannot  be  had  in  the  su- 
preme court,  even  though  the  report  was 
filed  or  the  judgment  rendered  in  vacation : 
Roberts  v,  Cass,  27-225. 

47.  Where  the  report  of  the  referee  is  to 
be  reviewed,  exceptions  should  be  taken  to 
it  as  the  foundation  of  the  review ;  an  excep- 
tion to  the  final  judgment  will  not  enable 
the  supreme  couit  on  an  appeal  to  inquire 
into  the  correctness  of  the  reix>rt :  Bauder  v, 
Hinckley,  60-185. 

48.  Too  general :  An  exception  that  a  find- 
ing is  contrary  to  law  is  too  general  and  un- 
certain :  Sage  v.  Nichols,  51-44. 

49.  Irregularities  in  proceeding;  setting 
report  aside:  Elxceptions  to  the  masters  re- 
port relating  to  irregularities  in  his  proceed- 
ing should  be  overruled.  Such  errors  or 
defects  are  to  be  reached  by  motion  to  set 
aside  the  report  or  refer  it  back  for  correc- 
tion :  Wliite  v.  Hampton,  10-238. 

50.  The  report  of  the  referee  is  not  to  be 
set  aside  on  the  mere  afiidavit  of  the  party 
as  to  a  matter  of  opinion  inconsistent  with 
the  finding  of  the  referee :  Dunn  v.  Stark- 
weather,  6-466. 
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61.  Fillngr  In  racation :  Where  a  referee's 
report  is  filed  in  vacation  without  agree* 
nient,  it  cannot  be  regarded  as  coming  in 
until  presented  to  the  court  and  acted  upon. 
Therefore  where  it  is  agreed  that  any  excep- 
tions to  the  master's  report  should  be  filed 
within  a  limited  time  after  the  coming  in 
thereof,  such  exceptions  may  be  filed  within 
that  time  after  the  first  day  of  the  next 
term :  Michael  v,  Longman,  42-484. 

52.  Failure  of  plaintiff  to  appear:  That 
plaintiff's  attorney  on  account  of  some  con- 
versation and  negotiation  between  him  and 
the  defendant  failed  to  appear  at  a  trial  be* 
fore  a  referee,  held  no  excuse,  the  circum- 
stances not  being  such  as  to  warrant  the 
attorney  in  being  misled:  Washington 
County  V,  Jones,  45-260. 

58,  Immaterial  matters;  costs:  Where  a 
referee  upon  request  of  a  party  investigated 
matters  not  in  issue  under  the  pleadings  and 
the  finding  thereon  was  adverse  to  such 
party,  held,  that  the  costs  thereof  were  prop- 
erly taxed  to  him,  although  he  recovered 
judgment  in  the  case:  Keokuk  County  v, 
Howard,  43-29. 


RELEASE. 

See  Payment  and  Dischaboe. 
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REPLETIN. 

I.  Nature  op  the  action;  in  what  cases 

WILL  LIE. 
XL  PROCEDUBB. 

L  Nature  of  the  action;  in  what 

CASES  WILL  lie. 

1.  Right  of  po»9PSSien:  The  question  in 
replevin  is,  who  was  entitled  to  the  posses- 
sion of  the  property  at  the  time  the  action 
was  brought:  Campbell  v.  Wiiliams,  89-646; 
Kingsbury  v.  Buchanan,  11-887. 

2.  Therefore,  in  an  action  to  recover  pos- 
session of  property  wrongfully  levied  uix>n 
under   execution,    without   any   judgment 


being  rendered  upon  which  the  execution 
could  issue,  held,  that  the  entry  of  a  subse- 
quent judgment  would  not  defeat  plaintiff's 
action :  Campbell  v.  Williams,  89-646. 

8«  Replevin  will  not  lie  in  favor  of  one  who 
is  already  in  possession  of  the  property  in 
controversy,  nor  can  it  be  successfully  main- 
tained against  one  who  does  not  detain  pos- 
session of  the  property:  Hove  v.  McHenry, 
60-227. 

4.  One  who  has  sold  the  property  of  an- 
other and  is  neither  in  possession  of  it  nor 
colluding  with  his  assignee  as  to  keeping  pos- 
session, cannot  be  made  liable  in  an  action 
of  replevin :  Cqffln  t\  Oephart,  18-256. 

5.  Action  of  replevin  cannot  be  maintained 
under  an  executory  agreement  to  deliver 
possession  of  property,  where  no  possession 
has  been  obtained  nor  act  done  under  the 
agreement :  Berry  v.  Berry,  81-415. 

6.  DetentioH:  The  gist  of  the  action  of  re- 
plevin is  the  wrongful  detention  of  the  prop- 
erty :  Draper  v,  Ellis,  12-816. 

7.  Ownership  is  not  necessary  to  enable  a 
party  to  recover.  The  present  possession 
may  be  recovered  bygone  entitled  thereto,  even 
against  the  owner :  McCoy  v,  Cadle,  4--557. 

8.  A  person  who  claims  ownership  in  goods 
in  an  action  of  replevin  and  establishes  an 
interest  therein  is  entitled  to  recover  although 
such  interest  is  not  the  entire  value  of  the 
property :  Jones  v.  Hetherington,  45-681. 

9.  To  entitle  plaintiff  to  recover  in  an  ac- 
tion of  replevin  it  is  not  essential  that  he 
should  have  the  legal  title  to  the  property, 
but  he  may  recover  on  a  naked  right  of  pos- 
session :  Goldsmith  v.  Willson,  67-662. 

10.  The  ulortgagor  under  a  chattel  mort- 
gage may  have  such  right  of  possession  in 
the  property  as  to  entitle  him  to  recover  pos- 
session thereof  in  an  action  of  replevin.  Even 
though  the  mortgagee  be  entitled  to  posses- 
sion, the  mortgagor  retains  the  rights  of 
possession  and  ownership  until  they  are  ex- 
tinguished by  foreclosure  of  the  mortgage, 
and  as  against  all  the  world  except  the  mort- 
gagee and  those  claiming  under  him,  the 
mortgagor  is  entitled  to  possession  and  may 
recover  such  possession  against  a  third  paity. 
The  assignee  of  the  mortgagor  has  likewise 
the  right  to  recover  such  possession:  Ibid, 

11.  Ownership  as  evidence  of  right  to 
possession :  A  plaintiff  may  urge  his  right  to 
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possession  and  maintain  it  by  proof  of  own- 
ership, which  in  the  absence  of  proof  to  the 
contrary  carries  with  it  the  right  to  posses- 
sion: Cassd  V.  Western  Stage  Co.,  12-47. 

12.  Proof  of  possession  is  affirmative 
proof  of  ownership,  and  makes  out  a  prima 
facie  case,  but  proof  of  an  after-acquired 
possession,  it  appearing  that  it  was  procured 
wrongfully,  will  not  avail:  Cumberledge  v. 
Cofe,  44-181. 

13.  Burden  of  proof:  In  an  action  of  re- 
plevin the  burden  of  proof  is  upon  plaintiff, 
and  he  must  recover  solely  upon  the  strength 
of  his  own  title  and  not  upon  the  weakness 
of  that  of  his  opponent :  Hamilton  v.  Iowa 
City  Nat.  Barik,  40-807. 

14.  in  an  action  of  replevin  the  burden  is 
upon  plaintiff  to  show  himself  entitled  to 
possession  of  the  property.  If  defendant  re- 
lies upon  the  claim  of  plaintiff  being  fraud- 
ulent, the  burden  of  proof  is  then  upon  him 
to  establish  such  fraud :   Hardy  v,  Moore, 

15.  An  answer  by  defendant  setting  up  a 
purchase  of  the  property  from  a  third  person 
who  is  alleged  to  have  been  the  owner 
thereof,  as  defendant  believes,  is  equivalent 
to  denying  plaintiff^s  ownership  and  throws 
the  burden  of  proof  of  ownership  upon  him : 
Litehfidd  v,  HaUigan,  48-126. 

16w  Setting  up  claims  of  another:  Where 
a  plaintiff  in  a  replevin  suit  abandoned  the 
case,  and  the  issue  as  to  who  was  entitled  to 
possession  was  between  the  defendant  hold- 
ing possession  under  execution  against  a 
third  party  and  an  intervener  claiming  un- 
der a  bill  of  sale  from  plaintiff,  held,  that 
the  intervener's  bill  of  sale  made  out  2^,  prima 
fade  case  for  him  and  defendant  could  not 
defeat  it  by  showing  title  in  plaintiff :  Bur- 
rows t?.  WaddeU,  52-195. 

i  7.  Where  one  took  possession  of  certain 
property  as  purchaser,  asking  the  payment 
of  certain  mortgages,  and  brought  action  of 
replevin  therefor  in  his  own  name,  held,  that 
he  was  not  in  a  position  to  assert  or  protect 
the  rights  of  the  mortgagees  as  their  agent : 
McNorton  v,  Akers,  24-369. 

18.  Demand,  when  necessary:  Where  the 
possession  of  defendant  is  illegal  in  its  in- 
ception, no  demand  is  necessary  to  sustain 
the  action  of  replevin ;  but  where  defendant 
has  come  lawfully  into  possession  of  the  prop- 


erty in  the  first  instance,  either  by  delivery  or 
by  finding,  the  plaintiff  must  prove  demand 
and  refusal  in  order  to  recover :  Stanchjield 
v.  Palmer,  4  G.  Gr.,  28. 

19.  Where  the  possession  of  defendant  is 
rightful  in  its  inception,  there  must  be  a  de- 
mand before  an  action  will  lie:  Gilchrist  v. 
Moore,  7-9. 

20.  One  who  verbally  bargains  for  the  sale 
of  personal  property  but  pays  nothing  thereon, 
and  no  time  or  place  is  fixed  for  its  delivery, 
must  make  demand  and  tender  of  the  pur- 
chase money  (in  the  absence  of  an  agreement 
for  credit)  before  the  action  for  replevin  will 
lie.  A  tender  after  suit  brought  will  not  en- 
title plaintiff  to  recover :  Hart  v,  Livingston, 
29-217. 

21.  Proof  of  demand  will  only  be  required 
where  it  is  necessary  to  terminate  defend- 
ant's right  of  possession  or  confer  such  right 
on  plaintiff :  Smith  v.  McLean,  24-322 ;  Red- 
ding V.  Page,  52-406 ;  Oswego  Starch  Factory 
V.  Lendrum,  57-573. 

22.  Where  the  taking  of  the  property  by 
defendant  has  been  wrongful,  no  demand  be- 
fore suit  is  necessary :  Itobinson  v.  Keith,  25- 
321. 

28.  Where  a  pai-ty  through  his  wife  and 
sons  drove  away  and  took  possession  of  a 
steer  which  they  knew  was  claimed  by  the 
party  so  deprived  of  its  possession,  held,  that 
such  taking  was  wrongful  and  no  demand 
for  its  return  need  be  made  before  bringing 
suit  for  its  recovery:  Delancey  v.  Holcomb, 
26-94. 

24.  Where  property  has  been  wrongfully 
taken,  demand  is  not  necessary  in  order  to 
establish  a  conversion,  nor  is  it  necessary 
where  both  parties  claim  title  to  the  property 
and  the  right  of  possession.  Nor  is  demand 
necessary  when  possession  is  held  under  a 
claim  to  title  which  is  unlawful:  Jones  v, 
Clark,  87-586. 

25.  Where  plaintiff  and  defendant  claim 
under  distinct  or  independent  titles,  demand 
is  not  necessary :  Redding  v.  Page,  52-406. 

26.  Where  plaintiff  alleged  that  he  was 
the  owner  of  property  and  that  defendant 
claimed  possession  thereof  under  a  levy 
against  a  third  person  wrongfully  claiming 
title  thereto,  held,  that  an  averment  of  de- 
mand was  not  necessary:  Oswego  Starch 
Factory  v,  Lendrum,  57-578. 
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27.  To  recoTer  property'  seized  under 
execation  or  attachment:  If  property  is  er- 
roneously seized  on  execution  against  a  third 
party,  the  party  entitled  to  the  possession 
thereof  may  bring  action  to  recover  the 
same :  Gimble  v,  Ackley,  12-27 ;  Shea  v,  Wat- 
kinSy  12-605;  Bainsden  v.  WUson,  49-211. 

28.  And  this  is  true  even  though  the  prop- 
erty is  not  in  the  possession  of  the  officer, 
but  of  his  bailee :  Ralston  v.  Black,  15-47. 

29.  And  the  same  rule  holds  in  case  of  a 
seizure  under  a  writ  of  attachment  against 
one  not  the  owner:  Miller  v.  Bryan,  3-58; 
Smith  V.  Montgomery,  5-370. 

80.  Replevin  may  be  maintained  by  the 
owner  of  property  against  an  officer  who  has 
seized  and  holds  it  under  a  writ  of  replevin 
issued  against  another  person,  in  an  action 
to  which  the  real  owner  was  not  a  party: 
Davis  V.  Oambert,  57-289. 

81.  The  fact  that  the  writ  under  which 
the  officer  claims  to  hold  is  from  anotlier 
court  than  that  in  which  the  action  of  re- 
plevin is  brought  will  not  deprive  the  latter 
court  of  jurisdiction:  Eamsden  v,  Wilson, 
49-211 ;  Seaton  v.  Higgins,  50-305/ 

82.  Replevin  will  lie  for  property  wrong- 
fully seized  by  an  officer  under  execution, 
as,  for  instance,  where  the  process  under 
which  the  .levy  is  made  is  void:  Armel  v, 
Lendrum,  47-535. 

88.  So  where  the  levy  was  under  process 
issued  under  an  unconstitutional  statute, 
held,  that  replevin  would  lie  for  the  prop- 
erty: Cooley  V,  Dams,  34-128. 

84.  The  general  rule  is  that  property 
seized  on  a  legal  writ  issued  by  a  court 
having  jurisdiction  of  the  subject-matter 
under  a  valid  statute  cannot  be  replevied  by 
the  owner:  Armel  v,  Lendrum,  47-535. 

85.  So  held  where  it  was  sought  to  show 
that  the  judgment  under  which  the  levy 
was  made  had  been  satisfied :  Ibid. 

86.  Exempt  property:  The  party  whose 
property  is  attached  may  maintain  replevin 
if  it  is  exempt  from  execution  although  he 
has  failed  to  move  to  have  the  attachment 
dissolved  on  that  ground,  as  he  might  have 
done:  Wilson  r.  Stripe,  4  G.  Gr.,  551. 

87.  Notice:  An  action  of  replevin  cannot 
be  maintained  against  an  officer  to  recover 
property  claimed  to  have  been  improperly 
seized  by  him  unless  written  notice  of  the 


claim  of  such  person  is  first  served  upon 
him  (Code,  §  8055):  Raster  v.  Pease,  42-488; 
Finch  V.  Hollinger,  48-598. 

88.  The  fact  that  the  title  of  the  i)er8on 
who  thus  seeks  to  recover  property  levied 
upon  is  of  record  does  not  relieve  him  of  the 
necessity  of  giving  such  notice :  Peterson  v, 
Espeset,  48-262. 

39.  But  if  the  officer  proceeds  to  trial  upon 
the  simple  issue  as  to  the  right  of  property, 
he  may  be  considered  as  waiving  the  notice, 
and  cannot  afterwards  by  interposing  the 
technical  defense  of  want  of  notice  defeat  the 
action.  It  is  enough  if  in  such  case  he  is  al- 
lowed to  recover  costs  in  Warder  v.  Hoover, 
51-491. 

40.  Although  an  officer  levying  an  execu- 
tion is  by  the«tatutory  provision  just  referred 
to  protected  from  all  liability  by  reason 
of  the  levy,  unless  he  receives  written  notice, 
he  is  not  authorized  to  maintain  an  action  to 
recover  expenses  and  attorney's  fees  incurred 
and  expended  by  him  in  defending  an  action 
of  replevin  in  such  a  case  in  which  he  is  suc- 
cessful :  Rickabaiigh  v,  Bada,  50-56. 

Further  as  to  indemnifying  bond,  see  Exe- 
cutions, §§  102-124. 

41.  Wheu  officer  deemed  to  be  in  posses- 
sion :  Where  the  sheriflP  in  levying  upon  per- 
sonal property  under  execution  simply  made 
a  list  of  the  property  and  took  a  delivery  bond 
from  the  execution  defendant  therefor,  held, 
that  such  defendant  could  not  maintain  re- 
plevin against  the  officer  for  the  property : 
Ilove  V,  McHenry,  60-227. 

42.  In  what  ca^es  replevin  will  lie; 
right  to  office:  Parties  cannot  in  replevin 
try  the  right  to  office  held  by  a  person  not  a 
party  to  the  action,  as,  for  instance,  by  claim- 
ing that  a  levy  by  a  person  acting  as  an 
officer  was  not  valid  by  reason  of  his  not 
having  properly  qualified ;  Lufhin  v,  Preston, 
57-28. 

48.  Between  partners:  The  right  of  pos- 
session, and  the  value  of  such  right,  recog- 
nized in  the  action,  must  be  such  as  are 
recoverable  in  an  action  at  law,  and  the  ac- 
counts of  partners  and  the  extent  of  interest 
of  each,  as  growing  out  of  the  partnership 
relation,  cannot  be  determined:  Kuhn  v, 
Newman,  49-424. 

44.  Possession  of  note:  Action  under  this 
chapter  may  be  brought  by  the  maker  to  re- 
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cover  the  possession  of  a  promissory  note : 
Graff  V,  Shannon,  7-508. 

45.  And  it  is  not  a  valid  objection  in  such 
action  that  the  note,  being  paid,  is  of  no 
value:  Savery  v.  Hays,  20-25. 

46.  A  bailee  who  gives  a  receipt  for  prop- 
erty is  estopped  from  denying  his  bailor's 
right  to  possession  and  cannot  set  up  the 
ownership  of  a  third  party  as  a  defense  to  an 
action  of  replevin :  JReed  v.  Reed,  18-5. 

47.  A  joint  owner  cannot  recover  in  re- 
plevin from  a  pledgee  of  his  oo-owner's  in- 
terest, where  he  could  not  if  the  action  had 
been  against  the  part  owner  who  made  the 
pledge :  Frans  v.  Young,  24-375. 

48.  Undivided  interest;  growing  crops: 
While  it  is  well  settled  that  where  chattels 
of  the  same  nature  and  quality  belonging  to 
different  owners  are  mingled  in  one  mass,  any 
owner  may  claim  his  aliquot  part  by  replevin, 
jet  where  property  of  different  owners  is  not 
susceptible  of  division,  as  in  case  of  growing 
crops  or  in  case  of  joint  ownership  of  a  single 
piece  of  property,  replevin  will  not  lie  by  one 
joint  owner,  because  the  property  sought  to 
be  recovered  is  not  susceptible  of  seizure  and 
delivery  to  plaintiff :  Head  v.  Middleton,  62- 
317. 

49.  Property  severed  from  the  realty: 
Where  a  party  has  by  his  own  tortious  act 
severed  an  article  from  the  realty  which  but 
for  such  severance  would  still  be  real  prop- 
erty, replevin  will  lie  for  its  recovery.  But 
such  an  act  will  not  render  the  property  lia- 
ble to  execution,  if  as  a  part  of  the  realty 
it  was  exempt:  Congregational  Society  v. 
Fleming,  11-538. 

90.  Action  may  also  be  brought  for  the  re- 
covery of  a  house  which,  as  between  the 
parties,  is  mere  chattel  property:  District 
Tp  V.  Moorehead,  43-466. 

51.  Replevin  will  he  to  recover  a  building 
which  is  being  wrongfully  removed  from 
the  land  of  the  owner :  Crum  v.  Hill,  40-506. 

oS.  Beseisslon  of  sale:  In  an  action  for 
the  recovery  of  property  sold,  on  the  ground 
that  a  note  given  in  consideration  therefor 
was  void,  held,  that  as  the  note  was  appai*- 
ently  valid  and  was  outstanding,  a  judgment 
for  the  recovery  of  the  property  was  errone- 
ous: Gittings  v.  Carter,  49-838. 

oS.  Property  seized  for  taxes:  Property 
seized  to  satisfy  a  tax  may  be  recovered  in 


this  action  when  the  tax  is  levied  without 
authority,  but  not  in  cases  where  the  author- 
ity exists  but  has  been  irregularly  exercised : 
Macklotv,  Davenport,  17-879;  BneUv,  Ball, 
20-282. 

54.  So  action  will  not  lie  in  such  case, 
when  the  levy  was  authorized  and  the  war- 
rant under  which  the  treasurer  acted  was 
valid,  although  the  assessment  was  errone- 
ous; Bilbo  V.  Henderson,  21-56. 

55.  Where  personal  property  is  taken  by  an 
oflacer  to  secure  payment  of  taxep,  the  owner 
cannot  maintain  replevin  on  the  ground  that 
a  portion  of  the  taxes  were  illegal,  if  a  part 
were  legal:  Emerick  v,  Sloan,  18-189. 

66.  Intoxicatinsr  liquors:  Replevin  will 
not  lie  to  recover  intoxicating  liquors  seized 
by  an  officer  by  virtue  of  a  search  warrant 
issued  under  the  provisions  of  the  prohibitory 
liquor  law:  Funk  v,  Israel,  5-488:  Weir  v, 
Allen,  47-482. 

5  7.  And  this  is  true  even  though  the  re- 
covery is  sought  on  the  ground  that  suf- 
ficient facts  did  not  exist  to  authorize  such 
seizure:  Cooleyv.  Davis,  84-128. 

II.  Procedure. 

58.  Venne:  An  action  of  replevin  luust  be 
brought  in  the  county  where  defendant  re- 
sides, or  some  portion  of  the  property  is  sit- 
uated, and  Code,  §  3280,  does  not  authorize 
the  bringing  of  the  action  in  the  county 
from  which  the  property  had  been  wrong- 
fully removed,  unless  such  county  is  that  of 
the  defendant's  residence:  Hibbs  v,  Dunham, 
54-559;  Parker  v.  Norris,  5d-295. 

59.  If  the  action  is  brought  in  another 
county  than  that  of  the  residence  of  defend- 
ant or  in  which  some  of  the  property  is 
situated,  a  change  of  place  of  trial  should  be 
granted  upon  application :  Parker  v,  Norris, 
56-295. 

60.  The  venue  in  such  actions  is  not  lim- 
ited to  the  county  of  the  residence  of  the 
defendant,  and  if  action  is  brought  where 
the  property  is  situated,  the  defendant  must 
either  disclaim  any  interest  or  claim  to  the 
property  or  defend  the  action  in  the  county 
where  the  suit  is  brought ;  he  is  not  entitled 
to  a  change  of  the  place  of  trial  to  the 
county  of  his  residence:  Porter  v.  Dalhoff, 
59-459. 
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61.  ThiB  rule  is  applicable  in  actions  where 
bond  is  not  given,  and  the  possession  of  the 
property  before  judgment  is  not  sought.  It 
is  also  applicable  where,  although  possession 
of  property  is  sought,  no  property  is  actually 
seized,  and  that  fact  will  not  entitle  defend- 
ant to  have  the  venue  changed  to  the  county 
of  his  residence :  LavgJUin  v.  Main,  63-580. 

62.  Failure  of  plaintiff  to  show  that  the 
property  is  situated  in  the  county  in  which 
suit  is  brought  will  not  defeat  his  action. 
The  remedy  of  defendant  in  such  case,  if  the 
action  is  brought  in  the  wrong  county,  would 
be  by  motion  to  transfer  it  to  the  proper 
county,  and  in  case  of  failure  to  make  such 
application,  no  objection  to  the  place  of 
bringing  the  action  can  be  interposed :  Gold- 
smith V,  Willscm,  67-662. 

63.  Petition;  rerifloation:  If  the  peti> 
tion  is  not  verified,  the  writ  cannot  legaUy 
issue,  nor  be  sustained  if  issued:  Cure  v, 
Wilson,  25-205. 

64.  In  such  an  action  before  a  justice  of 
the  peace,  a  sworn  petition  must  be  filed  be- 
fore a  writ  can  issue,  but  it  need  not  be  filed 
before  return  day.  The  action  is  sufficiently 
commenced  by  service  of  original  notice: 
Duffy  V.  Dale,  48-215. 

65.  Deseription  of  property:  The  action 
cannot  be  maintained  for  the  recovery  of  an 
article  that  cannot  in  its  nature  be  distin- 
guished from  others,  but  where  the  petition 
described  the  property  as  "a  six-barreled 
pistol,  called  a  six-shooter  or  revolver,"  held, 
that  the  specific  article  was  sufficiently  de- 
scribed to  support  the  action:  Wright  v. 
Boss,  2  G.  Gr.,  266. 

66»  The  description  of  the  property  as  a 
"certain  storehouse,  warehouse  and  the 
goods  therein  contained,  being  the  store,  etc., 
etc.,  known  and  designat-ed  as  the  store  of 
your  petitioner,"  held  sufficient:  Ellsworth 
V.  HensMU,  4  G.  Gr.,  417. 

67.  The  description  in  a  petition  designat- 
ing the  property  by  an  enumeration  of  the 
different  articles,  followed  by  an  averment 
that  they  were  in  the  defendant's  possession, 
Jield  sufficient:  Fort  Dodge  v.  Moore,  37- 
388. 

68.  In  an  action  for  the  possession  of  a 
piano,  held,  that  a  mistake  in  setting  out  the 
number  of  such  instrument  as  a  part  of  its 
description  would  not  entitle  defendant  to  a 


judgment,  provided  that  the  mistake  clearly 
appeared :  Stephens  t\  Williams,  46-540. 

69.  Wrongfkil  detention:  A  failure  to  al- 
lege in  the  petition  the  wrongful  detention 
of  the  property  is  a  substantial  defect  which 
may  be  taken  advantage  of  by  demurrer  or 
by  motion  in  arrest  of  judgment  or  upon  ap- 
peal: Draper  v.  Ellis,  12-316. 

70.  Where  the  petition  alleged  that  plaint- 
iff was  the  absolute  owner  and  entitled  to 
the  property,  and  that  defendant  wrongfully 
detained  the  same,  but  in  further  stating  the 
ground  of  detention  showed  a  state  of  facts 
which  did  not  justify  the  recovery  by  plaint- 
iff, h^ld,  that  a  demurrer  to  the  i)etition 
should  have  been  sustained :  Houghtaling  t\ 
Hills,  59-287. 

71.  Cause  of  detention:  Where  plaintiff 
sued  for  the  recovery  of  a  mare,  alleging  un- 
qualified ownership  and  right  to  immediate 
possession,  and  defendant  falsely  pretended 
to  have  entered  into  a  contract  of  exchange 
whereby  plaintiff  gave  defendant  a  horse  for 
the  mare,  and  plaintiff  had  tendered  the 
horse  to  the  defendant  and  demanded  the 
mare,  which  was  refused,  and  defendant  al- 
leged that  he  was  the  owner  of  the  mare  by 
valid  exchange,  held,  that  evidence  of  fraud 
in  the  exchange  sufficient  to  render  the  con- 
tract void  might  be  introduced  by  plaintiff 
under  the  issues,  at  least  in  a  proceeding  be- 
fore a  justice  of  the  peace :  Nolan  v,  Jones, 
58-387. 

73.  Exemption  of  property:  The  facts 
constituting  the  exemption  of  the  property 
from  levy  under  execution  and  which  are  re- 
quired by  statute  to  be  stated,  where  it  is 
sought  to  recover  property  taken  under  exe- 
cution, are  the  facts  which  render  the  prop- 
erty exempt  from  execution  under  Code, 
§  3072:  Armel  v.  Lendrum,  47-^35. 

78.  Although  such  exemptions  are  allowed 
only  to  residents,  yet  in  a  petition  to  recover 
such  property  seized  on  execution,  the  fact 
of  residence  in  the  state  need  not  be  averred, 
but  non-residence  may  be  set  up  as  a  de- 
fense :  Newell  v.  Hayden,  8-140. 

74.  Prayer  for  judgment:  Although  the 
petition  in  replevin  may  be  defective  in  fail- 
ing to  ask  a  judgment  for  the  possession  of 
property,  yet  if  the  plaintiff  is  found  to  be 
entitled  to  such  possession  and  no  objection 
to  the  petition  is  made  in  the  court  below. 
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that  objection  cannot  be  raised  on  appeal : 
Wmiams  v,  Wilcox,  66-65. 

75.  Yalne:  The  allegations  in  the  petition 
as  to  the  value  of  the  property  or  defend- 
ant's interest  therein  do  not  limit  the  amount 
of  defendant's  recovery  in  case  he  is  success- 
ful, even  though  such  allegations  of  the  peti- 
tion are  not  denied  by  him:  Chicago  &  S, 
W,  R,  Co.  V.  Northwestern  U.  Packet  Co,, 
38-877. 

7(L  Answer:  A  denial  of  the  essential 
averments  of  the  petition  which  puts  them 
in  issue  is  sufficient  to  require  plaintiff  to 
maintain  the  cause  of  action  set  up.  There 
is  no  such  technical  effect  to  be  given  the 
answer  as  was  given  some  of  the  common 
law  pleas  in  such  cases :  Jansen  v.  Effey,  10- 
227. 

77.  Counter-claim:  Although  the  statute 
prohibits  any  counter-claim  in  such  action, 
held,  that  an  action  for  the  possession  of  a 
note  on  the  ground  that  it  had  been  paid 
could  properly  be  set  up  as  a  counter-claim 
to  an  action  on  the  note :  Sigler  v.  Hidy,  56- 
504. 

78.  Previously  to  the  enactment  of  this 
statutory  provision,  heM,  that  a  counter-claim 
might  be  introduced  where  a  plaintiff  sought 
to  recover  damages  for  the  unlawful  deten- 
tion of  the  property:  Dunham  v,  Dennis,  9- 
543. 

79.  Intervention:  A  person  claiming  to 
hold  a  prior  incumbrance  should  be  allowed 
to  become  a  party  upon  application :  Parrott 
r.  Hughes,  10-459. 

80.  In  case  of  intervention,  the  judgment 
concludes  the  original  defendant  and  the  in- 
tervener :  Witter  v,  Fisher,  27-9, 

81.  The  provisions  of  the  statute  allowing 
intervention  by  a  party  claiming  the  prop- 
erty, or  any  part  of  it,  do  not  prevent  such 
person  from  bringing  replevin  against  the 
sheriff  to  recover  possession  of  the  property : 
Daws  V.  Gambert,  57-239. 

88.  An  assignee  in  bankruptcy  acquires 
such  an  interest  in  the  property  of  the  bank« 
nipt  fraudulently  conveyed  that  he  may 
maintain  an  independent  action  to  recover 
such  property:  Wetmore  v.  McMillan,  57- 
344. 

88.  Judgment  against  party  snbstltnt^ed: 
Where  a  party  has  himself  substituted  for 
the  sheriff  in  an  action  of  replevin,  plaintiff, 


if  entitled  to  a  judgment  against  the  orig- 
inal defendant,  is  entitled  to  judgment  against 
such  substituted  defendant  for  costs :  Romick 
V.  Perry,  61-288. 

84.  The  writ:  Quashing  the  writ  should 
not  have  the  effect  of  abating  the  suit: 
Minott  V,  Vineyard,  11-90. 

85.  It  is  error  to  render  judgment  against 
plaintiff  for  mere  failure  to  produce  the  writ 
when  called  for  after  it  has  serve^  its  pur- 
pose and  property  has  been  seized  there- 
under :  Savbman  v.  Greatrakes,  34-598, 

86.  In  a  summary  proceeding  by  motion 
to  quash  a  writ  on  the  ground  of  fraud  in 
procuring  the  jurisdiction  of  the  property, 
the  evidence  to  authorize  the  court  to  set 
aside  its  process  ought  to  be  clear  and  satis- 
factory :  Gordon  v.  BuckneU,  88-488. 

87.  Seizure  under  the  writ:  The  sheriff  is 
not  authorized  to  take  a  receipt  from  defend- 
ant for  the  property  seized  under  the  writ 
and  leave  it  in  the  defendant's  i)Ossession, 
Such  a  transaction  will  not  amount  to  a 
transfer  of  possession  from  defendant  to 
plaintiff:  Davis  v,  Bayliss,  51-485, 

88.  Possession  under  the  writ:  A  plaintiff 
in  an  action  to  recover  property  claimed  to 
be  exempt  from  execution,  which  is  levied 
ufK)n  by  an  officer,  and  which  is  returned  to 
j^laintiff  upon  the  execution  of  the  bond, 
may  give  good  title  to  a  third  party  purchas- 
ing of  him,  and  the  lien  of  the  execution  will 
not,  upon  judgment  being  rendered  against 
the  plaintiff,  revive  against  the  property  in 
the  hands  of  such  purchaser.  The  officer 
can  only  have  recourse  on  the  bond :  Gimble 
V,  Ackley,  12-27, 

89.  If  the  plaintiff  had  no  title  to  the  prop- 
erty, then  he  could  confer  none,  although 
the  property  was  in  his  possession  under  the 
writ,  and  a  purchaser  from  him  would  take 
nothing  by  the  purchase :  Ibid, 

90.  Where  plaintiff  in  an  action  against  an 
officer  has  obtained  possession  of  property 
levied  upon  and  then  dismisses  before  issue 
is  joined,  and  the  property  is  allowed  to  re- 
main in  plaintiff's  hands,  a  mortgage  exe- 
cuted by  plaintiff  while  the  property  is  thus 
in  hiff  possession  will  be  superior  to  the  claim 
of  the  officer  under  a  writ  of  restitution  or  a 
subsequent  levy,  the  plaintiff  being  in  fact 
the  real  owner :  Case  v.  Woleben,  52-389, 

91.  Whore  defendant  in  an  action  of  re- 
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plevin  retains  the  property  by  giving  a  deliv- 
ery bond^  subsequent  loss  or  destruction  of 
the  property  in  defendant's  hands  will  not 
release  him  from  the  obligation  to  account  for 
its  value  imder  his  bond  in  case  of  judgment 
against  him :  Hinkson  v.  Morriaon,  47-167. 

92.  Where  defendant  elects  to  take  a 
money  judgment,  it  is  no  defense  that  part 
of  the  property  has  been  lost  or  destroyed 
while  in  plain tifTs  possession:  LUlie  v, 
McMillan,  6:M63. 

93.  Judginent:  Under  the  statute  two  dis- 
tinct remedies  are  provided :  first,  the  deliv- 
ery of  the  property  to  plaintiff;  second, 
where  this  is  not  or  cannot  be  done,  the  ren- 
dition of  a  judgment  in  his  favor  for  value. 
Only  the  first  of  these  forms  of  proceeding 
is  in  the  nature  of  the  common  law  action 
of  replevin,  and  the  other  partakes  of  the 
nature  of  a  common  law  proceeding  in  det- 
inue :  Laughlin  v.  Main,  63-580. 

04.  "Where  the  jury  found  generally  for 
defendant  for  a  particular  sum,  but  did  not 
award  him  the  possession  of  the  property, 
held,  that  it  would  not  be  presumed  that  the 
successful  party  was  found  entitled  to  the 
possession  of  the  property :  Hunt  i\  Bennett, 
4  G.  Gr.,  512. 

95.  Where  the  property  is  taken  by  plaint- 
iff under  the  writ  and  judgment  is  rendered 
in  liis  favor,  a  failure  to  assess  the  value  of 
the  property  cannot  be  prejudicial  to  defend- 
ant ;  Williams  v,  Wilcox,  66-65. 

96.  Although,  after  the  property  is  seized, 
it  be  determined  in  some  other  forum  that 
plaintiff  is  not  the  owner  of  the  property,  yet 
defendant  is  not  entitled  to  judgment  as  by 
default  for  its  value,  and  plaintiff  may  intro- 
duce evidence  upon  the  question  of  value: 
Dehr  v.  Lampton,  31-172. 

97.  Defendant  taking  a  money  judgment 
can  recover  only  the  value  of  his  right  in  the 
property,  and  that  value  cannot  exceed  the 
amount  of  the  claims  for  which  he  held  the 
property  when  taken  from  him :  McNorton 
V,  Akers,  24-369. 

98.  Where  an  action  of  replevin  is  brought 
against  a  party  having  a  lien  upon  the  prop- 
erty, he  is  entitled  to  a  judgment  for  its  pos- 
session or  for  the  value  of  his  interest  therein, 
but  is  not  entitled  to  judgment  for  the  full 
value  of  the  property:  Ktmdson  v,  Qieaon, 
38-234. 


99.  Therefore  a  party  having  a  lien  on  a 
stray  animal  for  costs  of  taking  it  up,  keei> 
ing,  etc,,  is  entitled  in  the  action  for  the  re- 
covery thereof  by  the  owner  to  a  judgment 
for  the  possession  of  t)ie  animal,  and  in  de- 
fault thereof  to  a  money  judgment  for  the 
amount  of  his  lien :  Ibid. 

100.  Where  property  is  wrongfully  taken 
from  a  sheriff  who- holds  it  under  execution 
levy,  the  execution  plaintiff  in  an  action  for 
damages  is  limited  in  his  recovery  to  the 
amount  still  due  him  with  interest  and  costs : 
Hay  den  v,  Anderson,  17-158. 

101.  The  provision  requiring  the  jury  to 
determine  the  value  of  the  property  and  the 
value  of  each  article,  when  required  so  to  do 
by  either  party,  is  intended  to  enable  the  court 
by  its  judgment  to  afford  the  party  entitled 
to  the  property  a  complete  remedy  in  case 
the  property  cannot  be  obtained  on  execution, 
or  the  party  elects  to  take  execution  for  its 
value ;  and  the  failure  to  return  the  value  of 
each  article  will  not  prevent  the  party  enti- 
tled to  the  property  from  having  judgment 
for  the  aggregate  value.  Therefore  a  f ailiu'e 
of  plaintiff  to  prove  the  value  of  particular 
articles,  a  recovery  of  which  is  sought  in  the 
action,  will  not  be  a  ground  for  taking  the 
case  from  the  jtu*y:  Ooldsmith  v,  Willson, 
67-662. 

103.  Error  of  the  jury  in  finding  the  en- 
tire value  of  the  property  instead  of  plaint- 
iff's interest  therein  w^ill  not  defeat  the 
judgment  where'  plaintiff  has  not  elected  to 
take  judgment  for  the  value  of  the  property, 
and  defendant  may  satisfy  the  judgment  by 
turning  over  the  property  itself :  Ormsby  v, 
Nolan,  69-130. 

103.  Where  the  judgment  was  for  a  re- 
turn of  the  property,  and  in  default  thereof 
that  plaintiff  recover  of  defendant  a  certain 
sum  as  the  value  of  the  same,  Jield,  that  de- 
fendant could  elect  to  tender  the  property 
within  a  reasonable  time,  and  that  when  a 
tender  was  made  within  such  time,  the 
plaintiff  might  be  enjoined  from  enforcing 
by  execution  the  alternative  judgment  for 
the  money  value:  McClellan  v,  MarsJicUl, 
19-561. 

104.  Where  a  party  took  judgment  for 
the  property,  held,  that  such  judgment  was 
an  election  by  liim  to  take  the  property  in- 
stead of  a  money  judgment  for  its  value, 
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and  he  was  only  entitled  to  its  value  in  de- 
fault of  recoTcry  of  the  property  by  proper 
process,  and  upon  tender  of  the  property  he 
was  bound  to  receive  it  and  enter  satisfaction 
of  the  judgment:  Oskaloosa  Steam  Engine 
Works  V.  Nelson,  54-519. 

105.  Where  by  defendant*s  own  act  and 
the  act  of  i^ntiff  the  property  is  restored  to 
defendant  before  judgment  is  rendered  in  his 
favor,  he  cannot  recover  the  value  of  the 
property  but  only  damages  for  its  unlawful 
detention:  Harrow  v.  Ryan,  81-156. 

106.  Where  in  an  action  of  replevin  to  re- 
cover property  seized  under  an  execution  it 
is  determined  that  the  execution  is  void, 
plaintiff  should  have  a  judgment  for  the  re- 
turn of  the  property,  although  his  additional 
ciaim  that  the  execution  which  is  against 
another  party  as  defendant  is  wrongfully 
levied  upon  property  of  which  he  is  the 
rightful  owner  is  not  sustained:  Balm  v, 
Nunn,  63-641. 

107.  Where  plaintiff  never  obtained  pos- 
session of  the  property,  but  the  sheriff 
left  the  same  with  the  defendant  in  the  ac- 
tion, taking  his  receipt  therefor,  and  plaintiff 
elected  to  take  a  money  judgment,  held,  that 
defendant  could  pot  claim  to  hold  the  prop- 
erty as  bailee  of  plaintiff,  by  virtue  of  the 
receipt  to  the  sheriff,  and  thereby  compel 
plaintiff  to  take  the  property  and  enjoin  an 
execution  on  the  money  judgment :  Davis  v. 
Bayliss,  51-435. 

108.  If  plaintiff  establishes  his  right  to  the 
property,  he  may  have  judgment  for  its 
value,  although  at  the  time  suit  was  brought 
the  property  was  not  in  defendant's  posses- 
sion :  Hardy  v,  Moore,  62-65. 

109.  The  entire  l^al  rights  of  the  parties 
to  the  suit,  in  the  property  in  controversy, 
should  be  adjudicated  in  the  main  action, 
and  such  an  adjudication  is  as  conclusive  and 
final  as  in  any  other  action:  Hayden  v,  An- 
derson, 17-158. 

110.  Judgment  for  defendant  should  di- 
rect the  return  of  the  property :  Chadwick  v. 
MiUer,  6-34;  Mason  v.  Richards,  12-73; 
Jansen  v.  Effey,  10-227. 

111.  Judgment  in  favor  of  defendant  may 
include  interest  on  the  value  of  the  property 
from  the  time  it  was  taken  by  the  plaintiff: 
Hvrd  r.  OaJlaher,  14r^94. 

112.  It  is  only  in  the  judgment  that  it  is 


necessary  to  specify  which  party  is  entitled 
to  the  property.  Where  plaintiff  was  in  pos- 
session under  the  writ,  a  verdict  of  the  jury 
for  the  plaintiff,  simply,  was  held  sufficient 
to  waiTant  judgment  that  he  was  entitled  to 
the  possession :  Neiclien  r.  Reed,  80-496. 

113.  The  party  found  entitled  to  posses- 
sion may  have  judgment  for  the  money 
value,  or  have  return  of  the  property,  at  his 
election :  McNorton  v.  Akers,  24-369. 

114.  And  an  alternative  judgment,  allow- 
ing plaintiff  execution  for  the  specific  prop- 
erty, or,  in  case  that  cannot  be  obtained,  then 
for  its  value,  is  proper:  Clark  v.  Warner, 
32-219. 

116.  If  defendant  is  entitled  to  judgment, 
he  may  have  a  money  judgment  against 
plaintiff  and  his  sureties  for  the  value  of  the 
property :  Armel  v.  Lendrum,  47-535. 

116.  In  case  of  dismissal:  If  plaintiff 
fails  to  prosecute  his  suit,  defendant  recovers 
such  damages  as  he  may  prove  himself  en- 
titled to,  which  may  be  recovered  in  an 
action  which  determines  his  right  of  posses- 
sion or  in  an  action  on  the  bond.  So  if  the 
original  action  is  dismissed  or  discontinued, 
he  may  sue  upon  the  bond  and  recover  his 
damages,  including  the  value  of  the  prop- 
erty, if  his,  taken  from  him  by  the  writ. 
Plaintiff  cannot,  without  defendant's  con- 
sent, so  dismiss  the  action  as  to  deprive  him 
of  his  right  to  have  damages  assessed  and  a 
return  of  the  property  awarded:  Hall  v, 
SmUh,  10-45. 

117.  Where  plaintiff  dismisses  his  action, 
and  defendant  seeks  to  have  the  damages 
sustained  by  him  assessed,  plaintiff  is  con- 
sidered as  being  in  default  and  cannot  de- 
mand a  jury  trial :  WUkins  v.  Treynor,  14- 
391. 

118.  Upon  dismissal  of  the  action  by 
plaintiff,  the  defendant  is  entitled  to  the  re- 
turn of  the  property,  or  judgment  for  the 
value  of  his  interest  therein:  Marshall  v. 
Bunker,  40-121. 

119.  The  dismissal  of  the  action  by  plaint- 
iff will  not  prevent  defendant  from  recover- 
ing judgment  for  "  the  value  of  his  right," 
and  the  cause  should  be  retained  for  the  pur- 
pose of  settling  such  right.  But  if  such 
matter  is  pleaded  by  defendant  after  the  dis- 
missal by  the  plaintiff,  the  latter  should  not 
be  regarded  as  in  default,  but  should  be  al- 
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lowed  to  plead  and  introduce  evidence 
upon  the  issue  raised :  Cfriat  v.  Francis,  50- 
257. 

120.  Where  plaintiff  sought  to  recover 
possession  of  property  held  by  the  sheriff, 
but  did  not  allege  service  of  notice  of  his 
ownership  upon  the  sheriff,  and  thereafter, 
upon  demurrer  being  interposed  on  that 
ground,  the  court  allowed  him  to  dismiss  his 
action  upon  payment  of  costs,  and  upon  pay- 
ment to  the  sheriff  of  the  amount  of  the 
judgment  for  which  the  property  was  seized, 
to  retain  possession  of  the  property,  held, 
that  under  the  facts  appearing  there  was  no 
error :  Reisner  v.  Currier,  58-218. 

121.  Execution:  Whether  the  successful 
pai*ty  must  make  his  election  as  to  whether 
he  will  take  the  property  or  its  value,  at  the 
time  of  judgment,  or  may  do  so  when  execu- 
tion issues,  seems  left  in  doubt ;  but  where 
the  judgment  was  that  plaintiff  have  im- 
mediate possession  of  the  property,  and,  in 
default  thereof,  recover  the  value,  held,  that 
the  judgment  amounted  to  an  election  to 
take  the  property,  and  it  should  have  been 
accepted  when  tendered,  and  the  judgment 
satisfied :  Oskaloosa  Steam  Engine  Works  v. 
Nelson,  54-519. 

122.  The  statutory  provision  allowing  the 
successful  party  to  have  execution  for  the 
property  or  its  value  at  his  option  is  intended 
to  apply  only  to  cases  in  which  the  court  has 
jurisdiction  to  try  and  determine  the  merits 
of  the  controversy.  Where  the  defendant 
becomes  entitled  to  a  return  of  the  property 
on  a  demurrer  to  plaintiff^s  petition  on  the 
ground  that  the  court  has  not  jurisdiction — 
for  instance,  where  the  action  is  in  a  state 
court  against  a  United  States  marshal  for 
property  seized  by  him  under  process  from  a 
circuit  court  of  the  United  States, —  the  state 
court  can  properly  only  render  judgment 
ordering  the  return  of  the  property,  and 
awarding  an  execution  for  its  value  in  the 
event  of  its  not  being  returned :  Williams  v. 
Chapman,  60-57. 

123.  Although  it  is  provided  by  statute 
that  where  the  property  is  exempt  from  exe- 
cution, a  money  judgment  for  the  value 
thereof  shall  also  be  exempt,  yet  where  the 
property  has  been  voluntarily  sold,  a  money 
judgment  for  the  purchase  price  thereof  is 
not  exempt:  Harrier  v,  FassetU  50-264. 


124.  Contempt:  Evidence  of  contempt  in 
disobeying  the  order  of  court  with  reference 
to  the  property  should  be  by  affidavit  as  pro- 
vided in  relation  to  contempts  in  general. 
Oral  evidence  is  not  proper:  State  v.  Myers, 
44r^80. 

125.  Jndgment  against  gnreties  on  the 
bond:  Where  the  judgment  in  a  replevin 
suit  determines  the  title  of  the  property,  it 
cannot  be  questioned  in  an  action  on  the 
bond ;  but  when  such  judgm^it  simply  deter- 
mines the  right  to  possession,  the  title  may 
be  afterwards  investigated,  in  action  on  the 
bond,  to  determine  the  amount  of  damages : 
Harman  v.  Goodrich,  1  G.  Gr.,  18;  Buck  v, 
Rhodes,  *ll-9^;Hawley  v.  Warner,  12-42. 

126.  The  surety  on  the  bond  cannot  appeal 
from  a  judgment  against  his  principal  in  a 
justice's  court,  and  relitigate  his  principal's 
claim  to  the  property;  he  is  bound  by  the 
judgment :  Crites  v,  Littleton,  28-205. 

127.  While  the  judgment  should  direct 
the  return  of  the  property,  nevertheless,  the 
surety  will  be  bound,  although  the  judgment 
against  the  principal  be  only  for  the  value  of 
the  property :  Mason  v,  Richards,  12-78. 

128.  Where  plaintiff  dismisses  his  action 
and  thereupon  a  judgment  for  the  return  of 
the  property  is  entered  in  favor  of  defend- 
ant, the  question  of  title  is  not  settled  by  the 
judgment,  and  it  is  competent,  in  an  action 
on  the  replevin  bond,  to  show  by  way  of  de- 
fense that  the  ownership  of  the  property  was 
actually  in  the  plaintiff:  Buck  v.  Rhodes, 
11-348. 

129.  The  judgment  entered  on  the  re- 
plevin bond  is  at  least  prima  facie  evidence 
of  the  measure  of  damages  in  an  action 
against  the  obligor  in  a  bond  of  indemnity 
given  to  a  surety  on  the  replevin  bond ;  and 
where  to  this  is  added  proof  that  he  has  paid 
the  whole  amount  of  the  judgment,  it  is  suf- 
ficient to  establish  his  claim  unless  rebutted : 
Lyon  r.  Northrup,  17-814. 

130.  In  an  action  upon  a  replevin  bond 
for  the  non-return  of  the  property,  the  rec- 
ord in  the  replevin  suit  is  admissible  in  evi- 
dence :  McOinnis  v.  Hart,  6-204. 

181.  Where  plaintiff  brought  action  to  re- 
cover pei*sonal  property  taken  from  him  on 
judgment  by  creditors,  held,  that  it  was  error 
to  render  judgment  against  plaintiff  and  the 
sureties  on  his  bond  for  the  amount  of  all 
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the  creditor's  claims,  including  those  whose 
levy  was  not  made  until  after  the  bringing 
of  the  replevin  suit.  The  liability  of  the 
sureties  could  not  be  increased  by  the  action 
of  other  creditors  after  the  bond  was  given 
and  the  writ  served :  McNorton  v.  Akers,  24- 
869. 

ISS.  The  sureties  are  regarded  as  in  court, 
and  bound  by  the  judgment  against  the 
principal ;  and  if,  by  his  consent,  a  judgment 
is  rendered  against  him  containing  a  pro- 
vision that  it  shall  be  stayed  a  certain  length 
of  time,  the  sureties  are  not  thereby  re- 
leased :  Hershler  v.  Reynolds,  22-152. 

183.  The  court  may  render  an  alternative 
judgment  and  enter  the  same  so  far  as  it  is 
for  money  against  the  sureties  on  the  bond : 
Wilkins  v,  Treynor,  14-391. 

184.  Aside  from  statutory  provision  judg- 
ment against  sureties  cannot  be  rendered 
without  their  being  made  parties  to  an  action 
on  the  bond  and  having  their  day  in  court : 
Jan&en  v.  Effey,  10-227;  Mason  v.  Richards, 
12-73;  Hurdv.  GaUaher,  14-894. 

185.  Where  the  party  from  whom  the 
property  is  taken  is  adjudged  not  to  be  en- 
titled to  its  possession,  the  liability  upon  the 
bond  ceases  and  there  is  no  authority  for 
holding  sureties  liable  to  a  different  degree 
and  to  another  party  claiming  under  an  en- 
tirely different  title:  Christy  v.  Vest,  36-285. 

186.  Where  attached  property  is  replevied 
and  released  by  bond  in  that  action,  the  at- 
taching creditor  may  pursue  the  property  or 
the  sureties  on  the  bond,  but  he  cannot  hold 
the  sureties  and  at  the  same  time  subject  the 
property  to  another  liability  in  the  same  ac- 
tion: Strumanv,  JRobb,  87-311. 

137.  Where  action  of  replevin  was  brought 
to  recover  possession  of  property  to  which 
plaintiff  was  entitled  by  verdict  alone,  and 
subsequently  his  action  was  consolidated 
with  others  in  which  the  title  to  the  prop- 
erty was  involved,  the  only  thing  preventing 
a  judgment  for  plaintiff  in  the  replevin  suit 
being  such  consolidation,  hddy  that  the  sure- 
ties upon  the  replevin  bond  were  discharged 
from  any  liability:  Edwards  v.  Cottrell,  48- 

194. 

188.  Measure  of  damages:  Where  the 
property  is  taken  under  the  writ,  and  defend- 
ant  shows  himself  entitled  to  its  return,  the 
judgment  on  the  replevin  bond  should  be  for 


the  value  of  the  property  at  the  date  of  the 
trial  and  not  for  its  value  at  the  time  of  seiz- 
ure :  Clement  v,  Duffy,  54-632. 

189.  Also  field,  that  where  plaintiff  in  the 
replevin  suit  had  been  to  the  expense  of 
threshing  and  marketing  grain  which  had 
been  seized  by  him  in  the  stack,  the  proper 
amount  of  such  expense  should  be  deducted 
from  the  value  of  the  grain :  Ibid. 

140.  In  an  action  against  a  sheriff  tore- 
cover  property  illegally  seized,  plaintiff  can- 
not show  by  way  of  damages  that  he  was 
compelled,  for  the  purpose  of  getting  the  writ, 
to  deposit  with  his  surety  a  bond  as  indem- 
nity :  Wilson  v,  HUUiouse,  14-199. 

141.  Plaintiff  is  not  limited  in  recovering 
damages  for  detention  of  the  property  to 
cases  where  he  takes  a  judgment  for  its  pos- 
session, but  may  have  such  damages  for  de- 
tention also,  where  he  elects  to  take  judg- 
ment for  the  value  of  the  property :  Cook  v, 
Hamilton,  67-394. 


RESIDENCE. 

As  to  what  shall  be  deemed  residence  in 
determining  settlement  of  a  pauper,  see 
Poor. 

As  to  what  constitutes  residence  in  order 
to  give  the  court  jurisdiction  in  an  action  of 
Divorce,  see  that  title,  §§  45-50. 

1.  What  constitates:  A  legal  residence  as 
distinct  from  actual  residing  is  such  a  resi- 
dence as  that  when  a  man  leaves  it  tempo- 
rarily or  on  business  he  has  the  intention  of 
returning,  to  it  and  which,  when  he  has  re- 
turned to  it,  becomes  and  is  de  facto  and 
dejure  his  domicile,  his  residence:  Hinds  v. 
Hinds,  1-36. 

2.  Residence  may  be  defined  as  the  per- 
sonal presence  in  a  fixed  and  permanent 
abode:  Cerro  Oordo  County  v,  Wright 
County,  50-439. 

8.  Residence  and  .domicile  are  not  neces- 
sarily the  same.  The  first  is  used  to  indicate 
a  place  of  dwelling  whether  permanent  or 
temporary,  and  the  second  to  denote  a  fixed, 
peimanent  residence  to  which,  when  absent, 
one  has  the  intention  of  returning.  The  dis- 
tinction is  the  same  as  is  sometimes  made 
between  actual  and  legal  residence  or  inhab- 
itancy:  Fitzgerald  v,  Arel,  63-104. 
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4.  The  residence  of  a  voter  is  his  domicile 
or  place  of  abode  as  distinguished  from  a 
residence  acquired  as  a  sojourner  for  business, 
educational  or  other  temporary  purpose: 
Vanderpod  v.  O'HajUon,  58-246. 

5.  A  mere  intention  to  remove  from  the 
place  where  a  person  may  reside  does  not 
change  such  residence,  nor  does  the  coming 
to  a  place  with  no  intention  of  remain- 
ing, with  the  purpose  of  returning  as  soon 
as  some  temporary  object  is  accomplished 
fix  the  residence.  Such  a  person  is  a  tempo- 
rary sojourner  and  not  a  resident  within  the 
meaning  of  the  election  laws :  State  v,  Min- 
nick,  15-123. 

6.  Change:  Act  and  intention  must  concur 
to  establish  residence.  Intention  alone  is  not 
sufficient.  A  person  whilst  passing  from  one 
part  of  the  state  to  another  in  the  act  of 
changing  his  residence  cannot  be  said  to  have 
a  residence  in  any  county  of  the  state :  Cohen 
V.  Daniels,  25-«8. 

7.  Where  defendant,  being  a  resident 
of  a  certain  county,  sold  his  property  with 
intent  to  remove  to  another  state,  and  shipped 
his  remaining  goods  there  except  clothing, 
etc.,  and  then,  preparatory  to  starting  for  his 
destination,  went  to  visit  with  his  father  in 
another  county,  hddy  that  his  residence  was 
still  as  matter  of  law  in  the  county  where  he 

4 

formerly  resided  until  the  new  residence  was 
actually  acquired  in  the  state  to  which  he 
was  intending  to  remove:  Church  v.  Cross- 
man,  49-444. 

8.  Residence  of  family:  The  residence  of  a 
man's  family  is  his  domicile  even  though  he 
does  business  in  another  place,  and  a  residence 
once  acquired  is  presumed  to  continue  until 
there  is  satisfactory  evidence  of  abandon- 
ment: Nugent  v.  Bates,  51-77. 

9.  Where  a  man's  residence  becomes  estab- 
lished in  a  state,  if  his  wife  afterward  re- 
moves to  another  state,  and  he  does  not 
follow  except  to  visit  her,  but  continues  in 
the  state  where  his  residence  had  become 
established  without  intention  of  removing 
therefrom,  he  does  not  cease  to  be  a  resident 
of  that  state :  Scholes  v.  Murray  Iron  Works 
Co,,  44-190. 

10.  Married  woman:  The  residence,  citi- 
zenship or  domicile  of  a  married  woman  is 
ordinarily  the  same  as  that  of  her  husband ; 
but  where  the  husband  had  left  the  state  for 


a  temporary  purpose,  with  the  intention  of 
returning,  held,  that  his  wife,  accompanying 
him,  remained  a  resident  of  the  state,  at  least 
until  a  change  of  intent  on  the  part  of  the 
husband  was  shown:  Bradshaw  v,  Hunt^ 
57-745. 

.11.  Person  deceased:  The  place  where  a 
person  lives  and  dies  is  taken  as  his  domicile 
until  the  facts  adduced  establish  the  con- 
trary :  In  re  Will  of  Olson,  63-145. 

12.  Intention  to  retarn:  A  person  may 
have  several  residences  though  but  one  dom- 
icile, and  where  a  person  who  had  been  re- 
siding in  this  state  went  to  the  state  of  Texas 
in  1860  for  the  purpose  of  making  a  visit  and 
transacting  business  with  intention  of  return- 
ing, and  remained  there  temporarily,  taking 
up  such  residence  there  as  was  necessary  for 
the  purpose  of  qualifying  and  securing  ap- 
pointment as  administratrix  of  the  estate  of 
a  deceased  relative,  held,  that  such  pei'son 
nevertheless  remained  a  resident  of  this  state 
in  such  sense  that  service  might  be  made  by 
leaving  copy  of  notice  at  the  place  of  resi- 
dence in  this  state :  Lo'oe  v.  Cherry,  24-204. 


RETENUE. 

1.  Bond  for  protection  of:  Whether  when 
the  county  treasurer  proves  a  defaulter  as  to 
the  state  revenue  the  state  may  have  recourse 
on  liis  bond,  quosre:  State  v,  Henderson,  40- 
242. 

2.  Where  a  bond  was  given  by  the  county 
treasurer  *Minto  the  county  of  Warren  and 
state  of  Iowa,"  held,  that  the  bond  was  for 
the  security  of  the  county  and  not  of  the 
state:  Ibid. 

<l.  Misuse  of  public  funds:  The  offense  on 
the  part  of  a  state  or  county  treasurer  defined 
by  Ck>de,  §§911,  912,  of  discounting  auditor's 
warrants,  or  on  the  part  of  the  county  treas^ 
urer  of  loaning  out  funds  in  his  hands,  is  dif- 
ferent from  that  of  embezzlement  as  defined 
by  Code,  §  8908.  The  former  sections  are 
applicable  to  cases  where  no  loss  to  the  state 
or  county  occurs:  State  v.  Brandt,  41-593, 
612. 

4.  By  Code,  g  912,  as  it  stood  before  the 
amendment  of  17  O.  A.,  ch.  155,  a  county 
treasurer  was  prohibited  from  depositing 
county  funds  in  a  bank;  and  where  such  de- 
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posit  was  made  and  the  funds  lost  by  the 
failure  of  the  bcuak,  held,  that  the  treasurer 
was  liable:  Lowry  v.  Polk  County,  51-50. 

Further   as   to   duties   and  liabilities   of 
county  treasurer,  see  Officebs,  §§  100-112. 


BOADS. 

See  Highways. 


SALES. 

L  What  constitutes;  natubb  and  ef- 
fect. 

n.   DELITEBT  ;  UEN  FOB  PUBCHASE  MONET, 
m.   FBAUD  and  mistake  ;  BBSCISSION  ;  STOP- 
PAOE  IN  TRANSITU. 

IV.  Warranties;  expbbss;  implied;  bem- 

EDIES  FOR  BREACH. 

Measure  of  damages  for  breach  of  warranty, 
see  Damages,  II,  e. 

As  to  what  will  be  such  retention  of  pos- 
session by  vendor  a»  to  render  a  bill  of  sale 
void  as  to  third  persons,  without  notice,  etc., 
see  Chattel  Mortgages,  III. 

As  to  who  are  protected  against  unrecorded 
bills  of  sale,  see  Recording  Acts,  IIL 

I.  What  constitutes;     nature  and 

EFFECT. 

1.  Tersi  defined:  Where  the  petition  in 
an  action  was  such  as  to  authorize  a  recovery, 
or  damages  for  breach  of  an  executory  agree- 
ment to  sell  and  deliver,  and  damages  for 
such  breach  were  awarded  by  the  court,  held, 
that  the  fact  that  the  court*  found  there  was 
an  executed  sale  would  not  justify  a  reversal : 
Boies  V.  Vincent,  24-887. 

2.  A^eement  of  sale:  In  an  action  for 
personal  property  sold  and  delivered  there 
must  be  proof  of  a  sale  and  delivery  before  a 
recovery  can  be  had.  Proof  of  an  agreement 
to  sell  will  not  be  sufficient:  Brink  v, 
Chicago  A  N.  W.  R.  Co.,  28-478. 

H,  A  written  contract  in  a  particular  case, 
held  not  to  constitute  a  contract  of  sale: 
Foley  V.  Kirkland,  06-227. 

4.  Constmctlon:  A  particular  contract 
with  subsequent  modifications  as  to  the  sale 
of  a  piano  construed:  Bryant  v.  Sears,  49- 
373. 


5.  Joint  interest:  Where  the  defendant 
entered  into  a  contract  with  vendee  to  as- 
sume a  one-half  interest  in  an  executory  con- 
tract of  sale  of  wheat,  and  the  vendor  after- 
wards took  an  assignment  from  the  vendee 
of  his  remaining  one-half  interest,  held,  that 
the  vendor  could  sue  defendant  for  refusal  to 
carry  out  his  portion  of  the  contract :  McClel- 
land V.  James,  83-571. 

6.  Indefinite:  A  contract  of  sale  of  book 
accounts  to  a  certain  amount  will  not  be 
void  because  the  specific  accounts  included 
are  not  designated:  Sadler  v.  Bean,  87-489. 

7.  Bill  of  sale  as  security:  Where  it  is 
shown  that  an  assignment  absolute  in  form 
was  intended  as  security  it  may  also  be 
shown  that  it  was  security  not  only  for  the 
indebtedness,  but  for  the  costs  and  expense 
of  making  collection  out  of  the  proceeds  of 
the  property :  Grow  v,  Crittenden,  66-277. 

8.  Acts  of  the  vendor  after  a  complete  sale 
cannot  prejudice  the  rights  of  the  vendee  in 
the  property :  Chray  v.  Earl,  18-188. 

9.  Stipulation  as  to  packing:  The  term 
''well  packed''  used  in  connection  with  the 
sale  of  glass  for  shipment  does  not  neces- 
sarily imply  that  it  shall  be  so  packed  that  no 
damage  whatever  shall  occur  by  reason  of 
ordinary  transportation :  King  v.  Nelson,  86- 
509. 

10.  Grain  in  eleTator:  Under  the  facts  of 
a  particular  case,  held,  that  the  delivery  of 
grain  to  an  elevator  constituted  a  bailment 
and  not  a  sale,  and  that  the  owner  of  tlie  ele- 
vator was  not  therefore  liable  for  its  loss  by 
fire :  Irons  v.  Kentner,  51-88. 

That  the  deposit  of  grain  in  an  elevator 
constitutes  a  bailment  and  not  a  sale,  see 
Bailments,  §§  3-11. 

11.  The  good  will  of  a  business  may  be 
subject  to  bargain  and  sale  when  connected 
with  a  specific  stock  in  trade,  or  with  some 
valuable  secret  of  trade,  or  a  well  established 
stand  for  business,  and  a  purchaser  may 
have  a  deci'ee  for  a  specific  performance  in 
equity,  or  a  judgment  for  damages  against 
the  party  upon  a  breach  of  such  contract : 
Moorehead  v.  Hyde,  38-382. 

12.  Distinguished  from  mortgage:  A 
stipulation  of  an  additional  contingent  con- 
sideration does  not  of  necessity  transmute 
a  sale  into  a  pledge  or  mortgage :  Reeves  v. 
Sebem,  lft-234. 
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18.  Consideration:  Where  the  purchaser 
of  property  agrees  to  pay  for  it  by  applying 
the  proceeds  upon  notes  held  by  him  against 
the  seller,  such  agreement  will  constitute  a 
consideration  for  the  sale :  Pope  v.  Cheney, 
68-563. 

14.  The  difference  between  a  sale  and  an 
exchange  is  merely  technical,  and  heldf  that 
an  allegation  of  sale  and  transfer  of  a  ne- 
gotiable note  was  supported  by  proof  of  a 
transfer  thereto  in  exchange  for  property : 
Snyder  v.  Beno,  88-829. 

15.  Where  the  sale  is  not  effected  by  false- 
hood or  fraud  the  fact  that  a  consideration 
beyond  the  value  of  the  interest  purchased 
was  paid  to  the  purchaser  will  not  render  the 
sale  void :  Percival  v.  Harger,  40-286. 

16.  Partial  want  or  failure  of  considera- 
tion cannot  be  relied  on  to  defeat  the  action 
for  the  purchase  price  of  property  unless 
an  offer  to  rescind  the  contract  and  restore 
the  property  can  be  shown :  Johnson  v,  Bar- 
ney, 1-581. 

17.  False  representations;  damages:  One 
who  sells  sheep  affected  with  **  foot  rot "  and 
"scab,"  and  falsely  represents  them  to  be 
free  from  such  diseases,  is  liable  in  damages 
for  injuries  to  other  sheep  owned  by  the  pur- 
chaser, caused  by  said  disease,  imparted  from 
the  sheep  purchased,  although  the  vendor 
did  not  know  at  the  time  of  sale  that  the 
purchaser  had  other  sheep :  Skerrod  v,  Lang- 
don,  21-518. 

18«  Illegal  sales:  Under  the  statute 
(Ckxle,  §  4055)  forbidding  sales  of  diseased 
sheep,  a  contract  for  the  sale  of  such  sheep 
cannot  be  enforced  even  when  the  purchaser 
has  knowledge  of  their  diseased  condition  at 
the  time  of  purchase,  the  object  of  the  stat- 
ute being  to  prevent  the  traffic  in  diseased 
ftnimf^la  of  that  kind:  Caldwell  v.  Bridal, 
48-15. 

19.  Where  an  article  has  a  lawful  use  and 
has  no  unlawful  use  except  as  a  mere  inci- 
dent to  the  lawful  use,  the  vendor  is  not 
bound  to  presume  that  it  is  to  be  used  un- 
lawfully, and  will  not  therefore  be  deemed 
to  have  knowledge  that  it  will  be  so  used ; 
therefore,  held,  that  the  sale  of  a  billiard 
table,  although  it  appeared  that  it  was  to  be 
used  in  a  saloon  where  gambling  is  almost 
universally  carried  on  in  connection  with 
such  tables,  was  not  invalid  even  though 


there  was  sold  in  connection  with  it  a  pin- 
pool  set  and  directions  for  that  game:  Bruna- 
wick  &  Balke  Co.  v.  VaUeau,  50-120. 

As  to  sale  of  material  to  be  used  for  Dlegal 
purpose,  see  Contracts,  §  870. 

Future  delivery ;  options :  As  to  the  valid- 
ity of  sale  of  property  for  future  delivery 
called  option  contract,  see  Contracts,  §§  345- 
858. 

Intoxicating  liquors:  That  contracts  for 
illegal  sale  of  intoxicating  liquors  are  void, 
and  the  purchase  price  may  be  recovered  by 
the  buyer,  see  iNTOXiCATiNa  Liquors,  VIII. 

30.  Power  to  transfer  title:  The  title  of 
the  owner  of  personal  property  cannot  be 
divested  except  by  his  consent  or  by  opera- 
tion of  law.  The  exceptions  to  this  rule  are 
those  arising  out  of  the  character  of  the  prop- 
erty, among  which  are  bank  notes,  checks 
payable  to  bearer  which  pass  by  delivery  and 
circulate  as  money,  drafts,  bills  and  negotiable 
promissory  notes  transferred  before  matu- 
rity. But  the  exceptions  do  not  include  ne- 
gotiable instruments  transferred  after  matu- 
rity, although  for  value  and  in  due  course  of 
business,  and  the  original  owner  may  assert 
his  tide  thereto  as  against  the  purchaser  after 
maturity  in  good  faith  for  a  valuable  consid- 
eration from  one  who  holds  as  collateral 
security  and  has  no  right  to  transfer,  although 
the  instrument  is  indorsed  in  blank  by  the 
real  owner :  Wood  v.  McKean,  64-16. 

21.  The  seller  ccm  confer  no  greater  rights 
than  he  himself  has:  Frarut  v.  Young,  24- 
375. 

22.  A  person  who  is  not  the  owner  cannot 
by  a  sale  confer  title:  CHtnble  v.  Ackley, 
1^27. 

28.  The  mere  fact  that  the  possession  of 
property  is  given  to  a  bailee,  agent,  or  trustee, 
will  not  constitute  such  fraud  as  to  de- 
feat the  owner's  right  to  the  property  as 
against  the  innocent  purchaser  from  such 
bailee,  agent,  or  trustee;  therefore,  hdd, 
where  property  was  put  into  the  hands  of  an 
agent  for  sale  at  retail,  it  was  not  subject  to 
attachment  for  the  debts  of  such  agent: 
Bdbinson  v.  Chapline,  9-91. 

24.  The  purchaser  from  the  agent  does  not 
acquire  title  superior  to  the  principal :  Con- 
able  V,  Lynch,  45-84. 

25.  While  the  possession  of  personal  prop- 
erty is  prima  facie  evidence  of  ownership  it 
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does  not  constitute  fraud  for  the  owner  of 
property  to  leave  it  in  the  possession  of  an- 
other in  such  manner  as  to  clothe  him  with 
apparent  ownership,  and  the  owner  may  re- 
cover the  property  from  one  who  purchases 
it  from  the  person  thus  in  possession :  Mosdey 
V,  Shattuck,  4&-W0. 

26.  Parehase  with  money  of  another: 
Where  purchases  of  corn  were  made  by  one 
party  with  money  furnished  by  another, 
under  an  agreement  that  the  title  should  vest 
in  the  latter  and  that  the  former  should  have 
by  way  of  commission  a  certain  portion  of 
the  price  realized  above  the  purchase  price, 
hdd,  that  the  party  making  the  purchase  did 
not  thereby  become  tenant  in  common  in  the 
property :  Doics  x\  Morse,  62-281. 

S7.  If  property  is  bought  by  one  person 
with  money  furnished  by  another,  with  the 
understanding  that  if  the  person  furnishing 
the  money  elects  to  do  so  he  may  take 
the  property,  otherwise  the  money  shall  be 
returned,  the  title  is  in  the  person  making 
the  purchase  and  remains  in  him  until  the 
election;  and  held,  that  an  election  by  the 
person  who  furnished  the  money,  after 
the  purchase,  to  take  the  property  would  not 
relate  back  to  the  purchase  and  vest  the  title 
in  the  party  furnishing  the  money  from  that 
time:  Kingsbury  v.  Buchanan,  11-387. 

28.  The  contract  under  which  a  party  had 
possession  of  machinery  for  sale,  held  not  to 
constitute  a  sale  to  him  but  an  agency  only, 
and  that  therefore  the  other  party  might  re- 
cover the  property  from  the  vendee  to  whom 
it  was  fraudulently  sold  by  the  agent :  Bayliss 
V,  Davis,  47-340;  Williams  v,  Davis,  47-363. 

29.  CoBditional:  Where  a  sale  and  de- 
livery of  personal  property  are  made  with  the 
agreement  on  the  part  of  the  purchaser  that  he 
will  give  a  promissory  note  for  the  purchase 
money  or  do  some  other  act  as  a  part  of  the 
transaction  which  includes  the  sale,  such  sale 
is  conditional,  and  the  title  does  not  vest  until 
the  thing  to  be  done  by  the  purchaser  has 
been  done  by  him  or  is  waived  by  the  vendor : 
Thorpe  v.  Fowler,  57-4!^41. 

30.  Batifleation:  If  one  in  lawful  posses- 
sion sells  the  personal  property  of  another 
without  authority,  and  the  owner  subse- 
quently ratifies  the  sale  with  knowledge  of 
all  the  facts,  he  cannot  afterwards  repudiate 
it:  Coffin  v.  Qepliart,  18-256. 


81.  Retaining  the  proceeds  of  the  sale  of  a 
note  which  were  received  under  the  supposi- 
tion that  they  were  by  way  of  payment, 
held  not  to  amount  to  a  ratification  where 
the  party  oould  not  have  been  restored  to  the 
condition  he  was  in  before  the  payment  of 
the  note:  Claflinv,  Wilson,  51-15. 

II.    Delivery;    lien    foe    pueohase 
money;  change  op  possession; 

NOTICE. 

82.  BeliTery  essential:  Where  some  act 
remains  to  be  done  in  relation  to  the  articles 
which  are  the  subject  of  sale,  as  that  of 
weighing,  or  measuring,  or  separating,  or 
setting  apart  from  the  bulk  so  that  they  may 
be  distinguished  or  identified,  the  perform- 
ance of  such  act  is  a  prerequisite,  and  imtil 
it  is  performed  the  property  does  not  pass  to 
the  vendee :  Cook  v,  Logan,  7-142, 

88.  If  the  sale  is  of  the  entire  mass  or  of 
any  ascertained  or  definite  portion  thereof, 
then  the  title  will  pass,  though  it  afterward 
be  necessary  to  count  or  measure  or  separate 
the  articles  in  order  to  ascertain  the  price  of 
the  whole  at  the  rate  fixed,  but  until  the 
definite  portion  of  the  mass  sold  is  deter- 
mined, title  cannot  pass :  Courtright  v,  Leon- 
ard, 11-32. 

84.  Therefore,  held,  that  a  sale  of  twenty- 
five  thousand  brick  from  the  west  end  of  a 
kiln  containing  more  than  that  number  did 
not  constitute  a  sufficient  setting  apart  of  the 
brick  sold  so  that  the  title  would  pass :  Ibid. 

85.  Property  does  not  pass  absolutely  un- 
less the  sale  be  completed,  and  it  is  not  com- 
pleted so  long  as  anything  remains  to  be  done 
to  the  chattel  to  put  it  into  a  condition  for 
sale,  to  identify  it  or  discriminate  it  from 
other  things,  or  to  determine  its  quantity  if 
the  price  depends  on  this,  unless  it  is  to  be 
done  by  the  buyer  alone :  McClung  v.  Kelley, 
21-508. 

86.  As  to  whether  or  not  a  sale  has  been 
completed  is  a  question  of  fact  for  the  jury : 
Ibid. 

87.  Therefore,  where  the  quantity  and 
price  could  not  be  determined  until  a  future 
event,  the  price  being  dependent  upon  the 
quantity  which  was  left  to  be  determined  by 
the  parties,  when  the  property  mentioned 
should  be  delivered,  held^  that  the  sale  was 
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not  complete  and  the  title  did  not  vest  in  the 
vendee :  Snyder  v,  Tibbais,  82-447. 

88.  Where  contract  of  sale  is  made  for 
property  which  is  to  be  dehvered  at  a  future 
time,  the  property  to  be  delivered  must  be 
counted  out  and  set  apart  in  order  to  consti- 
tute a  delivery :  Hambel  v.  Tower ,  14-630. 

89.  Where  it  was  agreed  by  defendants 
that  they  would  purchase  for  plaintiff  grain 
at  a  certain  price  to  be  delivered  to  plaintiff, 
he  furnishing  the  money  for  the  purchase, 
hdd,  that  so  long  as  the  grain  so  purchased 
was  not  separated  from  other  grain  purchased 
by  defendant,  the  title  did  not  pass  to  plaintiff, 
and  replevin  could  not  be  maintained  there- 
for: Rose7ithal  v.  Risley,  11-541. 

40.  Where  a  vendor  under  obligation  by 
contract  of  sale  to  deliver  a  specified  quan- 
tity of  grain  at  a  certain  time  had  more  than 
that  quantity  of  grain  on  hand  at  that  time 
in  mass  and  offered  to  make  delivery,  but  at 
the  request  of  vendee  postponed  the  delivery 
to  a  subsequent  time,  held,  that  as  the  con- 
tract was  not  for  any  specific  property  or  for 
a  portion  of  any  particular  mass,  title  to  the 
grain  did  not  pass  to  the  vendee,  who  could 
not  be  required  to  sustain  the  damages  to 
the  mass  held  by  the  vendor  prior  to  the 
actual  delivery :  Davis  v,  Budd,  60-144. 

41.  Where  the  property  is  actually  de- 
livered to  the  vendee  the  fact  that  something 
remains  to  be  done  for  the  purpose  of  ascer- 
taining the  quantity  in  order  to  determine 
the  price  to  be  paid  will  not  prevent  the  sale 
being  complete,  and  the  property  vesting  m 
the  vendee.  The  rule  that  when  anything 
remains  to  be  done  by  the  vendor  in  order  to 
ascertain  the  value,  quality  and  quantity,  the 
sale  is  not  complete,  applies  only  to  con- 
structive delivery:  Bogy  v.  Rhodes,  4  G.  Gr., 
183. 

42.  Where  license  was  given  to  cut  timber 
on  the  land  of  another,  and  manufacture 
staves  therefrom  for  a  certain  price  per 
thousand,  Jidd,  that  the  title  passed  at  the 
time  of  cutting  the  timber,  there  being  an 
impUed  credit  as  to  the  purchase  money  un- 
til the  number  should  be  ascertained :  Mohn 
V.  Stoner,  14-115. 

43.  What  constitutes  a  delivery  depends 
largely  upon  the  character  and  situation  of 
the  property.  Where  cattle  were  running  at 
large  upon  a  range,  and  the  seller  pointed 


them  out  to  the  buyer,  and  it  was  agreed  that 
title  should  pass,  held,  that  there  was  suffi- 
cient delivery  although  they  were  not  taken 
into  manual  custody  or  removed  from  the 
range:  Brown  v.  Wade,  43-647. 

44.  Where  com  was  purchased  by  one 
with  money  furnished  by  another,  under  the 
agreement  that  when  thus  purchased  it 
should  become  the  property  of  the  person 
furnishing  the  money,  and  the  bins  as  thus 
filled  were  marked  with  th^  name  of  such 
person,  and  crib  receipts  were  forwarded  to 
him  upon  which  the  money  was  paid  to 
the  person  making  the  purchase,  held,  that 
there  was  a  sufficient  designation  and  setting 
apart  of  the  property  to  vest  the  title  in 
the  person  furnishing  the  money:  Dows  v. 
Morse,  62-281. 

45.  Where  defendant  entered  into  a  con- 
tract to  deliver  to  plaintiff  by  a  certain  time 
in  the  future  '*six  thousand  bushels  good, 
sound,  merchantable  com,  in  crib  at  Elxira, 
and  three  thousand  additional,  in  like  condi- 
tion," held,  that  the  contract  was  for  future 
delivery,  and  not  a  completed  sale,  although 
the  com,  which  was  to  be  delivered  in  per- 
formance of  the  contract,  was  already  oi^nied 
and  in  the  possession  of  defendant,  in  crib  at 
the  point  named:  GUman  v,  Andrews^  66- 
116. 

46.  Where  plaintiff  by  agreement  shipped 
to  defendant  by  railway  a  car  of  wheat, 
which  defendant  was  to  receive  at  a  certain 
station,  unload,  haul  to  his  mill  ten  miles 
distant,  and  pay  for  when  weighed  on  his 
scales,  and  the  car  having  arrived  at  the  sta- 
tion was  placed  on  a  side-track  and  the  de- 
fendant was  notified  by  the  railway  company 
of  its  receipt,  but  before  he  could  unload  and 
take  it  away  it  was  destroyed,  held,  that  after 
the  receipt  of  the  car  at  the  station  the  rail- 
way company  held  it  as  agent  for  defendant 
and  the  delivery  was  complete :  Sedgwick  v, 
Cottingham,  54-512. 

47.  ConstrnctlTe  delivery:  Where  there 
is  an  attempt  to  sell  and  surrender  a  portion 
of  a  crop  standing  in  the  field,  and  the  po]> 
tion  so  sold  is  described  by  the  number  of 
acres  lying  in  such  manner  that  it  could  be 
certainly, measured  off,  such  description  con- 
stitutes a  separation  from  the  balance  of  the 
field  so  that  the  sale  may  be  complete :  Hanna 
V,  Hawks,  31-146. 
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48.  Where  the  property  sold  is  not  in  the 
actual  possession  of  the  vendor  or  in  his  cus- 
tody, so  that  there  may  be  a  manual  deliv- 
ery, tlie  law  does  not  require  an  actual  de- 
livery, but  only  tliat  the  property  be  placed 
in  the  power  of  the  purchaser.  If  the  goods 
are  in  the  possession  of  a  third  person  subject 
to  the  order  of  the  vendor,  and  an  order  for 
their  delivery  to  the  vendee  is  presented  and 
acx^epted  by  the  person  in  charge  thereof, 
there  is  such  delivery  as  will  pass  title  to  the 
vendee,  provided  there  has  been  a  b(ma  fide 
sale  of  the  goods:  Barrotm  v,  Harrison,  12- 
588. 

41>.  Where  goods  are  left  with  a  ware- 
houseman who  gives  his  receipt  for  the  same, 
the  sale  of  the  goods  and  assignment  of  the 
warehouse  receipt  is  a  delivery  of  the  goods : 
Adams  v.  Foley,  4-44. 

50.  Delivery  to  agent:  In  a  particular 
case,  held,  that  the  evidence  was  not  sufficient 
to  show  delivery  to  an  agent  such  as  to  pass  the 
title  to  the  property :  Battis  v,  McCord,  70-46. 

51.  SnbstitntioA:  Where  plaintiff  was 
under  obligation  to  furnish  all  the  ties  for  a 
certain  railroad,  and  did  furnish  certain  ties 
which  were  included  in  the  estimates  but  not 
used,  Jieid,  that  it  was  proper  for  liim  to  show 
that  other  ties  not  included  in  the  estimates 
were  used  in  place  of  a  portion  of  those  so  in- 
cluded, and  that  the  latter  were  therefore  not 
in  fact  sold  to  the  company :  Smyth  v.  Ward's 
Eafrs,  4a-339. 

o2.  Privilege  of  returning:  Where  a  con- 
tract of  sale  provided  that  the  property 
should  be  paid  for  on  delivery  with  the  right 
to  return  portions  remaining  unsold  in  the 
hands  of  the  vendee,  held,  that  upon  the  de- 
livery of  the  property  there  was  a  sale  and 
the  title  passed,  whether  payment  was  then 
made  or  not :  Warder  r.  Hoover,  51-491. 

53.  Where,  by  the  contract  of  sale,  the  pur- 
chaser has  the  right  to  return  all  or  a  part  of 
the  goods  if,  when  received,  they  do  not  sat- 
isfy him,  paying  only  for  those  kept,  he  can 
exercise  such  right  as  long  as  the  goods  are  in 
his  possession,  and  by  pointing  out  to  the 
seller  the  failure  in  price  and  quality  to  com- 
ply with  the  contract,  and  demanding  a  cor- 
rection of  the  bill  to  conform  therewith,  he 
does  not  cut  off  his  right  afterwards  to  retain 
a  part  of  the  goods  and  return  the  others : 
Argensinger  v.  Cline,  69-57. 
Vol-.  11  —  30 


54.  Delivery  to  a  common  carrier  at  the 

place  of  shipment  is  a  delivery  in  contempla- 
tion of  law  to  the  buyer  to  whom  the  goods 
are  shipped,  unless  by  a  sx)ecial  contract  the 
seller  has  undertaken  to  deliver  them  at  the 
residence  of  the  buyer:  Whitlock  v.  Work- 
man,  15-351. 

55.  (Generally,  the  delivery  of  goods  pur- 
chased to  a  carrier  when  they  are  sent  to  the 
purchaser  is  equivalent  to  a  delivery  to  the 
purchaser  and  the  property  immediately  vests 
in  the  purchaser,  subject  to  the  vendor's  right 
of  stoppage  in  transitu.  Such  a  delivery  to 
the  carrier  is  constructive  delivery  to  the 
consignee  and  thus  completes  the  purchase 
and  sale  of  the  goods :  Alsherg  v.  Latta,  80- 
442. 

56.  Such  delivery,  however,  only  consti- 
tutes constructive  delivery  to  the  consignee ; 
therefore  held,  that  where  goods  were  shipped 
to  the  consignee  under  terms  of  sale  not 
assented  to  by  him  the  title  did  not  pass,  and 
in  the  absence  of  actual  delivery  to  him  they 
could  not  be  attached  as  his  property :  Ibid. 

57.  Where  a  contract  is  made  for  the  sale 
of  goods  not  delivered,  but  which  are  to  be 
sent  to  the  purchaser,  and  they  are  deliv- 
ered to  the  proper  carrier,  the  fact  of  a  mis- 
take in  the  direction  will  not  excuse  the 
consignee  from  payment  and  throw  the  loss 
upon  the  consignor,  unless  it  appears  that 
such  misdirection  has  in  some  way  occasioned 
the  loss :  Oarretson  v.  Selby,  37-529. 

58.  Where  the  shipper  retains  by  the  terms 
of  the  bill  of  lading  the  right  of  disposing 
of  the  property  while  in  the  hands  of  the 
carrier,  there  is  no  delivery  to  the  buyer.  In 
such  case  delivery  takes  place  when  the  bill 
of  lading  is  transferred  to  the  vendee  and 
accepted  by  him,  although  the  goods  are  at 
the  time  still  in  transit:  Forcheimer  v, 
Stetvart,  65-593. 

59.  From  the  time  of  such  delivery  and 
the  acceptance  of  the  biU  of  lading,  the  goods 
become  the  property  of  and  are  at  the  risk 
of  the  vendee :  Ibid. 

60.  In  such  case  there  may  be  an  agree- 
ment on  the  part  of  the  vendor  to  be  re- 
sponsible for  the  safety  of  the  goods  until 
actual  delivery,  but  such  agreement  must  be 
alleged  and  proven  as  distinct  from  the  mere 
delivery  of  the  bill  of  lading :  Ibid. 

61.  Where,  before  delivery  of  the  articles 
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sold  and  while  the  property  is  in  transitu, 
the  contract  of  sale  is  rescinded  by  the  par- 
ties, the  goods  are  not  subject  to  attachment 
for  the  debt  of  the  consignee :  Cox  v.  Bums, 
1-64. 

62.  Where  goods  of  the  quality  ordered 
are  shipped  in  good  condition,  and  there  is 
no  fraud,  misrepresentation  or  bad  faith  on 
the  part  of  the  vendor,  and  no  warranty  is 
made,  the  vendee  cannot  defeat  an  action 
for  the  purchase  price  on  the  ground 
that  the  goods  are  not  in  good  condition 
when  received:  Richardson  v,  Bouck,  42- 
185. 

68.  Where  the  plaintiffs  had  advanced  one 
V.  money  on  the  strength  of  certain  con- 
signments of  grain  which  were  to  be  made 
to  them,  but  before  it  was  shipped,  or  ship- 
ping receipts  were  forwarded  to  plaintiffs, 
defendants  attached  the  same  as  the  prop- 
erty of  v.,  held,  that  plaintiffs  had  not  ac- 
quired actual  or  constructive  possession  of 
the  goods  and  had  no  lien  thereon :  Hodges  v. 
Kimball,  49-577. 

64.  Time  for  delivery:  Where  an  article 
sold  by  order  was  to  be  finished  in  a  certain 
style  as  specified,  hdd,  that  the  contract  did 
not  contemplate  immediate  delivery,  and 
that  the  seller  was  entitled  to  a  reasonable 
time  to  finish  it  in  accordance  with  the  order : 
Tufts  V.  McClure,  40-317. 

65.  Where  property  was  sold  for  future  de- 
livery with  the  provision  that  up  to  a  certain 
time  the  buyer  might  call  after  it  at  any 
time,  hdd,  that  when  such  time  had  passed 
without  demand  the  seller  was  entitled  to  a 
reasonable  time  to  perform,  and  not  being 
called  upon  to  perform  he  might  make  an 
offer  to  perform,  but  was  entitled  to  a  reason- 
able time  to  make  such  offer,  and  the  fact 
that  at  the  time  of  making  the  offer  he  had 
not  the  property  ready  for  immediate  deliv- 
ery would  not  defeat  the  effect  of  the  offer : 
HoU  V.  Brown,  6^-819. 

66*  Where  it  was  provided  by  contract 
that  defendant  should  deliver  stock  to  plaint- 
iff during  a  certain  month,  the  plaintiff  hav- 
ing an  option  to  fix  a  particular  date  of 
delivery  by  giving  ten  days'  notice  to  defend- 
ant, held,  that  if  no  notice  was  given, 'defend- 
ant was  not  released  from  such  obligation  to 
deliver  within  a  specified  time :  WiUmering 
y.  McGaughePf  80-205. 


67.  Waiver:  The  fact  that  goods  are  re- 
ceived without  objection  on  account  of  time 
of  delivery  does  not  estop  the  purchaser  from 
setting  up  damages  on  account  of  delay  in 
delivery,  an  essential  element  of  estoppel,  to 
wit,  that  another  party  has  acted  or  changed 
his  position  to  his  prejudice  in  reliance  upon 
the  alleged  misconduct,  being  absent;  but 
such  matter  may  be  considered  as  showing  a 
waiver  of  any  claim  because  of  such  delivery : 
Tufts  V.  McClure,  40-817. 

68.  Where,  under  a  contract  for  the  pur- 
chase of  a  safe,  the  vendor  shipped  to  vendee 
a  safe  which  did  not  correspond  in  some  par- 
ticulars, as  to  finish  and  ornamentation,  with 
the  terms  of  the  contract,  but  was  accepted 
without  objection  by  the  vendee,  held,  that 
plaintiff  could  recover  the  contract  price 
without  offset,  it  not  appearing  that  the  arti- 
cle furnished  was  less  in  value  than  the  one 
contracted  for :  Maekey  v,  Swartz,  60-710. 

69.  Mistake:  Where  by  mistake  a  seller 
delivers  to  a  buyer  an  article  more  expensive 
than  that  purchased,  and  the  buyer  upon 
notice  of  the  mistake  and  demand  refuses  to 
deliver  it  back,  the  seller  may  maintain  an 
action  against  him  for  the  excess  in  the  pur- 
chase price  of  the  more  valuable  article :  Fear 
V,  Jones,  6-169. 

70.  Reasonable  value:  Where  property  is 
delivered  under  agreement  to  purchase  and 
pay  whatever  it  is  worth,  the  person  to 
whom  delivery  is  made  becomes  liable  for 
the  value:   Mally  r.  WUhelm,  4  G.  Gr.,  240. 

71.  OlTer  to  deliver:  To  constitute  a  ten- 
der of  property  under  a  contract  of  sale,  it 
must  appear  that  at  the  time  and  place  stip- 
ulated the  property  was  set  apart  and  desig- 
nated for  the  purchaser :  Oames  v.  Manning, 
2  G.  Gr.,  251. 

72.  Held,  that  to  constitute  an  offer  to  de- 
liver under  a  contract  for  sale  of  a  certain 
number  of  animals  the  seller  nfiust  actually 
have  the  number  and  kind  specified  at  the 
place  of  delivery  ready  to  deliver  to  the  pur- 
chaser, and  it  will  not  constitute  a  delivery 
to  request  the  purchaser  to  select  from  an- 
other lot  of  animals  not  owned  by  the  seller 
such  animals  as  the  purchaser  shall  consider 
sufficient  to  fill  the  contract,  even  though 
the  seller  has  an  arrangement  ^witb  the  owner 
of  such  animals  by  which  that  may  be  done : 
Cash  V.  HinMe,  86-623. 
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7S.  Where  the  seller  notifies  the  purchaser 
of  his  readiness  to  deliver  the  property  and 
the  purchaser  refuses  to  receive  it,  the  seUer 
is  relieved  from  the  further  duty  of  tendering 
the  property  until  the  buyer  by  subsequent 
demand  informs  him  of  his  willingness  to 
receive  it :  WiUiams  v.  Triplett,  8-518. 

74.  Therefore,  Tie/d,  that  where  the  maker 
of  a  note  payable  in  property  had  the  prop- 
erty ready  to  deliver  at  the  time  the  note 
became  due,  and  the  payee  refused  to  receive 
it,  it  was  not  necessary  to  tender  or  deliver 
the  property  until  a  demand  or  willingness 
to  accept  was  shown  on  the  part  of  the 
payee:  Ibid. 

75.  Where  a  contract  of  sale  fixes  the  time 
and  place  of  delivery,  the  seller  cannot  re- 
cover damages  for  breach  of  contract  by  the 
buyer  without  showing  a  compliance  on  his 
part  with  every  condition  to  be  performed  by 
him.  He  is  bound  to  do  all  he  can,  without  the 
concurrence  of  the  other  party,  to  make  the 
delivery  complete:  McCoy  v.  Julien,  15-371. 

76b  Therefore,  under  a  contract  for  the  sale 
of  hogs  to  be  delivered  at  a  particular  time 
and  place,  field,  that  the  fact  that  the  buyer 
ooald  not,  upon  inquiry  by  the  seller,  be 
found  at  the  place  of  delivery  within  the 
time  specified,  would  not  excuse  the  failure 
of  the  seller  to  drive  the  hogs  to  the  place 
stipulated  and  have  them  ready  for  delivery : 
Ibid. 

77.  Where  a  contract  of  sale  of  railway 
ties  provided  for  the  delivery  of  the  same 
upon  cars  at  the  station,  field,  that  if  such 
cars  were  not  furnished,  delivery  could  be 
made  and  should  be  made  by  placing  the 
ties  at  the  station  in  a  position  convenient 
for  loading:  Council  Bluffs  Iron  Worles  v, 
Ouppey,  41-104. 

78.  Where  defendant  agreed  to  purchase 
wheat  to  be  delivered  to  plaintiff  by  third 
parties  and  failed  to  do  so,  field,  that  to  en- 
title plaintiff  to  recover  the  contract  price 
for  so  much  as  was  held  by  it  at  commence- 
ment of  suit,  it  should  retain  the  same  until 
trial  and  be  ready  for  delivery  to  defendant : 
Harris  Mfg,  Co.  v.  Marafi,  49-11. 

79.  In  such  case,  field,  that  if  defendant, 
upon  being  notified  that  the  wheat  was  in 
the  possession  of  the  plaintiff,  failed  to  pay 
for  the  same,  he  was  liable  on  his  contract 
although  no  tender  had  been  made:  Ibid. 


80.  Where  there  was  a  contract  of  sale 
and  delivery  of  property  at  a  particulai- 
place,  field,  that  the  vendor  could  not  rescind 
for  failure  of  the  vendee  to  make  payment 
as  agreed,  where  it  did  not  appear  that  the 
vendee  M^as  ready  and  willing  to  pay  at  the 
place  of  delivery :  Bees  v.  Henn,  60-747. 

81.  Demand:  Where  time  and  place  for 
the  performance  of  labor  or  deliveiy  of  prop- 
erty are  stipulated  in  a  contract,  demand  is 
not  necessary  before  an  action  can  be  main- 
tained for  breach  of  the  contract :  Packer  Vm 
Cockayne,  8  G.  Gr.,  111. 

82.  Before  the  purchaser  can  maintain  an 
action  for  non-delivery  of  property  sold  to 
be  delivered  at  a  certain  time,  it  is  incum- 
bent on  him  to  tender  the  contract  price  and 
make  demand  for  the  property:  Wire  v, 
Foster,  63-114. 

83.  Where  the  contract  for  payment  for 
property  sold  provided  that  it  should  be 
made  in  notes  in  a  certain  proportion  to  the 
receipts,  field,  that  the  fact  that  the  property 
was  removed  from  the  state  would  not  con- 
vert the  claim  into  an  absolute  money  de- 
mand :  Qoodale  v.  Hoy,  56-242. 

As  te  measure  of  damages  for  failure  to 
deliver  property  according  to  agreement,  see 
Damages,  II,  e. 

84.  Lien  for  purehase  money:  If  property 
is  sold  for  cash  and  the  price  not  paid,  or  it  is 
sold  on  credit  and  remains  in  the  hands  of  the 
vendor,  the  vendor  has  a  lien  upon  it  for 
the  price,  and  only  payment  or  tender  of 
the  amount  gives  the  vendee  the  right  of  pos- 
session: Mercfiant^,  etc.,  Banfe  v.  Hewitt, 
S-98. 

85.  The  mere  fact  that  one  party  advances 
money  with  which  personal  property  is 
bought  by  another  gives  him  no  specific  lien 
thereon :  Hodges  v.  KirribaU,  49-577. 

III.  Feaud  AND  mistake;  besoission; 

STOPPAGE   IN   TRANSITU. 

86.  Fraud :  The  fact  that  a  bill  of  sale  was 
acknowledged  long  after  its  date  is  not  alone 
sufficient  to  raise  the  presumption  that  it  was 
ante-dated:  Tftomas  v.  Hillfiouse,  17-67. 

87.  Secret  trust:  If  goods  are  shipped  to 
another  person  in  his  own  name,  and  he  is 
permitted  to  hold  himself  out  as  the  owner 

thereof  with  the  secret  understanding  that 
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the  person  shipping  shall  be  the  owner,  and 
the  person  receiving  shall  hold  them  in  trust, 
such  agi'eement  is  in  fraud  of  creditors,  and 
the  goods  will  be  liable  for  debts  contracted 
-without  knowledge  of  the  cigreement  under 
-which  the  goods  are  sold :  Crooker  v,  Browne 
40-144. 

88.  Posseggion  by  yendor:  In  the  case  of 
chattels,  possession  is  prima  facie  evidence 
•of  ownership  upon  which  creditors  and  sub- 
sequent purchasers  without  notice  have  a 
right  to  rely  in  the  absence  of  some  provision 
for  registry :  Suiter  v.  Turner,  10-517. 

89.  The  doctrine  that  continuance  in  pos- 
session by  the  vendor  is  evidence  of  fraud 
is  not  applicable  to  sales  of  realty :  Ibid. 

90.  Possession  of  personal  property  by 
vendor  after  sale  is  not  conclusive  evidence 
of  fraud,  but  iB  prima  facie  only:  Oahom  v. 
Bailiff,  5a-748. 

91.  Possession  of  personal  property  by  the 
vendor  after  sale  will  not  defeat  it  unless 
continued  up  to  the  time  that  an  adverse 
right  or  interest  in  the  property  is  acquired : 
Blake  v.  Graves,  18-812. 

92.  When  it  affirmatively  appears  that  a 
vendor  of  personal  property  remained  in 
continuous  possession  of  the  same  after  sale, 
or  other  absolute  transfer,  such  fact  will, 
when  creditors  are  concerned,  be  deemed 
such  evidence  of  conspiracy  as  to  admit  evi- 
dence of  the  vendor's  declarations  as  a  co- 
conspirator with  the  person  claiming  under 
him,  or  the  declarations  are  admissible  as 
part  of  the  res  gestae:  Ibid. 

98.  Bill  of  sale;  recording;  change  of 
pos.session:  By  statutory  provision  (Code, 
§  1923)  the  sale  of  property,  if  the  vendor  re- 
tains actual  possession,  is  not  valid  against 
existing  creditors  and  subsequent  purchasers 
without  notice,  unless  the  transaction  is  wit- 
nessed by  a  written  instrument  duly  acknowl- 
edged and  filed  for  record.  If  the  property 
remain  in  the  possession  of  the  vendor  with- 
out change  of  possession,  the  sale  will  be 
fraudulent  as  to  such  creditors  and  subse- 
quent purchasers :   Sutton  v.  Ballou,  46-517. 

94.  Tlierefore,  held,  that  where  cattle  were 
bought  and  separated  from  others  on  the 
range  and  then  left  with  the  balance  of  the 
herd  in  care  of  the  same  party  to  be  herded, 
there  was  not  such  change  of  possession  as 
to  constitute  a  notice  to  creditors  and  pur- 


chasers, and  the  transaction  was  void  as  to 
them:  Ibid, 

95.  Where  a  sewing  machine  was  sold  to 
B.  and  put  in  his  house  and  by  him  sold  to 
plaintiff,  his  servant,  who  allowed  it  to  re- 
main there,  held,  that  in  the  absence  of  a 
recorded  bill  of  sale,  such  transfer  would 
not  be  valid  against  a  creditor :  Hickok  v, 
BueU,  51-655. 

96.  The  question  of  possession  of  property 
in  any  case  must  of  necessity  depend  upon 
its  peculiar  facts.  All  articles  of  personal 
property  cannot  be  subject  to  the  dominion 
and  control  of  the  owner  in  the  same  man- 
ner and  to  the  same  extent.  When  the 
owner  exercises  control  over  the  property  in 
the  manner  and  to  the  extent  usual  in  case 
of  property  of  like  character,  and  holds  pos- 
session over  it  to  the  extent  to  which  it  is 
capable  of  being  possessed  according  to  the 
ordinary  manner  of  using  and  handling  such 
things,  it  is  to  be  regarded  as  in  his  legal 
possession :  Pope  v,  Cheney,  68-568. 

97.  Therefore,  where  the  purchaser  of  com 
in  the  crib  was  given  formal  possession 
thereof  by  the  seller,  who  proceeded  to  nail 
up  openings  in  the  crib,  held,  that  there  was 
a  sufficient  change  of  possession,  under  the 
statutory  provision :  Ibid, 

98.  In  a  particular  case,  Jieid,  that  there 
was  not  change  of  possession  sufficient  to 
affect  an  attaching  creditor  or  vendor  witii 
notice  of  sale  as  required  by  statute :  McKay 
V,  Clapp,  47-418. 

99.  A  sale  without  a  written  instrument 
would  be  good  if  the  vendor  did  not  remain 
in  actual  possession,  and  the  instrument  of 
sale  would  be  good,  notwithstanding  a  de- 
fective acknowledgment,  as  to  parties  having 
notice  of  the  sale:  Crawford  v.  Burtont  6- 
476. 

100.  Where  a  bill  of  sale  of  personal  prop- 
erty is  executed,  acknowledged  and  filed  for 
record  as  required  by  statute,  possession  may 
be  lawfully  retained  by  the  vendor,  and  acts 
of  ownei-ship  and  control  exercised* by  him 
for  the  use  and  disposal  of  it,  or  conversion 
to  his  own  use,  can  be  of  no  disadvantage  to 
his  creditors,  and  such  acts  ai'e  not  badges  of 
fraud,  but  if  it  should  be  made  part  of  the  con- 
sideration that  the  vendor  should  retain  the 
possession  and  use  of  the  property,  this  might 
enable  the  vendor  to  place  part  of  the  con- 
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sideration  beyond  the  reach  of  creditors  and 
thus  perpetrate  a  fraud :  Jordan  v.  Lendrum, 
55-478. 

101.  Where  a  claim  is  asserted  to  property 
by  reason  of  a  purchase  thereof,  the  right  of 
the  property  as  against  the  former  owner  is 
dependent  upon  the  single  fact  of  the  sale, 
but  as  against  the  creditors  of  such  owner 
who  has  caused  it  to  be  seized  under  process 
it  is  dependent  upon,  not  only  the  fact  of 
sale,  but  also  the  fact  of  notice  of  sale  to  the 
creditor  before  seizure,  and  the  claimant  of 
the  iM-operty  is  not  entitled  to  recovery  in 
replevin  against  the  sheriff  who  has  seized  it 
under  process  until  he  has  established  each 
of  these  facts:  West  r.  St  John,  63-287. 

lots.  To  make  a  bill  of  sale,  duly  recorded, 
Talid  as  against  subsequent  purchasers  as 
contemplated  by  statute,  it  is  not  necessary 
that  it  contain  any  express  stipulation  that 
the  vendor  is  to  retain  possession  of  the  prop- 
erty. Being  recorded,  the  instrument  is  to 
have  the  same  effect  as  if  accompanied  by 
actual  delivery :  Kuhn  v.  Graves,  9-303. 

103-  Where  personal  property  is  not  in  the 
possession  of  the  vendor,  but  in  that  of  a 
third  party,  the  statutory  provision  requir- 
ing a  change  of  possession  or  notice  to  render 
the  sale  valid  as  to  creditors  or  purchasers 
does  not  apply :  Case  v.  Burrows,  54-679. 

104.  An  instrument  assigning  a  judgment 
need  not  be  recorded  to  be  valid  as  to  third 
parties.  The  chose  in  action  so  assigned  can- 
not be  regarded  as  in  the  possession  of  the 
assignor  at  the  time  of  the  transfer,  or  as 
retained  in  his  possession  afterward :  Howe 
V.  Jones,  57-130. 

Aa  to  what  is  necessary  in  order  to  affect 
existing  creditors  and  subsequent  purchasers 
with  notice,  see  NoncE,  III ;  Chattel  Mobt- 
OAOES,  HI;  Recordino  Acts,  III,  d. 

105.  Conditional  sale:  Prior  to  the  pas- 
gage  of  the  statute  (Code,  §  1922)  providing 
for  the  recording  of  instruments  of  condi- 
tional sale,  it  was  held  that  if  the  purchaser 
of  personal  property  acquired  possossion  un- 
der such  a  sale,  but  failed  to  acquire  title  by 
reason  of  failure  to  comply  with  the  condi- 
tions on  which  the  sale  was  to  become  abso- 
lute, the  purchaser  from  him,  although  in 
good  faith  and  without  notice,  acquired  no 
title  to  the  property  as  against  the  original 
owner  unless  the  original  transaction  was 


fraudulent:  Bailey  v,  Harris,  8-331;  Robinr 
son  V,  Chapline,  &-91 ;  Baker  v.  HaU,  15-277; 
Moseley  v,  Shattuck,  4^-540. 

106.  Therefore,  held,  that  where  property 
was  delivered  to  vendee  under  a  contract  re- 
serving to  the  vendor  the  title  in  the  prop- 
erty until  paid  for,  the  vendee  had  a  claim 
thereon  prior  to  that  of  an  assignee  for  the 
benefit  of  creditors,  at  least  in  a  case  where 
the  assignee  had  actual  knowledge  of  the  eon^ 
ditions  of  the  sale :  Warner  v,  Jameson,  52-70. 

107.  It  was  doubtless  to  prevent  the  injus- 
tice that  parties  were  sometimes  enabled  to 
practice  under  the  rules  established  by  these 
cases  that  the  statutory  provision  (Code,  §  1922) 
was  enacted.  To  bring  a  case  within  this 
statutory  provision  and  take  it  out  of  the  for- 
mer rule,  there  must  be  a  purchaser  from  or 
creditor  of  the  vendee  who,  at  the  time  hia 
interest  in  the  propertj'^  accrued,  had  neither 
actual  nor  constructive  notice  of  the  interest 
reserved  in  the  vendor  by  the  condition  of 
tiie  contract,  and  the  vendee  must,  at  the 
time  the  interest  accrued,  have  been  in  actual 
possession  under  the  contract.  Therefore, 
where  the  vendee  was  not  in  actual  posses- 
sion of  the  property,  but  it  was  still  in  the 
possession  of  a  common  carrier,  through 
whom  it  had  been  shipped  to  the  vendee, 
h£ld,  that  the  provisions  of  the  statute  were 
not  applicable:  Warner  v,  Johnaan,  65-126. 

108.  Where  one  sold  a  wind-mill  to  a  rail- 
road company  on  condition  that  the  seller 
should  retain  possession,  and  it  was  not  al- 
leged that  the  contract  under  which  the  sale 
was  made  was  in  writing,  held,  that  the  pre- 
sumption was  that  it  was  not  in  writing  and 
was  not  valid  against  creditors  without  no- 
tice: Taylor  v.  Burlington,  C.  R.  db  N.  E, 
Co.,  4  Dillon,  570,580. 

109.  Mortgagees  are  creditors  within  the 
protection  of  the  statutory  provision  above 
referred  to:  Ibid, 

110.  A  conditional  sale,  although  not  bind- 
ing as  to  subsequent  creditors  because  not  in 
writing  or  recorded,  is  nevertheless  the  tak- 
ing of  security  so  as  to  defeat  the  right  of  a 
mechanic's  lien :  Ibid, 

111.  This  statutory  provision  is  applicable 
in  favor  of  execution  or  attaching  creditors 
but  not  in  favor  of  a  general  creditor  or 
a  prior  mortgagee:  Myer  v.  Car  Co.,  103 
U.  S.,  1. 
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112.  Where  a  contract  of  sale  is  to  be 
fully  executed  by  both  parties  at  a  subse- 
quent time,  and  until  fully  executed  the  title 
to  the  property  is  not  to  pa&s,  the  fact  that 
the  intended  vendee  gains  possession  of  the 
property  does  not  bring  the  case  within  the 
statutory  provision :  Budlong  v.  CottreU,  64- 
2d4. 

113.  Where  property  was  in  the  posses- 
sion of  a  party  on  trial,  with  the  agree- 
ment that  at  the  expiration  of  a  certain  time 
he  should  have  the  privilege  of  buying,  if 
satisfactory,  heldf  that  until  the  expiration 
of  that  time  there  was  no  conditional  sale  or 
contract  such  as  would  render  the  property 
liable  for  his  debts;  that  the  "contract"  re- 
ferred to  in  the  statutory  provision  is  one 
creating  the  relation  of  vendee  or  lessee: 
Mowbray  v.  Cody,  40-604. 

114.  Lease:  Under  the  same  statutory 
provision,  which  applies  to  leases  as  well  as 
conditional  sales,  it  is  competent  to  show  by 
parol  evidence  that  a  written  lease  of  a 
sewing  machine,  providing  for  periodical  pay- 
ments, is  part  of  .a  transaction  in  which  it 
was  contemplated  that  upon  completion  of 
payments  the  title  should  vest  in  the  lessee, 
and  such  transaction  would  constitute,  there- 
fore, an  additional  sale  which  cannot  be  en- 
forced against  a  purchaser  or  lienholder 
without  notice,  in  the  absence  of  the  execu- 
tion and  recording  of  a  written  instrument 
evidencing  such  transaction:  Singer  Sewing 
Machine  Co,  v.  Holcomh,  40-33. 

115.  One  who  has  had  possession  of  a 
sewing  machine  under  lease  with  contract  to 
become  its  owner  upon  fulfillment  of  certain 
conditions  has  no  such  ownership  as  to  en- 
title him  to  recover  the  property  by  replevin : 
Hunt  v.  Winkel,  55-623. 

110.  In  cases  of  agency:  The  statutory 
provision  does  not  apply  to  a  transaction  in 
which  property  is  placed  by  the  principal  in 
the  hands  of  his  agent  for  disposition,  no 
transfer  of  the  title  being  made,  and  in  such 
case  a  purchaser  from  the  agent  without 
knowledge  of  the  agency  is  not  protected : 
Conable  v.  Lynch,  45-84. 

117.  Where  lumber  w^as  shipped  to  a  per- 
son to  be  sold  by  him  in  his  own  name,  as 
agent,  he  to  receive,  as  compensation  for  his 
services,  a  share  of  the  profits,  held,  that 
until  a  sale  was  made  there  was  no  transfer 


of  the  property  from  the  original  owner,  and 
that  after  the  sale  the  title  passed  to  the 
purchaser,  and  that  the  transaction  was  not  a 
conditional  sale  to  be  recorded  in  order  to  be 
valid  as  against  a  purchaser  without  notice: 
Crooker  v.  Brown,  40-144. 

118.  Statute  not  retrospect  ire:  The  stat- 
utory provision  above  referred  to  (Code, 
§  1922>  is  not  retrospective  and  does  not 
apply  to  conditional  sales  made  before  it  took 
effect:  Knoulton  v.  Bedenbaugh,  40-114; 
Moaeley  t?.  Shattuck,  43-540. 

Fraudulent  sales:  As  to  when  sales  will 
be  void  because  in  fraud  of  the  rights  of 
creditors,  see  Fraudulent  Conveyances. 

119.  Fraudulent  purchase  on  credit ;  re- 
scission: Where  a  vendee  is  insolvent  and 
makes  a  purchase  with  intention  not  to  pay 
therefor,  concealing  his  insolvency  and  his 
intention  from  the  vendor,  the  act  of  pur- 
chase constitutes  a  fraud  authorizing  the 
vendor  to  rescind  the  sale:  Oswego  Starch 
Factoj^j  V.  Lendrum,  57-573. 

120.  In  order  to  make  out  fraud  such  as 
to  entitle  a  seller  to  rescind  the  sale  and  re- 
claim the  goods  on  the  ground  that  the  pur- 
chaser was  insolvent  at  the  time  the  sale  was 
made,  it  must  be  shown  that  the  purchaser 
bought  with  intent  to  take  advantage  of  his 
insolvency  and  not  to  pay  for  the  goods  pur- 
chased :  Houghtaling  v.  Hills,  59-287. 

121.  Where  the  purchaser  was  insolvent 
when  he  ordered  and  received  the  goods,  and 
had  been  for  some  time,  and  yet  permitted  a 
false  statement  of  his  financial  condition  to  re- 
main upon  the  records  of  a  mercantile  agency, 
intended  to  give  him  credit,  and  was  aware 
that  he  was  to  make  an  assignment  within 
tlu'ee  days  after  receiving  the  goods,  held, 
that  the  fact  of  the  purchase  having  been 
made  with  fraudulent  intent  not  to  pay  for 
the  goods  was  sufiiciently  established :  Lin- 
dauer  v.  Hay,  61-668. 

122.  In  a  particular  case,  held,  that  the 
evidence  did  not  show  an  intention  on  the 
part  of  the  purchaser,  at  the  time  of  .purchas- 
ing, not  to  pay  for  the  goods :  American  Sx, 
Co,  V,  Smith,' bl-2i2. 

123.  Purchaser  falsely  assuming  to  be 
agent:  Where  a  person  falsely  represents 
himself  as  agent  for  another  for  whom  he 
proposes  to  buy  and  thus  obtains  the  vendor's 
assent  to  the  sale  and  delivery  of  the  goods. 
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the  whole  contract  is  void ;  and  in  the  ab- 
sence of  ratification  by  the  principal  there  is 
no  sale  to  any  one:  Brunswick  v.  United 
States  Ex.  Co,,  46-677. 

1S4,  Misrepresentation  by  purchaser: 
Where  a  purchase  of  goods  was  secured  by 
misrepresentation  of  the  messenger  of  the 
purchaser  as  to  the  fact  that  another  proposed 
porchaser  declined  to  take  the  goods,  held, 
that  there  was  sufficient  misrepresentation  to 
render  the  sale  void :  McMurray  v.  Van  Oil- 
(fcr,  56-605. 

125.  Where  defendant,  fraudulently  repre- 
senting himself  to  be  another  person,  pur- 
chases goods  and  directs  them  to  be  shipped 
to  such  other  person,  and  then  representing 
himself  to  be  the  other  person  gets  possession 
of  the  goods  and  sells  them  to  an  innocent 
purchaser,  the  goods  having  been  voluntarily 
deUvered,  the  seller  cannot  be  protected 
against  the  bona  fide  purchaser :  Perkins  v, 
Anderson,  65-398. 

1S6.  Misrepresentation  by  seller:  Where 
one  sells  goods,  the  purchasei*  can  rely  upon 
the  seller's  representations  that  he  owns 
them,  and  is  not  required  to  make  inquiry  as 
to  the  extent  of  the  seller's  property  in  the 
thing  sold ;  and  the  same  rule  would  apply 
were  the  seller  to  transfer  an  interest,  claim- 
ing to  be  a  joint  owner  with  another.  In 
such  case  the  fact  that  the  purchaser  did  not 
Qse  diligence  in  ascertaining  the  truth  of  the 
representations  as  to  ownership  is  not  mate- 
rial and  will  not  defeat  his  recovery  for  fraud- 
ulent representations  as  to  title:  Hale  v, 
PhUbrick,  4^-81. 

127.  Where  a  sale  was  made  of  the  right 
to  sell  an  article  claimed  to  be  already  pat- 
ented, but  it  was  not  at  that  time  patented, 
and  the  patent  subsequently  secured  did  not 
cover  all  the  advantages  claimed  for  the 
article,  held,  that  the  representation  was  ma- 
terial and  rendered  the  sale  void:  Meyers  v. 
Funk,  56-52. 

128.  Where  lightning  rods  sold  by  sample 
did  not  correspond  to  the  representations 
made,  held,  that  the  contract  therefor  could 
not  be  enforced :  Home  Lightning  Rod  Co.  v, 
Neff,  60-138. 

129.  Where  a  vendee  of  a  horse  brought 
an  action  for  damages  based  upon  breach  of 
^rarranty  and  also  upon  fraudulent  represen- 
tations, held,  that  evidence  as  to  knowledge 


on  his  part  of  the  defects  of  the  animal  com- 
plained of  was  material :  Procter  v.  McCoid, 
60-153. 

IdO.  Although  false  representations  are 
made  in  a  sale,  yet  the  vendee  can  only  recover 
the  damages,  if  any,  which  he  has  suffered, 
and  therefore  the  actual  value  of  the  property 
sold  is  to  be  taken  into  consideration:  Hale 
V.  Philbrick,  47-217. 

131.  Where  plaintiff,  as  security  for  pay- 
ment of  purchase  money  in  the  sale  of  a 
patent-right  from  defendant  to  a  third  per- 
son, deposited  a  bond  with  the  defendant, 
and  it  appeared  that  the  sale  was  void  by 
reason  of  fraudulent  representations  made  by 
defendant  to  the  purchaser,  and  that  by 
virtue  of  such  fraudulent  representations 
plaintiff  was  induced  to  deposit  the  bond  as 
security  under  the  belief  that  the  purchaser 
woald  be  able  to  pay  the  money  out  of  the 
profits  derived  from  the  sale  of  the  patent- 
right,  held,  that  the  plaintiff  might  recover 
from  defendant  the  bond,  or  its  value  in  case 
of  conversion,  and  was  not  limited  to  his 
action  against  the  purchaser  for  whose  secu- 
rity the  bond  was  deposited :  Wile  v,  Wright, 
82-451. 

132.  A  misrepresentation  as  to  a  matter 
which  does  not  influence  the  other  party  in 
concluding  the  purchase  will  not  render  the 
sale  void :  Percival  v.  Harger,  40-286. 

138.  In  a  particular  case  of  sale  by  one 
partner  of  an  interest  in  the  firm  to  another 
partner,  lield,  that  representations  as  to  the 
indebtedness  of  the  firm,  which  was  as- 
sumed by  the  purchaser,  were  not  shown  to 
be  false  and  fraudulent,  and  it  did  not  ap-^ 
pear  that  the  purchaser  relied  ui)on  such 
representations,  or  had  a  right  to  relief  on 
accoimt  thereof :  King  v.  Howell,  30-598. 

134.  Where  it  appeared  that  at  the  mak- 
ing of  a  contract  of  sale  of  sheep  to  defend- 
ant, plaintiff  separated  and  concealed  a  por- 
tion of  them  wliich  were  diseased,  but  that 
at  the  time  of  completing  tlie  purchase,  de- 
fendant saw  all  the  sheep  together  and  knew 
that  they  were  affected  with  disease,  held, 
that  the  defendant  was  not  damaged  by  the 
fact  of  the  concealment :  Caldwell  v.  Bridal, 
48-15. 

.135.  To  enable  a  person  to  recover  for 
false  representations,  it  must  appear  that  he 
was  misled  to  his  injury,  and  if  it  appears 
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that  the  property  received  was  of  greater 
value  than  the  consideration  paid,  the  vendee 
will  not  be  entitled  to  damages,  although  the 
property  was  not  what  it  was  represented  to 
be:  Hale  v,  PhUbrick,  47-217. 

136.  If  the  purchaser  of  property,  who 
relies  upon  the  representations  of  the  seller, 
receives  and  pays  for  it  without  objection, 
after  knowing  that  such  representations  are 
false,  he  is  estopped  from  afterwards  claim- 
ing damages  therefor.  But  if  the  contract 
was  made  through  an  agent,  and  the  princi- 
pal was  ignorant  of  the  false  representations 
having  been  made,  although  he  knew  of  the 
facts  showing  them  false,  such  fact  would 
not  Operate  as  an  estoppel :  Potter  v.  Harvey , 
80-502. 

137.  Representations  in  a  sale  of  flour  as 
to  the  market  price  at  a  neighboring  city, 
held  not  to  be  of  such  character  as  that  the 
seller  was  entitled  to  rely  thereon  and  recover 
on  account  of  such  misrepresentation:  Bell 
V,  ByersoUf  11-233. 

138.  Caveat  emptor:  If  the  defects  in 
the  article  sold  be  open  equally  to  the  ob- 
servation of  both  parties,  the  law  does  not 
require  the  vendor  to  aid  and  assist  the  ob- 
servations of  the  vendee,  and  the  disclosure  of 
any  knowledge  which  one  party  may  have 
over  the  other  as  to  those  facts  and  circum- 
stances is  not  requisite  to  the  validity  of  the 
contract:  Dean  v,  Morey,  88-120. 

139.  Therefore,  held,  that  in  the  sale  of  a 
horse  addicted  to  cribbing,  which  defect  was 
discoverable  by  an  examination  of  the  mouth, 
which  examination  was  not  made  by  the 
purchaser  for  the  reason  that  he  did  not  sup- 
pose so  young  a  horse  could  be  affected  with 
the  disease,  there  was  no  obligation  on  the 
part  of  the  seller  to  disclose  such  defect,  al- 
though within  his  knowledge :  Ibid, 

140.  Representations  ns  to  value:  The 
general  rule  is  that  representations  as  to  value 
are  regarded  as  mere  opinions  which  do  not 
amount  to  false  representations :  Hoffman  v. 
Wilhelm,  68-510. 

Further  as  to  false  representations,  see 
Fraud,  g§  8-13. 

141.  Measure  of  damages:  The  rule  as  to 
measure  of  damages  for  fraud  in  a  sale  is  not 
applicable  where  the  sale  is  merely  by  way  of 
collateral  security.  In  an  action  by  the  seller 
to  compel  the  piu'chaser  to  account  for  the 


proceeds  of  the  property  thus  conveyed  as 
security,  the  latter  cannot,  by  way  of  counter- 
claim, recover  damages  for  fraudulent  repre- 
sentations in  the  sale :  Stevenson  v,  OreerUee, 

Further  as  to  measure  of  damages,  see 
Damages,  II,  e. 

142.  ETidence:  In  an  action  for  fraud  in 
the  sale  of  personal  property,  held,  that 
fraudulent  representations  made  to  another 
prospective  purchaser  about  the  time  of  the 
sale  in  question  could  not  be  shown  to  prove 
fraudulent  representations  made  to  plaintiff. 
Also  held,  that  books  of  account  which  wiere 
shown  to  plaintiff  by  defendant  at  the  time 
of  the  sale  were  admissible  in  evidence: 
Mather  v.  Robinson,  47-408. 

143.  Evidence  of  fraudulent  sales  to  other 
parties  is  not  admissible  for  the  purpose  of 
showing  that  the  sale  in  question  was  effected 
by  such  fraud :  Gardner  v.  Trenary,  65-646. 

144.  The  law  will  not  allow  a  person  who 
effects  a  sale  by  a  wilful,  deliberate  deceit 
and  misrepresentation,  to  claim  that  his 
victim  was  easily  deceived  and  did  not  act  in 
the  matter  with  reasonable  prudence :  Ibid, 

145.  Rescission:  Ajq  executory  contract 
of  sale  cannot  be  rescinded  by  one  party 
thereto  unless  the  right  to  do  so  is  reserved 
in  the  contract :  McAlvtter  v.  Safiey,  65-719. 

146.  Therefore,  where  a  contract  for  the 
sale  of  a  monument  was  made  to  be  paid  for 
when  certain  lettering  was  done  thereon, 
and  it  was  delivered  to  the  purchaser,  held, 
that  the  purchaser  could  not  rescind,  al- 
though notice  was  given  to  the  seller  before 
delivery,  and  before  any  work  had  been 
done,  that  the  purchaser  elected  to  rescind 
the  contract :  Ibid, 

147.  Upon  evidence  as  to  fraudulent  repre- 
sentations made  in  the  sale  of  a  patent-right, 
held,  that  the  vendee  was  entitled  to  rescind 
the  contract :  HaXl  v.  Orvia,  85-366. 

148.  Where  a  sale  is  void  on  account  of 
fraud  on  the  part  of  the  vendee,  such  vendee 
is  not  entitled  to  notice  of  the  rescission  of  the 
sale,  neither  are  those  claiming  under  him 
where  they  ai*e  not  innocent  purchasers  for 
value:  Oswego  Starch  Factory  v,  Lendrum, 
57-573. 

149.  An  attaching  creditor  without  notice 
is  not  an  innocent  purchaser  in  such  sense 
that  his  rights  are  superior  to  those  of  a 
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Tendor  of  property  who  has  lost  possession 
thereof,  through  fraud,  and  seeks  to  rescind 
the  sale,  having  paid  no  consideration  nor 
changed  his  condition  relative  to  his  claim  by 
reason  of  his  attachment.  An  attaching 
creditor  stands  in  the  shoes  of  the  vendee : 
IbifL 

laO.  Offer  to  return  property:  A  party 
claiming  under  the  rescission  of  a  contract  on 
the  ground  of  fraud  must  aver  that  he  has 
tendered  back  the  property  to  the  seller: 
Donahtte  v,  Proaser,  10-276. 

151.  A  party  to  a  sale  cannot  rescind  with- 
out surrendering  or  ofiFering  to  surrender  the 
benefits  received  by  him  in  the  transaction : 
Van  Veehten  v.  Smith,  59-173. 

153.  Where  a  note  of  a  third  person  is  ac- 
cepted in  exchange  for  property  and  it  after- 
ward appears  that  the  note  is  invalid,  the 
person  may  sue  for  the  consideration  for 
which  it  was  received  without  tendering 
hack  the  note  itself,  if  it  is  a  nullity  and  val- 
ueless: Campbell  v.  Ayres,  9-108. 

loS.  Reasonable  time:  Where  goods  pur- 
chased to  be  manufactured  under  contract 
are  not  of  the  quality  agreed  upon,  they 
must  be  returned  within  a  reasonable  time 
or  they  will  be  regarded  as  accepted ;  and 
where  goods  were  received  and  a  note  given 
therefor,  and  no  offer  to  return  was  made 
until  the  note  became  due,  kdd,  that  the 
delay  was  unreasonable  and  would  be  so 
considered  as  matter  of  law:  Hirshhom  v, 
Stewart,  4&^18. 

154.  Where  defendants  contracted  for  the 
purchase  of  cigars  of  a  certain  quality  to  be 
manufactured  by  plaintiffs,  and  when  manu- 
factured received  the  same  and  executed 
their  note  therefor,  hdd,  that  they  could  not, 
when  the  note  became  due,  six  months  after 
the  receipt  of  the  cigars,  rescind  the  contract 
on  the  ground  that  the  goods  were  not  of  the 
quality  ordered,  and  return  so  much  thereof 
as  remained  unused :  Ibid, 

l90.  If  the  vendee  receives  an  article  sub- 
stituted for  the  one  contracted  for  and  re- 
tains the  same  knowing  both  the  quality  of 
the  article  furnished  and  the  price  charged 
therefor,  without  making  objection,  either  to 
the  quality  or  price,  he  thereby  waives  any 
objection  thereto.  If  he  desires  to  rescind 
the  contract  or  refuses  to  accept  the  article, 
he  should  give  notice  immediately  of  his  ob- 


jection,   and   return   the   article   received: 
AUison  V.  VaughaUf  40-421. 

As  to  rescission  on  account  of  breach  of  waiv 
ranty,  see  infra,  §§  200-208. 

156.  Rescission  of  sale  on  credit:  Where 
a  sale  is  made  of  property  to  be  delivered  in 
the  future  upon  credit,  the  seller  may,  if  he 
afterwards  believes  on  good  grounds  that  the 
buyer  is  in  embarrassed  circumstances,  re- 
fuse to  deliver  without  payment  or  security, 
provided  such  refusal  is  made  in  reasonable 
time :  Mihitts  Mfg.  Co,  v.  Day,  50-250. 

157.  Although  by  the  course  of  dealings 
between  the  parties  it  may  be  presumed  that 
goods  contracted  to  be  furnished  in  the 
future  are  to  be  furnished  on  time,  yet  if 
the  seller  believes  on  good  grounds  that  the 
buyer  is  in  embarrassed  circumstances,  he 
may  demand  cash  or  security  before  delivery : 
Ibid. 

158.  Stoppage  in  transitu:  In  a  strict 
stoppage  in  transitu  the  consignor  does  not 
become  at  once  restored  to  all  the  rights  in 
relation  to  the  goods  he  had  before  the  sale, 
but  only  to  those  he  would  have  after  the 
sale  and  before  delivery  in  case  no  credit  had 
been  given ;  namely,  to  hold  the  goods  until 
payment  of  price.  On  the  other  hand,  the 
consignee  in  such  case  generally  retains  the 
right  to  reclaim  the  goods  by  paying  or  ten- 
dering the  price  within  a  reasonable  time, 
and  on  so  doing  has  his  right  of  action  for 
the  goods,  but  in  a  case  of  rescission  the  con- 
signor is  restored  to  all  the  rights  he  had  in 
the  goods  before  sale :  Cox  v.  Burns,  1-64. 

159.  Until  the  goods  have  reached  their 
place  of  ultimate  destination  as  agreed  upon 
by  the  buyer  and  seller  they  are  ordinarily 
liable  to  stoppage,  and  such  right  exists 
while  they  are  in  the  hands  of  a  warehouse- 
man or  in  a  place  of  deposit  connected  with 
their  transit  or  delivery:  O^Neil  v.  Oarret, 
6-480. 

160.  Delivery  to  a  warehouseman  at  the 
place  of  ultimate  destination,  who  does  not 
receive  the  goods  as  a  mere  agent  of  the 
buyer,  but  in  the  ordinary  course  of  his  busi- 
ness as  a  middle  man,  is  not  a  constructive 
delivery  to  the  purchaser  so  as  to  put  an  end 
to  the  right  of  stoppage :  Ibid. 

161.  While  goods  are  in  the  hands  of  such 
warehouseman,  the  vendor's  right  of  stop- 
page in  transitu   is   not   divested   by  the 
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levy  of  an  attachment  against  the  vendee: 
Ibid. 

102.  When  the  goods  have  reached  the 
place  of  destination,  and  before  they  have 
passed  out  of  the  possession  of  the  carrier, 
if  they  are  held  by  the  carrier  as  agent  of  the 
consignee,  the  vendor's  right  is  terminated, 
but  if  they  are  held  without  such  relation 
existing  between  the  carrier  and  vendee,  the 
vendee  may  seize  them :  McFetridge  v.  Piper, 
40-627. 

163.  The  vendor's  right  to  stoppage  in 
transitu  is  not  defeated  by  the  aixival  of  the 
goods  at  the  place  of  destination.  It  will  be 
terminated  only  by  the  goods  passing  into 
the  actual  or  constructive  possession  of  the 
vendee.  The  length  of  time  intervening 
<ifter  shipment  and  before  acceptance  is  not 
material:  Greve  v,  Dunham,  60-108. 

164.  A  creditor  cannot  by  paying  the 
freight  charges  bind  the  vendee  to  an  ac- 
ceptance of  the  goods :  Ibid. 

16o.  The  right  of  stoppage  in  transitu 
continues  until  there  is  an  actual  or  con- 
structive delivery  to  vendee.  If  after  the 
arrival  of  the  goods  at  the  place  of  desti- 
nation they  are  stored  in  a  warehouse  by  a 
carrier  as  agent  of  the  consi^ee,  the  vend- 
or's right  of  stoppage  in  transitu  is  termi- 
nated. But  under  the  facts  of  a  particular 
case,  held,  that  it  did  not  appear  that  the 
goods  were  stored  by  the  carrier  as  agent  of 
the  consignee :  Clapp  t?.  Peck,  55-270. 

166.  The  fact  that  goods  are  sold  on  time 
does  not  deprive  the  vendor  of  the  right  of 
stoppage  in  transitu  based  on  the  insolvency 
of  the  vendee,  whether  the  purchase  money 
is  due  or  not  when  the  insolvency  occurs: 
Ibid. ;  Clapp  v.  Sohmer,    55-273. 

167.  A  mere  agreement  to  turn  over  the 
property  when  received,  by  consignee,  to  a 
particular  party  for  a  consideration,  held  not 
to  be  such  a  transfer  as  to  defeat  the  right  of 
stoppage  in  transitu:  Ibid. 

lY.    Wabbanty;    expbess;   implied; 

BEMEDIES    FOB   BREACH. 

168.  Express;  what  constitutes:  Any  dis- 
tinct assertion  of  quality  made  by  the  vendor, 
which  was  intended  to  be  and  was  oper- 
ative in  causing  the  sale,  will  constitute  a 
warranty,  and  the  question  is  one  for  the 


jury.  A  warranty  may  also  be  a  fraud,  if 
its  falsity  was  known  to  tho  waiTantor.  In 
a  particular  case,  held,  that  a  petition  which 
stated  facts  amounting  to  a  fraud  in  }*epre- 
sentations  of  the  vendor  also  stated  a  cause 
of  action  upon  a  warranty :  Hughes  v.  Funs- 
ton,  28-257. 

169.  Remarks  which  may  be  construed  as 
simple  praise  or  commendation  merely  do  not 
constitute  a  warranty,  but  any  distinct  asser- 
tion or  affirmation  of  quality,  made  during  the 
negotiations  for  the  sale  of  a  chattel,  which  it 
may  be  supposed  were  intended  to  cause  the 
sale,  and  were  operative  in  causing  it,  will  be 
regarded  either  as  implying  or  constituting  a 
warranty :  Tewkesbury  v,  Bennett,  31-83. 

170.  The  affirmation  must  be  made  to  aft- 
sure  the  buyer  of  the  fact  asserted  and  induce 
him  to  make  the  purchase,  and  must  be  so 
received  and  relied  upon  by  him:  Ibid. 

171.  The  question  whether  any  particular 
affirmation  amounts  to  a  warranty,  or  whether 
there  is  a  warranty  in  terms,  is  for  the  jury. 
The  criterion  is  the  understanding  of  the  par- 
ties, and  it  is  for  the  jury  to  say  whether  the 
language  used  was  intended  as  a  mere  ex- 
pression of  opinion  or  belief  or  as  a  represen- 
tation: Ibid. 

1 72.  Mere  misrepresentation,  which  is  not 
shown  to  have  been  intended  as  a  warranty, 
or  relied  upon  as  such,  nor  to  have  been 
fraudulently  made,  cannot  be  treated  as  a 
warranty:  Ibid. 

173.  It  is  not  necessary  that  the  word 
**  warranty"  should  be  used  in  a  contract  in 
order  to  give  rise  to  a  warranty.  Where  it 
was  found  that  defendants  agreed  "  that 
wheat  sold  should  be  good  milling  wheat," 
h£ld,  that  the  finding  authorized  the  con- 
clusion that  defendants  warranted  the  qual- 
ity of  the  wheat :  Jack  v.  Des  Moines  dt  Ft. 
D.  R.  Co.,  53-899. 

174.  Any  distinct  assertion  or  affirmation 
of  quality  made  by  the  seller  during  the  ne- 
gotiations for  the  sale,  which  it  may  be  sup- 
posed was  to  aifect  the  sale,  and  was  opera- 
tive in  making  it,  is  a  warranty.  It  is  not 
essential  that  the  word  *'  warranty  "  be  used. 
It  is  enough  if  the  woi*ds  actually  used  im- 
port an  undertaking  on  the  part  of  the 
owner  that  the  chattel  is  what  he  represents 
it  to  be.  Such  an  undertaking  when  made 
and  relied  upon  by  the  purcliaser  is  as  much 
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a  warranty  as  if  the  word  "warrant"  had 
been  used :  CcUlanan  v.  Brown,  81-333. 

1 75.  The  same  rules  of  law  which  are  ap- 
plicable in  regard  to  warranties  in  sales  of 
personal  property  are,  under  like  circum- 
stances, applicable  to  a  case  of  sale  of  munici- 
pal bonds,  which,  by  their  terms  or  usage, 
are  negotiable  securities :  Ibid. 

1 76.  The  question  whether  there  has  been 
a  warranty  depends  upon  the  intention  and 
understanding  of  the  parties,  collected  from 
their  acts  and  intention  at  the  time  of  sale. 
Reliance  upon  the  representations  and  their 
effect  to  cause  the  sale  may  exist  without  any 
intention  on  the  part  of  the  vendor  to  make 
affirmations  or  representations  which  should 
be  relied  on,  and  therefore  the  intention  with 
which  the  representations  are  made  is  mate- 
rial: Figge  v.  Hill,  61-480. 

177.  The  fact  that  a  representation  con- 
stituting a  warranty  is  known  to  be  false  and 
Uierefore  fraudulent  does  not  prevent  it  from 
being  a  warranty :  Carter  v.  Abbott,  33-180. 

178.  Where  the  question  is  as  to  whether 
a  representation  was  to  be  understood  to  be  a 
warranty  or  a  mere  expression  of  opinion,  it 
may  be  important  to  inquire  whether  the 
purchaser  in  the  exercise  of  ordinary  care 
and  diligence  could  have  formed  his  own 
opinion,  but  in  case  of  an  express  warranty 
the  purchaser  may  feel  excused  from  exer- 
dsing  that  care  which,  as  a  prudent  pur- 
chaser, he  would  be  expected  to  exercise  in 
the  absence  of  a  warranty.  Still  as  to  defects 
which  are  patent  or  obvious,  it  may  ordinarily 
be  presumed  that  a  warranty  as  to  such  de- 
fects was  waived ;  but  the  purchaser  who  has 
bought  with  warranty  cannot  be  required  to 
be  careful  in  order  to  avoid  a  waiver  of  it : 
Meickley  v.  Parsons,  66-63. 

179.  Waiver:  Whore  a  warrant  has  under 
its  terms  been  fully  performed,  and  the 
rights  and  liabilities  of  the  parties  under  con- 
tract settled,  a  mere  gratuitous  and  volun- 
tary act  of  one  of  the  parties  in  seeking  to 
relieve  the  other  from  a  loss  for  which  he  is 
not  liable  under  the  terms  of  the  contract, 
will  not  constitute  a  waiver  of  the  limitations 
of  tiie  warranty  so  as  to  render  such  person 
liable  for  damages:  Wendall  v,  Osborne,  63-99. 

180.  A  bare  afflrmation,  not  intended  as  a 
warranty,  will  not  make  the  vendor  liable : 
McGrew  v.  Forsythe,  31-179. 


1 81.  Statement  by  anctioneer :  Therefore, 
held,  that  a  statement  by  an  auctioneer  as  to 
certain  sheep  sold,  that  they  are  young  and 
sound,  did  not  amount  to  a  warranty  of 
soundness  even  though  made  by  the  author- 
ity of  the  seller :  Ibid, 

183.  Statement  of  opinion:  A  statement 
does  not  constitute  a  warranty  unless  the 
vendee  is  justified  in  relying  on  it  as  a  state- 
ment of  fact  as  distinguished  from  an  opin- 
ion. The  question  as  to  whether  a  statement 
constitutes  a  warranty  is  often  a  difficult  one : 
McDonald  Mfg,  Co,  v,  Thomas,  53-558. 

183.  Representation  of  quality:  A  rep- 
resentation may  or  may  not  be  a  warranty  ac- 
cording to  cu-cumstances.  The  use  of  words 
indicating  quality  by  the  seller  respecting 
goods  which  the  buyer  is  inspecting,  or  might 
be  presumed  to  inspect,  would  not  ordinarily 
be  a  warranty,  but  there  are  circumstances 
under  which  it  is  the  right  of  both  parties 
that  representations  respecting  quality  made 
by  the  seller  shall  be  regarded  as  a  statement 
of  facts  which  may  be  relied  upon  by  the 
buyer.  This  is  so  where  the  buyer  is  igno- 
rant of  the  quality  and  cannot  be  presumed 
by  the  seller  to  inform  himself,  or  acquire 
knowledge  of  it  except  through  the  seller's 
representations:  Forcheimer  v,  Stewart,  65- 
593. 

184.  Where  a  proposed  seller  represents 
that  he  has  for  sale  goods  of  a  certain  quality, 
and  the  buyer  orders  goods  of  that  quality, 
which  are  delivered  to  a  common  carrier  for 
transportation  to  the  buyer,  and  payment 
t^ierefor  is  accepted  by  the  seller  from  the 
buyer  while  the  goods  are  still  in  transit,  and 
not  subject  to  inspection,  the  representations 
of  the  seller  as  to  the  quality  constitute  a 
warranty:  Ibid, 

185.  By  agent:  Where  an  agent  not  au- 
thorized to  sell  nor  to  warrant,  but  having 
authority  only  to  take  orders  for  sales  in  con- 
nection with  a  printed  warranty  furnished 
by  his  principal,  took  an  order  which  was  to 
be  filled  only  upon  an  acceptance  by  the 
principal  of  a  written  warranty  diiferent 
from  that  contained  in  the  instructions  of  the 
principal,  which  written  warranty  he  agreed 
to  send  to  his  principal  in  connection  with 
the  order,  held,  that  by  accepting  and  filling 
such  order  the  principal  became  bound  by 
such  written  warranty  although  it  had  not 
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been  sent  to  hira  and  brought  to  his  knowl- 
edge at  the  time  of  filling  the  order :  Davis 
V,  Danforth,  65-601. 

186^  A  person  who  constitutes  another  his 
i^nt  for  the  sole  of  an  article  of  mer- 
chandise, and  furnishes  to  him  the  kind  of 
warranty  he  is  authorized  to  give,  is  not 
bound  by  any  parol  warranty  which  the 
agent  may  make  to  a  purchaser  who  has 
knowledge  that  such  written  warranty  is 
furnished:  Wood  Mowing ,  etc,  Machine  Co. 
V,  Crow,  70-840. 

187.  A  vendor  of  personal  property  may 
engage  to  warrant  the  same  absolutely  or 
conditionally,  and  where  a  machine  was  sold 
with  a  conditional  warranty,  held,  that  a 
waiver  by  an  agent  without  authority,  either 
real  or  apparent,  of  the  condition,  was  no 
defense  to  a  failure  to  comply  therewith: 
Bomherger  v.  Griener,  18-477. 

Further  as  to  authority  of  agent  to  war- 
rant, see  Agency,  §§  44,  86,  87,  131,  213. 

188.  Ijii plied  warranty;  defeL*ts:  As  a 
general  rule  in  completed  sales  the  purchaser 
must  take  the  property  regardless  of  defects 
unless  there  has  been  an  express  warranty, 
false  representation,  or  fraudulent  conceal- 
ment ;  while  in  executory  sales  the  contract 
always  caiTies  an  obligation  that  the  article 
sold  shall  be  merchantable,  or  at  least  not 
have  any  remarkable  defects:  McClung  v. 
Kelley,  21-508. 

189.  Where  the  buyer  and  seller  have 
equal  means  of  knowledge  and  there  are  no 
false  representations  by  the  seller,  he  will  not 
be  liable  to  the  buyer  for  defects :  Street  v. 
Eider,  14-506. 

190.  Title:  In  every  sale  of  chattels  where 
the  seller  has  possession  and  he  sells  as  his 
own  and  not  as  agent,  the  law  implies  a  war- 
rant of  title.  Therefore  if  the  property  is 
taken  from  the  buyer  by  a  third  i)erson  from 
whom  it  was  stolen,  the  buyer  may  recover 
the  purchase  price  in  an  action  against  the 
seller:  Barton  v,  Faherty,  3  G.  Gr.,  827. 

191.  Upon  failure  of  titleihe  seller  is  liable 
to  the  buyer  for  purchase  money  with  inter- 
est :  Bowman  v,  Torr,  8-571. 

192.  Oral  evidence :  If  the  contract  of  sale 
is  in  writing  and  contains  no  warranty,  parol 
evidence  of  warranty  is  not  admissible 
where  it  is  not  averred  that,  by  reason  of 
fraud,  accident  or  mistake,  the  written  con- 


tract does  not  express  the  agreement  of  the 
parties :  Mast  v,  Pearce,  58-579. 

193.  Where  the  evidence  shows  that  there 
is  a  written  warranty,  a  party  cannot  recover 
on  a  different  contemporaneous  parol  war- 
ranty :  Shepherd  v.  Gilroy,  46-193. 

194.  In  an  action  upon  an  oral  warranty, 
evidence  of  a  written  warranty  is  not  admis- 
sible :  Murray  v.  Brooks,  41-45. 

195.  Under  an  allegation  of  a  written  war- 
ranty, evidence  of  a  parol  waiTanty  should 
not  be  admitted :  Barrett  v,  Wheeler,  66-560. 

196.  Breach  of  warranty  as  defense:  In 
an  action  for  the  purchase  money  of  chattels, 
the  purchaser  may  take  advantage  of  a 
breach  of  warranty,  either  as  to  the  quality 
or  title  of  the  chattel,  as  a  defense,  either  as- 
evidence  of  failure  of  consideration  or  in 
mitigation  of  damages :  Brandt  v,  Foster,  5- 
287. 

197.  The  purchaser  may  plead  damages 
sustained  by  breach  of  wan*anty  as  a  set-oft 
to  an  action  on  a  note  given  for  the  purchase 
money :  Donahue  v.  Prosser,  10-276. 

198.  If  a  note  is  given  for  the  sale  of  a 
patent- right,  and  the  right  thus  transferred 
is  warranted  and  a  breach  of  the  warrant}^  is 
established,  the  maker  of  the  note  has  a  good 
defense  against  the  same  in  an  action  thereon, 
by  the  payee,  on  the  ground  of  failure  of 

.consideration:  Hausesv,  Twogood,  12-582. 

199.  Paying  off  incnmbrances:  A  pur- 
chaser of  personal  property  with  warranty 
may  discharge  incumbrances  thereon  and 
set  off  the  amount  against  his  indebtedness 
for  the  purchase  price.  If  the  purchase 
money  is  not  all  paid  he  cannot  allow  the 
property  to  be  sold  under  such  incumbrances- 
and  recover  damages  on  the  breach  of  war- 
ranty against  the  seller :  Harper  v.  Dotson^ 
43-232. 

200.  Rescission  for  breach  of  warranty: 
A  vendee  has  an  option  to  retain  the  pur- 
chased article  and  recover  the  damages  sus- 
tained or  to  restore  the  article  within  a  rea- 
sonable time,  rescind  the  contract  and  re- 
cover the  price  paid :  Rogers  v.  Hanson,  35- 
283;  Jack  r.  Des  Moines  &  Ft.  D,  R,  Co,, 
53-399;  Avitnian  v.  Theirer,  34-272;  Case 
Threshing  Machine  Co.  v.  Haven,  65-359; 
Upton  Mfg.  Co.  v.  Huiske,  69-557 ;  King  v. 
Towsley,  64  73. 

201.  Failure  to  offer  to  return  within  a 
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reasonable  time  so  as  to  entitle  the  vendee  to 
rescind  will  not  defeat  his  right  to  recover 
damages:  Atdtman  v,  Theirer,  34-272. 

202.  If  the  vendee  elects  to  retain  the 
property  the  burden  is  on  him  to  show  the 
amount  of  damages  which  he  sustained  in 
consequence  of  the  failure  of  the  warranty : 
Case  Threshing  Machine  Co,  v.  Haven,  65- 
359. 

208«  If  the  purchaser  elects  to  rescind  for 
breach  of  warranty  the  law  requires  that  he 
shaU  make  the  election  at  once,  or  at  least 
within  reasonable  time  after  the  discovery  of 
the  breach:  Upton  Mfg,  Co,  v,  Euiske,  BO- 
SS?. 

204.  If  the  vendee  elects  to  rescind  in  such 
case,  it  is  his  duty  to  put  the  other  party  as 
nearly  as  possible  in  statu  quo,  by  return- 
ing the  property  in  the  same  condition  as 
nearly  as  possible  as  it  was  when  he  received 
it,  and  it  is  immaterial  that  the  warranty 
extends  to  a  period  beyond  that  at  which  the 
breach  of  warranty  is  discovered  and  the  re- 
turn may  be  made.  By  retaining  and  using 
the  property  after  the  discovery  of  the  breach 
the  purchaser  is  presumed  to  have  elected  to 
pursue  his  remedy  in  damages :  Ibid, 

205.  Where  plaintiff  contracted  to  deliver 
to  defendant  ten  carloads  of  barley  to  corre- 
spond with  a  sample,  and  one  of  the  carloads 
when  delivered  was  not  equal  to  the  sample, 
held,  that  the  defect  in  the  quality  consti- 
tuted a  breach  of  warranty,  and  that  the 
purchaser  might  retain  the  property  and  re- 
<xrvet  damages  for  such  breach:  Myer  v. 
Wheeler,  «5-390. 

206.  If  there  is  no  warranty  in  such  case, 
the  purchaser  electing  to  keep  the  property 
would  be  bound  to  pay  the  contract  price : 
Ibid. 

207.  Where  coupons  of  a  municipal  corpo- 
ration were  sold,  and  afterwards  in  a  quo 
warranto  proceeding  the  corporation  was  de- 
clared not  to  have  a  legal  existence  and  the 
coupons  thereby  became  void,  held,  that  it 
was  the  duty  of  the  purchaser,  if  he  could  do 
so  in  the  exercise  of  reasonable  diligence,  to 
collect  the  same  before  a  judgment  in  the 
quo  warranto  case,  and  that  having  used 
such  reasonable  diligence  to  collect  them,  he 
should  have  returned  them  within  a  reason- 
able time  to  the  seller,  but  that  after  the  de- 
cision in  the  quo  warranto  case,  no  offer  to 


collect  was  necessary,  as  it  would  have  been 
useless  to  compel  a  return  in  view  of  the 
worthlessness  of  the  coupons :  Figge  v,  HiU, 
61-480. 

208.  Where  the  purchaser  of  a  machine 
returned  it  and  brought  action  for  breach  of 
warranty  against  the  seller,  and  recovered 
an  amount  less  than  he  had  paid  for  the  ma- 
chine, held,  that  this  amounted  to  a  rescission 
of  the  contract,  and  plaintiff  or  his  grantee 
could  not  afterward  sue  for  the  machine  or 
the  price  thereof:  Clarke  v,  McOetchie,  49-487. 

209.  WaiTer  of  irarraaty:  In  sales  of 
personal  property  with  warranty  the  pur- 
chaser may  retain  the  goods,  and  bring  his 
action  for  damages  on  the  breach  of  war- 
ranty. Acceptance  without  subsequent  re- 
scission will  not  constitute  a  waiver  of  the 
warranty,  and  cases  holding  that  the  pur- 
chaser must  rescind  and  return  the  goods 
forthwith  apply  to  mere  executory  contracts 
where  the  chattels  may  generally  be  returned 
as  soon  as  they  are  found  not  to  satisfy  the 
contract,  and  do  not  apply  to  valid  sales  with 
warranty,  or  to  a  case  where  the  property 
could  not  have  been  returned  immediately 
or  rejected :  CaUanan  v.  Brown,  31-888. 

210.  It  is  competent  for  the  parties  to  pro- 
vide by  contract  that  a  particular  course 
shall  be  pursued  on  failure  of  the  warranty, 
and  if  by  such  contract  the  remedy  of  the 
vendee  is  limited  to  that  of  rescission,  and  the 
terms  and  methods  of  rescission  are  agreed 
upon,  the  vendee  is  limited  to  such  remedy : 
King  v,  TowsUy,  64r-75. 

211.  Return  of  property:  In  a  case  of 
breach  of  warranty,  in  which  it  is  stipulated 
that  the  vendee  may  return  the  article  and 
recover  bac^k  the  purchase  price,  he  cannot 
sue  for  such  purchase  price  nor  defend  an 
action  for  the  purchase  money  without  show- 
ing a  return  or  tender  of  the  article :  Will- 
iams V,  Donaldson,  8-108. 

212.  Where  an  authorized  agent  of  the 
seller  directs  the  purchaser  not  to  return  the 
article,  the  purchaser  is  thereby  relieved  from 
the  provisions  in  an  express  warranty  requir- 
ing return  to  bo  made  within  a  limited  time 
in  order  to  render  the  seller  liable:  PitsiU' 
owsky  V.  Beardley,  37-9. 

2^3.  Where  a  warranty  in  the  sale  of  a 
machine  provides  that  in  case  the  machine 
sold  does  not  comply  with  the  stipulations 
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the  seller  shall  be  notified  and  shall  have  op- 
portunity to  remedy  the  defects,  and  upon 
failure  to  do  so  may  substitute  another  ma- 
chine in  its  place,  it  is  necessary  in  suing 
upon  a  breach  of  such  warranty  to  allege  not 
only  the  defects,  but  notice  thereof,  or  waiver 
of  such  notice  and  opportunity  to  remedy 
such  defects,  and  failure  to  do  so  or  to  sub- 
stitute another  machine  in  its  place :  Davis 
V.  Bobinson,  67-365. 

214.  Where  a  warranty  provides  that  upon 
failure  of  the  machine  to  work  as  warranted 
the  seller  shall  have  written  notice  and  an 
opportunity  to  remedy  the  defects,  the  fact 
that  he  acts  upon  notice  given,  which  is 
not  such  as  required  by  the  warranty,  will 
constitute  a  waiver  of  such  written  notice : 
Ilnd. 

215.  In  a  contract  or  warranty  of  a  thresh- 
ing machine  it  was  provided  that  in  case  the 
machine  did  not  work  satisfactorily  the  seller 
should  be  notified  and  allowed  reasonable 
time  to  remedy  the  defect,  and  if  unable  to 
make  it  work  well  it  should  be  taken  back  to 
the  place  of  original  delivery  and  the  pay- 
ments refunded,  or  another  machine  of  the 
same  make  furnished  that  would  answer  the 
warranty.  The  machine  was  defective,  and 
on  notice  to  vendor  the  defect  was  not 
remedied,  whereupon  the  purchaser  tendered 
a  return  of  the  machine  upon  return  of  the 
notes  given  therefor  and  certain  freight 
charges  paid  by  him.  Held,  that  the  vendor 
had  an  option  of  returning  the  notes  or  fur- 
nishing a  perfect  machine,  and  the  demand 
of  the  purchaser  not  being  in  accordance 
with  the  terms  of  the  contract  did  not 
amount  to  a  rescission  of  the  contract :  Pitta* 
Sons  Mfg,  Co.  v.  Spitznogle,  54-86. 

210.  Where  it  w^as  stipulated  in  a  contract 
of  sale  of  a  machine  that  if  it  did  not  com- 
ply with  the  warranty,  and  after  notice  the 
vendor  did  not  make  it  comply  with  the  war- 
ranty, it  might  be  returned  and  the  vendor 
would  surrender  the  purchase  money  and 
notes,  or  supply  a  perfect  machine  in  its 
place,  held,  that  an  unconditional  delivery  of 
the  machine  at  the  railway  depot  where  it 
was  received,  subject  to  the  order  of  the 
vendor,  with  notice  to  him  to  that  effect,  was 
sufficient  to  constitute  a  rescission  of  the  con- 
tract :  Davis*  Sons  v,  Butrick,  68-94 

217.  In  a  particular  case,  ?ield,  that  the  i 


evidence  established  an  absolute  and  not  a 
conditional  warranty  and  that  return  of 
the  property  was  not  necessary  to  enable  the 
buyer  to  recover  upon  a  warranty  the 
amount  of  damages  suffered  by  him  on  ac- 
count of  defects  in  the  ordinary  warranty : 
McCormick  v.  DunviUe,  86-645. 

218.  Where  it  was  provided  in  a  contract 
of  warranty  that  upon  failure  of  the  ma- 
chine warranted  to  do  the  work  it  should  be 
returned  to  the  seller,  held,  that  declarations 
of  the  seller  to  the  buyer  that  he  would  not 
receive  the  machine  would  constitute  a 
waiver  of  the  duty  of  returning  the  machine 
in  order  to  recover  upon  the  warranty :  Pad- 
den  V.  Marsh,  84r-522. 

219.  Construction  of  warranty:  Where 
the  contract  of  warranty  in  the  sale  of  a 
combined  reaper  and  mower  ^as  that  if 
upon  one  day's  trial  it  did  not  work  the  pur- 
chaser should  give  notice,  held,  that  a  use  of 
the  machine  for  more  than  one  day  in  mow- 
ing without  notice  of  any  defect  would  not 
prevent  his  subsequently  giving  the  proper 
notice  upon  due  trial  and  failure  of  the  ma- 
chine to  work  as  k  reaper:  McCormick  v. 
Basil,  50-523. 

220.  Where  the  warranty  of  a  harvester 
contained  the  stipulation  that  the  use  of  the 
machine  in  cutting  five  acres  should  be  con- 
clusive evidence  that  the  warranty  was  ful- 
filled, hM,  that  proof  that  more  than  five 
acres  were  cut  with  the  machine  was  con- 
clusive although  that  amount  was  not  cut 
before  the  vendor's  agent  was  notified  that 
the  machine  would  not  work:  Bayliss  v, 
Hennessey,  54-11. 

221.  A  warranty  in  the  contract  of  sale  of 
a  machine,  that  two  experienced  binders 
could  do  double  work  on  the  machine,  hdd, 
to  mean  two  binders  experienced  as  grain 
was  ordinarily  cut,  and  not  experienced  in 
binding  on  the  kind  of  machinee  in  question: 
Qammar  v.  Bargain,  27-869. 

222.  Forfeiture  of  rights  under  war- 
ranty: Where  a  warranty  on  the  sale  of  a 
machine  provided  that  it  should  be  of  no 
effect  unless  payment  for  the  machine  was 
made  in  accordance  with  the  stipulations  at 
the  time  of  sale,  Jield,  that  the  failure  by  the 
buyer  to  deliver  to  the  seller  an  old  machine 
which  was  by  the  terms  of  the  sale  to  be  ac- 
cepted in  lieu  of  a  cash  payment  on  the  new 
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machine,  was  such  failure  to  comply  with  the 
terms  of  the  contract  as  to  payment  as  would 
forfeit  the  buyer's  right  to  rely  upon  the 
warranty :  Davis  v,  Robinson,  67-855. 

223.  Pleading  breach:  In  an  action  for 
breach  of  warranty  of  the  soundness  of  a 
horse  in  every  respect,  held,  that  it  was  suffi- 
cient to  allege  unsoundness  in  one  respect : 
Sehurtz  v.  Kleinmeyer,  86-892. 

S34.  Evidence:  In  an  action  for  breach  of' 
warranty  in  the  sale  of  agricultural  imple- 
ments it  is  not  competent  to  prove  that  all 
other  machinery  of  the  same  pattern  and 
manufacture,  sold  during  the  same  year, 
answered  the  warranty:  Murray  v.  Brooks, 
41-45. 

225.  Breach  of  warranty  that  a  machine  is 
well  made  and  of  good  material  is  not  estab- 
lished by  proof  merely  of  a  breakage,  which 
might  have  occurred  from  other  causes  than 
defective  workmanship  or  material :  Upton 
Mfg.  Co.  V.  Huiske,  69-557. 

2S6.  The  measure  of  damages,  in  an  ac- 
tion for  breach  of  warranty,  is  the  difference 
between  the  value  of  the  property  as  it  act- 
ually was  received  and  what  its  value  would 
have  been  if  it  had  been  as  warranted :  Case 
Threshing  Machine  Co.  v.  Haven,  65-859; 
Laoey  v.  Straughan,  11-258. 

227.  Upon  failure  of  title  the  seller  is  liable 
to  the  buyer  for  the  purchase  money  with  in- 
terest: Bowman  v.  Torr,  8-571. 

And  see  Damages,  §§  181-184. 
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SCHOOLS. 

General  provisions. 

District  townships  and  independent 
districts;  organization,  bound- 
aries, divisions,  etc. 

Powers  of  electors;  school  elec- 
tions. 

Powers,  duties  and  liabilities  of 
districts  and  their  directors 
and  other  officers ;  employment 
and  dismissal  of  teachers. 

County  and  state  superintendents. 

Length  of  school  ;  place  of  attend- 
ance OF  scholars;  rules;  powers 

OF  teacher. 

Indebtedness  of   districts;    taxa- 
tion. 
School-houses;  EREcnoN,  sites,  etc. 
School  funds;  school  lands. 


I.  General  provisions. 

1.  Constitntional  provisions:  The  legisla- 
ture is  given  full  power  to  make  needful  reg- 
ulations for  the  government  of  schools,  and 
this  power  has  been  by  the  legislature  given 
to  school  boards :  Burdick  v.  Babcock,  81-662, 
571. 

2.  Under  the  constitutional  provisions  for 
a  board  of  education  (which  has  since  been 
abolished),  held,  that  a  statute  providing  a 
full  system  of  public  instruction  for  the 
state  was  unconstitutional,  on  the  ground 
that  the  legislature  had  no  authority  to  pass 
Buch  an  act,  the  pjpwers  in  reference  to  such 
matters  being  committed  to  the  board  of 
education:  District  T'p  v.  Dubuque,  7-262; 
High  Schooi  v,  Clayton  County,  9-175. 

3.  Under  those  constitutional  provisions 
authorizing  an  amendment  by  the  legislature 
of  regulations  of  the  board  of  education,  held, 
that  an  alteration  of  an  act  of  the  board  so  as 
to  extend  and  apply  its  provisions  to  unin- 
corporated as  well  as  to  incorporated  cities 
and  towns  was  an  amendment  which  the 
legislature  might  properly  make :  Ft,  Dodge 
City  School  Dist.  v.  DistHct  T'p,  15-484. 

4.  High  schools  are  deemed  a  part  of  the 
common  school  system  of  the  state,  though 
they  are  not  to  derive  any  support  or  assist- 
ance from  the  school  fund:  High  School  v. 
Clayton  County,  9-175. 

5.  Colored  children:  The  constitutional 
direction  that  the  board  of  education  shall 
provide  for  the  education  of  all  the  youths 
of  the  state  prohibits  any  distinction  being 
made  between  white  and  colored  children: 
Clark  V.  Board  of  Directors,  24-266;  Smith 
V.  Directors,  40-518;  Dove  v.  Independent 
School  Dist.,  41-689. 


II. 


District  townships  and  inde- 
pendent districts;  organiza- 
tion,    boundaries,    divisions. 


J 


ETC. 


6.  Bonndarles:  It  is  contemplated  that 
school  districts  shall  coincide  in  boundary 
with  civil  townships.  The  only  exception  is 
found  in  the  provisions  (Code,  §  1797)  for  the 
case  where,  by  reason  of  streams  or  other  nat- 
ural obstacles,  a  portion  of  the  inhabitants  of 
a  township  cannot  with  reasonable  facility 
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enjoy  the  advantages  of  any  bcLooI  in  their 
township,  but  no  snch  restriction  exists  upon 
the  formation  of  independent  districts :  DUh 
trict  Tp  V.  Independent  Diet,  41-80. 

7.  There  is  now  no  provision  except  the 
section  just  refered  to  exempting  sub-districts 
from  the  requirement  that  they  shall  be  co- 
terminous with  the  district  township :  Large 
V,  District  Tp,  68-663. 

8.  Change  of  boundaries:  The  provisions « 
of  Code,  ^  1706,  as  to  change  of  boundaries 
of  sub-districts,  does  not  apply  to  independ- 
ent districts,  the  boundaries  of  which  can  be 
changed,  if  at  all,  only  under  other  statutory 
provisions:  Eaeon  v,  Douglass,  55-390;  In- 
dependent Dist,  V,  Independent  Dist,  65-590, 

9.  Biscoutinuanee:  The  district  board 
may  in  the  exercise  of  its  discretion  change 
the  sub-districts  and  dispense  with  a  new 
district  previously  created,  if,  in  the  exercise 
of  its  legal  discretion,  it  finds  such  action  to 
be  to  the  best  interest  of  all  parts  of  the  dis- 
trict: Morgan  V.  WUfley,  70-238. 

10.  Dlspnted  territory:  It  seems  that 
where  a  district  township  has  exercised  ju- 
risdiction over  certain  territory  claimed  by 
another  district,  by  collecting  taxes  there- 
from and  providing  schools  for  the  children 
therein  for  several  years,  during  a  portion  of 
which  time  the  other  district  has  withheld 
its  school  privileges  from  such  children  and 
made  no  claim  to  said  territory,  the  latter 
will  be  estopped  from  afterward  asserting  a 
claim  to  the  territory  in  dispute :  Independ- 
ent School  Dist.  V,  Hohson,  25-275. 

Division:  As  to  the  adjustment  of  taxation 
in  case  of  division  of  a  district  township,  see 
infra,  §§  166-170. 

11.  Apportionment  of  assets:  By  statu- 
tory provision  (Code,  §  1715)  in  reference  to 
division  of  assets  in  case  of  change  of  bound- 
aries or  division,  the  directors  constitute  a 
special  tribunal  to  make  division  of  assets 
and  liabilities.  Their  jurisdiction  for  that 
purpose  is  exclusive  and  their  decision  can- 
not be  collaterally  attacked:  Independent 
School  Dist,  V,  Independent  School  Dist,,  43- 
444;  District  Tp  v.  District  Tp,  45-104. 

12.  If  this  tribunal  fails  to  act  it  may  be 
compelled  to  do  so  by  mandamus,  but  appeal 
from  its  decision  cannot  be  had  to  the  courts : 
Ibid. 

13.  The  adjudication  of  the  directors  in 


the  division  of  assets  is  final  and  conclusive 
until  reversed  by  proper  proceedings.  Ap- 
peal in  such  case  lies  from  their  action  to  the 
coimty  superintendent:  Independent  School 
Dist  V.  Independent  School  Dist,  45-891. 

14.  The  failure  to  agree  refen*ed  to  in 
the  section  last  referred  to  is  a  disagreement 
of  the  directors  acting  as  a  tribunal  and  not 
a  failure  of  the  new  districts  to  agree :  Ibid, 

15.  In  making  the  division,  school-houses 
and  real  estate  used  for  school  purposes  are 
to  be  taken  into  account,  but  such  division 
need  not  result  in  the  partition  of  the  real 
estate:  Distru^  Tp  v.  District  Tp,  86-216. 

16.  Arbitration:  Where  the  boards  of  the 
two  districts  appoint  arbitrators  as  provided 
by  Code,  g  1715,  to  make  division  of  aasets 
and  liabilities,  a  court  of  equity  has  jurisdic- 
tion to  set  aside  their  award  for  gross  error  in 
computation,  etc.  In  such  a  case  an  appeal 
would  not  lie  to  the  county  superintendent: 
District  Tp  v.  District  Tp,  54-286. 

17.  The  arbitration  here  contemplated  is 
a  statutory  arbitration  (see  Code,  ^  8416- 
3431),  and  a  court  cannot  enter  up  judgment 
for  a  different  amount  than  that  taxed  in  the 
award:  District  Tp  v.  Independent  Dist,, 
60-141. 

IS.  Mandamus:  Where  it  appears  that 
the  respective  boards  of  directors  have  met 
and  failed  to  agree,  mandamus  may  be  main- 
tained to  compel  a  choice  of  au-bitrators,  bat 
not  to  compel  the  making  of  equitable  di- 
vision :  Case  v.  Blood,  68-486. 

19.  Bonds:  Where  a  portion  of  an  inde- 
pendent district  is  severed  and  restored  to  a 
district  township,  to  which  it  geographically 
belongs,  it  seems  that  bonds  issued  by  the 
independent  district  must  be  taken  into  ac- 
count in  apportioning  the  liabilities  between 
it  and  the  district  township,  although  the 
district  township  cannot  issue  such  bonds: 
Albin  V.  Board  of  Directors,  58-77. 

20.  Remedy  by  action:  Where  the  proper 
board  of  directors  has  made  a  division  of  as- 
sets and  liabities  upon  the  organization  of 
sub-districts  into  independent  districts  and 
then  has  ceased  to  exist,  an  action  in  equity 
may  be  maintained  to  effect  such  division, 
where  it  appears  that  the  one  originally 
made  was  inequitable  and  unjust,  and  there 
was  no  negligence  on  the  part  of  the  plaint- 
iff in  not  having  a  proper  division  made  by 
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the  board  while  in  existence:  Independent 
School  Dist,  V,  Independent  School  Dist,  41- 
321. 

21.  After  the  division  of  a  district  town- 
ship the  old  district  township  goes  out  of 
existence  entirely,  and  action  by  the  new 
township  for  division  of  assets  may  be 
brought  against  the  independent  districts 
formed  out  of  the  other  portion  of  the  old 
district  township.  In  such  case  an  action 
against  the  old  district  could  be  of  no  avail 
and  no  jurisdiction  would  be  acquired 
thereby:  District  Tpv,  Independent  Dist., 
ea-188. 

32.  The  provisions  as  to  division  of  assets 
in  case  of  division  of  boundary  or  division 
of  the  district  township  are  not  applicable  in 
case  of  an  action  by  one  district  township 
against  another:  District  Tp  t\  District  Tp, 
52-73. 

23.  Detaching  portionsof  district  r  There 
is  now  no  authority  for  attaching  territory 
atuated  within  one  district  township  to  an- 
other district  township  for  school  purposes 
except  as  provided  in  case  of  streams  or 
other  natural  obetades :  Large  v.  District  Tp, 
53-663. 

24.  The  same  rule  existed  prior  to  11 G.  A., 
ch.  143,  §  16,  and  Tield,  that  the  portion  of 
that  statute  which  legalized  the  organization 
of  sub-districts  previously  formed  in  accord- 
ance therewith  only  legalized  the  incorpora- 
^n  of  territory  of  one  district  township  into 
the  sub-district  of  another  township  where 
streams  or  other  obstacles  existed,  and  that 
where  no  such  ground  was  shown,  the  action 
of  the  directors  of  two  townships  in  attach- 
ing part  of  one  to  anotherwould  not  be  valid, 
and  the  township  to  which  territory  was  at- 
tached could  not  recover  from  the  other 
township  taxes  cqllected  within  such  terri- 
tOTy:  District  Tp  v.  District  Tp,  58-667. 

S6.  To  warrant  the  action  of  the  county 
superintendent  in  attaching  a  portion  of  a 
district  township  to  another  township,  the 
consent  of  the  directors  of  the  township 
from  which  the  territory  is  detached,  and 
the  existence  of  natural  obstacles,  must  both 
appear.  Otherwise  such  action  is  unauthor- 
ized and  void.  Some  action  may,  however, 
be  legalized  by  a  curative  act.  But  the  dis- 
trict township  cannot  be  deprived,  by  such 
curative  act,  of  taxes  already  levied  on  the 
Vol.  n— 81 


territory  at  the  time  the  transfer  was  made : 
Independent  Dist,  v.  Independent  Dist., 
62-616. 

26.  Whether  a  portion  of  one  district  town- 
ship, which  is  annexed  to  another  disti'ict 
township  for  school  purposes  is  properly  so 
annexed  or  not,  taxes  levied  and  collected 
upon  the  certificate  of  the  township  to  which 
the  territory  is  attached  should  be  paid  to 
such  township,  and  not  to  the  township  to 
which  the  territory  properly  belongs:  Dis- 
trict Tp  V.  FloetCy  5^-109. 

27.  Restoration  of  territory:  Under  Ckxle, 
§  1798,  providing  for  the  restoration  of  terri- 
tory which  has  been  set  into  an  adjoining 
county  or  township,  or  attached  to  an  inde- 
pendent district  in  an  adjoining  county  or 
township  for  school  purposes,  if  one  of  the 
townships  has  no  district  board,  the  restora- 
tion cannot  be  made  even  upon  the  written 
application  provided  in  such  section,  as  the 
concurrence  of  the  boards  is  necessary  though 
they  are  given  no  discretion:  Independent 
Dist,  V,  Durland,  45-53. 

28.  Where  a  restoration  of  territory  is 
agreed  to  and  no  time  fixed  therefor,  it  will 
be  considered  as  taking  place  the  first  of 
March  following;  and  taxes  collected  prior 
to  that  time  should  be  paid  to  the  township 
to  which  the  territory  had  previously  been 
attached:  District  Tpv,  Floete,  59-109. 

29.  The  provision  for  restoration  of  terri- 
tory applies  as  well  to  territory  incorporated 
into  an  independent  district  at  the  time  of 
its  organization  as  to  such  as  is  subsequently 
attached  thereto :  Albin  v.  Board  of  Direct- 
orSy  58-77. 

30.  Bi sorgan izat  ion :  Under  a  statute  pro- 
viding that  a  school  district  formed  of  parts 
of  two  or  more  civil  townships  should  be- 
come disorganized  and  the  portions  of  the 
different  townships  should  fall  to  the  juris- 
diction of  the  townships  to  which  they  be- 
long upon  the  removal  of  the  school-house, 
heldf  that  the  tearing  down  or  removal  of 
the  school-house  in  such  a  district  for  the 
purpose  of  the  erection  of  another  was  not 
a  removal  such  as  would  work  the  disorgan- 
ization of  tlie  district:  State  v,  McComiick, 
37-142. 

81.  Organization  of  indepen^^ent  dis- 
tricts: In  regard  to  the  formation  of  an  in- 
dependent district  as  authorized  by  Code, 
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S  1800,  it  is  a  prerequisite  that  there  shall  be 
a  specified  number  of  inhabitants »  and  that 
matter  may  be  inquired  into  by  quo  toar- 
ranto:  State  v.  Iiidependent  School  Dist,, 
29-264. 

82«  No  tillage  of  less  than  two  hundred 
inhabitants  within  its  limits  may  be  organ- 
ized into  an  independent  district.  The  in- 
habitants of  contiguous  territory  are  not  to 
be  added  to  the  Tillage  proper  in  order  to  in- 
crease the  number  to  two  hundred :  Allen  v. 
District  Tp,  70-436. 

88«  An  independent  district  may  be  formed 
from  territory  lying  in  adjoining  townships, 
either  in  the  same  or  different  counties,  and 
no  concurrent  action  of  the  school  author- 
ities of  the  two  townships  is  necessary: 
Independent  School  Dist  v.  Board  of  Super* 
visors,  25-305;  District  Tp  v,  Indepe^ident 
Dist.,  41-80. 

84.  It  is  not 'essential  that  the  boundaries 
of  the  city  and  the  school  district  should 
coincide,  and  the  extension  of  the  limits  of 
the  city  does  not  have  the  effect  of  enlarging 
the  limits  of  the  school  district  before  exist- 
ing: State  V,  Independent  School  Dist.,  46- 
426. 

85.  The  extent  of  the  territory  which  may 
be  included  with  the  city  or  town  in  the  in- 
dependent district  is  not  limited :  Ft.  Dodge 
City  School  Dist.  v.  District  Tp,  15-434. 

88.  Whether  territory  is  so  contiguous  to  a 
town  as  to  be  properly  included  with  it  in  the 
same  independent  district  is  a  question  to  be 
settled,  at  least  in  tlie  first  instance,  by  the 
school  officers:  Indepe^vdent  Dist.  v.  Board 
of  SupervisorSy  51-658. 

87.  Consolidatioii  of  independent  dis- 
tricts: Where  there  is  no  written  request  of 
electors  nor  proper  action  of  the  board  of 
directors  looking  toward  the  consolidation 
of  independent  districts,  and  the  notice  of 
election  does  not  properly  specify  its  object, 
an  election  on  the  question  of  consolidation 
will  be  void  and  tlie  original  independent 
districts  will  be  still  in  existence :  State  v. 
Leverton,  53-488. 

88.  Attaching  territory:  An  appeal  will 
lie  from  an  action  of  a  board  in  refusing  in 
a  proper  case  to  attach  a  portion  of  a  dis- 
trict township  to  an  independent  district  for 
school  purposes.  If  the  board  refuses  to  act 
upon  the  application,  their  action  may  be 


compelled  by  mandamus  at  the  suit  of  a 
private  citizen:  Hightower  v,  Overhaulaer, 
66-347. 

89.  A  party  will  not  be  estopped,  by  a  re- 
fusal of  the  board  to  allow  the  application, 
from  presenting  a  subsequent  application  and 
insisting  upon  its  consideration :  Ibid, 

40.  Elections:  An  election  upon  the  ques- 
tion as  to  the  organization  of  an  independent 
district  must  be  conducted  as  to  the  time  of 
opening  the  polls,  etc.,  according  to  the  pro- 
visions as  to  other  school  elections,  and  if  not 
so  conducted  the  proceedings  will  be  void: 
Dist.  Tp  V.  Independent  Dist,  84-806. 

41.  Where  the  question  of  a  separate  or- 
ganization was  submitted  only  to  the  voters 
within  the  city,  and  not  to  those  within  the 
territory  included  in  the  contemplated  dis- 
trict, but  outside  of  the  city,  the  election 
was  held  void,  although  the  majority  in  the 
city  was  greater  than  the  total  number  of 
voters  in  such  other  territory:  Fort  Dodge 
City  School  Dist.  v.  District  Tp,  17-85. 

42.  Disputed  territory:  Where  territory 
is  included  in  each  of  two  independent  dis- 
tricts the  one  first  taking  steps  to  organize  is 
entitled  to  it :  Independent  Dist.  v.  Board  of 
Supei^visors,  51-658. 

48.  Where  a  sub-district  had  been  formed 
but  no  director  elected,  and  in  pursuance  of 
steps  taken  before  the  formation  of  the  new 
district  the  sub-districts  of  the  township,  in- 
cluding the  new  one,  voted  for  organization 
into  independent  districts  and  the  new  sub- 
district  then  properly  completed  its  organiza- 
tion as  an  independent  district,  held,  that  it 
was  properly  organized :  Independent  School 
Dist.  V.  Independent  School  Dist.,  48-157. 

44.  Where  the  legislature  legalized  the  or- 
ganization of  an  independent  district,  held, 
that  such  legalization  did  net  operate  to  make 
a  part  of  the  district  territory  which  had 
previously  been  organized  into  a  separate  in- 
dependent district :  Ibid. 

45.  Cliange  of  boundaries:  The  board  of 
directors  of  an  independent  district  has  no 
power  to  change  its  boundaries ;  if  that  can 
be  done  at  all,  it  should  be  done,  it  seems,  by 
the  county  superintendent:  Eason  v.  Doug- 
lass, 55-390;  Independent  Dist.  v.  Independ- 
ent Dist.,  65-590. 

48.  Liability  for  debts  of  old  districts: 
Where  a  school  district  as  it  existed  under 
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previous  statutes  was  by  the  act  of  1858 
abolished  and  a  system  of  district  townships 
organised,  lield,  that  the  liability  of  the 
school  district  could  be  enforced  against  the 
district  township:  McDonald  v.  School  Diet,, 
1M69. 

47.  But  in  such  case,  heldy  that  an  action 
against  the  onginal  school  district  could  not 
be  maintained:  Runyan  v.  School  Dist,^  IZ- 
184. 

48.  The  formation  of  a  sub-district  into  an 
independent  district  cannot  prejudice  the 
rights  of  persons  holding  claims  against  the 
district  township  for  compensation  for  build- 
ing school-houses  in  the  original  sub-district. 
So  far  as  such  creditors  are  concerned  the 
district  township  is  to  be  treated  as  if  no  part 
of  it  had  been  organized  into  independent 
districts:  Stevenson  v.  District  Tp,  a5-462. 

49.  When  a  district  township  is  thus  di- 
vided into  independent  districts,  the  old  dis- 
trict township  ceases  to  exist:  District  Vp 
V.  Independent  Dist,  38-220. 

50.  The  new  independent  district  is  not 
liable  for  the  debts  of  the  original  sub-dis- 
trict from  which  it  is  formed.  Such  debts, 
being  claims  against  the  district  township, 
may  be  enforced  by  action  against  all  the 
independent  districts  which  have  been  formed 
cot  of  it,  and  a  judgment  may  be  rendered 
against  them  jointly,  which  may  be  enforced 
against  any  one  of  them,  leaving  the  ques- 
tion as  to  the  apportionment  of  such  judg- 
ment to  be  settled  between  the  districts 
themselves:  KnoxviUe  Nat.  Bank  v.  Inde- 
pendent Diet,  40-612;  Independent  School 
Digt.  V.  District  Court,  48-182;  Kennedy  v. 
Independent  School  Dist.,  48-189;  District 
Tp  V,  District  Tp,  52-73. 

51.  Taxes  paid  to  wrong  district:  Where 
certain  lands  in  one  township  were  set  over 
into  another  for  school  purposes  and  both 
townships  certified  a  percentage  of  tax  for 
school  purposes  differing  in  amount,  and  the 
township  in  which  the  lands  were  situated 
received  the  money  under  its  levy  and  the 
other  levy  was  never  collected,  held,  that  as 
the  tax  collected  was  not  the  one  levied  by 
the  township  to  which  the  lands  were  at- 
tached, the  latter  could  not  maintain  an  action 
for  money  had  and  received  against  the  for- 
mer on  account  of  the  tax  collected :  District 
Tp  17,  District  Tp,  27-823. 


III.  Powers  of  electors  ;  school 

ELECTIONS. 

52.  Course  of  study:  The  electors  may 
provide  that  music  shall  be  taught  in  the 
schools  of  the  district:  Bellmeyer  v.  Inde- 
pendent Dist,,  44-564. 

58.  Use  of  sciiool-hoase  for  religious 
purposes:  Under  the  power  to  direct  the 
sale  or  other  disposition  of  the  school-house, 
etc.,  the  electors  may  authorize  the  use  of 
such  house  for  purposes  of  religious  worship, 
Sabbath  schools,  etc. :  Dams  v,  Boget,  50-11 ; 
Townsend  v,  Hagan,  35-194. 

54.  Discharge  of  indebtedness:  Theelect- 
ors  of  a  district  township  have  no  power  to 
authorize  the  discharge  of  a  debtor  of  the 
district  without  consideration:  District  Tp 
V,  Thomas,  59-50. 

55.  Elections :  It  being  provided  by  statute 
that  in  case  of  an  election  in  an  independent 
school  district  on  the  question  of  its  organi- 
zation, the  polls  shall  be  opened  from  9  A.  M. 
to  4  P.  M.,  field,  that  an  election  for  that 
purpose  held  at  1  o^clock  P.  M.  was  unau- 
thorized and  illegal,  and  that  the  vote  thereat 
in  favor  of  such  organization  was  without 
effect:  District  Tpv,  Independent  Dist,  34- 
306. 

50.  The  provisions  as  to  sub-district  meet- 
ings (see  Code,  §  1719)  contemplate  a  meeting 
and  also  an  election,  and  where  the  polls 
were  only  kept  open  forty  minutes  and  votes 
were  refused  which  were'  offered  a  few 
minutes  after  such  polls  were  closed,  held, 
that  the  proceedings  were  invalid :  State  ex 
rel  V.  Wollem,  87-131;  S.  C,  39-380. 

IV,  Powers,  duties  ajw  liabilities 

OF  DISTRICTS  AND  THEIR  DIRECT- 
ORS AND  OTHER  OFFICERS;  EM- 
PLOYMENT AND  DISMISSAL  OF 
TEACHERS. 

57.  General  powers:  A  school  district  is  a 
body  corporate,  with  the  power  to  hold  prop- 
erty and  be  a  party  to  suits  and  contracts: 
Baker  V,  Chambles,  4  G.  Gr.,  428. 

As  to  general  powers  of  Municipal  Cor- 
porations, see  that  title,  I,  b. 

58.  Powers  of  directors ;  what  expenses 
authorized:  Lightning  rods  are  not  such  an 
expense  as  may  be  paid  for  out  of  the  con- 
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tingent  fund,  and  an  order  for  that  purpose 
drawn  upon  such  fund  is  prima  facie  in- 
valid :  Wolf  V.  Independent  School  Dist.,  51- 
432 ;  MonticeUo  Bank  v.  District  Tp,  51-350. 

59.  The  board  of  directors  has  no  authority 
to  bind  the  district  township  for  insurance  of 
building,  furniture,  etc. :  Ainerican  Ins,  Co. 
V.  District  Tp,  55-606. 

60.  The  directors  have  authority  to  bind  a 
district  for  expenses  incurred  in  procuring  a 
highway  to  run  by  a  school-house  in  case 
such  house  is  not  located  upon  a  highway : 
Independent  Dist,  v.  Kellyy  55-568. 

61.  Repairs  proper  may  be  contracted  and 
paid  for  out  of  the  contingent  fund,  without 
being  previously  authorized  by  a  vote  of  the 
electors ;  but  where  they  amount  to  remodel- 
ing or  rebuilding,  they  should  not  be  under- 
taken unless  authorized  by  such  vote:  Will- 
iams V.  Peinnyt  26-436. 

As  to  authority  to  contract  for  building  and 
repairing  school-houses,  see  infra^  g§  180-183. 

62.  Appnratnsi,  etc. :  The  board  of  direct- 
ors of  a  district  township  are  without  power 
to  make  contracts  to  purchase  apparatus, 
maps,  charts,  etc.,  thereby  creating  an  in- 
debtedness without  being  first  authorized 
thereto  by  the  vote  of  the  electors :  Taylor  v. 
District  Tp,  26-281;  Manning  v.  District 
Tp,  28-382. 

63.  Although  by  statute  the  board  cannot 
contract  indebtedness  for  apparatus,  etc., 
but  are  limited  to  the  use  of  unappropriated 
contingent  funds  on  hand  for  such  purposes, 
yet  a  contract  for  the  purchase  of  such  ap- 
paratus to  be  paid  for  in  the  future  does  not 
necessarily  imply  that  there  is  no  such  fund 
and  such  credit  is  not  necessarily  void :  Bell- 
meyer  v.  Independent  Dist,,  44-564. 

64.  An  independent  district  has  power  to 
determine  that  music  shall  be  taught  in  the 
school  as  a  branch  of  education,  and  if  it 
does  so  determine,  the  board  may  properly 
contract  for  the  purchase  of  a  musical  instru- 
ment out  of  any  unappropriated  fund  in  their 
hands:  Ibid, 

65.  Ratification:  The  directors  cannot,  by 
any  acts,  render  the  district  liable  upon  an 
implied  contract,  or  make  valid  by  ratifica- 
tion a  contract  which  they  have  no  authority  i 
to  make  directly ;  and  the  use  in  the  schools 
of  apparatus,  etc.,  the  purchase  of  which  is 
without  authority,  will  not  render  the  dis- 


trict liable:  Taylor  v.  District  Tp,  25^T; 
Manning  v.  District  T%  28-832. 

66.  A  school  district  may,  through  officers 
having  authority  to  contract  for  it,  adopt 
any  contract  of  oflScers  acting  de  facto;  and 
thus  officers  after  legal  incorporation  may 
ratify  an  act  done  before  such  incorporation : 
Dubuque  Female  College  v.  District  T*p,  18- 
555. 

67.  Where  the  evidence  shows  that  the  di- 
rectors and  other  officers  knew  of  the  serv- 
ices rendered  and  the  materials  furnished 
in  constructing  buildings  under  a  parol  con- 
tract not  binding  on  the  district,  held,  that 
acquiescence  therein  by  such  officers,  and 
appropriation  thereof  to  the  use  of  the  town- 
ship, constituted  a  ratification  binding  upon 
such  township:  Bellows  v.  Distinct  Tp, 
70-320. 

68.  While  use  of  the  buildings  by  school 
children  may  not  alone  authorize  the  finding 
of  'a  ratification,  yet  that  fact  is  evidence  to 
be  considered  with  other  matters  from  which 
ratification  may  be  presumed :  Ibid, 

69.  Buildings  in  question  being  outbuild- 
ings in  connection  with  the  school-house, 
built  under  a  valid  contract,  held,  that  if  the 
acceptance  of  the  main  building  was  not  in- 
tended to  include  the  acceptance  of  the  out- 
buildings, the  officers  should,  by  some  proper 
act  have  prohibited  the  use  of  them,  and 
notified  the  contractor  thereof :  Ibid, 

70.  Change  of  contract:  The  board  of  di- 
rectors acting  for  a  school  district  has  power 
to  change  a  contract  already  made,  even 
though  such  change  operates  to  release  siire^ 
ties  on  the  contract:  Independent  Dist  v, 
Beichard,  50-98. 

71.  Yerbal  contracts:  A  contract  which 
the  board  of  directors  is  authorized  to  make 
will  not  be  void  because  no  record  thereof  is 
made.  Within  the  scope  of  their  powers 
they  may  be  bound  by  verbal  contracts: 
Bellmeyer  v.  Independent  Dist.,  44-564; 
Athearn  v.  Independent  Dist,,  33-105. 

72.  Beleai^e  of  claim :  The  board  of  di- 
rectors has  no  authority  to  release  a  lawful 
claim  of  the  district  against  an  officer  for 
money  coming  into  his  hands :  District  Tp 
i\  Morton,  37-550. 

Rules:  As  to  powers  of  directors  to  make 
rules  for  government  of  school,  see  infra, 
ii  123-127. 
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78.  Whether  schools  shall  be  taught: 
The  board  has  authority  to  direct  that  no 
school  shall  be  taught  in  a  certain  sub-district 
during  a  particular  perio<),  and  a  contract  for 
the  employment  of  a  teacher  made  by  the 
sab-director  in  violation  of  such  provision 
will  be  void :  Potter  r.  District  T'p,  40-369. 

74.  The  power  of  a  board  to  rent  a  room 
and  employ  a  teacher  for  the  accommodation 
of  any  five  scholars,  as  authorized  by  Code, 
§  1725,  is  discretionary,  and  their  action  in 
refusing  to  exercise  such  power  cannot  be 
questioned,  except  by  appeal  to  the  county  su- 
perintendent :  Aanarison  v.  Anderson,  70-102. 

75.  IndiTidnal  action  not  binding^:  The 
assent  of  a  majority  of  the  members  of  the 
board  of  directors  of  the  district  township 
individually  to  a  proposition  will  not  bind 
the  district.  An  action  to  be  binding  must 
be  that  of  the  board  as  a  body :  Herrington 
r.  District  T%  47-11. 

76.  Where  individual  members  of  the 
board  were  procured  to  sign  their  names  in- 
dividually to  a  contract  for  school  supplies, 
oonditioned  that  it  should  be  binding  when 
signed  by  a  majority  of  the  members  of  the 
board,  held,  that  such  contract  was  in  con- 
travention of  the  policy  of  the  law  and  void, 
where  it  was  procured  by  misrepresentation 
as  to  the  fact  that  the  president  of  the  board 
had  agreed  to  sign  such  contract:  Mills  v, 
Collins,  67-164. 

77.  Contracts  which  the  directors  of  an  in- 
dependent disti'ict  are  authorized  to  make 
will  be  binding  upon  the  district,  although 
exeaited  by  them  individually  and  not  while 
acting  as  a  board.  Their  powers  are  the 
same  as  those  of  a  sub-director :  Atheamv, 
Independent  Dist,  83-105. 

78.  IndiTldniil  liability:  A  contract 
signed  by  the  directors  in  their  official  ca- 
pacity and  attested  by  their  secretary,  held 
binding  upon  the  district  and  not  upon  the 
directors  individually :  Independent  Dist.  v. 
Seichard,  50-9a 

79.  Where  the  language  of  a  note  was, 
"We  the  undersigned,  directors  of  school 
district  Na  4,  .  .  .  promise  to  pay,"  etc., 
and  it  was  signed  by  the  directors  in  their  in- 
dividual names,  without  official  designation, 
hdd,  that  the  note  was  binding  on  the  dis- 
trict, and  the  directors  were  not  individually 
liable:  Baker  v.  ChavMes,  4  G.  Or.,  438. 


80.  So  held,  also,  where  the  note  read. 
"We,  the  board  of  school  district  No.  1, 
.  .  .  promise  to  pay,"  and  was  signed  by 
the  directors  with  their  individual  names: 
Lyon  V.  Adamson,  7-509. 

81.  The  directors  or  trustees  are  not  liable 
to  a  personal  action  for  damages  at  the  suit 
of  a  teacher  whom  they  have  employed,  for 
wrongfully,  unjustly  and  illegally  refusing 
to  allow  him  to  enter  on  his  duties :  Cham- 
berlain V.  Clayton,  66-831. 

83.  Records:  Failure  of  the  directors  to 
make  proper  entry  of  a  contract  upon  their 
records  will  not  defeat  such  contract: 
Atheam  r.  Independent  Dist.,  33-105. 

88.  Contracts  ivith  sab-directors:  A  dis- 
trict township  is  bound  by  the  contracts  of 
its  sub-directors :  Ibid. 

84.  Employment  of  teachers:  The  board 
may  restrict  the  sub-director  to  the  employ- 
ment of  a  certain  class  of  teachers,  or  pro- 
hibit his  employing  a  certain  specified  teacher, 
where  such  teacher  has  proved  unsatisfac- 
tory, and  a  contract  made  in  violation  of 
such  restriction  would  be  invalid :  Thompson 
V.  Linn,  35-361. 

85.  Under  the  statute  providing  that  the 
sub-director  shall  make  contracts  for  the  em- 
ployment of  teachers  in  his  sub-district,  and 
that  such  contracts  shall  be  approved  by  the 
president  and  reported  to  the  board  of  direct- 
ors, the  approval  of  the  president  is  essential, 
and  a  resolution  of  the  board  for  the  employ- 
ment of  a  teacher  will  not  be  binding,  nor 
amount  to  a  valid  ratification  of  a  previous 
contract :  Oambrell  v.  District  Tp,  54-417. 

86.  A  contract  of  directors  witli  a  teacher, 
even  though  originally  not  binding,  because 
not  properly  executed,  will  be  ratified  and 
become  binding  by  partial  payment  to  the 
teacher  who  has  properly  performed  his  con- 
tract, such  payment  being  in  accordance 
with  the  terms  of  the  contract  for  services 
rendered  under  it  with  knowledge  of  the 
facts  and  without  dissent :  Atheam  v.  Inde- 
pendent Dist,  83-105. 

87.  Where  a  verbal  contract  of  employ- 
ment of  a  teacher  was  partly  performed  on 
each  side,  held,  that  there  was  such  ratifica- 
tion by  the  district  as  to  be  binding  upon  it : 
Cook  V.  Independent  School  Dist,  40-444. 

88.  Where  the  contract  was  signed  the  day 
school  commenced  and  left  with  the  sub- 
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director,  held,  that  it  was  his  duty  to  file  it 
with  the  president  and  secure  his  approval, 
and  the  teacher  being  permitted  to  enter 
upon  the  performance  of  her  duties,  might 
presume  that  it  was  approved ;  and  that  the 
absence  of  such  approval  would  not  deprive 
her  of  the  right  to  recover  compensation 
thereunder :  Conner  v.  District  Tp,  83-375. 

89.  A  contract  of  a  teacher  with  a  person 
assuming  to  be  a  sub-director,  but  not  so 
either  de  facto  or  dejure^  the  teacher  knew 
or  had  reason  to  believe,  held  not  to  be  bind- 
ing upon  the  disti'ict :  Bennett  v.  District  Tp, 
53-687. 

00.  It  is  the  duty  of  the  president  to  de- 
termine  whether  the  contract  of  the  sub- 
director  conforms  to  the  provisions  of  law, 
and  give  or  withhold  his  approval  accord- 
ingly. If  he  withhold  approval,  though 
erroneously,  the  contract  is  inoomplete.  An 
action,  however,  may  be  maintained  on  the 
contract  if  it  has  been  performed  without 
objection  on  the  part  of  the  district,  or  part 
payment  has  been  made  thereunder  for  serv- 
ices rendered,  or  there  have  been  other  acts 
upon  the  part  of  the  district  evincing  an  in- 
tention to  ratify  the  contract  and  waive  its 
formal  approval.  But  where  the  services 
were  rendered  after  notification  by  the  pres- 
ident that  he  would  not  approve  the  contract, 
and  there  is  no  proof  that  the  services  were 
accepted  or  the  contract  ratified,  the  mere  ren- 
dering of  the  services  will  not  entitle  plaintiff 
to  recover :  Ptocc  v.  District  T^p,  56-573. 

91.  DisinUsiil  of  teacher:  Under  a  con- 
tract by  which  a  teacher  agi'eed  to  faithfully 
and  impartially  govern  and  instruct,  etc., 
and  to  strictly  conform  to  the  rules  and  regu- 
lations established  by  the  board,  etc.«  and 
that  the  suhdirector  should  have  power 
to  dismiss  the  teacher  for  a  violation  of  any 
of  the  stipulations  of  the  contract,  held,  that 
the  teacher  might  be  dismissed  by  the  sub- 
director  for  failure  to  properly  manage  and 
control  the  school  although  not  unfaitliful  in 
efforts  to  do  so:  Eastman  v.  District  Tp,  21- 
590. 

92.  Under  the  present  statutory  provision 
(Code,  §  1734),  the  action  of  a  board  of  di- 
rectors in  discharging  a  teacher  is  judicial 
and  not  ministerial:  Smith  v.  District  Tp, 
42-523. 

93.  Where  a  teacher  is  discharged  by  tlie 


board  without  a  full  and  fair  investigation 
of  the  case  at  a  meeting  convened  for  that 
purpose,  at  which  the  teacher  is  permitted  to 
be  {^resent  and  make  defense  as  required  by 
statute,  the  remedy  of  the  teacher  is  by  ap- 
peal to  the  county  superintendent,  and  if  he 
does  not  pursue  such  appeal  he  cannot  re- 
cover in  an  action  for  damages  for  such  im- 
proper discharge :  Kirkpatrick  v.  Independ- 
ent Dist,  53-585. 

94.  The  power  and  duty  imposed  upon  a 
board  of  directors  with  reference  to  the  dis- 
charge of  a  teacher  partakes  of  a  judicial 
character,  and  the  teacher  who  has  been  dis- 
charged by  the  board  has  no  remedy  in  court 
until  it  has  been  determined  by  the  county 
superintendent  that  the  discharge  was  i^rong- 
ful  or  unlawful.  The  parties  are  concluded 
as  to  the  question  involved  in  the  controversy 
by  the  decision  wliich  shall  be  officially  made 
in  the  proceedings:  Park  v.  Independent 
School  Dist,,  65-209. 

95.  Pending  the  appeal  by  the  teacher  from 
the  decision  of  the  board  discharging  him, 
and  the  further  appeal  by  the  board  from 
the  decision  of  the  county  superintendent 
declaring  such  discharge  invalid,  the  teacher 
is  under  no  obligation  to  perform  or  offer  to 
perform  services  required  by  his  contract, 
but  upon  final  decision  by  the  superintendent 
of  public  instruction  declaring  the  discharge 
illegal,  he  should  perform  or  tender  the  per- 
formance of  the  duties  remaining  due  from 
him  under  the  contract  in  order  to  enable 
him  to  recover  for  breach  of  contract  for  that 
time:  Ibid, 

96.  Eligibility  to  school  offices:  There  is 
nothing  in  the  constitution  prohibiting 
women  from  holding  school  offices,  and  the 
legislature  has  power  to  make  good^  retro- 
spectively, thcelection  of  a  woman  to  such 
office,  although  women  were  not  eligible  to 
the  office  at  the  time  of  the  election.  (See 
16  G.  A.,  ch.  136;  McClain^s  Ann.  Stat.,  492): 
Huff  V,  Cook,  44-639. 

97.  Qaalirying:  By  provisions  of  statute  a 
sub-director  may  qualify  on  or  before  the  day 
fixed,  by  appearing  before  some  officer  au- 
thorized to  administer  oaths  and  taking  the 
oath  of  office.  Failure  to  appear  at  the  meet- 
ing of  the  board  next  ensuing  does  not  pre- 
vent such  qualification  being  valid ;  Betiuett 
v\  District  Tp,  53-687. 
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98.  The  written  evidence  of  such  qualifica- 
tion is  not  required  to  be  filed  with  the  sec- 
retary: Ibid. 

99.  Compensation:  Directors  are  not  by 
law  allowed  compensation  for  their  services, 
and  the  board  cannot  employ  one  of  its  mem- 
bers to  oversee  and  complete  a  contract  for 
the  erection  of  a  school-house  left  unfinished 
by  the  contractor  and  bind  the  district  to 
compensate  him  therefor:  Moore  v.  IndC' 
pendent  Dist,  55-654. 

100.  Where  no  compensation  has  been  al- 
lowed to  the  treasurer  of  a  school  district  the 
sureties  on  his  bond  cannot,  in  an  action 
against  them  for  default  of  their  principal, 
offset  any  claim  for  compensation  on  his 
part:  Independent  School  Dist,  v.  McDonald^ 
38-564. 

101.  Powers  of  president:  The  president 
of  the  board  is  not  authorized  to  employ 
counsel  to  represent  the  board  in  case  of  ap- 
peal from  its  action :  Templin  v.  District  T'p, 
aMll. 

lOS.  Secretary;  records:  A  provision  as 
to  keeping  the  records  of  the  board,  held  di- 
rectory merely ;  and  the  fact  that  the  records 
were  kept  on  loose  sheets  of  paper  was  held 
not  to  render  the  proceedings  void :  Higgins 
V.  Reed,  8-298. 

108.  Powers  of  treasurer:  The  treasurer 
of  a  school  district  is  an  officer  thereof  in 
such  sense  that  service  of  notice  upon  him 
is  binding  on  the  district :  Kennedy  t\  Inde- 
pendent School  Dist,,  48-189. 

104.  The  treasurer  of  a  district  township 
has  no  authority  to  bind  the  township  by  his 
contract  or  admissions :  Carpenter  v.  District 
Tp,  58-335. 

105«  Liability  of  treasurer:  The  treas- 
urer of  a  school  district  is  absolutely  liable 
for  money  coming  into  his  hands  by  virtue 
of  his  office,  regardless  of  the  cause  or  cir- 
cumstances of  the  loss.  Proof  of  a  special 
deposit  of  such  money  in  a  bank  which 
afterwards  becomes  insolvent  will  not  ex- 
cuse him :  District  T'p  v,  Hardinbrook,  40- 
180. 

108.  The  treasurer  is  absolutely  liable  on 
his  bond  for  the  performance  of  the  duties 
of  holding  and  paying  out  money,  and  will 
not  be  excused  for  loss  by  showing  the  exer- 
cise of  due  diligenoe  and  care :  District  Tp 
V,  Morton,  87-550. 


107.  Nor  will  he  be  excused  upon  showing 
that  the  money  was  destroyed  by  inevitable 
accident:  District  Tpv,  Smith,  89-9. 

Y.    County  and  state  superintend- 
ents. 

108.  Granting  eertiflcates:  It  is  discre- 
tionary with  a  county  superintendent  to 
grant  a  teacher's  certificate,  and  he  cannot 
be  compelled  to  do  so  by  mandamus:  Bailey 
V,  Ewart,  53-111. 

109.  Revocation  of  certificate:  The  su- 
perintendent cannot,  by  injunction,  retrain 
a  teacher  whose  certificate  he  has  revoked, 
from  teaching  school,  nor  the  officers  from 
paying  for  such  services ;  but  it  seems  a  resi- 
dent of  the  district  might  do  so :  Perkins  v. 
Wolf,  17-228. 

110.  Examination  of  teachers:  There  is 
no  authority  for  the  superintendent  charg- 
ing the  county  for  examining  teachers  on 
any  other  days  than  those  specified  by  stat- 
ute. (See  Ck)de,  §1766):  FarreUv.  Webster 
County,  49-245. 

111.  Salary:  The  sworn  statement  of  the 
superintendent  as  to  the  number  of  days  on 
which  he  is  necessarily  engaged  in  the  per- 
formance of  official  duties  is  not  conclusive 
upon  tlie  board  in  determining  his  compensa- 
tion, and  the  board  cannot  be  obliged  by 
mandamus  to  allow  the  amount  so  shown  to 
be  due :  Bean  r.  Board  of  Supervisors,  51-53. 

112.  Appeals:  The  statutory  provision 
(Code,  g  1829)  authorizing  an  appeal  to  the 
county  superintendent  from  a  decision  or 
order  of  a  district  board  of  directors  does  not 
clothe  the  superintendent  with  judicial  pow- 
ers: SclioolDist  Tp  V.  Pratt,  17-16. 

113.  Mandamus  to  compel  action  by  a 
district  board  will  not  lie  where  the  aggrieved 
party  has  a  right  of  appeal  to  the  county 
superintendent:  Marshall  v.  Sloan,  35-445. 

114.  Where  a  positive,  official  duty  is  en- 
joined upon  a  board  of  directors,  which  is 
not  discretionary,  an  appeal  from  the  board 
is  not  such  a  plain,  si)eedy  and  adequate 
remedy  that  such  duty  may  not  be  enforced 
by  mandamus:  Benjamin  v.  District  Tp,  5(V- 
648. 

115.  A  teacher,  claiming  that  he  is  wrong- 
fully dischai'ged  by  the  board  for  incom- 
petency without  being  heard,  should  appeal 
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He  cannot,  without  doing  so,  maintain  an 
action  for  his  salary  on  the  ground  that  such 
dismissal  is  void :  Kirkpatrickv,  Independent 
School  Disty  53-585. 

116.  Cases  wherein  the  jurisdiction  and 
power  of  directors  are  brought  in  question, 
and  wherein  questions  arise  involving  the 
construction  of  statutes  conferring  power 
upon  school  officers,  may  properly  be  brought 
in  the  courts,  as  by  vtiandamus  for  instance, 
without  prosecuting  the  appeal  here  pro- 
vided. So  held  as  to  power  of  directors 
to  make  certain  rules,  under  which  plaintiff 
was  excluded  from  scliool:  Perkins  v. 
Board  of  Directors,  56-476. 

117.  Appeal  from  action  of  directors  in  ap- 
portioning the  assets  and  liabilities  of  new 
districts  under  Code,  §  1715,  may  be  taken  as 
here  provided,  and  the  final  judgment  of  the 
county  superintendent  enforced  by  action: 
Independent  School  Dist.  v.  Independent 
School  Dist,  i5r-^n, 

118.  Although  a  county  superintendent 
cannot,  on  appeal,  render  a  judgment,  his 
action  in  a  proper  case  is  conclusive  upon  the 
parties.  The  remedy  for  the  collection  of 
the  amount  awarded  where  money  is  claimed 
would  be  by  action :  Ibid, 

110.  In  determining  an  appeal  the  super- 
intendent is  not  confined  to  the  exact  record 
made,  but  may  look  into  the  situation  as  it 
is  at  the  time  of  the  hearing,  and,  upon  new 
evidence  or  such  information  as  he  sees  fit 
to  consider,  may  make  such  determination 
as  will  do  justice  at  the  time :  Atkinson  v. 
Hutchinson;  68-161. 

120.  The  decision  of  the  superintendent  of 
public  instruction  in  questions  properly  be- 
fore him  on  appeal  is  final  and  cannot  be  re- 
viewed by  the  courts:  Wood  v,  Farmei\  6d- 
533. 


VI.  Length  of  school;  place  of  at- 
tendance; KULES;  POWERS  OF 
TEACHES. 

121.  Length  of  school:  An  action  of  the 
board  of  directors  in  providing  scliools  for  a 
sub-district  for  less  than  twenty-four  weeks 
in  the  year  will  be  valid  if  the  county  super- 
intendent consents  thereto  (Code,  §  1727),  and  , 
such  assent  may  be  given  after  the  action  of 


the  board  is  taken  as  well  as  before:  Her- 
rington  v.  District  Tp,  47-11. 

122.  Place  of  aitendance:  When  a  district 
fails  to  provide  school  for  the  period  pre- 
scribed in  Code,  §  1727,  children  residing 
therein  may  attend  school  in  another  district 
as  provided  by  statute,  and  the  district  where 
they  reside  will  be  liable  for  their  tuition; 
and  where,  upon  being  notified  in  writing, 
the  directors  of  the  district  where  the  chil- 
dren resided,  at  a  meeting  called  to  consider 
the  question,  determined  not  to  pay  such  tui- 
tion, held,  that  demand  on  them  before 
filing  the  account  with  the  auditor  was  un- 
necessary :  District  T'p  v.  District  T'p,  49- 
231. 

As  to  attaching  territory  of  one  township 
to  another  for  school  purposes,  see  svprOf 
§S  23-26. 

123.  Rules:  A  board  of  directors  has  no 
authority  to  punish  a  scholar  by  suspension 
for  acts  which  are  not  contrary  to  any  rules 
of  the  school,  and  are  not  in  themselves  im- 
moral. Therefore,  held,  that  the  acts  of  the 
pupil  in  making  a  publication  out  of  school 
tending  to  bring  ridicule  upon  the  board  of 
directors  was  not  such  as  to  warrant  the  sus- 
pension of  the  pupil:  Murphy  v.  Board  of 
Directors,  30-429. 

124.  Rules  of  a  board  of  directors  provid- 
ing for  the  suspension  of  a  pupil  for  a  cer- 
tain number  of  absences  or  cases  of  tardiness, 
unexcused,  are  reasonable  and  may  be  en- 
forced, even  if  the  absence  or  tardiness  is  by 
the  consent  or  direction  of  the  parent :  Bur- 
dick  \\  Babcock,  31-562. 

125.  Acts  out  of  school  hours  which  are 
detrimental  to  the  best  interests  of  the  school 
may  be  forbidden :  Ibid, 

126.  Where  the  parent  and  the  pupil 
united  in  the  request  that  the  pupil  be  ex- 
cused from  attendance  during  a  certain  part 
of  the  day,  and  from  a  certain  study,  held, 
that  the  teacher  was  not  authorized  to  pun- 
ish the  pupil  for  failure  to  attend  such  part 
of  the  day,  or  to  pursue  such  study,  the  only 
remedy  being  the  expulsion  of  the  pupil: 
State  V.  Mizner,  50-145. 

127.  A  rule  providing  for  expulsion  of  a 
pupil  for  failure  to  pay  for  damages  done  by 
him  to  school  property,  when  his  default  is 
no  breach  of  good  order  or  good  morals,  is 
beyond  the  authority  of  school  oflioers  to 
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promulgate  or  enforce :  Perkins  v.  Board  of 
Directors,  66-476. 

128.  Powers  of  teaeher :  The  general  doc- 
trine is  that  the  teacher  may,  for  the  main- 
tenance of  his  authority  and  the  enforcement 
of  discipline,  legally  inflict  chastisement  upon 
a  pupil:  State  v.  Mizner,  45-348. 

129.  In  a  criminal  prosecution  against  a 
teacher  for  assault  and  battery  in  punishing 
a  scholar,  the  court  should  permit  the  defend- 
ant to  prove  that  the  whipping  was  a  reason- 
able chastisement  of  the  prosecuting  witness 
as  a  pupil  for  misconduct,  and  leave  it  to  the 
jury  to  determine  whether  or  not  the  whip- 
ping was,  under  the  circumstances,  reason- 
able: Ibid, 

130.  Although  it  is  only  scholars  between 
the  ages  of  five  and  twenty-one  years  who 
have  the  right  to  attend  public  schools,  yet, 
if  a  person  over  that  age  is  allowed  to  be- 
come a  scholar  by  sufferance  or  under 
misrepresentation,  he  thereby  waives  any 
privilege  that  his  age  confers,  and  the  teacher 
has  the  same  right  of  chastisement  as  to  him 
that  he  has  as  to  any  other  scholar :  Ibid. 

131.  In  a  particular  case,  held,  that  it  was 
proper  to  instruct  the  jury  that  in  the  ab- 
sence of  all  proof  the  law  presumes  that  a 
teacher  punishes  a  pupil  for  a  reasonable 
cause  in  a  moderate  and  reasonable  manner, 
but  this  presumption  may  be  rebutted  by  the 
proof.  Also  that  the  legal  object  and  pur- 
poses of  punishment  in  school  are  like  the 
object  and  purposes  of  the  state  in  punishing 
a  citizen.  They  are  threefold:  first,  the 
reformation  and  the  highest  good  of  the 
pupil;  second,  the  enforcement  and  main- 
tenance of  correct  discipline  in  school; 
third,  as  an  example  to  like  evil-doers.  And 
in  no  case  can  the  punishment  be  justifiable 
unless  it  is  inflicted  for  some  definite  offense 
which  the  pupil  has  committed  and  the 
pupil  is  given  to  understand  what  he  is  being 
punished  for :  State  v,  Mizner,  50-14.'). 

132.  Beading  of  the  Bible:  Under  Ck>de, 
§  1764,  it  is  a  matter  of  individual  option 
with  school  teachers  as  to  whether  they  will 
read  the  Bible  in  school  or  'not,  such  option 
being  restricted  only  by  the  provision  that 
no  pupil  shall  be  required  to  read  it  contrary 
to  the  wishes  of  his  parent  or  guardian,  and 
such  provision  is  not  unconstitutional :  Moore 
V.  Monroe,  64-867. 


133.  Color:  A  pupil  may  not  be  excluded 
from  the  public  schools  because  of  his  color, 
or  be  required  to  attend  a  separate  school  for 
colored  children:  Clark  v.  Independent 
School  Dist.,  24-266;  Smith  v.  Directors,  40- 
518;  Dove  v.  Independent  School  Dist.,  41- 
689. 

184.  When  for  any  such  reason  a  pupil  has 
been  excluded,  the  directors  may  be  com- 
pelled by  mandamus  to  admit  him:  Dove  v. 
Independent  School  Dist,,  41-689. 

VII.  Indebtedness  of  districts;  tax- 
ation. 

185.  Liability:  The  school  district  being 
a  pubUc  corporation  or  quasi  corporation  is 
not  liable  for  personal  injuries  sustained  on 
account  of  the  negligent  construction  of  its 
school-houses,  or  negligence  in  failing  to 
keep  them  in  repair:  Lane  v.  District  Tp, 
58-462. 

136.  Whether  a  district  township  can  be 
made  liable  for  unlawful  acts  of  officers  in 
converting  the  property  of  others,  gucere; 
but  where  such  officer  allowed  lumber,  levied 
on  under  attachment  but  subsequently  re- 
leased, to  be  used  in  a  school  building,  hdd, 
that  the  district  township  was  not  liable  for 
its  conversion:  Chamock  v.  District  T'p, 
51-70. 

137.  Allowance  of  claims:  An  order  is- 
sued on  a  claim  which  has  not  been  audited 
and  allowed  is  void :  National  State  Bank  v. 
Independent  Dist.,  39-490. 

138.  Although  the  compensation  of  the 
treasurer  is  not  fixed  until  after  the  expira- 
tion of  his  terra,  still  he  is  bound  by  the 
amount  allowed  by  the  board  and  cannot  re- 
cover on  the  basis  of  a  reasonable  compensa- 
tion: Wilson  V,  Independent  Dist,  39-471. 

139.  As  no  order  can  properly  be  drawn 
until  the  claim  has  been  audited  and  allowed 
by  the  board,  and  as  the  board  cannot  audit 
and  allow  a  claim  until  it  has  been  presented, 
the  presentation  of  the  claim  to  the  board  is 
a  condition  precedent  to  the  right  of  action 
thereon:  District  Tp  v.  District  Tp,  56-85. 

140.  The  rule  that  a  claim  against  a  school 
district  on  a  contract  must  be  presented  for 
allowance  before  action  is  brought  thereon 
is  not  applicable  to  an  action  for  tort  against 
a  city :  Oreen  r.  Spencer,  67-410. 
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And  see  Municipal  Ck)BPOBATiONS,  §§  188- 
208. 

141.  Orders:  It  is  not  a  breach  of  duty  on 
the  part  of  the  board  to  draw  orders  for  a 
claim  which  has  been  audited  and  allowed, 
although  the  services  for  the  claim  as  pre- 
sented may  not  have  been  rendered :  State  v. 
Stiles,  40-148. 

142.  It  is  not  essential  that  a  judgment 
against  a  school  district  should  specify  the 
fund  from  which  it  is  to  be  paid.  The  board 
must  satisfy  the  same  by  orders  drawn  on 
the  proper  funds.  It  is  the  duty  of  the  board 
to  specify  the  fund  from  which  payment  is 
to  be  made  or  the  amount  to  be  paid  from 
each  fund,  and  the  fact  that  plaintiff  does  not 
specify  the  fund,  or  that  it  is  difficult  to  appor- 
tion the  claim  among  different  funds,  is  no 
defense:  District  Tp  v.  Board  of  Directors, 
62-287. 

143.  The  president  and  secretary  are  not 
personally  liable  at  the  suit  of  an  assignee  of 
an  order  drawn  by  them  on  the  treasurer, 
without  authority,  when  they  are  induced 
to  issue  the  same  through  fraud  of  the  payee : 
Boardmanv,  Hayne,  29-839. 

144.  Code,  §  1787,  contemplates  the  right 
of  a  creditor  to  a  judgment  against  a  school 
district,  and  the  issuance  to  him  of  an  order 
in  payment  of  his  claim  does  not  prevent 
his  obtaining  judgment,  nor  is  he  required 
to  resort  first  to  an  action  of  mandamiLS  to 
enforce  the  levying  and  collection  of  a  tax : 
Cross  V.  District  Tp,  14-28. 

145.  The  issuance  of  the  order  on  the 
treasurer  does  not  satisfy  the  judgment. 
The  district  is  required  to  vote  a  tax  to  pay 
such  orders,  but  if  it  fail  to  do  so  the  board 
of  directors  of  the  district  may  be  compelled, 
by  mandamus,  to  levy  such  tax :  Boynton  v. 
District  Tp,  84-510. 

146.  Where  a  warrant  was  given  by  one 
district  township  to  another  in  settlement  of 
a  claim  for  taxes,  lield,  that  there  was  suffi- 
cient consideration  therefor,  and  the  receipt 
by  plaintiff  of  a  portion  of  the  taxes,  in  lieu 
of  which  the  warrant  was  given,  would  not 
estop  plaintiff  from  suing  on  the  warrant: 
District  Tp  v.  District  Tp,  52-153. 

147.  A  school  order  is  not  a  negotiable  in- 
strument :  Shepherd  v.  District  Tp,  22-595 ; 
School  Dist,  V.  Lombard,  2  Dillon,  493. 

148.  An  assignee  of  an  order  is  bound,  at 


his  peril,  to  ascertain  whether  or  not  officers 
issuing  the  same  had  authority  to  do  so: 
Boardman  v,  Hayne,  29-339. 

149.  A  defense  that  warrants  sued  upon 
were  issued  to  an  amount  in  excess  of  the 
indebtedness  for  which  they  were  issued  may 
be  urged  against  a  bona  fide  assignee  for 
value:  Eastman  v.  Distinct  Tp,  40-438. 

150.  Lery  of  taxes  to  pay  indebtedness: 
The  issuance  of  an  order  upon  the  treasurer 
does  not  amount  to  a  payment  of  a  debt  or 
judgment  of  the  school  district,  but  where 
an  order  has  been  issued  to  pay  a  demand 
upon  the  district  and  there  are  no  funds  in 
the  treasury  to  pay  such  order,  the  board 
may  be  compelled  by  mandamiM  to  take 
measures  for  the  levy  of  a  tax  to  provide 
the  necessary  funds:  Stevenson  v.  District 
Tp,  35-462. 

151.  The  recovery  of  a  judgment  against 
a  school  district  does  not  entitle  the  creditor 
to  have  ell  the  funds  of  the  district  applied 
to  his  judgment  to  the  exclusion  of  other 
creditors.  He  can  only  have  a  pro  rata  al- 
lowance out  of  such  funds,  but  he  may,  by 
mandamiis,  compel  the  levy  of  a  special  tax 
up  to  the  maximum  limit,  for  the  payment 
of  his  judgment:  Chase  v,  Morrison,  40- 
620. 

As  to  apportionment  of  liability,  in  case 
of  division  of  district  or  formation  of  inde- 
pendent districts  and  action  against  the  new 
districts,  see  supra,  §g  19-22. 

152.  Mechanic's  lien:  A  school-house,  be- 
ing public  property,  is  not  subject  to  execu- 
tion and  is  therefore  not  subject  to  a  me- 
chanic's lien :  Chamock  v.  District  Tp,  51-70. 

And  see,  further,  as  to  exemption  of  such 
property.  Executions,  §§  150-152. 

158.  Exemption  of  property:  The  prop- 
erty of  school  districts  in  cities  and  towns  is 
not  exempt  from  special  taxation  for  improve- 
ment of  streets,  laying  of  sidewalks,  etc.: 
Sioux  City  v.  Independent  School  Dist,,  55- 
150. 

154.  Limit  of  indebtedness:  In  an  action 
on  bonds  of  a  district,  it  will  be  presumed, 
until  the  contrary  appears,  that  they  are 
within  the  limit  of  indebtedness,  and  issued 
in  proper  manner  and  for  proper  purpose: 
Mosher  v.  Independent  School  Dist,  42-632. 

155.  If,  however,  such  bonds  have  been 
issued  in  excess  of  the  limit  they  are  void. 
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even  in  the  hands  of  an  imiocent  holder  for 
Tslae:  MePherson  v.  Foster,  48-48. 

156.  A  district  township  is  a  political 
corporation  within  the  meaning  of  the  con- 
stitntional  provision  fixing  the  limit  of  in- 
debtedness of  such  corporations:  Winspear 
V.  District  Tp,  37-542. 

And  further  as  to  limit  of  indebtedness, 
see  Municipal  Corporations,  gS  155-187. 

157.  Taxes:  Under  statutory  provision, 
heldf  that  although  the  electors  of  the  school 
district  were  authorized  at  their  annual 
meeting  to  vote  taxes  for  a  teacher's  fund, 
yet  in  the  event  of  their  failure  to  do  so,  the 
board  of  directors  was  authorized  to  vote 
such  a  tax  and  certify  it  to  the  board  of 
supervisors  for  collection :  Snyder  v,  Wavip- 
ton,  ia-409. 

158.  Under  Code,  §  1777,  the  directors  are 
only  to  determine  and  certify  to  the  board  of 
supervisors  what  per  cent,  of  contingent 
fund  is  necessary  to  meet  contracts  they  are 
authorized  to  make,  but  they  cannot  include 
an  amount  to  meet  a  contract  for  apparatus 
for  which  they  are  not  authorized  to  contract 
any  debt:  Manning  r.  District  Vp,  28-332. 

lad.  The  board  of  directors  and  not  the 
electors  are  authorized  to  Ax  the  rates  to  be 
levied  for  the  teacher's  and  contingent  fund : 
Cedar  Eapids  <St  M,  B,  B.  Co,  v.  Carroll 
County,  41-153. 

160.  The  duty  of  the  board  of  supervisors 
to  levy  the  tax  so  certified  is  purely  minis- 
terial. When  each  of.  two  districts  claims 
certain  territory  and  asks  a  levy  accordingly, 
the  board  cannot  Investigate  the  legality  of 
their  respective  organizations,  but  must  make 
the  levy  asked  by  the  district  first  taking 
steps  to  organize:  Independent  Dist,  v. 
Board  of  Supervisors,  51-d58. 

161.  The  provision  as  to  the  levy  of  the 
tax  by  the  board  of  supervisors  is  directory, 
and  if  the  levy  is  not  made  at  the  proper 
time,  it  may  be  made  at  the  time  fixed  for 
making  the  succeeding  tax  levy :  Perrin  v, 
Benson,  49-325. 

162.  Taxes  for  sehool-house  purposes: 
The  provision  in  Code,  §  1778,  with  reference 
to  taxes  voted  by  electors  of  sub-districts  for 
school-house  purposes,  gives  implied  author- 
ity to  vote  such  taxes,  although  the  power  is 
not  elsewhere  expressly  conferred:  Wood  v. 
Farmer,  69-533. 


168.  It  is  not  necessarily  improper  for  the 
electors  to  vote  a  tax  for  the  erection  of  a 
school-house  where  one  school-house  alread^^ 
exists  in  the  district.  It  may  be  that  the 
school-house  existing  is  unfit  for  further  use 
or  unsuitable  for  the  purposes  of  the  district : 
Casey  v.  Independent  Dist.,  64-669. 

164.  A  failure  of  the  board  to  select  a  site 
or  to  receive  proposals  for  the  erection  of  a 
building  will  not  render  void  the  tax  voted 
therefor:  Ibid, 

165.  Apportionment  of  school-house 
fund :  The  duty  of  determining,  under  Code, 
§  1778,  what  is  a  just  and  equitable  appor- 
tionment of  the  school-house  fund  rests,  at 
least  in  the  first  instance,  upon  the  board. 
They  can  be  compelled  to  act,  but  their  dis- 
cretion cannot  be  controlled :  Cooper  v.  Nel- 
son, 38-440. 

160.  DlYision  of  taxes:  Where  one  school 
district  is  organized  out  of  paii;  of  the  terri- 
tory included  in  another,  and  the  entire 
amount  of  the  taxes  is  received  by  the  old 
district,  an  action  for  money  had  and  received 
can  be  maintained  against  it  by  the  new 
district :  District  Tp  v.  District  T%  11-506. 

167.  Where,  in  the  division  of  a  school  dis- 
trict, it  was  provided  that  one  district  should 
recover  taxes  due  from  property  included  in 
another  district,  ?ield,  that  the  district  en- 
titled to  such  taxes  might  draw  the  same, 
and  that  the  other  district,  in  wrongfully 
drawing  them  from  the  county  treasurer,  did 
not  become  trustee  of  an  express  or  implied 
trust :  District  Tp  v.  District  Tp,  62-62. 

168.  Two  other  school  districts  having 
been  carved  out  of  an  original  school  district, 
and  the  agreement  being  that  the  original 
school  district  should  collect  taxes  then  due 
and  make  certain  application  thereof,  held, 
that  it  was  entitled  to  the  proceeds  of  a  rail- 
road tax  which  should  have  been  assessed 
prior  to  that  time  by  the  county  board  of 
supervisors,  but  was  not  in  fact  assessed 
until  afterward :  District  Tp  v.  District  Tj), 
49-183. 

169.  Where  two  school  districts  each 
claimed  a  certain  teiTitory  and  asked  that  a 
tax  be  levied  thereon,  held,  that  the  district 
which  was  organized  first  in  point  of  time  was 
entitled  to  have  the  tax  levied  in  its  favor : 
Independent  Dist,  v.  Board  of  Supervisors, 
51-658. 
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And  see  Municipal  Ck)BPOBATiONS,  §§  188- 
203. 

141.  Orders:  It  is  not  a  breach  of  duty  on 
the  part  of  the  board  to  draw  orders  for  a 
claim  which  has  been  audited  and  allowed, 
although  the  services  for  the  claim  as  pre- 
sented may  not  have  been  rendered :  State  v. 
Stiles,  40-148. 

142.  It  is  not  essential  that  a  judgment 
against  a  school  district  should  specify  the 
fund  from  which  it  is  to  be  paid.  The  board 
must  satisfy  the  same  by  orders  drawn  on 
the  proper  funds.  It  is  the  duty  of  the  board 
to  specify  the  fund  from  which  payment  is 
to  be  made  or  the  amount  to  be  paid  from 
each  fund,  and  the  fact  that  plaintiff  does  not 
specify  the  fund,  or  that  it  is  difficult  to  appor- 
tion the  claim  among  different  funds,  is  no 
defense :  District  T'p  v.  Board  of  Directors, 
53-287. 

143.  The  president  and  secretary  ai*e  not 
personally  liable  at  the  suit  of  an  assignee  of 
an  order  drawn  by  them  on  the  treasurer, 
without  authority,  when  they  are  induced 
to  issue  the  same  through  fraud  of  the  payee : 
Boardmanv.  Hayne,  29-339. 

144.  Code,  §  1787,  contemplates  the  right 
of  a  creditor  to  a  judgment  against  a  school 
district,  and  the  issuance  to  him  of  an  order 
in  payment  of  his  claim  does  not  prevent 
his  obtaining  judgment,  nor  is  he  required 
to  resort  first  to  an  action  of  mandamiLS  to 
enforce  the  levying  and  collection  of  a  tax : 
Cross  V.  District  Tp,  14-28. 

145.  The  issuance  of  the  order  on  the 
treasurer  does  not  satisfy  the  judgment. 
The  district  is  required  to  vote  a  tax  to  pay 
such  orders,  but  if  it  fail  to  do  so  the  board 
of  directors  of  the  district  may  be  compelled, 
by  viandamus,  to  levy  such  tax :  Boynton  v. 
District  Tp,  84-510. 

146.  Where  a  warrant  was  given  by  one 
district  township  to  another  in  settlement  of 
a  claim  for  taxes,  Jield,  that  there  was  suffi- 
cient consideration  therefor,  and  the  receipt 
by  plaintiff  of  a  portion  of  the  taxes,  in  lieu 
of  which  the  warrant  was  given,  would  not 
estop  plaintiff  from  suing  on  the  warrant: 
District  Tp  r.  Distriot  Tp,  52-163. 

147.  A  school  order  is  not  a  negotiable  in- 
strument: Shepherd  v.  District  Tp,  22-595; 
School  Dist,  V,  Lombard,  2  Dillon,  493. 

148.  An  assignee  of  an  order  is  bound,  at 


his  peril,  to  ascertain  whether  or  not  officers 
issuing  the  same  had  authority  to  do  so: 
Boardman  v,  Hayne,  29-839. 

140.  A  defense  that  warrants  sued  upon 
were  issued  to  an  amount  in  excess  of  the 
indebtedness  for  which  they  were  issued  may 
be  urged  against  a  bona  fide  assignee  for 
value:  Eastman  v.  District  Tp,  40-488. 

150.  Levy  of  taxes  to  pay  indebtedness: 
The  issuance  of  an  order  upon  the  treasurer 
does  not  amount  to  a  payment  of  a  debt  or 
judgment  of  the  school  district,  but  where 
an  order  has  been  issued  to  pay  a  demand 
upon  the  district  and  there  are  no  funds  in 
the  treasury  to  pay  such  order,  the  board 
may  be  compelled  by  mandamus  to  take 
measures  for  the  levy  of  a  tax  to  provide 
the  necessary  funds:  Stevenson  v.  District 
Tp,  85-462. 

151.  The  recovery  of  a  judgment  against 
a  school  district  does  not  entitle  the  creditor 
to  have  all  the  funds  of  the  district  applied 
to  his  judgment  to  the  exclusion  of  other 
creditors.  He  can  only  have  a  pro  rata  al- 
lowance out  of  such  funds,  but  he  may,  by 
mandamus,  compel  the  levy  of  a  special  tax 
up  to  the  maximum  limit,  for  the  payment 
of  his  judgment:  Chase  v,  Morrison,  40- 
620. 

As  to  apportionment  of  liability,  in  case 
of  division  of  district  or  formation  of  inde- 
pendent districts  and  action  against  the  new 
districts,  see  supra,  §§  19-22. 

152.  Mechanic's  lien:  A  school-house,  be- 
ing public  property,  is  not  subject  to  execu- 
tion and  is  therefore  not  subject  to  a  me- 
chanic's lien :  Chamock  v.  District  Tp,  51-70. 

And  see,  further,  as  to  exemption  of  such 
property,  EXBCUTIONB,  §§  150-152. 

158.  Exemption  of  property:  The  prop- 
erty of  school  districts  in  cities  and  towns  is 
not  exempt  from  special  taxation  for  improve- 
ment of  streets,  laying  of  sidewalks,  etc.: 
Sioux  City  v.  Independent  School  Dist,,  55- 
150. 

154.  Limit  of  indebtedness:  In  an  action 
on  bonds  of  a  district,  it  will  be  presumed, 
until  the  contrary  appears,  that  they  are 
within  the  limit  of  indebtedness,  and  issued 
in  proper  manner  and  for  proper  purpose: 
Mosher  v.  Independent  School  Dist,,  42-632. 

155.  If,  however,  such  bonds  have  been 
issued  in  excess  of  the  limit  they  are  void. 
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even  in  the  hands  of  an  innocent  bolder  for 
▼aliie :  McPhenon  v.  Foster ^  48-48. 

156.  A  district  township  is  a  political 
corporation  within  the  meaning  of  the  con- 
stitutional provision  fixing  the  limit  of  in- 
debtedness of  such  corporations:  Winspear 
V.  District  Tp,  37-542. 

And  further  as  to  limit  of  indebtedness, 
see  Municipal  Corporations,  gg  155-187. 

157.  Taxes:  Under  statutory  provision, 
hdd,  that  although  the  electors  of  the  school 
district  were  authorized  at  their  annual 
meeting  to  vote  taxes  for  a  teacher's  fund, 
yet  in  the  event  of  their  failure  to  do  so,  the 
board  of  directors  was  authorized  to  vote 
such  a  tax  and  certify  it  to  the  board  of 
aupervisors  for  collection :  Snyder  v.  Wavip- 
t<m,  12-409. 

158.  Under  Code,  §  1777,  the  directors  are 
only  to  determine  and  certify  to  the  board  of 
supervisors  what  per  cent,  of  contingent 
fund  is  necessary  to  meet  contracts  they  are 
authorized  to  make,  but  they  cannot  include 
an  amount  to  meet  a  contract  for  apparatus 
for  which  they  are  not  authorized  to  contract 
any  debt :  Manning  v.  District  Tp,  28-332, 

159.  The  board  of  directors  and  not  the 
electors  are  authorized  to  fix  the  rates  to  be 
levied  for  the  teacher's  and  contingent  fund : 
Cedar  Rapids  A  M,  R,  lU  Co,  v,  Carroll 
County,  41-158. 

160.  The  duty  of  the  board  of  supervisors 
to  levy  the  tax  so  certified  is  purely  minis- 
terial. When  each  of.  two  districts  claims 
certain  territory  and  asks  a  levy  accordingly, 
the  board  cannot  investigate  the  legality  of 
their  respective  organizations,  but  must  make 
the  levy  asked  by  the  district  first  taking 
steps  to  organize:  Independent  Dist,  v. 
Board  of  Supervisors,  51-658. 

161.  The  provision  as  to  the  levy  of  the 
tax  by  the  board  of  supervisora  is  directory, 
and  if  the  levy  is  not  made  at  the  proper 
time,  it  may  be  made  at  the  time  fixed  for 
making  the  succeeding  tax  levy :  Perrin  v, 
Benson,  49-325. 

162.  Taxes  for  sehool-house  purposes: 
The  provision  in  Code,  g  1778,  with  reference 
to  taxes  voted  by  electors  of  sub-districts  for 
school-house  purposes,  gives  implied  author- 
ity to  vote  such  taxes,  although  the  power  is 
not  elsewhere  expressly  conferred :  Wood  v. 
Farmer,  69-583. 


168.  It  is  not  necessarily  improper  for  the 
electors  to  vote  a  tax  for  the  erection  of  a 
school-house  where  one  school-house  already' 
exists  in  the  district.  It  may  be  that  the 
school-house  existing  is  unfit  for  further  use 
or  unsuitable  for  the  purposes  of  the  district : 
Casey  v.  Independent  Dist.,  64-659. 

164.  A  failure  of  the  board  to  select  a  site 
or  to  receive  proposals  for  the  erection  of  a 
building  will  not  render  void  the  tax  voted 
therefor:  Ibid. 

165.  Apportionment  of  school-house 
fund :  The  duty  of  determining,  under  Code, 
§  1778,  what  is  a  just  and  equitable  appor- 
tionment of  the  school-house  fund  rests,  at 
least  in  the  first  instance,  upon  the  board. 
They  can  be  compelled  to  act,  but  their  dis- 
cretion cannot  be  controlled :  Cooper  v.  Nel- 
son, 38-440. 

166.  Division  of  taxes:  Where  one  school 
district  is  organized  out  of  pai*t  of  the  terri- 
tory included  in  another,  and  the  entire 
amount  of  the  taxes  is  received  by  the  old 
district,  an  action  for  money  had  and  received 
can  be  maintained  against  it  by  the  new 
district:  District  Tp  v.  District  T'p,  11-506. 

167.  Where,  in  the  division  of  a  school  dis- 
trict, it  was  provided  that  one  district  should 
recover  taxes  due  from  property  included  in 
another  district,  Jield,  that  the  district  en- 
titled to  such  taxes  might  draw  the  same, 
and  that  the  other  district,  in  wrongfully 
drawing  them  from  the  county  treasurer,  did 
not  become  trustee  of  an  express  or  implied 
trust :  District  Tp  v.  District  Tp,  62-62. 

168.  Two  other  school  districts  having 
been  carved  out  of  an  original  school  district, 
and  the  agreement  being  that  the  original 
school  district  should  collect  taxes  then  due 
and  make  certain  application  thereof,  held, 
that  it  was  entitled  to  the  proceeds  of  a  rail- 
road tax  which  should  have  been  assessed 
prior  to  that  time  by  the  county  board  of 
supervisors,  but  was  not  in  fact  assessed 
until  afterward:  District  Tp  v.  District  Tp, 
49-183. 

169.  Where  two  school  districts  eacli 
claimed  a  certain  teiTitory  and  asked  that  a 
tax  be  levied  thereon,  held,  that  the  district 
which  was  organized  first  in  point  of  time  was 
entitled  to  have  the  tax  levied  in  its  favor : 
Independent  Dist,  v.  Board  of  Supe^rvisors, 
51-658. 
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1 70.  Where  the  treasurer  in  refunding  a 
tax  illegally  paid  to  a  school  district,  as  he 
was  required  to  do  under  statutory  provis- 
ion, improperly  refunded  it  all  out  of  the 
taxes  due  to  one  of  three  districts,  which  had 
been  formed  out  of  the  territory  of  the  origi- 
nal district  to  which  the  illegal  tax  had  been 
paid,  field,  that  such  district  might  main- 
tain an  action  for  contribution  against  the 
other  districts:  District  T'p  v.  District  T'p, 
56-85. 

171.  Limitation  of  taxation:  The  limit  of 
taxation  for  school-house  fund  as  provided 
under  Code,  §  1780,  of  ten  mills  on  a  dollar 
includes  the  tax  to  pay  judgments,  as  pro- 
vided for  under  Code,  §  1787,  and  tliat  section 
does  not  authorize  the  levying  of  a  tax  be- 
yond that  limit:  Sterling  Scliool  Furniture 
Co.  v.  HaTTvey,  45-466. 

173.  The  limitation  of  taxation  to  ten 
mills  does  not  limit  the  amount  which  may 
be  voted  to  pay  interest  upon  a  bonded  debt 
contracted  for  school-house  purposes,  by  vote 
of  the  electors  of  an  independent  district; 
and  where  the  electors  have  failed  to  vote  a 
sufficient  tax  to  pay  interest  on  the  outstand- 
ing bonds,  it  is  lawful  for  the  supervisors  to 
do  so:  Richards  v.  Supervisors,  69-612. 

1 73.  There  is  no  fixed  limit  to  the  rate  of 
taxation  when  it  is  necessary  to  raise  funds 
to  meet  the  interest  and  principal  of  bonds 
lawfully  issued  under  authority  of  a  vote  of 
the  electors  of  the  school  district.  The  su- 
pervisors may  be  compelled  to  levy  any  tax, 
for  that  purpose,  certified  to  by  the  directors : 
United  States  ex  rel,  v.  Board  of  Directors, 
20  Fed.  Rep.,  294. 

1 74.  Under  Code,  §  1807,  authorizing  the 
levy  of  a  tax  of  ten  mills  by  the  electors  of 
an  independent  school  district  for  the  pur- 
chase of  grounds  and  the  construction  of 
school-houses  and  for  payment  of  debts  con- 
tracted therefor,  etc.,  held,  that  where  a 
levy  of  a  three  per  cent,  tax  was  made,  it 
was  valid  to  the  extent  of  one  per  cent.,  and 
void  as  to  the  excess :  McFherson  v,  Foster, 
48-48. 

175.  Where  a  new  township  was  formed 
in  March  and  a  tax  levied  therein,  held,  that 
in  the  absence  of  proof  that  said  tax  ex- 
ceeded the  limit  imposed  by  statute,  it  was 
legal,  although  the  report  of  the  county  su- 
perintendent, being  made  before  the  creation 


of  the  township,  did  not  show  the  number  of 
pupils  therein :  MilwavJcee  (&  St,  P,  R,  Co,  v. 
Kossuth  County,  41-57. 

VIII.  School-houses;  EKECTioN, SITES, 

ETC. 

As  to  taxes  for  school-house  purposes,  see 
supra,  g§  16^164. 

176.  Use  for  religions  purposes:  The 
electors  may  authorize  the  use  of  the  school- 
house  for  purposes  of  religious  worship: 
Davis  V,  Boget,  50-11 ;  Townsend  v,  Hagan, 
35-194. 

177.  The  sub-director  may  be  compelled 
by  niaiidanius  to  allow  the  use  of  the  school- 
house  for  such  purposes  in  accordance  with 
a  vote  of  the  electors :  Davis  v.  Boget,  50-11. 

178.  Renting  school  bailding:  The  di- 
rectors of  a  school  district  may,  in  a  proper 
case,  as  where  the  public  school-house  is  out 
of  repair  or  insufficient,  and  in  other  cases 
where  the  best  interests  of  the  school  would 
be  subserved  thereby,  cause  the  school  to  be 
taught  in  a  rented  house  instead  of  the  pub- 
lic school  building.  Their  action  in  doing  so 
cannot  be  reviewed  by  mandamus:  Scripture 
V.  Burns,  59-70. 

179.  Removal  of  school-hooses:  It  being 
the  duty  of  a  school  district  to  maintain 
schools,  it  may  maintain  injunction  to  pre- 
vent the  wrongful  removal  of  school-houses 
and  is  not  limited  to  an  action  at  law  for 
damages  in  such  case:  District  T^p  v.  Dis- 
trict Tp,  54-115. 

180.  Repairs:  A  contract  to  repair  a 
school-house  may  be  made  by  the  board  of 
directors  without  a  previous  vote  of  the 
electors :  Williams  v,  Peinny,  25-436. 

181.  Contract  for  erection;  bond:  Tlie 
conditions  of  the  bond  provided  for  by  Code, 
§  1723,  in  case  of  a  contract  for  erection 
of  a  school-house,  are  not  prescribed  by  law, 
and  the  court  may  require  such  bond  as 
shall  protect  third  parties  who  furnish  ma- 
terial or.  work  in  the  performance  of  the 
contract,  and  action  thereon  may  be  brought 
by  such  parties :  Baker  v,  Bryan,  64-561. 

182.  Bids:  Where  a  proposal  for  bids 
stated  that  the  right  to  reject  any  and  all 
bids  was  reserved  by  the  board,  held,  that  a 
bidder  could  not  by  mandamus  compel  the 
contract  to  be  awarded  to  him  as  being  the 
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lowest  responsible  bidder:  Hanlin  v.  Inde- 
pendent Dist,,  66-69. 

183.  BatiflcafioD  of  contract:  The  board 
of  directors  of  a  school  district  having  the 
power  to  make  contracts  for  the  erection  of 
school-houses  in  sub-districts  may,  by  its  acts 
in  respect  thereto,  ratify  a  contract  made  by 
a  sub-director  for  a  like  purpose :  Stevenson 
V,  District  Tp,  3£h462. 

184.  Indebtedness  for  school-house  pur- 
poses: The  board  may  proceed  to  the  erection 
of  a  school-house  in  advance  of  the  collec- 
tion of  the  tax  voted  therefor  by  the  electors. 
For  this  purpose  they  may  incur  indebted- 
ness, not  to  exceed  the  limit  fixed  by  the 
electors,  and  may,  by  negotiable  note,  borrow 
money  to  pay  such  indebtedness.  But  they 
cannot  bind  the  township  by  borrowing 
money  to  pay  a  debt  contracted  after  the 
limit  fixed  by  the  electors  has  been  reached. 
And  for  money  borrowed  to  pay  a  legitimate 
debt,  the  board  can  only  bind  the  township 
to  pay  six  per  cent,  interest :  Austin  v.  Dis- 
trict Tp,  51-102. 

185.  Bescission  of  rote  by  electors: 
Where  the  electors  made  an  appropriation 
and  voted  a  tax  for  the  erection  of  a  school- 
house,  and  such  tax  had  been  collected,  and 
action  commenced  to  compel  the  erection  of 
the  house  by  the  board  of  directors,  heldy 
that  the  electors  could  not,  at  a  subsequent 
annual  meeting,  rescind  their  previous  ac- 
tion, the  right  of  the  parties  interested  in 
the  erection  of  the  school-house  having  be- 
come vested :  Benjamin  v.  District  Tp,  50- 
64& 

18G.  In  such  action,  held,  that  the  direct- 
ors might  be  compelled,  by  mandamus,  to 
carry  oat  the  vote  of  the  electors  by  the  erec- 
tion of  a  school-house,  and  that  appeal  to 
the  county  superintendent  was  not  such 
speedy  and  adequate  remedy  as  to  deprive 
the  plaintifif  of  his  right  to  an  action  by 
mandamus:  Ibid, 

187.  Additional  school-honscs:  There  is 
nothing  in  the  statute  providing  that  one 
school  district  shall  have  but  one  school- 
house.  K  it  be  necessary,  in  order  to  main- 
tain more  than  one  school  in  a  sub-district, 
to  build  another  house,  the  authority  to  erect 
it  is  implied  from  the  authority  to  maintain 
more  than  one  school:  Wood  v.  Farmer,  69- 
533. 


188.  School-hoase  sites:  The  power  given 
to  the  board  of  directors  by  Code,  §  1724,  to 
fix  the  site  of  each  school-house  carries  with 
it  the  power  to  change  the  school-house  site, 
and  where  the  board  acts  within  its  jurisdic- 
tion in  the  matter,  an  appeal  to  the  county 
superintendent  and  not  an  injunction  is  the 
proper  remedy  to  correct  errors  in  the  exer- 
cise of  the  power :  Vance  v.  District  Tp,  23- 
408;  Atkinson  V.  Hutchinson,  68-161. 

189.  In  determining  such  an  appeal  all 
considerations  proper  to  be  taken  into  ac- 
count in  determining  whether  the  change 
should  be  made  or  not,  and  existing  at  the 
time  of  the  decision  of  the  appeal,  may  be 
considered:  Atkinson  v,  Hutchinson,  68- 
161. 

190.  Upon  the  reversal  of  the  action  of  the 
board  in  changing  the  site,  it  becomes  their 
duty  to  restore  the  school-house  to  the  orig- 
inal site  unless  they  are  excused  from  doing 
so  for  some  reason  occurring  after  the  appeal  ^ 
was  taken :  Ibid. 

191.  Where  changes  relied  on  to  justify 
the  action  of  the  boai'd  occur  before  the  de- 
cision of  the  appeal,  and  are  such  as  to  render 
the  new  site  the  proper  one,  they  should  be 
shown  upon  a  hearing  of  the  appeal,  and  the 
appeal  may  be  determined  according  to  the 
propriety  of  the  action  at  that  time :  Ibid, 

192.  Condemning  property  for  a  site: 
The  holder  of  a  tax  certificate  upon  property 
sought  to  be  condemned  for  a  school-house 
site,  under  Code,  g  1827,  is  an  ** owner"  in 
such  sense  that  he  is  entitled  to  notice  of  the 
proceeding :  Cochran  v.  Independent  School 
Dist. ,  50-663. 

193.  Notice  by  publication  is  not  sufficient 
as  against  a  party  residing  in  the  county: 
Ibid. 

IX.  School  funds;  school  lands. 

194.  Duty  of  the  state  to  preserve:  The 

school  fund  belongs  to  the  state,  which  has 
solemnly  pledged  itself  to  maintain  the  same 
inviolate:  Des  Moines  County  v.  Harker, 
34-84. 

1 95.  The  state  is  the  legal  owner  of  the 
school  fund,  and  actions  for  the  benefit  of 
such  fund  are  to  be  conducted  in  accordance 
with  the  rules  pertaining  to  actions  by  the 

,  state:  Ibid, 
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196.  Snits  by  count  j:  The  county  being 
liable  for  all  losses  upon  loans  of  the  school 
fund  made  in  the  county,  may  sue  in  behalf 
of  such  fund,  in  its  own  name,  as  trustee  of 
an  express  trust :  Madiaon  County  v,  Tvllis, 
6a-720. 

197.  Fines:  A  prosecution  to  recover  a 
fine  should  be  in  the  name  of  the  state  and 
not  in  the  name  of  the  treasurer  of  the 
county  to  which  the  fine  would  go  when 
recovered:  Rogers  r.  Alexander,  2  G.  Gr., 
448. 

19S.  A  statute  giving  the  owner  of  stock 
killed  by  a  railroad  company,  where  it  has 
failed  to  maintain  a  fence  as  required  by  law, 
double  damages,  does  not  conflict  with  the 
provision  that  all  fines  and  penalties  shall  go 
to  the  school  fund.  Such  damages  do  not 
constitute  fines  or  penalties:  Mackie  v.  Cen- 
tral R,  of  loitxij  54-540. 

199.  Attorney  fees:  It  is  not  contemplated 
that  the  fees  of  the  prosecuting  attorney  in 
enforcing  the  collection  of  the  fines,  etc., 
due  to  the  school  fund,  shall  be  deducted 
from  the  whole  amount  collected.  The  term 
"clear  proceeds "  evidently  refers  to  a  case 
of  forfeiture  of  property  or  payment  of  funds 
in  orders  or  warrants :  Woodward  v,  Oregg, 
8  G.  Gr.,  287. 

200.  Distrf  bntiou :  The  constitutional  pro- 
vision, art.  9,  §  7,  regarding  the  distribution 
of  the  fund  to  the  districts  in  proportion  to 
the  population  of  school  age,  held  to  render 
void  a  statute  in  conflict  therewith :  District 
Tp  V,  County  Judge,  13-250. 

201.  Interest:  A  former  statute,  reducing 
the  rate  of  interest  on  school  fund  loans  after 
a  certain  date,  whether  borrowed  before  or 
after  that  date,  held  applicable  to  interest  on 
loans  made  before  that  time :  State  v,  Hen- 
dershott,  21-437. 

202.  The  county  auditor  is  not  authorized 
to  receive  money  paid  into  the  school  fund : 
Mahaska  County  v.  Searle,  44-492;  Ma- 
haska County  V.  Ruan,  45-328. 

203.  The  fact  that  the  clerk  of  the  court 
previously  made  payment  of  money  collected 
for  the  school  fund,  to  the  auditor,  h^eld  not 
sufficient  to  relieve  him  from  liability  for  a 
subsequent  payment,  made  in  the  same  man- 
ner, which  did  not  reach  the  treasurer: 
Mahaska  County  f .  Searle,  44-492. 

204.  The  board  of  supervisors  has  power 


over  the  management  of  the  school  fund,  but 
the  auditor  has  the  custody  of  the  securities 
thereof:  Madison  County  v.  ThdliSf  69-720. 

205.  It  is  the  duty  of  the  auditor  to  pre- 
serve and  safely  keep  the  notes  and  mort- 
gages, and  when  he  fails  to  do  so  without 
sufficient  excuse,  he  becomes  liable  on  his 
bond:  Ibid, 

206.  The  auditor  has  no  authority  to  re- 
lease a  portion  of  the  premises  covered  by  a 
school  fund  mortgage  upon  the  payment  of 
the  ^ro  rata  amount  secured  thereby:  Madi- 
son  County  v,  Kridler,  56-82. 

207.  Loau  with  security:  A  loan  made  by 
an  officer  out  of  the  school  fund,  without 
first  taking  the  security  provided  by  the  stat- 
ute, maybe  repudiated  by  the  proper  author- 
itie3  and  the  officer  and  his  sureties  held 
liable,  or  the  loan  may  be  ratified  and  its  col- 
lection enforced  against  the  borrower  and 
sureties  on  the  note  given  for  the  money: 
Bremer  County  v,  Barrick,  I8-590. 

208.  Compromise  by  saperrisors:  In  the 
management  of  the  school  fund  the  board  of 
supervisors  have  ahthority  to  do  acts  which, 
in  the  exercise  of  wisdom  and  care,  men  of 
affairs  ordinarily  do  for  the  security  and  col- 
lection of  debts.  Therefore,  held,  that  a 
compromise,  in  a  particular  case,  of  a  claim 
in  behalf  of  the  school  fund  was  valid: 
Poweshiek  County  v.  Buttles,  70-246. 

209.  Tax  title:  As  the  lien  of  a  school 
fund  mortgage  is  superior  to  that  of  a  tax 
title  subsequently  acquired  on  the  property, 
the  county  is  not  authorized  to  buy  in  such 
tax  title,  and  cannot  do  so  for  the  purpose  of 
defeating  the  lien  of  a  mortgage  held  by  a 
third  party  and  prior  to  one  in  favor  of  the 
school  fund :  Miller  v,  Oregg,  26-75. 

Further  as  to  tax  titles  to  school  lands  or 
property  mortgaged  to  the  school  fund,  see 
Taxation,  VIII,  f. 

210.  Reborrowing:  The  provision  of 
Ckxle,  §  1871,  permitting  a  debtor  to  the 
school  fund  to  reborrow  the  amount  of  the 
principal  on  payment  of  interest,  costs,  etc., 
can  only  be  taken  advantage  of  under  such 
regulations  as  the  board  of  supervisors  may 
establish.  Such  right  cannot  be  set  up  in 
defense  of  an  action  for  the  principal  sum, 
but  may  be  enforced,  if  it  exists,  by  action 
of  mandamus  against  the  auditor:  Emmet 
County  V.  Skinner,  48-244. 
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Sll.  Foreclosure  of  morUsBigei  Under  a 
prior  statute  as  to  foreclosure  of  a  school 
fund  mortgage,  heldy  that  it  did  not  contem- 
plate the  satisfaction  of  the  mortgage,  but 
that  after  foreclosure  the  decree  should  be 
assigned  for  the  benefit  of  parties  interested, 
and  that  the  state  stood  as  trustee  for  such 
parties  to  foreclose  the  mortgage :  State  v, 
Shaw,  28-67. 

212.  The  provision  of  Code,  §  1878,  as 
amended,  relating  to  attorneys'  fees,  pertains 
to  the  mere  question  of  costs  and  is  there- 
fore not  unconstitutional  as  referring  to  mort- 
gages executed  prior  to  its  passage :  Kossuth 
County  V.  TFaffacc,  60-508. 

218.  Bidding  In  property  at  foreclosure: 
The  statutory  provision  (Code,  §  1850)  as  to 
bidding  in  property  on  foreclosure  of  school 
fond  mortgages  applies  to  land  purchased 
upon  judgments  recovered  upon  mortgages 
or  contracts,  such  as  the  county  authorities 
are  authorized  to  take  or  make  with  reUtion 
to  the  school  fund.  Where  the  school  fund 
was  loaned  by  the  state  under  the  provision 
of  a  special  statute  and  not  by  the  county 
under  the  general  statutes,  hdd,  that  the 
county  had  no  authority  to  bid  in  such  land 
at  the  sale  thereof  under  foreclosure  of  such 
mortgage :  Carter  v.  Sherman,  68-689. 


SEARCH  WARRANTS. 

1.  Property  seized  under:  Where  a  de- 
fendant is  acquitted  of  the  crime  of  larceny, 
monev  which  was  seized  under  a  seai-ch  war- 
rant  as  the  subject  of  the  larceny  should  be 
surrendered  to  the  defendant ;  the  court  has 
no  authority  to  retain  the  case  upon  the 
docket  for  the  purpose  of  determining  the 
ownership  of  the  property:  State  v.  Williams^ 
61-517. 

2.  The  statutory  provisions  as  to  the  dis- 
position to  be  made  of  stolen  or  embezzled 
property  by  the  officer  and  the  receipts  to  be 
given  therefor  (Code,  §g  4653,  4659),  in  no 
manner  afifect  the  competency  of  testimony 
for  either  the  state  or  the  accused  respecting 
such  property :  State  v,  Mullen,  80-208. 

8.  An  objection  to  the  sufficiency  of  a  war- 
rant under  which  property  has  been  seized 
cannot  be  raised  for  the  first  time  in  the  dis- 
trict court  on  appeal  from  the  justice  issuing 
the  warrant:  State  v,  Uiompsan,  44-899. 


Ag  to  constitutional  proTlslons  with  ref- 
erence to  search  warrants,  see  Constitu- 
tional Law,  g§  84-86. 

As  to  search  of  the  person  of  a  prisoner 
and  seizure  and  disposition  of  property  con- 
nected with  or  the  fruit  of  the  crime,  see 
Criminal  Law,  §§  801-804. 


SEDUCTION. 

That  the  parent,  or  the  female  herself,  may 
sue  for  damages  in  case  of  seduction,  see 
Parties,  ^§  99-105. 

As  to  the  crime  of  seduction,  see  Criminal 
Law,  II,  7,  a. 

As  to  seduction  of  maiTied  women,  see 
Criminal  Conversation. 

1.  Evidence:  The  fact  of  illicit  intercourse 
between  the  party  injured  and  defendant,  if 
proven,  does  not  of  itself  establish  a  charge 
of  seduction.  It  must  also  be  proven  that 
the  consent  of  the  female  thereto  was  ob- 
tained by  fiattery,  promises  or  other  artifices 
used  by  defendant:  Delvee  v,  Boardman, 
20-446. 

8.  The  father,  in  ^  action  for  the  seduc- 
tion of  the  daughter,  may  not  give  in  evi- 
dence a  breach  of  promise  of  marriage, 
either  as  the  basis  of  the  action,  or  to  affect 
the  measure  of  damages,  but  it  is  permissible 
to  ask  the  daughter  whether  the  defendant 
was  paying  his  addresses  to  her  in  an  honor- 
able way,  and  the  plaintiff  may  give  the 
terms  on  which  defendant  visited  his  house, 
and  may  testify  tliat  defendant  was  paying 
his  addresses  to  the  daughter  on  the  promise 
and  with  the  intention  of  marriage :  Steverv- 
8on  V.  Belknap,  6-97. 

8.  Seduction  is  generally  made  out  by  a 
chain  of  circumstances,  among  which  may 
be  enumerated  courtship  or  continued  atten- 
tion for  a  length  of  time,  and  the  practice  of 
arts,  and  the  use  of  promises  and  persua- 
sions calculated  to  deceive  and  mislead  the 
too  confiding  female :  Ibid, 

4.  To  entitle  plaintiff  to  recover  in  a  civil 
action  for  her  own  seduction,  proof  of  sexual 
intercourse  alone  is  not  sufficient.  It  must 
be  shown  that  defendant  accoi^plished  his 
purpose  by  promise  or  ai*tifice,  or  that  plaint- 
iff was  induced  to  yield  to  his  embraces  by 
flattery  or  deception :  Brown  v.  Kingaley,  38- 
220. 
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5.  Evidence  that  defendant  threatened  to 
dismiss  plaintiff,  who  was  in  his  employ,  if 
she  would  not  submit  to  his  embraces,  held 
admissible  as  tending  to  show  one  of  the  arts 
used  by  defendant :  Ibid. 

6.  The  question  whether  the  seduction  was 
accomplished  by  means  of  promises  is  a  ques- 
tion of  fact,  and  it  is  not  for  the  court  to  say 
that  certain  promises  appearing  in  the  evi- 
dence to  have  been  made  would  be,  if  shown, 
sufficient  to  show  the  defendant  to  have  been 
guilty  of  the  crime:  Hopkins  v,  MathiaSy 
06-339. 

7.  Aetion  by  parent:  Under  the  statute  an 
action  of  this  kind  by  the  parent  must  be 
based  upon  loss  of  service  and  expense  in- 
curred. Where  the  daughter,  for  whose  se- 
duction plaintiff  had  sued  as  father,  was 
married  before  any  expense  was  incurred  or 
loss  of  service  suffered,  held,  that  plaintiff 
had  no  cause  of  action:  Humble  v.  Shoe- 
maker, 70-228. 

8.  Unmarried  female:  In  the  statutory 
provision  authorizing  the  female  to  sue  for 
her  own  seduction,  it  is  contemplated  that 
she  was  unmarried  at  the  time  of  the  seduc- 
tion :  Gover  v.  Dill,  8-8^. 

9.  PreTious  chaste  character:  In  an  ac- 
tion by  the  father  for  the  seduction  of  his 
minor  daughter  it  is  not  necessary  to  allege 
that  she  is  unmarried  nor  that  she  was  pre- 
viously of  chaste  character:  Updegraff  v, 
Bennett,  8-72. 

10.  In  an  action  for  seduction  the  chaste 
character  of  the  female  is  presumed,  but  this 
presumption  is  overcome  by  evidence  suffi- 
cient to  satisfy  the  jury  that  she  was  un- 
chaste. Defendant  has  the  burden  of  proof 
as  to  that  fact,  but  no  higher  order  of  evi- 
dence or  fuller  measure  of  proof  is  required 
than  to  establish  any  other  fact:  West  i\ 
Druff,  55-335. 

11.  In  an  action  by  plaintiff  for  her  own 
seduction,  evidence  tending  to  show  impure 
conversation  and  improper  and  familiar  as- 
sociations with  men  are  competent  as  tend- 
ing to  show  want  of  chastity :  Ibid, 

12.  In  such  case,  held,  that  evidence  of- 
fered by  plaintiff  that  she  was  poor  and  had 
no  means  of  support  was  not  admissible: 
Ibid. 

Further  as  to  evidence  of  previous  chastity, 
see  Cbiminal  Law,  §g  574-588. 


18.  Sufficiency  of  evidence:  It  is  not  er- 
ror to  refuse  to  instruct  the  jury  that  it  does 
not  require  as  conclusive  proof  of  defendant's 
guilt  when  they  are  satisfied  that  plaintiff 
was  a  person  of  weak  mind  as  it  would  if  she 
were  of  strong  mind.  Such  fact  is  only  a 
circumstance  to  be  considered  in  connection 
with  other  facts,  and  the  effect  is  only  to 
obviate  the  necessity  for  proof  of  as  many 
seductive  arts  and  the  like :  Delvee  v.  Board- 
man,  20-446. 

14.  Damages;  measure  of:  The  instruc- 
tion to  the  jury  in  an  action  for  damages  by 
an  unmarried  female  for  her  own  seducfion 
that  they  should  consider  the  loss  of  time  by 
plaintiff,  the  expense  of  medical  attendance, 
if  any,  board  while  sick,  and  the  like,  phys- 
ical suffering,  mental  anguish,  loss  of  charac- 
ter and  social  standing,  and  sense  of  shame 
caused  by  the  seduction,  is  not  objectionable 
on  the  ground  that  there  is  no  proof  of  actual 
damage,  when  it  is  proved  that  plaintiff  gave 
birth  to  a  child :  Gray  v.  Bean,  27-221. 

15.  A  verdict  for  |2,500  damages  in  a  par- 
ticular case  held  not  excessive :  Ibid. 

16.  The  fact  of  a  promise  of  marriage  may 
be  set  up  as  to  the  art  used  in  the  accomplish- 
ment of  the  seduction,  but  damages  arising 
from  a  breach  of  promise  will  not  be  consid- 
ered in  an  action  for  seduction:  Chver  v, 
DUl,  3-337. 

17.  In  an  action  for  seduction  brought  by 
the  parent  the  damages  are  very  much  in 
the  discretion  of  the  jury.  Where  the  act  is 
proved,  all  the  aggravating  circumstances 
that  follow  come  in  by  way  of  increasing 
damages.  Defendant's  attention  to  the 
daughter  as  a  suitor,  and  the  flatteries,  per- 
suasions, promises,  etc. ,  made  use  of  by  him 
to  accomplish  his  ends,  may  be  considered  in 
estimating  the  damages:  Stevenson  v.  Bel- 
knap, 6-97. 

18.  Proof  of  mere  careless  indifference  on 
the  part  of  the  parent  as  to  the  daughter's 
chastity  will  not  defeat  his  right  to  recover 
for  loss  of  service,  but  may  be  introduced  in 
mitigation  of  damages:  Zerfing  v.  Mourer, 
2  G.  Gr.,  520. 

19.  Jndgment;  paternity:  Where  the 
fact  that  defendant  is  the  father  of  plaintiff's 
child  is  alleged  for  the  purpose  of  increasing 
the  damages  in  an  action  for  seduction,  a  ver- 
dict for  plaintiff  not  necessarily  based  upon 
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the  finding  of  such  fact  will  not  be  proof  of 
the  paternity  of  the  child  sufficient  to  entitle 
it  to  inherit  from  defendant:  Koon  v.  Mai- 
ktt,  6&-205. 


SEBTICE  OF  NOTICE. 

See  Obiginal  Noticb,  n. 


SETTLEMENT. 

See  Payment  and  Dischabgb. 


SHERIFF. 

See  MuinoiPAL  Corporations,  §g  957-967; 
Officers,  g§  12a-134,  190-214. 


SLANDEB  AND  LIBEL. 

L  What  constitutes. 

a.  W  fiat  tDord8  actionable, 

b.  Malice. 

c.  Privileged  communicationa. 

d.  Publication, 

e.  Meaning  of  words  used, 

n.  Pleading;  eyidence;  damages;  justi- 
fication AND  mitigation. 

As  to  pleadings  in  such  cases,  see,  also, 
Pleadings,  §§  119-127. 

As  to  how  far  juries  are  judges  of  the  law 
in  prosecuiiions  for  libel,  see  Criminal  Law, 
gl222>1224. 

L  What  constitutes. 

a.  WTuxt  wotds  actionable, 

1.  Criminal  libel  actionable:  Anything 
which,  under  the  provision  of  the  criminal 
code,  would  constitute  hbel,  will  be  action- 
able as  libel  per  «e  in  a  civil  suit  and  no  spe- 
cial damages  need  be  alleged:  Call  v,  Lar- 
abee,  60-216. 

2.  Imputing  crime:  Where  the  words  im- 
pute a  crime  they  are  actionable  per  se,  and 
are  to  be  considered  as  false  and  malicious 
onleas  the  contrary  is  made  to  appear  by  the 
evidence:  Parker  v.  Lewis,  3  G.  Gr.,  311. 

ft.  A  charge  which,  being  true,  would  sub- 
ject the  party  charged  to  an  indictment  for 
a  crime  involving  moral  turpitude  or  subject 
Vol.  n— 82 


him  to  an  infamous  punishment  is  action- 
able i^er  ««:  Burton  v.  Burton,  3  G.  Gr.,  816. 

4.  Charging  a  married  man  with  being  a 
whoremaster  and  guilty  of  whoring  imputes 
to  him  the  crime  of  adultery,  and  is  there- 
fore actionable  per  se:  Georgia  v,  Kepford, 
45-48. 

5.  To  call  another  a  "thieving  puppy"  im- 
plies a  charge  of  crime  and  is  actionable  per 
se:  Pierson  v,  Steortz,  Mor.,  186. 

6p  Words  charging  another  with  stealing 
are  actionable  jper  «e:  CDonnell  v,  Hastings, 
68-271. 

7.  A  charge  by  one  person  oonoeming  an- 
other that  the  latter  will  steal,  and  that  the 
former  believes  that  he  will  steal,  does  not, 
in  the  absence  of  circumstances  attending 
the  assertion  giving  a  different  meaning  to 
the  language,  constitute  a  charge  of  crime 
in  such  sense  as  to  be  actionable  per  se: 
Bays  V,  Hunt,  60-251. 

8.  Words  charging  another  with  being  a 
cheat  and  swindler  are  not  actionable  j>er  se: 
Lucas  V,  Flinn,  85-9. 

9.  If  the  words  spoken  charge  acts  not 
punishable  under  the  laws  of  this  state,  al- 
though punishable  at  common  law,  they  are 
not  actionable  per  se:  Ibid, 

10.  In  an  action  for  slander  for  accusing 
plaintiff  of  stealing  from  defendant,  it  is 
error  to  refuse  to  instruct  that,  if  the  act  of 
which  defendant  accused  plaintiff  consti- 
tuted a  trespass  only,  defendant  was  not 
liable,  although  using  the  word  "stole:" 
McCaleb  v.  Smith,  22-242. 

11.  Whenever  an  offense  is  charged,  which, 
if  proved,  may  subject  the  party  to  a  punish- 
ment, though  not  ignominious,  such  charge 
brings  disgrace  upon  the  party  falsely  ac- 
cused, and  is  actionable  per  se;  but  words 
charging  a  married  woman  with  an  abortion 
are  not  within  the  rule  as  to  words  charging 
want  of  chastity,  and  unless  abortion  is  made 
criminal  they  are  not  actionable  per  se: 
Abrams  t\  Foskee,  3-274. 

12.  As  it  is  not  made  a  crime  to  buy  intox- 
icating liquors  from  a  person  illegally  selling 
the  same,  it  is  not  actionable  per  se  to  charge 
that  a  person  has  thus  bought  liquor :  Ster^ 
ling  V,  Jugenheimer,  69-210. 

18.  Words  charging  grain  dealers  with 
combining  to  reduce  the  price  of  grain,  field 
not  to  diarge  any  crime,  nor  acts  which 
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tend  to  proYoke  the  parties  to  wratb  and  ex- 
pose them  to  public  hatred  or  ridicule,  or 
deprive  them  of  the  benefits  of  public  confi- 
dence and  social  intercourse.  Therefore, 
heldf  that  no  recovery  could  be  had  for  the 
speaking  of  such  words,  without  proof  of 
special  damages :  Ackom  v.  Piper,  66-6W. 

14.  Want  of  ehastitj:  Words  imputing  to 
a  female  want  of  chastity  are  actionable  per 
se:  DaHeyv,  Reynolds,  4  Q.  Gr.,  854;  Smith 
V,  Silence,  4-821 ;  Truman  v.  Taylor,  4-424 ; 
Haynes  v.  Ritehey,  30-76 ;  Abrams  v.  Foshee, 
a-274. 

15.  To  charge  a  woman  with  bestiality  and 
sodomy  is  an  imputation  of  unchastity,  and 
actionable  per  se:  Haynes  v,  Ritehey,  80-76; 
Cleveland  v,  DetweHer,  18-299. 

16.  Words  charging  a  married  woman  with 
abortion  are  not  actionable  as  imputing  want 
of  chastity :  Abrams  v.  Foshee,  8-274. 

17.  To  call  a  woman  a  whore  is  actionable 
per  se:  Smith  v.  Silence,  11-821 ;  Cox  v.  Bun- 
ker, Mot.,  269. 

18.  Such  a  charge  is  not  justified  by  proof 
that  the  woman  of  whom  it  is  spoken  has 
yielded  only  to  the  solicitation  of  her  affi- 
anced :  Sheehey  v.  Cokley,  48-188. 

19.  As  the  term  whore  implies  public, 
notorious  offenses  against  chastity,  evidence 
of  good  reputation  for  chastity  on  the  part  of 
the  person  slandered  is  admissible :  Ibid, 

b.  Malice. 

20.  Essential:  Where  a  communication 
imputing  misconduct  to  an  ofiScer  was  made 
without  malice,  and  as  the  defendant  sup- 
posed in  the  discharge  of  a  public  duty,  and 
without  any  ill-will  or  hatred,  held,  that  an 
action  for  damages  therefor  could  not  be 
maintained:  Rector  v.  Smith,  11-802. 

21.  In  an  action  for  slander  for  words 
spoken  by  an  officer  in  the  discharge  of  his 
duty,  evidence  of  the  circumstances  under 
which  the  officer  acted  is  proper  to  show 
probable  cause  and  to  i*ebut  a  possible  infer- 
ence of  malice  from  defendant's  conduct  and 
language :  Mayo  v.  Sample,  18-806. 

22.  Ill  will:  In  an  action  for  slander,  de- 
fend ant  should  not  be  allowed  to  testify  as  a 
witness  as  to  the  feelings,  whether  of  gofxl 
will  or  ill  will,  which  had  existed  between 
himaAlf  and   plaintiff  at  the  time  of  the 


speaking  of  the  words:  Barr  r.  Hack,  46- 
808. 

As  to  whether  the  fact  of  rumors,  etc., 
may  be  shown,  see  infra,  g§  88-85. 

28.  Bepetition:  Evidence  of  the  speaking 
of  the  slanderous  words  to  other  persons 
than  those  referred  to  in  the  allegations  of 
the  petition  is  admissible  for  the  purpose  of 
showing  malice :  Prime  v,  Eastxoood,  45-640. 

24.  Evidence  that  defendant  has  repeated 
the  slanderous  words  concerning  plaintiff  is 
not  admissible  to  aggravate  the  damages: 
Ellis  V.  Undley,  88-461. 

25.  Allegations  of  the  repetition  of  the 
slander  will  be  deemed  merely  a  pleading  of 
evidence  which  would  be  admissible  with- 
out pleading  for  the  purpose  of  showing 
malice  in  the  original  speaking,  but  will  not 
constitute  a  new  cause  of  action  where  the 
original  cause  of  action  is  barred  by  the  stat- 
ute of  limitations:  Jean  v,  Hennessy,  69- 
873. 

26.  Whether  in  an  action  for  libel,  letters 
written  by  defendant  to  plaintiff,  accusing 
plaintiff  of  substantially  the  same  matter 
contained  in  the  libel  may  be  introduced  for 
the  purpose  of  showing  malice,  qucere.  But 
where  defendant  seeks  to  show  that  the  com- 
munication is  privileged,  for  the  purpose  of 
showing  a  want  of  malice,  evidence  of  the 
writing  of  such  letters  may  propezly  be  re- 
ceived :  Mielenz  v.  Quasdorf,  68-726. 

27.  Evidence  of  the  repetition  of  a  slander 
since  the  commencement  of  the  action  is  ad- 
missible  to  show  malice,  especially  if  th^quo 
animo  is  equivocal,  but  it  is  not  admissible 
to  affect  the  damages ;  and  where  such  evi- 
dence is  introduced  to  show  malice,  it  is 
proper,  if  not  imperatively  necessary,  that 
the  jury  should  be  cautioned  not  to  enhance 
the  damages  on  that  account :  Beardsley  v, 
Bridgman,  17-290. 

28.  It  seems  that  a  repetition  of  slander- 
ous words  after  the  comihenoement  of  the 
suit  may  properly  be  admitted  to  show 
malice,  it  being  also  proven  that  the  words 
were  spoked  as  charged,  before  the  action 
was  commenced :  Schrimper  v.  Heilman,  24- 
505. 

29.  Proof  of  the  speaking,  after  the  com- 
mencement of  the  suit,  of  the  same  words 
charged  in  the  petition,  or  words  of  similar 
import,  is  admissible  for  the   purpose   of 
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showing  malice,  and  the  intent  with  which 
the  words  were  originally  spoken.  The  ad- 
mission of  such  testimony,  however,  is 
limited  to  cases  where  the  original  intent  is 
equivocal,  but  it  has  been  permitted  in  cases 
where  the  words  were  actionable  per  se  and 
malice  was  implied;  however,  where  evi- 
dence of  the  repetition  of  a  slander  after 
suit  brought  is  thus  admitted,  the  jury 
should  be  cautioned  not  to  increase  the  dam- 
ages because  of  such  proof:  HinJde  v,  Daven- 
port, d»-^5, 

c.  JPrivUeged  communications. 

80.  In    performance  of    official  duty: 

Words  spolcen  by  one  in  the  performance 
of  public  or  official  duty,  upon  a  just  occa- 
sion, without  malicious  motive,  are  privileged 
communications,  and  are  not  actionable  un- 
less express  malice  is  shown :  Mayo  v.  Sam^ 
pie,  18-806. 

81.  In  another's  Interest:  Everyone  who 
believes  himself  to  be  possessed  of  knowledge 
which,  if  true,  does  or  may  affect  the  rights 
and  interests  of  another,  has  the  right  in 
good  faith  to  communicate  his  belief  to  such 
person:  Mottv,  Dawson,  46-538. 

82.  Candidate  for  office:  Words  spoken 
of  a  candidate  at  an  election  for  a  public 
office,  to  electors  whose  suffrages  are  sought 
by  such  candidate,  if  spoken  without  malice 
and  in  good  faith  believing  them  to  be  true, 
by  one  having  reasonable  cause  as  a  prudent 
and  careful  man  to  so  believe,  and  with  the 
honest  purpose  of  protecting  the  public  from 
supposed  dishonesty  of  such  candidate,  do 
not  render  the  person  speaking  them  liable 
in  an  action  for  slander :  Ibid, 

88.  Report  of  grand  jar}':  A  communica- 
tion by  the  ^rand  jury  to  the  court,  not  re- 
quired by  law  to  be  made,  for  instance,  a 
report  charging  misconduct  on  the  part  of 
ofifioers,  but  not  returned  by  way  of  indict- 
ment, is  not  a  privileged  communication: 
Sector  V.  Smith,  11-802. 

34.  To  neighbors:  The  fact  that  slander- 
ous words  are  spoken  by  defendant  at  his 
own  fireside  to  two  or  three  of  his  neighbors 
will  not  be  sufficient  to  rebut  the  presump- 
tion of  malice  arising  from  the  speaking  of 
words  actionable  per  ae;  Shato  v,  Sweeney, 
2  G.  Gr.,  687. 


86.  Communication  to  parent:  A  parent 
has  a  right  to  know  the  trut)i  of  reports 
charging  a  minor  child  with  an  offense  or 
immoral  conduct,  and  a  person  having  in- 
formation which  is  sought  by  such  parent 
has  a  right  to  impart  that  information  and 
will  be  completely  justified  in  so  doing,  if 
acting  in  good  faith :  Long  v.  Peters,  47-239. 

86.  In  Judicial  proceedings:  Charges 
made  in  a  judicial  proceeding,  whether  civil 
or  criminal,  wiU  not  support  an  action  for 
libel,  though  the  same  charges,  if  made  un- 
der other  circumstances,  would  constitute 
libel :  Mass  v.  Metre,  37-97. 

87.  If  words  charged  as  slanderous  were 
spoken  by  a  witness  without  malice,  believ- 
ing them  to  be  responsive,  he  would  not  be 
liable.  What  is  testified  to  that  is  pertinent 
and  material  to  the  matter  in  controversy 
being  privileged,  the  legal  idea  of  malice  is  ex- 
cluded, but  if  not  pertinent  and  material  and 
spoken  for  the  purpose  of  defaming  plaintiff, 
such  words  are  not  protected :  Smith  v,  How- 
ard, 28-51. 

38.  Qualified  privilege:  The  fact  that 
words  are  privileged  is  only  presumptive 
evidence  of  the  want  of  malice,  and  plaintiff 
may  show  by  extrinsic  evidence  that  there 
was  malice  nevertheless:  Mielenz  v,  Qua^ 
dorf,  68-726. 

d.  Publication. 

39.  Essential:  To  constitute  slander,  the 
speaking  must  be  in  the  hearing  of  some 
other  person  than  the  person  in  regard  to 
whom  the  words  are  spoken,  that  is,  in  the 
presence  of  some  one  who  knew  or  had  means 
of  knowing  who  was  speaking,  of  whom  he 
was  speaking,  and  to  whom  he  spoke :  2>es- 
mond  V,  Brown,  83-18. 

40.  An  allegation  that  defendant  published 
words  of  and  concerning  the  plaintiff  is 
sufficient  without  alleging  such  publication 
in  the  presence  of  divers  persons :  Burton  v. 
Burton,  3  G.  Gr.,  816. 

41.  Repeating  slander  spoken  by  others: 
Wliere  there  is  no  proof  of  the  circumstances 
under  which  slanderous  words  are  repeated 
by  the  parties  who  originally  heard  them, 
the  general  rule  that  a  repetition  of  slander^ 
ous  words  is  wrongful  applies,  and  damages 
which  result  from  repeating  them  are  a  oon- 
83quence  of  that  wrong,  and  not  a  natural. 
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uumediate  and  legal  effect  of  the  original 
si)eaking :  Prime  v.  Eastwood^  45-640. 

42.  Eyide'nceof  publication:  An  alleged 
libel  should  not  be  received  in  evidence  and 
submitted  to  the  jury,  until  there  is  sufficient 
evidence  to  make  v^  prima  fade  case  against 
defendant  for  the  publication  of  such  Ubel : 
Bent  17.  Mink,  46-576. 

48.  Evidence  of  a  threat  by  a  party  to 
publish  the  libel  is  sufficient  prima  faciei 
when  unexplained,  to  charge  such  party  with 
the  publication  of  the  libel,  and  entitle  the 
libel  to  be  received  in  evidence :  Ibid, 

44.  Therefore,  held,  that  an  admission  by 
defendant  that  "we  are  writing  for  Tipton 
papers  on  this  bank  matter  "  was  sufficient  to 
authorize  the  admission  in  evidence  of  the 
alleged  libel  published  in  a  Tipton  paper 
three  days  after  such  admission :  Ilnd, 

45.  While  it  may  be  that  proof  of  the  mail- 
ing of  a  letter  containing  libelous  matter  is 
sufficient  to  raise  the  presumption  of  publica- 
tion, yet,  where  the  letter  is  written  in  a 
foreign  language,  it  is  necessary  that  it  shall 
appear  that  it  was  read  and  understood  by 
some  one  into  whose  hands  it  came :  Mielenz 
V,  Quasdorf,  68-726. 

46.  To  constitute  proof  of  publication  of  a 
libel  in  a  letter  written  in  a  foreign  language 
it  is  necessary  to  show  that  the  language  was 
so  understood  by  some  person  into  whose 
hands  it  came :  Kiene  v.  Ruff,  1-482. 

47.  In  foreign  country:  In  an  action  for 
libel  arising  from  sending  a  letter  making 
certain  statements,  from  this  state  to  a  for- 
eign country,  held,  that  the  giving  of  the 
letter  to  another  person  to  be  transcribed 
constituted  a  publication  in  the  place  where 
the  letter  was  written  without  regard  to  its 
publication  in  such  foreign  country :  Ibid. 

e.  Meaning  of  words  used. 

48.  Natural  Import:  The  words  charged 
are  to  be  taken  in  their  plain  and  natural  im- 
port and  are  to  be  understood  in  the  sense  in 
which  they  appear  to  have  been  used,  and  as 
conveying  the  idea  which  they  were  adapted 
to  convey  to  those  to  whom  they  were  ad- 
dressed: TruiJianv.  Taylor,  4l-4ZL 

49.  To  give  words  an  actionable  meaning 
and  import  other  and  different  from  the  plain 
and  natural  one,  it  should  appear  not  only 


that  facts  existed  entirely  sufficient  to  give 
the  words  such  import,  but  also  that  the  per- 
son to  whom  the  words  were  addressed  had 
knowledge  of  such  facts :  Wilson  v.  Beighler, 
4-427. 

50.  If  the  words  in  themselves  charged 
plaintiff  with  the  commission  of  a  criminal 
offense,  yet  if  they  were  understood  in  a 
different  sense  by  the  hearers,  and  the 
defendant  intended  that  they  should  be  so 
understood,  defendant  is  not  liable:  McCdkb 
V,  Smith,  22-242. 

51.  Words  charged  as  slanderous  should 
be  considered  in  the  sense  in  which  the 
hearers  understood  them,  and  it  is  com- 
petent for  the  hearer  to  testify  as  to  the  sense 
in  which  he  understood  them  as  well  as  to 
the  facts  and  circumstances  attending  their 
publication :  Barton  v.  Holmes,  16-252. 

53.  Though  the  testimony  of  bystanders 
who  heard  the  words  is  competent,  where 
the  meaning  is  not  clear,  to  show  the  sense 
in  which  they  understood  them,  yet  such 
sense  may  be  determined  by  the  jury  from 
the  words  themselves,  and  the  facts  and  cir- 
cumstances attending  the  speaking  of  them : 
Hess  V.  Fockler,  25-9. 

53.  Where  the  words  are  not  intended  to 
charge  the  person  si>oken  of  with  a  crime,  and 
are  not  understood  in  that  sense  by  those 
who  hear  them,  they  are  not  actionable  per 
se:  Desmond  v.  Brown,  3^13. 

54.  In  ascertaining  the  import  of  words 
spoken,  the  jury  are  to  look  at  the  sense  or 
meaning  of  the  words  themselves,  and  any 
explanatory  circumstances  known  to  both 
speaker  and  hearer  at  the  time  of  speaking : 
Dixon  V.  Stetvart,  33-125. 

55.  Where  the  words  spoken  are  reason- 
ably susceptible  of  different  meanings,  the 
jury  must  determine  the  sense  in  which  the 
hearers  understood  them,  and  defendant 
must  be  responsible  for  that  understanding. 
The  sense  in  which  the  words  were  used  may 
be  proved  by  witnesses :  McLaitghlin  v.  Bas- 
com,  38-660. 

56.  Though  words  are  spoken  which  in 
and  of  themselves  impute  a  crime»  yet  if  they 
are  used  in  such  circumstances  that  they  are 
not  so  understood  by  those  hearing  them, 
they  wili  not  constitute  slander  actionable 
per  se,  but  the  burden  of  showing  that  the 
words  were  not  so  used  is  upon  the  party 
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using  them,  the  presumption  being  that  they 
are  understood  to  charge  the  offense  desig- 
nated :  Myers  v,  Dresden,  40-060. 

57.  If  defendant  relies  on  the  fact  that  un- 
der the  circumstances  the  words  used  did  not 
impute  a  crime,  he  should  show  that  explana- 
tory words  were  used,  and  that  the  subject- 
matter  in  allusion  to  which  the  words  were 
spoken  was  clearly  such  as  to  show  that  they 
were  not  actionable:  Parker  v,  Letois,  2  G. 
Gr.,  311. 

58.  Words  are  to  be  construed  in  the  sense 
in  which,  in  the  light  of  all  explanatory  cir- 
cumstances known  to  speaker  and  hearer, 
they  are  calculated  to  impress  the  hearer's 
mind  and  will  naturally  be  understood,  but 
if  there  is  nothing  to  show  that  the  hearer 
coald  reasonably  understand  them  in  a  dif- 
ferent sense,  or  did  in  fact  understand  them 
in  a  different  sense,  they  must  be  considered 
in  their  usual  and  ordinary  acceptation: 
Prime  v,  Ecutwood,  45-640. 

59.  In  foreign  laogaage:  It  appearing 
that  the  words  were  spoken  in  the  presence 
of  a  witness  who  testified  that  he  understood 
them,  and  there  being  no  showing  that  it 
was  in  his  presence  alone,  the  objection  that 
it  should  be  alleged  that  the  words  were 
spoken  in  German  because  the  witness  did 
not  understand  the  English  language,  held 
not  to  justify  a  reversal  of  the  judgment : 
Hurtert  v.  Weines,  27-134. 

IL  Pleadings;   evidence;    damages; 

JUSTIFICATION   AND   MITIGATION. 

As  to  pleading  in  such  cases,  see,  also. 
Pleadings,  g§  119-127. 

W.  Allegation  of  defamatory  sense:  By 
statute  (Code,  §  2681),  it  is  made  unnecessary 
to  allege  the  extrinsic  facts  showing  the  de- 
famatory sense  in  which  the  words  were 
used.  It  is  sufficient  to  set  out  the  words 
themselves  and  state  such  defamatory  sense : 
Kinyon  v.  Palmer,  18-377;  Swearingen  v. 
Stanley,  2S-115;  Clarke  v.  Jones,  49-474. 

61.  Cause  of  action:  There  can  be  but  one 
cause  of  action  for  a  slanderous  conversa- 
tion, although  the  items  of  slander  are  nu- 
merous: Cracraftv.  Cochran,  16-801. 

62.  Plaintiff  need  only  set  out  in  his  peti- 
tion, or  prove  so  much  of  the  conversation  as 
constitutes  a  cause  of  action,  but  either  he  or 


defendant  may  prove  all  of  the  conversation 
occurring  at  the  same^time  for  the  purpose  of 
showing  the  quo  animo:  Ibid. 

68.  Special  damages:  Where  the  words 
spoken  are  actionable  per  se,  special  damages 
need  not  be  alleged  or  proven:  Parker  v. 
Letms,  2  G.  Gr.,  311. 

64.  In  such  case  general  damages  may  be 
proved,  but  plaintiff  cannot  prove  or  recover 
for  special  injuries  not  alleged:  Hicks  v. 
Walker,  2  G.  Gr.,  440. 

65.  Where  the  words  charged  are  action- 
able j>^  se,  the  fact  that  averments  are  made 
of  damage  to  plaintiff  as  a  citizen,  farmer 
and  church  member,  will  not  justify  the  re- 
quirement of  a  more  specific  statement  as  to 
the  particular  damage  in  the  case:  Swear^ 
ingen  v.  Stanley,  23-115. 

66.  Evidence :  It  is  not  necessary  for  plaint- 
iff to  prove  the  precise  words  as  laid  in  the 
petition,  but  it  is  sufficient  to  prove  them 
substantially  as  set  out:  McClintock  v.  Crick, 
4-458;  Desmond  v.  Brown,  29-58;  Botoen  v. 
Deideker,  38-418. 

67.  Proof  of  words  spoken  in  a  foreign 
language:  While  at  common  law  the  au- 
thorities are  uniform  that  to  allege  a  publi- 
cation of  ignominious  words,  and  prove  a 
publication  of  words  in  another  tongue,  is  a 
variance  and  cause  for  nonsuit,  yet,  under 
our  system  of  pleading,  it  seems  that  it 
would  be  sufficient  to  set  out  a  translation  of 
the  words  spoken  in  the  foreign  language, 
averring  that  they  were  spoken  in  that  lan- 
guage, and  that  the  words  charged  are  a  cor- 
rect translation  of  them.  In  such  case  the 
proof  of  the  speaking  of  the  words  in  a  for- 
eign language  would  not  constitute  a  vari- 
ance :  Bower  v.  Deideker,  38-418. 

68.  PlaintilTs  character:  Where  the 
character  of  the  plaintiff  in  an  action  of 
slander  is  not  put  in  issue  by  the  pleadings 
or  evidence  offered  by  defendant,  it  is  error 
to  allow  plaintiff  to  prove  his  character: 
ilfa^o  V.  Sample,  18-306. 

69.  Damages:  Mental  anxiety  and  distress 
of  mind  do  not  constitute  such  special  dam- 
ages as  will  sustain  an  action  for  slander  for 
words  not  actionable  per  sCy  and  cannot  be 
shown  to  enhance  damages  when  the  words 
spoken  are  actionable  per  se:  Prime  v.  East' 
wood,  45-640. 

70.  Evidence  may  properly  be  given  in  an 
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action  for  slander  of  the  pecuniary  circum- 
stances of  defendant,  either  to  aggravate  or 
mitigate  the  damages:  Kamey  v.  Paisley, 
13-89. 

That  defendant's  pecuniary  condition  can- 
not, in  general,  be  shown  to  affect  damages, 
see  Damages,  gg  121-125. 

71.  In  an  action  for  slanderous  words  im- 
puting want  of  chastity  to  a  wife,  hdd,  a 
verdict  of  $3,000  was  not  excessive :  Clear  v, 
Reasor,  29-327. 

72.  Bumor:  The  existence  of  a  rumor  in 
the  neighborhood  in  reference  to  plaintiif  is 
not  admissible  in  evidence  on  his  behalf  to 
increase  his  damages:  Prime  v.  Ea^tuxxxi, 
45-640. 

73.  The  meaning  of  the  words  used  may 
be  inferred  from  their  plain  import,  and  evi- 
dence of  the  sense  in  which  they  were 
understood  is  not  necessary,  although  testi- 
mony of  those  who  heard  the  words  as  to 
their  underatanding  would  be  proper  if  their 
meaning  was  not  clear:  Hesa  v.  Fockler, 
25-9. 

74.  Evidence  as  to  person  intended: 
When  a  libelous  communication  on  its  face 
directly  or  by  way  of  innuendo  refers  to  any 
particular  person,  it  is  possibly  true  that  a 
witness  may  be  asked  who  or  what  person  is 
meant,  but  subject  to  this  rule  the  weight  of 
authority  is  that  the  alleged  libel  must  be 
construed  by  the  court  and  jury,  and  it  is  not 
proper  to  allow  a  witness  to  state  whom  he 
understood  the  libel  to  refer  to :  Aiiderson  v. 
Hart,  68-400. 

75.  Explanation  of  circumstances:  Evi- 
dence wliicli  would  explain,  upon  any  reason- 
able hypothesis  consistent  with  plaintiff's  in- 
nocence, the  circumstances  relied  upon  as 
showing  the  truth  of  the  charge  should  be 
considered  by  the  jury  as  disproving  the  ex- 
istence of  the  facts  charged  by  the  words 
spoken:  Clear  v.  Reasor,  39-327. 

76.  Jurisdiction:  Where  defendant,  in 
an  action  for  slander  in  speaking  words  im- 
puting a  crime,  attempts  to'  justify  by  proof 
of  the  truth  of  the  charge,  he  is  not  required 
to  prove  the  commission  of  the  crime  be- 
yond a  reasonable  doubt,  as  would  be  neces- 
sary in  a  ci'iminal  prosecution  for  such  crime. 
(Overruling  Bradley  v,  Kennedy,  2  G.  Gr., 
231;  Forshee  v.  Abt*ams,  2-571;  Foujitain 
V.    West,    23-9;   Ellis    v,    Lindley,    88-461; 


Georgia  v.  Kepford,  45-48 ;  Mott  v.  Dawson, 
46-538):  RUey  v.  Norton,  6&-806. 

As  t-o  similar  questions  in  other  civil  cases, 
see  EviDKNCJE,  §§  851-858. 

77.  Matter  in  justification  is  not  admissi- 
ble, unless  justification  is  pleaded:  Forshee 
V,  Abrams,  2-571. 

78.  Where  defendant  pleads  the  truth  of 
the  words  spoken  by  way  of  justification,  the 
motive  of  plaintiff  in  prosecuting  the  action 
cannot  be  inquired  into :  Bradley  v.  Kennedy, 
2G.  Gr.,231. 

79.  Mitigation:  While,  in  one  sense,  facts 
pleaded  in  mitigation  do  not  constitute  a 
defense,  yet,  as  such  facts,  if  relied  on,  must 
be  pleaded  to  entitle  defendant  to  introduce 
evidence  of  them,  a  plea  of  such  facts  must 
be  regarded  as  tendering  an  issue :  Mieilenz  v» 
Quasdorf,  68-726. 

80.  Whether  facts  can  be  pleaded  in  miti- 
gation, for  the  purpose  of  showing  that  de- 
fendant had  reasonable  ground  to  believe 
that  the  facts  written  and  spoken  were  true, 
quaere:  Ibid,  , 

81.  In  an  action  for  libel  in  charging 
plaintiff  with  being  a  defaulter  to  the  gov- 
ernment, held,  that  the  action  of  the  govern- 
ment subsequent  to  the  publication  of  the 
libel,  in  relieving  plaintiff  from  the  conse- 
quences of  default,  could  not  be  shown  in 
evidence:  Roberts  v.  Miller,  2  G.  Gr.,  122. 

83.  Defendant  may  allege  mitigating  cir- 
cumstances without  confessing  the  speaking 
of  the  words,  and  it  is  not  necessary  to  deny 
malice,  or  aver  belief  in-  the  truth  of  the 
words  spoken :  Desmond  v.  Brown,  33-13. 

83.  Bepetition  of  rnmor:  In  an  action 
for  slander  defendant  offered  to  amend  his 
answer  by  alleging  that  there  was  such  a  re- 
port in  circulation,  at  and  before  the  time 
the  words  were  alleged  to  have  been  spoken 
by  defendant.  Held,  that  such  offer  was 
properly  refused,  it  not  being  alleged  that 
the  words  were  repeated  without  actual  mal- 
ice: Beardsley  v,  Bridgman,  17-290. 

84.  In  an  action  for  slander,  defendant 
may,  by  cross-examination  of  witnesses 
called  to  show  plaintiff's  good  character, 
show  that  prior  to  the  time  of  the  alleged 
slander  there  were  rumors  and  reports  that 
he  had  been  guilty  of  a  similar  act  to  that 
attributed  to  him  in  the  words  sued  upon: 
Barr  v.  Hack,  46-308. 
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85.  When  the  libel  does  not,  on  the  face  of 
it,  purport  to  be  derived  from  any  one,  but  is 
stated  as  of  the  witness'  own  knowledji^e, 
evidence  is  not  admissible  to  show  that  it 
was  copied  from  a  newspaper,  or  communi- 
csted  by  a  correspondent.  Rumors  and  re- 
ports cannot  be  proved  in  mitigation  unless 
they  are  so  general  and  prevalent  that  they 
affect  the  general  character :  Marker  v.  Dunn, 
6&-720. 

86.  Defendant's  belief:  It  is  no  justifica- 
tion that  defendant  believed  the  words  to  be 
true.  To  justify,  he  must  prove  they  were 
in  fact  true.  But  the  belief  may  be  given 
in  evidence  in  mitigation :  Fountain  v.  WeM, 
2S-9. 

87.  Statements  of  plaintiff:  Evidence 
that  plaintiff  has  made  statements  tending 
to  show  the  truth  of  the  words  charged  as 
eknderous  is  admissible :  Bower  v.  Deideker, 
88-418. 

88.  Plain tiff*8  eharacter:  The  bad  char- 
acter of  plaintiff  may  be  shown  in  mitigation 
of  damages:  Armatrong  v.  Pierson,  8-29; 
Fletcher  v.  Burroughs,  10-557. 

89.  Plaintiff's  bad  character  is  no  bar  to 
his  right  to  recover ;  it  only  goes  in  mitiga- 
tion of  damages.  Defendant  may  still  be 
held  to  recompense  the  injured  party  to  the 
extent  of  the  trouble  or  expense  in  recover- 
ing, or  disproving  the  unjust  accusation: 
Armstrong  v,  Pierson,  8-29. 

90.  But  defendant  cannot  plead  either  in 
defense  or  mitigation  that  the  plaintiff  has 
been  guilty  of  a  specific  crime  in  no  way 
connected  with  the  alleged  defamatory 
words,  or  the  occasion  on  which  they  were 
used :  Fisher  v.  Tice,  20-479. 

91.  Nor  can  defendant  prove  specific  of- 
fenses or  particular  acts  of  dishonesty  not 
connected  with  the  transaction  under  inves- 
tigation nor  set  up  in  the  pleadings,  nor  that 
the  plaintiff  was  in  the  habit  of  committing 
such  offenses :  Fountain  v.  West,  23-9. 

92.  ProTocation:  That  slanderous  words 
were  spoken  through  heat  of  passion,  under 
provocation,  may  be  shown  in  mitigation, 
bat  not  in  complete  defense :  McCUntock  v. 
Crick,  4-458. 

98.  Insanity  or  monomania  on  the  subject- 
matter  of  the  charge  may  be  pleaded  in  de- 
fense to  an  action  for  libel:  Fisher  v.  Tice, 
20479. 


94.  Intoxication:  It  is  no  defense  to  an 
action  for  slander  that  defendant  was  intox- 
icated at  the  time  of  the  speaking  of  the 
slanderous  words :  Beed  v.  Harper,  25-87. 


SLAVERY. 

1.  Prohibition  of:  The  act  of  congress  of 
1820  prohibiting  slavery  in  territory  acquired 
under  the  Louisiana  purchase  north  of  lati- 
tude 86°  80'  not  included  within  the  state  of 
Missouri,  was  effectual  in  itself  without  fur- 
ther legislative  action:  In  re  Balph,  Mor.,  1. 

3.  Therefore  where  a  slave  had  come  within 
the  territory  of  Iowa  by  consent  of  his  mas- 
ter that  he  was  to  have  his  freedom,  but  un- 
der an  agreement  that  he  was  to  ];>ay  the 
master  a  certain  amount  for  such  freedom, 
Tield,  'that  the  master  could  not  retake  him 
upon  the  failure  of  the  former  slave  to  pay 
the  stipulated  amount,  and  the  only  remedy 
of  the  master  was  by  proceeding  to  enforce 
the  indebtedness :  Ibid, 

As  to  Civil  Rights,  see  that  title. 
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As  to  title  bonds  in  general,  and  forfeiture, 
or  rights  thereunder,  see  Vendors. 

As  to  equitable  relief  in  general,  see 
Equity. 

As  to  actions  for  specific  performance 
against  vendor's  executors  or  administrators, 
see  Estates  of  Decedents,  §§  105, 106. 

1.  Nature  of  action:  An  action  for  the 
specific  performance  of  a  contract  to  convey 
land  upon  the  happening  of  a  condition  is  in 
the  nature  of  a  real  action :  Johnson  v,  Hop- 
kins, 1^-49. 

2.  Adequate  remedy  at  law:  Equity  will 
not  entertain  jurisdiction  to  enforce  a  spe- 
cific performance  respecting  personal  prop- 
erty, choses  in  action  or  personal  services, 
unless  compensation  in  damages  does  not 
furnish  a  complete  and  satisfactory  remedy : 
Bichmond  v,  Dubuque  <St  S.  C,  B.  Co,,  88- 
422,  478. 

8.  But  the  fact  that  the  court  will  award 
damages  does  not  deprive  equity  of  jurisdic- 
tion. To  have  that  effect  the  damages  re- 
coverable at  law  must  be  full  compensation 
and  constitute  adequate  relief :  Ibid. 
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4.  Where  the  contract  between  the  parties 
was  that  all  through  grain  shipped  on  de- 
fendant's railroad  should  be  delivered  at 
plaintifTs  warehouse,  and  that  defendant 
should  pay  plaintiff  a  certain  amount  per 
bushel  on  such  grain  whether  actually  deliv- 
ered or  not,  such  contract  to  continue  for  a 
period  of  years,  held,  that  plaintiff  had  an 
adequate  remedy  at  law  and  could  not  en- 
force a  specific  performance  of  the  contract, 
notwithstanding  the  alleged  difficulty  of  de- 
termining the  amount  of  such  grain  trans- 
ported over  defendant's  railroad :  Ibid, 

5.  The  fact  that,  to  enforce  specific  per- 
formance of  a  contract  in  regard  to  the 
method  of  transportation  agreed  upon  by  a 
common  carrier,  would  delay  and  hinder  it 
in  the  transaction  of  its  business,  would  be  a 
reason  for  refusing  such  specific  perform- 
ance, although  the  carrier  may  be  liable  in 
damages  for  a  breach  of  the  contract:  Ibid,, 
485. 

6.  Where  a  sum  has  been  agreed  upon  by 
the  parties  as  a  forfeiture  for  non-perform- 
ance of  a  contract  to  convey,  the  party  ag- 
grieved will  be  left  to  his  remedy  at  law, 
and  cannot  enforce  specific  performance: 
Rynear  v.  Neilin,  3  G.  Gr.,  310. 

7.  Certainty  of  description:  Specific  en- 
forcement of  a  contract  for  the  conveyance 
of  a  right  of  way  will  not  be  refused  on  ac- 
count of  uncertainty  of  description  when  the 
description  is  capable  of  being  made  certain 
by  measurements:  Puttinan  v,  Haltey,  24- 
425. 

8.  The  description  of  premises  in  a  con- 
tract to  convey  as  a  certain  number  of  acres 
of  it,  the  same  being  so  much  of  the  west 
half,  etc.,  without  specifying  definitely  what 
portion  of  the  premises  was  intended,  Jield 
sufficient  to  entitle  the  vendee  to  a  decree  for 
a  specific  performance:  Ring  v.  AsJiworth, 
&-452. 

9.  Cases  of  doubt:  Specific  performance 
will  not  be  decreed  where  there  is  uncer- 
tainty, ambiguity  or  doubt  respecting  the 
contract:  McDaniels  v,  Whitney,  38-60; 
Harper  v.  Sexton,  22-442. 

10.  Parol  contract:  There  is  no  general 
rule  of  equity  which  inhibits  specific  per- 
formance of  parol  contracts  for  the  convey- 
ance of  real  estate:  Grimes  v,  Hamilton 
County,  37-290. 


11.  A  parol  contract  for  the  conveyance  of 
land,  held,  in  a  particular  case,  to  be  suffi- 
ciently established  to  entitle  the  vendee  to  a 
specific  performance :  Renkin  v.  Hill,  49-270. 

12.  Assignment  of  lien:  Held,  that  an 
alleged  agreement  to  assign  a  mechanic's 
lien  could  not  be  specifically  enforced :  First 
Kat  Bank  v.  Day,  52-680. 

18.  Matnality:  In  order  that  a  contract 
may  be  specifically  enforcible  it  must  be 
mutual:  Olive  v.  Dougherty,  3  G.  Gr.,  371. 

14.  That  is,  it  must  be  such  that  it  might, 
at  the  time  it  was  entered  into,  have  been 
enforced  by  either  party  against  the  other. 
Therefore,  in  an  action  by  the  plaintiff  to 
enforce  specific  performance  of  a  contract 
for  the  exchange  of  property,  it  appearing 
that  he  w^as  not  the  owner,  at  the  time  of  the 
contract,  of  the  property  agreed  by  him  to 
be  conveyed,  held,  that  he  could  not  have  a 
specific  performance  as  against  defendant, 
although  before  bringing  action  he  had  tend- 
ered a  good  title  to  the  property  which  he 
was  to  convey :  Luse  v,  Deitz,  46-205. 

15.  Even  though  under  the  statutes  prior 
to  the  present  provisions  of  the  Code,  a  mar- 
ried woman  was  not  bound  by  her  contract 
of  purchase  of  real  property,  and  therefore, 
for  want  of  mutuality,  the  seller  would  not 
be  bound  by  his  contract  to  convey,  yet 
where  a  part  of  the  purchase  money  had 
been  paid  before  suit  and  possession  taken  by 
such  purchaser  and  improvements  made, 
held,  that  the  circumstances  were  such  that 
the  contract  should  in  equity  have  been  en- 
forced against  her,  and  the  unpaid  purchase 
money  declared  a  charge  upon  her  separate 
estate,  and  therefore  that  the  contract  to 
convey  should  be  enforced  against  the  vendor : 
Clmmberlin  v,  Robertson,  31-408. 

10.  Equity  will  not  require  a  party  to 
specifically  perform  his  covenants  unless 
plaintiff  might,  by  a  like  proceeding,  be  com- 
pelled to  perform  his.  Nor  will  it  interfere  if 
defendant  is  not  secure  in  his  rights  and 
remedies  for  violation  thereof  by  plaintiff: 
Richmond  v,  Dubuque  <&  S,  C,  R.  Co.,  83- 
422,  486. 

1 7.  Acceptance  of  proposition :  An  accept- 
ance of  an  offer  to  convey  must  be  unequivo- 
cal, and  Jield,  that  where  a  party  in  answer 
to  the  proposition  for  a  sale  replied,  amongst 
other  things,  *'  we  will  fix  the  writing  all 
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Batisfactory,"  the  acceptance  was  not  suffi- 
cient to  warrant  specific  performance  of  the 
contract:  Goodenow  v,  BameSy  40-561. 

18.  Equitable:  Equity  will  not  lend  its 
aid  to  enforce  the  performance  of  contracts 
unless  they  are  fair,  just  and  reasonable,  and 
founded  ux)on  an  adequate  consideration: 
Lucas  V.  Barrett,  1  G.  Gr.,  510. 

19.  Nor  will  it  grant  specific  performance 
when  by  so  doing  other  persons  having  prior 
equities  would  be  injuriously  affected :  Ibid. 

20.  Where  the  evidence  shows  that  a  con- 
tract is  inequitable,  it  will  not  be  enforced : 
Wilmer  v.  Farria,  40-809. 

21.  Fraud:  A  specific  performance  will 
not  be  decreed  when  the  contract  is  founded 
in  fraud,  imposition,  mistake  or  undue. ad- 
vantage, or  is  not  supported  by  an  adequate 
consideration:  Palo  Alto  County  v.  Harri- 
9on,  68-81. 

22.  Therefore,  held,  that  an  agreement  of 
a  county  to  convey  swamp  land,  the  ratifica- 
tion of  which  was  procured  by  improper 
promises  and  inducements  held  out  to  the 
electors,  would  not  be  specifically  enforced : 
Ibid. 

23.  Where  a  party  bid  off  land  at  a  public 
sale,  and  thereupon  failed  to  comply  with 
his  bid  and  the  land  was  again  offered,  and 
by  his  procurement  bid  off  for  him  at  a  less 
price,  held,  that  he  was  guilty  of  fraud  which 
would  defeat  his  right  of  action  to  enforce 
specific  performance  under  the  second  bid: 
Hdbbins  v,  Decatur  County,  37-132. 

24.  In  an  action  to  compel  the  the  specific 
performance  of  a  contract  to  convey  swamp 
land  in  consideration  of  services  rendered  in 
securing  said  lands  to  the  county,  held,  that 
the  grantee  under  a  confiicting  title  could 
not  set  up  fraud  as  between  the  county  and 
its  vendee  for  the  pui-pose  of  defeating  the 
title  of  the  latter:  Allen  v,  Cerro  Gordo 
County,  40-849. 

25.  Mistake:  An  agreement  for  the  ex- 
change of  land  in  equal  portions  will  not  be 
enforced  in  equity  when  based,  through  mis- 
take, upon  an  erroneous  survey,  and  the  ti*ue 
survey  gives  the  party  a  much  larger  area 
than  the  other,  although  the  respective  par- 
ties took  possession  and  built  their  fences 
on  the  erroneous  lines:  Gilroy  v.  Alls,  ^l^r- 
174. 

26.  But  plaintiff  in  such  a  case  is  entitled 


to  have  the  contract  enforced  according  to 
the  true  survey,  or  rescinded :  Ibid, 

27.  Where  a  contract  to  convey  lands  was 
made  between  partners  for  the  purpose  of 
making  up  a  supx>osed  overdraft  of  funds  on 
the  part  of  the  party  agreeing  to  convey,  the 
fact  being,  however,  that  there  was  no  such 
overdraft,  held,  that  the  contract  would  not 
be  enforced :  Richards  t?.  Burden,  59-728, 787. 

2S.  Adequacy  of  consideration:  Courts  of 
equity  will  decree  specific  performance  when 
the  contract  is  in  writing,  is  certain,  is  fair 
in  all  its  parts,. is  for  an  adequate  considera- 
tion, and  is  capable  of  being  performed,  but 
not  otherwise:  Harper  v.  Sexton,  22-442; 
McDaniels  v,  Whitney,  38-60. 

29.  It  is  also  equally  a  general  rule  that 
courts  of  equity  will  not  interfere  to  decree 
a  specific  performance  except  in  cases  where 
it  would  be  strictly  equitable  to  make  such  a 
decree:  Harper  v.  Sexton,  23-442. 

80.  Therefore,  held,  that  a  court  of  equity 
would  not  decree  execution  of  a  tax  deed  in 
pursuance  of  a  sale  in  a  proceeding  in  the 
nature  of  an  action  for  specific  performance, 
where  it  appeared  that  the  amount  bid  for 
the  property  at  the  sale  was  a  grossly  inade- 
quate price  therefor :  Ibid. 

81.  Under  particular  facts,  held,  that  the 
consideration  for  a  contract  to  convey  was 
not  so  inadequate  as  to  defeat  the  right  to  a 
specific  performance :  Throckmorton  v.  Dav- 
idson, 68-648. 

32.  Performance  by  one  party:  Where  it 
appeared  that  a  step-mother  had  promised 
her  step-daughter  that  if  the  latter  would 
remain  with  her  during  life  without  get- 
ting married,  and  assist  her  in  caring  for  and 
managing  her  proi)erty,  she  would  convey 
and  assign  such  property  to  her,  and  the  lat- 
ter did  remain  with  the  step- mother,  render- 
ing such  services,  lield,  that  an  acceptance  of 
such  promise  might  be  inferred  by  reason  of 
the  performance  of  the  conditions,  and  the 
contract  to  convey  could  be  specifically  en- 
forced :  Franklin  v.  Tuckerman,  68-672. 

38.  Estoppel:  Where  a  party  has  made  a 
parol  agreement  to  convey  and  the  vendee 
has  entered  into  possession  and  made  im- 
provements with  knowledge  of  the  vendor, 
the  latter  will  be  estopped  from  asserting  his 
legal  title  and  equity  will  compel  specific  per- 
formance :  Peters  v.  Jones,  85-512. 
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84.  The  fact  that  the  vendor,  after  having 
received  the  greater  part  of  the  purchase 
money,  has  at  an  execution  sale,  in  a  proceed- 
ing bj  him  against  the  vendee  to  recover  the 
unpaid  balance,  bought  in  the  interest  of  the 
vendee,  does  not  relieve  him  of  the  obligation 
to  convey  in  accordance  with  the  terms  of 
his  contract.  He  cannot  retain  the  purchase 
money  and  also  the  property:  Wright  v. 
Leclaire,  3-231. 

85.  Discretion:  The  general  rule  is  that  a 
specific  performance  will  not  be  decreed  ex- 
cept in  cases  where  it  would  be  strictly  equi- 
table to  do  so,  nor  where,  from  a  change  of 
circumstances,  it  would  be  unconscientious 
to  enforce  it.  The  specific  execution  of  con- 
tracts rests  in  the  sound  discretion  of  the 
cou];t:  Parsons  v,  Oilbert,  45-33. 

86.  The  determination  of  the  question  of 
granting  specific  2)erformance  is  a  matter  of 
discretion  in  the  court  and  not  of  ri^htin 
the  party,  the  court  being  guided  in  the  ex- 
ercise of  that  discretion  by  the  rules  and 
principles  of  equity  jurisprudence :  Shaw  v, 
Livermore,  2  G.  Gr.,  388;  Young  r.  Daniels^ 
2-126;  Armstrong  v.  Fierson,  5-317;  Thurs- 
ton V,  Arnold,  43-43. 

87.  In  such  cases  relief  is  not  a  matter  of 
right  in  either  party,  but  it  is  granted  or 
withheld  according  to  the  circumstances  of 
each  case  when  the  rules  or  principles  of 
equity  will  not  furnish  any  exact  measure 
of  justice  between  the  parties:  Young  v. 
Daniels,  2-126;  Thurston  v.  ulmoW,  43-43. 

88.  Compensation,  not  forfeiture,  is  the 
doctrine  of  courts  of  equity:  Armstrong  v, 
Pierson,  5-317. 

89.  The  discretion  to  be  exercised  by  the 
court  in  granting  or  refusing  specific  per- 
formance is  not  arbitrary  nor  capricious,  but 
sound  and  reasonable,  adapting  itself  to,  and 
being  governed  as  far  as  practicable  by  legal 
rules  and  principles  when  these  rules  and 
principles  are  not  in  conflict  with  justice  be- 
tween the  parties :  Rudolph  v,  Covell,  5-525. 

40.  While  the  granting  or  refusing  of  re- 
lief in  such  cases  is  a  matter  of  sound  and 
reasonable  discretion  in  the  court,  governing 
itself  as  far  as  practicable  by  general  rules 
and  principles,  it  should  at  the  same  time 
withhold  or  grant  relief  according  to  the  cir- 
cumstances of  each  particular  case  when 
these  rules  and  principles  will  not  furnish 


any  exact  measure  of  justice  between  the 
parties,  and  specific  performance  will  not  be 
decreed  if  there  is  inequality  or  hardship  in 
the  contract  as  against  the  defendant,  or  good 
reason  to  doubt  if  defendant  entered  into  it 
understandingly,  or  whether  he  might  not 
have  been  suffering  some  degree  of  obscura- 
tion of  cleai'  perception  by  reason  of  intoxi- 
cation :  Smith  v.  Shepherd,  36-253. 

41.  In  such  cases  a  court  of  equity  simply 
refuses  to  interfere,  leaving  the  plaintiff  to 
proceed  at  law  for  any  redress  by  way  of 
damages  to  which  he  may  be  entitled :  Ibid, 

42.  The  discretion  to  be  exercised  is  not 
arbitrary  or  capricious,  but  is  one  governing 
itself  so  far  as  may  be  by  general  rules  and 
principles.  Where  there  is  no  legal  principle 
upon  which  a  specific  performance  of  the 
contract  should  be  refused,  the  court  will 
enforce  it :  Sweeney  v.  OHora,  43-84. 

48.  The  specific  execution  of  an  agree- 
ment, when  established,  rests  in  the  sound 
discretion  of  the  court,  and  where  it  is  not 
clear  what  relief  should  be  decreed,  the  party 
will  be  remitted  to  his  remedy  at  law :  Auter 
V.  Miller,  18-405. 

44.  Usually  the  obligee  of  a  contract  for 
the  conveyance  of  real  estate  has  the  choice 
of  two  remedies:  he  may  sue  for  damages 
at  law  or  may  enforce  a  specific  performance 
in  equity ;  and  while  it  rests  in  the  sound  dis- 
cretion of  the  court  to  decree  a  specific  per- 
formance, it  is  not  a  matter  of  arbitrary  or 
capricious  discretion  dependent  upon  the 
mere  pleasure  of  the  judge,  but  is  gov- 
erned by  general  rules  and  principles :  Grimes 
V.  Hamilton  County,  37-290. 

45.  Specific  performance  will  be  granted 
or  withheld  according  to  the  circumstances 
of  each  particular  case,  and  in  the  exei'cise 
of  a  sound  and  reasonable  discretion.  In  a 
particular  case,  lield,  that  defendant  could 
not  set  up  defenses  which  had  become  stale 
by  lapse  of  tioic,  and  which  would  be  in- 
equitable as  against  plaintiff:  Briggs  v.  Jas- 
per County,  49-481. 

46.  Default;  laches:  In  a  suit  for  a  spe- 
cific i)erformance,  matter  pleaded  in  avoid- 
ance, as  that  plaintiff  is  in  default,  must  be 
established  by  the  weight  of  evidence :  Craw- 
ford V.  Paine,  1^172. 

47.  In  a  particular  case,  /le/d,  that  the 
vendee  showed  himself  sufficiently  prompt 
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in  the  payment  of  money  to  be  entitled  to  a 
specific  performance  of  the  contract :  Clark 
V.  Sears,  &-104. 

48.  Where,  in  an  action  on  a  bond  for  a 
deed  to  real  estate,  brought  five  or  more 
years  after  the  vendee's  default  as  to  pay- 
ment of  the  consideration,  plaintiff  alleged 
in  his  petition  the  making  of  valuable  im- 
provements, that  time  was  not  of  the  essence 
of  the  contract,  and  that  the  same  had  never 
been  forfeited  or  rescinded,  Tield,  that  a  court 
could  not  say,  as  a  matter  of  law,  upon  de- 
murrer, that  plaintiff  had  so  slept  upon  his 
rights  as  to  deprive  him  of  the  right  to  re- 
lief: Lavertyv.  HalVa  AdrrCx,  19-526. 

49.  "Where  it  appeared  that  the  vendee 
had  in  good  faith  before  default  made  per- 
manent and  valuable  improvements  upon  the 
premises,  and  was  still  in  possession,  and  that 
he  had  been  induced  to  delay  payment  by 
the  action  of  the  vendor  in  assuring  him  that 
the  time  of  payment  was  immaterial,  which 
representations  the  vendor  made  for  the  pur- 
pose of  inducing  delay  that  might  prevent 
the  enforcement  of  the  contract,  held,  that 
the  equitable  circumstances  were  sufficient 
to  entitle  the  vendee  to  specific  performance, 
notwithstanding  default  in  payment :  Frank 
V,  Purington,  5-345. 

oO.  Compensation  and  not  forfeiture  is  a 
favorite  maxim  of  courts  of  equity,  and  where 
it  appeared  that  the  vendor  had  reserved  the 
highest  rate  of  interest  allowed  by  law  upon 
the  purchase  money,  and  had  allowed  the 
vendee  to  make  improvements  upon  the  land 
and  have  possession,  and  had  received  a  part 
of  the  purchase  money  without  offering  to 
return  it,  held,  that  it  was  a  proper  case  for 
a  specific  performance  although  the  premises 
had  been  subsequently  conveyed  to  a  pur- 
chaser who  had,  however,  notice  of  the 
vendee's  rights:  Brink  v.  Morion.  3-411. 

51.  When  time  is  of  the  essence  of  the 
contract:  Compensation  and  not  forfeiture 
is  the  doctrine  and « practice  of  courts  of 
equity  in  regard  to  contracts,  and  unless  the 
parties  have  expressly  treated  time  as  of  the 
essence  of  the  contract,  or  unless  it  neces- 
sarily follows  from  the  nature  and  circum- 
stances thereof,  it  is  not  to  be  so  deemed  in 
equity :  Mathews  i\  QUliss,  1-242. 

52.  Time  is  not  deemed  in  equity  as  of  the 
essence  of  the  contract  unless   the  parties 


have  so  treated  it,  or  it  necessarily  follows 
from  the  nature  and  circumstances  of  the 
contract;  and  where  it  was  provided  that 
the  vendor  should  have  the  power  to  declare 
the  contract  at  an  end  upon  failure  of  the 
vendee  to  pay  the  money  at  the  time  limited, 
and  the  vendor  did  not  exercise  such  power, 
but  at  the  time  that  the  money  became  due 
was  out  of  the  state,  and  the  vendee  within 
three  months  afterward  offered  to  pay  at  the 
place  where  the  debt  was  payable,  but  was 
not  able  to  do  so  on  account  of  the  absence 
of  any  person  entitled  to  accept  payment, 
and  within  six  months  thereafter  brought 
suit,  proffering  in  his  bill  the  payment  of  the 
money  and  bringing  it  into  court,  held,  that 
he  was  entitled  to  specific  performance: 
Young  v.  Daniels,  2-126. 

58.  Where  a  reservation  was  made  in  the 
contract  that  if  the  vendee  did*  not  pay  the 
taxes  and  the  purchase  money  note  by  the 
time  tiiey  became  due  the  vendor  should 
have  the  right  to  sell  the  land  thereafter,  and 
time  was  thereby  made  of  the  essence  of  the 
contract,  held,  that  a  sale  to  a  subsequent 
purchaser  after  default  on  the  part  of  the 
vendee  would  defeat  the  right  of  such  vendee 
to  specific  performance :  Tonxlinson  v.  Smith, 
2-39. 

54.  Time  may  be  made  material  either  by 
express  agreement  or  by  the  peculiar  nature 
and  conditions  of  the  contract.  If  to  any 
substantial  degree  it  becomes  material  to  the 
rights  and  interests  of  the  parties,  or  if  it  is 
expressly  stipulated,  time  then  becomes  an 
important  ingredient  which  would  generally 
be  regai'ded  by  courts  as  of  the  essence  of  the 
Contract :  Garretson  v.  Vanloon,  3  G.  Gr.,  128. 

55.  Under  a  bond  conditioned  that  the 
deed  was  to  be  made  at  the  time  specified 
provided  that  tlie  money  was  paid  at  that 
time,  held,  that  time  was  of  the  essence  of 
the  contract,  and  that  no  payment  having 
been  made  by  the  time  specified  the  contract 
was  forfeited:  Shufflcton  v,  Jenkins,  Mor., 
427. 

56.  Equity  will  not  ordinarily  regard  time 
as  of  the  essence  of  a  contract  for  the  sale  of 
real  estate,  but  such  presumption  may  be  re- 
butted by  parol  evidence:  Thurston  v, 
Arnold,  4^-43. 

57.  Even  when  time  is  not  made  of  the 
essence  of  the  contract  by  express  stipulation 
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or  by  implication,  if  the  party  seeking  a 
specific  performance  has  been  guilty  of  gross 
laches,  or  has  been  inexcusably  negligent  in 
performing  the  contract  on  his  part,  or  if 
there  has  been  in  the  intermediate  period  a 
material  change  of  circumstances  affecting 
the  rights,  interests  or  obUgations  of  the 
parties,  in  all  such  cases  courts  of  equity 
should  refuse  to  decree  any  specific  perform- 
ance. But  relief  will  be  decreed  if  plaintiff 
has  not  been  guilty  of  gross  negligence  and 
comes  within  a  reasonable  time,  although  he 
has  not  complied  with  the  strict  terms  of  the 
contract:  Young  v.  Daniels,  3-126. 

58.  .Even  though  no  time  is  stipulated 
within  which  a  contract  to  convey  is  to  be 
performed,  yet  it  should  be  performed  within 
a  reasonable  time  dependent  upon  the  uses 
for  which  tjie  property  is  purchased.  Where 
property  was  purchased  for  immediate  use, 
and  on  failure  of  vendor  to  make  good  title 
at  the  time,  other  property  was  procured  in 
its  place,  hdd,  that  the  ability  of  vendor  to 
make  good  title  four  months  after  the  sale 
was  not  sufficient.  If  the  vendor  is  unable 
to  convey  a  perfect  title  at  the  time  of  the 
sale  and  he  afterward  becomes  able  to  do  so, 
a  specific  performance  will  not  be  decreed  at 
the  suit  of  the  vendor  if  it  appears  that  the 
vendee  has  sustained  actual  and  serious  in- 
jury: Parsons  v,  Gilberif  45-33. 

Further  as  to  time  being  of  the  essence  of 
the  contract,  see  Vendors,  §§  138-140. 

59.  Performance  on  part  of  plaintiff:  A 
party  claiming  specific  performance  must 
show  his  full  comphance  with  all  the  terms 
of  the  contract :  Olive  v,  Dougherty,  3  G.  Gr., 
371. 

60.  A  court  of  equity  will  not  grant  spe- 
cific performance  to  a  party  until  he  has 
done  his  duty,  and,  having  called  upon  the 
other  party  to  perform,  meets  with  a  refusal : 
Qarretsonv,  Vanloon,  3  G.  Gr.,  128. 

61.  As  a  general  rule  a  party  claiming 
specific  performance  must  show  his  full  com- 
pliance with  all  the  terms  of  the  contract, 
and  if  the  contract  is  for  a  conveyance  he  is 
required  both  to  aver  and  prove  a  demand  of 
the  deed  and  the  payment  or  tender  of  the 
money  before  suit  brought :  Vennum  v,  Bab- 
cock,  13-194. 

62.  A  party  who  ignores  his  contract  and 
refuses  to  observe  it  or  be  bound  thereby 


cannot  ask  specific  performance  thereof  as 
against  the  other  party:  Davies  v.  Beadle, 
87-390. 

63.  In  a  particular  case,  held,  that  a  con- 
tract in  regard  to  the  location  of  a  railroad 
depot  was  substantially  complied  with  on 
the  part  of  the  company,  and  that  it  was  en- 
titled to  a  specific  performance  of  the  terms 
of  the  contract:  Fitzgerald  v,  Britt,  43-498. 

64.  In  a  particular  case,  held,  that  by  the 
terms  of  a  contract  a  township  bond  was  to 
be  received  in  payment,  and  that  such  bond 
being  delivered,  the  vendee  was  entitled  to 
specific  performance  regardless  of  the  value 
of  the  bond :  Miller  v.  Nelson,  64-458. 

65.  Where  pa}'ment  under  a  contract  to 
convey  was  to  be  made,  when  the  vendor 
was  ready  to  give  title,  and  the  vendee  was 
never  notified  that  he  could  have  title  upon 
the  terms  embraced  in  the  contract,  held^ 
that  failure  to  make  such  payment  would 
not  defeat  his  right  to  a  decree :  Veeder  v. 
McMurray,  70-118. 

66.  Tender:  Where  in  an  action  on  a  bond 
for  a  deed  by  the  vendee  in  default,  it  ap- 
peared by  the  petition  that  the  vendor  was 
dead,  and  that  by  a  sale  to  a  third  person  he 
had  disabled  himself  or  his  representatives 
from  conveying  at  all,  or  at  least  until  the 
respective  rights  of  the  vendee  in  such  third 
person  had  been  judicially  determined,  held, 
that  an  averment  in  the  petition  that  plaint- 
iff was  willing  to  pay  if  he  could  get  a  good 
title,  and  a  prayer  for  a  deed  upon  payment 
of  the  balance  of  the  purchase  money,  was 
sufficient  without  a  tender  of  the  purchase 
money  due  defendant,  or  bringing  the  same 
into  court:  Laverty  v,  HalVs  Adm'x,  19- 
526. 

67.  After  a  refusal  of  a  grantor  to  convey, 
an  offer  of  performance  by  the  grantee  is  not 
a  condition  precedent  to  a  right  of  action, 
and  it  is  sufficient  to  make  such  offer  in  the 
petition:  Veedei"  v.  McMurray,  70-118. 

68.  Defendant  having  obligated  himself  to 
make  conveyance  whenever  plaintiff  had 
paid  two  certain  notes  of  defendant's,  se- 
cured by  mortgage  on  the  property,  held, 
that  the  purchase  of  such  notes  and  mort- 
gage by  plaintiff  and  transfer  of  the  same  to 
him  by  indorsement  entitled  him  to  convey- 
ance without  formal  tender  thereof  to  de- 
fendant :  Lawson  v.  McKeiizie,  44-663. 
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69.  Tender  of  deed :  In  an  action  in  equity 
to  enforce  payment  of  the  purchase  money, 
relief  may  be  granted  although  it  is  not 
ihown  that  tender  of  conveyance  has  been 
made.  The  court  can  order  the  execution  of 
the  deed  upon,  the  payment  of  the  money: 
Montgomery  v.  Gibbs,  40-652. 

70.  Where  the  contract  of  sale  is  for  an 
equitable  interest  in  real  property,  the  legal 
title  of  which  is  in  vendee,  the  vendor  seek- 
ing to  enforce  payment  of  the  purchase  price 
by  an  action  to  compel  specific  performance 
need  not  show  the  tender  of  a  deed :  Nau  v, 
Jadanan,  5&-359. 

71.  Where  a  decree  for  specific  perform- 
ance directed  conveyance  by  defendant  upon 
payment  by  plaintiff,  held,  that  a  delay  of 
nine  noionths  in  making  tender  of  payment 
would  not  defeat  plaintiff's  right,  at  least  in 
the  absence  of  a  showing  by  defendant  of 
a  tender  of  conveyance  by  him,  and  de- 
mand of  payment:  Eenwick  v.  Bancroft, 
5^116. 

Further  as  to  demand  and  tender,  see 
Vendors,  §§  85-97. 

72.  Performance  impossible :  Specific  per- 
formance will  not  be  decreed  where  it  is  no 
longer  possible  for  the  party  to  perform  the 
contract,  as,  for  instance,  by  reason  of  a  sub- 
sequent sale  of  the  subject-matter  to  a  pur- 
chaser without  notice :  Ferrier  v,  Bvzick,  2- 
136. 

78.  A  decree  for  specific  performance 
should  not  be  entered  where,  even  after  the 
commencement  of  the  action,  the  property 
has  been  conveyed  to  a  third  person  who  has 
not  been  made  a  party:  Casady  v.  SccUlen, 
15-98. 

74.  Against  snbseqnent  parehaser:  A 
purchaser  of  property  with  notice  of  the 
prior  contract  of  purchase  partly  performed 
by  payment  of  a  portion  of  the  purchase 
money  takes  subject  to  such  contract  and 
tiie  rights  of  the  vendee  thereunder  may  be 
enforced  against  him:  Keegan  v.  Williams, 
2a-878. 

7d.  Befosal  of  wife  to  join:  In  an  action 
to  enforce  specific  performance  of  a  bond 
tar  conveyance  executed  by  the  husband 
alone,  who  is  the  sole  respondent,  no  decree 
can  be  taken  against  the  wife  upon  her  re- 
fusal to  join  in  the  conveyance,  and  none  can 
be  made  compelling  the  husband  to  make  a 


deed  containing  a  release  of  her  interest: 
Troutmari  r.  Oowing,  16-415. 

76.  In  such  case,  held  error  to  direct  the 
retention  of  one-third  of  the  purchase  money 
until  the  wife  should  join  in  the  deed  or  her 
dower  right  cease,  in  the  absence  of  any  evi- 
dence as  to  the  value  of  her  interest :  Ibid. 

77.  Where  a  vendor's  wife  is  unwilling  to 
relinquish  either  her  homestead  or  dower 
right,  and  thus  prevents  him  from  making 
title  as  agreed,  the  vendee  may  elect  to  seek 
his  remedy  in  damages  only,  or  he  may  take 
pro  tanto  what  the  vendor  can  make  title  to 
and  retain  a  proportionate  amount  of  the 
purchase  money:  Leach  v,  Forney,  21-271; 
Presaer  v,  Hildenbrand,  23-483;  Zebley  v. 
Sears,  88-507. 

78.  In  such  case  the  deduction  of  the'wife's 
outstanding  contingent  interest  may  be  made 
in  an  action  against  the  purchaser  on  the 
purchase  money  note  brought  by  the  grantor 
or  one  to  whom  such  note  has  been  trans- 
ferred with  notice  of  the  facts:  Zebley  v. 
Sears,  88-507. 

79.  Where  the  purchase  money  has  been 
paid,  the  court  may  enter  judgment  for 
plaintiff  for  the  value  of  the  wife's  contin- 
gent interest,  with  the  provision  that  if  a 
perfect  conveyance  is  furnished  by  defend- 
ant, such  judgment  shall  not  be  enforced : 
Union  Coal  Mining  Co.  v.  McAdam,  88-663. 

80.  Where  the  wife  of  vendor  refuses 
to  join  in  the  conveyance  of  the  homestead, 
the  vendee  may  take  the  balance  of  the  land 
and  have  a  decree  providing  that  if  the  par- 
ties should  desire  the  homestead  to  take  a 
different  form  than  that  of  the  government 
subdivision  on  which  the  dwelling  stands, 
they  shall  locate  it  by  a  prescribed  time,  and 
upon  failure  so  to  do  an  officer  of  the  court 
shall  do  so  and  report:  Presser  v.  Hilden- 
brand, 28-488. 

81.  Where  the  grantor  of  an  easement  was 
bound  to  refund  the  purchase  money  to  the 
grantee  upon  failure  to  make  title,  it  was 
held  that  plaintiff  could  elect  to  take  such 
title  as  grantor  could  make  without  war- 
ranty, or  wait  and  have  the  return  of  the 
purchase  money  upon  failure  of  defendant's 
title :  TVetherdl  v.  Brobst,  28-586. 

82.  Where  a  contract  to  convey  is  void  in 
part  because  embracing  land  included  in  the 
homestead,  and  the  wife  has  not  assented, 
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the  court  cannot  properly  decree  a  convey- 
ance of  a  portion  not  embraced  in  the  home- 
stead unless  the  vendee  elects  to  take  such 
conveyance:  Donner  v,  Redenbaugh,  61-269. 
88.  Where  a  decree  of  specific  perform- 
ance directed  the  execution  by  plaintiff  of  a 
mortgage,  and  such  mortgage  was  executed 
by  him  alone,  held,  that  it  would  not  be  suffi- 
cient unless  the  fact  of  grantor's  marriage 
was  made  to  appear :  Rentvick  r.  Bancroft, 
59-116. 

84.  Tax  lien:  While  vendee  in  possession 
is  under  obligation  to  pay  taxes,  the  vendor 
may  pay  them  to  protect  himself,  and  upon 
specific  performance  of  a  contract  to  convey 
being  decreed,  the  amount  paid  to  remove 
tax  incumbrances,  with  six  per  cent,  interest, 
wiU  be  decreed  a  lien  upon  the  property  in 
vendee's  hands :  Lilliev.  Ca«e,  54-177. 

Further  as  to  obligation  of  the  respective 
parties  to  pay  taxes,  see  Taxation,  §g  304-808. 

85.  Certainty:  Where  a  contract  provided 
that  the  vendee  was  to  build  a  house  on  a 
certain  piece  of  ground,  and  to  have  one  acre 
thereof  laid  out,  in  part  compensation,  held, 
that  upon  the  erection  of  the  house  a  subse- 
quent survey  of  one  acre  became  sufficiently 
certain  so  that  a  specific  conveyance  thereof 
could  be  enforced :  Collins  v,  Vandever,  1-673. 

86.  In  a  particular  case,  held,  that  tlie  evi- 
dence was  sufficiently  clear  and  unequivocal 
to  entitle  plaintiff  to  specific  performance  of 
a  contract  to  convey  land :  Stem  v.  Nyson- 
ger,  69-512. 

87.  Evidence  in  a  particular  case  held 
insufficient  to  establish  a  contract  sought  to 
be  enforced :  Thornburg  v,  Bromfield,  24-92. 

88.  The  burden  being  upon  plaintiff,  in 
order  to  enable  him  to  maintain  an  action  to 
compel  a  specific  performance,  to  show  the 
terms  of  the  agreement  which  he  seeks  to 
enforce,  h>eld,  that  in  a  particular  case  the 
evidence  was  not  sufficient  to  sustain  the  de- 
cree :  Roberts  v,  Campbell,  59-675. 

89.  In  a  particular  case,  held,  that  in  view 
of  a  conflict  between  the  testimony  of  wit- 
nesses the  evidence  was  not  sufficient  to  war- 
rant a  decree  of  specific  performance  of  a 
contract  to  convey :  Wilm^r  v.  Farris,  40-809. 

90.  Evidence  in  a  particular  case  held  not 
sufficiently  certain  to  warrant  a  decree  for 
specific  performance:  Thomas  v,  Qriffith, 
68-11. 


STAMPS. 

1.  EflTeot  of  failure  to  stamp:  An  instru- 
ment not  stamped  in  accordance  with  the 
federal  stamp  law  will  be  regarded  as  in- 
valid only  when  the  omission  to  stamp  was 
with  intent  to  evade  such  law,  that  is,  to  de- 
fraud the  government  of  the  stamp  duty. 
(Overruling  Hugus  v.  Strickler,  19-413 ;  Jtfw 
catine  v,  Stememan,  80-526):  Mitchell  v. 
Home  Ins,  Co.,  32-421;  Ogden  v.  Forney ^ 
83-205;  Jforgfan  v.  Orafiam,  85-218. 

2.  Amendment:  Held,  that  a  failure  to 
attach  the  stamp  required  to  transcripts 
upon  appeal  from  a  justice's  court  could  not 
be  remedied  by  amendment:  CHare  v. 
Leonard,  19-515. 

8.  Sabsequent  stamping:  Held,  that  a 
mortgage  which  appeared  on  its  face  to  have 
been  insufficiently  stamped  when  recorded 
was  not  notice  to  defendants,  and  not  ad- 
missible in  evidence,  and  a  re-stamping 
thereof  by  the  collector  subsequently  could 
not  interfere  with  intervening  rights: 
McBride  v.  Doty.  28-122. 

4.  An  agreement  between  mortgagor  and 
mortgagee  that  a  mortgage  which  was  insuf- 
ficiently stamped  when  recorded  should  be 
fully  stamped  upon  payment  of  a  balance  of 
the  consideration  which  was  not  all  paid  at 
the  time  of  recording,  h£ld  properly  refused 
in  evidence  for  the  reason  that  under  the  rev- 
enue act  such  mortgage  was  void :  Ibid. 

6.  Whether  failure  to  attach  a  revenue 
stamp  to  the  original  notice  is  cured  by  sub- 
sequently affixing  and  canceling  the  same, 
qucere;  but  the  sufficiency  of  the  notice  is 
immaterial  after  defendant  appears  to  the 
action :  WHsey  v,  Maynard,  21-107. 

6.  When  a  paper  is  oflfered  in  evidence 
bearing  a  proper  stamp  the  presumption  is 
that  it  was  stamped  at  the  proper  time  and 
by  the  proper  authority,  and  the  burden  of 
overcoming  such  presumption  is  upon  the 
party  against  whom  it  is  urged :  Union  AgL, 
etc,  Ass'n  v.  Neill,  81-95. 

7.  The  deputy  collector  has  power,  during 
the  sickness  or  temporary  disability  of  the 
collector,  to  stamp  unstamped  instruments 
executed  without  any  intent  to  defraud  the 
United  States  of  the  stamp  duty,  and  when 
he  exercises  such  power,  in  the  absence  of 
affirmative  evidence  to  the  contrary,  such  dis- 
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ability  will  be  presumed :  Deskin  v.  Chraham, 
19-553. 

8.  A  deputy  collector  has  no  authority  to 
remit  penalties  or  to  stamp  instruments  when 
they  are  left  unstamped  by  mistake,  unless 
special  authority  is  given  by  the  collector  in 
case  of  his  sickness  or  inability.  Unless  such 
acts  are  authenticated  with  the  official  seal 
of  the  collector  or  the  authority  be  shown 
aliunde,  the  same  should  be  treated  as  a  nul- 
lity: Brown  v.  CrandcU,  28-112. 

9.  Under  the  act  of  congress  relating  to 
the  stamping  of  written  instruments  of  evi- 
dence, hdd,  that  in  order  to  make  the  action 
of  the  deputy  collector  in  affixing  a  stamp 
to  an  instrument  not  stamped  at  the  time  of 
execution  valid,  the  seal  of  the  collector 
must  be  affixed,  or  it  must  be  shown  in  some 
way  that  the  deputy  was  authorized  to  act 
in  his  place:  Muscatine  v,  Stememan,  90- 
526. 

10.  Caneellation:  Stamping  and  cancella- 
tion by  the  promisee  will  be  valid  where  ex- 
press authority  is  given  by  the  promisor  at 
the  time  of  the  execution  of  the  instrument : 
St.  Louis  A  C:^.  R.  Co.  v.  Eakins,  80-279. 

11.  The  manner  of  cancellation  cannot 
affect  the  validity  of  the  contract :  Ibid. 

1 2.  When  stamp  required :  The  certificate 
of  a  judge  or  clerk  of  a  court  of  record  au- 
thenticating copies  of  its  records  is  not 
required  to  be  stamped :  Walker  v.  Sleight, 
30-310. 

18.  Held,  that  the  act  of  congress  requiring 
the  stamping  of  written  instruments  of  evi- 
dence was  applicable  to  the  state  courts: 
Muscatine  v.  Stememan,  30-526. 

14.  The  act  of  congress  relating  to  revenue 
stamps  construed:  Berry  v.  Boyd,  2&^10. 

Talidity  of  eontraet:  As  to  the  effect  of  a 
f  aHuxe  to  stamp,  upon  the  validity  of  a  con- 
tract or  note,  see  Contracts,  §§  288-290,  and 
Bella  axd  Notes,  §§  68-75. 


STABE  DECISIS. 

1.  The  doctrine:  When  a  rule  or  principle 
of  law  has  been  long  recognized  by  the 
Bupreme  court,  it  should  not  be  overruled 
unless  it  is  palpably  vnrong  or  has  been 
changed  by  l^^slative  enactment:  Lemp  v. 
Hctstings,  4  G.  Or.,  448. 


2.  A  case  once  decided  by  the  court  should 
not  be  overruled  for  unimportant  or  doubtful 
reasons.  It  should  only  be  done  to  avoid 
greater  wrong,  or  when  justified  by  decid- 
edly the  greater  weight  of  authority :  Rowan 
V.  Lamb,  4  G.  Gr.,  468. 

8.  Where  a  decision  has  stood  unques- 
tioned for  many  years  so  as  to  be  followed 
by  nisiprius  courts  and  recognized  as  a  part 
of  the  law,  it  will  be  followed  without  in- 
quiry into  the  correctness  of  the  principle 
upon  which  it  is  founded :  Davidson  v.  Biggs, 
61-809. 

4.  The  rule  of  stare  decisis  is  one  of  the 
most  sacred  in  the  law.  It  is  of  even  more 
importance  that  a  rule  should  be  fixed  and 
stable  than  that  it  should  be  strictly  just: 
Clark  V.  Hyman,  5&-14. 

5.  What  eonstitntes  precedent:  It  is  not 
the  judgment  which  the  court  pronounces 
which  constitutes  the  precedent  to  be  fol- 
lowed. The  precedent  is  found  in  the  rules 
of  law  which  are  the  foundation  of  the  judg- 
ment. And  a  case  is  regarded  as  a  precedent 
when  it  contains  rules  that  may  be  applied 
in  settling  the  rights  of  the  parties.  These 
rules  axe  to  be  found  in  the  opinion  of  the 
judges  and  constitute  the  reasons  for  the  de- 
cision: Duhuque  v.  Illinois  Cent.  R.  Co., 
89-66,  79. 

ft,  A  decision  of  the  court  concurred  in 
by  less  than  a  majority  of  the  judges  has  not 
the  force  of  a  precedent :  Ibid. 

7.  Bnle  of  properly:  Where  a  decision 
has  become  a  rule  of  property  the  court  will 
not  change  it  without  some  imperious  neces- 
sity: McGahen  v.  Carr,  6-881. 

8.  In  cases  affecting  real  property  the  court 
will  overrule  its  former  decisions  only  where 
some  great  mischief  is  to  be  prevented :  Tut" 
tie  V.  Qriffln,  64-455. 

Bes  adjndicata,  see  Judgments,  U,  d. 

Ruling  on  appeal,  remains  the  law  of  the 
case  on  subsequent  appeals,  see  AFPEALd, 
g§  978,  974 


STATE. 


1.  Wrongs  by:  The  maxim,  that  the  king 
can  do  no  wrong,  merely  means  that  redress 
as  against  the  sovereign  is  voluntary  and 
cannot  be  enforced;  it  does  not  mean  that 
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the  state  through  its  officers  cannot  be  guilty 
of  a  tort:  Metz  v\  Soide,  40-286. 

2.  And  in  a  particular  case,  hdd,  that  the 
state  was  to  be  deemed  a  joint  wrong-Kloer  as 
to  a  tort,  to  which  the  negligence  of  its  offi- 
cers in  connection  with  that  of  other  persons 
contributed:  Ibid, 

8.  Bonndary;  jurisdiction:  The  concur- 
rent jurisdiction  of  the  state  over  the  Missis- 
sippi river  does  not  extend  to  the  abatement 
of  a  nuisance  or  removal  of  an  obstruction, 
such  as  a  dam,  existing  in  the  river  on  the 
Illinois  side  of  the  channel :  QiXbert  v,  Moline 
Water  Power,  etc.,  Co.,  19-819. 

4t,  But  the  courts  of  this  state  have  juris- 
diction to  abate  a  nuisance  and  punish  a 
crime  committed  upon  a  boat  in  that  river, 
even  though  resting  upon  the  shore  of  an 
island  beyond  the  middle  of  the  stream: 
State  V,  Mullen,  35-199. 

5.  The  eastern  boundary  of  the  state  de- 
scribed in  the  act  of  congress  admitting  Iowa 
into  the  Union,  and  in  the  preamble  of  the 
constitution  as  the  "  middle  of  the  main 
channel  of  the  Mississippi  river,"  means  the 
middle  of  the  main  bed  of  the  river  from 
shore  to  shore,  and  does  not  refer  to  the  part 
of  the  i-iver  in  which  the  main  current  flows, 
and  which  in  connection  with  navigation  is 
sometimes  called  the  channel  of  the  river : 
Durdieth,  etc..  Bridge  Co.  v.  Dubuque  County, 
65-558. 

6.  State  auditor:  The  court  cannot,  by 
mandamus,  compel  the  auditor  to  allow  a 
particular  sum,  on  the  settlement  of  a  claim, 
but  he  can  be  compelled  to  issue  a  warrant 
for  whatever  sum  he  does  audit  or  allow: 
Bryan  v.  Cattell,  15-538. 

7.  The  auditor  is  required  to  issue  warrants 
without  regard  to  the  fact  that  there  may  be 
no  money  in  the  treasury  to  pay  them :  State 
V.  Sherman,  46-415. 

8.  Limitation  of  state  indebtedness:  In 
determining  whether  the  state  debt  exceeds 
the  constitutional  limit  the  indebtedness  of 
the  counties  of  the  state  is  not  to  be  consid- 
ered :  Dubuque  County  v.  Dubuque  <&  P.  'E. 
Co.,  4  G.  Gr.,  1. 

Soils  against:  The  state  cannot  be  sued: 
See  CJONSTiTUTiONAL  Law,  §§  256-258. 

Limitation  of  action  does  not  apply  as 
against  the  state,  see  Limitation  of  Actions, 
5,10. 


STATE  UNIVERSITY. 

1.  Suit  against:  The  state  university  is 
not  a  corporation  and  cannot  be  sued :  Weary 
V.  State  University,  42-335. 

2.  Appropriation  for:  A  statute  making 
appropriation  for  the  support  of  the  state 
university  construed  in  view  of  the  character 
of  the  institution  and  the  intention  of  the 
legislature  with  reference  thereto:  State  v. 
Sherman^  46-415. 

8.  Vniyersity  lands:  Where  the  purchaser 
of  state  university  land  failed  for  three  years 
to  pay  instalments  of  interest  under  the  con- 
tract of  sale,  and  the  trustees  of  the  university 
thereupon,  and  in  accordance  with  its  terms, 
forfeited  the  contract,  and  afterward  resold 
the  land  to  a  third  party  for  less  than  was 
owing  thereunder,  held,  that  the  first  pur- 
chaser was  estopped  by  his  own  laches  from 
demanding  a  specific  performance  of  such, 
contract  or  from  recovering  payments  made 
thereunder:  Henn  v.  State  University,  22^- 
185. 

4.  And  held,  that  the  repeal  of  §  1052  of 
the  Code  of  '51,  which  authorized  such  for- 
feiture, did  not  deprive  the  university  of  its 
equitable  rights :  Ibid, 


STATUTES. 

I.  Publicatiok;  time  op  taking  effect^ 
II.  Construction. 
III.  Repeal  and  its  effect. 

As  to  enactment,  approval,  etc.,  see  Con- 
stitutional Law,  rv,  a,  b. 

As  to  evidence  of  and  how  proven,  see 
Evidence,  §§565-557. 

As  to  the  presumption  regarding  statutes 
of  another  state,  see  Evidence,  §§  568-^666. 

How  pleaded,  see  Pleadings,  §  150. 

I.  Publication  ;  time  of  takh^g  effect. 

1.  Taking  elTect:  Where  no  time  is  fixed, 
a  statute  takes  effect  from  and  after  its 
passage.  If  the  time  for  taking  effect  is 
fixed  by  statute,  it  takes  effect  from  that 
time,  if  such  time  is  not  antecedent  to  its 
passage.  The  mode  and  time  of  publishing 
a  law  does  not  determine  its  validity :  Temple 
V,  Hays,  Mar.,  9. 
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2.  A  statute  does  not  become  a  law  so  as 
to  affect  the  rights  of  property  or  parties  un- 
til the  time  ivhen  by  publication  or  other- 
wise it  is  to  take  effect :  Charless  v.  Laniber- 
»on,  1-436. 

S.  Prior  to  passage:  The  expression 
"  prior  to  the  passage  "  of  an  act  means  prior 
to  its  taking  effect:  Ibid.;  Rogers  v.  Vass, 
6-405. 

4.  It  is  proper  to  make  a  curative  act  ap- 
plicable to  all  acts  described  therein,  inter- 
mediate the  taking  effect  of  the  act  and  its 
passage :  Shearer  v.  Mills,  85-499. 

5.  By  statutory  provision  (Code,  §  58)  the 
terms  "heretofore"  and  "hereafter,"  used 
in  the  Code,  have  relation  to  the  time  when  it 
took  effect :  Bennett  v,  Bevard,  6-82 ;  Daven- 
port 17.  Davenport  dfe  St  P.  R.  Co.,  87-624; 
Eivers  v.  Cole,  38-677. 

6.  So  held,  also,  with  reference  to  similar 
language  used  in  an  ordinary  statute: 
Thatcher  r.  Haun,  12-308;  Davenport  v. 
Davenport  <Jt  St,  P.  R,  Co,,  37-624. 

7.  Taking  effect  by  publication :  A  stat- 
utory provision  (the  same  as  Code,  §  88)  that 
acts  to  take  effect  by  publication  in  newspa- 
pers should  take  effect  on  the  twentieth  day 
after  the  date  of  the  last  publication,  Tield  to 
apply  only  to  acts  in  which  the  time  of  tak- 
ing effect  was  not  specified.  Such  a  provis- 
ion does  not  render  it  incompetent  for  the 
l^ialature  to  specify  in  the  act  itself  when 
it  shall  take  effect,  and  where  the  act  pro- 
vided that  it  should  take  effect  "from  its 
publication,"  held,  that  it  took  effect  from 
the  date  of  such  publication,  and  not  from 
the  expiration  of  the  twenty  days :  Hunt  v. 
Murray,  17-318. 

8.  Under  a  prior  provision,  however,  to  the 
same  effect,  h£ld,  that  although  the  act  con- 
tained a  special  section  directing  that  it 
should  take  effect  from  and  after  its  publica- 
tion, such  section  should  not  be  considered 
as  repealing  the  general  provision  that  it 
should  take  effect  at  the  expiration  of  twenty 
days  from  the  date  of  publication :  Thatcher 
T.  Haun,  12-308. 

9.  Where  at  the  time  of  the  commission  of 
an  offense  under  a  statute  the  only  publi- 
cation that  had  been  made  was  in  a  news- 
paper under  authority  of  law,  and  the  statute 
as  thus  published  corresponded  to  the  original 
rolls,  held,  that  the  form  of  the  statute  as 
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thus  appearing  would  prevail  over  a  subse- 
quent publication,  although  it  was  official, 
varying  from  the  form  found  in  the  rolls 
and  as  originally  published :  State  v,  Donehey, 
8-896. 

That,  in  case  of  conflict  between  the  orig- 
inal act  as  preserved  and  the  published  act, 
the  former  will  govern,  see  Eyidencb,  §§  555- 
557. 

10.  A  court  will  take  judicial  notice  of  the 
fact  of  publication  of  a  statute,  where  such 
publication  is  necessary  in  order  that  the  act 
shall  go  into  effect:  AUen  v,  Dunham,  1  G. 
Gr.,  89. 

11.  The  courts  are  bound  ex  officio  to  take 
notice  of  publication  of  statutes  which  take 
effect  by  publication :  Pierson  v,  Baird,  2  G. 
Gr.,  235. 

12.  Where  it  is  provided  in  a  statute  that 
it  shall  take  effect  after  its  publication  in 
two  newspapers,  a  certificate  by  the  secre- 
tary of  state  showing  the  publication  in  one 
newspaper  will  not  show  the  statute  in  force 
from  the  date  of  such  publication :  Welch  v, 
Battem,  47-147. 

13.  While  the  statement  appended  to  the 
printed  act  that  it  is  "  approved  "  is  evidence 
of  that  fact,  it  is  not  essential  to  the  validity 
of  the  act,  and  the  approval  may  be  shown 
from  the  original  in  the  office  of  the  secretary 
of  state :  Dishon  v.  Smith,  10-213. 

14.  Ignorance  of  statute:  If  a  statute  is 
in  force,  ignorance  thereof  from  any  cause 
on  the  part  of  those  affected  by  it  is  no  rea- 
son why  it  should  not  be  enforced  against 
them.  They  cannot  require  that  it  should  be 
published  in  such  manner  as  that  it  should 
be  known  to  them :  Barber  v.  St,  Louis,  K» 
C.  <fc  N,  W.  R.  Co,,  43-223. 

II.  Construction, 

15.  What  to  be  considered:  In  the  con- 
struction of  a  statute,  the  common  law  is  to 
be  regarded  and  three  things  are  to  be  con- 
sidered, to  wit :  the  old  law,  the  mischief,  and 
the  remedy ;  how  the  old  law  stood  at  the 
time  of  making  the  act,  what  the  mischief 
was  for  which  the  common  law  did  not  pro- 
vide, and  what  remedy  the  statute  provided 
to  cure  the  mischief :  Woods  v.  Mains,  1  G. 
Gr.,  275;  Haskel  v,  Burlington,  80-232. 

16.  In  interpreting    a  statute,  the  court 
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may  consider  what  was  the  law  before,  the 
mischief  against  which  it  did  not  provide, 
the  nature  of  the  remedy  proposed,  and  the 
true  reason  of  the  remedy,  and  this  mischief 
it  may  learn  from  a  knowledge  of  the  state 
of  the  law  at  the  time  and  of  the  practical 
grievances  complained  of.  Judicial  history 
may  be  taken  into  account  as  reflecting  light 
on  the  legislation :  Stephens  v,  Davenport  <Sb 
St.  P.  E.  Co,,  36-327. 

17.  Statate  upheld:  A  statute  will  always 
be  construed  so  that  express  power  conferred 
thereby  will  be  upheld  and  its  plain  purpose 
effected :  Wood  v.  Farmer,  69-533. 

18.  Signs  of  legislative  intent:  In  con- 
struing a  statute,  the  rules  for  interpretation 
direct  attention  to  the  signs  of  the  legislative 
intent,  such  as  the  context  of  the  clause  in 
question,  statutes  in  pari  materia  and  the 
reason  and  spirit  of  the  law :  State  v,  Sher- 
man,  46-415. 

19.  Preamble:  The  facts  recited  in  a  pre- 
amble are  not  conclusive,  or  perhaps  even 
prima  facie  evidence,  between  individuals 
whose  rights  are  affected  thereby :  Duncombe 
V.  PinndXe,  12-1. 

20.  Usage:  A  long  uninterrupted  practice 
under  a  statute  is  good  evidence  of  its  cou- 
Btruction:  Harriman  v.  State,  2  G.  Gr.,  270. 

21.  Intent'as  controlling  language:  The 
intention  of  the  legislature  is  the  leading  and 
indeed  the  only  object  to  be  inquired  into  by 
a  court  in  construing  legislative  enactments. 
Where  the  object  of  the  law-makers  may  be 
collected  from  prior  existing  laws,  and  from 
the  express  language  of  many  other  sections, 
the  court  may  be  justified  in  giving  a  con- 
struction contrary  to  the  literal  appUcation 
of  the  words:  NobU  v.  State,  1  G.  Gr.,  325. 

22.  The  language  of  an  act  and  particular 
words  used  therein  must  be  considered  with 
reference  to  their  connection  and  the  pur- 
pose and  object  in  view  in  enacting  the  same : 
Tally  V,  Beaubien,  10-187. 

28.  Particular  words  used  ai*e  to  be  con- 
strued with  reference  to  the  purpose  in  view 
in  enacting  the  statute.  The  real  intent  of 
the  statute,  if  it  can  with  certainty  be  ascer- 
tained, will  prevail  over  the  literal  sense  of 
the  words  used :  Williams  v.  Poor,  65-410. 

24.  It  is  a  rule  in  the  construction  of  stat- 
utes that  in  the  first  instance  the  grammat- 
ical sense  of  the  words  is  to  be  adhered  to. 


If  that  is  contrai-y  to  or  inconsistent  with 
any  expressed  intention  or  any  declared  pur- 
pose of  the  statute,  or  if  it  would  involve 
any  absurdity  or  inconsistency  in  its  differ- 
ent provisions,  the  grammatical  sense  must 
then  be  modified,  extended  or  abridged  so 
far  as  to  avoid  such  an  inconsistency,  and  no 
further:  State  v.  Smith,  46-670. 

25.  It  is  frequently  the  duty  of  couits  to 
restrain,  or  qualify  or  enlarge  the  ordinary 
meaning  of  words  in  order  to  carry  into  ef- 
fect the  intention  of  the  statute,  and  the  ef- 
fect and  consequences  of  a  construction  are 
to  be  considered.  If  from  a  littoral  interpre- 
tation an  effect  would  follow  contrary  to 
the  whole  intent  and  spirit  of  the  statute,  the 
intent  and  not  the  literal  meaning  must  be 
regarded.  So,  also,  where  the  statute  will 
operate  unjustly,  or  absurd  consequences  will 
follow  if  a  literal  meaning  is  taken,  the  in- 
tention as  gathered  from  the  whole  will  pre- 
vail. Whatever  the  objection  to  this  manner 
of  construction,  yet  in  order  to  prevent  the 
failure  of  justice  and  to  avoid  absurdities 
courts  have  always  been  compelled  to  adopt 
it:  Dilgerv.  Palmer,  60-117. 

26.  ''And*'  and  ''or"  interchanged: 
Where  it  is  necessary  in  order  to  carry  out 
the  spirit  of  the  statute,  the  court  will  inter- 
pret the  conjunction,  **  and,"  so  as  to  make 
it  disjunctive  or  copulative  according  to  the 
sense  which  the  law  most  clearly  requires: 
State  V,  Myers,  10-448. 

27.  Courts  will  interpret  '*  and  **  as  a  dis- 
junctive, and  "or"  as  a  conjunctive  con- 
junction, when  the  sense  absolutely  requk'es 
it,  and  this  they  will  do  in  extreme  cases, 
even  in  criminal  statutes  and  as  against  the 
accused :  State  v.  Brandt,  41-598 ;  State  v. 
Smith,  46-670. 

28.  The  word  "and"  may  be  read  "or" 
if  other  considerations  sufficiently  potent 
require  it:  Eisfeld  v.  Kenworthy,  50-389; 
Oltrogge  v,  Schutte,  51-279. 

29.  In  the  construction  of  a  particular 
statute,  held,  that  "and"  should  be  substi- 
tuted for  "or"  for  the  purpose  of  carrying 
out  the  legislative  intention:  Williams  t\ 
Poor,  65-410. 

80.  General  provisions  controlled  by 
special:  A  g^eral  provision  must  yield  to  a 
particular  one:  Burlington  v.  Leebrick,  48- 
252. 
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SI.  General  langnage  at  the  conclusion  of 
a  provisiou  must  be  taken  in  connection  with 
and  limited  by  special  or  particular  terms 
preceding :  Keokuk  r.  Scroggs,  89-447. 

82.  Under  a  provision  requiring  every  stat- 
ute to  be  liberally  construed  to  promote  its 
object  and  for  the  furtherance  of  justice, 
hdd,  that  the  common  law  rule  that  a  gen- 
eral term  following  the  enumeration  of  a 
specific  class  should  be  limited  to  members 
of  the  same  class,  would  not  be  followed: 
State  V.  Stoller,  8&-3ei. 

88.  Where  the  cliarter  of  a  city  contained 
a  del^ation  of  general  authority  as  to  a  par- 
ticular matter,  and  an  amendment  to  such 
charter  contained  a  full  and  specific  enumer- 
ation of  acts  which  the  city  might  do  for 
the  same  purpose,  heldy  that  such  specific 
enumeration  operated  as  a  limitation  of  the 
general  powers  contained  in  the  original 
diarter:  Keokuk  v,  Scroggs,  89-447. 

34.  A  ppovlgo  will  generally  be  considered 
not  as  enlarging  but  rather  as  explaining, 
qualifying  and  restraining  the  clause  to 
whi<^  it  refers :  Bice  v.  Keokuk^  15-579. 

85.  Exceptions:  The  maxim  ^'expressio 
unius  est  excltmo  aJterius"'  applied :  Talbot  v, 
Btadelege,  21^-572. 

86.  Where  it  appears  by  an  exception  in  a 
statute  that  the  intention  in  the  legislature 
was  challenged  to  the  necessity  of  making 
exceptions,  a  failure  to  make  further  ex- 
ceptions will  indicate  that  the  exception 
claimed  was  not  intended,  if  not  expressed : 
HcLska  r.  Burlington,  80-282. 

87.  In  construing  a  statute  providing  for 
exemptions  from  execution  of  property  of  sol- 
diers, held,  that  the  language  being  explicit 
in  respect  to  exemptions  included  in  its  pro- 
visions, it  implied  a  negative  as  to  exemp- 
tions not  included,  such  as  exemption  from 
tax  sale:  Slane  v,  McCarroll,  40-61. 

88.  Common  meaning:  The  general  rule 
in  the  interpretation  of  statutes  is  that  words 
of  common  use  are  to  be  taken  in  their 
actnal,  plain  and  ordinary  signification: 
Equitable  L,  Ins.  Co.  v.  Gleason,  56-47. 

88.  Where  a  word  has  a  plain  and  well- 
reeognized  meaning,  the  court  should  as  a 
general  rule  adopt  that  meaning,  and 
would  not  be  justified  in  adopting  any  other, 
except  for  reasons  of  a  very  cogent  char- 
acter: Blackman  v,  Wadsworth,  65-80. 


40.  Within  the  letter,  but  not  the  inten- 
tion: The  thing  which  is  within  the  inten- 
tion is  to  be  deemed  within  the  statute, 
though  not  within  the  letter,  and  the  thing 
not  within  the  letter  is  not  within  the  stat- 
ute unless  within  the  intention.  In  a  par- 
ticular case,  held,  that  a  thing  within  the 
letter  was  not  within  the  intention,  and 
therefore  not  within  the  statute :  Crahdl  v. 
WapeUo  Goal  Co.,  68-751. 

41.  Omission:  Where,  by  the  general  pro- 
visions of  the  Revision,  the  Code  of  1851  in- 
cluding provisions  as  to  the  compensation  of 
officers  was  repealed,  and  no  statutory  pro- 
visions relating  to  that  subject  were  substi- 
tuted, held,  that  the  court  could  not  consider 
that  the  provisions  of  the  Code  of  1851  on 
that  subject  were  intended  to  be  retained : 
Bipley  v.  Gifford,  11-867. 

42.  To  effeetaate  Justice:  A  construction 
is  not  to  be  put  upon  a  statute  which  would 
manifestly  effectuate  injustice,  if  it  is  sus- 
ceptible of  a  different  construction :  Small  v, 
Chicago,  B,  I.  <fc  P.  B.  Co.,  50-888. 

48.  Pablic  policy:  Where  a  statute  is  of 
doubtful  construction,  it  is  proper  to  give 
some  weight  to  what  might  be  considered  as 
demanded  or  forbidden  by  the  public  in- 
terest: Ibid. 

44.  Where  the  language  of  the  statute  is 
such  that  its  meaning  cannot  be  determined 
with  certainty  by  looking  at  the  language 
alone,  it  is  allowable  to  give  some  weight  to 
those  general  considerations  of  public  policy 
which  it  may  be  presumed  the  legislature 
had  in  mind  at  the  time  of  its  enactment: 
Glass  V.  Cedar  Bapids,  68-207. 

45.  Const! tntionality:  Where  a  statute  is 
susceptible  of  two  constructions,  that  will  be 
adopted  which  will  render  it  constitutional 
rather  than  that  which  will  be  unconstitu- 
tional: Santo  V.  State,  2-165,  280;  State  ex 
rel.  V.  County  Judge,  2-280;  Duncombe  v. 
Prindle,  12-1. 

And  further  as  to  passing  upon  the  consti- 
tutionality of  statutes,  see  Constitutional 
Law,  g§  368-885. 

40.  Whole  statnte  constmed  together: 
When  a  doubtful  statute  is  susceptible  of  two 
constructions,  one  of  which  will  give  efifect 
to  the  whole,  and  the  other  will  render  in- 
operative a  portion  thereof,  the  former 
shoTild  prevail:  Bheim  v.  Bobbins,  20^^; 
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Bhode  V,  Bank,  62-375;   Sprout  v.  Kelly, 
37-44  ;  District  T'p  v.  Dubuque,  7-262. 

47.  In  the  interpretation  of  two  sections 
of  the  same  act,  they  wiU,  if  possible,  be 
given  such  meaning  that  they  shall  harmon- 
ize and  both  stand,  rather  than  such  mean- 
ing that  they  shall  be  in  conflict,  whereby 
the  latter  should  repeal  the  former,  and  thus 
produce  a  result  evidently  not  intended: 
Davey  v,  Burlington,  C.  R,  <fc  M,  R,  Co,,  31- 
Ii53. 

48.  A  cardinal  rule  of  construction  is  that 
courts  shall  give  force  to  every  part  of  a  stat- 
ute, so  far  as  they  can  consistently  do  so: 
Birge  v.  Chicago,  M.  &  St.  P.  R.  Co,,  65-440. 

49.  Provisions  pertaining  to  the  same  sub- 
ject-matter should  be  so  construed  as  to  har- 
monize in  all  their  parts,  and  that  construc- 
tion should  be  adopted  which  shall  give  force 
and  effect  to  all  such  provisions :  Burger  v, 
Frdkes,  67-460. 

50.  One  of  the  cardinal  rules  for  the  con- 
struction of  statutes  is  to  search  out  the  in- 
tent of  the  legislature  and  adopt  the  sense 
which  would  be  in  harmony  with  the  statute 
as  a  whole.  The  meaning  of  certain  words 
when  read  alone  may  be  entirely  clear,  but 
when  the  context  is  read  and  the  object  of 
the  statute  is  ascertained,  there  may  not  only 
be  ambiguity  in  the  particular  words,  but  an 
entirely  different  meaning  correctly  adopted 
which  would  not  have  been  proper  if  the 
particular  words  stood  alone :  Crabell  v,  Wa- 
peOo  Coal  Co,,  68-751. 

51.  Statutes  in  pari  materia  should  be 
taken  together  as  one  law  and  so  construed, 
if  practicable,  that  every  provision  shall  con- 
tinue in  force:  Harrirtian  v.  State,  2  G,  Gr., 
270. 

52.  Where  two  acts  relate  to  the  same  sub- 
ject, they  must  if  possible  be  so  construed 
that  they  shall  both  stand  and  be  given  effect 
according  to  the  intention  of  the  legislature : 
State  V.  Smith,  7-244. 

53.  Two  or  more  statutes  on  the  same  sub- 
ject must  be  construed  with  reference  to 
each  other :  Rhode  v.  Bank,  52-375. 

54.  Where  two  statutes  relate  to  the  same 
subject-matter,  such  construction  should  be 
adopted,  if  possible  without  doing  violence 
to  the  language  employed,  as  will  ])ermit 
both  to  stand  and  have  force  and  effect: 
Moriarty  v.  Central  Iowa  B,   Co.,  64-696; 


Central  Iowa  R,  Co,  v.  Board  of  Supervisors, 
67-199. 

55.  Statutes  which  relate  to  the  same  per- 
son or  thing  or  the  same  class  of  persons  or 
things  are  in  pari  materia  and  are  to  be  taken 
together  and  examined  as  one  law  for  the  pur- 
pose of  arriving  at  the  legislative  intent: 
State  V,  Shaw,  28-67. 

56.  Where  a  statute  provided  that  one 
officer  should  receive  pay  in  the  same  sum  and 
manner  as  a  certain  other  one,  and  during  the 
same  session  a  subsequent  act  was  passed 
making  a  special  appropriation  to  increase 
the  salary  of  the  latter,  held,  that  such  pro- 
vision did  not  operate  to  increase  the  com- 
pensation of  the  former:  Kinseyv,  Sherman, 
46-463. 

57.  For  the  purpose  of  determining  the 
legislative  intent  and  the  proper  construction 
to  be  given  to  an  amendment  to  a  statute,  it 
is  proper  to  take  into  consideration  the  prior 
statute  and  the  construction  thereof  adopted 
by  the  courts,  and,  from  a  consideration  of 
the  latest  expression  of  the  legislative  will, 
determine  the  construction  that  should  be 
adopted :  State  ex  rel,  v,  McEntee,  68-381. 

58.  Parts  of  Code:  While  each  title  of  the 
Code  was  separately  enacted,  still  the  whole 
Code  should,  for  the  purpose  of  construction, 
be  regarded  as  having  been  enacted  at  the 
same  time,  and  sections  in  different  titles  re- 
lating to  the  same  matter  must  be  read  and 
construed  togetlier  and  such  construction 
adopted,  if  consistent  with  the  language 
used,  afi  will  give  force  and  effect  to  both 
sections:  Hunt  v.  Farmers*  Ins,  Co,,  67-742. 

59.  Meaning  of  language  adopted  firom' 
other  statutes:  W^here  the  legislature  in  the 
language  of  a  statute  follows  the  phraseology 
of  an  English  statute,  it  must  be  presumed 
to  have  regulated  its  intentions  in  accord- 
ance with  the  English  decisions  under  such 
statute:  Malthy  v.  Cooper,  Mor.,  59. 

00.  Where  the  legislature  of  one  state 
adopts  a  statute  from  another  state  which 
has  received  judicial  construction  therein, 
such  construction  will  be  presumed  to  have 
been  known  to  and  approved  by  the  legisla- 
ture, and  will  be  followed  by  the  courts  of 
the  state  adopting  the  statute:  Hingbom  v, 
Westlake,  36-546;  Fairfield  v,  McNany, 
37-75 ;  Eldridge  v.  Kuehl,  27-160. 

61.  Yet  there  is  this  limitation  to  the  rule. 
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that  snch  construction  will  be  followed  only 
when  consistent  with  the  spirit  and  policy 
of  our  laws :  Jamison  v.  Burton,  43-283, 

€2.  And  in  order  that  the  rule  may  be  ap- 
plicable, all  the  statutes  of  the  state  from 
which  the  language  in  question  is  taken  on 
the  subject  must  be  identical  with  those  of 
the  state  in  which  it  is  adopted :  Barrett  v. 
Love,  48-103,  107. 

68.  Liberal  constmction:  By  statutory 
proTLsion  (Code,  §  2528)  the  commpn  law  rule  ' 
that  statutes  in  derogation  thereof  are  to  be 
strictly  construed  has  no  application  to  the 
Code,  and  its  provisions  are  to  be  liberally 
construed  with  a  view  to  promoting  its  ob- 
jects and  assisting  parties  in  obtaining 
justice:  Strother  v.  Steamboat  Hamburg, 
11-59;  Kramer  v.  Rebm^n,  9-114. 

64.  A  remedial  statute  should  be  so  con- 
strued as  to  meet  most  effectually  the  bene- 
ficial end  in  view  and  prevent  a  failure  of 
the  remedy  intended:  Steamboat  Kentucky 
V,  Brooks,  1  G.  Gr.,  898. 

6»5.  A  remedial  statute  ought  always  to 
receive  a  liberal  construction:  Steamboat 
Lake  of  the  Woods  v,  Shaie,  2  G.  Gr.,  91. 

66.  Statutes  made  to  promote  an  impartial 
administration  of  justice  should  receive  a  lib- 
eral construction:  Lyne  v,  Hoyle,  3  G.  Gr.,  185. 

67.  Exemption  laws  are  to  be  maintained 
in  spirit  as  well  as  letter,  and  even  liberally 
construed  in  favor  of  those  claiming  their 
benefit :  Kaiser  v.  Seaton,  62-468. 

68.  Special  remedj  strictly  parsaed: 
Where  a  statute  gives  a  right  and  creates  a 
liability  not  existing  at  common  law,  and  at 
the  same  time  provides  a  specific  mode  in 
which  such  right  shall  be  asserted  and  liabil- 
ity ascertained,  that  mode  and  that  alone 
must  be  pursued :  Cole  v,  Muscatine,  14-296 ; 
Lense  v.  Vance,  2S-509;  Conrad  v,  Starr,  50- 
470. 

69.  The  statute  in  relation  to  mechanics' 
liens  l)eing  in  derogation  of  the  common  law 
should  be  strictly  complied  with :  Oreene  v. 
Ely,  2  G.  Gr.,  508;  Logan  v,  Aitix,  1-11. 

70.  Statutes  authorizing  the  taking  of  pri- 
vate property  for  particular  purposes  are 
not  to  be  extended  by  construction  to  apply 
to  objects  or  persons  not  expressly  within 
their  terms :  Sandford  v.  Martin,  31-67. 

71.  Grants  of  power:  In  construing  a  leg- 
islative grant  of  power  to  municix)al  corpora- 


tions, any  doubt  or  ambiguity  growing  o'at 
of  the  terms  used  by  the  legislature  must  be 
resolved  in  favor  of  the  public:  State  v. 
Smith,  81-493. 

72.  Strict  constmction:  Penal  statutes, 
particularly  in  favor  of  life  or,  which  is  much 
the  same  thing,  liberty  for  life,  should  be 
construed  strictly  in  bringing  the  case  within 
the  scope  of  the  act :  Jones  v.  State,  1-895. 

73.  Criminal  statutes  are  inelastic  and  can- 
not be  made  to  embrace  cases  plainly  with* 
out  the  letter,  though  within  the  reason  and 
policy,  of  the  law :  State  v,  Lovell,  23-304. 

74.  Elasticity  is  an  unknown  quantity  or 
quality  in  a  criminal  statute :  State  v.  Jvlien, 
48-445. 

75.  By  the  rule  that  penal  statutes  are  to 
be  construed  strictly  is  meant  only  that  they 
are  not  to  be  so  extended  by  implication  and 
beyond  the  legitimate  import  of  the  words 
used  as  to  embrace  causes  or  acts  not  clearly 
described  by  such  words.  This  rule  is  not  to 
be  applied  so  as  to  involFe  an  absurdity  or 
frustrate  the  design  of  the  legislators :  State 
V.  Smith,  46-670. 

76.  A  statute  imposing  a  forfeiture  for 
doing  anything  therein  prohibited  is  to  be 
regarded  as  a  x>enal  statute  within  the  rule 
that  such  statutes  must  be  strictly  construed 
and  cannot  be  extended  by  implication: 
Bond  V,  Wabash,  St.  L.  <St  P.  E.  Co.,  67- 
712. 

77.  The  recognized  rule  of  construing 
penal  statutes  strictly  and  giving  a  liberal 
interpretation  to  words  or  exceptions  con- 
tained therein,  held  applicable  to  the  federal 
stamp  laws:  Hugu^  v.  Strickler,  19-418. 

78.  What  deemed  a  penalty:  The  addi- 
tion of  .a  penalty  by  statute  for  a  common 
law  offense  is  merely  cumulative,  and,  with- 
out negative  words,  such  a  statute  detracts 
nothing  from  the  remedies  formerly  allowed 
by  the  coumion  law :  State  v.  Moffett,  1  G. 
Gr.,  247. 

79.  While  as  a  general  ride  a  penalty  im* 
plies  a  prohibition,  yet  the  courts  will  al- 
ways look  to  the  language  of  the  statute,  the 
subject-matter  of  it,  the  wrong  or  evil 
which  it  seeks  to  remedy  or  prevent,  and  the 
purpose  sought  to  be  accomplished  in  its 
enactment,  and  if  from  all  this  it  is  manifest 
that  it  was  not  intended  to  imply  a  prohibi- 
tion or  to  render  the  prohibited  act  void,  the 
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courts  will  80  hold  and  conetrue  the  statute 
accordingly:  Pangbom  v.  Westlake,  36-546. 

80.  The  use  in  the  statute  of  the  term 
"  forfeit,"  or  **  forfeiture/'  does  not  determine 
conclusively  what  remedy  is  thereby  in- 
tended ;  but  where  a  statute  provided  that 
upon  violation  of  its  provisions  by  charging 
more  than  a  certain  rate  for  transportation 
of  freight,  as  therein  provided,  a  railway 
company  sliould  forfeit  and  pay  to  the  person 
injured  five  times  the  amount  of  compensa- 
tion or  charges  illegally  taken,  held,  that  the 
provision  was  in  the  nature  of  a  forfeiture 
and  not  a  remedy  by  way  of  compensation, 
and  therefore  was  a  statutory  penalty :  Her- 
riman  v.  Burlington,  C.  R.  6:  N.  B.  Co,,  57- 
187. 

81.  Prospect  ire  and  retrospeetlye:  A 
remedial  statute  shall  be  considered  a  rule  of 
future  action  and  shall  apply  only  to  cases  in 
the  future  unless  by  express  provision  it  is  to 
operate  retrospectively,  but  the  enactment 
of  a  new  statute  as  to  a  limitation  of  actions 
repealing  a  previous  statute  of  the  same  kind 
will  apply  to  causes  of  action  in  existence 
and  not  yet  baiTed  by  such  previous  statute : 
Norris  v.  Slaughter,  1  G.  Gr.,  338. 

82.  A  statute  should  not  be  so  construed  as 
to  have  a  retrospective  operation  and  divest 
acquired  rights:  Forsyth  v.  Ripley,  2  G.  Gr., 
181;  Davis  v.  O'Ferrall,  4  G.  Gr.,  168. 

88.  Although  retrospective  acts  are  often 
passed  and  sustained  as  valid,  yet  they  are 
viewed  with  disfavor  and  will  not  be  con- 
strued as  such  by  the  courts  except  by  neces- 
sary and  unavoidable  implication,  where  they 
are  not  made  so  by  the  express  terms  of  the 
law  itself :  Rosier  v.  Hale,  10-470. 

84.  Aside  from  those  classes  of  cases  where 
legislative  relief  is  furnished  by  means  of  re- 
trospective enactments,  the  general  tendency 
of  the  judicial  mind  is  to  hold  that  unless  the 
retrospective  intention  of  the  legislature  is 
clearly  expressed  on  the  face  of  the  enact- 
ment, it  will  be  deemed  to  apply  only  in 
futuro:  Bartruffv.  Remey,  15-257. 

85.  The  intention  of  the  legislature  must 
be  clearly  expressed  upon  the  face  of  the 
enactment  to  justify  a  court  in  giving  it,  by 
its  own  operation,  a  retroactive  effect: 
Purczell  V.  Smidt,  21-540. 

86.  Unless  the  intention  of  the  legislature 
to  give  the  act  a  retrospective  effect  is  clearly 


expressed  on  the  face  of  the  statute,  it  should 
be  construed  to  commence  in  futuro:  Polk 
County  V,  Hierb,  37-361 ;  Mcintosh  v.  Kil- 
houme,  37-420;  Knmdto7i  v.  Redenbaugh, 
40-114. 

87.  Where  the  language  of  a  statute  does 
not  require  that  it  be  given  a  retrospective 
effect,  nor  express  such  intention  on  the  part 
of  the  law-makers,  courts  will  construe  it  so 
that  it  will  operate  only  in  cases  arising 

*  after  its  enactment :  Payne  v,  Chicago,  R.  J. 
($:  P,  R,  Co,,  44-286;  Starr  v.  Burlington, 
45-87. 

88.  A  statute  limiting  a  right  of  appeal 
previously  existing  to  a  definite  time,  al- 
though not  made  retrospective  in  terms,  will 
apply  to  appeals  taken  from  a  judgment  al- 
ready entered,  and  if  the  time  specified  by 
the  statute  has  already  expired,  no  appeal 
can  afterwards  be  taken,  although  the  time 
for  appeal  under  the  previous  statute  is  still 
in  existence :  Slocum  i\  Fayette  County,  61- 
169. 

89.  The  objection  to  retrospective  statutes 
does  not  apply  to  remedial  statutes  which  may 
be  of  a  retrospective  nature,  provided  they 
do  not  impair  contracts  or  disturb  absolute 
vested  rights  and  only  go  to  confirm  rights 
already  existing,  and  the  furtherance  of  the 
remedy  by  curing  defects  and  adding  to  the 
means  of  enforcing  existing  obligations: 
Haskel  v.  Burlington,  30-232. 

1)0.  Where  consideration  of  public  necessity- 
is  made  to  require  that  the  law^-making 
body  should  give  to  a  statute  a  retro- 
spective character,  such  retrospective  intent 
may  appear  without  express  declarations. 
Therefore,  held,  that  where  cities  which 
tlieretofore  ha<l  not  had  such  power  were 
authorized  to  sell  property  for  delinquent 
taxes,  such  act,  without  express  declarations, 
was  to  be  considered  as  applicable  to  taxes 
already  delinquent :  Ibid. 

91.  A  law  in  force  at  the  time  a  tax  is 
levied  may  be  altered  and  amended  so  as  to 
authorize  its  collection  in  a  manner  not 
authorized  by  law  at  the  time  it  became  de- 
linquent: Ibid, 

As  to  what  retrospective  statutes  are  con- 
stitutional, see  Constitutional  Law,  §§  159— 
176. 

92.  Directory  and  mandatory:  It  is  a 
general  rule  that  statutes  directing  the  mode 
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of  |Mt)cedaTe  of  public  ofRcera  relating  to 
time  or  manner  are  directory.  So  held  in 
reference  to  a  statute  as  to  giving  notice  of 
elections:  Dishon  v.  Smith,  10-212. 

9^  Statutes  directing  the  mode  of  proced- 
ure of  public  officers  relating  to  time  and 
manner,  where  there  are  no  negative  words 
restricting  the  action,  and  nothing  showing 
a  different  intent,  are  directory:  Parish  v, 
EhceU,  46-ld2;  Jordan  v.  Circuit  Court,  OB- 
IT?. 

94.  Statutes  prescribing  the  manner  and 
the  time  of  the  discharge  of  the  duties  of  a 
public  officer  are  directory,  and  want  of  com- 
pliance therewith  does  not  render  official 
acts  void :  Shaw  v,  Orr,  80-355 ;  Du  Boise  v. 
Bloom,  38-512. 

99.  Provisions  of  statute  as  to  the  method 
to  be  pursued  in  making  an  appraisement  of 
property  levied  on  under  execution  are  di- 
rectory only  and  a  departure  from  such 
directions  will  not  subject  the  sale  to  collat- 
eral attack:  Johnson  v.  Carson^  S  G.  Gr., 
499. 

96.  The  statutory  provision  (Code,  §  4509) 
that  a  judgment  for  the  payment  of  a  fine 
may  direct  that  defendant  be  imprisoned  un- 
til the  fine  be  satisfied,  specifying  the  extent 
of  the  imprisonment,  held  to  be  directory  as 
to  the  latter  provision :  Jackson  v,  Boyd,  53- 
536. 

97.  There  are  many  statutory  requirements 
intended  for  the  guidance  of  officers  in  the 
conduct  of  business  devolving  upon  them, 
which  do  not  limit  their  power  or  render  its 
exercise  in  disregard  of  the  requirements  in- 
effectual. Such  generally  are  requirements 
designed  to  secure  order,  system  and  dis- 
patch in  proceedings,  and  by  disregard  of 
which  rights  of  parties  interested  cannot  be 
injuriously  affected.  Provisions  of  this  char- 
acter are  not  usually  regarded  as  mandatory 
onlesB  accompanied  by  negative  words,  im- 
porting that  the  acts  shall  not  be  done  in 
any  other  manner  or  time  than  that  desig- 
nated, but  when  the  requirements  prescribed 
are  intended  for  the  protection  of  the  citizen 


and  to  prevent  a  sacrifice  of  his  property,  by 
a  disregard  of  which  his  rights  might  be  and 
generally  would  be  injuriously  affected,  they 
are  not  directory,  but  mandatory :  Boston  v, 
Savery,  44-654. 

98.  Therefore,  heM,  that  a  statute  direct- 
ing a  levy  of  taxes  to  be  made  by  the  board 
of  supervisors  at  tlieir  September  session  was 
directory  only,  and  in  the  absence  of  preju- 
dice being  shown,  a  levy  at  the  preceding 
June  meeting  was  not  void :  Ibid, 

99.  If  an  affirmative  statute  directs  a  thing 
to  be  done  in  a  certain  manner,  that  thing 
shall  not,  although  there  are  no  negative 
words,  be  done  in  any  other  manner :  Hvll 
V,  Marshall  County,  12-142. 

100.  In  such  a  case  there  is  an  implied  in- 
hibition upon  doing  the  act  in  any  other 
manner:  Roche  v,  Dubuque,  42-250. 

III.  Bepeal  and  its  effect.^ 

101.  As  to  proceedings  commenced: 

Where  a  statute  is  repealed,  it  must  be  con- 
sidered as  if  it  never  existed  except  with 
reference  to  such  parts  as  are  preserved  by 
the  repealing  statute;  and  thgugh  the  suit 
may  have  been  instituted  under  the  statute 
while  in  existence,  such  repeal  takes  away 
the  jurisdiction  over  the  case  thus  pending: 
Thatcher  v.  fidt(n,  12-808. 

102.  Where  a  statute  relating  to  the 
remedy  is  changed  after  the  bringing  of  an 
action,  subsequent  proceedings  should  so  far 
as  practicable  conform  to  the  new  law: 
Davidson  v,  Wheeler,  Mor.,  238. 

103.  Where  a  rule  of  practice  is  changed 
by  statute  witl\out  any  saving  clause,  the 
new  law  is  applicable  to  all  cases  then  pend- 
ing: Meigs  v.  Parke,  Mor.,  878. 

1 04.  Where  an  original  notice  was  served 
before  the  taking  effect  of  the  Code,  but  the 
second  day  of  the  next  term  occurred  after 
that  time,  held,  that  the  provisions  of  the 
Code  would  govern  the  time  of  pleading: 
Brotherton  v.  Brotherton,  41-112;  Contiable 
i\  Colvin,  41-93. 


^  Code,  $45.  1.  The  repeal  of  a  statute  does  not  revive  a  statute  previously  repealed,  Dor  affect  any  right 
which  has  accrued,  any  duty  imposed,  any  penalty  incurred  or  any  proceeding  commenced  under  or  by  virtue 
of  the  statute  repealed. 

S  fiO.  This  repeial  of  existing  statutes  shall  not  affect  any  act  done,  any  right  accruing  or  which  has  accrued 
or  been  established,  nor  any  suit  or  proceeding  had  or  commenced  in  any  civil  cause  before  the  time  when 
such  repeal  takes  efltet;  but  the  proceedings  in  such  cases  shall  be  conformed  to  the  provisions  of  this  Code  as 
ftf  as  consisteni. 
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105.  Where  the  times  of  holding  terms  of 
court  were  changed  by  statute,  hsld,  that 
such  change  did  not  affect  a  cause  already 
commenced  by  service  of  notice,  and  that 
defendant  should  be  held  to  appear  at  the 
**  next  term,"  as  so  changed :  Peoria  M.  <fc  J^. 
Ins.  Co.  V,  Dickerson,  28-274. 

106.  Where  action  was  commenced  by 
service  by  publication  before  the  taking 
effect  of  the  Revision,  and  the  service  of  no- 
tice was  not  sufficient  under  the  law  as  it 
then  stood,  held,  that  a  judgment  rendered 
upon  such  service  after  the  taking  effect  of 
the  Revision  was  defective,  although  the  serv- 
ice, if  made  under  the  provisions  of  the 
Revision,  would  have  been  sufficient:  Bris- 
tow  V,  Ouess,  12-404. 

107.  The  right  of  a  party  to  a  trial  by 
jury,  in  an  action  commenced  prior  to  the 
taking  effect  of  the  Code,  Jield  not  to  be  af- 
fected by  any  change  made  by  the  Code: 
Wormley  v,  Hamhurgy  46-144. 

108.  So  held  in  an  action  for  divorce  in 
which,  under  the  Revision,  the  parties  were 
entitled  to  a  jury  trial :  WadavDorth  r.  Wada- 
tDorth,  40-448. 

109.  The  provisions  of  the  Code  hej,d  ap- 
plicable as  to  the  admissibility  of  evidence 
in  a  particular  case  commenced  before  it 
went  into  effect:  Wood  v,  Brolliar,  40- 
691. 

110.  Statutory  provisions  as  to  the  method 
of  trial  in  equity  cases  upon  appeal,  Tield 
not  applicable  to  an  appeal  taken  after  the 
act  took  effect  from  a  judgment  rendered  be- 
fore that  time:  Simondson  v.  Simondson, 
60-110;  Trebon  v.  Zuraff,  50-180. 

111.  Nor  to  an  appeal  commenced  but  not 
brought  to  judgment  before  the  act  took  ef- 
fect: Schmeltz  v.  SchmeltZf  52-512;  Bailey  r. 
Mcdvin,  53-371. 

112.  Effect  upon  jodgments  or  orders: 
Proceedings  to  enforce  a  judgment  should  be 
governed  by  the  law  in  force  when  they  are 
commenced,  and  not  by  that  under  which 
the  judgment  is  rendered :  Oray  v,  Iliff,  30- 
195. 

118.  The  law  in  force  at  the  time  of  the 
rendition  of  a  judgment  should  govern  as  to 
a  sale  made  thereunder :  Fonda  v.  Clark,  43- 
800;  Babcock  v.  Qumey,  42-154. 

114.  Also  as  to  the  right  to  appraisement: 
HoUand  v.  Dickerson,  41-367. 


1 15.  Also  as  to  stay  of  execution :  Du  Boi8e 
V,  Bloom,  88-512. 

116.  Also  as  to  right  of  appeal:  Davef^ 
port  V.  Davenport  6b  St.  P.  R,  Co,,  87-634. 

117.  A  judgment  being  rendered  before 
the  taking  effect  of  the  Code,  against  the 
husband,  under  which  certain  property  of 
the  wife,  being  in  his  possession,  was  liable, 
as  the  law  then  stood,  hdd,  that  such  prop- 
erty might  still  be  taken  upon  execution  is- 
sued after  the  taking  effect  of  the  Code, 
although  by  its  provisions  the  property  of 
the  wife  would  not  have  been  liable  under 
.similar  circumstances :  Schmidt  v,  Holtz,  44- 
446. 

118.  An  order  being  made  before  the  Code 
took  effect  for  a  special  term  of  court  to  be 
held  after  that  time  and  that  fifteen  jurors 
be  called  (the  proper  number  under  the  Re- 
vision), held,  that  such  order  was  an  **  act 
done  "  so  as  to  be  valid,  although  the  proper 
number  under  the  Code  was  twenty-four: 
Fijield  v.  Chick,  8^651. 

119.  Proceedings  commenced  are  not,  un- 
der statutory  provision  above  set  out,  af- 
fected by  the  repeal  of  the  statute  under 
which  they  are  commenced :  Inskeep  v.  Jiw- 
keep,  6-204,  221. 

120.  Bights  aecroed:  A  construction  of 
the  statute  of  limitations  which  would  ex- 
tend the  time  on  debts  existing  before  the 
adoption  of  the  Code,  and  on  which  the  pre- 
vious statute  of  limitations  had  commenced 
to  run,  to  the  full  period  after  the  taking^ 
effect  of  the  Code,  was  held  not  admissible, 
for  the  reason  that  it  would  affect  a  right  ac- 
crued under  the  debt :  McDonaM  v,  Jackson^ 
55-87. 

121.  The  statute  authorizing  suit  on  a 
promissory  note  to  be  brought  by  an  assignee 
thereof  in  his  own  name  instead  of  in  the 
name  of  the  assignor  for  his  benefit,  held  ap- 
plicable to  notes  already  executed :  PhiUipa 
V.  Runnels,  Mor.,  891. 

1 22.  Where  an  action  was  brought  prior 
to  the  adoption  of  the  Code  of  '51,  but  judg- 
ment therein  was  not  rendered  until  after 
that  time,  held,  that  defendant's  homestead 
exemption  should  be  governed  by  the  provis- 
ions of  the  law  under  which  action  was 
commenced :  He^fenstein  v.  Cave,  3-287. 

128.  Where  a  new  revenue  law  was  passed 
making  no  express  provisions  as  to  the  en- 
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forcement  of  the  penalties  under  the  pre- 
yions  law,  heldf  that  thie  penalties  already 
socrued  coald  be  enforced  in  accordance 
with  the  previous  statute :  Bartruffv,  Reniey, 
15-257. 

124.  The  general  assembly  cannot  alter, 
change  or  repeal  statutes  relating  to  the  rem- 
edy so  as  to  substantially  impair  a  vested 
right;  therefore,  where  a  mortgage  and  a 
mechanic's  lien  upon  the  same  property  at- 
tached under  the  Revision,  held,  in  an  action 
brought  under  the  Code,  that  the  mortgagee 
had  a  right  to  have  his  lien  determined  and 
enforced,  as  against  the  holder  of  the  me- 
chanic's lien,  in  accordance  with  the  provis- 
ions of  the  Revision :  Brodt  v.  Eohkar,  48-36. 

125.  Accruing  and  accrued  rights  are  of 
the  same  character.  There  is  no  other  dis- 
tinction made  by  the  statute,  except  that  one 
has  accrued  and  the  other  is  accruing.  The 
statute  takes  effect  upon  both,  and  both  are 
preserved  to  the  party  entitled  thereto. 
Therefore,  held,  under  Code,  §  3569,  which 
allowed  a  longer  time  for  the  issuance 
of  execution  on  a  judgment  of  a  justice  of 
the  peace  than  was  allowed  under  previous 
statutory  provisions,  that  the  time  was 
extended  in  all  cases  where  the  time  for  is- 
suing execution  under  such  previous  statu- 
tory provisions  had  not  expired  at  the  time 
of  taking  effect  of  the  Code,  but  that  such 
extension  did  not  apply  to  cases  where  the 
time  had  expired:  Woods  v.  Haviland,  59- 
476. 

12G.  A  change  made  by  the  Code  in  the 
law  as  to  the  liability  of  railroad  companies 
for  injuries  in  certain  cases,  held  not  to  apply 
in  a  case  where  the  injury  was  received  be- 
fore the  Code  took  effect :  Payne  v,  Chicago, 
B,I.iSb  P.  R.  Co.,  44-236. 

127.  The  repeal  of  a  statute  with  reference 
to  widow^'s  dower  will  not  affect  a  dower 
interest  already  vested  though  not  yet  as- 
signed :  Burke  v.  Barron,  8-132. 

128.  Prior  to  the  death  of  a  testator  his 
devisees  have  no  rights  which  are  protected 
against  subsequent  legislation:  Lorieux  v, 
Keller,  5-196. 

129.  Crimes  previoasly  eommitted: 
Where,  after  an  indictment  was  found,  the 
law  prescribing  the  punishment  for  the  of- 
fense therein  charged  was  changed,  so  that 
the  offense  was  no  longer  triable  on  indict- 


ment, but  only  on  information,  held,  that  the 
prosecution  under  the  indictment  was  not 
affected  by  the  change.  (Overruling  State  v. 
Burdick,  ^-402) :  State  v.  Shaffer,  21-486. 

130.  A  new  statute  which  provides  a 
milder  punishment  repeals  so  much  of  the 
former  law  as  concerns  the  punishment  with- 
out any  express  repeal,  and  where  one  stat- 
ute prescribes  different  degrees  of  punishment 
in  different  sections  for  the  same  offense, 
only  the  milder  degree  can  be  adopted :  State 
V.  Brandt,  41-598. 

131.  Where  the  repealing  clause  of  a  penal 
statute  provided  that  no  offense  committed 
and  no  penalty  incurred  under  the  act  re- 
pealed should  be  affected  by  the  repeal,  held, 
that  a  crime  committed  under  a  previous  act, 
which  was  repealed  with  a  similar  saving 
clause  to  the  act  thus  repealed,  was  not 
within  the  exception  and  could  not  be  prose- 
cuted :  Jones  v.  State,  1-395. 

132.  Illegal  act  not  yalidated:  The  ab- 
rogation and  repeal  of  the  constitutional 
provision  prohibiting  the  issuance  of  paper  to 
circulate  as  money,  held  not  to  render  valid 
scrip  so  issued  while  the  law  was  in  operas 
tion:  Dively  v.  Cedar  Falls,  21-565. 

133.  Effect  of  repealing  statutes  as  to 
taxes:  Where  a  statute  as  to  taxes  was  re- 
pealed, and  a  new  law  enacted  providing 
generally  for  the  collection  of  taxes,  etc., 
held,  that  the  repeal  of  the  former  law  did 
not  by  implication  remit  or  surrender  either 
the  taxes  or  the  interest  thereon  accrued 
at  the  time  of  the  repeal,  but  that  the  col- 
lection thereof  might  be  enforced  under  the 
new  law:  State  ex  rel,  v,  Stewart,  11-251. 

134.  Where  a  statute  repealed  a  prior  stat- 
ute in  relation  to  the  assessment  by  cities  of 
taxes  for  the  improvement  of  streets,  with 
the  proviso  that  such  repeal  should  not  be 
held  to  prevent  the  completion  of  any  public 
improvement  then  ordered  or  in  progress, 
nor  to  invalidate  any  contract  therefor,  held, 
that  a  resolution  declaring  the  necessity  for 
the  improvement  of  certain  streets  and  di- 
recting advertisements  for  bids,  no  contract 
having  yet  been  awarded,  did  not  constitute 
such  action  as  brought  the  case  within  the 
saving  clause  of  the  repealing  act :  Wardens, 

!  etc.,  of  Christ  Church  v.  Burlington,  39-224. 

135.  The  right  of  a  county  to  penalties  ac* 
crued  upon  delinquent  taxes  will  not  be  af- 
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fected  by  the  repeal  of  the  statute  under 
which  the  liability  to  such  penalties  has 
arisen:  Cedar  Rapids  A  M,  R.  R,  Co,  v, 
Carroll  County,  41-153. 

186.  The  right  to  enforce  the  payment  of  a 
tax  voted  in  aid  of  a  railway  and  the  penal- 
ties accrued  thereon  is  not  taken  away  by 
the  repeal  of  the  statute  under  which  the 
tax  was  voted,  but  the  repeal  of  the  statute 
terminates  the  right  to  additional  penalties : 
Tobin  V.  Hartshorn,  69-648. 

187.  Where  a  railway  company  in  reliance 
upon  the  vote  of  a  tax  in  its  aid  under  statutes 
then  existing  had  expended  money  in  the 
construction  of  its  road,  held,  tliat  a  subse- 
quent repeal  of  the  statute  authorizing  the 
voting  and  levying  of  such  tax  would  not 
deprive  the  road  of  the  right  to  have  the 
levy  made  and  the  tax  collected  in  its  favor : 
Surges  v.  Mabin,  70-638. 

188.  The  repeal  of  a  statute  held  not  to  af- 
fect the  right  of  redemption  from  a  tax  sale 
existing  thereunder  prior  to  the  repeal :  Adams 
V.  Beale,  19-61 ;  Myers  v.  Copeland,  30-32. 

189.  The  Revision  of  1860  was  not,  as  a 
whole,  enacted  by  the  general  assembly. 
Those  parts  not  enacted  in  the  code  of  civil 
practice  and  the  code  of  criminal  practice,  or 
other  acts  adopted  at  the  same  session,  were 
simply  a  compilation  by  the  commissioners 
of  the  laws  then  in  force,  and  in  case  of  an 
error  in  such  compilation,  the  original  statutes 
prevailed  and  were  not  to  be  deemed  repealed : 
State  V.  Lee,  37-402. 

140.  The  Code:  Under  the  statutory  pro- 
vision (Code,  g  47)  for  the  repeal  of  prior  pub- 
lic and  general  statutes,  and  all  public  and 
special  acts,  the  subjects  whereof  are  not  re- 
vised in  the  Code,  held,  that  statutes  with 
reference  to  swamp  lauds  being  public  and 
special  acts  not  revised  in  the  Code  were  not 
repealed  thereby :  Gray  v.  Mount,  45-591. 

141.  Under  this  provision,  all  public  and 
general  statutes  passed  prior  to  the  enact- 
ment of  the  Code  and  not  therein  re-enacted 
are  repealed:  Staples  v.  Plymouth  County, 
62-364. 

142.  Under  the  corresponding  provision  of 
the  Revision,  held,  that  the  prior  act  relating 
to  the  jurisdiction  of  counties  bordering  on 
the  Mississippi  river  was  not  thereby  re- 
pealed, although  not  embraced  in  the  Revis- 
ion: State  V,  Mullen,  35-199. 


148.  While  each  title  of  the  Code  was  sep- 
arately enacted,  still  the  whole  shoidd,  for 
the  purpose  of  construction,  be  regarded  as 
being  enacted  at  the  same  time,  and  g§  2584 
and  8507  should  be  read  and  construed  to- 
gether and  such  construction  adopted,  if 
consistent  with  the  language  used,  as  will 
give  force  and  effect  to  both  sections :  Hunt 
V.  Farmers'  Ins,  Co,,  67-742. 

144.  The  incorporation  of  the  statutory 
provisions  which  were  previously  applicable 
to  actions  upon  policies  of  insurance  into  the 
title  of  the  Code  relating  to  civil  actions  in 
courts  of  record,  held  not  to  limit  such  stat- 
utory provisions  so  as  to  prevent  their  being 
applicable  to  actions  in  justices*  courts,  as 
they  were  before  codification :  /bid, 

145.  A  general  repealing  clause  should 
be  construed  as  referring  only  to  laws  of  a 
general  nature  on  the  same  subject.  There- 
fore where,  under  the  charter  of  an  incor- 
porated town,  it  was  authorized  to  grant 
licenses  for  the  sale  of  intoxicating  liquors, 
held,  that  a  subsequent  license  law  making 
different  provisions  would  not  repeal  the  au- 
thority conferred  in  the  charter:  State  v. 
Neeper,  3  G.  Gr.,  337. 

146.  Where  provisions  for  the  foreclosure 
of  tax  titles  were  made  by  special  statutes 
applicable  to  sales  for  taxes  levied  by  cities, 
and  subsequently  other  provisions  were  made 
in  regard  to  tax  sales,  held,  that  the  original 
remained  in  force  as  to  sale  for  city  taxes : 
Street  v.  Billings,  14-384. 

147.  Where  there  is  a  direct  conflict  be- 
tween two  different  statutes,  and  the  latter 
in  express  terms  repeals  all  prior  acts  in  con- 
flict with  its  provisions,  the  former  must  be 
held  repealed :  Staples  v,  Plymouth  County, 
62-364. 

148.  The  question  of  the  effect  of  a  repeal- 
ing clause  in  an  unconstitutional  statute  is 
one  of  legislative  intention  and  to  be  deter- 
mined from  all  the  circumstances  of  the  par- 
ticular case.  Where  the  language  used  was, 
*'  so  much  of  chapter  80  as  comes  in  conflict 
with  this  act  is  repealed,'*  Jield,  that  such 
previous  statute  was  not  thereby  repealed; 
Childs  V,  Shoioer,  a8-361. 

149.  Implied  repeal:  Where  two  laws  are 
in  conflict  and  cannot  be  reconciled,  the  last 
must  prevail,  being  the  last  expression  of  the 
legislative  will:  McKinney  v.  Wood,  85-167. 
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1 50.  In  a  particular  case,  held,  that  two 
sections  being  manifestly  inconsistent,  one 
of  them  must  be  regarded  as  having  been  re- 
pealed by  implication:  State  v.  DeUmg,  13-4o3. 

151.  A  general  statute  making  regulations 
upon  a  particular  subject  inconsistent  with 
those  in  a  special  act  of  incorporation  of  a 
city  repeals  the  provisions  in  such  special 
act:  State  v,  Harris,  10-441. 

152.  Where  a  statute  to  which,  by  subse- 
quent legislation,  an  exception  is  made  is  re- 
pealed, and  subsequently  re-enacted  without 
providing  for  the  exception,  the  last  statute 
being  inconsistent  with  the  one  making  the 
exception  will  be  deemed  to  repeal  it  by  im- 
plication: State  V,  BiaseU,  67-616. 

153.  While  the  repeal  of  a  statute  by  im- 
plication is  not  favored  by  the  courts,  yet 
where  a  statute  is  inconsistent  in  its  provis- 
ions with  one  subsequently  enacted  and  is 
out  of  harmony  with  the  spirit  of  later  gen- 
eral legislation  on  the  subject-matter,  the 
courts  will  sustain  the  more  recent  statute : 
Yant  V.  Brooks,  19-87. 

154.  Where  a  statute  covers  an  entire  sub- 
ject it  thereby  repeals  prior  statutes  on  the 
same  subject,  although  they  are  not  expressly 
repealed:  Ellis v,  Jackson  County,  88-175. 

155.  Where  one  ordinance  embraced  and 
revised  the  whole  subject-matter  contained 
in  the  corresponding  portion  of  a  previous 
ordinance,  held,  that  such  previous  ordinance 
was  repealed  by  the  subsequent  one:  De- 
corah  V,  Dunstan,  38-96. 

156.  Held  that  Code,  §  491,  providing  that 
the  salary  of  a  city  marshal  cannot  be  dimin- 
ished during  his  term  of  office  was  not  re- 
pealed by  17  G.  A.,  ch.  56,  authorizing  cities 
to  provide  that  all  city  officers  shall  receive 
a  salary  in  lieu  of  fees,  and  therefore  the  city 
could  not  make  such  provision  in  relation  to 
a  marshal  in  office :  Bryan  v,  Des  Moines, 
51-590. 

157.  Where  a  subsequent  statute  is  passed 
containing  provisions  substantially  the  same 
as  those  of  a  previous  statute,  but  not  con- 
taining all  the  provisions  of  the  previous 
one,  there  being  no  inconsistency  between 
the  two  and  they  being  such  that  both  will 
be  enforoed,  the  later  statute  will  not  be  re- 
garded as  repealing  even  that  portion  of  the 
previous  statute  not  included  in  the  later 
one:  Phillips  v.  Council  Bluffs,  63-576. 


158.  The  fact  that  a  subsequent  statute 
provides  a  new  remedy  for  the  same  wrong 
will  not  necessarily  show  an  implied  repeaL 
The  new  remedy  may  be  merely  cumulative : 
State  V.  Berry,  12-58. 

159.  A  law  is  not  necessarily  repealed  be- 
cause the  subject-matter  is  covered  by  a  sub- 
sequent statute  unless  there  is  an  express 
repealing  clause  referring  to  the  preceding 
law  or  unless  there  is  a  manifest  inconsist- 
ency in  the  provisions  of  the  two :  Ament  v. 
Humphrey,  8  G.  Gr.,  255. 

160.  Where  statutes  are  not  in  conflict,  the 
latter  cannot  be  held  to  repeal  by  implication 
authority  conferred  in  the  former :  Burling- 
ton V.  Putnam  Ins,  Co,,  81-102. 

161.  Change  in  statute  npoa  which  an- 
other statute  depends:  Where  by  statute 
the  salary  of  an  officer  is  fixed  as  de{)ending 
upon  that  of  another  as  it  then  is,  a  change 
in  the  latter  will  not  affect  the  former :  Gar- 
her  V.  Clayton  County ^  19-29;  Kinney  v, 
Sherman,  46-468. 

162.  Where,  by  special  act,  powers  given 
by  statutes  then  existing  to  cities  organized 
under  general  incorporation  laws  were  con- 
ferred upon  cities  organized  under  special 
charter,  held,  that  a  repeal  of  the  statutes  as 
to  cities  existing  under  the  general  laws 
would  not  repeal  them  as  thus  extended  to 
cities  under  special  charter:  Weir  v.  Allen, 
47-482. 

168,  But  where  a  special  charter  refers  to 
the  general  law  for  subjects  of  taxation  un- 
der such  charter,  it  seems  that  a  change  in 
the  general  law  will  operate  equally  on  the 
charter:  Tackaberry  v.  Keokuk,  82-155. 

164.  Repeals  by  implication  not  favored: 
The  law  does  not  favor  repeals  by  implica- 
tion, and  though  two  acts  are  seemingly  re- 
pugnant, yet  they  should,  if  possible,  receive 
such  construction  that  the  latter  shall  not 
repeal  the  former:  Harrimanv,  State,  2  G. 
Gr.,  270;  Hummer  v.  Hummer,  8  G.  Gr.,  42; 
Casey  v.  Harned,  5-1;  Cole  v.  Board  of 
Supervisors,  11-552;  Baker  v.  Steamboat 
Milwaukee,  14-214;  Burke  v.  Jeffries,  20-145; 
State  V,  Shaw,  28-67 ;  Dubuque  v,  Harrison, 
34^163. 

105.  If  by  any  fair  and  reasonable  con- 
struction a  prior  and  later  statute  can  be 
reconciled,  both  shall  stand.  If  it  can  be 
avoided,  no  court  can  conclude  that  a  statute 
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is  repealed  by  implication :  Casey  v,  Hamed, 
5-1 ;  Baker  v.  Steamboat  Mihvaukee,  14-214. 

106.  If  full  life  can  be  given  to  both  stat- 
utes without  violating  any  rule  of  construc- 
tion, both  will  be  considered  to  be  in  full 
force :  Burke  r.  Jeffries,  •30-145. 

107.  In  order  to  work  the  repeal  of  an  old 
law  by  a  new  one  by  implication,  there  must 
be  an  absolute  repugnance  between  the  two. 
Effect  will  be  given,  if  possible,  to  several 
statutes  in  pari  materia:  State  v.  Shait\  28-67. 

168.  Any  reasonable  construction  will  be 
adopted  to  avoid  a  repeal  by  implication: 
State  V,  Brandt,  41-593. 

169.  Repeal  by  implication  is  not  to  be 
presumed :  Risdon  v.  Shank,  87-82. 

170.  Repeal  does  not  rerivo  an  act  pre- 
viously repealed.  (Code,  §45,  ^[  1):  Burling- 
ton V,  Kdlar,  18-59. 

171.  Previous  laws  having  provided  for 
the  partial  revocation  of  a  will  in  case  of  the 
subsequent  birth  of  a  child,  held,  that  the 
enactment  of  the  Code  of  '51,  repealing  all 
previous  laws  on  the  subject  and  eliminating 
all  such  provisions,  did  not  operate  to  deprive 
children  born  after  the  execution  of  a  will 
of  any  portion  of  the  estate,  but  restored 
the  rule  of  the  common  law  that  such  fact 
amounted  to  a  total  revocation  of  the  will : 
Negus  v.  Negus,  46-487. 

172.  ]>isu8e:  An  absolute  statute  in  rela- 
tion to  which  long  disuse  and  public  policy 


have  induced  the  belief  that  it  is  no  longer  in 
force  will  not  be  enforced,  at  least  where  the 
legislature  has  by  the  enactment  of  other 
and  contrary  statutes  and  by  the  establish- 
ment of  an  opposite  policy,  and  legislative 
recognition  of  wide-spread  and  long-estab- 
lished custom  wholly  incompatible  with  the 
operation  of  such  statute,  lead  to  the  belief 
that  it  is  no  longer  recognized :  Hill  v.  Smith, 
Mor.,  70. 

178.  An  amendment  is  an  alteration  or 
change  of  some  existing  law.  Therefore, 
held,  that  an  act  making  a  previous  act  which 
was  applicable  to  incorporated  cities  and 
towns,  equally  applicable  to  unincorporated 
towns,  was  an  amendment :  Fort  Dodge  City 
School  Dist.  V,  District  Tp,  15-434. 


STATUTE  OF  FRAUDS.1 

1.  Effeet  of  the  statnte:  Although  the 
English  statute  of  frauds  provides  "  that  no 
action  shall  be  brought,"  while  ours  provides 
that  "  no  evidence,  etc.,  is  competent,"  the 
effect  is  the  same  in  both  cases ;  and  English 
and  American  authorities  upon  the  construc- 
tion of  the  former  are  applicable  to  the  lat- 
ter :  Westheimer  v.  Peacock,  2-528. 

2.  The  contract  itself  is  not  void,  but  may- 
be subsequently  revived  so  as  to  become 
binding :  BerryhUl  v,  Jones,  35-885. 


I  Code,  %  9663.  Except  when  otherwise  specially  provided,  no  evldenoe  of  the  contiucts  enumerated  in  the 
next  succeeding  section  is  competent  unless  it  be  in  writing  and  signed  by  the  party  chained  or  by  his  lawfully 
authorized  agent. 

§8664.  Such  contracts  embrace: 

1.  Those  in  relation  to  the  sale  of  personal  property,  when  no  part  of  the  properly  is  delivered  and  no  part 
of  the  price  is  paid; 

2.  Iliose  made  in  consideration  of  marriage; 

8.  Those  wherein  one  person  promises  to  answer  for  the  debt,  default  or  miscarriage  of  another,  includmg 
promises  by  executors  to  pay  the  debt  of  their  princii>al  from  their  own  estate; 

4.  Those  for  the  creation  or  transfer  of  any  interest  in  lands,  except  leases  for  a  term  not  exceeding  one 
year. 

5.  Those  that  are  not  to  be  performed  within  one  year  from  the  making  thereof. 

§  8666.  The  provision  of  the  first  subdivision  of  the  preceding  section  does  not  appiy  when  the  article  of  per- 
sonal property  sold  is  not  at  the  time  of  the  contract  owned  by  the  vendor  and  ready  for  delivery,  but  labor, 
skill  or  money  are  necessarily  to  be  expended  in  producing  or  procuring  the  same;  nor  do  those  of  the  fourth 
subdivision  of  said  section  apply  where  the  purcliose  money  or  any  portion  thereof  has  been  received  by  the 
vendor,  or  when  the  vendee,  with  the  actual  or  implied  consent  of  the  vendor,  has  taken  and  held  possession 
thereof  under  and  by  virtue  of  the  contract,  or  when  ther««  is  any  other  circumstance  which,  by  the  law  here- 
tofore in  force,  would  have  taken  a  case  out  of  the  statute  of  frauds. 

%  8'366.  The  above  regulations  relating  merely-  to  the  proof  of  contracts  do  not  prevent  the  enforcement  of 
those  which  are  not  denied  in  the  pleadings,  imless  in  cases  where  the  contract  is  sought  to  be  enforced  or 
damages  to  be  recovered  for  the  breach  thereof  against  some  person  other  than  him  who  made  it. 

$  3 J67.  Nothing  in  the  above  provisions  shall  prevent  the  party  himself,  against  whom  the  unwritten  contract 
is  sought  to  be  enforced,  from  being  called  as  a  witness  by  the  opposite  party,  nor  his  oral  testimony  from 
being  evidence. 
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5.  What  snflleiently  in  writing:  A  reso- 
lution of  a  board  of  supervisors  is  sufficient 
written  evidence  of  a  contract  by  them  to 
convey  real  estate,  to  enable  the  vendee  to 
enforce  the  same:  Orimes  v,  Hamilton 
County,  37-290. 

4.  The  written  evidence  need  not  be  con- 
tained in  one  paper,  nor  need  the  papers  be 
coDtemporaneous ;  and  parol  evidence  may 
be  received  to  connect  or  explain  them.  In 
case  of  a  sale  of  land  at  auction,  the  notice  of 
sale  containing  the  terms,  etc.,  the  plat  upon 
which  the  name  of  defendant  as  purchaser, 
with  price,  etc.,  was  entered  by  the  clerk  of 
the  sale,  and  a  letter  signed  by  defendant  de- 
clining to  have  anything  fuither  to  do  with 
the  property,  were  held  sufficient,  with  parol 
evidence,  to  comply  with  the  requirements  of 
the  statute:  Lee  v.  Mahoney,  9-344. 

o.  Auctioneer;  administrator:  Neither 
party  can  be  the  other's  agent  for  the  pur- 
pose of  signing  the  writing  sufficient  to  bind 
such  other  party,  and  while  an  auctioneer, 
having  no  interest  except  as  such,  may  sign 
such  writing  and  thereby  bind  both  parties, 
yetwhere  the  auctioneer  is  an  administrator 
making  a  sale  under  direction  of  the  court, 
he  has  such  interest  as  to  render  him  incom- 
petent to  bind  a  purchaser  to  the  contract : 
Wingate  v.  Herschauer,  42-506. 

6.  Writing  not  delivered :  A  writing 
signed  by  defendant  and  kept  in  his  posses- 
sion without  delivery  is  not  available  to 
take  a  case  out  of  the  statute:  Steele  v.  Fife, 
48-99. 

7.  Oral  testimony:  Verbal  testimony  is 
not  admissible  to  supply  any  defects  or  omis- 
sions in  the  written  evidence  which  is  relied 
upon  to  take  a  case  out  of  the  statute  of 
frauds,  and  where  telegrams  were  relied 
upon  as  constituting  a  written  contract,  the 
language  of  which  was  unintelligible  unless 
aided  by  extrinsic  evidence,  heldj  that  the 
evidence  was  not  sufficiently  proven :  Watt 
V.  Wisconsin  Cranberry  Co,,  63-730. 

8.  The  written  evidence  of  a  contract  can- 
not be  aided  or  adde4  to  by  parol  testimony : 
Vaughn  v.  Smith,  58-553. 

9.  Whether  a  contract  within  the  statute 
of  frauds  may  be  proved  by  parol  evidence 
of  the  contents  of  lost  writings  which,  if  in 
existence,  would  be  competent  for  that  pur- 
pose, quoere:  ElweU  v.  Walker,  52-256. 


10.  Where  the  promise  to  pay  the  debt  of 
another  is  sufficiently  evidenced  in  writing, 
parol  evidence  to  show  that  the  debt  has  not 
been  paid  is  admissible  although  it  also  bears 
upon  the  question  of  the  promise:  Harbert 
V.  Skinner,  37-208. 

11.  If  the  party  sought  to  be  charged  has 
in  writing  admitted  the  contract,  this  is  suf- 
ficient to  take  the  case  out  of  the  statute,  no 
matter  to  whom  the  writing  may  have  been 
addressed ;  Warfleld  v,  Wisconsin  Cranberry 
Co.,  63-312. 

12.  How  objection  raised:  The  objection 
that  a  contract  is  within  the  statute  of  frauds 
and  therefore  that  any  parol  evidence  thereof 
is  inadmiBsible  cannot  be  raised,  unless  the 
objection  is  made  in  the  pleadings  or  when 
the  evidence  is  offered:  Holt  v.  Brown,  63- 
319: 

18.  When  parol  evidence  of  a  contract 
within  the  statute  of  frauds  is  introduced 
upon  trial  without  objection,  it  cannot  after- 
wards be  objected  to  upon  appeal :  Crossen 
v.  White,  19-109, 

14.  Executed  contract :  Although  a  prom- 
ise by  one  party  to  be  individually  respon- 
sible for  the  debts  of  another  would  be 
within  this  statute,  yet  if  such  a  promise 
has  been  performed,  the  objection  of  the 
statute  cannot  be  enforced :  Putnam  v,  Swin- 
ney,  63-383. 

15.  Order  of  introdoction  of  eyidence: 
Parties  are  not  restricted  as  to  the  order  of 
the  introduction  of  evidence,  and  evidence 
of  a  sale  which  is  within  the  statute  of 
frauds  may  first  be  introduced,  to  be  after- 
ward followed  by  proof  of  partial  perform- 
ance, taking  the  case  out  of  the  statute: 
Campbell  v.  Ormsby,  65-518. 

16.  Contract  not  denied:  If  the  contract 
is  not  denied  in  the  answer  of  defendant,  it 
is  to  be  enforced  against  him,  although  in 
such  answer  he  may  expressly  insist  upon 
the  benefit  of  the  statute:  Auter  v.  Miller, 
18-405. 

17.  In  a  particular  case,  held,  that  a  denial 
in  the  answer  was  sufficient  to  prevent  the 
enforcement  of  the  contract  alleged  in  the 
petition,  and  which  was  within  the  statute 
of  frauds :  Mdhana  v.  Blunt,  20-142. 

18.  Evidence  of  opposite  party:  Where  a 
party  seeking  to  enforce  a  contract  which 
should  be  in  writing  intends  to  rely  upon  the 


526 


STATUTE  OF  FRAUDS. 


Evidence  of  opposite  party ;  answering  for  debt  or  default  of  another. 


evidence  of  the  party  making  it,  he  should 
so  state  in  his  petition,  otherwise  it  will  be 
subject  to  demurrer:  Babcock  v,  Meek^  45- 
137. 

19.  If  plaintiff  reUe&  on  the  testimony 
of  defendant  to  establish  the  contract,  he 
cannot  contradict  or  supplement  such  testi- 
mony by  that  of  other  witnesses.  The  testi- 
mony of  defendant  is  conclusive:  Auter  v. 
Miller,  18-405 ;  Thorn  v.  Moore,  21-285. 

20.  Nor  can  plaintiff  introduce  other  evi- 
dence to  impeach  defendant's  ci'edibility : 
Hunt  V,  Coe,  15-197. 

31.  The  provision  allowing  the  opposite 
party  to  be  called  to  establish  a  contract 
which  should  be  in  writing  does  not  apply 
to  the  testimony  of  the  agent  of  such  party. 
His  testimony  cannot  be  received  for  that 
purpose :  Bumside  v.  Bawsoti,  37-639. 

22.  In  a  particular  case,  held,  that  the  con- 
tract sued  upon  was  sufficiently  established 
by  the  evidence  of  one  of  the  defendants  to 
entitle  the  plaintiff  to  recover  against  the  de- 
fendants thereon,  although  it  was  within 
the  statute  of  .frauds  and  not  in  writing: 
Deioey  v.  Life,  60-361. 

2B.  If  the  testimony  of  the  party  called  as 
a  witness  establishes  the  oral  contract,  then 
such  contract  is  as  well  proven  under  the 
statute  of  frauds  as  if  it  had  been  in  writing. 
Whether  such  testimony  of  the  party  is  suffi- 
cient to  prove  the  conti*aGt  is  a  question  of 
fact  for  the  jury  and  should  not  be  taken 
away  from  them  by  an  instruction :  Byerlee 
V,  Mendel,  89-382. 

24.  Where  the  evidence  of  defendant 
clearly  established  an  oral  contract  to  convey 
land,  held,  that  the  contract  might  be  en- 
forced :  Smith  v,  Phelps,  82-587. 

25.  Belief  in  equity:  Equity  will  not  re- 
lieve against  the  statute  of  frauds  for  the 
mere  purpose  of  preventing  the  repudiation 
of  a  contract  actually  entered  into  which  is 
in  violation  of  such  statute,  but  may  relieve 
against  the  repudiation  of  such  contract 
where  an  innocent  party  has  been  misled  to 
his  injury.  The  attempted  fraud  against 
which  equity  will  relieve  consists  not  merely 
in  refusing  to  do  what  the  party  has  agreed 
to  do,  but  in  deceiving  the  other  out  of  his 
property :  Burden  t?.  Sheridan,  36-125. 

26.  Lien  on  personal  property :  A  parol 
contract  for  a  lien  on  personal  property,  where 


the  property  is  not  owned  by  the  vendor  at 
the  time  of  the  sale,  but  is  still  to  be  pur- 
chased by  him,  is  not  within  the  statute  of 
frauds :  Broum  v.  Allen,  35-806. 

27.  In  consideration  of  marriage :  Where 
it  is  attempted,  by  letters,  to  prove  a  contract 
to  convey  real  estate,  in  consideration  of 
marriage,  the  letters  should  show  a  distinct 
proposition  that,  in  consideration  of  the  mar- 
riage, the  one  party  would  convey  such  real 
estate,  and  an  acceptance  of  the  proposition 
by  the  other  pai*ty  in  as  broad  and  distinct 
terms  as  it  was  made :  Elwdl  v.  Walker,  52- 
256. 

28.  Answering  for  debt  or  defaalt  of 
another:  Where  a  father  agreed  to  be  an- 
swerable for  his  son*8  debts  in  consideration 
of  a  forbearance  to  sue  the  son,  held,  that  in 
the  absence  of  a  release  of  the  liability  as 
against  the  son,  the  agreement  so  to  pay  the 
debt  could  not  be  enforced,  although  the 
forbearance  to  sue  might  constitute  a  con- 
sideration :  Westheimer  v.  Peacock,  2-528. 

29.  An  agreement  upon  certain  contingen- 
cies to  step  into  the  place  of  another  and  as- 
sume  his  obligations  is  within  the  statute 
and  cannot  be  established  by  parol :  Kauff- 
man  v,  Harstock,  31-472. 

80.  A  contract  to  indemnify  another,  and 
hold  him  harmless  against  anticipated  loes^ 
cannot  be  established  by  parol :  Ibid, 

81.  Where  goods  were  furnished  one  party 
and  charged  to  him  upon  agreement  of  an- 
other to  pay  for  them,  held,  that  the  agree- 
ment of  the  latter  must  be  regarded  as  col- 
lateral and  within  the  statute  of  frauds: 
Langdon  v.  Richardson,  58-610, 

82.  Where  the  plaintiff,  who  had  been  a 
laborer  in  the  employ  of  a  subcontractor,  al- 
leged that  the  defendant,  who  was  the  main 
contractor,  had  orally  agreed  to  pay  the 
claim  due  to  the  plaintiff  fi*om  the  subcon- 
tractor, if  the  plaintiff  would  refrain  from 
filing  a  mechanic's  lien,  and  plaintiff  alleged 
that  he  had  thereupon  delayed  filing  such 
lien,  but  it  did  not  appear  that  he  had  by 
reason  of  such  agreement  lost  his  lien,  nor 
released  the  subcontractor,  held,  that  the 
promise  of  the  principal  contractor  was  a 
promise  to  answer  for  the  debt  of  another, 
which  must  be  in  writing :  Vaughn  v.  Smithy 
65-579. 

88.  Under  the  facts  in  a  particular  case,. 
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held,  that  an  agreement  sued  upon  amounted 
to  an  undertaking  to  answer  for  the  debt  of 
another  within  the  statute  of  frauds :  Beerkle 
V,  Edwards,  55-750. 

94.  An  oral  acceptance  can  be  enforced 
only  where,  by  reason  of  having  funds  in  his 
hands  or  otherwise,  the  payment  by  the  ac- 
ceptor will  be  the  payment  of  his  own  debt, 
otherwise  the  oral  acceptance  will  be  within 
Che  statute  of  frauds :  Walton  v.  Mandeville, 
56-597. 

55.  Where  the  main  purpose  of  the  prom- 
isor is  not  to  answer  for  another,  but  to  sub- 
serve some  purpose  of  his  own,  the  promise 
is  not  within  the  statute  of  frauds,  although 
in  form  it  may  be  a  promise  to  pay  another's 
debt,  and  although,  incidentally,  the  per- 
formance of  it  may  have  the  effect  of  ex- 
tinguishing the  liability  of  another :  Mills  v. 
Brown,  11-814;  Johnson  v.  Knapp,  8^-^16. 

56.  The  fact  that  the  discharge  of  a  per- 
son's own  duly  contracted  debt  will  also 
operate  to  discharge  the  debt  of  another 
does  not  bring  the  obligation  to  discharge 
such  debt  within  the  statute  of  frauds: 
Chamberlin  v.  Ingalls,  88-800. 

87.  An  agreement  by  A.,  B.  and  C.  that 
A.  shall  pay  the  amount  of  the  indebtedness 
which  he  owes  B.,  to  C,  to  apply  on  an  in- 
debtedness from  B.  to  C,  is  not  within  the 
statute  of  frauds:  Lester  v.  Bowman,  89-611. 

88u  An  absolute  promise  by  a  party  to  as- 
sume and  pay  the  indebtedness  of  another  is 
not  within  the  statute  of  frauds,  but  it  must 
be  shown  to  be  supported  by  a  consideration : 
Bumford  v.  Piircell,  4  G.  Gr.,  488. 

30.  Where  the  purchaser  of  a  boat  entered 
into  an  agreement  with  the  holder  of  a  lien 
thereon  to  pay  the  amount  of  the  lien,  held, 
that  the  undertaking  was  not  to  answer 
for  the  debt  or  default  of  another :  Barker  v, 
QuUliam,  5-510. 

40.  In  an  action  against  a  bank  upon  cer- 
tain bank  bills  of  an  insolvent  bank,  in  which 
recovery  from  defendant  for  the  value  of 
such  bills  was  sought  on  the  ground  that 
they  had  been  taken  on  the  strength  of  its 
representations  as  to  their  validity,  held,  that 
the  cause  of  action  was  not  within  the  stat- 
ute of  frauds :  Tarbell  v,  Stevens,  7-168. 

41.  An  agreement  by  a  vendee  to  pay  off 
a  mortgage  upon  the  property  purchased 
makes  the  indebtedness  his  own  and  is  not 


within   the   statute   of   frauds:   Bowen   v. 
Kurtz,  37-239. 

48.  Where  defendant  purchased  lands  of 
one  v.,  agreeing  to  pay  a  debt  owing  from  V.. 
to  plaintiff  out  of  the  purchase  money,  held,. 
that  the  agreement  was  not  within  the  stat- 
ute of  frauds  and  might  be  enforced  by 
plaintiff  against  defendant:  Morrison  v^ 
Hogue,  49-574. 

43.  Held,  also,  that  a  contract  between  de- 
fendant, plaintiff  and  said  V.,  that  defendant 
should  pay  V.'s  debt  to  plaintiff  out  of 
the  price  of  such  land  and  in  consideration, 
of  the  release  of  an  attachment  upon  the 
land,  was  n6t  within  the  statute :  Ibid, 

44.  Where  one  of  two  persons  whose 
names  were  affixed  to  a  promissory  note,  al- 
though claiming  that  the  signature  of  his 
name  thereto  was  a  foi'gery,  assured  the 
holder  that  the  note  would  be  paid,  held, 
that  such  promise  was  one  to  answer  for  the 
default  of  another  person  and  was  not  bind- 
ing, not  being  in  writing :  Smith  v.  Tramel, 
68-488. 

45.  An  oral  promise  to  pay  the  debt  of  an- 
other, which  should  be  in  writing,  cannot 
constitute  an  estoppel  so  as  to  be  bindings 
lUd, 

40.  Where  property  was  delivered  upoik 
the  faith  of  a  promise  by  the  surety  to  sign 
the  note  therefor,  held,  that  such  promise- 
was  not  within  the  statute:  Van  Riper  v.. 
Baker,  44-450. 

47.  Held,  that  if  a  loan  was  made  to  three,, 
one  only  receiving  the  money,  the  others 
would  be  bound,  although  their  promise  was 
not  in  writing :  Dee  v.  Downs,  50-310. 

48*  Where  one  agrees  to  execute  a  note  as 
surety  for  another,  such  agreement  is  a 
promise  to  answer  for  the  debt  of  that  other 
and  is  within  the  statute  of  frauds,  and  can- 
not be  enforced  unless  the  agreement  is  in 
writing.  It  differs  from  a  case  where  the 
party  receives  a  benefit  from  the  agreement : 
Dee  V,  Downs,  57-589. 

49.  Where  the  promise  to  answer  for  the 
debt  of  another  is  made  upon  a  new  and  orig- 
inal consideration,  it  is  not  within  the  stat- 
ute: Johnson  v,  Knapp,  86-616;  Blair  Town 
Lot,  etc.,  Co,  V,  Walker,  89-406;  Lamb  v. 
Tucker,  42-118. 

50.  An  agreement  by  an  incoming  partner 
to  become  liable  for  the  debts  of  the  firm  in. 
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consideration  of  the  property  acquired  by  the 
purchase  is  not  within  the  statute  of  frauds, 
and  the  creditors  may  recover  thereon :  Poole 
V.  HintrageTf  60-180. 

51.  The  parol  promise  of  a  new  firm,  to 
pay  the  debts  of  a  firm  to  whose  business 
they  succeed,  is  within  the  statute  of  frauds, 
and  is  not  binding  unless  in  writing  or  unless 
the  promise  by  the  new  firm  is  made  by  all 
the  members  thereof  and  amounts  to  a  nova- 
tion of  the  debt,  merging  it  and  extinguish- 
ing all  liability  under  the  old  debt :  Stemburg 
V,  CaUanan,  14-251. 

62.  Transfer  of  Interest  In  land:  A  ver- 
bal contract  for  the  sale  of  land  in  considera- 
tion of  services  to  be  performed  and  cash  to 
be  paid  is  within  the  statute  of  frauds,  if 
possession  is  not  taken  and  no  part  of  the 
services  are  performed  or  the  cash  paid: 
Morgan  t\  McLaren,  4  G.  Gr.,  536. 

53.  An  agreement  to  procure  a  conveyance 
of  land  is  not  within  the  statute :  Bannon  v. 
Bean,  9-895. 

54.  So  held  in  case  of  an  agreement  to 
foreclose  a  mortgage  and  sell  the  property 
and  authorize  the  sherifTs  deed  to  be  made 
to  another  party,  or  to  buy  the  property  in  at 
the  sale  and  then  make  a  deed :  Cooley  v,  Os- 
borne, 50-526. 

55.  A  parol  promise  made  by  a  judgment 
debtor  after  execution  sale,  that  he  would 
make  a  deed  to  the  purchaser  correcting  a 
mistake  in  the  sheriff's  deed,  held  to  be 
within  the  statute  of  frauds:  Butcher  v, 
Buchanan,  17-81. 

56.  A  contract  for  the  sale  of  improve- 
ments on  public  lands  where  the  party  sell- 
ing has  no  title  to  the  land  itself  is  not  a  con- 
tract for  the  sale  of  an  interest  in  the  real 
property:  Zickafossev.  Hulick,  Mot.,  175. 

57.  Where  the  person  having  a  legal  title 
to  land  suffers  another  to  go  on  with  improve- 
ments, in  the  expectation  of  a  conveyance 
raised  in  him  by  the  acts,  encouragement  or 
assurance  of  the  owner,  the  transaction  may 
be  taken  out  of  the  statute  of  frauds :  McCoy 
V.  Hughes,  1  G.  Gr.,  870. 

58.  A  parol  agreement  to  relinquish  inter- 
est in  real  property  in  consideration  of  the 
discharge  of  indebtedness  would  seem  to  be 
valid:  IlotcJikiss  v.  Cox,  47-655. 

59.  Fraud  and  undue  influence  in  the  pro- 
curement of  a  deed  may  be  shown  by  parol 


evidence,  notwithstanding    the   statute   of 
frauds :  Day  v,  Loum,  51-864. 

60.  Where  land  was  sold  with  the  agree- 
ment that,  in  case  of  resale  by  the  vendee, 
the  vendor  should  receive  as  additional  com- 
pensation, one-half  the  excess  received  by 
vendee  above  the  amount  paid  vendor,  held, 
that  under  the  agreement  no  interest  in  the 
land  was  retained  by  vendor,  which  it  was 
necessary  under  the  statute  of  frauds  to  have 
evidenced  in  writing:  Miller  v.  Kendig,  55- 
174. 

61.  A  parol  license  to  mine  premises,  un- 
der which  the  licensee  enters  into  and  holds 
possession,  and  which  is  established  also  by 
the  licensor's  testimony,  is  valid  under  the 
statute  of  frauds,  but  it  woidd  be  otherwise 
if  possession  was  not  taken  under  and  by 
virtue  of  the  license :  Avderaon  v,  Simpson, 
21-899. 

62.  A  parol  mining  license  is  not  abso- 
lutely void,  but  is  only  voidable.  If  the 
owner  of  the  soil  desires  to  revoke  such 
license  he  should  refund  the  expenses  in- 
curred in  improvements,  or  give  such  rea- 
sonable notice  as  would  enable  the  occupant 
to  secure  the  products  contemplated  for  his 
labor  and  improvements :  Bush  v.  SuUivan, 
8G.  Gr.,  844. 

63.  An  agreement  between  parties  to  be 
copartners  in  all  their  undertakings,  and  ten- 
ants in  common  in  ail  real  estate  acquired, 
is  within  the  statute  of  frauds:  Thorn  v. 
Thorn,  11-146. 

64.  A  parol  agreement  to  enter  into  a  part- 
nership for  the  purpose  of  dealing  in  real 
estate  does  not  come  within  the  provision  as 
to  contracts  for  the  creation  or  transfer  of  an 
interest  in  land,  and  need  not  be  evidenced 
in  writing :  Richards  v.  Orinndl,  63-44. 

65.  A  contract  of  partnership  for  the  pur- 
chase and  sale  of  land  is  not  a  contract  for 
the  creation  or  transfer  of  interest  in  lands 
within  the  statute  of  frauds:  Pennyhadoerv, 
Leary,  65-220. 

66.  Where  the  owner  of  land  was  pre- 
vented from  making  redemption  from  a  tax 
sale,  upon  promise  of  the  tax  purchaser  to 
convey  after  a  tax  deed  was  executed,  held, 
that  the  agreement,  though  in  parol,  was  not 
within  the  statute  of  frauds :  Judd  v.  Mosely, 
80-423. 

67.  A  deed  signed  with  the  wife's  name  by 
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the  husband  is  within  the  statute  of  frauds 
as  to  her  interest:  Morris  v,  Sargent^  18-90. 

68.  A  parol  ratification  of  a  oonveyance  of 
real  property  will  not  render  it  valid  nor 
estop  a  party  from  disclaiming  it :  Hubbard 
V.  Oerrnan  Catholic  Congregation,  84-31. 

69.  Where  a  wife  receives  the  purchase 
money  of  property  conveyed  by  her  husband 
in  the  conveyance  of  which  she  does  not  join 
to  relinquish  her  dower  interest,  she  may,  in 
consideration  of  the  money  received,  make  an 
oral  contract  relinquishing  her  dower  interest 
in  such  property:  DurUap  v,  Thonuu,  69-858. 

70.  If  a  sale  of  land  is  within  the  statute 
of  frauds  when  made,  the  fact  that  one  of 
the  parties  places  himself  in  a  condition  in 
which  he  is  able  to  perform  the  contract  on 
his  part  will  not  take  it  out  of  the  operation 
of  the  statute:  WiUon  v,  Chicago,  R,  I,  & 
P.R.  Co.,  41-443. 

71.  An  express  trust  not  evidenced  in 
writing  cannot  be  enforced  against  the 
trustee.  The  mere  refusal  of  the  trustee  to 
perform  the  contract,  and  his  denial  of  its 
existence,  will  not  authorize  a  court  of  chan- 
cery to  enforce  the  contract:  McClain  v. 
McClain,  57-167. 

72.  A  resnlting  trust  arising  from  the 
famishing  of  funds  by  one  party,  with 
which  real  estate  is  purchased  by  another  in 
his  own  name,  is  not  within  the  statute  of 
frauds,  but  may  be  established  by  parol :  Nel- 
wnv.  TForraH,  20-469. 

78.  But  such  implied  trust  caimot  be  estab- 
lished by  parol,  where  the  party  claiming  it 
did  not  actually  advance  the  purchase  money : 
Burden  v.  Sheridan,  36-125. 

74.  Parol  evidence  is  admissible  to  estab- 
hah  a  resulting  trust  in  an  entry  of  govern- 
ment lands  by  one  for  another :  Sullivan  v. 
McLenans,  2-437. 

75.  It  is  not  necessary,  in  such  case,  to 
show  that  the  money  was  advanced  at  the 
time :  Bryant  v.  Hendricks,  5-256. 

76.  A  party  cannot  be  allowed  to  show  by 
parol  that  land  purchased  by  him  and  con- 
veyed to  another  was  intended  as  a  gift  to 
him,  or  that  it  was  purchased  for  his  use : 
Holland  v.  Hensley,  4-222. 

Further  as  to  resulting  trusts,  see  Trusts, 
§§10-28. 

77.  Parol  leases:  In  the  exception  as  to 
leases,  it  is  the  term  of  the  lease  that  is  re- 
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f erred  to,  and  not  the  time  from  the  making 
thereof  within  which  it  is  to  be  performed. 
Verbal  leases  for  a  year  are  good,  although 
made  to  commence  in  futuro:  Sdbey  v,  Bris- 
bee,  20-105;  Jones  v.  Marcy,  49-188. 

78.  The  taking  and  holding  possession 
under  a  verbal  assignment  of  a  lease,  held 
not  to  take  the  contract  of  assignment  out  of 
the  statute  of  frauds :  Hunt  v.  Coe,  15-197. 

79.  A  verbal  lease  for  five  years,  under 
which  lessee  is  in  possession,  is  valid :  Nor^ 
dyke  iSb  Marmon  Co.  v.  Hawkeye  Woolen 
MxUs  Co,,  58-521. 

80.  Proof  of  part  performance  of  a  con- 
tract of  lease  for  the  term  of  more  than  a 
year  will  not  take  such  contract  out  of  the 
statute:  Hunt  v.  Coe,  15-197. 

81.  Not  to  be  performed  within  a  year: 
In  order  to  be  within  the  clause  of  the  stat- 
ute relating  to  contracts  not  to  be  performed 
within  a  year,  the  contract  itself  must  show 
from  the  nature  of  its  subject-matter,  by  its 
express  terms,  or  by  necessary  implication, 
that  its  performance  within  a  year  is  for- 
bidden. It  is  not  sufficient  to  bring  it  within 
the  statute  that  the  parties  manifestly  in- 
tended to  occupy  more  than  a  year  in  its 
performance:  Blair  Town  Lot,  etc,  Co.  v. 
Walker,  80-406. 

82.  A  contract  for  services  to  be  paid  for 
upon  the  death  of  the  person  to  whom  the 
services  are  to  be  rendered  is  not  within  the 
statute  of  frauds:  Riddle  v.  Backus,  88-81. 

83.  Contracts  here  refeiTed  to  are  such  as 
are  not  to  be  performed  within  a  year  on 
either  side :  Smalley  v.  Greene,  52-241. 

84.  Such  provision  does  not  apply  to  con- 
tracts for  the  creation  or  transfer  of  an  in- 
terest in  lands :  Sdbey  v.  Brisbee,  20-105. 

86.  Delivery:  The  delivery  of  goods  un- 
der an  oral  contract  of  sale  to  a  common 
carrier  (not  designated  by  the  purchaser)  in 
the  usual  course  of  transportation  is  suf- 
ficient to  render  a  parol  contract  for  the  sale 
of  chattels  binding:  Bullock  v.  Stcherge,  4 
McCrary,  184. 

86.  A  parol  contract  creating  a  lien  ux)on 
personal  property  equally  with  one  for  the 
sale  of  such  property  is  made  binding  by  de- 
livery :  Broum  v,  Allen,  35-306. 

87.  Sufficiency  of  delivery  in  particular 
cases  discussed:  Marsh  v.  Bird,  31-599; 
Brown  v.  Wade,  42-647. 
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88.  Where  labor  or  noaey  are  to  be  ex- 
pended :  In  case  of  a  sale  of  personal  prop- 
erty, the  fact  that  the  goods  are  to  be  shipped 
by  express  from  one  place  to  another  at 
an  exj^enae  does  not  bring  the  case  within 
the  exception;  sach  is  not  a  case  where 
"  labor,  skill  or  money  are  necessary  to  be 
expended,"  etc. :  Partridge  v,  Wilsey,  8-439. 

89.  The  facts  taking  a  contract  out  of  the 
statute  of  frauds  may  exist  and  be  ][nroved 
outside  the  contract  itself.  In  a  contract  for 
a  sale  of  hogs,  held,  that  proof  that  at  the 
time  it  was  made  the  hogs  were  not  owned 
by  the  vendor,  but  that  labor,  skill  or  money 
would  be  necessary  to  procure  them,  would 
be  sufficient:  Bennett  r.  Nye,  4  G.  Gr., 410. 

90.  Taking  and  holding  possession:  A 
sale  or  gift  of  real  estate  is,  under  our  stat- 
ute, just  as  complete  and  perfect  when  made 
by  parol  and  followed  by  possession  under  it, 
with  the  consent  of  the  vendor,  as  if  it  were 
made  in  writing:  Hughes  v,  lAndsey,  31-329. 

91.  A  sale  of  real  estate  in  parol,  accom- 
panied with  possession,  is  valid :  Chamberlin 
V.  Bobertson,  81-408;  Tutile  v.  Becker,  47- 
486. 

92.  But  it  must  appear  that  the  possession 
was  taken  under  the  contract  and  with  the 
knowledge  of  the  other  party:  CarroUs  v. 
Cox,  15-455. 

98.  The  mere  continuance  in  possession  by 
a  tenant  is  not  sufficient  to  render  valid  a 
verbal  contract :  Mahana  v.  Blunt,  30-142. 

94.  A  license  to  mine  is  valid,  though  rest- 
ing wholly  in  parol,  if  possession  is  taken 
and  held  thereunder  with  actual  consent  of 
the  licensor :  Anderson  v.  Simpson,  21-399. 

95.  The  fact  that  one  of  the  members  of  a 
partnership  withdraws  from  the  manage- 
ment of  the  business,  under  a  oonti'act  to 
sell  his  interest  to  his  partner,  leaving  such 
partner  in  possession  of  the  property  and  the 
business,  does  not  show  that  the  latter  has 
taken  and  held  possession  xmder  and  by 
virtue  of  the  contract  so  as  to  take  the  case 
out  of  the  statute  of  frauds :  Wilmer  v,  Far- 
ris,  40-809. 

96.  A  parol  contract  for  the  exchange  of 
land  accompanied  by  delivery  of  actual  pos- 
session of  land  exchanged  in  accordance  with 
the  contract  is  valid :  Baldvnn  v,  Tlwmpson, 
15-504. 

97.  An  oral  agreement  rescinding  a  oon- 


,  tract  of  sale  to  a  person  in  possession  may  be 
'  established  by  evidence  showing  that  the 
party  in  possession  thereof  held  as  tenant  in- 
stead of  owner,  paying  rent,  etc.,  in  accord- 
ance with  the  terms  of  such  oral  agreement: 
Barton  v.  Smith,  66-75. 

98.  Where  acts  of  possession  relied  upon 
to  show  partial  performance  are  of  doubtful 
character,  and  may  have  been  done  with 
other  views  than  as  a  part  performance  of 
the  agreement,  they  do  not  take  the  case  out 
of  the  statute ;  but  where  the  acts  are  undis- 
puted, and  the  sole  question  is  whether  they 
are  done  in  the  performance  of  the  contract 
as  claimed  by  one  party,  or  of  another  con- 
tract as  claimed  by  the  other  party,  then  the 
question  as  to  what  the  contract  was  under 
which  they  were  done  must  be  established 
by  a  preponderance  of  the  evidence :  Sweeney 
V.  CrHora,  43-34. 

99.  Where  a  contract  is  taken  out  of  the 
statute  of  frauds  by  part  performance  by 
one  of  tlie  parties,  by  taking  possession  of 
the  property  conveyed,  the  contract  may  be 
enforced  by  the  other  party,  as  well  as  by 
the  one  who  has  partly  performed :  Ibi6L 

100.  Where  the  defendant  had  no  title  to 
the  land  at  the  time  he  put  plaintiff  in  pos- 
session, but  represented  that  he  had  title 
and  afterward  procured  a  conveyance,  heldt 
that  he  was  estopped  from  setting  up  the 
fact  that  such  representations  were  fraudu- 
lent: Renkin  v.  Hill,  49-270. 

101.  Part  performance:  If  a  party  seeks 
to  take  a  case  out  of  the  statute  of  frauds  on 
the  ground  of  a  part  performance  it  is  indis- 
pensable that  the  parol  contract,  agreement 
or  gift  should  be  established  by  clear,  un- 
equivocal and  definite  testimony:  WiHiam- 
son  V,  Williamson,  4-279. 

102.  Execution  of  a  deed,  payment  of  the 
purchase  money,  or  part  of  it,  and  possession 
of  the  premises  are  sufficient  to  constitute 
part  performance  of  a  parol  contract  to  con- 
vey and  take  it  out  of  the  statute  of  frauds : 
Trayer  v.  Beeder,  46-272. 

108.  To  take  a  case  out  of  the  operation  of 
the  statute  of  frauds  on  the  ground  of  part 
performance,  it  is  indispensable  that  the  acts 
done  should  be  referable  exclusively  to  the 
contract;  but  a  preponderance  of  evidence 
alone  is  sufficient  to  show  that  fact:  Sweeney 
V.  OHora,  43-34;   York  v.  Wallace,  48-305. 
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104.  Where  property  was  delivered  by 
plaintiff  to  defendant  under  the  agi'eeiuent 
that  defendant  was  to  pay  plaintiff  $100  each 
year  during  the  latter's  life,  heldy  that  it  was 
partially  performed  and  not  within  the  stat- 
ute: Saum  V,  Saum,  49-704. 

105.  Where  it  is  agreed  to  pay  for  services 
in  land  the  party  rendering  the  services  may 
recover  the  value  of  the  land  under  an  oral 
contract:  BonnorCs  Estate  v,  Urton,  8  Q. 
Gr.,  228. 

106.  If  an  oral  assignment  of  a  judgment 
is  made  in  consideration  of  services  to  be 
rendered  in  obtaining  such  judgment,  and 
the  services  are  thereafter  rendered,  the  as- 
signment will  thereby  be  taken  out  of  the 
statute  of  frauds:  Howev,  Jones,  57-180. 

107.  A  parol  contract  for  the  sale  of  land 
accompanied  by  a  payment  of  part  of  the  pur- 
chaese  money  makes,  under  the  statute,  a 
valid  agreement,  even  although  there  was  a 
prior  written  memorandum  which  could  not 
be  introduced  in  evidence  because  un- 
stamped :  Sykes  v,  Bates^  26-251. 

109.  Facts  considered  and  held  not  to 
I»ove  a  delivery  of  notes  in  payment  of  the 
purchase  money  for  real  estate,  or  such  an 
execution  of  the  verbal  contract  of  sale  as  to 
take  the  case  out  of  the  statute  of  frauds : 
Auter  V,  Miller,  18-405. 

100.  Where  a  sum  of  money  in  bank  bills 
was  deposited  with  the  vendor  as  part  pay- 
ment of  a  contract,  fuU  payment  of  which 
was  to  be  made  by  the  vendee  in  coin,  and 
the  bills  were  afterward  returned  to  the 
vendee  for  the  purpose  of  enabling  him  to 
secure  the  coin  and  make  full  payment,  and 
the  contract  was  never  fulfilled  by  the 
vendee,  held,  that  the  vendor  could  not 
maintain  an  action  to  recover  the  value  of 
the  bills  thus  returned  to  the  vendee :  Jones 
V.  Taylor,  1  G.  Gr.,  434. 

110.  There  is  great  doubt  as  to  whether 
the  mere  agreement  that  an  indebtedness 
from  the  seller  to  the  buyer  shall  go  on  the 
sale  as  a  part  of  the  purchase  money  will 
constitute  part  payment:  Brown  v.  Wade, 
4^-647. 

111.  Where  exchange  of  horses  was  agreed 
upon,  and  as  a  part  of  the  consideration  it 
was  agreed  that  a  debt  from  one  party  to  the 
other  should  be  extinguished,  hddf  that  the 
extinguishing  of  the  indebtedness  took  place 


at  once  and  constituted  a  part  performance 
sufficient  to  take  the  contract  out  of  the 
statute  of  frauds,  although  the  actual  change 
of  possession  of  the  horses  did  not  take  place 
at  that  time :  Peake  v,  Conlan,  48-297. 

112.  The  term  "  purchase  money  "  as  used 
in  the  statute  means  the  consideration. 
Where  such  consideration  was  the  conveyance 
to  the  vendor  by  the  vendee  of  another  piece 
of  property,  held,  that  proof  that  such  con- 
veyance was  executed  would  take  the  case 
out  of  the  statute  of  frauds :  Devin  v.  Himer, 
29-297. 

1 18.  So  where  the  consideration  for  a  con- 
tract to  convey  land  was  the  performance  of 
services,  held,  that  proof  of  performance  of 
such  services  would  take  the  case  out  of  tb» 
statute :  Stem  v.  Nysonger,  69-512. 


SUNDAY. 

See  Index. 


SUPREME  COURT. 

See  ComiTS,  I,  a. 


SURETYSHIP. 

L  Liability  OF  su$BT7, 

a.  In  general, 

b.  Creditor  and  surety;  relations  be- 

tween,  how  regarded, 

c.  Evidence  establishing  fojct  of  sure* 

tyship. 

d.  Judgments    against  principal  or 

surety,  or  both, 

e.  For  the  good  conduct  of  others. 
II.  Discharge  of  surety. 

a.  By  general  novation  of  contract, 

b.  By  extending  time, 

c.  By  alteration  of  contract, 

d.  By  release  of  other  securities  by 

creditor, 

e.  Other  facts  discharging  surety. 
III.  Surety's  remedies. 

a.  Notice  to  creditor  to  sue, 

b.  General  rights  against  principal. 

c.  Subrogation. 

d.  Contribution. 
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88.  Where  labor  or  money  are  to  be  ex- 
pended :  In  case  of  a  sale  of  personal  prop- 
erty, the  fact  that  the  goods  are  to  be  shipped 
by  express  from  one  place  to  another  at 
an  expense  does  not  bring  the  case  within 
the  exception;  such  is  not  a  case  where 
"  labor,  skill  or  money  are  necessary  to  be 
expended,"  etc. :  Partridge  v,  Wilsey,  8-459. 

89.  The  facts  taking  a  contract  out  of  the 
statute  of  frauds  may  exist  and  be  proved 
outside  the  contract  itself.  In  a  oontract  for 
a  sale  of  hogs,  hdd,  that  proof  that  at  the 
time  it  was  made  the  hogs  were  not  owned 
by  the  vendor,  but  that  labor,  skill  or  money 
-v^ould  be  necessai*y  to  procure  them,  would 
be  sufficient:  Bennett  t\  Nye,  4  G.  Gr.,  410. 

90.  Tiiking  and  holding  possession:  A 
sale  or  gift  of  real  estate  is,  under  our  stat- 
ute, just  as  complete  and  perfect  when  made 
by  parol  and  followed  by  possession  under  it, 
with  the  consent  of  the  vendor,  as  if  it  were 
made  in  writing:  Hughes  v,  Lindsey,  81-330. 

91.  A  sale  of  real  estate  in  parol,  accom- 
panied with  possession,  is  valid :  Chamberlin 
V,  Bobei^tson,  81-408;  Tuttle  v.  Becker,  47- 
486. 

92.  But  it  must  appear  that  the  possession 
was  taken  under  the  contract  and  with  the 
knowledge  of  the  other  party:  CarroUs  v. 
Cox,  15-455. 

98.  The  mere  continuance  in  possession  by 
a  tenant  is  not  sufficient  to  render  valid  a 
verbal  contract :  Mahana  v.  Blunt,  30-142. 

94.  A  license  to  mine  is  valid,  though  rest- 
ing wholly  in  parol,  if  possession  is  taken 
and  held  thereunder  with  actual  consent  of 
the  licensor :  Anderson  v.  Simpson,  21-309. 

95.  The  fact  that  one  of  the  members  of  a 
partnership  withdraws  from  the  manage- 
ment of  the  business,  under  a  contract  to 
sell  his  interest  to  his  partner,  leaving  such 
paitner  in  possession  of  the  property  and  the 
business,  does  not  show  that  the  latter  has 
taken  and  held  possession  under  and  by 
virtue  of  the  contract  so  as  to  take  the  case 
out  of  the  statute  of  frauds :  Wilnier  v.  Far- 
m,  40-809. 

96.  A  parol  oontract  for  the  exchange  of 
land  accompanied  by  delivery  of  actual  pos- 
session of  land  exclianged  in  accordance  with 
the  contract  is  valid :  Baldwin  v,  Thompson, 
15-504. 

97.  An  oral  agreement  rescinding  a  oon- 


tract of  sale  to  a  person  in  possession  may  be 
established  by  evidence  showing  that  the 
party  in  possession  thereof  held  as  tenant  in- 
stead of  owner,  paying  rent,  etc.,  in  accord- 
ance with  the  terms  of  such  oral  agreement : 
Barton  r.  Smith,  66-75. 

98.  Where  acts  of  possession  relied  upon 
to  show  partial  performance  are  of  doubtful 
character,  and  may  have  been  done  with 
other  views  than  as  a  part  performance  of 
the  agreement,  they  do  not  take  the  case  out 
of  the  statute ;  but  where  the  acts  are  undis- 
puted, and  the  sole  question  is  whether  they 
are  done  in  the  performance  of  the  contract 
as  claimed  by  one  party,  or  of  another  con- 
tract as  claimed  by  the  other  party,  then  the 
question  as  to  what  the  contract  was  under 
which  they  were  done  must  be  established 
by  a  preponderance  of  the  evidence :  Svjeeney 
V,  a  Mora,  43-84. 

99.  Where  a  contract  v&  taken  out  of  the 
statute  of  frauds  by  part  performance  by 
one  of  the  parties,  by  taking  possession  of 
the  property  conveyed,  the  contract  may  be 
enforced  by  the  other  party,  as  well  as  by 
the  one  who  has  partly  performed :  Ibid. 

100.  Where  the  defendant  had  no  title  to 
the  land  at  the  time  he  put  plaintiff  in  pos- 
session, but  represented  that  he  had  title 
and  afterward  procured  a  conveyance,  hdd, 
that  he  was  estopped  from  setting  up  the 
fact  that  such  representations  were  fraudu- 
lent: Renkin  v.  Hill,  40-270. 

101.  Part  performance:  If  a  party  seeks 
to  take  a  case  out  of  the  statute  of  frauds  on 
the  ground  of  a  part  performance  it  is  indis- 
pensable that  the  parol  contract,  agreement 
or  gift  should  be  established  by  clear,  un- 
equivocal and  definite  testimony:  William- 
son V,  Williamson,  4-270. 

102.  Execution  of  a  deed,  payment  of  the 
purchase  money,  or  part  of  it,  and  possession 
of  the  premises  are  sufficient  to  constitute 
part  performance  of  a  parol  contract  to  oon- 
vey  and  take  it  out  of  the  statute  of  frauds: 
Trayer  v.  Reeder,  45-272. 

103.  To  take  a  case  out  of  the  operation  of 
the  statute  of  frauds  on  the  ground  of  part 
performance,  it  is  indispensable  that  the  acts 
done  should  be  referable  exclusively  to  the 
contract;  but  a  preponderance  of  evidence 
alone  is  sufficient  to  show  that  fact :  Sweeney 
V.  OHora,  43-34;  York  v.  Wallaoey  48-805. 
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104.  Where  property  was  delivered  by 
plaintiff  to  defendant  under  the  agi*eement 
that  defendant  was  to  pay  plaintiff  $100  each 
year  dxiring  the  latter's  life,  held^  that  it  was 
partially  performed  and  not  within  the  stat- 
ute: Saum  V.  Saum,  49-704. 

105.  Where  it  is  agreed  to  pay  for  services 
in  land  the  party  rendering  the  services  may 
recover  the  value  of  the  land  under  an  oral 
contract:  Bonnori'a  Estate  v.  Urton,  8  Q. 
Gr..  228. 

100.  If  an  oral  assignment  of  a  judgment 
is  made  in  consideration  of  services  to  be 
rendered  in  obtaining  such  judgment,  and 
the  services  are  thereafter  rendered,  the  as- 
signment will  thereby  be  taken  out  of  the 
statute  of  frauds:  Howe  v.  Jones,  57-130. 

107.  A  parol  contract  for  the  sale  of  land 
accompanied  by  a  payment  of  part  of  the  pui'- 
chase  money  makes,  under  the  statute,  a 
valid  agreement,  even  although  there  was  a 
prior  written  memorandum  which  could  not 
be  introduced  in  evidence  because  un- 
stamped :  Sykes  v.  Bates,  26-251. 

108.  Facts  considered  and  held  not  to 
prove  a  delivery  of  notes  in  payment  of  the 
purchase  money  for  real  estate,  or  such  an 
execution  of  the  verbal  contract  of  sale  as  to 
take  the  case  out  of  the  statute  of  frauds : 
Auter  V.  Miller,  18-405. 

109.  Where  a  sum  of  money  in  bank  Ulls 
was  deposited  with  the  vendor  as  part  pay- 
ment of  a  contract,  fuU  payment  of  which 
was  to  be  made  by  the  vendee  in  coin,  and 
the  bills  were  afterward  returned  to  the 
vendee  for  the  purpose  of  enabling  him  to 
secure  the  coin  and  make  full  payment,  and 
the  contract  was  never  fulfilled  by  the 
vendee,  held,  that  the  vendor  could  not 
maintain  an  action  to  recover  the  value  of 
the  bills  thus  returned  to  the  vendee :  Jones 
V.  Taylor,  1  G.  Gr.,  434. 

110.  There  is  great  doubt  as  to  whether 
the  mere  agreement  that  an  indebtedness 
from  the  seller  to  the  buyer  shall  go  on  the 
sale  as  a  part  of  the  purchase  money  will 
constitute  part  payment:  Brown  v.  Wade, 
4^-647. 

111.  Where  exchange  of  horses  was  agreed 
upon,  and  as  a  part  of  the  consideration  it 
was  agreed  that  a  debt  from  one  party  to  the 
oth^r  should  be  extinguished,  held,  that  the 
extinguishing  of  the  indebtedness  took  place 


at  once  and  constituted  a  part  performance 
sufficient  to  take  the  contract  out  of  the 
statute  of  frauds,  although  the  actual  change 
of  possession  of  the  horses  did  not  take  place 
at  that  time :  Peake  v,  Conlan,  48-207. 

112.  The  term  *'  purchase  money  "  as  used 
in  the  statute  means  the  consideration. 
Where  such  consideration  was  the  conveyance 
to  the  vendor  by  the  vendee  of  another  piece 
of  property,  held,  that  proof  that  such  con- 
veyance was  executed  would  take  the  case 
out  of  the  statute  of  frauds :  Devin  v,  Himer, 
29-297. 

1 18.  So  where  the  consideration  for  a  con- 
tract to  convey  land  was  the  performance  of 
services,  held,  that  proof  of  performance  of 
such  services  would  take  the  case  out  of  thA 
statute :  Stem  v.  Nysonger,  69-512. 
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Liability  of  surety  in  general. —  Creditor  and  surety. 


As  to  liability  of  sureties  on  official  bonds, 
see  Officers,  §§  30-69. 

As  to  judgment  against  sureties  on  replevin 
bond,  see  Replevin,  ^§  125-137. 

As  to  sureties  on  attachment  bond,  see  At- 
tachment, §  232. 

As  to  subrogation  of  surety  on  payment  of 
judgment,  see  Judgments,  §§  448-450. 

I.  Liability  of  subety. 

a.  In  general. 

1.  Sarety  and  gnarantor:  A  surety  is  one 
who  is  bound  with  the  principal  upon  the 
contract  from  which  the  principal's  indebt- 
edness arises.  A  guarantor  is  one  who  is 
bound  for  a  prior  or  collateral  contract,  upon 
which  the  principal  alone  is  indebted :  Singer 
Mfg,  Co,  V.  Littler,  56-001. 

2.  Signing  after  delivery ;  consideration : 
Where  it  appeared  that  the  surety  had  signed 
the  note  after  its  execution  and  delivery,  and 
at  the  request  of  the  makers,  lield,  that  the 
undertaking  was  merely  collateral  and  there- 
fore not  binding,  unless  supported  by  a  con- 
sideration :  Briggs  v.  Downing,  48-550. 

8.  The  relinquishment  of  a  right,  under  a 
contract,  may  be  sufficient  consideration  for 
a  signature  by  surety  of  a  note  previously 
executed :  Farmer  v.  Perry,  70-358. 

4.  Compromise:  The  liability  of  the  surety 
on  a  bond  given  in  the  settlement  of  part- 
nership affairs  for  the  purpose  of  avoiding 
the  appointment  of  a  receiver,  considered: 
Stull  V.  Lee,  70-31. 

5.  Absolute  liability:  The  general  rule  is 
that  the  surety  is  liable  only  as  the  principal 
is  liable.  The  exception  is  where  a  person 
sui  juris  guaranties  the  obligation  of,  or  be- 
comes surety  for,  a  person  incapable  of  con- 
tracting: Jones  V.  Crosthicaite,  17-893. 

6.  Liable  only  to  payee:  Sureties  on  a  note 
ai'e  liable  only  to  the  payee  or  to  sotne  per- 
son claiming  under  him.  A  delivery  of  the 
note  to  another  than  the  payee,  even  though 
such  pei*son  has  advanced  the  money  for  the 
note,  will  not  bind  the  sureties :  Howe  v.  Selby, 
53-670. 

7.  Change  of  relations:  Where  two  per- 
sons are  jointly  liable  as  makers  of  a  note 
and  mortgage,  they  cannot,  by  agreement  be- 
tween themselves,  change  their  relations  as 


to  the  mortgage,  so  that  one  shall  be  principal 
and  the  other  surety :  James  v.  Day,  87-164. 

8.  Joint  makers  bonnd  as  principals; 
consideration:  A  joint  note  given  by  two 
principals,  each  of  whom  it  is  understood  is 
to  receive  one-half  of  the  money  obtained 
thereon,  binds  both  as  principals.  Such  par- 
ties cannot  claim  to  be  each  a  principal  for 
the  one-half  and  a  surety  for  the  remaining 
half.  A  verbal  release  by  the  payee  of  one 
of  such  principals,  upon  a  payment  of  one- 
half  of  the  amount,  is  without  consideration 
and  therefore  not  binding:  SmaU  v.  Older , 
57-826. 

9.  An  indorser  joining  the  maker  in  the 
execution  of  a  new  note  to  procure  money 
to  pay  the  note  on  which  he  is  indorser,  after 
default  therein,  is  principal  in  the  new  note, 
but  the  indorsee  of  the  first  note  joining  in 
the  new  note  becomes  only  surety:  White v, 
VanHoim,  19-189. 

b.  Creditor  and  surety;  relations  be- 
tween^ how  regarded. 

10.  Rnle  of  construction:  The  rights  of 
sureties  should  be  strictly  guarded,  and  in 
case  of  doubt  the  construction  of  the  instru- 
ment should  be  favorable  to  the  obligors: 
Knight  v.  Waters,  15-420. 

11.  The  surety's  liability  is  not  to  l>e  ex- 
tended by  implication:  So  where  the  con- 
tract of  the  principal  embraced  distinct 
undertakings,  and  the  bond  covered  only  one 
of  them,  the  surety  was  held  liable  simply 
for  the  one  covered:  Noyes  v.  Granger,  61- 
227. 

12.  The  obligations  of  a  surety  will  be 
strictly  construed  and  not  extended  by  con- 
sti  notion  to  include  more  than  the  language 
of  the  instrument  imports :  Crapo  v,  Broicn, 
40-487. 

13.  Where  sureties  entered  into  a  bond  for 
the  faithful  performance  of  his  duties  by  an 
insurance  agent,  which  bond  recited  his  ap- 
pointment **  to  receive  and  forward  applica- 
tions for  insurance,  and  deliver  policies,  and 
forward  i>ayraent3  upon  the  same,"  the  court 
was  equally  divided  as  to  whether  the  sure- 
ties were  liable  for  default  of  the  agent  in 
failing  to  account  for  premiums  collected 
upon  renewals  of  policies  delivered  by  his 
predecessor:  Ibid, 
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Creditor  and  surety. —  Evidence  establishing  suretyship. 


14.  The  broader,  not  the  narrower,  of 
two  contracts  measures  the  liability  of  the 
surety.  Thus,  where  a  surety  makes  a 
bond  stipulating  that  he  will  be  liable  for 
''any  and  every  indebtedness  or  liability" 
his  principal  now  has  or  may  hereafter  in- 
cur, and  at  the  same  time  makes  a  contract 
in  writing  by  which  he  binds  himself  to  the 
payment  of  some  special  indebtedness  of  the 
same  principal,  the  bond  will  not  be  con- 
strued as  merely  intended  to  secure  the  other 
agreement :  Domestic  Sewing  Machine  Co,  v. 
Webster,  47-357. 

'15.  Good  faith:  The  contract  of  surety- 
ship being  for  the  benefit  of  the  creditor,  the 
law  imposes  upon  him  the  duty  of  dealing 
with  the  surety  at  every  step  of  the  trans- 
action with  the  utmost  good  faith.  If  the 
surety  applies  to  him,  before  entering  into 
the  contract,  for  information  touching  any 
matter  materially  affecting  the  risk  of  the 
andertaking,  the  creditor  is  bound,  if  he  as- 
sumes to  answer  the  inquiry  at  all,  to  give 
full  information  as  to  every  fact  within  his 
knowledge.  Whether  he  is  bound  to  infoim 
the  surety  of  the  facts  witliin  his  knowledge 
tending  to  increase  the  risks  of  the  under- 
taking, before  accepting  the  undertaking  of 
the  ourety,  and  without  being  applied  to,  de- 
pends on  the  circumstances  of  each  case.  If 
there  is  nothing  in  the  circumstances  to  in- 
dicate that  the  surety  is  being  misled  or 
deceived,  or  that  he  is  entering  into  the  con- 
tract in  ignorance  of  facts  materially  affect- 
ing its  risks,  the  creditor  may  assume  that 
the  surety  has  obtained  information  for  his 
guidance  from  other  sources.  But  if  the 
creditor  has  reason  to  believe  that  the  surety 
is  being  misled  and  has  opportunity  to  correct 
the  error,  the  creditor  must  make  the  dis- 
closure in  order  to  bind  the  surety :  Bank  of 
Monroe  v.  Anderson  Bros.*  Mining  <&  B.  Co., 

1<S.  Conditions:  The  surety  on  a  note  can- 
not plead  as  against  the  holder  of  the  note 
without  notice  of  any  condition  as  to  the 
sarety's  liability  the  fact  that  he  signed  the 
note  as  surety  upon  the  representation  and 
promise  of  the  principal  that  certain  other 
persons  would  also  sign  the  note  as  sureties : 
MiekleieaU  v.  Noel,  69-344. 

1 7.  A  surety,  who  becomes  such  believing 
that  other  sureties,  whose  names  appear  with 


his,  are  bound,  when  in  fact  they  are  not,  by 
reason  of  some  unfulfilled  condition,  is  not 
liable:  Daniels v,  Qouxr,  54-310. 

18.  Where  sureties  sign  a  non-negotiable 
instrument  on  condition,  and  the  prindpal 
delivers  it  without  fulfilling  the  condition, 
the  sureties  ai-e  not  bound.  Where  one  signs 
a  note  on  condition  that  other  sureties  are  to 
be  procured,  and  the  note  is  delivered  with- 
out fulfillment  of  this  condition,  such  person 
is  not  bound :  Ibid. 

19.  Surety  against  the  will  of  the  prin- 
cipal:  A  person  who  procures  another  to 
become  a  surety  on  a  note  without  the  con- 
sent or  against  the  direction  of  the  principal, 
cannot  bold  such  surety,  although  not  guilty 
of  any  direct  misrepresentation:  Conger  v. 
Bean,  58-321. 

20.  Fraad;  knowledge  of  8nrety;  bnr- 
den  of  proof:  A  creditor  who  seeks  to  en- 
force payment  against  a  surety  whose  signa- 
ture was  obtained  by  fraud  of  the  principal 
debtor  has  the  burden  of  showing  that  the 
surety  had  knowledge  of  such  fraud  at  that 
time:  Bank  of  Monroe  v.  Anderson  Bros,* 
Mining  <Sb  R.  Co.,  65-692. 

21.  Mistake:  Where  a  party  signed  a  note 
as  surety  which  was  given  in  renewal  of  an- 
other note  on  which  he  was  not  surety,  held, 
that  if  he  signed  such  note  by  mistake,  sup- 
posing that  he  was  only  signing  renewals 
for  such  notes  as  he  was  already  liable  upon, 
and  that  mistake  was  known  to  the  payee, 
the  latter  could  not  recover  against  him; 
but  if  the  payee  reasonably  supposed  that 
such  party  was  intentionally  signing  such 
renewal  note  as  surety,  and  accepted  such 
renewal  and  surrendered  the  original  on  the 
faith  of  this  understanding,  the  surety 
would  be  bound :  Miller  v.  Gardner,  49-234. 

22.  New  note  a  purchase  of  the  original: 
Where  the  sureties  on  a  note  had  it  assigned 
to  them,  giving  their  own  note  in  part  pay  • 
ment,  held,  that  the  new  note  represented  a 
different  debt  and  was  not  a  renewal,  but  a 
purchase  or  payment  of  the  original :  Culver 
V.  Wilbem,  48-26. 

c.  Evidence  establishing  the  fact  of 

suretyshijp, 

28.  Parol  eyidence  to  explain  signature: 

If  two  persons  sign  a  promissory  note  jointly. 
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OT  jointly  and  severally,  it  is  competent  for 
one  of  them  to  show,  in  an  action  brought 
thereon,  that  he  was  surety  for  the  other, 
and  this  he  may  do  by  evidence  aliunde,  it 
being  shown  that  the  payee  knew  the  fact : 
Kelly  V.  Gill&ipie,  12-55 ;  Lauman  v.  Nichols, 
15-161;  Chambers  v,  Cochran,  18-159;  Port 
V.  Bobbins,  85-208. 

24.  Parol  evidence  is  admissible  to  show 
that  one  of  the  apparent  makers  of  a  note  is 
in  fact  a  mere  surety  who  has  signed  at  the 
request  of  another  without  consideration: 
Fort  V.  Bobbins,  35-208. 

25.  Signature  prima  facie  only:  The 
fact  that  a  person's  name  appears  on  a 
promissory  note  with  that  of  the  maker 
does  not  amount  to  a  representation  that  he 
is  a  principal.  One  is  not  warranted  in  as- 
suming without  inquiry  that  such  person  is  a 
maker  and  not  a  surety :  Enix  v.  Hays,  48-86. 

26.  A  firm  as  surety :  The  payee  of  a  note 
to  which  a  firm  name  is  signed  as  surety  is 
put  upon  inquiry  as  to  the  authority  of  the 
member  who  signs  the  firm  name  to  bind 
the  firm  to  such  contract:  Whitmore  v. 
Adams,  17-567. 

37.  Estoppel:  In  a  suit  upon  a  bond  given 
by  an  agent  for  the  performance  of  specified 
duties  the  sureties  are  estopped  by  the  bond 
to  deny  the  fact  of  the  agency  of  their  prin- 
cipal, and  it  is  not  therefore  necessaiy  to 
prove  it  by  his  commission  or  by  other  writ- 
ten instrument:  Phenix  Ins,  Co.  v.  Findley, 
59-591. 

28.  Hearsay:  Statements  of  the  principal 
contained  in  his  letters  as  to  declarations  by 
the  surety  are  not  binding  upon  the  latter, 
being  clearly  hearsay  evidence :  Root  &  Son^ 
Music  Co,  V.  Caldwell,  54-432. 

d.    Judgments  against    principal  or 
surety^  or  hoih, 

29.  Joint  judgment ;  death  of  principal : 

Where  a  joint  judgment  is  rendered  against 
both  principal  and  surety,  and  the  principal 
dies  after  the  rendering  of  the  judgment, 
the  creditor  is  not  bound  to  first  present  his 
claim  against  the  estate  of  the  principal  for 
allowance.  The  surety  cannot  avoid  pay- 
ment because  the  creditor  has  failed  to  do 
BO :  Vredenburgh  v,  Snyder,  6-39. 

80.  Judgments  against  the  surety:  Where, 
in  an  action  against  the  sureties  on  an  official 


bond,  a  judgment  was  rendered  against 
them,  and  afterwards,  in  an  action  against 
the  principal,  judgment  was  rendered  in  his 
favor,  held,  that  the  sureties  might  in  equity 
have  relief  from  the  judgment  against  them 
on  the  ground  that  there  was  no  longer  any 
indebtedness  for  which  they  were  boimd: 
Ames  V.  Maclay,  14-281. 

81.  Judgment  against  the  principal:  In 
the  absence  of  allegations  of  fraud  or  col- 
lusion, a  judgment  against  the  principal  on 
his  official  bond  is  prima  facie  evidence  of 
his  liability  in  an  action  against  the  sureties : 
Charles  v,  Hoskins,  14-471. 

32.  A  decree  against  the  principal  maker 
of  a  note,  in  an  action  to  which  the  surety  is 
not  made  a  party,  is  not  res  adjudicata  as 
touching  the  surety.  The  surety  is  still  liable 
for  the  balance  of  the  debt  not  recovered  in 
the  action :  Dubuque  County  v,  Koch,  17-229. 

88.  Where,  in  a  suit  against  both  principal 
and  surety,  the  case  is  continued  as  to  the 
surety,  but  judgment  rendered  against  the 
principal,  the  surety  is  not  thereby  dis- 
charged :  Perry  v.  Saunders,  36-427. 

84.  Additional  liability;  stay  bond: 
Where  a  judgment  is  stayed,  but  afti^-rwards 
modified  so  as  to  impose  additional  liability 
upon  the  surety  on  tlie  stay  bond,  the  surety 
is  not  bound  by  such  modification :  Middle^ 
ton  V,  First  Nat.  Bank,  40-29. 

85.  Action  against:  Sureties  can  only  be 
made  liable  when  they  have  been  made  par- 
ties to  an  action  with  the  principal,  or  by 
suing  them  separately  in  the  manner  pre- 
scribed for  all  actions  at  law.  After  judg- 
ment against  the  principal,  judgment  cannot 
be  rendered  against  his  sureties  on  motion: 
Bitting  v,  Moore,  53-593. 

86.  Interposing  defenses:  Fraud,  collu- 
sion, mistake,  etc.,  and  the  bar  of  the  stat- 
ute of  limitations,  may  be  interposed  by 
the  sureties  on  an  official  bond  as  defenses 
against  a  judgment  rendered  against  their 
principal,  as  they  might  have  been  interposed 
by  the  latter  if  joined  with  them  in  the  same 
suit :  Wadsu'orth  v.  Gerhard,  55-367. 

e.  Liability  of'  surety  for  good  conduct 

of  others. 

87.  Death  of  the  surety:  The  death  of  a 
surety  who  has  bound  himself,  '*his  heirs, 
executors  and  administrators,-'  for  the  faith- 
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fuLsess  of  another  as  agent,  does  not  end  the 
liability  of  the  estate  of  the  surety  for  the 
default  of  the  principal  within  the  time  for 
which  security  was  given :  Royal  Ins.  Co,  v. 
Davies,  40-469. 

SS.  Prior  default  of  the  principal ;  set- 
tlement; estoppel:  The  sureties  on  the  bond 
of  an  officer  are  not  liable  for  defalcations 
occurring  prior  to  the  giving  of  the  bond  on 
which  it  is  sought  to  hold  them.  But  where 
a  settlement  has  been  made  with  the  officer 
at  the  time  of  giving  such  bond  as  required 
by  statute,  and  he  makes  it  appear  by  his 
books  and  money  on  hand  that  he  is  not  a 
defaulter,  he  and  his  sureties  will  be  bound 
by  such  showing  and  settlement.  In  such 
case  the  sureties  wiU  be  estopped  from  prov- 
ing that  the  showing  was  fraudulent  and 
that  the  deficiency  had  already  occurred: 
Boogie  County  v.  Jones,  54-699. 

89.  That  the  board  of  supervisors  were 
guilty  of  laches  in  making  the  settlement 
will  not  relieve  the  sureties  from  their  re- 
sponsibility:  Ibid, 

40.  Estoppel:  The  sureties  on  an  official 
bond  are  estopped  from  making  any  defense 
which  the  principal  could  not  make  in  his 
own  behalf:  Ibid. 

41.  Prior  default ;  creditor's  knowledge 
of:  There  is  no  obligation  on  the  part  of  a 
person  to  be  indemnified  by  a  bond  to  notify 
the  surety  therein  that  his  principal  had 
been  in  arrears  under  a  previous  bond  of  like 
character,  especially  when  the  deficit  was 
not  criminal  and  the  employment  not  con- 
tinuous. Nor  is  the  surety  released  merely  by 
the  fact  that  the  principal  is  continued  in 
employment  after  he  has  failed  to  make 
paynuntB  promptly,  and  the  surety  has  not 
been  advised  of  that  fact :  Home  Ins.  Co,  v. 
Eolvcay,  55-571. 

42.  Surety's  knowledge:  Where  the 
surety  knew  that  the  principal  was  in  arrears, 
and  suffered  his  obligation  as  surety  to  con- 
tinue without  objection,  held,  that  he  thereby 
became  liable  for  the  full  amount  of  the 
principal's  default  after  that  time :  Ibid, 

4IL  Creditor's  knowledge:  Where  an 
agent  gives  bond  with  sureties  for  the  faith- 
ful discharge  of  his  duties,  it  is  no  defense  to 
an  action  on  the  bond  against  the  sureties 
that  the  creditor  allowed  the  agent  to  con- 
tinue in  business  after  the  latter  had  failed 


to  make  his  payments  promptly,  and  did  not 
advise  the  sureties  thereof :  Phenix  Ins.  Co, 
V.  Findley,  59-591. 

44.  Exemplary  damages:  Where  a  party 
taking  out  a  permit  under  the  ordinance  of 
an  incorporated  town  to  sell  intoxicating 
liquors  gave  a  bond  with  sureties  to  pay  any 
damages  which  any  person  might  sustain  or 
which  might  result  from  the  drinking  of 
such  liquors  sold  by  him,  held,  that  a  surety 
on  such  bond  would  be  liable  for  exemplary 
as  well  as  compensatory  damages  for  injury 
resulting  from  the  sale  of  liquors  to  an 
amount  not  exceeding  the  penalty  of  the 
bond :  Richmond  v.  Shickler^  57-486. 

45.  Contract  completed  by  sureties: 
Where  a  contractor  entered  into  a  bond  with 
sureties  for  the  completion  of  work  accord- 
ing to  contract,  in  which  it  was  provided  for 
payment  to  be  made  in  instalments  as  the 
work  progressed,  leaving  a  certain  per  cent, 
to  be  paid  on  the  completion  of  the  contract, 
and  after  the'  receipt  of  certain  instalments 
the  contract  was  assigned  to  the  sureties  to 
be  completed  by  them  for  their  own  protec- 
tion, and  in  thus  completing  it  they  neces- 
sarily expended  more  than  the  entire  balance 
of  the  contract  price,  Jield,  that  the  creditors 
of  the  contractor  had  no  claims  superior  to 
that  of  the  sureties  for  a  percentage  of  the 
contract  price  received  from  the  instalments 
paid,  and  that  the  sureties  were  entitled  to 
the  entire  balance  which  would  have  been 
due  to  the  contractor  upon  the  completion  of 
the  contract:  Tuttle  v.  Indepaident  ScJiool 
Dist,  62-422. 

In  general  as  to  liability  of  sureties  on  offi- 
cial bonds,  see  Officers,  g§  30-69. 

II.  Discharge  of  surety. 

a.  -fiy  general  novation  of  tJve  contra^, 

46.  NoYation :  A  surety  is  discharged  by 
the  novation  of  the  debt  without  liis  assent : 
Oower  V.  Halloway,  18-154. 

47.  Stay  of  execution;  replevin  bond: 
Where  a  judgment  on  a  replevin  bond  was 
absolute  in  form,  and  a  separate  agreement 
was  made  by  the  judgment  creditor  to  stay 
execution,  upon  the  justifiable  understand- 
ing that  the  sureties  on  the  bond  were  repre- 
sented, and  that  the  stay  would  be  satisfactory 
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to  them,  such  an  agreement  is  not  binding 
on  the  judgment  creditor,  and  hence  will 
not  release  the  sureties:  Tousey  v.  Bishop, 
29-178. 

48.  Change  of  contract:  Where  A.  entered 

■ 

into  an  agreement  with  B.,  by  which  A.  was  to 
put  improvements  upon  B.'s  premises  of  a 
certain  value  and  within  a  certain  time,  aud 
B.  subsequently  advised  A.  not  to  proceed 
further  with  the  improvements,  Tvdd,  that 
the  sureties  were  released  by  this  action  of 
B. :  Davis  v,  Williams,  49-^. 

49.  Certain  changes  in  the  agreement  be- 
tween the  principal  and  the  other  party,  heUi 
sufficiently  material  to  release  the  surety: 
Independent  Dist  v,  Beichard,  50-98. 

b.  By  extending  the  time. 

50.  General  rule:  Any  act  of  the  creditor 
which  entitles  the  principal  to  claim  for  any 
time  an  exemption  from  performance  will 
discharge  the  surety  from  liability.  But  the 
surety  will  not  be  discharged  on  such  ground 
if  time  is  given  with  his  consent,  or  if  he  sub- 
sequently affirm  the  same :  Hershler  v.  Rey- 
nolds, 23-152 ;  Chickasaw  County  v.  Pitcher, 
86-593. 

61.  These  principles  apply  not  merely  to 
contract  obligations  but  are  to  be  enforced 
after  the  contract  has  passed  into  judgment : 
Hershler  v.  Reynolds,  23-152. 

52.  It  makes  no  difference  whether  such 
extension  of  time  operated  to  the  prejudice 
of  the  surety  or  not.  The  discharge  would 
be  complete  without  showing  prejudice: 
Roberts  v.  Richardson,  89-290;  Bonney  v. 
Bonney,  29-448. 

53.  A  creditor  who  makes  a  valid  and 
binding  agreement  to  give  further  time  to 
the  principal  debtor  thereby  discharges  his 
surety,  and  this  rule  is  not  varied  by  the  fact 
that  the  signature  of  the  surety  was  obtained 
without  the  knowledge  and  consent  of  the 
principal,  since  this  does  not  increase  the  ha- 
bility  of  the  maker:  Howard  v,  Clark,  36- 
114. 

54.  If  the  purchaser  of  mortgaged  prem- 
ises has  assumed  the  payment  of  the  mort- 
gage, an  extension  of  time  as  to  him  will 
not  of  itself  release  the  mortgagor  from  his 
personal  liability:  Corbett  v.  Waterman, 
11-80. 


55.  Extension  of  credit  on  the  note  beyond 
maturity,  founded  on  a  good  consideration  be> 
tween  the  principal  and  the  creditor,  will  re- 
lease the  surety,  unless  done  with  the  latter's 
consent.  In  such  case  the  surety  may  set 
up  the  defense  at  law  and  show  by  extrinsic 
evidence,  if  it  does  not  appear  on  the  face  of 
the  note,  that  he  was  a  surety :  Kelly  v,  OH- 
lespie,  12-55 ;  Corielle  v,  Allen,  13-289 ;  Lavr 
man  v,  Nichols,  15-161. 

56.  The  fact  that  a  note  given  as  the  con- 
sideration for  extension  of  time  is  usurious 
will  not  avoid  the  effect  of  discharging  the 
surety:  Kelly  v.  Gillespie,  12-55;  Corielle 
V,  Allen,  13-289. 

57.  Extension  not  binding:  An  agreo- 
ment  to  extend  time,  which  is  not  binding, 
will  not  of  itself  discharge  the  surety  when 
there  is  nothing  express  or  implied  to  prevent 
the  creditor  from  suing  on  the  demand  at 
any  time :  Davis  r.  Graham,  29-514. 

58.  Where,  in  contemplation  of  the  re- 
newal of  a  note,  the  principal  signed  a  new 
note  and  paid  the  discount  wliich  would  be 
due  thereon,  but  such  note  was  not  signed  by 
the  surety  and  the  original  note  was  not  sur- 
rendered, held,  that  the  transaction  did  not 
constitute  an  extension  of  time  of  the  old 
note  such  as  to  release  the  surety :  MxUer  v. 
McCallen,  69-681. 

59.  In  order  that  an  agreement  to  extend 
the  time  to  the  principal  shall  discharge  the 
surety,  such  agreement  must  be  a  valid  one 
founded  upon  a  sufficient  consideration,  so 
that  the  creditor  shall  preclude  himself  from 
demanding  performance  of  the  contract: 
Roberts  v.  Richardson,  89-390. 

60.  To  release  the  surety  an  agreement  to 
extend  time  must  not  be  indefinite  as  to  the 
time  for  which  the  extension  is  made :  jlfor- 
ganv.  Thompson,  60-280. 

61.  When  the  note  of  the  principal  on  a  bond 
is  taken  for  the  indebtedness  payable  at  a 
fixed  future  time,  the  surety  is  not  discharged 
if  the  right  to  immediate  action  on  the  bond 
is  reserved:  Jones  v.  Sarchett,  61-520. 

62.  Consideration  for  extension:  An 
agpreement  to  extend  the  time  without  con- 
sideration therefor,  not  being  binding  upon 
the  creditor,  does  not  operate  to  release  the 
surety :  Byers  v,  Harris,  67-685. 

68.  The  actual  receipt  of  interest  in  ad- 
vance will  form  a  sufficient  consideration  for 
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an  extension  of  time,  and  such  extension  will 
exonerate  a  surety  if  made  without  his  ab- 
sent :  Christner  v.  Brown,  16-130. 

64.  An  agreement  by  which  the  payee  of 
a  note  extends  the  time  for  its  payment  with 
so  further  consideration  than  that  the  maker 
shall  pay  the  interest  already  agreed  upon 
in  the  original  contract,  there  being  nothing 
to  prevent  suit  being  brought  on  the  note  at 
any  time,  will  not  operate  to  discharge  the 
surety,  though  the  interest  originally  agreed 
upon  is  usurious:  Hunt  v.  Poatlewaity  28- 
427. 

65.  Where  the  surety  took  a  chattel  mort- 
gage as  security,  but  under  the  agreement 
that  it  should  not  be  recorded,  and  his  lien 
was  afterwards  defeated  by  the  property 
being  taken  to  satisfy  other  claims,  Iveld,  that 
this  did  not  constitute  indemnity  to  him  such 
as  to  make  him  a  principal  and  prevent  his 
discharge  by  an  extension  of  time  given  to 
the  original  principal:  Citizens^  Barik  v. 
Barnes,  70-412. 

66.  New  obligation:  The  giving  of  a  valid 
obligation  payable  in  the  future  operates  to 
suspend  the  rights  of  action  on  the  consider- 
ation for  which  it  is  given  until  the  expira- 
tion of  the  time  for  the  payment  of  the  ob- 
ligation :  Chichisaib  County  v.  Pitcher,  86- 
593. 

67.  Knowledge  of  creditor:  The  creditor 
must  be  shown  to  have  knowledge  of  the 
fact  that  there  was  a  surety  to  a  note  before 
such  surety  will  be  released  by  an  extension 
of  time  to  the  maker:  Morgan  v,  Thompson, 
60-280. 

68.  Knowledge  of  the  fact  of  suretyship 
possessed  at  any  time  before  the  extension  of 
time  to  the  principal,  whether  possessed  by 
him  at  the  time  of  acquiring  the  note  or  not, 
wiU  be  sufficient  to  give  to  a  subsequent  ex- 
tension of  time  to  the  principal  the  effect  of 
releasing  the  surety:  Lauman  v,  Nichols, 
15-161. 

69.  Agreement  between  creditors:  Where 
the  creditor  enters  into  an  agreement  with 
other  creditors,  by  reason  of  which  the  right 
of  action  against  the  principal  is  suspended, 
such  agreement  will  operate  as  a  release  of 
the  surety :  Lanibert  v,  Shitler,  62-72. 

70.  It  is  not  necessary  to  the  discharge  of 
the  surety  that  there  should  be  an  express 
agreement  to  extend  time  to  the  principal. 


It  is  sufficient  if  that  is  the  necessary  effect 
of  the  agreement  entered  into :  Ibid, 

c.  £y  alteration  of  the  contract. 

71.  Alteration  by  consent  of  sarety:  An 

alteration  made  in  a  promissory  note  by  the 
payee  with  the  assent  of  the  surety,  given 
either  before  or  after  the  alteration,  will  not 
make  the  note  void  as  to  the  surety,  although 
no  new  consideration  passes  in  support  of  the 
alteration :  Pelton  v.  Prescott,  13-567. 

73.  An  immaterial  alteration  made  at  the 
time  of  delivery  will  not  release  the  surety, 
altliough  made  without  his  knowledge,  if 
not  with  fraudulent  intent :  Rowley  v.  Jewett, 
56-492. 

As  to  what  alterations  are  material,  see 
Alteration  of  Instruments,  II. 

73.  The  insertion  of  a  provision  in  a  note 
making  the  interest  payable  annually  is  a 
material  alteration,  whether  made  before  or 
after  the  delivery  to  the  payee:  Marsh  v. 
Griffin,  42-403. 

74.  Any  new  contract  upon  a  sufficient 
consideration  materially  varying  the  original 
undertaking,  and  made  between  the  princi- 
pal parties  without  the  knowledge  and  assent 
of  the  surety,  will  amount  to  a  complete 
discharge  of  the  surety :  Steele  v.  Mills,  68- 
406. 

75.  But  where  the  new  contract  relied  upon 
by  the  sureties  as  constituting  a  variation  in 
the  terms  of  the  original  contract  was  void 
as  to  some  of  the  parties  in  interest  to  the 
original  contract  by  reason  of  being  made 
without  their  authority,  held,  that  as  to  such 
parties  the  sureties  were  not  discharged: 
Ibid, 

76.  Addition  of  names:  Where  one  signed 
a  joint  and  several  note  with  another  as 
surety,  wliich  relation  was  apparent  on  the 
face  of  the  note,  and  was  known  to  the 
payee,  Tield,  that  the  subsequent  addition  of 
a  third  name  thereto,  also  as  siu-ety,  without 
the  knowledge  or  consent  of  the  first  surety,, 
though  before  the  note  was  fully  issued  and 
delivered,  was  such  an  alteration  as  would 
dischai'ge  the  surety  from  liability  thereon : 
HcUrs  Adm'x  r.  McHenry,  19-521. 

77.  An  instrument  which  is  altered  by  the 
addition  of  the  name  of  a  surety  without  the 
knowledge  or  consent  of  the  principal  is  not 
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absolutely  void,  but  voidable  at  the  option  of 
such  principal:  Howard  t\  Clark,  86-114. 

78.  When  a  note  is  fully  executed  and  de- 
li rered  by  principal  and  sureties,  and  the 
name  of  another  surety  is  procured  thereto 
without  the  knowledge  of  the  parties  first 
signing,  the  note  is  void  as  to  all  prior  parties 
but  binding  on  the  party  last  signing  the 
note:  Hamilton  v.  Hooper,  46-515;  BoTy- 
man  v.  Manker,  56-150. 

79.  The  fact  that  the  payee  agrees  with 
the  principal  at  the  time  the  note  is  deliv- 
ered that  sureties  are  to  be  added  thereto, 
such  agreement  being  without  the  knowl- 
edge of  a  surety  will  not  prevent  the  release 
of  the  latter  by  the  addition  of  otlier  sureties 
without  his  consent:  Berry  man  v,  Manker, 
5(^-150. 

80.  The  addition  of  a  surety  after  the  ex- 
ecution by  the  maker  and  without  his  knowl- 
edge will  defeat  the  instrument :  Sullivan  v, 
Rudisill  63-158. 

81.  Erasure  of  name  of  surety:  The  cut- 
ting off  of  one  of  the  names  of  two  sureties 
to  a  note,  after  its  execution  and  delivery, 
without  the  consent  of  the  other  surety,  is  a 
spoliation  of  the  contract  and  will  discharge 
the  remaining  surety  from  his  liability 
thereon:  Halts  Adm^x  v,  McHenry,  19-521. 

82.  Where  a  note  executed  by  principals 
and  one  surety  was  signed  by  co-sureties 
upon  the  understanding  that  additional  sure- 
ties would  sign,  and  before  delivery  the 
name  of  an  additional  surety  was  cut  off, 
and  the  first  surety's  name  erased  from  the 
face  of  the  note,  without  the  consent  of  the 
co-sureties,  held,  that  if  the  payee  knew 
when  receiving  the  note  that  the  parties 
w^ere  not  all  principals,  the  release  of  the 
first  surety  discharged  the  co-sureties  from 
liability ;  that  the  erasure  operated  as  notice 
of  the  co-sureties'  rights  to  the  payee,  which 
he  was  bound  diligently  to  pursue,  and  that 
he  could  not  rely  upon  representations  by  the 
principals  regarding  the  erasure.  As  to  the 
rule  when  there  is  nothing  to  put  the  payee 
upon  inquiry,  quwre.  Also  Jield  that  if  the 
payee  knew  or  had  reason  to  know  all  to  be 
principals,  the  erasure  would  not  operate  to 
discharge  the  co-sureties  entirely,  but  pro 
tanfo.  The  co-sureties  would  still  be  liable 
for  their  proportion  of  the  debt :  McCramer 
V,  Thonq)Son,  21-244. 


88.  Release  of  co-surety:  One  who  be- 
comes guarantor  of  a  note  by  indorsement  in 
blank  is  not  a  co-surety  with  a  prior  indorser 
in  blank,  neither  of  them  being  parties  to  the 
note,  and  a  release  of  the  last  indorser  will 
not  operate  to  release  the  prior  one:  Knight 
V,  Dunsmore,  12-35. 

84.  Erasure  of  subsequent  name;  dis- 
charge of  prior  parties:  Where  the  name  of 
one  surety  written  before  the  name  of  subse- 
quent sureties  is  afterwards  erased  and  the 
bond  delivered  in  that  condition,  the  bond  is 
not  only  invalidated  as  to  all  sureties  signing 
subsequently  to  the  one  whose  name  is  erased, 
but  is  void  also  as  to  previous  sureties,  for 
the  reason  that  it  will  be  presumed  that  such 
previous  sureties  signed  with  the  understand- 
ing that  other  sureties  would  be  obtained: 
State  r.  Craig,  58-238. 

85.  Striking  out  the  word  surety  %fter 
the  name  of  one  of  the  signers  of  a  note  con- 
stitutes a  material  alteration :  Lavb  v.  Paine, 
46-550. 

d.  The  release  of  other  securities  hy 

the  creditor. 

86.  Surrender  of  security:  A  creditor 
having  collateral  security  must  appropriate 
it  to  the  payment  of  the  debt.  And  if  he 
surrenders  such  security  without  the  knowl- 
edge of  the  surety,  the  latter  is  released: 
Lucas  County  v.  Roberts,  49-159. 

87.  A  creditor  cannot  relinquish  a  hold 
which  he  has  acquired  on  the  property  of  the 
principal  debtor  without  resorting  to  proper 
proceedings  to  realize  the  amount  of  his  debt. 
The  same  rule  is  applicable  to  property 
voluntarily  placed  in  the  creditor's  hands 
subject  to  his  claims  by  a  particular  debtor. 
Such  voluntary  relinquishment  wiU  dis- 
charge the  surety  to  an  extent  corresponding 
to  the  true  value  of  the  property  relinquished : 
Maquoketa  v,  Willey,  35-323. 

88.  The  release  of  collateral  security  oper- 
ates to  discharge,  to  that  extent,  a  surety  for 
the  same  debt  unless  the  release  is  made  with 
the  surety's  consent :  Heitz  v.  Atlee,  67-483. 

89.  The  relinquishment  by  the  creditor 
without  the. consent  of  the  surety  of  any 
hold  which  he  has  actually  acquired  on  the 
property  of  the  principal  debtor  operates  to 
discharge  the  surety  to  the  extent  of  the 
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ralue  of  the  interest  so  relinquished.  Thus 
the  release  of  real  estate  from  the  lien  of  a 
judg:uent  or  the  discharge  of  a  levy,  whereby 
a  Hen  on  property  has  been  created,  will 
have  this  effect;  but  where  an  attachment 
had  been  levied  upon  property,  the  legal  title 
of  which  was  not  in  the  defendant,  it  bein^ 
claimed,  however,  that  a  conveyance  thereof 
by  him  was  fraudulent  and  that  it  was  sub- 
ject to  be  taken  in  satisfaction  of  the  indebt- 
edness, and  there  was  a  controversy  as  to 
the  truth  of  such  claim,  and  the  attaching 
creditor  by  way  of  compromise  accepted  a 
portion  of  the  proceeds  of  such  property,  re- 
leasing the  lien  of  his  attachment  as  to  the 
balance,  heldj  that  the  surety  was  not  dis- 
charged to  the  extent  of  such  release,  al- 
though it  subsequently  appeared  by  the  testi- 
mony of  defendant,  given  after  the  liability 
of  the  property  to  be  taken  under  the  attach- 
ment was  extinguished,  that  such  property 
was  subject  to  the  attachment:  Bedtrell  v. 
Gephart,  67-44. 

90.  In  a  particular  case,  hddf  that  the  evi- 
dence showed  negligence  of  the  creditor  in 
placing  in  the  hands  of  the  principal  for  col- 
lection collateral  security  which  the  creditor 
held  for  the  debt,  whereby  the  principal  was 
enabled  to  dispose  of  the  collateral  and  ap- 
propriate the  proceeds,  and  that  the  creditor 
thus  lost  his  remedy  against  the  surety  to  the 
amount  of  security  thus  surrendered;  but 
that  as  the  note  thus  held  as  security  and 
surrendered  w^as  of  doubtful  value,  the  surety 
could  claim  credit  only  for  the  amount  real- 
ized thereon  by  the  principal,  it  not  appear- 
ing that  this  amount  was  less  than  its  real 
value :  May  v.  White,  40-246. 

Dl.  Neglect  or  omission  of  creditor  after 
judgment:  A  judgment  does  not  abrogate 
the  fact  of  suretyship,  but  the  relation  con- 
tinues even  after  judgment,  and  a  creditor 
cannot  violate  the  duties  which  a  knowledge 
of  such  relation  imposes  upon  him,  without 
being  answerable  for  the  consequences.  But 
a  judgment  creditor  is  not  bound  to  sue  out 
an  execution  in  order  to  preserve  his  rights 
against  the  surety,  although  his  omission  to 
do  so  results  in  the  loss  of  a  lien  on  the  prop- 
erty of  the  principal :  Chambers  v,  Cochran, 
1&-159. 

92.  Tolnntary  act:  But  it  is  otherwise 
where  the  creditor,  by  some  voluntary  act, 


without  the  consent  of  the  surety,  surrenders 
an  actual  lien,  or  withdraws  an  execution 
after  an  actual  levy,  to  the  surety's  preju- 
dice: Ibid. 

98.  Nesrlect  to  enforce  seenritj:  The 
fact  that  a  creditor  has  security  upon  per- 
sonal property  which  he  fails  to  enforce 
until  it  becomes  valueless  does  not  release 
the  surety  or  guarantor  of  the  debt :  Fuller 
V,  Tomlinsonf  58-111. 

94.  A  party  who  guaranties  by  absolute 
contract  the  payment  of  notes  at  maturity, 
upon  default  of  the  makers,  is  not  released 
because  the  creditor  neglects  to  avail  himself 
of  additional  security  upon  personal  property 
until  such  security  becomes  valueless :  Adams 
<St  French  Harvester  Co.  v.  ToniUnson,  58- 
129. 

95.  Defendants  signed  a  bond  to  plaintiff 
as  sureties  to  secure  the  performance  by  a 
contractor  of  his  contract  in  relation  to  the 
construction  of  a  building.  Before  the  time 
for  filing  the  liens  of  subcontractors  had  ex- 
pired, plaintiff  paid  the  contractor  the  full 
amount  of  the  contract  price,  after  which 
liens  of  subcontractors  were  established 
against  the  building  and  paid  by  plaintiff. 
Action  having  been  brought  by  the  plaintiff 
to  recover  of  the  defendants  the  amount  so 
paid,  held,  that  it  having  been  in  the  power  of 
plaintiff  to  protect  itself  by  withholding  pay- 
ment to  the  contractor  until  the  time  for  fil- 
ing liens  had  expired,  it  had  lost  by  its  laches 
any  remedy  it  might  have  had  against  the 
sureties :  Lucas  County  v.  Roberts,  49-159. 

96.  Application  of  proceeds  to  another 
i  debt:  Where  plaintiffs  had  a  lien  upon  cer- 
tain grain  grown  upon  leased  premises  for 
the  payment  of  the  rent  of  which  another 
was  surety,  held,  that  they  could  not,  as 
against  such  surety,  release  their  lien,  apply 
the  proceeds  of  the  grain  delivered  to  them 
on  another  debt,  and  hold  the  surety  for  the 
rent  thus  left  unpaid:  Kahler  v.  Hanson, 
53-698. 

e.   Other  acts  discharging  the  surety, 

97.  Negligence;  school  fkind  mortgage: 

The  fact  that  in  accepting  a  school  fund 
mortgage  the  officer  has  failed  to  require  ap- 
praisal of  the  property  mortgaged  as  secu- 
rity, and  taken  a  mortgage  on  insufficient 
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property,  will  not  constitute  a  defense  on  be- 
half of  the  sureties  on  the  note:  State  v. 
WHey,  15-155. 

98.  Delay  to  sue;  Insolreney  of  princi- 
.pal:  Mere  delay  of  the  creditor  to  enforce 
the  payment  of  the  debt  will  not  release  a 
surety,  though  followed  by  the  insolvency 
of  the  principal,  where  the  surety  was  not 
misled  and  could  have  released  himself  by 
notice  to  the  creditor  to  sue :  Davis  v.  Gra- 
ham, 29-514. 

99.  Failure  of  mortgagee  to  record  his 
mortgage  is  not,  in  the  absence  of  any  stip- 
ulations to  record,  per  se  a  fraud  upon  the 
right  of  a  surety  of  the  mortgage  debt: 
Horseman  v,  Todhunter,  1^230. 

100.  Allowing  commissions  before  dae: 
The  fact  that  the  plaintifif  allowed  and  paid 
the  commissions  of  an  agent  before  they 
were  due  under  the  contract,  held  not  suffi- 
cient to  release  a  surety  who  had  made  him- 
itself  liable  for  the  unfaithful  acts  of  such 
agent :  Hovoe  Machine  Co,  v.  Woolly,  50-549. 

101.  Surrender  of  note:  Where  the  sur- 
render of  a  note  upon  v^hich  defendants 
were  sureties  is  shown  to  have  been  pro- 
cured from  the  holder  by  fraud  of  the  prin- 
cipal, such  surrejiider,  if  unknown  to  the 
sureties,  will  be  no  defense.  But  the  sure- 
ties will  be  discharged  if  the  surrender  has 
lulled  them  into  security  and  misled  them  so 
that  they  have  taken  no  action  for  indemnity : 
Kirby  v.  Landis,  54-150. 

102.  Surrender  of  securities ;  release  pro 
tanto:  If  the  surety  has  been  lulled  into  se- 
curity by  the  acts  and  conduct  of  the  cred- 
itor, and  in  consequence  thereof  fails  to 
obtain  indemnity,  or  make  an  effort  to  do  so, 
he  id  wholly  discharged.  But  if  in  conse- 
quence of  such  acts  or  misrepresentations  he 
only  surrenders  certain  property  held  by  him 
as  collateral  security  to  the  principal  debtor, 
and  has  not  otherwise  been  damaged,  he  is 
discharged  only  to  the  extent  of  the  property 
surrendered :  Rowley  v.  Jeiaett,  56-492. 

103.  Claim  against  prlncipaFs  estate: 
Failure  of  the  holder  to  present  a  note  against 
the  principal's  estate  after  his  decease,  or  to 
inform  surety  that  it  is  not  paid,  will  not 
operate  as  a  discharge  of  the  surety.    It  is 


the  duty  of  the  latter  to  pay  the  note.  If  he 
desires  he  can  protect  himself  by  holding  it 
as  a  claim  against  the  estate:  Jackson  v. 
Benson,  54<-654. 

104.  Abandonment  of  levy:  A  release  by  a 
judgment  creditor  of  a  levy  upon  the  prop- 
erty of  the  principal  exempt  from  execution, 
and  made  against  his  objection,  will  not  re- 
lease the  surety :  Green  v.  Blunt,  59-79. 

105.  Attachment;  effect  of  rerersal  on 
discharged  sureties:  By  judgment  of  a 
court  in  an  attachment  proceeding,  the  sure- 
ties on  a  bond  to  discharge  the  attachment 
were  discharged,  there  being  no  exception 
nor  appeal  taken.  Subsequently,  in  an  ap- 
peal from  the  general  judgment,  a  reversal 
was  had,  and  on  a  new  trial  the  plaintiff  re- 
covered. Held,  that  the  sureties  were  not 
liable  under  such  new  judgment,  they  hav- 
ing subsequently  to  their  discharge  parted 
with  indemnity  held  by  their  principal,  he 
having  meanwhile  become  insolvent :  Barton 
lip  Thompson,  66-526. 

106.  Payment  by  bankrupt:  Where  the 
creditor  accepted  part  payment  from  the 
principal  debtor,  but  within  four  months 
thereafter  the  debtor  was  adjudged  bank- 
rupt on  the  petition  of  other  creditors,  and 
the  amount  of  the  payment  was  recovered 
back  from  the  creditor  by  the  assignee  in 
bankruptcy,  held,  that  sureties  on  the  note 
were  not  discharged  as  to  the  sum  thus  re- 
covered from  the  creditor,  although  they 
had  previously  paid  the  balance  of  the  note 
and  taken  it  up :  Watson  v.  Poague,  42-582. 

107.  Limitation;  bar  as  to  principal: 
The  fact  that  the  cause  of  action  as  against  the 
principal  has  become  barred  by  the  statute  of 
limitations  operates  to  release  the  surety: 
Auchampaugh  v.  Schmidt,  70-642, 

III.  The  surety's  kemedies. 

a.  Notice  to  the  ci^editor  to  s^ie} 

lOS.  Strict  construction:  The  statutory 
provisions  as  to  notice  to  the  creditor  to  sue 
are  in  abrogation  of  the  common  law.  A 
surety  relying  upon  a  discharge  by  reason  of 
them  should  show  that  he  has  complied 
with  the  statute  with  reasonable  strictness: 


» Code,  %  2108.  When  any  person  bound  as  surety  for  ^mother  for  the  payment  of  money  or  the  performance 
of  any  other  contract  in  writing  apprehends  tliat  his  principal  is  about  to  become  insolvent,  or  to  remove 
permanently  from  the  state  without  discharging  the  contract,  if  a  right  of  action  has  accrued  on  the  contract, 
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HiUv.  Sherman,  15-365;  Moore  v.  Peterson, 

109.  Insafflelent  notice:  Therefore  a  no- 
tice given  by  the  surety  to  the  creditor  to 
begin  suit  against  tlie  principal  debtor  for  the 
amount  due,  or  notice  to  permit  such  surety 
to  begin  suit  in  the  name  of  the  creditor,  is 
not  enough.  The  notice  should  require  the 
creditor  to  bring  suit  upon  the  contract 
against  the  parties  liable  thereon  (including 
the  surety),  or  permit  such  suit  to  be  brought : 
Moore  v,  Peterson,  64-423 ;  Harriman  v.  Eg- 
bert, 86-270. 

110.  Under  the  abpve  sections  there  must 
be  a  request  or  notice  to  bring  suit,  but 
where  the  guarantor's  attorney  merely  re- 
quested the  creditor  to  send  a  copy  of  the 
bond  guarantied,  and  stated  that  if  the 
creditor  did  not  have  an  attorney  or  collector 
to  collect  the  indebtedness,  the  writer  would 
do  so,  held,  that  this  was  not  notice  to  sue  as 
required  by  the  statute :  Davis  Sewing  Ma- 
chine Co,  V.  McGinnis,  45-538,  545. 

111.  Notice  must  be  In  writing:  The  no- 
tice by  the  surety  must  be  in  writing :  Stev- 
ens V.  Campbell,  6-538. 

ll:f.  Failure  to  object  to  oral  evidence  of 
a  notice  to  the  creditor  to  sue  does  not  waive 
the  requirement  of  the  statute:  Davis  v, 
Payne,  45-194. 

113.  Option  of  the  creditor:  The  creditor 
has  tiie  right  of  election  to  sue  in  his  own 
name  or  permit  the  surety  to  do  so.  A  no- 
tice requiring  him  to  sue  will  not  release  the 
surety  if  such  notice  is  not  complied  with : 
Em  f.  Sherman,  15-365. 

114.  A  joint  maker  of  a  note  who  is  in 
fact  a  surety  may  have  the  benefit  of  these 
provisions :  Piper  v.  Newcomer,  25-221. 

115.  Before  a  right  of  action  has  accrued 
on  the  contract  against  the  principal,  the 
provisions  of  these  sections  are  not  applica- 
ble :  Dennison  v,  Soper,  33-183. 

116.  Where  a  principal  makes  a  note  pay- 
able at  a  fixed  future  time  as  collateral  to  a 
bond,  and  the  creditor  reserves  his  right  to 
an  immediate  action  on  the  bond,  and  it  is 
expressly  agreed  that  the   remedy  on  the 


bond  is  not  suspended  by  the  note,  the  sure- 
ties can,  notwithstanding  the  acceptance  of 
the  note,  require  the  creditor  to  commence 
suit  on  the  bond  as  provided  under  the  above 
sections :  Jones  v.  Sarchett,  61-520. 

117.  Waiver  of  Code  remedy:  Under  the 
statutory  provisions  above,  a  surety  may,  by 
giving  proper  notice,  compel  the  creditor  to 
sue,  and  another  provision  (Code,  §  3042) 
gives  liim  the  right,  when  he  and  the  principal 
are  joined  in  a  suit,  to  have  the  judgment  on 
his  motion  specify  him  as  surety,  the  effect 
of  such  judgment  then  being  to  exempt  the 
surety's  property  from  execution  until  the 
principal's  property  is  exhausted.  But  where 
a  surety  has  failed  to  act  under  either  of 
these  provisions,  and  both  principal  and 
surety  are  joined  in  a  suit,  the  creditor  may 
dismiss  as  to  the  principal  and  pursue  the 
surety  alone :  Dorothy  v.  Hickb,  63-240. 

118.  Effect  of  notice:  After  making  the 
demand  upon  the  principal  in  writing,  the 
surety  has  nothing  further  to  do,  and,  if  not 
notified  by  the  principal  within  due  time,  of 
his  permission  to  sue,  he  is  discharged :  First 
Nat,  Bank  v.  Smith,  25-210. 

119.  Fact  and  apprehension  of  princi- 
pal's insolyency:  Under  the  above  sections 
the  fact  of  the  surety's  apprehension  of  his 
principal's  insolvency  cannot  be  put  in  issue. 
The  existence  of  the  fact  of  insolvency  or 
removal  is  not  necessary  to  give  the  surety 
the  right  to  make  the  demand  upon  the  cred- 
itor: Ibid. 

120.  Official  relation;  failure  to  heed 
notice:  The  personal  right  of  a  surety  to  be 
discharged  from  a  note  upon  failure  of  the 
creditor  to  sue  upon  notice  cannot  be  taken 
away  by  his  official  relation  to  the  creditor, 
it  not  appearing  that  it  was  his  official  duty 
to  institute  suit,  or  that  he  had  custody  of 
the  note,  or  was  guilty  of  fraud  or  negli- 
gence in  the  transaction :  Ibid, 

121.  Notice  to  agent:  The  election  to  sue 
or  to  allow  the  surety  to  sue  is  a  right  of  the 
creditor  incident  to  the  debt  itself,  and  passes 
to  an  agent  authorized  to  collect  the  debt.  It 
not  exercised  by  him  on  notice  from   the 


he  may,  by  writing,  require  the  creditor  to  sue  upon  the  same,  or  to  permit  the  surety  to  commence  suit  in  such 
creditor's  name  and  at  surety's  cost. 

1 2109.  If  the  creditor  refuse  to  bring  suit  or  neglect  to  do  so  for  ten  days  after  the  request,  and  does  not  per- 
mit the  surety  to  do  so,  and  furnish  him  with  a  true  copy  of  the  contract  or  other  writing  therefor,  and  enable 
him  to  have  the  use  of  the  original  when  requisite  in  such  suit,  the  surety  shall  be  discharged. 
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surety,  it  is  lost  and  the  surety  discharged : 
Thomburgh  v.  Madren,  33-380. 

123.  Negligence  in  bringing  suit:  Under 
the  above  sections,  when  the  surety  serves 
his  notice  on  the  creditor  to  sue,  the  creditor 
must  see  that  suit  is  actually  commenced 
within  the  time  fixed  by  statute,  otherwise 
the  surety  will  be  discharged.  Thus  where  a 
creditor,  on  receipt  of  a  notice  from  the 
siu-ety,  directed  a  justice  to  bring  suit  and 
the  justice  failed  to  do  so  within  the  ten 
days,  hdd,  that  the  creditor  was  chargeable 
with  the  neglect  of  the  justice  and  the  surety 
was  discharged :  German  Am,  Bank  v,  Den^ 
mire,  58-187. 

b.  General  rights  against   the  prin- 
cipal. 

128.    Becomes    creditor    of    principal: 

Where  a  surety  has  paid  off  a  note  of  his  de- 
ceased principal,  he  becomes  a  creditor  of 
the  estate  of  such  principal,  and  he  may  re- 
cover upon  a  showing  of  facts  properly  filed 
against  the  estate,  without  proceeding  on 
the  original  note  or  without  leaving  the  orig- 
inal note  on  the  files:  Braught  v,  Orifflth, 
16-26. 

124.  Saretymnst  pay  the  debt  to  have 
remedy:  A  surety  has  not  the  right  of  action 
against  his  principal  in  respect  to  the  debt 
for  which  he  is  surety  until  he  has  paid  such 
debt  for  his  principal:  Denniaon  v,  Soper, 
88-183. 

125.  Although  the  surety  can  recover  from 
the  principal,  he  must  show  that  he  has  paid 
the  indebtedness  for  which  he  is  surety. 
Yet  a  showing  that  he  has  given  a  draft  as 
payment  which  has  been  accepted  as  such 
will  constitute  sufiicient  evidence  of  pay- 
ment to  entitle  him  to  recover:  Sapp  v, 
Aiken,  6&-6»9. 

120.  Payment  of  Judgment:  Payment  by 
the  surety  of  a  joint  judgment,  rendered 
against  himself  and  the  principal  on  the  se- 
cured debt,  discharges  the  judgment :  Bones 
V,  Aiken,  85-534;  Drefahl  v.  Tiittle,  42-177 
(except  as  the  lien  thereof  is  still  in  force  for 
the  surety's  benefit :  See  infra,  ^§  142-144). 

127.  But  thereupon  a  right  of  action  arises 
in  behalf  of  the  surety  against  the  principal 
for  the  recovery  of  the  money  paid :  John- 
ston 17.  Belden,  49-801 ;  Larnb  v,  Withroto, 
31-164. 


128.  Limitation:  Such  right  of  action, 
being  upon  an  implied  promise,  accrues 
when  the  money  is  paid,  and  is  baiTed  in  five 
years:  Ibid.;  Wilson  v.  Crawford,  47-469^ 
Preston  v.  Oould,  64-44. 

129.  Properly  of  principal  to  be  first 
exhausted:  In  case  of  judgment  against 
principal  and  surety,  the  surety  can  prevent 
his  property  from  being  levied  upon  by  point- 
ing out  "property  belonging  to  the  principal 
debtor :  Barnes  v.  Cavanagh,  58-27. 

180.  Judgment;  presumption  as  to  pay- 
ment: Where  it  appears  that  a  judgment 
against  principal  and  surety  has  been  paid  by 
the  surety  and  assigned  to  him,  it  will  be  pre- 
sumed that  he  paid  the  amount  due  on  the 
judgment  at  the  time  of  assignment,  and  that 
the  assignment  was  made  at  the  time  it  bears 
date :  Searing  v.  Berry,  58-20. 

181.  Interest:  Where  the  surety  pays  the 
joint  judgment  against  himself  and  the  prin- 
cipal, he  i8  entitled  to  recover  six  per  cent. 
interest  on  the  amount  paid:  Ibid.;  John- 
ston V.  Belden,  49-801. 

o.  Subrogation, 

132.   Sarety   may  foreclose  mortgage: 

Where  the  surety  of  a  note,  which  is  also  se- 
cured by  a  moi*tgage,  pays  the  note  and 
takea  an  assignment  of  the  mortgage,  he 
may  foreclose  the  same.  The  mortgage  is 
not  discharged  by  the  payment  of  the  note : 
Murray  v.  Catlett,  4  G.  Gr.,  108. 

138.  Collaterals:  Upon  the  payment  of  a 
debt  by  a  surety  he  will  be  subrogated  to  the 
rights  of  a  creditor  in  collaterals  held  by  him 
from  the  debtor :  Sears  v.  Laforce,  17-478. 

184.  Although  the  creditor  is  entitled  to 
be  subrogated  to  any  collateral  security  held 
by  the  surety  for  his  protection,  yet  such 
creditor  is  bound  by  an  adjudication  of  the 
court  having  jurisdiction  with  reference  to 
the  validity  of  such  security  and  holding  the 
same  void:  Knoxville  Nat.  Bank  v.  Hani- 
rick,  67-583. 

185.  Securities  given  to  surety;  right 
of  creditor:  Where  the  principal  debtor  has 
given  any  securities  or  pledges  to  his  surety, 
the  creditor  is  entitled  to  the  benefit  of  such 
securities  or  pledges,  and  may,  in  equity, 
subject  them  to  the  payment  of  his  debt. 
But  a  surrender,  release  or  discharge  thereof 
by  the  surety  in  good  faith,  before  action  or 
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notice  by  the  creditor,  will  defeat  his  right : 
JSankin  v.  WHsey,  17-468. 

186.  Merger  of  creditor's  rights:  Where 
the  rents  arising  from  certain  property  were 
pledged  to  the  sure'ty  for  the  payment  of  the 
debt,  and  the  surety  afterwards  acquired  a 
fee-simple  title  to  that  property  out  of  which 
the  rents  were  to  accrue,  hdd,  that  the  con- 
veyance operated  as  a  merger  of  the  rents  so 
pledged,  and  the  pledge  would  not  be  re- 
vived for  the  benefit  of  the  creditor  whose 
right  attached  after  tiie  merger :  Ibid. 

187.  Set-off  against  the  creditor;  efSeet 
on  sabrogatioM:  The  fact  that  the  sureties 
held  claims  against  the  creditor  which  they 
set  off  for  the  purpoee  of  reducing  the  in- 
debtedness as  against  them  will  not  defeat 
their  right  to  subrogation  as  to  the  whole 
debt  for  which  they  were  bound :  Keokuk  v. 
Lave,  81- 119. 

188.  Extent  of  the  rigkt:  The  equity  of 
the  sureties  to  subrogation  extends  not  only 
to  the  rights  of  the  creditor  as  against  the 
principal,  but  to  the  rights  of  the  creditor 
respecting  the  debt  which  the  sureties  pay : 
Ibid. 

188.  Separate  faftds:  Where  the  treasurer 
of  a  city  had  the  funds  deposited  in  a  sep- 
arate account  in  a  bank,  his  sureties  were  en- 
titled to  be  subrogated  to  the  claims  of  the 
city  against  the  bank  for  the  funds  so  de- 
posited: Ibid. 

140.  Snbrogatloa  decreed  at  the  time  of 
pajmeMt  of  debt:  The  right  of  subrogation 
exists  nut  only  after  the  payment  of  the  debt 
by  the  surety,  but  is  an  equitable  right 
which  a  court  of  equity  may  decree  when 
payment  of  the  indebtedness  is  made  by  the 
surety.  In  such  cases  the  court  may  decree 
that  if  the  surety  pays  the  debt  of  his  princi- 
pal, he  shall  be  subrogated  to  the  rights  of 
his  creditor:  Ibid. 

141.  Bight  exifttfl  on  paymeHt  of  the 
doM:  It  is  only  when  the  surety  pays  the 
debt  so  that  the  lien  of  the  creditor  is  extin- 
guished at  law,  that  he  becomes  entitled  to 
be  subrogated  to  the  rights  of  the  creditor. 
The  creditor  himself  cannot  be  deixived  of 
any  of  his  securities  until  the  debt  for  which 
they  are  pledged  is  extinguished:  James  v. 
Day,  87-164. 

142.  Judgment  lien ;  enforced  in  equity: 
A  surety  who  pays  off  a  judgpnent  is  entitled 


to  have  the  lien  of  the  judgment  enforced  in 
equity.  In  law  the  judgment  is  regarded  as 
discharged,  but  it  survives  in  equity  for  the 
benefit  of  the  surety.  The  surety  must  first 
bring  an  action  in  equity  to  enforce  his  lien 
before  the  expiration  of  five  years  from  the 
payment  of  the  debt:  Johnston  v.  BetdeUf 
4^801. 

148.  The  surety  will  not  be  relieved  from 
enforcing  his  lien  in  equity  within  the  five 
years  by  contending  that  he  has  had  an  as- 
signment of  the  judgment  at  law  from  the 
judgment  creditor :  Ibid. 

And  see  supra,  §  128. 

144.  Surety  entitled  to  assignment  of 
Jadgment:  A  surety  who  pays  the  debt  is  en- 
titled in  equity  to  be  subrogated  to  the  rights 
of  t^  creditor,  and  if  the  debt  be  reduced 
to  judgment,  the  surety  is  entitled  to  an  as- 
signment thereof,  and  equity  will  regard  the 
lien  as  still  existing,  and  will  aid  in  its  en- 
forcement: Searing  v.  Berry,  58-20. 

146.  Recovery  by  snreties  of  sheriff 
against  creditor  receiving  proceeds  of 
illegal  levy:  Under  a  judgment  in  favor  of 
C.  against  J.  W.  M.,  H.  as  sheriff  levied  upon 
a  county  order,  which  was  applied  on  execu- 
tion ;  afterwards  D.  M.  (apparently  owner  of 
the  order)  recovered  judgment  for  its  amount 
against  H.  and  his  sureties,  which  the  sureties 
paid.  Held,  that  the  sureties  could  recover  this 
amount  directly  from  C,  and  could  sue 
jointly  or  separately  therefor :  Skiff  v.  Cross, 
21-450. 

But  payment  extinguishes  the  judgment 
so  that  it  cannot  be  enforced  by  the  surety 
against  the  principal  by  execution :  See  supra, 
§126. 

d.  Contribvtion, 

146.  Implied  promise ;  notice  or  demand 
not  necessary:  Where  one  of  two  or  more 
sureties  pays  the  principal's  indebtedness, 
there  is  from  the  time  of  payment  an  implied 
promise  on  the  part  of  his  co-sureties  to  pay 
their  due  proportion.  No  notice  or  demand 
is  necessary  to  enable  him  to  bring  suit 
against  them :  Wood  v.  Perry,  9-479. 

147.  Presamption  against  suretyship: 
Where  the  averments  of  an  answer  do  not 
state  that  the  plaintiff  knew  that  the  name 
of  one  of  the  apparently  joint  makers  of  a 
note  was  put  there  as  surety,  and  not  as  a 
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not  double  taxation:  Meyer  v,  Dubtique 
County,  4^198 ;  McGregor's  Eafra  v.  Vanpel, 
24-486. 

18.  Notice:  It  is  necessary  to  the  va- 
lidity of  an  assessment  for  taxation,  and  the 
taxes  levied  thereunder,  that  the  property 
owner  shall  have  notice  thereof  and  an  op- 
portunity to  be  heard.  So  held  in  regard  to 
a  special  assessment  upon  abutting  property 
for  the  exx)enses  of  constructing  a  sewer, 
where  the  statute  authorizing  the  levy  of 
such  a  tax  by' the  city  and  the  ordinance  of 
the  city  providing  for  the  improvement  and 
the  making  of  such  levy  gave  to  the  abutting 
property  owner  no  notice  nor  opportunity  to 
be  heard :  Gatch  v,  Des  Moines,  63-718. 

14.  The  property  owner  should  have  the 
right  to  present  the  question  whether  or  not 
his  property,  under  the  proper  construction 
of  the  ordinance,  is  subject  to  the  assess- 
ment, whether  it  is  all  within  the  requisite 
limit,  and  whether  the  calculation  of  the 
superficial  area  of  its  limits  by  the  officer 
charged  with  that  duty  is  correct :  Ibid. 

Further  as  to  notice  of  assessment  for  im- 
provements, see  Municipal  Corporations, 
g§  551-556. 

15.  What  law  govems:  The  validity  of 
acts  affecting  the  assessment,  levy,  and  de- 
linquency of  taxes  and  tax  sales,  is  deter- 
mined under  the  laws  in  force  at  the  time 
the  acts  were  done :  Penn  v.  ClemanSj  19-373. 

16.  Effect  of  tax  title:  A  tax  title  is  a 
perfect  title  and'  extinguishes  a  patent  title, 
and  the  fact  that  a  person  makinr;  a  contract 
to  convey  has  only  a  tax  title  will  not  con- 
stitute a  breach  of  such  contract :  Kranier  v, 
Rickey  70-585. 

17.  Strict  compliance;  presumptions: 
A  sale  of  land  for  delinquent  taxes  can  only 
legally  take  place  after  all  the  requirements 
of  the  statute,  from  the  first  proceeding  un- 
der it  up  to  the  last,  have  been  strictly  per- 
formed. Nothing  can  be  supplied  by  intend- 
ment. Those  things  which  tlie  statute 
requires  to  be  done  must  be  done  or  notliing 
passes  by  the  sale:  Scott  v,  Bahcocky  3  G. 
Gr.,  138. 

18.  A  rigid  compliance  with  the  essential 
provisions  of  the  statute  is  necessary  to  the 
validity  of  a  tax  title,  and  presumptions  in 
its  favor  will  not  be  entertained :  Laraby  v, 
ieeirf,  8G.  Gr.,419. 


19.  Where  it  is  sought  to  diTest  title  on 
account  of  the  non-payment  of  taxes,  a  strict 
compliance  with  the  law  is  uniformly  re- 
garded as  essential:  Gaylord  v,  Searff,  6- 
179. 

20.  To  sustain  a  title  under  a  sale  for  taxes, 
the  proceeding  being  in  derogation  of  the 
common  law,  every  requisite  of  the  statute 
having  a  semblance  of  benefit  to  the  owner 
roust  be  strictly  complied  with.  Unless 
steps  which  the  law  requires  to  be  taken 
have  been  regularly  pursued,  the  proceeding 
does  not  divest  the  party  of  the  property, 
nor  vest  it  in  the  state,  or  another  person: 
McGahen  %\  Can%  6-331. 

21.  Under  former  statutes,  Jield,  that  a  tax 
deed  was  subject  to  all  legal  objections 
which  might  exist  to  every  material  step  in 
the  proceedings  antecedent  to  its  execution 
and  delivery :  Fitch  v.  Casey,  2  G.  Gr.,  800. 

22.  As  nothing  can  be  presumed  in  favor 
of  the  proceedings  of  officers,  and  as  the  ex- 
ecution of  a  tax  deed  is  but  one  necessary  act 
among  many  others  to  convey  title,  it  is  in- 
cumbent upon  a  party  claiming  under  a  tax 
title  to  prove  all  the  prerequisite  proceedings 
in  order  to  exhibit  a  valid  title :  Scott  v.  Bab- 
cock,  8  G.  Gr.,  133. 

28.  Thus  where  the  statute  provided  that 
the  officer  should  sell  real  estate  when  no 
goods  and  chattels  could  be  found  out  of 
which  to  make  a  tax,  held,  that  the  fact  that 
goods  and  chattels  could  not  be  found  must 
be  shown  in  order  to  support  a  subsequent 
sale  of  the  land  for  taxes :  Ibid, 

24.  And  under  former  statutes  not  making 
the  conveyance  prima  faxne  evidence  of  the 
regularity  of  the  proceedmgs,  held,  that  the 
fact  that  they  were  regular  must  be  proved, 
and  the  burden  of  proof  rested  upon  the  pur- 
chaser to  show  that  everything  had  been 
done  whicli  the  statute  made  essential  to  the 
execution  of  the  power :  Ibid. 

25.  Proceedings  ex  parte  to  divest  the 
owner*s  title  for  failure  to  pay  taxes  must 
conform  strictly  to  the  law  authorizing  them : 
AbeU  V,  Cross,  17-171. 

26.  Estoppel  of  tax  payer:  Mere  submis- 
sion of  the  tax  payer  to  an  illegal  levy  ought 
not  to  estop  him  from  subsequently  denying 
Its  legality:  Langtvorthy  v,  Dubuque^  18-S6. 

Presumptions  of  regularity:  By  present 
statute  the  deed  is  made  conclusive  evidence 
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of  non-esEential  steps,  aod  prima  facie  evi- 
dence of  the  cssehtial  steps  to  support  the  tax 
title:  See  infra,  XII,  b. 

IL  What  taxable;  exemptions. 

27.  Land   acquired    from   g^OTernmeiit: 

Prior  to  the  enactment  of  Code,  §  797,  relat- 
ing to  taxation  of  land  purchased  from  the 
United  States,  Jield,  tliat  in  case  of  title  ac- 
quired from  the  government  after  the  close  of 
the  assessment  for  the  year  the  laud  was 
not  subject  io  taxation  for  that  year :  Des 
Moines  Nov.  <fe  R,  Co,  v,  Polk  County,  10-1. 
2S.  Lands  held  by  the  United  States  in 
trust  for  grantees  are  subject  to  taxation  as 
property  of  such  grantees.  A  valid  legal  title 
is  not  necessary  to  authorize  taxation :  Stock- 
dale  V,  Treasurer  of  Webster  County,  12-536. 

29.  Prior  to  the  expiration  of  five  years 
from  the  filing  of  a  declaratory  statement  in 
case  of  an  entry  of  public  lands  under  the 
homestead  law,  a  person  seeking  to  avail  him- 
self of  the  provisions  of  the  homestead  act 
acquires  no  taxable  interest  in  the  land: 
Moriarty  v,  Boone  County,  89-684. 

30.  Where  public  lands  were  entered  by 
forged  scrip  and  the  entry  subsequently  can- 
celed on  that  account  and  a  new  entry  al- 
lowed, field,  that  the  lands  .were  not  taxable 
in  the  bands  of  the  pre-emptor  prior  to  the 
valid  entry:  Reynolds  v.  Plymouth  County, 
55-90. 

31.  If  a  party  gets  a  land  warrant  from 
the  government  which,  because  of  his  own 
fraud,  is  canceled,  but  afterwards  by  a  proper 
application  gets  a  warrant  giving  him  an 
equity  in  the  land,  he  is  not  liable  for  taxes 
on  the  land  from  the  time  between  the  issue 
of  the  first  and  second  warrants :  Bronson  v. 
Kukuk,  3  Dillon,  490;  Pitts  v.  Clay,  21  Fed. 
Hep.,  635. 

82.  In  such  a  case  the  second  warrant  can- 
not be  regarded  as  a  substitute  for  the  first, 
nor  is  there  any  estoppel  against  the  party 
obtaining  the  warrant  towards  a  purchaser 
under  a  tax  sale,  from  asserting  the  invalid- 
ity of  the  first  warrant :  Ibid, 

33.  A  tract  of  land  omitted  by  mistake  in 
making  entry  under  a  certificate,  and  which 
was  subsequently,  by  compromise,  entirely 
omitted  from  such  location,  another  tract 
being  substituted  in  its  place,  held  not  sub- 


ject to  taxation :  Scott  v.  ChicJcasaw  County, 
46-253. 

84.  The  provisions  of  the  act  of  congress 
admitting  Iowa  into  the  Union,  exempting 
bounty  lands  granted  for  military  services 
from  taxation  for  a  term  of  three  years  from 
the  date  of  the  patent,  held  not  applicable 
to  lands  entered  upon  military  land  warrants 
by  the  assignees  thereof:  Sands  v,  Adams 
County,  11-577. 

35.  Under  similar  provisions,  held,  that 
the  actual  date  of  the  patent  when  issued, 
and  not  the  date  of  the  entry  under  which 
title  vested  in  the  grantee,  was  to  be  con- 
sidered in  determining  the  time  when  the 
land  became  taxable  in  the  hands  of  pat- 
entees :  Pisher  v,  Wisner,  34-447. 

86.  Congressional  grants:  The  terms 
"entry-'  and  ** location"  when  applied  to 
acquisition  of  lands  from  the  government 
have  a  fixed  and  certain  meaning,  and  can- 
not be  applied  to  the  grant  of  land  by  a  con- 
gressional act,  and  therefore  lands  acquired 
by  a  congressional  grant  operating  vi 
prasenti  to  pass  the  title  without  convey- 
ance or  other  assurance  are  not  exempt  from 
taxation  under  the  statutory  provision 
(Code,  §  707,  H  7)  that  government  lands  en- 
tered or  located  shall  not  be  taxed  for  the 
year  for  which  the  entry,  location  or  pur- 
chase is  made:  Ooodnow  v,  WeUs,  67-654; 
Qoodnow  V.  Litchfield,  67-691. 

87.  It  has  not  been  decided  by  the  courts 
of  Iowa,  in  such  cases,  that  government 
lands  are  not  taxable  until  a  year  after  they 
are  patented.  The  time  of  patenting  does 
not  affect  the  question  as  to  their  taxability : 
Ibid,  (Criticising  Litchfi/dd  V,  Webster 
County,  101  U.  S.,  773.) 

38.  Therefore,  held,  that  lands  claimed  by 
railroad  companies  under  grants  from  the 
state  in  1858,  by  virtue  of  a  supposed  grant 
from  congress,  which  grant  was  made  ef- 
fectual by  act  of  congress  in  the  year  1861, 
were  taxable  for  the  year  1861 :  Ibid, 

39.  It  was  held,  however,  in  a  similar  case 
by  the  supreme  court  of  the  United  States, 
that  such  lands  were  not  taxable  until  the 
year  1862 :  Litchfield  v,  Webster  County,  101 
U.  S.,  773. 

40.  Although  the  technical  title  to  lands 
above  tbe  Racoon  forks,  claimed  under  the 
Des  Moines  river  grant,  did  not  pass  from 
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the  United  States  until  the  passage  of  the 
aJditional  act  of  1861,  yet  the  claimants  to 
such  lands  under  the  original  grant  had  such 
title  that  the  lands  in  their  hands  were  sub- 
ject to  taxation  before  the  passage  of  the 
later  act.  The  confirmatory  act  of  1861  re- 
lated back  to  the  first  grant  and  perfected 
the  title  from  that  date;  Stryker  i\  Polk 
County t  22-131;  Litchfield  v.  Hamilton 
County,  40-66. 

41.  The  latter  case  was  reversed,  however, 
in  the  supreme  court  of  the  United  States : 
Litchfield  v,  Hamilton  County,  101  U.  S.,  781. 

Further  as  to  when  the  title  is  deemed  to 
pass  by  virtue  of  a  legislative  grant  of  public 
lands  so  as  to  render  them  taxable,  see  Pub- 
lic Lands,  ^§  103-114. 

42,  Where  lands  granted  by  the  United 
States  to  aid  in  the  improvement  of  the  Des 
Moines  river  were  conveyed  to  the  state,  to 
be  conveyed  by  it  to  the  parties  entitled 
thereto  as  the  work  should  progress,  held, 
that  until  such  conveyance  was  actually 
made  by  the  state  the  lands  were  not  subject 
to  taxation:  Des  Moines  Nav,  <St  E,  Co,  v. 
Polk  County,  10-1. 

48.  Under  the  railroad  land  grant  acts,  by 
which,  upon  the  completion  of  a  twenty -mile 
section  of  road,  the  company  became  enti- 
tled to  certain  sections  of  public  land  as 
therein  provided,  held,  that  such  land  was 
taxable  in  the  hands  of  the  company  from 
the  time  of  the  completion  of  the  section  of 
road,  although  certificates  for  it  were  not  ob- 
tained until  afterward :  loiva  Homestead  Co, 
V.  Webster  County,  21-221 ;  Dubuque  <&  P,  R. 
Co.  V.  Webster  County,  21-235. 

44.  Facts  in  a  certain  case  held  not  to 
show  that  the  lands  were  reserved  and  the 
title  withheld  by  competent  authority,  and 
therefore  held  tliat  the  lands  were  taxable : 
Iowa  R,  Land  Co,  v,  Fitchpatrick,  52-244. 

45.  But  where  at  the  time  the  railroad  be- 
came entitled  to  land  under  the  grant  it  was 
occupied  by  a  party  claiming  a  homestead 
entry  thereon,  held,  that  it  did  not  thereupon 
become  subject  to  taxation,  the  United 
States  holding  it  in  trust  for  one  or  the  other 
of  the  parties,  and  having  still  a  duty  to  per- 
form with  reference  thereto:  Dickerson  v, 
Yetzer,  53-681. 

46.  The  fact  that  during  nearly  a  month 
there  was  no  adverse  claim,  and  during  that 


time  the  railway  company  neglected  to  pro- 
cure title,  Jield  not  to  render  the  land  tax- 
able to  the  company,  in  the  absence  of  any 
showing  that  the  neglect  to  procure  title  was 
for  the  purpose  of  escaping  taxation :  Ibid. 

47.  Railroad  lauds  earned  by  the  construc- 
tion of  the  road  but  not  certified,  and  held 
by  the  government  on  account  of  conflicting 
claims,  are  not  taxable  while  so  withheld, 
and  a  tax  title  acquired  at  a  sale  thereof  dur- 
ing such  time  is  void :  Doe  v.  Iowa  R.  Land 
Co.,  54-657;  Grant  v,  loica  R,  Land  Co., 
54-073. 

48.  Land  which  is  lield  by  the  government 
to  which  a  company  or  individual  may  ulti- 
mately acquire  title  by  reason  of  a  grant, 
but  which  has  never  been  certified  or  set 
apart,  and  is  incapable  of  identification,  is 
not  subject  to  taxation :  Cedar  Rapids  db  M, 
R,  R,  Co.  V.  Woodbury  County,  2^247. 

49.  Under  a  grant  of  land  to  a  state  to 
aid  in  the  construction  of  a  railway,  which 
lands  were  by  the  state  granted  to  the  com- 
pany, held,  that  a  patent  by  the  governor  to 
the  company  was  evidence  that  the  lands 
conveyed  thereby  were  then  earned  by  such 
company,  and  that  the  patent  issued  as  soon 
as  the  lands  were  earned,  and  that  parol  evi- 
dence was  only  admissible  to  show  that  the 
company  had  fraudulently  presented  the  is- 
suance of  a  patent  at  the  proper  time  for  the 
purpose  of  avoiding  payment  of  taxes  upon 
the  land  earned :  McGregor  &  M.  R.  R.  Co, 
V,  Brown,  8»-655. 

50.  Where  a  railroad  land  grant  provided 
that  the  property  be  patented  by  the  gov- 
ernor to  the  company  entitled  to  the  same 
upon  the  completion  of  its  road,  held,  that 
in  the  absence  of  any  showing  of  fraud  upon 
the  part  of  the  company  in  causing  a  delay 
in  the  conveyance  of  title,  the  land  became 
subject  to  taxation  only  upon  actual  convey- 
ance by  the  governor,  although  such  convey- 
ance was  delayed  beyond  the  time  when  the 
company  was  entitled  to  the  same:  Iowa 
Falls  tSb  S,  C.  R,  Co.  v.  Plymouth  County, 
40-609. 

51.  Lands  acqnired  f^om  goTcrnment 
after  time  of  assessment:  Prior  to  the  en- 
actment of  the  statutory  provision  above  re- 
ferred to  as  to  the  taxation  of  lands  derived 
from  the  state  or  general  government,  held, 
that  such  lands  acquired  after  the  close  of 
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the  assessment  for  the  current  year  were  not 
liable  to  taxation  for  that  year :  Des  Moines 
Nav.  iSb  IL  Co,  v.  Polk  County,  10-1 ;  Tollman 
V.  Trecuurer,  12-531 ;  Sully  v.  Poorhaugh,  45- 
453. 

52.  Exemptions:  The  property  of  the 
state  is  not  subject  to  special  assessment  for 
improvement  of  streets:  Polk  County  Sav- 
ings Bank  v.  State,  69-24. 

53.  A^rienltural  college  lands  leased  for 
a  term  of  years  with  a  provision  for  forfeit- 
ure on  non-payment  of  rents,  and  with  the 
privilege  to  lessee  of  purchasing  at  the  ex- 
piration of  the  lease,  held  not  subject  to  tax- 
ation: Trustees  of  Agl,  College  v.  Webster 
County,  34-141. 

54.  Properly  of  conntles:  The  statutory 
provision  (Code,  ^  797,  ^  1)  that  property  of  a 
county  shall  be  exempt  from  taxation  when 
devoted  entirely  to  the  public  use,  and  not 
held  for  i)ecuniary  profit,  amounts  to  a  dec- 
laration that  before  there  was  such  statutory 
provision  lands  held  by  one  county  situated 
within  another  were  not  subject  to  taxation : 
Guthrie  County  v.  Carroll  County,  34-108. 

55.  Taxes  levied  by  the  county  upon  lands 
to  which  it  has  an  equitable  title  are  void, 
and  the  purchaser  thereof  at  tax  sale,  being 
affected  with  notice  of  such  fact,  acquires 
no  title:  Gibson  v.  Howe,  37-168. 

56.  Land  acquired  and  held  by  a  county  in 
order  to  secure  to  it  an  amount  due  from  a 
defaulting  officer  is  not  taxable :  Ibid, 

57.  Where  a  county  repudiates  a  contract 
of  sale  made  by  it,  it  cannot  subject  the  land 
to  taxation :  Moore  v,  Morledge,  42-26. 

That  a  county  is  estopped  from  asserting 
title  to  land  which  it  has  taxed  to  an  indi- 
vidual owner,  see  Municipal'  Cobporations, 
?§  838-849. 

5$.  Swamp  lands  owned  by  the  county  at 
the  time  of  an  assessment  of  real  property 
are  not  subject  to  taxation  as  against  a  sub- 
sequent purchaser  thereof:  Iowa  E»  Land 
Co,  t\  Story  County,  36-48. 

59.  And  where  the  sale  of  such  land  did 
not  embrace  the  entire  amount  thereof  held 
by  the  county,  and  the  portions  of  the  land 
sold  were  not  yet  determined  upon,  held, 
that  the  portions  afterwards  conveyed  in 
pursuance  of  such  sale  were  not  subject  to 
taxation  until  they  were  designated:  Ibid. 

60.  Swamp  land  is  not  liable  to  taxation  so 


long  as  it  is  held  and  owned  by  the  county. 
Where  it  is  conveyed  by  the  county  after  the 
close  of  the  assessment,  it  should  be  passed 
as  not  subject  to  taxation  for  that  year :  SvJly 
r.  Poorbaugh,  45-453. 

61.  Swamp  lands  belonging  to  one  county 
situated  in  another  would  be  exempt  from 
taxation  were  it  not  for  the  provision  inserted 
in  Code,  p  801,  declaring  such  lands  taxable: 
Guthrie  County  v.  Carroll  County,  34^108. 

62.  Property  devoted  to  public  use: 
Property  devised  to  trustees  of  a  town  in 
trust  for  the  improvement  of  a  public  park, 
to  be  held  as  a  perpetual  fund  for  that  pur- 
pose, interest  and  revenues  only  to  be  used, 
is  not  exempt  from  taxation  in  the  hands  of 
such  trustees.  To  be  exempt,  the  property 
in  such  case  must  be  devoted  entirely  to  pub- 
lic use  and  not  held  for  pecuniary  profit: 
Mitchellville  v.  Board  of  Supervisors,  64-554. 

63.  The  exemption  of  the  property  of  a 
school  district,  used  for  school  purposes, 
from  taxation,  by  reason  of  its  being  prop- 
erty devoted  to  a  public  use,  extends  only  to 
general  taxes  and  does  not  relieve  it  from  a 
special  tax  assessed  by  a  municipal  corpora- 
tion within  which  it  is  situated,  for  building 
sidewalks:  Sioux  City  v.  Independent  School 
Dist,,  55-150. 

04.  The  property  of  a  water  company 
which  is  authorized  to  furnish  water  to  a  city 
and  its  citizens,  iis  rates  being  under  the  con- 
trol of  the  council  and  its  property  being 
subject  to  be  bought  by  the  city  at  a  certain 
price,  is  not  public  property  in  such  sense  as 
to  be  exempt  from  taxation :  Appeal  of  Des 
Moines  Water  Co,,  48-324. 

65,  Property  of  edacational  and  religions 
institutions:  The  residence  of  a  professor 
owned  by  a  college,  and  a  parsonage  owned 
by  a  church,  are  so  devoted  to  the  appropriate 
objects  of  such  institutions  as  to  be  exempt  ,- 
from  taxation :  Trustees  of  Griswold  College 
V.  State,  46-275. 

66,  Where  the  officiating  pastor  of  a  church 
held  the  legal  title  to  certain  lots  in  his  own 
name,  and  allowed  the  same  to  be  used  by 
such  church  and  the  school  connected  there- 
with, without  charge,  held,  that  the  property 
was  not  exempt  from  taxation :  Laurent  r. 
MiLscatine,  59-404. 

67,  Property  conveyed  to  a  religious  so- 
ciety as  a  gift,  with  no  conditions  as  to  the 


548 


TAXATION,  II. 


What  taxable ;  exemptions. 


the  United  States  until  the  passage  of  the 
aJditional  act  of  1861,  yet  the  claimants  to 
such  lands  under  the  original  grant  had  such 
title  that  the  lands  in  their  hands  were  sub- 
ject to  taxation  before  the  passage  of  the 
later  act.  Tlie  confirmatory  act  of  1801  re- 
lated back  to  the  first  grant  and  perfected 
the  title  from  that  date:  Stryker  v,  Polk 
County,  22-131;  Litchfield  v,  Hamilton 
County,  40-68. 

41,  The  latter  case  was  reversed,  however, 
in  the  supreme  court  of  the  United  States : 
Litchfield  V,  Hamilton  County,  101  U.  S.,  781, 

Further  as  to  when  the  title  is  deemed  to 
pass  by  virtue  of  a  legislative  grant  of  public 
lands  so  as  to  render  them  taxable,  see  Pub- 
lic Lands,  Jig  103-114. 

42.  Where  lands  granted  by  the  United 
States  to  aid  in  the  improvement  of  the  Des 
Moines  river  were  conveyed  to  the  state,  to 
be  conveyed  by  it  to  the  parties  entitled 
thereto  as  the  work  should  progress,  held, 
that  until  such  conveyance  was  actually 
made  by  the  state  the  lands  were  not  subject 
to  taxation:  Dea  Moines  Nav,  <Sk  R,  Co,  v, 
Polk  County,  10-1, 

43.  Under  the  railroad  land  grant  acts,  by 
which,  upon  the  completion  of  a  twenty -mile 
section  of  road,  the  company  became  enti- 
tled to  certain  sections  of  public  land  as 
therein  provided,  held,  that  such  land  was 
taxable  in  the  hands  of  the  company  from  • 
the  time  of  the  completion  of  the  section  of 
road,  although  certificates  for  it  were  not  ob- 
tained until  afterward :  loica  Homestead  Co, 
V,  Webster  County,  21-221 ;  Dubuque  &  P.  jR. 
Co.  V:  Webster  County,  21-285. 

44,  Facts  in  a  certain  cose  held  not  to 
show  that  the  lands  were  reserved  and  the 
title  withheld  by  competent  authority,  and 
therefore  held  that  the  lands  were  taxable : 
lovxi  R,  Land  Co.  v,  Fitchpatrick,  52-244. 

46.  But  where  at  the  time  the  railroad  be- 
came entitled  to  land  under  the  grant  it  was 
occupied  by  a  party  claiming  a  homestead 
entry  thereon,  held,  that  it  did  not  thereupon 
become  subject  to  taxation,  the  United 
States  holding  it  in  trust  for  one  or  the  other 
of  the  parties,  and  having  still  a  duty  to  per- 
form with  reference  thereto:  Dicker  son  v. 
Yetzer,  53-681. 

46.  The  fact  that  during  nearly  a  month 
there  was  no  adverse  claim,  and  during  that 


time  the  railway  company  neglected  to  pro- 
cure title,  held  not  to  render  the  land  tax- 
able to  the  company,  in  the  absence  of  any 
showing  that  the  neglect  to  procure  title  was 
for  the  purpose  of  escaping  taxation :  'ibid. 

47.  Railroad  lauds  earned  by  the  construc- 
tion of  the  road  but  not  certified,  and  held 
by  the  government  on  account  of  conflicting 
claims,  are  not  taxable  while  so  withheld, 
and  a  tax  title  acquired  at  a  sale  thereof  dur- 
ing such  time  is  void :  Doe  v.  Iowa  R.  Land 
Co.,  54-657  J  Grant  v.  loica  R,  Land  Co., 
54-073. 

48.  Land  which  is  held  by  the  government 
to  which  a  company  or  individual  may  ulti- 
mately acquire  title  by  reason  of  a  grant, 
but  which  has  never  been  certified  or  set 
apart,  and  is  incapable  of  identification,  is 
not  subject  to  taxation :  Cedar  Rapids  <fc  M. 
R.  R.  Co,  V.  Woodbury  County,  2fr-247. 

49.  Under  a  grant  of  land  to  a  state  to 
aid  in  the  construction  of  a  railway,  which 
lands  were  by  the  state  granted  to  the  com- 
pany, held,  that  a  patent  by  the  governor  to 
the  company  was  evidence  that  the  lands 
conveyed  thereby  were  then  earned  by  such 
company,  and  that  the  patent  issued  as  soon 
as  the  lands  were  earned,  and  that  parol  evi- 
dence was  only  admissible  to  show  that  the 
company  had  fraudulently  presented  the  is- 
suance of  a  patent  at  the  proper  time  for  the 
purpose  of  avoiding  payment  of  taxes  upon 
the  land  earned :  McGregor  <fc  M.  R.  R.  Co. 
V.  Brown,  89-655. 

50.  Where  a  railroad  land  grant  provided 
that  the  property  be  patented  by  the  gov- 
ernor to  the  company  entitled  to  the  same 
upon  the  completion  of  its  road,  held,  that 
in  the  absence  of  any  showing  of  fraud  upon 
the  part  of  the  company  in  causing  a  delay 
in  the  conveyance  of  title,  the  land  became 
subject  to  taxation  only  upon  actual  convey- 
ance by  the  governor,  although  such  convey- 
ance was  delayed  beyond  the  time  when  the 
company  was  entitled  to  the  same:  lotca 
Falls  <fc  S.  C.  R.  Co,  v.  Plymouth  County, 
40-609. 

51.  Lands  acquired  f^om  goTcrnment 
after  time  of  assessment:  Prior  to  the  en- 
actment of  the  statutory  provision  above  re- 
ferred to  as  to  the  taxation  of  lands  derived 
from  the  state  or  general  government,  held, 
that  such  lands  acquired  after  the  close  of 
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the  aBsessment  for  the  current  year  were  not 
liable  to  taxation  for  that  year :  Des  Moines 
Nav.  iSb  R.  Co,  v,  Polk  County^  10-1 ;  Tallman 
V.  Treasurer^  12-531 ;  SuUy  v,  Poorbaugh,  45- 
453. 

52.  Exemptions:  The  property  of  the 
state  is  not  subject  to  special  assessment  for 
improvement  of  streets:  Polk  County  Sav- 
ings Bank  v.  State,  69-24. 

53.  Agrlenltnral  collesTC^  lands  leased  for 
a  term  of  years  with  a  provision  for  forfeit- 
ure on  non-payment  of  rents,  and  with  the 
privilege  to  lessee  of  purchasing  at  the  ex- 
piration of  the  lease,  held  not  subject  to  tax- 
ation: Trustees  of  Agl.  College  v.  Webster 
County,  34-141. 

54.  Property  of  counties:  The  statutory 
provision  (Code,  ^  797,  ^  1)  that  property  of  a 
county  shall  be  exempt  from  taxation  when 
devoted  entirely  to  the  public  use,  and  not 
held  for  pecuniary  profit,  amounts  to  a  dec- 
laration that  before  there  was  such  statutory 
provision  lands  held  by  one  county  situated 
within  another  were  not  subject  to  taxation : 
Guthrie  County  v.  Carroll  County,  34-108. 

55.  Taxes  levied  by  the  county  upon  lands 
to  which  it  has  an  equitable  title  are  void, 
and  the  purchaser  thereof  at  tax  sale,  being 
affected  with  notice  of  such  fact,  acquires 
no  title :  Gibson  v.  Howe,  37-168. 

5&  Land  acquired  and  held  by  a  county  in 
order  to  secure  to  it  an  amount  due  from  a 
defaulting  officer  is  not  taxable :  Ibid, 

57.  Where  a  county  repudiates  a  contract 
of  sale  made  by  it,  it  cannot  subject  the  land 
to  taxation :  Moore  v.  Morledge,  43-26. 

That  a  county  is  estopped  from  asserting 
title  to  land  which  it  has  taxed  to  an  indi- 
vidual owner,  see  Municipal  Cobporations, 
^838-849. 

5S.  Swamp  lands  owned  by  the  county  at 
the  time  of  an  assessment  of  real  property 
are  not  subject  to  taxation  as  against  a  sub- 
sequent purchase  thereof:  Iowa  R,  Laivd 
Co,  V,  Story  County,  36-48. 

59.  And  where  the  sale  of  such  land  did 
not  embrace  the  entire  amount  thereof  held 
by  the  county,  and  the  portions  of  the  land 
sold  were  not  yet  determined  upon,  held, 
that  the  portions  afterwards  conveyed  in 
pursuance  of  such  sale  were  not  subject  to 
taxation  until  they  were  designated :  Ibid. 

60*  Swamp  land  is  not  liable  to  taxation  so 


long  as  it  is  held  and  owned  by  the  county. 
Wliere  it  is  conveyed  by  the  county  after  the 
close  of  the  assessment,  it  should  be  passed 
as  not  subject  to  taxation  for  that  year :  Sully 
V.  Poorbaugh,  45-453. 

61.  Swamp  lands  belonging  to  one  county 
situated  in  another  would  be  exempt  from 
taxation  were  it  not  for  the  provision  inserted 
in  Ck)de,  §  801,  declaring  such  lands  taxable: 
Guthrie  County  v.  Carroll  County,  34^108. 

02.  Property  devoted  to  public  use: 
Property  devised  to  trustees  of  a  town  in 
trust  for  the  improvement  of  a  public  park, 
to  be  held  as  a  perpetual  fund  for  that  pur- 
pose, interest  and  revenues  only  to  be  used, 
is  not  exempt  from  taxation  in  the  hands  of 
such  trustees.  To  be  exempt,  the  property 
in  such  case  must  be  devoted  entirely  to  pub- 
lic use  and  not  held  for  pecuniary  profit: 
Mitchellville  v.  Board  of  Supervisors,  64-554. 

03.  The  exemption  of  the  property  of  a 
school  district,  used  for  school  purposes, 
from  taxation,  by  reason  of  its  being  prop- 
erty devoted  to  a  public  use,  extends  only  to 
general  taxes  and  does  not  relieve  it  from  a 
special  tax  assessed  by  a  municipal  corpora- 
tion within  which  it  is  situated,  for  building 
sidewalks:  Sioux  City  v.  Independent  School 
Dist,,  55-150. 

04.  The  property  of  a  water  company 
which  is  authorized  to  furnish  water  to  a  city 
and  its  citizens,  its  rates  being  under  the  con- 
trol of  the  council  and  its  property  being 
subject  to  be  bought  by  the  city  at  a  certain 
price,  is  not  public  property  in  such  sense  as 
to  be  exompt  from  taxation :  Appeal  of  Des 
Moines  Water  Co.,  48-324. 

05.  Property  of  educational  and  religions 
institutions:  The  residence  of  a  professor 
owned  by  a  college,  and  a  parsonage  owned 
by  a  church,  are  so  devoted  to  the  appropriate 
objects  of  such  institutions  as  to  be  exempt , 
from  taxation :  Trustees  of  Griswold  College 
V.  State,  46-375. 

00,  Where  the  officiating  pastor  of  a  church 
held  the  lep^al  title  to  certain  lots  in  his  own 
name,  and  allowed  the  same  to  be  used  by 
such  church  and  the  school  connected  there- 
with, without  charge,  Jield,  that  the  property' 
was  not  exempt  from  taxation :  Laurent  r. 
Mvjicatine,  59-404. 

07.  Property  conveyed  to  a  religious  so- 
ciety as  a  gift,  with  no  conditions  as  to  the 
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use  to  which  it  shall  be  devoted,  remaining 
vacant  and  unimproved  to  the  time  of  taxa- 
tion and  sale,  is  not  exempt;  Kirk  v,  St, 
Thomas  Church,  70-287. 

68.  Where  property  was  acquired  by  a  re- 
ligious institution,  under  such  circumstances 
as  to  be  exempt  from  taxation,  but  had  al- 
ready been  subject  to  taxation  for  seven 
months  of  the  year,  held^  that  its  acquisition 
by  such  association  did  not  relieve  it  from 
liability  for  the  taxes  of  the  year  in  which  it 
was  thus  procured:  First  Cong.  Church  v. 
Linn  County,  70-396. 

69.  The  exemption  from  taxation  in  such 
a  case  was  not  intended  to  act  retrospect- 
ively, and  exempt  from  prior  taxes  or  prior 
liability  for  taxes,  but  only  to  exempt  the 
property  from  future  liability :  Ibid. 

70.  Burying  grounds:  As  to  a  certain 
portion  of  property  in  controversy,  which 
it  was  shown  was  used  as  a  burying  ground, 
h^ldf  that  it  was  exempt  from  taxation 
and  a  tax  sale  thereof  was  void;  but  as 
to  the  balance  of  the  property,  which  was 
held  in  trust  for  a  church  but  not  used  as 
church  property,  lield,  that  it  was  not  ex- 
empt :  Mulroy  v.  Churchman,  62-238. 

71.  Property  of  charitable  and  benevo- 
lent societies:  Where  a  charitable  society 
invested  its  "widows*  and  orphans'  fund" 
in  real  property,  which  was  leased  for  busi- 
ness purposes,  the  proceeds  being  strictly 
applied  to  the  proper  objects  of  the  fund, 
Jield,  that  such  property  was  not  exempt 
from  taxation:  Fort  Des  Moines  Lodge  v. 
Polk  County,  5^34. 

72.  Tools:  The  term  **  tools  "  in  the  statu- 
tory provision  (Code,  §  797)  exempting  from 
taxation  **  farming  tools,  .  .  .  and  the 
tools  of  any  mechanic  not  in  either  case  to 
exceed  three  hundred  dollars  in  value,"  held, 
to  include  the  press,  types,  imposing  stones 
and  other  implements  of  a  printer  necessary 
to  carry  on  his  business :  Smith  v,  Osburn, 
53-474. 

73.  Property  of  Insane  persons:  Where 
the  assessor  omits  to  assess  the  land  of  an  in- 
sane person  on  the  ground  that  it  is  within 
the  exemption  of  the  statute  in  favor  of  per- 
sons who,  by  reason  of  age  or  inflrniity,  are 
unable  to  contribute  to  the  public  revenue, 
the  treasurer  has  no  authority  to  enter  such 
land  for  taxation,  the  act  of  the  asbessor  be-  I 


ing  only  reversible  by  the  board  of  equaliza- 
tion :  Ordway  v.  Smith,  53-589. 

74.  Constraction  of  exemptions:  The  leg- 
islature having  declared  the  liability  of  prop- 
erty to  taxation,  courts  are  not  justified  in 
indulging  in  fine  distinctions  in  defeating 
the  legislative  will.  The  exemption  must 
rest  upon  some  clear  and  just  ground :  Morse- 
man  V.  Younkin,  27-850. 

75.  A  statute  exempting  property  from  ex- 
ecution or  order  o{  sale  upon  a  judgment  or 
decree  of  court  cannot  be  construed  to  ex- 
empt it  from  taxes,  or  sale  therefor :  Slane  v, 
McCarroll,  40-61. 

76.  If  property  taxable  under  a  previous 
general  statute  is  afterwards  claimed  to  be 
exempted  by  the  later  statute,  the  exemp- 
tion must  be  shown  to  be  clearly  and  un- 
equivocally expressed :  Davenport  Nat.  Bank 
V.  Mittelbuseher,  4  McCrary,  361. 

77.  An  exemption  from  taxes  being  an  ex- 
ception is  strictly  construed ;  therefore,  held, 
that  such  exemption  applied  only  to  general 
taxes  and  not  to  special  assessments  for  local 
improvements :  Cassady  v.  Hammer,  62-359. 

78.  Taxation  is  the  rule,  exemption  the  ex- 
ception, and  the  statute  under  which  exemp- 
tion is  claimed  should  therefore  be  strictly 
construed:  Trustees  of  Griswold  College  %\ 
State,  46-275;  Sioux  City  v.  Independent 
School  Dist.,  55-150. 

79.  Exemption  from  taxation  is  not  in  the 
nature  of  a  ccmtract  between  the  state  and 
the  property  owner,  and  does  not  prevent 
subsequent  legislation  altering  the  law  and 
removing  the  exemption :  Shiner  v,  Jacobs, 
62-^92. 

80.  Therefore,  held,  that  an  exemption  to 
the  owner  of  land  by  reason  of  the  planting 
of  trees  thereon  might  be  limited  by  a  sub- 
sequent statute  applicable  to  land  planted  be- 
fore the  passage  of  a  later  act :  Ibid. 

81.  Action  granting  exemption:  The  ac- 
tion of  the  board  of  supervisors  in  granting 
exemption  can  only  be  reviewed  on  appeal 
or  certiorari  and  not  by  injunction :  District 
Tp  V.  Brown,  47-25. 

82.  Where  a  tax  payer  makes  appHcatioD, 
after  he  has  paid  his  taxes,  to  have  them  re- 
funded by  reason  of  the  statutory  provision 
(Code,  §  800)  in  behalf  of  a  person  whose 
building,  crops  or  other  property  has  been 

destroyed  by  fire,  etc.,  the  treasurer  may  re- 
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fuse  to  pay  such  rebate  on  a  simple  order  by 
the  board  that  it  be  refunded  without  a  di- 
rect order  upon  him  to  that  effect :  Crosby  v, 
Floete,  65-370. 

88.  Tux  sale  of  exenipt  property:  The 
purchaser  at  tax  sale  of  property  exempt 
from  taxation  acquires  no  lien  thereon  for 
taxes  voluntarily  paid  for  subsequent  years, 
although  the  property  had  passed  to  a  third 
person  who  could  not  claim  the  exemption : 
Byington  v.  Wood,  12-479. 

m.  Method  of  listing  and  assess- 
ment; TAX  LIST. 

S4.  Assessment  essential :  The  assessment 
or  recorded  valuation  of  property  by  an  offi- 
cer having  power  to  make  such  assessment 
or  valuation  is  an  indispensable  step  in  the 
exercise  of  the  taxing  power.  Such  recorded 
valuation  constitutes  the  basis  of  the  levy, 
and  without  it  there  cannot  properly  be  a 
levy.  It  is  the  tax  payer's  right  to  have  the 
amount  of  his  tax  entered  upon  the  record 
provided  by  law  for  the  same,  that  he  may 
know  in  advance  the  amount  which  can  be 
collected,  and  govern  himself  accordingly. 
It  is  not  enough  that  the  alleged  tax  is  a 
proportionate  part  of  the  burden  which  his 
property  may  be  called  upon  to  bear :  Worth- 
ington  v.  Whitman,  67-190. 

85.  Therefore,  held,  that  where  the  as- 
sessor had  failed  to  assess  tlie  personal  estate 
of  a  person  deceased,  the  treasurer  could  not 
recover  the  taxes  on  the  property  of  the  es- 
tate by  presenting  a  claim  therefor  to  tlie 
executor  for  allowance :  Ibid, 

S6,  The  county  cannot  recover  from  the 
estate  of  decedent  under  a  claim  that  his 
property  was  not  all  assessed  for  taxation,  the 
amount  claimed  not  being  based  upon  any 
actual  assessment  or  levy :  Appanoose  County 
V.  Vermilion,  70-306. 

87.  Time  and  manner:  It  is  competent 
for  the  legislature  to  provide  that  one  kind  of 
property  shall  be  assessed  once  in  two  years, 
and  another  kind  assessed  every  year.  It  is 
also  competent  to  provide  that  property  be- 
longing to  railway  companies  shall  be  as- 
sessed in  a  different  manner  than  the  same 
kind  of  property  belonging  to  other  owners, 
or  that  the  property  of  railway  companies 
shall  be  assessed  by  a  special  tribunal  pro- 


vided by  statute:   Central  Iowa  JB.  Co,  v. 
Board  of  Supervisors,  67-199. 

88.  Erldence:  A  book  shown  to  be,  in 
fact,  the  assessment  book  of  the  township,  is 
receivable  in  evidence,  although  it  does  not 
show  the  name  of  the  assessor  nor  that  he 
was  sworn :  Broum  t\  Scott,  34-575. 

89.  In  the  absence  of  any  showing  to  the 
central  y,  it  will  be  presumed  that  the  entry 
of  taxes  upon  the  tax  list  was  made  at  the 
proper  time  and  by  lawful  authority :  SUcott 
V,  McCarty,  62-161. 

90.  Where  it  was  sought  to  show  that  a 
tax  deed  was  void  because  the  property  had 
not  been  assessed  for  the  year  for  which  it 
was  sold  for  taxes,  held,  that  evidence  that 
no  assessment  books  for  the  vear  were  found 
in  the  proper  office  t'wenty  years  afterward 
was  not  sufficient  to  overcome  the  presump- 
tion in  favor  of  the  regularity  of  the  tax  deed 
confirmed  by  the  fact  that  the  land  appeared 
on  the  tax  lists  for  that  year:  Slocum  r. 
Slocum,  70-259. 

91.  By  wrong  assessor:  Where  an  assessor, 
elected  for  an  incorporated  town,  assessed 
land  not  situated  within  the  town  limits, 
held,  that  the  assessment  so  far  as  it  included 
land  outside  of  the  town  was  illegal,  even 
though  the  officer  was  an  assessor  de  faxdo, 
and  that  a  sale  for  taxes  based  upon  such 
assessment  was  void :  Bailey  v.  Fisher,  88- 

9t!.  Approval  of  assessment:  Under  the  act 
of  1841,  providing  that  after  the  assessment 
roll  was  corrected  the  same  should  be  laid  be- 
fore the  board  of  supervisors,  and  if  found  to 
be  correct  the  board  should  accept  it  in  writ- 
ing on  the  back  thereof,  Tield,  that  an  entry 
showing  that  the  assessment  roll  was  exam- 
ined by  the  board  and  ordered  to  be  filed  by 
the  clerk  was  not  sufficient  to  show  conaph- 
ance  with  the  law,  and  that  a  sale  for  taxes 
thereunder  was  invalid:  Raybum  v,  Kuhl, 
10-92. 

98.  Irregularity;  The  tax  payer  will  not 
be  granted  relief  on  account  of  irregularity 
in  the  assessment,  where  it  does  not  appear 
that  the  assessment  was  excessive  or  unjust : 
Litchfield  v,  Hamilton  County,  40-66. 

94,  The  question  as  to  what  is  a  mere  ir- 
regularity in  exercising  the  taxing  power  is 
of  such  character  that  each  case  must  be  de- 
termined upon  its  own  peculiar  facts  and 
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circumstances:  Capital  City  Gas  Light  Co, 
V,  Charter  Oak  Ins,  Co.,  51-31. 

9S.  Where  personal  property  was  owned 
jointly  by  several  persons,  the  respective  in- 
terest of  each  not  being  readily  ascei'tainable, 
and  was  assessed  to  one  of  such  owners  alone, 
held,  that  no  part  of  such  assessment  was  il- 
legal: Meyer  v,  Dubuque  County,  49-193. 

9&  Caratire  act:  Hddy  that  a  statute 
authorizing  an  assessment  to  be  made  in 
1858  for  the  taxes  of  1857  rendered  valid  an 
assessment  made  in  that  manner :  Peirce  v, 
Weare,  41-378. 

07.  Beal  estate :  Real  estate  not  liable  to  as- 
sessment at  the  time  the  assessment  is  closed 
should  be  passed  without  assessment  that 
year :  Sully  v.  Poorbaugh,  45-453 ;  Des  Moines 
Nav,  <Sb  R.  Co.  v,  Polk  County,  10-1 ;  Tall- 
man  v.  Treasurer  of  Butler  County,  12-531. 

98.  The  land,  buildings,  machinery  or 
water-mains  of  a  water  company  are  all 
real  estate  atid  appurtenant  to  the  lot  on 
which  the  main  works  are  located,  and  are 
to  be  assessed  in  that  township  although  the 
mains  extend  into  another  township:  Ap- 
peal of  Des  Moines  Water  Co,,  48-324. 

99.  Thus,  also,  gas-mains  and  pipes  are  ap- 
purtenant to  the  lots  on  which  the  gas-works 
are  situated :  Capital  City  Gas  Light  Co.  v. 
Cluarter  Oak  Ins.  Co,,  51-31. 

100.  The  entry  by  the  assessor  upon  his 
list  of  town  lots  by  number  is  a  sufficient  de- 
scription to  embrace  not  only  the  lots  proper, 
but  everything  appurtenant  thereto :  Ibid. 

101.  Where  a  guardian  under  authority 
of  court  to  make  a  sale  of  real  property 
j^eed  with  the  proposed  purchaser  that  the 
conveyance  and  purcliase  money  mortgage 
should  be  dated  back,  and  in  such  form  the 
sale  was  confirmed  by  the  court,  held,  that 
taxes  on  the  property  for  the  period  between 
the  date  of  the  conveyance  and  the  confirm- 
ance  of  the  sale  could  not  be  assessed  against 
such  purchaser:  Ordway  v.  Smith,  53-589. 

102.  There  can  be  no  new  and  independ- 
ent valuation  of  real  property  by  the  assessor 
in  even  numbered  years,  unless  it  be  as  to 
such  as  has  been  omitted  in  the  previous  as- 
sessment. Even  as  to  such  property  it  is 
doubtful  whether  the  assessor  has  anything 
to  do  therewith.  As  a  matter  of  convenience 
he  might  Ust  it,  but  he  is  not  required  to  do 
even  tliis:  Snell  v.  Fort  Dodge,  45-564. 


103.  Improvements  made  upon  real  estate 
during  the  first  year  after  an  assessment  can- 
not  be  taxed  until  the  next  regular  assess- 
ment, although  the  personal  property  of  the 
owner  subject  to  taxation  is  decreased  by 
that  mucb.  Notwithstanding  the  provision 
that  **all  taxable  property  shall  be  taxed 
each  year,"  the  enhanced  value  of  real  estate 
should  not  be  regarded  as  taxable  property 
until  the  real  estate  is  assessed  in  the  manner 
provided :  Richards  v.  Wapello  County,  48- 
507. 

104.  A  party  cannot  complain  that  he  is 
prejudiced  in  the  fact  that  his  land  and  im- 
provements thereon,  which  constitute  a  part 
of  the  realty,  are  assessed  separately :  Robert- 
S071  V.  Anderson,  57-165. 

105.  Nursery  stock  is  not  personal  prop- 
erty, but  a  part  of  the  realty,  and  should  be 
inchided  with  the  realty  in  making  the  as- 
sessments: Wilson  V.  Okiss  County,  6^147. 

106.  However,  the  rate  of  taxation  upon 
realty  and  personalty  being  the  same,  field, 
that  the  valuation  of  such  stock  as  person- 
alty instead  of  realty  under  an  aggregate 
valuation  was  an  irregularity  which  should 
have  been  corrected  by  an  application  to  the 
board  of  equalization,  and  did  not  authorize 
an  injunction  against  the  collection  of  such 
taxes:  Ibid. 

107.  Provisions  as  to  the  assessment  of 
real  estate  are  not  applicable  to  the  assess- 
ment of  the  right  of  way  of  a  railroad  com- 
pany.  The  entire  property  of  the  railway 
company  is  to  be  assessed  as  personal  prop- 
erty each  year:  Central  Iowa  R.  Co,  v. 
Board  of  Supervisors,  67-199. 

See  further  as  to  taxation  of  railway  prop- 
erty, infra,  §§  158-175. 

108.  Description:  A  description  of  prop- 
erty as  the  "  N.  W.  part  of  the  N.  E.  i  of  the 
N.  E.  i,  containing  three  acres,"  is  not  suffi- 
cient to  support  a  tax  title:  Roberts  v.  Deeds, 
57-820. 

109.  Where  it  is  admitted  that  property  is 
subject  to  taxation  and  lawfuUy^  assessed, 
mere  insufficiency  in  the  description  under 
which  it  is  assessed  to  enable  a  stranger  to 
identify  it  will  not  defeat  the  tax :  Shaw  v. 
Orr,  30-355. 

110.  Under  a  previous  statute,  held,  that 
the  fact  of  non-assessment  might  be  shown 
to  defeat  the  tax  title ;  and  if  the  description 
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of  the  propertj  assessed  did  not  cover  the 
description  of  the  property  conveyed  in  the 
deed,  there  was  no  assessment  in  fact:  Im- 
megari  v.  OorgaSj  41-489. 

111.  Personal  property:  A  tax  hased 
upon  an  assessment  of  personal  property  to 
the  person  owning  the  same  at  the  time  of 
assessment,  bat  who  did  not  own  it  on  Jan- 
uary Ist  preceding,  is  illegal  and  its  collec- 
tion may  be  enjoined.  Personal  property 
brought  into  the  state  after  January  Ist  is 
not  taxable  for  that  year:  Wangler  v.  Black 
Hawk  County,  56-884. 

112.  A  person  should  not  be  assessed  for 
any  year  upon  personal  property  not  owned 
by  him  on  the  1st  day  of  January  of  such 
year:  Taekaberry  v.  Keokuk,  82-155. 

118.  The  rule  as  to  the  place  of  taxing 
movable  property  is  hard  to  fix,  but  it  is  not 
a  correct  rule  that  such  property  is  to  be 
taxed  in  the  township  where  it  is  on  the  1st 
of  January:  Rhyno  v,  Madison  County, 
48-632. 

114.  Asa  general  rule  personal  property 
is  taxed  where  the  owner  resides :  Ameni  v. 
Humphrey,  3  G.  Gr.,  255. 

115.  Moneys  and  credits  are  assessable  and 
taxable  at  the  place  of  the  owner's  residence 
and  not  elsewhere,  and  an  assessment  at  an- 
other place  is  void :  Barber  r.  Farr,  54-57. 

116.  A  debt  of  which  a  note  is  evidence  is 
subject  to  taxation  where  the  cre<litor  re- 
sides, although  the  note  itself  is  deposited  in 
another  state  for  safe  keeping:  Hunter  v. 
Board  of  Supervisors,  33-376. 

117.  Where  plaintiff  had  been  residing 
with  his  family  at  Osceola  but  afterwards 
went  to  Chicago,  engaging  in  business  there 
without  removing  his  family,  heldy  that  he 
was  still  subject  to  taxation  in  Osceola :  Nu- 
gent V.  Bates,  51-77. 

118.  Facts  in  a  particular  case  as  to  domi- 
cile and  residence /ie/<2  sufficient  to  show  that 
the  property  of  plaintiff  was  not  assessable 
in  the  township  where  he  was  assessed :  Bab- 
cock  V.  Township  Board  of  Equalization, 
65-110. 

119.  Property  in  transitu  from  or  through 
a  state  cannot  be  taxed.  Hence,  com  cribbed 
in  Iowa  as  an  incident  to  its  shipment 
through  or  from  the  state  is  not  taxable.  If, 
however,  it  is  put  in  cribs  with  no  purpose 
of  immediate  shipment,  but  to  wait   the 


future  course  of  the  markets,  or  for  the  pur- 
pose of  avoiding  taxation,  the  transit  will 
be  considered  as  at  an  end :  Ogilvie  v.  Crauy 
ford  County,  2  McCrary,  148. 

120.  The  personal  property  of  a  decedent 
should,  as  a  rule,  be  assessed  in  the  county 
of  which  he  died  a  resident,  and  not  in 
the  county  where  the  executor  resides: 
McGregor's  Ex'rs  v,  Vanpel,  24^486. 

121.  Property  which  a  party  is  required 
by  law  to  assist  in  listing  as  distinct  from  his 
own  includes  personal  property  which  he 
holds  in  a  fiduciary  capacity  as  executor  or 
trustee,  and  therefore  personal  property  of  a 
decedent  who  was  a  resident  of  the  county 
at  the  time  of  his  death,  in  the  hands  of  his 
executor,  should  be  assessed  in  the  township 
of  the  residence  of  such  executor :  Cameron 
V.  Burlington,  56-320. 

122.  A  stock  of  merchandise  located 
within  a  district  should  be  taxed  there  for 
school  purposes,  although  the  owner  resides 
in  a  different  district :  Anient  v,  Humphrey, 
3  G.  Gr.,  255;  Lemp  v,  Hastings,  4  G.  Gr., 
448. 

12B.  If  personal  property  has  no  estab- 
lished locality,  and  is  used  in  doing  business 
in  a  county  or  district  in  which  the  owner 
does  not  reside,  it  is  to  be  listed  and  assessed 
at  the  place  at  which  the  owner  resides ;  but 
if  it  has  a  known  locality,  and  is  used  in 
doing  business  in  that  locality,  it  must  be 
listed  and  taxed  in  the  county  or  district 
where  it  is  thus  used :  Lemp  v,  Hastings,  4 
G.  Gr.,  448. 

124.  Where  a  tax  payer  sought  by  replevin 
to  recover  a  horse  seized  for  municipal  taxes, 
held,  that  he  could  not  recover  in  the  absence 
of  an  averment  that  the  personal  property  on 
which  such  tax  was  levied  was  not  habitually 
used  within  the  city :  Buell  v,  Schaale,  39- 
293. 

125.  Situs:  Where  personal  property 
within  a  city  is  owned  by  a  non-resident,  the 
officer  or  agent  who  has  control  thereof 
stands  in  the  place  of  the  owner,  and  its  situs 
as  to  taxation,  unless  otherwise  prescribed,  is 
his  place  of  business:  Dubuque  v.  Illinois 
Cent  R.  Co.,  39-56,  67. 

126.  it  is  the  province  of  the  general  as- 
sembly to  determine  what  property  actually 
in  the  state  is  taxable.  Money  loaned  and  in. 
vested  within  the  state  and  under  the  am- 
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trol  and  management  of  an  agent  here  may 
be  taxed  under  the  provisions  of  statute: 
Hutchinson  v.  Board  of  Equalization,  6^-85. 

127.  Notes  which  are  left  in  another  state 
for  safe-keeping  are  still  subject  to  taxation 
in  this  state  to  the  owner  residing  here.  The 
debts  exist  independently  of  the  notes  them- 
selves, and  follow  the  owner,  though  as  to 
moneys  and  credits  under  the  control  of  an 
agent  in  another  stdte  for  the  purpose  of  in- 
vestment for  profit,  the  rule  might  be  differ- 
ent :  Hunter  v.  Board  of  Supervisors,  8^-376. 

128.  Mortgaged  property:  While  prop- 
erty which  is  under  mortgage  or  lease  may 
be  assessed  to  the  mortgagor,  the  mort- 
gage itself  is  to  be  assessed  as  personal  prop- 
erty to  the  mortgagee,  and  if  he  be  a  non- 
resident it  cannot  be  assessed  in  this  state: 
Davenport  v.  Mississippi  <Sb  M,  IL  Co,,  1^ 
689. 

129.  A  purchase-money  mortgage  is  not 
exempt  from  taxation.  To  tax  such  security 
is  not,  at  least  as  to  the  person  owning  the 
mortgage,  double  taxation :  McGregor's  Ex'rs 
V,  Vanpel,  24-486. 

180.  Under  pai'ticular  facts  indicating  that 
conveyance  of  real  property  to  a  t^x  payer 
was  intended  as  between  the  parties  merely 
as  security  for  a  loan,  lield,  that  the  boai*d 
of  equalization  was  authorized  to  assess  the 
property  to  the  former  owner,  and  the  pur- 
chase price  to  the  presumed  purchaser  as 
moneys  and  credits:  Waller  v,  Jaeger,  89- 
228. 

181.  Bond  for  a  deed:  Where,  under  a 
bond  for  a  deed  or  instrument  of  a  similar 
nature,  the  vendee  goes  into  possession  as 
owner  and  becomes  liable  for  the  taxes, 
the  grantor  should  be  taxed  for  the  unpaid 
purchase  money  as  moneys  and  credits: 
Meyer  v.  Dubuque  County,  49-193. 

182.  Moneys  and  credits:  Where  the 
owner  of  a  farm  had  made  an  executory  oral 
agreement  to  convey  the  same  at  a  future 
time,  a  part  of  the  consideration  being  paid, 
the  balance  to  be  paid  at  the  time  of  convey- 
ance, held,  that  the  unpaid  purchase  money 
was  a  credit  within  the  meaning  of  this  sec- 
tion, although  payment  could  not  be  de- 
manded until  conveyance  was  tendered:  Per- 
vine  V.  Jacobs,  64-79. 

138.  Deducting  debts:  The  statutory  pro- 
vision (Ck>de,  g  1814}  allowing  a  deduction  of 


debts  in  the  assessment  of  moneys  and  cred- 
its is  not  in  conflict  with  the  constitutional 
prohibition  against  local  or  special  laws  for 
the  assessment  or  collection  of  taxes :  Maeh- 
lot  V.  Davenport,  17-879. 

184.  Where  the  tax  payer  having  been 
acting  as  an  agent  for  a  non-resident  for  the 
loaning  of  money,  and  having  been  taxed  as 
agent  for  such  money,  executed  notes  to  the 
persons  who  bad  been  principals,  by  which 
he  became  personally  liable  as  borrower  for 
the  money  in  his  hands  for  investment,  and 
then  set  ofif,  as  against  such  money  in  his 
hands,  the  amount  of  his  individual  in- 
debtedness on  the  obligations  thus  executed, 
held,  that,  it  not  appearing  that  there  ^as 
any  fraud  nor  want  of  good  faith,  he  was  not 
subject  to  assessment  for  such  property,  the 
amount  of  his  indebtedness  being  greater 
than  the  amount  of  his  moneys  and  credits 
as  thus  estimated :  Hutchinson  v.  Board  of 
Equalization,  67-^7. 

185.  Whether  a  tax  payer  is  entitled  to 
have  an  acknowledgment  of  indebtedness 
entered  into  by  him  deducted  from  the 
amounts  of  moneys  and  credits  which  he  is 
required  to  list  for  assessment  depends  upon 
whether  it  is  founded  upon  an  actual  con- 
sideration. If  it  is  founded  upon  such 
consideration,  and  evidences  an  actual  in- 
debtedness, he  is  entitled  to  have  it  deducted 
regardless  of  the  motive  which  may  have  in- 
fluenced him  to  incur  the  obligation :  Hutch- 
inson V,  Board  of  Equalization,  67-18 i. 

180.  Where  property  of  a  non-resident  was 
under  the  control  and  management  of  an 
agent  in  the  state,  within  tlie  provision  of 
Code,  g  817,  held,  that  the  fact  that  he  gave 
a  note  to  his  principal  for  the  amount  of  such 
notes  for  the  purpose  of  exempting  them 
from  taxation,  such  note  not  representing 
any  real  indebtedness,  would  not  entitle  such 
agent  to  deduct  from  the  amount  of  the  notes 
under  his  control  the  amount  of  such  ficti- 
tious indebtedness :  HutchinBon  v.  Board  of 
Equalization,  66*85. 

187.  Property  in  the  hands  of  agent:  Un- 
der the  statutory  provision  (Code,  §  817)  any 
person  who,  as  agent  of  another,  has  under  his 
control  and  management  money,  notes,  cred- 
its, or  personal  property  belonging  to  such 
other  person,  with  the  view  of  investment,  or 
loaning  or  using  for  x>ecuniary  profit,  is  re- 
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qaired  to  list  the  same,  and  such  agent  will 
be  personally  liable  for  the  tax  thereon: 
Hunter  v.  Board  of  Supervisors,  88-876. 

188.  These  provisions  are  not  unconstitu- 
tional. The  property  involved  being  pro- 
tected by  the  laws  of  the  state  to  the  same 
extent  as  any  other  property,  and  the  rate  of 
taxation  being  the 'same,  it  cannot  be  said 
that  the  property  may,  by  such  provision,  be 
appropriated  to  public  use  without  compen- 
sation: Hutehins&n  v.  Board  of  Equaliza^ 
turn,  «ft-35. 

139.  Although  for  some  purposes  the  situs 
of  moneys  and  credits  is  deemed  to  be  where 
the  owner  resides,  yet  such  property  may  be 
d^med  within  the  state  for  the  purpose  of 
taxation  and  mav  be  taxable  as  well  as  other 
kinds  of  personal  property  situated  within 
the  state  under  the  control  and  management 
of  an  agent :  7&id. 

140.  An  agent  cannot  escape  taxation  on 
the  money  thus  under  his  management  and 
control  by  executing  to  his  principal  a  note 
for  the  amount  of  such  money  not  represent- 
ing any  real  indebtedness  on  the  part  of  the 
agent.  Such  fictitious  indebtedness  would 
not  be  within  the  statutory  provision  allow- 
ing a  setting  off  of  debts  as  against  moneys 
and  credits :  Ibid. 

141.  In  a  particular  case,  held,  that  the 
party  did  not  have  such  possession,  manage- 
ment and  control  of  the  property  of  another 
as  agent  in  such  sense  as  to  make  him  liable 
for  taxes  thereon:  Hutchinson  v.  Board  of 
Equalization,  67-182. 

142.  Stock  of  merchant:  A  person  en- 
gaged in  buying  and  packing  pork  is  a  mer- 
chant within  the  nieaning  of  Code,  §  815, 
and  the  fact  that  the  property  is  held  with  a 
view  of  selling  it  out  of  the  state  does  not 
affect  the  liability  of  the  owner  to  taxation 
upon  such  property.  The  fact  that  the  prop- 
erty was  purchased  on  credit  or  on  borrowed 
capital  will  not  relieve  the  owner  from  tax- 
ation thereon.    His  debts  can  only  be  de- 

'dactedfrom  his  moneys  and  credits :  McConn 
V.  Roberts,  25-153. 

148.  Corporate  property  and  stocks:  The 
real  property  of  a  private  corporation  for 
pecuniary  profit  is  taxable  as  other  property, 
and  the  shares  of  stock  in  such  companies  are 
also  taxable  under  Code,  §  813 ;  whether  both 
may  be  taxed  at  onoe,  and  whether  that 


would  be  double  taxation,  quoBre:  Appeal  of 
Des  Moines  Water  Co,,  48-824. 

144.  Although  the  taxation  of  the  prop- 
erty of  a  corporation  to  the  corporation,  and 
the  shares  of  its  capital  stock  to  its  stock- 
holders, may  amount  to  double  taxation,  yet 
such  a  provision  is  not  unconstitutional: 
CooA?  V,  Burlington,  59-251. 

145.  Insurance  companies:  Premiums  re- 
ceived by  an  insurance  company,  being  a 
gross  income,  are  not  taxable  property  so  as 
to  permit  of  a  tax  levy  thereon  by  a  municipal 
corporation  under  an  authority  to  collect  taxes 
upon  **  taxable  property : "  Dubuque  v.  North- 
western L.  Ins,  Co,,  29-9;  Burlington  v. 
Putnam  Ins,  Co.,  81-102. 

146.  Banks:  The  clause  of  the  section  as 
amended,  **  tlie  average  value  of  the  moneys 
and  credits  which  have  been  in  the  possession 
or  under  the  control  of  such  person  .  .  . 
shall  be  listed  for  taxation,**  does  not  author- 
ize the  assessor  to  assess  against  a  bank  the 
average  of  deposits  during  the  preceding 
year:  Branch  v,  Marengo,  43-600. 

147.  On  an  appeal  from  the  decision  of 
the  board  of  equalization  with  reference  to 
taxation,  held,  that  capital  employed  by  a 
banker  consisting  of  bonds  and  treasury 
notes  of  the  United  States  was  not  taxable, 
and  that  the  excess  of  his  deposits  and  bills 
payable  over  his  cash  and  bills  receivable 
could  be  deducted  from  his  moneys  and 
credits:  Campbell  v,  Centerville,  69-489. 

148.  Shares  of  a  stockholder  in  a  bank  in- 
corporated under  the  general  incorporation 
laws  are  to  be  taxed  to  the  owner  as  his  in- 
dividual property:  Henkle  v,  Keota,  68-834. 

140.  Under  the  provisions  of  the  Code  of 
'51,  held,  that  a  banking  corporation  doing 
business  within  the  limits  of  the  state  was 
s  bject  to  the  payment  of  municipal  taxes : 
McGregor  v.  McGregor  Branch  of  State 
Bank,  12-79. 

150.  So  much  of  the  capital  stock  of  a 
savings  bank  as  is  invested  in  United  States 
bonds  is  exempt  from  taxation  by  the  state : 
German  Am,  Savings  Bank  v,  Burlington, 
54-609. 

151.  Previous  statutory  provisions  as  to 
taxation  of  shares  in  national  banks  held  in- 
operative for  the  reason  that  the  capital  and 
not  the  shares  of  stock  of  state  banking  in* 
stitutions  were  under  the  state  statutes  then 
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existing  subject  to  taxation,  and  therefore, 
under  the  national  banking  act,  sliai'es  of 
stock  in  national  banks  could  not  be 
taxed:  Hubbard  v.  Board  of  Supervisors, 
23-130;  Olnistcad  v.  Board  of  SupervisorSf 
24-33;  Lauman  v.  Des  Moines  County,  29- 
310. 

152.  But  under  subsequent  state  statutes, 
held,  that  shares  in  state  banks  became  sub- 
ject to  taxation  so  that  stock  in  national 
banks  became  taxable :  Morseman  v.  Youn- 
kin,  27-350. 

U8.  Although  15  G.  A.,  ch.  60,  §  28 
(McClain's  Ann.  Stat.,  319),  provides  a  new 
method  for  the  taxation  of  savings  banks, 
yet  the  difference  in  such  methods  of  taxa- 
tion as  to  savings  banks  and  national  banks 
does  not  constitute  a  discrimination  in  tax- 
ation as  against  national  banks  so  as  to 
render  the  provisions  as  to  taxation  of  such 
banks  unlawful  under  the  national  banking 
act:  Davenport  Nat.  Bank  v.  Board  of 
Equalization,  64-140. 

154.  Until  the  supreme  court  of  Iowa  shall 
put  a  different  construction  upon  Code, 
§  813,  the  federal  courts  hold  that  it  does 
not  exempt  shares  of  stock  in  savings  banks 
from  taxation  altogether,  but  the  statute 
above  referred  to,  and  the  provisions  of  the 
Ckxle  in  regard  tp  savings,  banks  constinied 
together,  mean  that  the  stockholder  shall 
pay  taxes  on  his  shares  of  stock  at  least 
to  the  extent  that  there  is  no  taxation  upon 
the  same  against  the  bank:  Davenport 
Nat,  Bank  v,  Mittelbuscher,  4  McCrary, 
361. 

155.  Under  the  act  of  congress  with  ref- 
erence to  the  taxation  of  national  banks,  the 
shares  of  stock  and  the  real  estate  ot  such 
banks  are  alone  subject  to  taxation.  Per- 
sonal property  belonging  to  such  associations 
cannot  be  taxed:  National  State  Bank  v. 
Young,  25-311. 

156.  The  assessment  against  a  shareholder 
does  not  authorize  the  seizure  of  property  of 
the  bank  for  its  liquidation:  First  Nat,  Bank 
V,  Hershire,  31-18. 

157.  The  bank  is  not  absolutely  liable  for 
the  taxes  upon  shares,  but  to  render  it  liable 
it  must  be  shown  that  it  has,  or  has  had,  divi- 
dends or  other  money  or  property  belonging 
to  the  delinquent  shareholder:  Hersliire  v. 
First  Nat.  Bank,  85-272. 


158.  Railways:  The  right  of  way  of  a  rail- 
road company,  and  land  held  by  it  for  depot 
purposes,  are  subject  to  taxation.  Although 
they  are  taken  for  public  use  they  are  the 
property  of  the  corporation :  Burlington  & 
M,  R,  R,  Co,  V,  Spearman,  12-112. 

159.  Under  the  act  of  1858,  which  made  the 
property  of  a  railway  corporation  taxable 
through  its  shares  of  stock  only,  it  was  held  . 
that  real  property  inside  a  city,  owned  by 
the  company  and  used  as  depot  grounds,  was 
liable  for  sidewalk  tax :  Ibid. 

100.  Under  similar  provisions,  held,  that 
land  owned  by  a  railroad  company  was  not 
taxable  as  real  property :  Faxton  v,  McCosh, 
12-527;  Talinian  v.  Treasurer,  12-531;  Dav- 
enport  v,  Mississippi  <fc  M,  R,  Co,,  12-539; 
Dubuque  <&  S,  C.  R,  Co,  v,  Dubuque,  17- 
120. 

161.  As  to  whether  the  rolling  stock  of  a 
foreign  railroad  company  was  taxable  by  the 
state  in  which  the  manager  of  the  business 
of  the  company  lived  and  had  his  place  of 
business  the  court  was  equally  divided: 
Dubuque  v.  Illinois  Cent.  R.  Co,,  39-56.  See 
also,  on  this  point,  Davenport  t>.  Mississippi 
<fc  M,  R,  Co,,  16-348;  Dubuque  <fc  S,  C,  R. 
Co,  V.  Dubuque,  17-120. 

162.  The  provision  of  the  Code  of  '51,  that 
stock  owned  by  a  non-resident  stockholder  in 
railroad  and  similar  corporations  in  the  state 
should  be  taxable  in  the  county  where  either 
terminus  of  the  road  was  situated,  held  valid : 
Faxton  v,  McCosh,  12-527. 

1G3.  Under  the  provisions  of  the  Revision, 
the  property  of  railroads  was  to  be  assessed 
and  taxed  in  the  same  manner  as  the  prop- 
erty of  individuals :  Iowa  Homestead  Co,  v, 
Webster  County,  21-221. 

164.  The  provisions  of  the  Revision  were 
therefore  not  in  conflict  with  the  constitution 
requiring  corporations  to  be  subject  to  taxa- 
tion the  same  as  individuals :  Ibid, 

165.  Under  a  statute  imposing  a  tax  of 
one  per  cent,  upon  the  gross  earnings  of  rail- 
roads in  lieu  of  all  taxes  for  any  and  all 
purposes,  the  supreme  court  were  equally 
divided  as  to  whether  the  track,  depot 
grounds,  buildings,  etc.,  of  such  corporation, 
situated  within  the  limits  of  a  city,  were 
subject  to  municipal  taxes:  Davenport  v, 
Mississippi  <St  M,  R,  Co.,  16-348;  Dubuque  db 
S,  C.  R,  Co.  V,  Dubuque,  17-120. 
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166.  But  under  a  subsequent  similar  stat- 
ute, AeW,  that  such  property  was  subject  to 
taxation  for  municipal  purposes,  and  that 
the  one  per  cent,  tax  was  only  in  lieu  of  state 
and  county  taxes:  Dunlieth,  etc..  Bridge  Co. 
V.  Dubuque,  32-427;  Davenport  v,  Chicago, 
B,  I,  A  P.  jB.  Co.,  88-638;  Dubuque  v.  Chi- 
cago, D.  <fc  Jf.  R,  Co.,  47-108. 

167.  And  a  subsequent  statute  seeking  to 
release  railway  companies  from  such  taxes 
previously  levied  was  held  unconstitufcional : 
Dubuque  v.  lUinois  Cent  R.  Co.,  89-56; 
Davenport  v.  Chicago,  JR.  7.  dr  P.  R.  Co., 
3&-633. 

168.  The  provisions  of  the  present  Code 
^  1317-1323)  are  not  unconstitutional  as  pro- 
riding  for  the  taxation  of  the  property  of  a 
corporation  otherwise  than  that  of  individu- 
als: Dubuque  v,  Chicago,  D.  <Sb  M,  R.  Co., 
47-196. 

169.  However  questionable  it  may  be  as  to 
the  constitutionality  of  provisions  exempting 
railway  companies  from  all  other  burdens  by 
the  payment  of  a  definite  sum  annually, 
whether  that  sum  be  greater  or  less  than  its 
share  of  taxation,  it  is  clear  that  such  an  ex- 
emption does  not  render  void  the  general  tax 
bvied  oa  other  property :  Muscatine  v.  Mis- 
sissippi d:  M,  R.  Co.,  1  Dillon,  536. 

170.  The  order  of  the  board  of  supervisors 
declaring  the  length  of  the  main  track  and 
the  assessed  value  of  the  railroad  lying  within 
each  city,  town,  township  or  lesser  taxing 
district  in  the  county,  and  transmitted  to 
the  city  council  or  trustees  of  each  city  or  in- 
corporated town  or  township,  becomes  the 
basis  for  the  levy  of  taxes  upon  the  railroad 
property  without  such  property  being  placed 
upon  the  assessment  books  of  the  township 
or  dty :  Sioux  City  <fc  St  P.  R.  Co,  v.  Osce- 
ola County,  45-168. 

171.  Although  the  present  statutory  provis- 
ions last  above  referred  to  if  late  to  the  assess- 
ment of  the  right  of  way,  which  is  real 
property,  and  which,  according  to  the  general 
law  as  to  assessments,  would  be  assessed  only 
once  in  two  years,  yet  they  are  not  unconsti- 
tutional, being  applicable  to  all  railway  com- 
panies: Central  Iowa  R,  Co,  v.  Board  of 
Supervisors,  67-199. 

172.  The  right  of  a  railway  company  to 
the  use  of  the  government  bridge  across  the 
Aiississippi  river  at  Davenport,  held  not  as- 


sessable except  as  a  part  of  the  property  of 
the  company  used  in  the  operation  of  its 
road  (Code,  §  808).  Also  held,  that  the  omis- 
sion of  the  executive  council  to  include  the 
same  in  the  assessment  of  the  company 
would  not  give  the  city  of  Davenport  au- 
thority to  assess  and  tax  such  interest :  Chi- 
cago,  R,  I,&P.  R.  Co.  v.  Davenport,  51-451. 
178.  Under  the  statutory  provision  last 
referred  to  as  to  railroad  bridges  across  the 
Mississippi  and  Missouri  rivers,  held,  that  at 
the  time  of  the  passage  of  the  act  the  bridges 
over  these  rivers  were  not  owned  by  the  rail- 
road companies,  and  that  under  this  statute 
all  railroad  bridges  are  to  be  taxed  as  bridges 
and  not  as  a  part  of  the  railroad,  no  matter 
whether  owned  by  the  railroad  compr.nies  or 
by  private  individuals,  and  that  the  tax  is  to 
be  levied  by  the  local  taxing  district:  Chi- 
cago, M.  iSt  St  P,  R,  Co.  V.  Sahula,  19  Fed. 
Rep.,  177. 

174.  While  the  United  States  supreme 
court  has  decided  that  it  is  the  duty  of  the 
Union  Pacific  B.  Co.  to  operate  its  whole 
line,  including  the  bridge  at  Council  Bluffs, 
yet  so  much  of  the  bridge  as  is  in  Iowa  may 
be  taxed  under  the  Code  of  Iowa  as  a  bridge, 
and  not  merely  the  bridge  as  a  part  of  the 
road,  more  especially  since  that  railroad  en- 
joys in  relation  thereto  all  the  substantial 
franchises  of  a  bridge  company :  Union  Pa- 
cific R.  Co.  V.  Pottawattamie  County,  4  Dil- 
lon, 497. 

175.  Sleeping  and  dining  cars:  The  stat- 
ute (17  G.  A.,  ch.  114;  McClain's  Ann.  Stat., 
362)  providing  for  the  taxation  of  railway 
companies  for  sleeping  and  dining  cars  not 
owned  by  them,  operated  over  their  lines, 
held  valid  and  constitutional,  as  subjecting 
such  property  only  to  the  extent  to  which  it 
receives  protection,  and  not  an  interference 
with  interstate  commerce :  Pullman^ s  Palace 
Car  Co.  V.  Twombly,  29  Fed.  Rep.,  658. 

176.  Telegraph  and  telephone  com- 
panies: The  statutory  provisions  applicable 
to  telegraph  companies  (17  G.  A.,  ch.  59; 
McClain's  Ann.  Stat.,  875)  are  also  applicable 
to  telephone  companies :  Iowa  Union  Tele- 
phone Co.  V.  Board  of  Equalization,  67-250. 

177.  Classification  of  property:  Under 
the  statutory  provision  (Code,  §  821)  as  to 
classification  of  property  by  the  board  of  su- 
pervisors for  the  purpose  of  assessment,  like 
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property  is  to  be  put  in  the  same  class :  Ca9- 
aett  V,  Sherwood,  42-623. 

178.  It  is  the  duty  of  the  assessor  to  value 
different  pieces  of  real  property  in  accord- 
ance with  his  own  judgment,  and  it  is  not 
proper  for  the  county  board  of  equalization 
to  fix  the  values  upon  different  classes  of 
real  property :  Burnham  u  Barber,  70-87. 

179.  Therefore  it  is  not  proper  for  the 
board  to  fix  the  valuation  each  assessor  shall 
place  upon  the  different  classes  of  real  prop- 
erty, such  as  improved,  unimproved,  etc. : 
Jbid, 

180.  Aasessmont:  The  fact  that  the  cler- 
ical duty  of  listing  property  is  done  by  an 
assistant  of  the  assessor,  who  fixes  the  values 
in  the  first  instance,  does  not  render  the  as- 
sessment invalid,  where  it  appears  that  the 
assessor  had  a  supervision  over  his  work,  ex- 
amined it  from  tim3  to  time,  and  finally 
adopted  it  as  his  own ;  Snell  v.  Fort  Dodge, 
45-564. 

ISl.  The  assessor  is  not  required  to  ex- 
amine each  forty-acre  tract,  but  of  necessity 
must  arrive  at  the  value  from  information 
derived  from  others,  having  regard  to  the 
elements  of  value  prescribed  by  statute: 
Beeson  v,  Johns,  59-166. 

182.  Befnsal  to  make  oath:  If  a  person 
is  requested  to  make  oath,  as  provided  by 
statute,  to  his  statement  of  property,  and  re- 
fuses, he  is  liable  to  the  forfeiture  imposed. 
It  is  not  necessary  that  the  oath  be  actually 
administered  to  him,  and  he  cannot  escape 
liability  by  showing  irregularities  in  the 
qualification  of  the  assessor,  if  the  officer 
was  such  de  facto.  The  fact  that  the  person 
acting  as  assessor  was  such  officer  and  was 
acting  in  that  capacity  may  be  shown  by  his 
own  testimony:  Washington  County  v, 
MiUer,  14-584. 

188.  Notlee:  It  seems  that  18  G.  A.,  ch. 
109,  §  2  (McClain's  Ann.  Stat,  200),  with  ref- 
erence to  notifying  tax  payers,  is  unconstitu- 
tional for  the  reason  that  the  subject-matter 
thereof  is  not  embraced  in  the  title  of  the 
act:  Henkle  v,  Keota,  68-334. 

184.  Property  of  nnkuown  owners:  It  is 
doubtful  whether  the  assessor  is  required  to 
look  to  the  records  for  the  purpose  of  ascer- 
taining the  state  of  the  title  in  order  to  assess 
real  property  in  the  name  of  the  owner 
thereof.    The  fact  that  he  assesses  a  tract  de- 


scribed as  the  smallest  governmental  subdi- 
vision, to  unknown  owners,  when  in  fact  the 
record  shows  that  it  is  owned  in  two  parcels 
by  different  owners,  will  not  render  the  sale 
in  pursuance  thereof  void:  Coming  Town 
Co,  V.  Davis,  44-622. 

185.  Where  the  same  tract  is  assessed  to 
**  unknown  owner  "  and  also  in  the  name  of 
the  real  owner,  the  former  assessment  is  in- 
valid and  a  sale  thereunder  void :  Nichols  v, 
McQlathery,  43-189. 

186.  Land  of  a  known  owner  need  not  be 
assessed  in  forties,  but  may  be  assessed  in  a 
body:  Corhin  v.  De  Wolf,  25-124;  BuUdey  v. 
Callanan,  82-461. 

187.  It  would  be  presumed  from  the  fact 
that  the  name  of  the  owner  is  not  shown  by 
the  assessment  that  the  intention  of  the 
assessor  was  to  assess  the  property  to  an 
unknown  owner :  Burdick  v,  ConnelL  69-458. 

188.  Correction  by  auditor:  Whore  a  cor- 
rection of  the  rate  of  taxation  was  author- 
ized, but,  owing  to  a  change  in  the  method  of 
assessment  of  railway  corporations,  no  one 
was  authorized  to  put  the  tax  for  a  certain 
year  upon  the  tax  list,  held,  that  such  duty 
devolved  upon  the  clerk  of  the  board  of  super- 
visors (now  the  auditor) :  Milwaukee  <fe  St,  JP, 
R,  Co,  V,  Kossuth  County,  41-57. 

189.  The  auditor  is  authorized  to  correct 
en'ors  found  in  the  assessment  upon  tran- 
scribing them,  and  the  name  of  the  owner 
may  be  inserted  by  him  in  the  tax  book: 
Adams  v.  Snow,  65-435. 

190.  Where  the  assessor  omitted  to  insert 
in  his  list  the  name  of  one  of  two  joint  own- 
ers of  property,  held,  that  the  assessment 
book  might  properly  be  coiTected  in  that  re- 
spect: Conway  v.  Younkin,  28-295. 

191.  To  authorize  a  correction  in  the  as- 
sessment or  tax  book  as  to  the  valuation  of 
property  there  must  be  an  error  or  mistake 
shown.  An  aveuaent  that  the  valuation  was 
not  fair  or  reasonable  is  not  sufficient  to  jus- 
tify a  change :  Jones  v.  Tiffin,  24-190. 

192.  Where  it  appeared  that  the  assess- 
ment roll  had  been  corrected  by  some  one, 
and  that  as  so  corrected  it  had  remained  on 
file  as  a  record  in  the  auditor's  office,  and 
been  regarded  in  subsequent  proceedings  as 
correct,  Jield,  that  a  party  objecting  to  the 
correction  as  not  made  by  proper  authority 
had  the  burden  of  showing  that  it  was  inoor- 
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rect  and  that  the  taxes  assessed  were  inequi- 
table or  unjust,  it  appearing  that  unless  cov- 
ered by  such  correction  the  land  had  been 
entirely  omitted  from  assessment :  Beeaon  v. 
Johns,  59-166. 

193.  Where  the  lands  of  non-residents  were 
not  returned  on  the  assessment  1*0118  for  a 
particular  year^  and  at  the  time  of  transcrib- 
ing the  assessments  such  lands  were  entered 
on  the  tax  lists  by  the  county  auditor,  who 
listed  the  lands  and  fixed  the  valuation 
thereof,  and  delivered  the  tax  list,  including 
sach  lands,  to  the  county  treasurer,  upon 
which  sales  for  delinquent  taxes  were  made, 
hdd,  that  such  assessment  and  sales  there- 
under were  valid :  Bobb  v.  Robinson,  66-500. 

194.  The  powers  conferred  upon  the  audi- 
tor to  correct  errors  in  the  assessment  include 
the  power  to  insert  property  which  has  been 
omitted  and  is  subject  to  taxation.  Tha  time 
within  which  the  auditor  may  make  this  cor- 
rection is  not  limited  by  statute,  and  it  may 
be  made  after  the  levy  of  the  tax :  Parker  v. 
Van  Steentmrg,  68-174 

195.  Mistake  in  transcribing:  Where  prop- 
erty is  duly  assessed  to  the  owner,  the  omis- 
sion of  the  name  of  the  owner  in  transcribing 
the  tax  upon  the  tax  list  will  not  invalidate 
the  assessment:  Parker  v,  Cochran,  64-757. 

196.  Entry  by  treasarer  of  omitted  prop- 
erty: Under  the  statutory  provision  (Code, 
§  851)  authorizing  the  county  treasurer  to  as- 
sess real  property  subject  to  taxation  which 
may  have  been  omitted  by  the  assessor,  but 
requiring  him  in  such  case  to  note  opposite 
the  tract  or  lot  assessed  *'by  treasurer," 
the  omission  of  the  words  *'  by  treasurer  *'  does 
not  render  the  assessment  made  by  him  in- 
valid, in  view  of  the  duty  imposed  upon  the 
owner  to  have  his  land  properly  assessed  by 
the  treasurer  in  such  cases:  Cedar  Rapids  & 
M.  R,  R.  Co.  V,  Carroll  County,  41-158. 

197.  Errors  in  assessment  not  to  aflSect 
Talidity  of  sale:  Under  the  statutory  pro- 
vision (Code,  §  853)  that  no  failure  of  the 
owner  to  have  his  property  assessed,  or  have 
the  errors  in  the  assessment  corrected,  and 
no  irregularity,  error  or  omission  in  the  as- 
eessment  of  the  property,  shall  affect  the 
l^ality  of  the  taxes  levied  thereon,  or  affect 
any  right  or  title  to  such  property  which 
would  have  accrued  under  the  tax  deed,  had 
the  assessment  been  in  all  respects  regular 


and  valid,  an  error  in  the  assessment  does 
not  affect  the  validity  of  a  tax  sale :  Eldridge 
t?.  Kiiehl,  27-160. 

198.  An  error  of  the  assessor  in  assessing 
land  to  unknown  owners  is  cured  by  this 
statutory  provision:  Coming  Tovm  Co,  v. 
Davis,  44-622. 

1 99.  The  same  provision  is  applicable  to 
taxes  levied  for  construction  of  drains,  etc., 
under  Code,  §  1214:  Patterson  v,  Baumer, 
43-477. 

200.  Entry  on  tax  books  of  previous  sale : 
The  failure  of  the  oflScer  to  make  entry  upon 
the  tax  books  of  the  fact  of  a  previous  sale  of 
the  property  as  required  by  Code,  §  842,  does 
not  affect  the  validity  of  such  previous  sale : 
Planter  v,  Cochran,  87-258. 

201.  The  neglect  of  the  treasurer  to  notify 
a  party  paying  taxes  that  the  property  has 
been  previously  sold  for  taxes  (Code,  §  847) 
does  not  affect  the  sale  already  made,  nor 
authorize  a  redemption  therefrom  after  the 
time  for  redemption  has  expired :  Ibid* . 

202.  Bringing  down  prerions  unpaid 
taxes:  Under  the  provision  (Code,  §  845)  re- 
quiring the  treasurer  to  enter  on  the  tax  book 
any  unpaid  taxes  against  the  property,  a  per- 
sonal tax  which  is  a  lien  upon  realty,  as  well 
as  a  real  property  tax,  is  to  be  brought 
forward  and  entered  as  against  the  property : 
Cummings  v,  Easton,  46-183. 

208.  The  treasurer  should  thus  bring  for- 
ward any  personal  tax  which  has  become  a 
lien  upon  real  property  and  enter  it  opposite 
such  real  property,  although  the  personal 
tax  was  not  assessed  against  the  person  who 
was  the  owner  of  such  property  at  the  time 
the  assessment  was  made,  nor  the  person 
owning  the  property  at  the  time  of  making 
the  entry :  Ibid. 

204.  Although  under  such  provision  any 
sale  for  the  whole  or  any  part  of  a  delin- 
quent tax  not  thus  brought  forward  is  de- 
clared to  be  invalid,  the  right  to  enforce  a 
performance  of  the  duty  of  entering  upon 
the  tax  books  taxes  remaining  unpaid  for 
preceding  years  cannot  be  barred  so  long  as 
the  right  to  enforce  the  taxes  exists.  So 
held  in  an  action  to  compel  the  treasurer  to 
enter  up  and  collect  a  railroad  tax:  Harwood 
V,  Brownell,  48-657. 

20o.  Where  a  person  purchases  land 
against  which  no  delinquent  taxes  appear, 
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the  treasurer  cannot,  by  afterwards  bringing 
forward  delinquent  taxes  which  had  not 
been  properly  brought  forward,  make  them  a 
lien  upon  the  property  as  against  such  pur- 
chaser. Taxes  not  thus  brought  forward 
cease  to  be  a  lien :  Jiaka  v,  Ringgold  County, 
57-630. 

S?06.  The  provision  of  Code,  §  870,  for  re- 
funding to  the  purchaser  at  a  tax  sale  taxes 
illegally  exacted,  are  applicable  to  taxes  not 
carried  forward  as  thus  required,  and  for 
which  the  sale  is  therefore  illegal :  Parker  v, 
Cochran,  ^-757. 

207.  The  provisions  of  15  G.  A.,  ch.  29 
(McClain's  Ann.  Stat.,  206),  for  the  remission 
of  penalties  and  interest  upon  payment  of 
taxes  which  have  for  four  years  or  more  been 
delinquent  without  being  brought  forward 
and  without  any  distress  or  sale  of  personal  or 
real  property  therefor,  upon  the  payment  of 
the  tax  itself,  did  not  release  the  treasurer 
from  liability  for  not  collecting  such  taxes, 
and  is  not  therefore  void  as  impairing  the  ob- 
ligation of  contracts.  Nor  is  such  statute  a 
special  law  for  the  assessment  and  collection 
of  taxes  so  as  to  be  unconstitutional,  nor  is  it 
void  as  against  public  policy:  Beecher  v. 
Board  of  Supervisors,  50-538. 

The  lien  of  previous  taxes  not  included  in 
the  sale  is  divested  by  the  sale,  and  such 
previous  taxes  cannot  be  enforced:  See 
infra,  §§489-443. 

IV.  Equalization;  kemedies  against 

ERRONEOUS    ASSESSMENTS. 

208.  State  board  of  equalization:   The 

executive  council  constituting  the  state  board 
of  equalization,  for  the  purpose  of  equalizing 
taxation  as  between  counties  (Code,  ^  884), 
has  no  power  to  equalize  personal  property : 
Harney  v.  Board  of  Supervisors,  44-203. 

209.  The  oonnty  board  of  equalization, 
consisting  of  the  board  of  supervisors,  author- 
ized to  equalize  assessments  of  the  several 
townships,  cities  and  towns,  may  equalize  by 
adding  to  or  deducting  from  the  valuation  of 
the  different  classses  of  property  in  the  dif- 
ferent townships,  as  well  as  by  increasing  or 
diminishing  the  aggregate  valuation  of  the 
property  therein :  Ibid, 

210.  After  personal  property  has  been 
classified  by  the  board  of  supervisors  and  as- 


sessments have  been  made  and  returned 
thereon,  the  board  as  a  board  of  equalization 
may,  if  they  believe  that  any  class  in  one 
town  or  township  is  valued  too  high  or  too 
low,  add  or  deduct  the  proper  per  centum 
for  the  purpose  of  equalization:  Ibid, 

211«  While  the  township  trustees  are  au- 
thorized as  a  board  of  equalization  (Code, 
§  829)  to  equalize  assessments  of  tax  payers 
within  their  township,  yet  the  board  of 
supervisors  may  overrule  their  action  for 
the  purpose  of  securing  uniform  taxation 
throughout  the  county  upon  the  different 
classes  of  property:  Cassett  v.  Sherwood^ 
42-628. 

212.  Therefore,  held,  that  where  bank  stock 
was  assessed  at  sixty  per  cent,  of  its  par 
value  in  all  townships  except  one,  the  county 
board  of  equalization  might  raise  the  assess- 
ment of  bank  stock  of  holders  thereof  in  that 
township  to  the  same  per  cent. :  Ibid, 

218.  After  the  passage  of  the  act  consti- 
tuting the  township  trustees  a  board  of 
equalization  for  their  respective  townships, 
the  power  of  the  board  of  supervisors  to 
equalize  individual  assessments  was  taken 
away:  JBood  v.  Board  of  Supervisors,  89- 
444. 

214.  The  county  board  of  equalization  has 
no  authority  to  increase  the  quantity  of 
property  assessed  to  any  individual,  and 
therefore  where  plaintiff  was  assessed  upon 
moneys  and  credits  in  the  sum  of  $750,  and 
the  county  board  added  to  the  assessment  of 
that  district  as  returned  by  the  assessor  one 
hundred  i)er  centum  of  the  moneys  and 
credits  appearing  thereon,  held,  that  this 
action  of  the  board  was,  in  effect,  adding  to 
the  property  assessed  and  was  illegal :  Boyce 
V,  Jenney,  50-676. 

215.  The  board  of  supervisors  have  no 
juiisdiction  to  determine  the  right  of  a  mu- 
nicipal corporation  to  assess  taxes ;  and  they 
cannot  remit  taxes  on  the  ground  of  absence 
of  such  right:  District  Tp  v,  Moore,  89-605. 

216.  Where  two  townships,  being  included 
within  the  corporate  limits  of  a  city,  con- 
stitute but  one  assessorial  district,  the  board 
has  no  authority  to  increase  the  assessment 
of  one  of  such  townships.  It  may  only 
equalize  as  between  different  assessorial  dis- 
tricts :  Oetchell  v.  Supervisors  of  Polk  County, 
51-107. 
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217.  The  township  board  of  equalization 

(Code,  §  829)  possesses  the  power  to  equalize 
the  assessment  of  persons  to  the  same  extent 
that  was  possessed  by  the  board  of  super- 
visors under  previous  statutes:  Keck  v. 
Board  of  Supervisors,  37-647. 

S18.  On  even  numbered  years,  when  no 
new  assessment  of  real  property  is  made,  it 
is  no  objection  that  the  assessment  of  prop- 
erty is  not  made  before  the  time  fixed  tor 
the  meeting  of  the  board  of  equalization  so 
that  a  party  has  not  had  a  hearing  as  to  the 
assessment  of  his  real  property :  SneU  v.  Fort 
jDoc^,  45-^564. 

819.  Time  of  meetiog:  Under  the  former 
statutes  giving  the  board  of  supervisors  sim- 
ilar power  as  to  equalization  of  taxes  ais  be- 
tween individuals,  which  was  to  be  exercised 
at  the  June  meeting  of  such  board,  held, 
tiiat  the  provisions  as  to  the  meeting  were 
directory  only,  and  the  exercise  of  the  power 
at  a  subsequent  meeting  was  not  void :  Eos- 
ton  V.  Savery,  44-654;  HiU  v.  Wolfe,  28-577. 

2S0.  Exercise  of  powers:  Under  such 
previous  statutes,  held,  that  the  board  of 
supervisors  might  raise  or  lower  the  assess- 
ment of  persons  when  they  believed  that  the 
aaaessment  was  too  high  or  too  low,  and 
while  they  might  properly  receive  evidence 
before  doing  so,  they  were  not  required  to 
receive  evidence  in  all  cases,  and  that  their 
discretion  in  such  matters  could  not  be  con- 
trolled by  jxrooeedings  under  writ  of  certio- 
rari, but  only  upon  appeal,  if  at  all :  Smith 
V,  Board  of  Supervisors,  80-531. 

281.  A  party  may  by  maiidaraus  compel 
the  board  to  act,  but  their  discretion  cannot 
be  controlled  by  such  action :  Meyer  v.  Dur 
buque  County,  43-592. 

228.  The  fact  that  a  particular  class  of 
property  is  assessed  to  owners  thereof  at  less 
than  is  proper  will  not  authorize  the  board 
to  increase  the  assessment  on  such  property 
in  the  case  of  one  particular  tax  payer.  Such 
a  change  would  increase  rather  than  dimin- 
ish the  irregularity  of  assessment :  Ingersoll 
V.  Des  Moines,  46-553. 

823.  City  eonneil:  The  provisions  of  Code, 
§  829,  that  the  city  council  shall  be  a  board 
of  equalization  in  such  cities  and  towns  as 
elect  a  township  assessor,  do  not,  it  seems, 
apply  to  cities  acting  under  special  charter : 
StcUe  V.  Finger,  46-25. 
Vol.  11-36 


224.  Notice  of  action:  Where  the  prop- 
erty owner  appears  before  the  board  and  is 
heard  on  the  matter  in  controversy,  he  can- 
not afterward  object  to  want  of  the  notice 
provided  for  by  18  G.  A.,  ch.  109,  §  8 
(McClain*s  Ann.  Stat.,  202).  It  was  intended 
by  such  statutory  provision  to  give  the  tax 
payer  an  opportunity  to  be  heard  before  the 
assessment  made  by  the  assessor  could  be 
lawfully  increased  by  the  addition  of  sup- 
posed omitted  property,  or  by  an  increase  of 
the  assessment,  and  such  notice  must  be 
given  before  the  board  can  act.  A  notice 
that  the  board  has  increased  the  assessment 
is  not  sufficient :  HenJde  v,  Keota,  68-384. 

225.  The  statute  in  which  these  provisions 
as  to  notice  is  embraoed  is  not  unconstitu- 
tional as  embracing  a  subject-matter  not  in 
the  title,  at  least  so  far  as  this  section  is  con- 
cerned: Ibid, 

226.  If  the  tax  payer  is  present  at  the  time 
of  the  action  of  the  board,  and  is  heard  as 
to  matters  in  controversy,  he  cannot  after- 
wards object  to  want  of  notice :  Hutchinson 
V.  Board  of  Equalization,  66-85. 

227.  Record:  The  provisions  as  to  the  rec- 
ord of  the  action  of  the  board  (Code,  §  829) 
are  directory,  and  the  fact  that  the  record 
does  not  show  any  action  on  the  part  of  the 
board  will  not  prevent  an  appeal,  where  there 
has  been  a  controversy  determined  before  the 
board:  Ibid, 

228.  Appeal :  Where  the  board  of  equaliza- 
tion on  its  own  motion  raises  the  assessed  value 
of  a  tax  payer's  property,  no  appearance  be- 
fore the  board  to  have  such  action  corrected 
is  necessary  to  entitle  the  tax  payer  to  appeal : 
Ingersoll  v.  Des  Moines,  ^6-553. 

229.  The  statute  (Code,  g  831)  authorizing 
an  appeal  from  the  action  of  the  township 
board  of  equalization  does  not  prescribe  the 
formalities  to  be  pursued,  and  when  proper 
notice  of  appeal  is  served  the  court  to  which 
the  appeal  is  taken  acquires  jurisdiction  and 
may  properly  overrule  any  motions  to  dis- 
miss the  appeal  for  irregularity:  Brevier 
County  Bank  v.  Bremer  County,  42-394. 

230.  No  bond  is  required  upon  the  taking  of 
such  appeal :  Ingersoll  v,  Des  Moines,  46-553. 

281.  Before  the  amendment  to  the  section 
last  referred  to  there  was  no  limit  of  time 
fixed  within  which  an  appeal  might  be  taken : 
Ibid. 
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282.  The  amendment  limiting  the  right  of 
appeal  to  the  time  specified  took  away  such 
right  in  cases  in  which  that  time  had  elapsed 
without  any  appeal  being  taken  prior  to  the 
taking  effect  of  the  amendment :  Slocum  v, 
Fayette  County,  61-169. 

288.  Upon  appeal  by  a  person  seeking  to 
have  his  assessment  reduced  the  court  has  no 
authority  to  increase  the  assessment :  Appeal 
of  Des  Moines  Water  Co.,  48-824;  German 
Am,  Savings  Bank  v.  Burlington,  54-609. 

284.  In  such  an  appeal  the  property  owner 
has  no  right  to  a  jury  trial.  The  duty  of  the 
court  is  to  do  what  it  is  claimed  the  board 
failed  to  do,  that  is,  make  a  just  and  equitable 
assessment.  On  appeal  to  the  supreme  court, 
that  court  has  the  same  duty  and  must  weigh 
the  evidence  as  an  original  question,  as  is 
done  in  equity  cases,  and  determine  there- 
from what  is  the  just  and  equitable  value  of 
the  property  for  the  purpose  of  taxation: 
Davis  V,  Clinton,  55-549;  Dunlieth,  etc, 
Bridge  Co.  v,  Dubuque  County,  55-558. 

285.  A  tax  payer  whose  real  property  is 
assessed  at  more  than  its  true  cash  value  may 
still  have  redress,  on  appeal  from  the  board 
of  equalization,  if  his  property  is  taxed  as 
high  as  other  property  of  greater  value. 
And  in  a  particular  case,  field,  that  under 
such  circumstances  the  supreme  court  would, 
on  appeal,  reduce  the  valuation  of  plaintiff's 
real  estate  in  order  that  it  might  corre- 
spond to  other  property :  Burham  v.  Barber, 
70-87. 

286.  Certiorari :  Where  the  board  orders 
a  reduction  of  the  taxation  of  an  individual 
but  the  assessor  fails  to  make  the  correction 
in  accordance  with*such  order,  and  his  books 
are  turned  over  to  the  auditor,  the  tax  payer 
may  maintain  an  action  of  certiorari  to  have 
the  error  corrected :  Keck  v.  Board  of  Super- 
visors, 87-547. 

287.  Where  a  county  board  of  equalization 
acts  in  a  case  not  within  its  jurisdiction,  cer- 
tiorari is  the  proper  remedy :  Royce  v.  Jen- 
ney,  50-676. 

288.  But  where  the  board  has  jurisdiction, 
the  exercise  of  its  discretion  cannot  be  re- 
viewed in  this  manner:  Smith  v.  Board  of 
Supervisors,  80-581. 

289.  If  the  board  has  jurisdiction,  its  ac- 
tion cannot  be  reviewed  by  certiorari,  no 
matter  what  the  motive  is  under  which  an 


assessment  is  changed :  PoUc  County  v.  Des 
Moines,  70-851. 

240.  A  tax  payer  is  a  proper  party  to 
maintain  an  action  to  question  the  validity 
of  the  proceedings  of  the  city  council  acting 
as  a  board  of  equalization  in  reducing  the 
taxes  upon  individual  property:  CoUins  v. 
Davis,  57-356. 

241.  Otlier  remedies,  wlien  allowable: 
Where  the  assessment  is  erroneous  merely  as 
being  excessive,  the  only  remedy  is  an  appli- 
caticMi  to  the  board  of  equalization,  and  if 
necessary  an  appeal  therefrom.  The  fact 
that  the  party  has  no  knowledge  of  the  assess- 
ment until  too  late  to  make  such  application 
makes  no  difference :  Nugent  v.  Bates,  51-77. 

242.  A  mere  error  of  the  assessor  in  assess- 
ing, as  personalty,  property  which  should 
properly  be  included  with  the  realty  is  such 
a^  error  as  must  be  corrected,  if  at  all,  by 
application  to  the  board  of  equalization: 
Wilson  v.  Cass  County,  69-147. 

248.  Failure  to  appear  before  the  board  of 
equalization  to  have  an  over-assessment  cor- 
rected will  not  defeat  the  action  of  a  party 
against  an  assessor  for  maliciously  making 
such  over-assessment,  when  the  fact  of  the 
over-assessment  was  not  known :  Parkijison 
v.  Parker,  4S-667. 

244.  Where  land  was  sold  for  taxes,  a  part 
of  which  was  the  personal  tax  of  one  not  the 
owner  of  the  land,  and  which  was  not  a  lien 
upon  the  land,  held,  that  the  owner  might, 
after  redeeming  from  the  sale,  sue  for  the 
recovery  from  the  county  of  the  part  errone- 
ously included  in  the  sale,  and  it  was  not  nec- 
essary that  he  should  have  gone  before  the 
board  of  equalization:  Brawnlee  v,  Marian 
County,  58-487. 

245.  In  case  of  erroneous  assessment,  as, 
for  instance,  where  property  properly  assessa- 
ble to  a  firm  in  one  county  is  also  assessed  to 
one  of  the  partners  in  another  county,  the 
only  remedy  is  by  a  proceeding  before  the 
board  of  equalization.  An  action  to  recover 
back  taxes  ^  erroneously  assessed  cannot  be 
maintained  in  such  case:  Harris  v,  FYemont 
County,  68-639. 

246.  Replevin:  The  right  to  levy  taxes 
may  be  questioned  by  an  action  of  replevin 
to  recover  back  property  claimed  to  be  ille- 
gally seized  for  such  taxes :  Buell  v.  BcUl,  20- 
282. 
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247.  But  in  such  an  action  the  property 
owner  cannot  contest  the  tax  by  showing 
that  the  ordinance  under  which  the  tax  was 
levied  was  procured  by  fraud :  Ibid, 

248.  In  an  action  of  replevin  against  a 
county  treasurer  for  property  seized  under  a 
tax  warrant,  plaintiff,  though  erroneously 
assessed,  cannot  inquire  into  the  regularity 
of  a  tax  levied  by  a  board  having  authority 
and  jurisdiction :  Bilbo  v,  Henderson,  21-56. 

249.  The  tax  payer  must  apply  for  relief 
from  erroneous  taxation  to  the  board  of 
equalization,  and  without  doing  so  cannot,  in 
an  action  of  replevin,  recover  for  property 
seized  for  such  taxes :  Btidl  v.  Schaale,  89- 
298. 

250.  Injanetlon :  The  proper  remedy  for 
an  erroneous  and  excessive  assessment  is  by 
^yplication  to  the  board  of  equalization  and 
not  by  injunction.  But  in  case  the  law  au- 
thorizing the  tax  is  unconstitutional  or  the 
levy  is  without  authority  or  jurisdiction, 
other  remedies  may  be  pursued :  Macklot  v, 
Davenport,  17-879. 

29 1.  Injunction  is  not  the  proper  remedy 
for  determining  the  distribution  of  taxation 
among  the  several  townships.  The  board  of 
supervisors  being  a  board  of  equalization  for 
that  purpose  their  action  can  only  be  reviewed 
by  certiorari  or  upon  appeal:  District  I"p  v. 
Broum,  47-25. 

252.  A  court  of  equity  will  not  interfere 
by  injunction  to  release  the  tax  payer  from  a 
tax  erroneously  or  irregularly  levied,  but 
may  do  so  when  the  tax  is  wholly  void,  as, 
for  instance,  when  it  is  levied  upon  exempt 
property  or  under  an  unconstitutional  law : 
Bowers  v,  Bounnan,  58-859 ;  Smith  v,  Osbum, 
58-474. 

25S.  But  assessment  against  personal  prop- 
erty not  taxable  in  the  county,  being  without 
authority  of  law,  is  void,  and  equity  will  en- 
tertain jurisdiction  to  enjoin  its  collection. 
The  jurisdiction  of  the  board  of  equalization 
in  such  cases  is  not  exclusive:  Barber  v. 
Farr,  54-57. 

254.  The  collection  of  taxes  which  are 
illegal  may  be  enjoined  by  action  in  equity : 
Wangler  v.  Black  Hawk  County,  56-884. 

255.  Equity  will  not  interpose  to  prevent 
the  collection  of  a  tax  on  account  of  mere 
irregularities.  If  the  tax  is  unauthorized  by 
law,  or  is  imposed  upon  exempt  property,  or 


is  fraudulently  assessed,  equity  will  relieve : 
Conway  v.  Ycmnkin,  28-295. 

256.  For  mere  irregularities  in  the  appor- 
tionment of  the  taxes  of  a  municipal  corpo- 
ration, the  coUection  of  its  revenues  cannot 
be  enjoined  by  a  taxpayer:  Morrison  v. 
Hershire,  82-271. 

257.  A  court  of  equity  will  not  interfere 
to  prevent  the  collection  of  taxes  authorized 
by  law,  and  to  which  the  property  is  law- 
fully liable  on  account  of  errors  or  irregu- 
larities in  the  assessment :  Cedar  Rapids  db 
M.  R,  R,  Co,  V,  Carroll  County,  41-153. 

258.  In  such  cases,  if  it  does  not  appear 
that  there  is  a  want  of  power  to  levy  the  tax 
or  that  the  property  is  not  justly  liable 
thereto  or  that  the  tax  is  excessive,  equity 
will  not  grant  relief :  Litchfield  v,  Hamilton 
County,  40-66. 

259.  If  a  tax  is  illegal  and  not  merely  ir- 
regular, its  enforcement  may  be  restrained 
by  injunction.  So  held  where  the  county 
board  of  equalization  had  exceeded  its  pow- 
ers in  raising  an  individual  assessment: 
Rood  V.  Board  of  Supervisors,  89-444. 

260.  Injunction  may  properly  be  granted 
to  restrain  the  enforcement  of  an  illegal  tax. 
An  action  of  replevin  to  regain  possession  of 
property  destrained  for  the  payment  of  the 
tax  is  not  a  full  and  complete  remedy  at 
law,  such  as  will  deprive  th^  tax  payer  of 
his  equitable  remedy:  Spencer v,  Wfieaton, 
14-88. 

261.  A  court  of  equity  will  not  relieve  a 
tax  payer  from  the  payment  of  proper  and 
just  taxes  against  his  property  on  account  of 
irregularities  in  the  manner  of  placing  the 
tax  upon  the  tax  book :  Iowa  R,  Land  Co, 
V,  Soper,  89-112. 

262.  It  is  not  necessary  in  seeking  relief 
from  an  unauthorized  assessment  to  apply  to 
the  board  of  equalization  in  the  first  in- 
stance. The  case  is  different  from  that  of 
erroneous  or  excessive  assessment.  A  pro- 
ceeding to  enjoin  may  be  resorted  to  in  such 
cases,  and  in  such  proceeding  the  county 
treasurer  is  a  proper  party  defendant :  Hub- 
bard V,  Board  of  Supervisors,  28-130. 

268.  In  an  action  by  tax  payers  against 
the  county  officers  to  restrain  the  levying  of 
a  tax  to  pay  railroad  bonds,  the  bondholders 
must  be  made  parties  to  the  suit  in  order  to 
bind  them,  though  they  may  not  be  abso- 
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lutely  necessary  parties :  Ex  parte  Holman, 
28-88. 

264.  Residents  and  tax  payers  have  such 
direct  legal  interest  in  the  question  of  the 
Talidity  of  taxes  that  they  are  authorized  to 
join  in  an  action  to  declare  them  void :  WU- 
kinsonv.  VanOrman,  70-230. 

Farther  as  to  injunction  to  restrain  the 
levy  and  collection  of  taxes,  see  Injtjnciions, 
§§  21-31. 

265.  Payment  of  amount  dae:  Before  a 
tax  payer  can  claim  relief  as  to  the  portion 
of  a  tax  which  he  insists  is  an  over-assess- 
ment on  his  property,  he  must  pay  or  offer 
to  pay  the  sum  lawfully  and  justly  due: 
Morrison  v,  Hei^ahire,  32-271. 

266.  Bes  adjndicata:  An  action  in  a  state 
court  against  a  county  treasurer  to  enjoin 
the  collection  of  a  tax  is  a  bar  to  an  action 
by  the  same  jaxty  in  the  federal  courts  for 
the  same  purpose  brought  against  the  treas- 
urer, auditor  and  a  tax  purchaser:  Snell  v, 
Campbell,  24  Fed.  Rep.,  880. 

V.  The  levy. 

267.  When  to  be  made:  The  statutory 
provisibns  as  to  the  time  for  making  the  levy 
are  only  directory,  and  a  levy  at  a  meeting 
preceding  that  at  which  the  levy  should  bo 
made  will  not  be  void,  no  prejudice  having 
resulted  to  the  party  complaining:  Easton  v. 
Savery,  44-654. 

268.  So  where  a  school-house  tax  was  not 
levied  by  the  board  of  supervisors  at  the 
meeting  at  which  it  should  have  been  levied, 
held,  that  it  might  be  levied  afterward  with 
the  annual  levy  of  the  next  year :  Perrin  v, 
Benson,  4^325. 

269.  Upon  a  final  adjournment  of  a  meet- 
ing of  the  board  of  supervisors,  the  members 
have  no  power  to  assemble  or  to  transact  any 
business  required  to  be  transacted  in  session 
until  the  next  regular  meetings  unless  they 
be  convened  in  special  session  in  the  mean- 
time, in  the  manner  prescribed  by  statute, 
and  any  action  taken  by  them  by  way  of 
making  a  levy  without  being  so  convened 
will  be  void:  Scott  v.  Union  County,  68- 
588. 

270.  Record:  The  record  of  a  levy  need 
not  be  signed  individually  by  the  persons  au- 
thorized to  make  the  levy.    An  entry  of  the 


action  upon  the  proper  record  is  sufficient: 
Martin  v.  Cole,  38-141. 

271.  It  is  not  competent  to  prove  the  fact 
of  levy  by  parol  evidence  where  none  appears 
of  record :  Moore  v,  Cooke,  40-290. 

272.  Absence  of  all  record  of  a  levy  wiU 
not  conclusively  show  that  none  was  nuuie, 
but  absence  of  the  record  is  a  circumstance 
tending  to  show  that  none  was  made,  and 
may  be  sufficient  to  overcome  the  prima 
facie  evidence  in  favor  of  the  levy  which  is 
afforded  by  a  tax  deed :  Hint  ager  v,  Kiene, 
02-605. 

278.  A  previous  statute  directing  that  the 
levy  should  be  recorded  in  the  proper  book, 
held  directory,  and  that  a  record  kept  upon 
loose  sheets  of  paper  con'^aining  the  essential 
facts  of  a  levy  and  preserved  in  the  proper 
office  constituted  a  sufficient  levy  to  support 
the  tax :  Prouty  v,  TaUman,  65-854 

274.  The  record  of  the  action  of  the  board 
in  a  particular  case  showing  a  recommenda- 
tion of  the  conunittee  for  the  voting  of  a  tax, 
and  the  adoption  of  such  report,  held  suffi- 
cient to  show  a  valid  levy :  West  v.  Whitaker, 
37-598. 

275.  Where  the  records  of  a  board  of  of- 
ficers authorized  to  make  a  levy  showed  that 
they  met  on  a  certain  date,  forming  a  board 
to  levy  taxes  for  the  year  1859,  and  **  decided 
as  follows,"  the  number  of  mills  of  tax  for 
special  purposes  being  mentioned,  held,  that 
such  record  sufficiently  showed  the  making 
of  a  levy  for  that  year :  Tallman  v.  Cooke, 
43-330. 

276.  Actual  levy  required:  Where  a  tax 
is  authorized  by  special  vote  it  must  be 
actually  levied,  the  act  of  the  electors  in  au- 
thorizing the  levy  not  being  alone  sufficient: 
lotva  R,  Land  Co.  v.  Woodbury  County,  89- 
172. 

277.  Snfficiency  of:  A  motion  in  a  city 
council  "To  levy  a  tax,"  which  is  adopted, 
constitutes  a  present  levy:  SneU  v.  Fort 
Dodge,  45-564. 

278.  Where  there  ia  a  sufficient  levy  of 
taxes,  mere  irregularities  will  not  affect  their 
validity:  Sioux  City  i&St,  P.  R,  Co,  v.  Osce- 
ola County,  45-168. 

In  aid  of  railroads:  As  to  levy  of  taxes 
in  aid  of  railroads,  see  Railroads,  §§  27-84. 

279.  Limit  of  levy:  The  statutory  provis- 
ion (Code,  §  796)  authorizing  the  board  of 
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Bopervitiora  to  levy  taxes  for  specified  par- 
poses,  and  stating  the  limit  of  tax  which  may 
be  leried  for  each  of  such  purposes,  confers 
the  only  power  given  by  law  to  the  board  to 
levy  county  taxes  for  any  purpose,  except  by 
a  vote  of  the  people  under  Ckxle,  §§  809,  812. 
The  statutory  provision  (Oode,  §  8049)  au- 
thorizing the  levy  of  a  tax  to  pay  judgments 
does  not  authorize  a  levy  in  excess  of  the 
limit  imposed  in  the  section  first  referred  to : 
Iowa  R,  Land  Co,  v.  Sac  County,  89>124. 

2S0.  The  limit  of  the  levy  provided  in 
Code,  §  840,  for  the  payment  of  bonded  in- 
debtedness, does  not  apply  to  a  levy  to  pay 
bonds  issued  in  payment  of  judgments: 
Sioux  City  ASt  P.  M.  Co.  v,  OscecAa  County, 
5d-26. 

281.  The  amendment  increasing  the  limit 
of  the  amount  allowed  for  a  poor  tax  (Code, 
§  1381)  is  not  applicable  to  counties  in  which 
the  population  is  less  than  thirty-three  thou- 
sand :  Luoas  County  v.  Chicago,  B.  <Sb  Q,  R. 
Co.,  67-541. 

VI.  Collection. 

Railroad  taxes:  As  to  collection  of  taxes 
in  aid  of  railroads,  see  Railroads,  §§  44-48. 

City  taxes:  As  to  collection  of  penalties, 
etc.,  in  case  of  taxation  by  cities  and  towns, 
see  MuiaciPAL  Corporations,  §§  567-577. 

a.  By  treasurer  or  collector  ^  payment 

and  receipt, 

383.  Offieer  protected:  Where  a  tax  has 
been  legally  ordered  by  officers  dejure  cer- 
tainly, if  not  dc  facto,  against  a  person  liable 
to  be  taxed,  and  the  oifioer  has  been  duly 
chosen  and  qualified  to  collect  such  tax,  he 
will,  in  the  absence  of  fraud  on  his  part,  be 
protected,  and  is  not  answerable  for  any  ir- 
regularity in  the  proceedings:  Hershey  v. 
Fry,  1-503. 

SS3.  The  tax  list  is  sufficient  warrant, 
even  when  the  tax  is  a  special  one,  to  pro- 
tect the  treasurer  in  his  proceedings  there- 
under from  liability  for  any  irregular  or 
illegal  proceedings  of  the  officers  connected 
with  the  levy  of  the  tax.  provided  such  levy 
is  authorized:  Games  v.  Robb,  8-198. 

Warrant:  That  a  tax  waiTant  is  not  nec- 
iry  to  authorize  the  treasurer  to  proceed 


to  collect  taxes  and  sell  property  therefor, 
see  infra,  g§  416-419. 

284.  Tax  collector:  A  person  appointed 
under  statutory  provision  (Code,  §  869)  to 
collect  taxes  cannot  recover  from  a  private 
person  additional  fees  for  services  performed 
under  an  alleged  contract  to  pay  such  addi- 
tional compensation  iiri  consideration  of  his 
remaining  in  office  and  performing  the  duties 
thereof:  Fav)cett  v.  Eberly,  58-544. 

285.  Tax  receipt:  The  receipt  of  a  deputy 
collector  should  have  the  same  force  and  ef- 
fect as  that  of  the  treasurer :  Jonea  v.  Wei- 
sing,  53-220. 

286.  Payment  of  taxes  may  be  proved  by 
parol.  So  held,  even  under  a  statute  requir- 
ing the  tax  payer  to  take  a  duplicate  receipt 
and  file  it  with  the  county  judge  and  obtain 
his  indorsement  upon  the  original,  and  pro- 
viding that  no  receipt  without  such  indorse- 
ment should  be  receivable  in  evidence: 
Adams  v.  Beale,  19-61. 

287.  Entry  of  payment  by  a  county  treas- 
urer in  his  books  does  not  operate  to  discharge 
the  taxes,  and  only  those  misled  by  such  en- 
try, or  who  act  upon  the  faith  thereof,  can 
in  equity  claim  to  be  prejudiced  by  such  en- 
try, when  the  taxes  are  not  in  fact  paid: 
Ambler  v.  Clayton,  28-178. 

288.  Payment:  Whese  a  party  in  igno- 
rance of  a  tax  sale  pays  the  taxes  for  which 
the  sale  was  made  and  receives  the  treas- 
urer's receipt  therefor,  such  payment  does  not 
defeat  the  sale :  Jones  v.  Welsing,  52-220. 

289.  Application:  A  tax  payer  has  the 
right  to  direct  the  application  of  any  sums 
paid  by  him  to  the  payment  of  such  taxes  as 
he  sees  fit:  Iowa  M,  Land  Co.  v,  Carroll 
County,  89-151. 

290.  Illegal  purpose:  It  is  no  groimd  for 
restraining  the  collection  of  a  tax  that  when 
collected  it  will  be  applied  in  part  to  the 
payment  of  unconstitutional  indebtedness: 
Strohm  v.  Iowa  City,  47-42. 

291.  Evidence  of  payment:  The  stub  of  a 
tax  receipt  is  evidence  showing  payment  of 
the  tax  such  as  to  defeat  a  subsequent  sale 
of  the  property :  Harrison  v.  Sauerwein,  70- 
291. 

292.  In  a  particular  case,  hdd,  that  the 
evidence  did  not  sufficiently  show  previous 
payment  of  taxes  to  render  the  sale  void : 
Slocumv.  Sloeiim,  70-259. 
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That  a  sale  for  taxes  previously  paid  is 
void,  see  infra,  §§  425-432. 

Delinquent  taxes:  As  to  bringing  down 
delinquent  taxes,  see  supra,  §§  202-207. 

b.  Liability  for  taxes. 

298.  The  tax  a  debt :  A  tax  lawfully  levied 
becomes  a  debt  which  may  be  recovered  by 
action  at  law,  even  though  its  collection  is 
otherwise  provided  for,  unless  the  special 
remedies  provided  by  statute  are  made  ex- 
clusive: Dubuque  v,  Illinois  Cent,  R,  Co., 
8ft-56. 

294.  Equitable  rei|^fdy:  Where  the  stat- 
utory remedy  for  collection  of  taxes  is  plain, 
adequate  and  speedy,  a  court  of  equity  will 
not  interfere  to  enforce  their  collection: 
Cedar  Rapids  <fc  M,  R,  R,  Co,  v.  Carroll 
County,  41-158. 

295.  Working  oat:  The  fact  that  a  rail- 
road has  not  been  notified  to  work  out  the 
part  of  the  road  tax  which  might  be  paid  in 
work  will  not  authorize  the  restraining  of 
the  collection  of  the  entire  tax.  Perhaps 
upon  a  proper  offer  to  work  out  the  propor- 
tion which  may  be  paid  in  work,  the  collec- 
tion of  that  part  might  be  enjoined :  Sioux 
City  <Sk  St,  P,  R.  Co,  v.  Osceola  County,  45- 
168. 

296.  Personal  taxes:  A  tax  upon  personal 
property  becomes  a  lien  against  the  owner 
thereof  from  the  time  of  his  assessment  at 
the  place  of  his  residence,  and  a  subsequent 
removal  before  the  payment  of  the  tax  will 
not  relieve  him  from  liability :  Toothaker  v. 
Moore,  9-468. 

297.  Payment  by  stranger:  While  a  mere 
stranger  has  not  the  right  to  pay  taxes,  yet 
if  payment  be  made  by  such  an  one,  and  re- 
ceived by  the  treasurer,  the  property  cannot 
be  afterward  sold  for  such  tax:  Iowa  R, 
Land  Co,  v,  Guthrie,  53-383. 

298.  Payment  by  mortgagor:  It  is  the 
duty  of  the  mortgagor  of  real  property  to 
pay  the  taxes  thereon:  Porter  v,  Lafferty, 
33-254 ;  Dayton  v.  Rice,  47-429. 

299.  The  mortgagor  is  the  party  primarily 
liable  to  pay  the  taxes  on  the  mortgaged 
property  even  after  foreclosure  sale,  during 
the  period  of  redemption,  and  no  tax  title 
acquired  by  the  mortgagor  during  that  time 
will  be  held  as  having  been  acquired  by  him 


in  trust  for  the  purchaser  at  the  foreclosure 
sale,  and  he  cannot  set  up  such  title  in  oppo- 
sition to  the  title  of  such  purchaser :  Dayton 
V,  Rice,  47-429. 

That  mortgagor  cannot  acquire  tax  title 
against  mortgagee,  see  infra,  %%  682-694. 

800.  Lienholder:  A  mortgagee  entitled 
to  pay  taxes  on  the  mortgaged  property,  and 
upon  redemption  being  made  from  him  by 
the  holder  of  the  junior  lien,  is  entitled  to 
have  such  taxes  reimbursed :  Strong  v.  Bur- 
dick,  52-630. 

801.  A  junior  incumbrancer  paying  taxes 
due  upon  the  premises  acquires  a  first  lien  for 
the  amount  thereof:  Evans  v.  Bams^  67-179. 

802.  Assignee  for  benefit  of  creditors: 
Where  taxes  were  levied  on  property  after 
an  assignment  for  the  benefit  of  creditors, 
held,  that  as  by  16  G.  A.,  ch.  14,  §  1 
(McClain's  Ann.  Stat.,  596),  the  assignee  was 
authorized  to  pay  such  taxes  as  a  preferred 
claim,  he  should  be  required  to  pay  to  the 
mortgagee  of  land  upon  which  such  taxes 
became  a  lien,  and  who  had  been  required  to 
redeem  the  land  from  sale  for  such  taxes, 
the  amount  levied  upon  personal  property 
covered  by  the  assignment  with  six  per  cent, 
interest :  Brooks  v.  Eighmey,  58-276. 

808.  No  claim  for  taxes  is  required  to  be 
filed  before  the  assignee,  nor  need  any  de- 
mand be  made.  The  assignee  must,  at  his 
peril,  ascertain  whether  the  property  or  fund 
in  his  hands  is  liable  for  assessments  or  levies 
of  taxes :  Huiscamp  v.  Albert,  60-421. 

804.  Yendee:  Where  a  purchaser  of  real 
estate  under  contract  for  a  deed  takes  pos- 
session thereof,  he  is  liable  for  the  taxes 
thereon,  and  on  subsequently  t^ddng  the  deed 
cannot  require  the  vendor  to  covenant  against 
such  taxes :  Miller  v,  Corey,  15-166. 

805.  While  as  between  vendor  and  vendee 
in  possession  under  contract  of  sale,  it  is  Che 
duty  of  the  latter  to  pay  the  taxes,  yet  the 
former  may  pay  them  to  protect  his  title,  and 
for  any  amount  paid  in  removing  tax  incum- 
brances with  six  per  cent,  interest  thereon, 
he  is  entitled  to  a  lien  upon  the  land  after 
decree  for  a  conveyance  in  performance  of 
the  contract :  Lillie  v.  Case,  54-177. 

806.  The  vendor  is  not  necessarily  relieved 
from  personal  liability  for  taxes  upon  prop- 
erty sold  by  him  before  November  1,  which 
is  the  time  when  taxes  become  a  lien  upon 
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real  property,  under  Ckxle,  §  853.  If  a  por- 
tion of  the  property  on  which  a  tax  is  levied 
remains  undisposed  of,  the  collector  having 
no  authority  to  apportion  the  tax,  the  vendor 
remains  liable  for  all:  Shaw  v,  Orr,  80-855. 

307.  The  vendee  being  deemed  in  equity 
to  be  the  owner  and  entitled  to  possession 
must  pay  his  proportion  of  the  taxes  accruing 
upon  the  land  from  the  date  his  right  to  poe- 
session  arose :  Sherman  v.  Savery,  2  McCrary , 
107. 

808.  Where  the  title  was  wrongfully  con- 
veyed by  the  vendor  to  another,  although  he 
was  held  by  a  court  of  equity  to  be  the  trustee 
for  the  vendee  proper,  yet  the  payment  of 
taxes  by  him  was  held  not  to  be  voluntary, 
and  he  was  allowed  to  recover  for  taxes  paid 
while  the  relation  existed :  Ibid, 

That  the  vendee  cannot  acquire  a  tax  title 
as  against  vendor,  see  infra,  ^§  670-684. 

309.  Furehase  sobject  to:  The  purchaser 
of  land  upon  which  taxes  are  due  and  unpaid 
takes  subject  to  the  lien  of  such  taxes  but 
does  not  become  personally  liable  therefor: 
Ritchie  v.  McDuffle,  62-46. 

810.  Under  a  lease  providing  that  the  ten- 
ant should  pay  all  the  taxes  assessed  against 
the  property  during  the  continuance  of  the 
lease,  held,  that  he  was  liable  for  special  as- 
sessments for  local  improvements,  such  as 
paving  and  curbing  of  adjacent  streets :  Caa- 
9ady  V,  Hammer,  62-850. 

Acquisition  of  title  under  trust:  That  a 
person  who  acquires  tax  title  to  property  as 
to  which  he  is  under  obligation  to  pay  the 
taxes  is  deemed  to  hold  the  same  in  trust  for 
those  entitled  to  the  benefit  of  such  payment, 
as,  for  instance,  where  the  relation  of  mort- 
gagor to  mortgagee,  and  vendor  to  vendee, 
or  tenants  in  common  exists,  see  infra,  X,  c. 

c.  Zien, 

311.  As  between  vendor  and  rendee:  Un- 
der statutory  provision  (Code,  §  658)  taxes  are 
not,  prior  to  the  Ist  of  November,  a  lien 
against  which  the  covenants  of  grantor^s 
deed  operate.  Therefore,  where  a  contract 
of  sale  was  made  prior  to  that  date  and  a 
deed  executed  subsequently  and  in  pursuance 
thereof,  KM,  that  such  taxes  were  not  cov- 
ered by  the  covenants  of  the  deed :  SacJcett 
V.  Otbom,  26-146. 

312.  This  statut(»ry  provision  does  not  nec- 


essarily relieve  the  vendor  from  personal  lia- 
bility upon  proi)erty  sold  by  him  before  No- 
vember Ist.  When  a  portion  of  the  property 
on  which  the  tax  is  levied  remains  undis- 
posed of,  the  collector  has  no  authority  to 
apportion  it,  and  the  vendor  remains  liable 
for  all:  Shaw  v.  Orr,  80-855. 

81 3.  Where  land  is  conveyed  after  Novem- 
ber Ist,  the  grantor  is  liable  under  the  cove- 
nants of  his  deed  for  the  taxes  assessed  for 
that  year,  but  is  not  liable  to  the  purchaser 
of  his  grantee  for  personal  taxes  of  the  latter, 
for  which,  together  with  the  realty  tax  due 
thereon,  the  land  has  been  sold  at  tax  sale 
and  from  which  the  last  purchaser  has  re- 
deemed :  Baldwin  v,  Mayne,  42-181. 

814.  Personal  property  tax:  A  personal 
tax  is  not  a  mere  i)ersonal  claim  against  the 
person  taxed,  but  is  a  charge  upon  his  real 
property :  Oarrettson  v,  Soofleld,  44-85 ;  Cum- 
mings  v,  Easton,  46-188;  Pauleon  v.  Mule, 
40-576. 

815.  Personal  property  taxes  become  a  lien 
on  land  acquired  subsequently  to  the  assess- 
ment :  Cumminga  v.  Easton,  46-188. 

816.  Such  taxes  do  not  become  a  lien  upon 
real  property  of  the  tax  payer  until  such 
taxes  are  due,  and  they  cannot  be  deemed 
due  before  a  levy  thereof  is  made :  Castle  i\ 
Anderson,  60-428. 

817.  Not  a  lien  on  personal  property: 
It  is  a  general  rule  apx)ertaining  to  the  law 
of  taxation  that  taxes  are  not  a  lien  upou 
property  of  the  tax  payer,  unless  a  lien  is 
expressly  created  or  provided  for  by  statute ; 
and  as  no  lien  upon  personal  property  is  pro- 
vided for,  taxes  are  not  a  lien  thereon :  Jaf- 
fray  v.  Anderson,  66-718. 

818.  Taxes  are  not  a  lien  upon  person- 
ality until  distraint  therefor  is  made  after  the 
mode  pointed  out  by  statute ;  hence  a  person 
purchasing  personal  property  before  distraint 
has  been  made  for  taxes  is  protected  against 
a  subsequent  distraint  for  taxes  assessed 
against  his  vendor,  and  a  mortgagee  of  per- 
sonal property  who  takes  possession  under 
his  mortgage  and  sells  the  property,  either 
directly  or  through  a  decree  or  order  of  the 
court,  before  any  distraint  is  made,  is  en- 
titled to  the  proceeds  so  far  as  they  may  be 
necessary  to  pay  his  claim,  as  against  the 
taxes  assessed  against  the  mortgagor:  Maish 
V.  Bird,  22  Fed.  Rep.,  180. 
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Extinguished  by  sale :  The  lien  of  previous 
taxes  not  included  in  the  sale  is  extinguished 
by  such  sale:  See  infray  §§  439-443. 

d.  Interest  and  penalties, 

.319.  When  attach:  Interest  and  penalties 
on  taxes  should  be  computed  only  from  the 
time  such  taxes  are  placed  on  the  tax  list, 
and  not  from  the  time  when  they  should  have 
been  listed  and  were  not :  Cedar  Rapids  6b 
M.  R.  ie.  Co,  V,  Carroll  County,  41-153. 

S20.  Where  taxes,  void  when  levied,  are 
subsequently  made  valid  by  a  curative  act, 
penalties  for  non-payment  attach  for  the 
period  prior  to  the  time  that  the  act  takes  ef- 
fect :  loioa  R,  Land  Co,  t\  Sac  County,  89- 
124;  louKi  R.  Land  Co,  v.  Carroll  County, 
89-151, 

821.  Tender;  Interest:  If  a  valid  tender 
is  made  of  the  amount  due  for  any  specified 
tax,  such  tender  stops  interest  on  that  tax 
without  reference  to  whether  it  is  good  as 
to  other  taxes  or  not :  lotoa  R,  Land  Co,  v, 
Carroll  County,  39-151. 

322.  Failure  of  the  county  to  sell  land  for 
taxes  when  it  may  do  so  will  not  defeat  its 
right  to  recover  penalties  thereafter  accruing 
on  the  same  taxes :  Cedar  Rapids  <&  M,  R, 
R,  Co,  V,  Carroll  County,  41-153. 

828.  Doabtful  title:  The  fact  that  the  title 
to  land  is  doubtful  or  in  dispute  will  not  be 
a  ground  for  relieving  a  person  asserting  a 
right  thereto  from  penalties  for  non-pay- 
ment of  taxes :  Litchfield  v.  Hamilton  County, 
40-66. 

824.  Where  the  title  of  the  owner  to  one 
portion  of  his  estate  is  disputed  by  the  state, 
and  to  the  other  by  the  United  States,  and 
the  state  in  view  of  these  facts  assures  him 
that  no  legal  steps  will  be  taken  to  enforce 
X)a3rment  of  taxes  until  his  title  is  adjusted, 
he  will  not  be  compelled  to  pay  more  than 
the  statutory  interest  allowed  for  the  non- 
payment of  ordinary  debts,  and  not  the  pen- 
alty for  the  non-payment  of  taxes:  Litch- 
field V,  Webster  County,  101  U.  S.,  778. 

825.  Where  the  state  refuses  payment  for 
a  series  of  years  unless  payment  of  taxes  be 
made  for  the  time  between  the  entry  and  the 
quieting  of  the  title  by  act  of  congress,  pen- 
alties are  not  recoverable :  Ibid, 

828.  Repeal  of  statute:  Where  a  new 
revenue  law  was  passed  retrospective  in  its 


operations,  heUd,  that  the  method  of  collect- 
ing penalties  already  accrued  should  be  in 
accordance  with  the  previous  law,  and  that 
penalties  accruing  under  the  new  law  on 
taxes  previously  levied  should  be  enforced  in 
accordance  with  such  new  law :  Baring  v, 
Remey,  35-257. 

827.  The  repeal  of  a  statute  under  which 
deb'nquent  taxes  have  accrued,  and  the  en- 
actment of  a  new  statute  providing  for  the 
collection  of  taxes  with  interest  will  not 
operate  to  remit  the  interest  accrued,  al- 
though tlie  new  law  contains  no  express  sav- 
ing clause:  State  ex  rel,  v,  Stewart,  11-251. 

828.  The  right  of  a  county  to  the  penal- 
ties accrued  on  delinquent  taxes  is  not  im- 
paired by  the  repeal  of  tlie  statute  providing 
for  such  penalties :  Cedar  Rapids  A  M,  R, 
R,  Co.  V,  Carroll  County,  41-153;  Tobin  v. 
Hartshorn,  69-648. 

829.  But  such  repeal  terminates  the  right 
to  additional  penalties:  Tobin  v.  Hartshorn, 
69-648. 

880.  The  repeal  of  the  act  providing  for 
penalties  for  the  non-payment  of  taxes  ter* 
minates  the  right  to  collect  any  penalties  re- 
maining uncollected  at  that  date:  SneU  v, 
Campbell,  24  Fed.  Rep.,  880. 

881.  Jadgment  taxes:  The  provision  of 
Code,  §  866,  that  the  statutory  provisions  as 
to  penalties  shall  not  apply  to  taxes  levied  by 
order  of  court  to  pay  judgments  on  city  or 
county  bonded  indebtedness,  held  unconsti- 
tutional as  applied  to  conti'acts  previously 
executed:  Lansing  v.  County  Treasurer^  1 
Dillon,  622. 

VII.  Eecoveey  op  taxes  paid. 
a.  J3y  tax  payer  f  rani  county. 

382.  The  statutory  provision  (Code,  g  870) 
that  the  board  of  supervisors  shall  direct  the 
treasurer  to  refund  to  the  tax  payer  any  tax 
or  portion  of  a  tax  found  to  have  been  erro- 
neously or  illegally  exacted  or  paid,  with  in- 
terest, etc.,  authorizes  the  refunding  of  ille- 
gal or  erroneous  taxes,  though  voluntarily 
paid,  and  even  after  they  have  been  divided 
up  and  distributed  among  the  state,  school, 
road  and  other  funds,  and  if  the  supervisors 
refuse  to  refund  the  same,  the  sum  may  be 
recovered  in  an  action  against  the  county: 
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Lauman  v.  Dea  Moines  County,  21^10;  Is- 
beU  V.  CravBford  County,  40-102. 

8S8.  Under  such  circumstances  a  recovery 
may  be  had  by  an  action  against  the  county, 
after  demand  upon  the  board  of  supervisors. 
The  party  is  not  restricted  to  an  appeal  from 
the  action  of  the  board  in  disallowing  his 
claim :  Richards  v,  Wapello  County,  4&-507. 

8S4.  Where  a  tax  is  illegal  because  it  was 
never  levied*  it  may  be  recovered  back  in  an 
action  against  the  county :  Ibid. 

38o.  Where  a  tax  is  illegal  through  the 
erroneous  action  of  the  board  in  raising  an 
assessment,  it  may  be  recovered  back: 
Dickey  v.  PoJk  County,  58-287. 

8S6.  Failure  to  pursue  remedies  to  ar- 
rest the  collection  of  such  taxes  will  not 
waive  or  forfeit  the  right  to  recover  them : 
Ibid, 

887.  Taxes  not  brought  forward  as  re- 
quired by  Code,  §  845,  and  which  are  there- 
fore erroneously  included  in  the  amount  for 
which  property  is  sold,  may  be  recovered 
back  by  the  tax  purchaser  from  the  county : 
Parker  r.  Cochran,  64-757. 

838.  Where  relief  is  sought  from  a  tax 
levy  which  is  in  excess  of  the  limit  imposed 
upon  taxation,  relief  will  be  granted  as 
against  the  excess  of  the  tax  over  the  consti- 
tutional limit  and  the  tax  will  be  sustained 
to  the  extent  to  which  it  is  valid.  After  the 
tax  has  been  paid,  such  sums  as  are  in  excess 
of  the  limit  may  be  recovered  back :  McPher- 
son  V.  Foster,  48-48. 

889.  Where  proporty  was  sold  for  an 
amount  of  tax,  part  of  which  was  not  a  lien 
thereon,  heJd^  that  the  owner  might  recover 
from  the  county  the  amount  of  such  tax, 
with  costs,  interest  and  penalties,  which  he 
was  compelled  to  pay  in  order  to  redeem : 
Broumlee  v.  Marion  County,  58-487. 

840.  Tolnntarj  payment:  The  statutory 
provision  last  above  referred  to  does  not  ap- 
ply when  the  tax  payer  has  voluntarily  re- 
deemed from  a  sale  absolutely  void  by  reason 
of  the  taxes  having  been  previously  paid,  and 
the  money  so  paid  in  redemption  cannot  be 
leoovered :  Morris  v.  Sioux  County,  42-416 ; 
;Sears  v.  Marshall  County,  50-^8. 

841.  After  voluntary  payment  of  taxes  to 
a  municipal  corporation  upon  property  not 
subject  to  taxation,  such  taxes  cannot  be  re- 
covered back :  Espy  v.  Fort  Madison,  14-226. 


842.  Where  payment  of  taxes  is  volun- 
tarily made  with  knowledge  of  all  the  facts, 
under  the  belief  that  by  law  the  property  be- 
longs to  the  person  paying  the  taxes,  such 
person  cannot  afterward  recover  back  the 
money  so  paid  upon  the  title  being  adjudged 
to  be  in  another.  Such  taxes  cannot  be 
deemed  erroneous  or  illegal:  Dubuque  <£r 
8.  C.  R,  Co,  V,  Board  of  Supervisors,  40-16. 

848.  Where  a  tax  is  not  merely  informal 
and  irregular,  but  is  illegal  and  void  as  being 
levied  upon  property  not  liable  to  taxation, 
and  the  owner  of  the  property  makes  pay- 
ment under  protest,  the  rule  is  that  he  may 
recover  it  back,  although  there  is  no  distraint 
or  seizure  of  his  property:  Winzer  v.  Bwr- 
lington,  68-279;  Thomas  r.  Burlington,  69- 
140. 

844.  Subseqaent  taxes  paid  by  tax  pur- 
chaser: The  holder  of  a  tax  title  which  is 
adjudged  void  cannot  recover  from  the 
county  taxes  paid  by  him  upon  the  property 
subsequently  to  the  acquisition  of  his  tax 
title :  Scott  v.  Chickasaw  County,  68-47. 

845.  Where  the  purchaser  of  property  at  a 
tax  sale  paid  taxes  thereon  for  a  subsequent 
year,  but  the  sale  was  afterward  declared 
void  for  the  reason  that  the  property  was  not 
subject  to  taxation  for  the  year  for  the  taxes 
for  which  it  was  sold,  held,  that  the  subse- 
quent tax  was  not  erroneously  or  illegally 
exacted  or  paid  in  such  sense  that  the  county 
was  under  obligation  to  refund  it :  loum.  B, 
Land  Co,  v.  Guthrie,  58-888. 

846.  Erroneous  assessment:  The  statu- 
tory proviEflon  for  the  recovery  of  illegal 
taxes  paid  is.  not  applicable  to  a  case  of  er- 
roneous assessment  made  in  the  exercise  of 
lawful  authority.  The  only  relief  in  such 
cases  is  by  application  to  the  board  of  equal- 
ization :    Harris  v.  Fremont  County,  68-639. 

847.  Where  a  tax  payer  had  indebtedness 
which  he  might  in  a  proper  manner  have 
offset  against  property  for  which  he  was 
taxed,  but  took  no  steps  to  have  such  deduc- 
tion allowed,  either  by  the  assessor  or  by  the 
board  of  equalization,  and,  about  two  years 
after  the  payment  of  the  taxes  under  the  as- 
sessment, applied  to  have  refunded  to  him 
the  amount  thus  paid  in  excess  of  what 
would  have  been  his  proper  assessment,  held, 
that  such  application  was  too  late,  and  that 
as  there  was  no  error  or  illegality  in  the  as- 
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seasment,  the  recovery  of  the  amount  could 
not  be  had:    Leonard  v.  Madison  County , 

64r418. 

848.  Where  an  illegal  tax  has  been  col- 
lected for  the  benefit  of  the  county  and  has 
been  expended,  it  would  be  proper  to  refund 
it  from  other  funds  belonging  to  the  county. 
So  where  an  illegal  tax  has  been  collected 
for  the  state  or  for  a  school  or  road  district, 
and  has  been  paid  over,  it  would  be  proper 
to  refund  it,  if  necessary  to  do  so,  from  other 
funds  belonging  to  the  state  or  the  school  or 
road  district  which  has  thus  received  and 
enjoyed  the  benefit  of  the  illegal  tax :  Dis- 
trict T'p  V.  District  T'p,  56-85. 

849.  Where  it  became  necessary  to  refund 
a  tax  which  had  been  paid  over  to  a  school 
district,  and  it  appeared  that  the  original 
school  district  was  no  longer  in  existence, 
the  territory  having  been  divided  into  three 
districts,  held,  that  the  treasurer  should  have 
apportioned  the  tax  among  the  districts 
formed  out  of  the  original  territory  and  re- 
paid the  tax  pro  rata  from  the  funds  coming 
to  each,  and  that  having  repaid  it  entirely 
from  the  funds  of  one  of  the  districts,  that 
district  was  entitled  to  maintain  an  action 
for  contribution  against  the  others :  Ibid. 

850.  The  money  whiqh  is  to  be  returned 
to  the  tax  payer  should  be  taken  from  the 
particular  fund  or  funds  into  which  it  went 
when  the  tax  was  collected :  Iou>a  i2.  Land 
Co,  V.  Woodbury  County,  64-212. 

851.  No  judgment  can  be  rendered  against 
a  county  on  account  of  taxes  illegally  or  er- 
roneously collected  for  any  of  the  public  or- 
ganizations or  corporations  for  whose  benefit 
the  county  treasurer  collects  taxes,  without 
proof  that  there  remain  in  the  treasury  funds 
belonging  to  such  organizations  or  coipora- 
tions  which  might  properly  be  applied  to  the 
extinguishment  of  such  judgment :  Ibid, 

852.  The  board  of  supervisors  has  no  au- 
thority to  refund  a  road  tax  out  of  the  county 
funds:  Stone  v.  Woodbury  County,  61-522. 

358.  Bridge  taxes  are  to  be  collected  and 
disbursed  by  the  county  and  constitute  a 
part  of  the  county  funds  and  should  be  re- 
funded out  of  the  county  treasury :  Dickey 
V,  Polk  County,  58-287. 

854.  Although  a  special  tax  cannot  be  re- 
funded out  of  other  taxes,  yet  where  it  was 
shown   that  there    remained    a    sufficient 


amount  in  the  treasury  to  refund  out  of  a 
particular  fund  the  amount  illegaUy  paid 
going  to  such  fund,  heid,  that  a  recovery  was 
proper:  Ibid, 

855.  Under  similar  provisions  in  a  city 
charter,  keUd,  that  taxes  illegally  exacted 
might  be  recovered  back,  although  they  had 
been  paid  over  to  the  contractor  who  had 
made  the  improvements  for  which  the  tax 
was  levied :  TdUant  v.  Burlington,  89-548. 

856.  A  special  tax  in  aid  of  a  railroad  which 
has  been  paid  over  by  the  treasurer  to  the 
company  cannot  be  refunded:  Butler  v. 
Board  of  Supervisors,  46-826. 

857.  In  such  case  the  tax  cannot  be  re- 
funded out  of  the  county  treasury,  nor  can 
the  county  devote  other  taxes  collected  for 
such  company,  and  still  in  the  treasury,  to 
the  payment  of  that  illegally  collected :  Des 
Moines  <Sb  M,  R,  Co,  v.  Dowry,  51-486. 

858.  A  special  tax  voted  in  aid  of  a  rail- 
way company  should,  when  paid,  be  kept  as 
a  distinct  fund  subject  to  the  rights  of  the 
company  and  tax  payer.  In  no  event  can 
the  county  acquire  any  beneficial  interest 
therein,  and  the  claim  of  the  tax  payer  to 
have  such  taxes  refunded  to  him  is  a  claim 
against  the  treasurer  who  has  received  the 
tax,  and  not  against  the  county :  Barnes  v, 
MarshaU  County,  5^20. 

859.  Limitation  of  action:  The  cause  of 
action  against  the  county  for  illegal  or 
erroneous  taxes  paid  accrues  at  the  very 
moment  of  payment  of  taxes,  if  at  that  time 
the  taxes  are  erroneous  and  illegal.  The  stat- 
ute of  limitations  against  such  action  com- 
mences to  run  then,  and  not  from  the  time 
that  the  error  or  illegality  is  adjudicated: 
Cdllanan  v.  Madison  Cotmty,  45-561;  Ham- 
ilton V,  Dubuque,  50-218 ;  Scott  v,  Chickasaw 
County,  58-47. 

860.  A  party  cannot,  by  neglecting  to  de- 
mand the  refunding  of  such  tax,  delay  the 
running  of  the  statute:  Beecher  v.  Clay 
County,  62-140. 

861.  And  the  ignorance  of  plaintiff  that 
the  levy  was  illegal  will  not  enable  him  to 
take  advantage  of  the  exception  of  the  stat- 
ute of  limitations  in  case  of  fraud  or  mistake 
provided  in  Code,  ^  2580 :  Ibid. 

862.  Where  taxes  have  been  paid  but  the 
land  is  sold  by  the  treasurer  for  such  taxes 
by  mistake,  the  owner  has  five  years  from 
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the  discovery  of  the  mistake  in  which  to 
bring  the  action :  Stoinn  Lake  Batik  v,  Buena 
Vista  County,  66-128. 

b.  By  tax  payer  from  adverse  claim- 
ant of  property. 

863.  Payment  by  person  not  the  owner: 

Taxes  paid  by  one  claiming  title  adversely  to 
the  real  owner  without  his  consent  cannot  be 
recovered  back  from  the  owner  after  the  ad- 
verse title  is  declared  void.  The  mere  fact 
thai  the  real  owner  knew  that  the  adverse 
claimant  was  paying  the  taxes  under  claim 
of  title  is  not  sufficient  ground  for  inferring 
a  promise  to  repay :  Garrigan  v.  Knight,  47- 
535 ;  Read  v.  Howe,  4^-65. 

864.  Payment  ander  sapposed  title: 
Where  title  to  land  was  for  a  long  time  in 
litigation  between  parties  claiming  title  under 
conflicting  grants,  and  one  of  them  paid  the 
taxes,  and  it  was  flnaUy  decided  that  the  title 
was  in  the  other,  held,  that  the  one  who  paid 
the  taxes  might  recover  the  amount  so  paid 
from  the  one  adjudged  owner  of  the  land : 
Goodnow  V.  Moulton,  51-5o5;  Goodnow  v, 
Plumbe,  62-711;  Goodnow  v.  Wells,  54-326; 
Goodnow  V,  Stryker,  61-261;  Goodnow  v, 
Stryker,  62-221. 

36o.  Under  such  drcamstances,  field,  that 
the  payment  of  taxes  voluntarily  made  by 
tke  person  claiming  title  to  the  property, 
with  full  knowledge  of  the  advei'se  claimant 
of  the  title,  and  made  under  belief  on  the 
part  of  the  person  making  such  payment, 
arising  from  a  mistake  of  law,  that  he  had 
such  title,  might  be  recovered  back  from  the 
adverse  claimant,  upon  the  title  being  deter- 
mined to  be  in  the  latter :  Goodnow  v,  Litchr 
field,  63-275;  Iowa  Homestead  Co.  v,  Des 
Moines  Nav.  db  It.  Co,,  63-285;  Goodnow  v. 
Chapman,  64-602;  Goodnow  v.  Wolcott,  65- 
201;  Goodnow  v.  Oakley,  68-25. 

866.  Although  where  one  of  two  parties 
holding  the  title  to  property  has  paid  the 
taxes,  and  the  other  afterwards  establishes 
his  title  to  the  property,  the  one  who  has 
made  payment  cannot  claim  the  right  to  re- 
cover from  the  other  on  account  of  such 
payment,  yet,  if  the  successful  party  accepts 
the  benefit  of  such  payment,  an  action  to 
recover  the  payments  may  be  maintained 
against  him  by  the  party  making  them: 
GooJnow  V.  Stryker,  61-261. 


867.  Where  a  company  to  whom  lands 
were  certified  under  a  railroad  grant  paid 
the  taxes  thereon,  and  subsequently  the  title 
was  found  to  be  in  another  under  a  swamp 
land  grant,  held,  that  the  taxes  paid  by  the 
former  company  under  the  belief  that  it  had 
a  legal  title  and  in  ignorance  of  the  swampy 
character  of  the  land,  which  fact  alone  de- 
feated its  title,  could  be  recovered  from  the 
party  holding  the  swamp  laud  grant,  who 
had  made  no  offer  to  pay  such  taxes :  Atneri- 
can  Emigrant  Co.  v.  lowaR.  Land  Co.,  52- 
328. 

86S.  One  who,  while  making  an  honest 
claim  to  be  the  owner  of  real  estate,  pays 
taxes  thereon,  it  afterward  being  determined 
that  the  title  is  in  another,  is  entitled  to  be 
reimbursed  for  such  expenditure:  Fogg  v. 
Holcomb,  64-621. 

86S>.  In  such  case,  the  payments  being 
made  for  the  protection  of  the  property  and 
redounding  to  the  benefit  of  the  real  owner, 
he  ought  and  will  be  required  to  reimburse 
the  person  who  made  them  for  the  amount 
paid :  Bradley  v.  Cole,  67-650. 

370.  So  held  where  the  title  to  property 
was  claimed  under  an  execution  sale  and 
sheriif^s  deed  which  were  afterwards  held 
defective:  Ibid. 

871.  Where  the  purchaser  of  property  at 
execution  sale  makes  redemption  from  a  pre- 
vious tax  sale  of  the  property  he  cannot  re- 
cover from  the  former  owner  the  amount 
paid :  Barr  v.  Patrick,  5^134. 

872.  Where  there  are  two  claimants  to 
property  and  each  pays  the  taxes  thereon,  the 
one  who  is  adjudged  not  to  be  the  owner 
cannot  recover  from  the  other  the  amount  of 
taxes  thus  paid.  A  request  by  him  to  the 
other  to  make  payment,  which  is  the  basis 
of  the  recovery  in  such  case,  cannot  be  in- 
ferred under  the  circumstances :  Montgomery 
County  V.  Sever  son,  68-451. 

378.  Where  recovery  is  had  by  one  claim- 
ant of  property  who  has  paid  the  taxes, 
against  another  who  has  been  adjudged  to 
be  the  legal  owner,  interest  on  the  amount 
paid  by  the  unsuccessful  claimant  at  the 
legal  rate  may  be  recovered,  conuuencing  at 
the  date  of  payment :  Goodnow  v.  Litchfield, 
63-275;  Iowa  Homestead  Co.  v.  Des  Moines 
Nav,  &  R.  Co,,  63-285;  Goodnow  v.  Stryker, 
63-569;  Goodnow  u  Plumbe,  64-672:  Good- 
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now  V,  Wells,  67-654;  Goodnow  v.  Oakley, 
68-25. 

874.  The  amount  to  which  a  party  making 
payment  of  taxes  is  entitled  should  be  made 
a  lien  upon  all  the  land  collectively  for  the 
gross  amount  of  the  payments  made :  Oood- 
now  t?.  lAtchfleldf  63-275 ;  Ooodnow  v.  Stry- 
her,  6a-569;  Ooodnow  v.  Plumhe,  64-672; 
Ooodnow  V.  Oakley,  68-25. 

376.  The  grantee  of  a  person  who  is  enti- 
tled to  recover  taxes  thus  paid  is  not,  in  the 
absence  of  express  assignment  of  the  right 
thereof,  entitled  to  recover  them  from  the 
person  who  has  been  adjudged  the  rightful 
owner  of  the  property:  Seymour  v.  Shea, 
62-708. 

376.  A  recovery  of  taxes  thus  paid  cannot 
be  had  as  against  one  who  was  not  the  owner 
of  the  premises  at  the  time  the  payments 
were  made,  but  has  subsequently  become 
such  owner :  Fogg  v,  Holcomb,  64r-621. 

877.  But  the  grantee  of  a  person  who  has 
been  adjudged  to  have  been  the  real  owner 
at  the  time  the  taxes  were  paid,  and  acquir- 
ing his  title  by  quitclaim,  stands  in  the  shoes 
of  his  grantor,  and  the  lands  in  his  hands 
are  subject  to  the  claim  or  lien  of  the  party 
thus  paying  the  taxes ;  but  such  grantee  is 
not  to  be  held  personally  liable  for  taxes  paid 
before  the  purchase  of  the  property  by  him : 
Bradley  v.  Cole,  67-650. 

878.  The  relief  which  may  be  had  by  a 
party  paying  taxes  by  reason  of  a  mistake 
respecting  the  title  as  against  the  person 
benefited  is  not  valid  as  against  a  third  per- 
son purchasing  the  land  without  notice  that 
there  is  any  claim  thereon  for  taxes  so  paid, 
and  the  taxes  so  paid  will  not  be  a  lien  as 
against  such  purchaser:  Bowen  r.  Duffle, 
66-88. 

879.  The  statnte  of  limitations  as  against 
an  action  by  a  party  who  has  paid  taxes  on 
land  on  a  claim  of  ownership,  but  has  been 
held  not  to  be  the  owner,  to  recover  such 
taxes  from  the  party  adjudged  to  be  the 
owner,  commences  to  run  from  the  time  the 
title  to  the  property  as  between  the  claimants 
is  judicially  determined:  Ooodnow  v,  Stryker, 
62-221 ;  Ooodnow  v,  Litchfield,  6<^275;  Brad- 
ley V.  Cole,  67-650;  Ooodnow  v,  Oakley, 
68-25. 

380.  As  to  the  claim  made  in  some  of  these 
cases,  that  there  had  been  a  previous  adjudi- 


cation of  the  right  to  recover  the  taxes,  see 
Ooodnow  V,  Wells,  67-654. 
And  see  Limitation  of  AcnoKS,  §§  95,  06. 

c.  By  tax  purchaser  from  county. 

881.  In  case  of  void  sale:  The  statutory 
provision  (Code,  §  899)  that  a  purchaser  is  to 
be  held  harmless  by  the  county  where  by 
mistake  or  the  wrongful  act  of  the  treasurer 
land  has  been  sold  on  which  no  tax  was  due 
at  the  time,  and  whenever  land  is  sold  in 
consequence  of  error  in  describing  the  land 
in  the  tax  receipt,  authorizes  the  purchaser 
to  recover  from  the  county  in  such  cases  the 
amount  paid  by  him  with  interest,  but  not 
the  penalties  which  would  have  accrued  sub- 
sequently to  the  time  of  sale  if  the  tax  had 
been  legal  and  the  sale  had  not  been  made : 
Corbin  v.  Davenport,  9-289 ;  Coulter  v,  Ma- 
haska County,  17-92. 

882.  The  purchaser  at  tax  sale  may  thus 
recover  from  the  county  the  portion  of  taxes 
included  in  the  amount  for  which  the  sale  is 
made  which  could  not  be  rightfully  included 
therein  by  reason  of  not  having  been  brought 
forward  by  the  treasurer :  Parker  v,  Cochran^ 
64-757. 

883.  Where  a  tax  title  is  void,  the  holder 
thereof  cannot  recover  from  the  county  taxes 
paid  by  him  upon  the  property  subsequently 
to  the  acquisition  of  such  title:  Scott  v, 
Chickasaw  County,  53-47. 

884.  The  owner  by  voluntarily  redeeming 
from  such  a  sale  does  not  become  subrogated 
to  the  rights  of  the  purchaser  against  the 
county:  Morris  v.  Sioux  County,  42-416, 
418. 

885.  An  action  by  the  purchaser  to  recover 
from  the  county  the  taxes,  interest  and  costs 
for  which  the  sale  is  made  in  case  the  sale 
is  void  because  no  taxes  were  due  by  reason 
of  mistake  in  the  description,  is  not  barred 
until  five  years  from  the  discovery  of  the 
mistake :  Storm  Lake  Bank  v.  Bueiia  Vista 
County,  66-128. 

d.  By  tax  purchaser  from  owner, 

886.  Snbseqaent  taxes  paid  in  good  faith 
by  the  holder  of  a  void  tax  title  may  be  re- 
covered of  the  owner :  Claussen  v.  Raybum, 
14-186. 
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587.  A  tax  purchaser  may  maintain  an 
action  after  eviction  against  the  real  owner 
for  taxes  paid  on  the  property  in  good  faith, 
and  if  by  such  payment  he  has  relieved  the 
land  from  the  lien  of  such  taxes,  he  should 
have  a  lien  thereon  for  the  amount  paid. 
Tliis  is  especially  true  where  the  owner  asks 
and  obtains  affirmative  relief  by  cancellation 
of  the  tax  deed.  Where  a  party  asks  equity 
he  should  be  required  to  do  equity :  Orr  v. 
Travacier,  21-68. 

588.  A  tax  purchaser  whose  title  is  held 
void  may  recover  of  the  property  owner  the 
taxes  paid  by  him  in  good  faith,  subsequently 
to  the  acquisition  of  his  title :  Stewart  v.  Cor- 
bin,  88-571. 

889.  In  such  case  the  party  who  has  paid 
the  taxes  may,  in  an  action  in  which  the  in- 
validity of  his  deed  is  declared,  have  a  decree 
against  the  owner  for  taxes  paid  with  six  per 
cent,  interest  thereon:  Harriaon  v.  Satier^ 
wem,  70-291. 

S90.  Where  a  party  seeks  in  an  equitable 
action  to  set  aside  a  tax  deed  which  is  valid 
on  its  face,  he  should  be  required  to  pay  the 
amount  of  the  taxes  paid  by  the  purchaser  in 
pursuance  of  such  sale:  Gardner  v.  Early, 
69-42. 

891.  Where  a  party  failed  to  recover  the 
prc^ierty  under  his  tax  title  because  equity 
would  not  sustain  it,  held,  that  he  still  might 
recover  the  amount  expended  in  the  acquisi- 
tion of  the  title  and  for  taxes  paid  on  the 
land :  Hunt  v,  Rowland,  28-349. 

892.  A  party  who,  in  a  pleading  asking  the 
setting  aside  of  a  tax  title,  offers  to  repay  to 
the  holder  of  such  title  the  amount  paid  by 
him,  with  interest,  etc.,  should  be  required 
to  pay  that  amount  upon  a  judgment  in  his 
favor  setting  aside  the  tax  title:  Corhin  v. 
Woodbine,  88-297. 

893.  Where,  until  the  answer  was  filed, 
the  record  failed  to  show  that  plaintiff  had 
any  knowledge  of  the  tax  title  set  up  therein, 
held,  that  it  was  sufficient  to  make  an  offer 
to  refund  the  taxes  in  a  replication  to  such 
answer:  White  v.  Smith,  68-818. 

894.  The  purchaser  cannot  pay  taxes  for 
years  previous  to  the  sale  which  have  not 
been  included  in  the  amount  for  which  the 
property  was  sold,  and  thereby  compel  the 
owner,  in  redeeming,  to  pay  such  taxes: 
Sheppard  v,  Clark,  58-371. 


895.  Where  a  life  estate  was  vested  in  the 
occupant  of  property  with  the  provision  that 
the  owner  of  the  fee  should  pay  the  taxes 
thereon,  and  the  title  of  the  owner  of  the 
fee  was  sold  on  foreclosure  of  a  mortgage, 
held,  that  the  purchaser  at  the  foreclosure 
sale  was  under  obligation  to  pay  the  taxes 
to  the  holder  of  the  life  estate  who  had 
paid  them,  and  that  upon  failure  of  the 
purchaser  to  make  such  payment  they 
might  be  recovered  back  frpm  such  pur- 
chaser :  Iowa  Loan  d:  Trust  Co,  v.  King,  66- 
322. 

896.  Where  there  are'conflicting  claims  to 
property  and  one  party  allows  the  taxes  to 
become  delinquent,  the  other  cannot,  after  en- 
forcing his  claim  against  the  property  and 
buying  it  in  at  execution  sale,  recover  the 
amount  of  taxes  which  he  is  compelled  to 
pay  to  redeem  the  property  from  the  former 
owner :  Barr  v,  Patrick,  59-184. 

897.  Taxes  paid  by  the  purchaser  after  re- 
demption is  made  by  the  owner  cannot  be 
recovered,  and  if  he  pays  them  upon  the 
supposition  that  the  redemption  is  illegal  he 
does  so  at  his  peril:  Byington  v.  Alien,  11-8; 
Byington  v.  WaUh,  11-27. 

898.  A  purchaser  of  property  exempt  from 
taxation  acquires  no  such  interest  by  such 
purchase  as  will  give  him  the  right  to  a  lien 
for  taxes  paid  for  a  subsequent  year,  though 
the  title  has  passed  t«,  a  third  person  who 
cannot  claim  the  exemption:  Byington  v. 
Wood,  12-479. 

899.  A  purchaser  at  tax  sale  who  has  in 
good  faith  paid  the  subsequent  taxes  on  the 
property  may,  after  eviction  by  the  owner, 
recover  the  amount  so  paid:  Clausaen  v, 
Raybum,  14r-186. 

400.  The  fact  that  in  an  action  upon  a  tax 
title  such  title  is  held  void  is  not  an  adjudi- 
cation defeating  the  tax  purchaser's  right  to 
recover  the  taxes  paid:  Stewart  v,  Corbin, 
88-571. 

401.  Where  defendant  acquiring  title  by 
assignment  of  a  bond  for  a  deed  agreed  to  pay 
certain  taxes,  but  bought  the  property  in  at 
tax  sale  for  such  taxes,  and  afterward  at  suit 
of  the  wife  of  the  assignor,  who  did  not  join 
in  the  assignment,  it  was  held  void  as  being 
a  conveyance  of  the  homestead,  held,  that 
defendant  could  only  recover  the  amount  of 
taxes  paid  and  interest  at  six  per  cent.,  and 
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not  a  higher  interest  or  penalty :  Stinson  v. 
Richardson,  48-541. 

402.  Amonnt  of  recoTery:  In  recovering 
for  taxes  subsequently  paid  the  tax  purchaser 
is  entitled  to  only  six  per  cent,  interest :  Orr 
V,  TravadeTf  21-68;  Early  v,  Whittingkam, 
43-162 ;  Thompson  v.  Savage,  47-522. 

408;  Where  it  was  found  in  a  proceeding 
to  redeem  from  tax  sales  that  the  first  sale 
was  invalid  while  the  other  two  were  valid, 
it  wa£t  decided  that  plaintiff  should  pay  the 
amount  of  legal  taxes  upon  the  land  which 
defendant  had  paid  under  the  first  sale  and 
six  per  cent,  thereon;  and  should  also  pay 
the  statute  penalty  and  interest  upon  the 
other  sales,  and  also  the  subsequent  taxes 
paid  by  defendant :  Curl  v,  Watson,  25-85. 

404.  As  the  tax  deed  vests  in  the  pur- 
chaser all  the  right,  title  and  interest  of  the 
state  and  county,  the  tax  purchaser  may, 
upon  his  deed  being  declared  void  on  account 
of  fraud  or  other  defect  in  the  sale  for  taxes 
due  upon  the  property,  recover  from  the 
owner  the  full  amount  which  the  owner 
would  have  to  pay  the  treasurer  to  satisfy 
taxes  for  which  the  sale  was  made,  and  taxes 
subsequently  paid,  if  they  had  not  been  paid 
by  the  purchaser:  Everett  v.  Beebe,  87-452; 
Light  V,  West,  42-188;  Besore  v.  Dosh,  48- 
211;  Sexton  v,  Henderson,  45-160;  Miller  v, 
Corhin,  46-150;  Springer  v.  Bartle,  46-688; 
Crumb  v,  Davis,  64-25;  Walker  v,  Beaver, 
50-504. 

405.  But  this  rule  has  no  application  where 
the  land  was  not  subject  to  taxation  for  the 
year  for  the  taxes  for  which  it  was  sold : 
Sully  v,  Poorbaugh,  45-458. 

406.  Nor  does  the  rule  apply  where  the 
title  is  void  for  the  reason  that  there  was  no 
assessment,  levy  or  sale :  Early  v,  WhUting- 
ham,  48-162. 

407.  The  sale  and  deed  convey  the  interest 
of  the  stat-e  and  county  in  the  property,  but 
not  the  tax  itself,  and  a  tax  purchaser  is  not 
entitled  to  recover  from  the  owner  the  tax 
paid  where  the  sale  and  deed,  owing  to  de- 
fective description,  are  void:  Roberts  v. 
Deeds,  57-820. 

408.  A  tax  title  being  held  void  for  the 
reason  that  no  taxes  were  levied  for  the  year 
for  which  the  land  was  sold,  held,  that  a  tax 
purchaser  could  not  recover  from  the  owner 
the  amount  of  taxes  paid  at  the  sale,  but 


could  only  recover  taxes  paid  by  him  for 
years  subsequent  to  the  sale  and  within  five 
years  next  preceding  the  commencement  of 
an  action  to  recover  the  same :  Thompson  v. 
Savage,  47-522. 

409.  Where  the  sale  is  void  the  purchaser 
is  only  subrogated  to  the  rights  of  the  county, 
and  therefore  his  action  against  the  owner  to 
recover  the  taxes  paid  must  be  brought 
within  five  years  after  such  taxes  become  de- 
linquent: Ibid,;  Broum  v.  Painter,  44-868; 
Sexton  V.  Peck,  48-250. 

410.  Payment  of  taxes  made  more  than 
five  years  before  bringing  suit  to  recover 
them  back,  and  not  made  for  the  protection 
of  the  title  in  behalf  of  the  rightful  owner 
and  for  the  purpose  of  depriving  him  of  title, 
cannot  be  recovered  back:  Thodev.  Spofford, 
65-294. 

411.  The  statutory  provisions  requiring 
the  filing  of  a  certificate  of  taxes  by  the  pur- 
chaser do  not  apply  to  taxes  paid  by  him  as 
owner  after  he  acquires  a  tax  deed :  Ibid, 

412.  Where  a  tax  title  is  at  the  suit  of  the 
holder  of  the  legal  title  declared  void  on  the 
ground  that  the  taxes  for  which  the  sale  was 
made  had  in  fact  been  paid,  the  holder  of  the 
legal  title  should  be  required  to  repay  to  the 
holder  of  the  tax  title  all  the  taxes  paid  by 
him  on  the  land  with  six  per  cent,  interest 
thereon,  and  such  repayment  should  not  be 
limited  to  taxes  paid  within  five  years.  The 
obligation  to  repay  being  merely  an  inciden- 
tal equity  is  not  subject  to  the  bar  of  the 
statute:  Harberv.  Sexton,  66-211. 

418.  The  rule  in  regard  to  recovery  of 
taxes  paid,  in  case  the  sale  is  irregular  or  the 
deed  is  void  by  reason  of  some  inherent  in- 
validity which  limits  the  recovery  to  taxes 
paid  within  five  years  prior  to  the  bringing 
of  action,  does  not  apply  where  the  owner 
seeks  to  redeem  from  a  tax  sale  which  has 
not  culminated  in  a  deed  by  reason  of  the 
failure  of  the  tax  purchaser  to  give  notice  of 
the  expiration  of  the  period  of  redemption. 
In  such  case  the  amount  paid  at  the  sale  with 
the  taxes  and  interest  as  provided  by  law 
must  be  paid  without  regard  to  the  length  of 
time  which  may  have  expired  after  the  sale : 
Long  V,  Smith,  67-22, 

414.  Purchaser  not  gabjeet  to:  Where  a 
tax  sale  was  held  void  and  the  title  declared 
to  be  in  the  original  owner,  and  thereafter  the 
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tax  purchaser  commenced  action  for  taxes 
paid  by  him  subsequent  to  the  purchase,  h£ldy 
that  im  innocent  purchaser  of  the  land  from 
such  original  owner  after  the  judgment 
would  not  be  deemed  to  have  notice  of  the 
claim  for  the  recovery  of  taxes  paid :  Thomp- 
9onv,  Savage,  47-522. 

415.  The  record  showing  the  payment  by 
the  holder  of  the  tax  title  will  not  constitute 
constructive  notice  to  such  purchaser  so  as 
to  charge  him  therewith:  Foreyv,  Bigdow, 
56-881. 

VIII.  Sales. 

a.  Power  to  sell  in  general, 

416b  Whence  power  deriyed:  The  tax 
warrant  provided  for  in  the  Revision  was 
not  essential  to  the  power  to  sell,  the  power 
of  the  treasurer  in  that  respect  being  derived 
from  the  statute  directly :  Farker  v.  Sexton, 
3IM21 ;  Johnson  v.  Chase,  80-808;  Hurley  v» 
PoweU,  81-64;  Rhodes  v.  Sexton,  88-540; 
Madson  v,  Seaston,  87-562 ;  Cedar  Rapids  A 
M.R.R,  Co.  V.  CarroU  County,  41-158. 

417.  The  power  to  make  a  tax  sale  is  not 
derived  from  the  tax  list  but  from  the  stat- 
ute. Under  previous  statutes,  held,  that  the 
tax  warrant  was  a  material  step,  and  the 
legislature  could  not  make  a  tax  deed  con- 
clusive as  to  the  existence  of  such  warrant : 
Corbm  v,  HiU,  21-70. 

418.  Also,  held,  that  the  clerk  could  sign  a 
tax  warrant  as  acting  county  judge:  Ibid, 

419.  Also,  hddf  that  it  was  not  essential 
that  it  appear  from  the  warrant  when  signed 
by  the  derk  in  place  of  the  county  judge 
that  the  latter  was  absent  or  incapacitated 
6om  acting:  Ibid;  Sully  v.  Kuehl,  80-275. 

420.  Under  the  act  of  1847  sale  for  delin- 
qnoit  taxes  could  only  take  place  in  pursu- 
ance of  a  judgment  in  the  district  court 
against  the  land  for  taxes  due  and  unpaid 
for  the  term  of  two  years,  from  the  first  of 
January  next  after  the  delinquent  tax  list 
had  been  filed  in  his  office :  Bleidom  v,  Abel, 
6-5. 

421.  Under  the  statutory  provision  of  1858 
a  sale  for  taxes  delinquent  less  than  two 
years  was  invalid :  Williams  v,  Oleason,  5- 
284. 

428.    Further  as  to  previous  statutes  on 


the  same  subject,  see  Scott  v,  Babcock,  8  G, 
Gr.,  188. 

428.  Repeal  of  statute:  Where  a  statute 
authorizing  sale  for  taxes  is  repealed  without 
any  clause  preserving  the  provisions  at  the- 
time  existing  for  the  collection  of  taxes  levied 
and  delinquent,  and  the  new  law  contains 
no  provision  for  selling  land  for  taxes  previ- 
ously delinquent,  a  sale  after  such  repeal  for 
previous  delinquent  taxes  will  be  invalid  t 
Bleidom  v.  Abel,  6-5. 

424.  A  sale  takes  place  place  under  the 
law  in  force  at  the  time  it  occurs,  and  the 
legislature  may  modify  and  change  the  pro- 
vision as  to  sale  for  taxes  already  delinquent : 
SuUy  V.  Kuehl,  80-275. 

425.  Taxes  in  fact  paid:  The  delinquency 
of  the  owner  to  pay  the  taxes  is  an  essential 
fact  upon  which  the  power  of  sale  rests,  and 
proof  that  the  taxes  were  in  fact  paid  may  be 
made  for  the  purpose  of  defeating  the  sale, 
but  under  statutes  providing  for  the  fore- 
closure of  a  tax  title  by  action  in  court,  held, 
that  the  owner  was  precluded  by  the  decree 
from  afterwards  setting  up  and  proving  the 
fact  of  such  payment:  Oaylord  v,  Scarff, 
6-179. 

426.  A  tax  deed  made  pursuant  to  a  sale 
for  taxes  which  had  been  paid  prior  to  the 
sale  conveys  no  title:  Walton  v.  Chray, 
2&-440. 

427.  In  such  case  the  sale  is  void:  Morris 
V,  Sioux  County,  42-416;  Patton  v.  Luther, 
47-286. 

428.  And  this  is  so  whether  payment  has 
been  made  by  the  owner  or  by  one  having 
no  interest  in  the  land ;  so  where  the  taxes 
were  paid  by  one  holding  under  a  tax  sale 
subsequently  declared  void,  and  the  tax  thus 
paid  for  that  year  was  refunded,  Tield,  that 
the  property  could  not  afterwards  be  sold  for 
the  taxes  for  that  year :  Iowa  R,  Land  Co. 
V.  Guthrie,  58-883. 

429.  In  a  particular  case,  held,  that  the 
evidence  showed  that  the  tax  for  which  the 
sale  was  made  had  been  paid  and  the  deed 
was  therefore  held  void :  Harber  v.  Sexton, 
66-211. 

430.  In  such  case,  held,  that  the  holder  of 
the  tax  title  should  be  repaid  by  the  holder 
of  the  legal  title  for  taxes  paid  by  him  as 
the  holder  of  such  tax  title  with  six  per  cent, 
interest  thereon  from  the  time  of  payment, 


676 


TAXATION,  Vni,  a 


Sales. —  Power  to  sell  in  generaL 


and  that  the  right  of  recovery  was  not 
barred  bj  the  statutory  limitation :  Ihid, 

481.  Where  a  portion  of  the  tax  which 
should  have  been  assessed  upon  certain  real 
property  was  by  mistake  assessed  as  personal 
tax,  and  the  part  of  the  tax  appearing  as  the 
part  assessed  against  the  property  was  paid, 
held,  that  a  sale  of  such  property  for  delin- 
quent taxes  due  thereon  was  invalid :  Capi- 
tal  City  Oas  Light  Co,  v.  Charter  Oak  Ins, 
Co,,  51-31. 

432.  The  fact  that  the  owner  pays  the  taxes 
and  takes  a  tax  receipt  after  sale  of  the  prop- 
erty therefor  does  not  invalidate  the  sale 
nor  prevent  a  deed  from  issuing  to  the  pur- 
chaser :  Jones  v,  Wdsing,  52-220. 

488.  For  taxes  not  brought  forward: 
Failure  of  the  treasurer  to  enter  on  the  tax 
list  the  fact  of  previous  taxes  being  delin- 
quent and  unpaid  will  render  the  sale  for 
such  delinquent  taxes  invalid  and  void.  Such 
a  sale  is  without  authority  and  void,  and  yet 
it  may  be  true  that  it  would  by  lapse  of  time 
ripen  into  a  perfect  title :  Gardner  v.  Early, 
6$M2. 

484.  Failure  to  sell  personal  property: 
A  failure  of  the  treasurer  to  collect  taxes  by 
distress  and  sale  of  personal  property,  when 
he  might  do  so,  will  not  invalidate  a  subse- 
quent sale  of  real  property  for  such  taxes : 
Stewart  v,  Corbin,  25-144. 

485.  The  treasurer  is  not  bound  to  seize 
and  sell  personal  property  for  personal  prop- 
erty tax,  but  he  may  sell  real  property  there- 
for: Oarrettson  v,  Scofield,  44-85. 

486.  Sale  of  personal  property:  The  fact 
that  lands  have  been  advertised  for  sale  for 
taxes  does  not  prevent  a  sale  of  personal 
property  to  pay  the  same.  If  the  lands,  how- 
ever, had  been  actually  sold  to  pay  the 
taxes,  personal  property  could  not  be  sub- 
jected to  their  payment:  Emerick  v,  Sloan, 
18-139. 

437.  Part  of  tax  illegal:  By  the  pro- 
vision of  Code,  §  870,  a  sole  for  aggregate 
taxes,  only  a  part  of  which  are  illegal  and 
erroneous,  is  valid:  Eldridge  v,  Kuehl,  27- 
160;  Parker  v.  Sexton,  29-421;  Sully  v, 
KuehX,  80-275;  Hurley  v,  Powell,  81-64; 
Rhodes  v.  Sexton,  33-540 ;  Qenther  v.  Fuller, 
3&-604;  Madson  v.  Sexton,  37-562. 

488.  A  sale  will  be  upheld  if  any  portion 
of  the  tax  for  which  the  land  is  sold  is  valid : 


Coming  Town  Co.  v,  Davis,  44-622;  Parker 
V,  Cochran,  64-767. 

489.  For  total  taxes  due:  There  must  be 
but  one  sale  for  the  total  amount  of  taxes 
due  and  unpaid.  A  second  sale  for  taxes 
which  were  due,  and  delinquent  at  the  time 
of  a  previous  sale,  would  be  void.  Such 
taxes  cease  to  be  a  lien:  Preston  v.  Van 
Oorder,  81-250;  Bowman  v,  TJiompson,  86- 
605. 

440.  The  same  property  cannot  be  twice 
sold  at  the  same  sale  for  the  taxes  of  two 
different  years:  Shoemaker  v,  Ladey,  88-277; 
S,  C,  45-422. 

441.  A  sale  for  taxes  extinguishes  the  lien 
of  taxes  for  previous  years  not  included  in 
the  amount  for  which  the  property  is  sold, 
and  such  taxes  cannot  be  enforced  against 
the  property  even  in  the  hands  of  the  orig- 
inal owner  after  redemption  from  the  sale: 
Hough  V,  Easley,  47-380.  • 

442.  The  fact  that  the  land  is  not  sold  for 
all  the  delinquent  taxes  existing  at  the  time 
of  the  sale  is  an  irregularity  merely  which 
cannot  defeat  a  sale  after  the  execution  and 
recording  of  the  deed  made  in  pursuance 
thereof:  Kes9ey  v,  Conneil,  6&-480. 

448.  The  provision  of  16  G.  A.  ch.  29 
(McClaui*s  Ann.  Stat,  216),  for  sale  of  land  for 
a  portion  of  the  taxes  due  thereon,  where, 
upon  being  offered  for  two  years  for  the  whole 
amount  of  the  taxes  due,  it  has  remained  un- 
sold for  want  of  bidders^  does  not  imply  that 
a  sale  in  other  cases  for  a  portion  of  the  tax 
delinquent  at  the  time  of  the  sale  will  be  in- 
valid: Ibid. 

444.  Subsequent  taxes:  A  subsequent  sale 
for  taxes  subsequently  becoming  delinquent 
will  not  divest  the  rights  of  a  previous  pur- 
chaser unless  a  deed  is  issued  in  pursuance 
of  such  subsequent  sale.  If  such  sale  is  re- 
deemed from,  the  rights  of  the  prior  tax  pur- 
chaser remain  unaffected :  Gray  v,  Coan^  80- 
586. 

445.  Redemption  from  a  subsequent  tax 
sale  will  not  defeat  the  lien  of  a  prior  sale : 
Gray  v.  Coan,  40-827. 

446.  Subsequent  sale:  The  power  to  sell 
lands  for  delinquent  taxes  is  not  limited  to 
the  sale  at  which  such  lands  are  first  subject 
to  be  sold  for  such  taxes,  but  may  be  exer^ 
cised  at  any  subsequent  sale:  Litchfield  v, 
Hamilton  County,  40-66. 
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447.  Where  two  tax  sales  are  made  of  the 
same  property  for  the  same  taxes,  and  the 
lirst  is  Toid  on  aocount  of  fraud  committed 
at  such  sale,  a  second  sale  mnv  be  valid : 
MaUory  v.  French,  44-133. 

448.  A  second  sale  for  railroad  taxes  is 
legal:  Cotffell  v,  Merrill,  eO-5d, 

419.  A  tax  deed  for  property  sold  for  state 
and  county  taxes  does  not  convey  to  the  pur- 
chaser a  title  free  from  the  lien  of  unpaid 
city  taxes,  nor  does  the  city  tax  deed,  made 
in  pursuance  of  a  sale  for  city  taxes  of  one 
year,  divest  the  lieu  of  the  city  for  taxes  for 
prior  years :  Dennison  v,  Keokuk,  45-266. 

b.  Advertisemerd  and  7iotice. 

450.  In  what  tracts:  Land  should  be  ad- 
vertised in  the  same  tracts  or  parcels  in  which 
it  is  entered  in  the  tax  book  and  assessed : 
Corbin  r.  De  Wolf,  25-124;  McClintock  r. 
Sutherland,  85-487. 

4ol.  Land  should  be  sold  and  deeded  by 
tUe  same  description  as  set  out  in  the  adver- 
tisement: Martin  V,  Cole,  38-141. 

45S.  Town  lots  situated  in  the  same  block 
and  lying  contiguous  may  be  assessed  at  a 
gross  amount  and  advertised  together: 
McClintock  r.  Sutherland,  35-487. 

4o8.  Under  the  provisions  of  a  foiTner 
statute  requiring  the  treasurer  in  advertising 
lands  taxed  to  unknown  owners  to  embrace 
the  largest  quantity  practicable  in  the  de- 
scription, held,  that  a  sale  in  pursuance  of 
advertifiing  in  that  manner  was  valid :  Hen- 
derson V,  Oliver,  3!&-512. 

454.  The  treasurer  should  so  advertise  as 
to  incur  as  little  expense  as  possible  consist- 
ently with  a  due  compliance  with  the  law ; 
therefore,  held,  that  the  whols  or  a  part  of  a 
section  of  land  in  a  contiguous  body  belong- 
ing to  the  same  owner  should  be  advenised 
as  one  tract  and  not  in  its  smallest  subdivis- 
ions: Iowa  IL  Land  Co.  v.  Sac  County,  80- 
124 ;  Cedar  Rapids  A  M.  22.  R,  Co.  v.  Car- 
roU  County,  41-153,  176. 

455.  Pablleation:  The  publisher* of  a 
newspaper  cannot  by  mandamus  compel  the 
publication  of  the  advertisement  of  sales  in 
his  newspaper,  though  it  be  the  only  one  in 
the  county :  Welch  v.  Board  of  Supervisors, 
23-ldO. 

456.  After  adjoarned  sale:  Property  is  to 
be  advertised  but  once,  and  the  sale  of  such 
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as  is  advertised  may  be  made  at  a  sale  held 
any  time  thereafter  pursuant  to  adjourn- 
ments regularly  made :  Hurley  v.  Street,  29- 
429. 

4-57.  Omisslou:  An  omission  to  include 
certain  lands  in  the  advertisement,  held  not 
suiEcient  to  defeat  a  deed  made  in  pursu- 
ance of  a  sale  thereof,  the  owner  being 
bound  to  know  that  his  taxes  are  delinquent : 
Shawlerv,  Johnson,  52-472. 

0.  Adjournments. 

458.  Under  Ck)de,  §  886,  providing  for  ad- 
journments, a  deed  reciting  a  sale  as  made  on 
the  firat  Monday  of  a  subsequent  month  to 
that  on  which  the  regular  sale  is  directed  to 
be  made  by  statute  will  not  be  deemed  void 
as  showing  a  sale  at  a  time  not  authorized 
by  law:  Eldridge  v,  Kuehl,  27-160. 

459.  A  tax  sale  held  subsequently  to  the 
first  Monday  in  October,  the  date  fixed  by 
law,  will  not  be  void  although  there  is  no 
record  of  a  sale  being  commenced  on  the 
date  required  by  law,  nor  of  an  adjournment 
from  that  date  to  the  actual  date  of  sale: 
Boston  V.  Savery,  44-654. 

460.  Where  it  appears  from  the  deed  that 
the  sale  was  made  on  the  first  Monday  of 
some  month  subsequent  to  October,  it  will  be 
presumed  that  a  proper  cause  existed  for 
holding  the  sale  at  such  time.  The  reason 
therefor  need  not  appear  of  record:  Ibid.; 
SuUy  V.  Kuehl,  30-275;  Love  v.  Welch,  33-192. 

461.  If  the  non-existence  of  these  condi- 
tions can  in  any  event  be  shown  to  defeat  the 
tax  title,  the  burden  of  proof  is  upon  the 
paity  who  assails  it :  Love  v,  Welch,  83-192. 

462.  Whether  it  was  illegal  or  even  im- 
proper for  the  treasurer  to  regard  all  sales 
made  under  a  continuance  as  of  the  date  of 
the  commencement  of  such  sale,  quoere: 
Phelps  V,  Meade,  41-470. 

463.  While  it  may  not  be  essential  to  the 
validity  of  a  sale  made  at  an  adjournment  to 
show  that  a  record  of  the  adjournment  has 
been  made,  still  it  is  proper  that  such  an  entry 
should  be  made  on  the  reg^ter  of  sales,  and 
the  fact  tliat  no  such  entry  appears  thereon 
is  a  circumstance  tending  to  show  that  there 
was  no  such  adjournment.  It  is  proper, 
therefore,  on  such  a  question,  to  admit  the 
register  of  sales  in  evidence:  Chandler  v. 
Kcelcr,  40-590. 
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464.  A  written  memorandum  of  the  ad- 
journment of  a  sale  kept  by  the  treasurer  is 
not  a  record,  and  is  incompetent  to  over- 
throw the  presumption  of  regularity  raised 
by  the  deed ;  Clark  r\  Thompson,  37-536. 

465.  An  averment  in  an  answer  attacking 
the  validity  of  a  tax  sale,  that  it  was  made  on 
a  day  not  authorized  by  law,  precludes  the 
supposition  that  it  may  have  been  on  a  day 
authorized  by  reason  of  adjournment :  Pfyvip' 
to7i  V.  Sappf  55-195. 

As  to  how  far  the  deed  is  presumptive  and 
how  far  conclusive  evidence  of  the  sale  being 
held  at  a  proper  time,  see  infra ,  XII,  b. 

d.  T/ie  sale^  iid^,  record^  (lescripilon. 

466.  Purchase  by  county:  A  county  can- 
not become  the  purchaser  of  lands  at  tax 
sale :  Bntck  v.  Broesigks,  18-393. 

467.  Bid:  Under  Code,  J^  8TG,  the  bid  of  a 
purchaser  is  to  be  for  an  undivided  portion 
of  the  entire  tract,  if  for  less  than  the  whole, 
and  he  acquires  that  undivided  interest  in 
the  whole  tract :  Bnindige  v.  Maloneij.  53-218. 

468.  Therefore,  held,  that  an  offer  to  pay 
taxes  on  a  forty-acre  tract  offered  for  sale  for 
* 'fourteen  acres  "  was  so  uncertain  as  to  render 
void  a  deed  executed  in  conformitv  v.-ith 
huch  bid,  and  a  notice  given  in  jmrsuance 
thereof:  Poindcxter  x\  Doolittle,  v54-52. 

469.  An  undivided  interest  cannot  Ik*  sold 
for  taxes  on  the  whole  property :  Cragin  v. 
Henry,  40-158. 

4  70.  The  sale  of  an  undivided  interest  in 
land  on  which  tiie  taxes  remain  unpaid,  the 
taxes  having  been  paid  upon  the  other  un- 
divided interest,  is  competent  and  proper: 
Peirce  i\  Wearc,  41-878. 

471.  llecoril:  The  record  or  register  of 
sales  is  receivable  in  e^  idence :  McCready  v. 
Sexton,  29-356,  375;  Chandler  v.  Kcclcv,  46- 
596. 

472.  A  failure  to  make  a  record  of  the 
fact  of  sale  as  r(»quired  by  Code,  J;  882,  will 
not  enable  a  suhseciuent  purchaser  at  execu- 
tion sale  to  take  title  i)araniount  to  that  of  a 
tax  ])urchaser,  if  the  tax  deed  is  recorded 
prior  to  the  execution  deed,  but  if  the  tax 
deed  is  not  recorded  and  the  purchaser  at 
execution  sale  had  no  notice,  actual  or  other- 
wise, it  seems  he  will  be  protected :  Xegiis  i\ 
Yancey,  23-417. 


473.  Description:  Where  the  description 
of  property  to  be  sold  was  indefinite,  hdd, 
that  the  owner  of  the  land  could  not  make 
objection  on  that  ground  to  the  sale  of  the 
premises  for  a  valid  tax :  Burlington  <fc  M, 
B.  B.  Co.  r.  Spearman,  12-112. 

474.  Sale  b}*  a  municipal  corporation  for 
taxes,  held  invalid  for  the  reason  that  the 
register  of  sales  on  the  officers  certificate  in- 
dicated that  there  was  not  a  sufficient  de- 
scription of  the  property :  Vaughan  v.  Stone, 
55-213. 

e.    Valid  it  1/  of  sale;   sale  in  mass; 
fraud  of  officers  and  hidders. 

475.  Sale  of  homestead:  Under  a  law  ex- 
empting the  homestead  from  liability  for 
any  taxes  except  those  due  upon  it  exclu- 
sively, neither  an  officer  making  a  tax  sale 
nor  the  person  purchasing  thereat  can  extend 
the  liability  of  the  homestead  by  a  sale  and 
purchase  of  it  in  connection  with  other 
lands:  Penn  v.  Cleman.%  19-372. 

476.  Two  or  more  lots  jointly  composing 
the  liomestearl  maj'  be  sold  as  one  tract  and 
the  sale  will  not  be  invalid  as  being  in  mass : 
Weaver  v.  Grant,  39-294. 

477.  Unless  the  homestead  is  listed  sepa- 
rately, all  the  taxes  against  the  owner  be- 
come liens  thereon  as  upon  any  other  real 
property:  Salter  t\  Burlington,  42-531. 

478.  Sale  in  umss:  The  sale  should  be  in 
the  same  tracts  or  jia reels  in  which  the  land 
is  assessed  and  advertised:  Martin  r.  Cole, 
38-141. 

470,  Under  a  statute  which  required  lands 
of  unknown  owners  to  be  assessed  and  en- 
tered in  tracts  of  not  more  than  one-sixteenth 
of  a  section  or  other  smallest  subdivision  of 
land  according  to  the  government  survey, 
held,  that  where  the  owners  of  land  "were 
known  its  assessniont  in  larger  tracts  was 
authorized,  and  a  nale  in  the  tract  in  which 
it  was_  tlius  assessed  would  be  valid :  Oorbin 
V.  Dc'Wolf,  25-124;  Ste}rart  t\  Corbin,  S5- 
144;  Eldridge  v.  Kvchl,  27-160;  Bidkley  r. 
Callanau,  32-461;  Smith  r.  Easton,  37-584. 

4S0.  Where  the  law  authorizes  the  assess- 
ment of  land  in  larger  subdivisions  than 
forty-acre  tracts  it  may  b:?  so  sold:  War^  r. 
Thoinpson,  29-65;  Johnson  v.  Chase,  80-208. 

48 1.  Under  a  subsequent  statutory  provis- 
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ion  requiring  the  advertisement  of  land  as- 
sessed to  unknown  owners  to  be  made  in  the 
largest  practicable  quantities,  held,  that  in 
such  cases  an  entire  section  might  be  adver- 
tised, sold  and  deeded  in  one  tract,  the  term 
parcel  or  tract  being  properly  applicable  to 
the  whole  section:  Martin  v.  Cole,  38-141. 

182.  Where  the  use  and  nature  of  lots  re- 
quire them  to  be  regarded  as  one  parcel,  the 
law  will  so  treat  them,  and  the  sale  of  such 
property  as  one  lot  will  be  held  valid: 
Weaver  v.  Grant,  39-2»4. 

•183.  Although  a  sale  in  gross  of  two  sepa- 
rate tracts  of  land  \s  prima  facie  void,  and  a 
(lee<.l  made  thereon  showing  such  fact  is  also 
void  upon  its  face,  yet  such  sale  and  deed 
may  be  supported  and  shown  to  be  valid  by 
evidence  that  the  two  tracts  were  occupied 
and  used  as  one  parcel  and  for  one  purpose : 
Greer  v.  Wheeler,  41-85. 

484.  Where  lands  were  sold  en  masse,  held, 
that  the  objection  that  the  sale  was  void  on 
that  account  should  not  be  considered  upon 
appeal,  where  no  objection  was  made  in  the 
petition  attacking  the  tax  title,  and  no  relief 
was  asked  for  upon  that  ground :  Wallace  v. 
Berger,  25-456. 

As  to  deed  of  lands  sold  in  gross,  see  infra, 
n  814-821. 

485.  Fraud  of  officer:  The  act  of  the  treas- 
urer in  bidding  off  land  as  the  agent  of 
another  for  compensation  constitutes  suffi- 
cient fraud  to  invalidate  the  deed :  Corbin  v. 
Beebee,  36-336. 

486.  And  where  a  party  sent  a  sum  of 
money  to  the  treasurer,  with  directions  to 
bid  off  for  him  the  amount  sent,  for  which 
services  he  was  to  be  paid  a  commission,  and 
the  sale  was  thus  made,  held,  that  the  treas- 
urer was  **  concerned  in  the  purchase,"  and 
the  sale  was  void :  Everett  v»  Beel)c,  37-452. 

487.  Where  it  appeared  that  land  was 
marked  on  the  record  of  the  tax  sale  as  sold 
to  a  party  who  was  not  present  and  did  not 
bid,  and  did  not  have  knowledge  of  nor  con- 
sent to  the  sale,  and  the  certificate  of  sale 
was  issued  in  the  name  of  that  party,  but  re- 
tained by  the  deputy  treasurer  making  the 
sale,  and  afterward  an  assignment  of  such 
party  to  him  was  procured,  and  it  ai)peared 
that  tlie  name  of  the  party  was  used  to  en- 
able the  officer  to  acquire  title,  Jield,  that  the 
sale  was  void  for  fraud :  Ellis  v.  Peck,  45-112. 


488.  Where  the  deputy  treasurer  as  guard- 
ian of  a  minor  son  caused  property  to  be 
bought  in  at  a  tax  sale,  and  paid  the  amount 
of  the  bid  out  of  the  funds  of  such  minor, 
causing  a  certificate  of  purchase  to  be  as- 
signed to  him,  h£ld,  that  he  was  so  far  con- 
cerned in  the  purchase  as  to  render  the  sale 
void  under  the  provision  of  Code,  §  885: 
Kirk  V.  St,  Thomas  Church,  70-287. 

480.  The  act  of  an  employee  in  the  treas- 
urer's office  in  bidding  in  land  for  another  in 
which  he  afterward  acquired  an  interest,  he 
being  at  the  time  of  the  bid  not  a  deputy, 
but  merely  employed  in  clerical  services, 
held  not  sufficient  to  render  the  sale  invalid : 
Lorain  v.  Smith,  37-67. 

490.  In  view  of  the  lapse  of  time  in  a  par- 
ticular casj  and  the  expiration  of  the  five- 
year  limitation,  held,  that  it  was  too  late  to 
question  the  right  of  the  treasurer  to  buy  in 
the  certificate  of  a  tax  sale,  and  execute  a 
deed  to  himself:  Guthrie  v.  Harker,  27  Fed. 
Rep.,  586. 

401.  Public  sale:  Where  there  was  no 
offering  for  sale  and  no  bidding,  but  the 
treasurer  marked  the  land  as  sold,  held,  that 
there  was  no  valid  sale :  Besore  v.  Dosh,  43- 
211. 

402.  A  sale  which  is  private  instead  of 
public  is  void,  and  is  not  such  a  one  as  is 
contemplated  or  ref|uired  by  the  statute: 
Chandler  V.  Keder,  46-598. 

403.  Where  the  treasurer  on  the  date  of 
the  annual  sale  announced  an  adjournment 
fruiri  day  to  daj',  and  posted  notice  of  that 
fact,  and  several  montlis  afterward,  without 
any  intervening  adjournment,  and  without 
further  notice,  sales  were  made  to  persons 
furnishing  lists  of  land  without  publicly 
reading  from  the  list  or  announcing  the  de- 
scription, held,  that  the  sale  was  not  public 
and  was  void;  Butler  v.  Delano,  4^350. 

404.  Where  it  ap])earecl  that  lands  were 
not  bid  off  in  separate  parcels,  nor  publicly 
offered,  but  the  sale  was  loft  open  from  day 
to  day  and  not  adjourned  to  any  particular 
time,  and  there  was  no  adjournment  of  the 
prior  sale  to  the  date  at  which  the  sale  was 
claimed  to  have  been  mad^,  which  was  not 
the  legal  date  of  sale,  held,  that  the  proof 
was  sufficient  to  overcome  the  prima  facie 
evidence  of  regularity  presented  by  the  deed, 
and  that  it  sufficiently  appeared  that  there 
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was  no  sale  and  the  deed  was  void :  Thomp- 
son V.  Ware,  43-455. 

495.  Where  in  such  case  it  was  slioi^'n  that 
the  agent  of  the  purchaser  applied  at  the 
treasurer's  office  and  selected  certain  tracts 
of  land  which  were  marked  and  entered 
upon  the  books  as  having  been  sold  to  him 
and  a  certificate  issued,  fidd,  that  the  sale 
was  absolutely  void,  not  being  such  a  public 
sale  as  the  statute  requires:  Miller  v.  Corbin, 
46-150. 

406.  Where  by  arrangement  between  the 
treasurer  and  the  land  owner  certificates 
were  issued  to  the  purchaser  without  any 
actual  offering  of  the  land  or  any  payment  of 
the  taxes  by  the  purchaser,  held,  that  there 
was  no  sale :  Hogdon  v.  Greeny  56-733. 

497.  Where  the  sale  was  a  public  sale  held 
in  pursuance  of  law,  and  there  was  in  fact  a 
sale  of  the  land  in  controversy  without  fraud, 
held,  that  an  irregularity  in  the  manner  of 
sale  and  an  error  in  the  recital  of  the  date  on 
which  it  was  made  would  not  defeat  the  title 
acquu*ed :  Phelps  v.  Meade,  41-470. 

49S.  Where  there  is  something  constitut- 
ing a  sale  done  at  the  proper  time  and  place 
and  in  a  public  manner,  the  sale  will  not  be 
deemed  void,  though  irregular:  Slocum  v. 
Slocum,  70-259. 

499.  So  held,  where,  at  the  proper  time 
and  place,  the  treasurer  checked  off  to  a 
party  not  present,  but  who  had  previously 
authorized  him  to  do  so,  tracts  of  land  as 
sold  to  such  person  and  afterward  issued  to 
him  a  certificate  therefor :  Ibid, 

500.  Therefore,  held,  that  although  the 
evidence  tended  to  show  that  no  sale  had 
been  advertised  to  be  held  on  the  first  Mon- 
day in  October,  and  that  the  sale  in  question 
was  not  an  adjourned  sale,  but  that  it  was 
advertised  to  take  place  at  the  time  it  did,  it 
was  not  void :  Ibid, 

501.  Combination  of  purchasers:  A  pur- 
chaser, either  in  x>erson  or  by  agent «  at  a  sale 
where  the  bidders  form  tliemselves  into  a 
ring  and  take  turns  in  bidding,  is  presumed 
to  be  a  party  to  such  unlawful  proceeding, 
whether  it  is  affirmatively  shown  that  he  en- 
tered into  any  agreement  sanctioning  it  or 
not,  and  his  title  will  be  void:  Kertcer  v, 
Allen,  31-578. 

502.  Under  the  evidence  in  a  particular 
case,  held,  that  there  had  been  such  a  com- 


bination at  the  sale  as  to  render  it  void: 
Ea^on  V,  Mawkimxey,  37-601. 

508.  A  tacit  understanding  among  bidders 
that  they  shall  not  bid  against  each  other 
will  invalidate  a  sale:  Johns  v,  Thomas,  47- 
441 ;  Singer  Mfg,  Co,  v.  Yarger,  2  McCrary, 
584. 

504.  The  fact  that  at  the  tax  sale  one  per- 
son bids  in  property  for  two  others,  indicat- 
ing the  person  for  whom  he  bids,  in  each  in- 
stance, does  not  amount  to  a  combination 
constituting  fraud  in  the  absence  of  any 
fraudulent  agreement  between  the  purchas- 
ers for  whom  the  bids  are  made,  nor  does  the 
fact  that  at  such  sale  two  different  agents 
make  purchases  for  the  same  person  consti- 
tute fraud :  Pearson  v.  Robinson,  44-413. 

505.  The  fact  that  the  principal  and  his 
agent  are  both  present  at  the  tax  sale  bid- 
ding in  the  property  will  not  render  the  pur- 
chase by  the  agent  for  the  principal  invalid : 
Jury  V,  Day,  54-573. 

506.  A  tax  title  will  not  be  affected  by  the 
fact  that  the  agent  who  bought  in  the  prop- 
erty for  the  principal  himself  stood  in  such 
relation  to  the  proj^erty  that  he  could  not 
have  purchased  it :  Ibid, 

507.  The  fact  that  all  the  tracts  sold  at  a 
tax  sale  were  bought  in  for  the  full  amount 
of  the  tract,  held  not  to  jH-ove  combination 
among  the  biddere :  Holsey  v\  Gordon,  47-^93. 

508.  It  appearing  that  there  were  three 
bidders  at  a  tax  sale,  and  that  they  did  not 
bid  against  each  other,  and  this  being  the 
only  evidence  of  a  fraudulent  combination, 
hdd,  that  it  was  not  sufficient  and  that  fraud 
could  not  be  presumed :  Beeson  v,  Johii^,  59- 
166. 

509.  Facts  in  a  particular  case  lield  not 
sufficient  to  show  fraud  in  procuring  a  tax 
title  so  as  to  render  it  inferior  to.  a  prior 
mortgage:  Equitable  L.  Ins,  Co,  v,  Wright, 
54-606. 

510.  Testimony  of  a  witness  in  an  action 
to  defeat  a  tax  sale,  that  the  purchaser  by  his 
conduct  prevented  competition  in  reference 
to  many  pieces  of  land  bid  for  by  him,  etc., 
Iield  to  be  immaterial  and  properly  excluded, 
there  being  no  offer  to  connect  it  with  the 
piece  in  controverey :  Eldridge  v.  KueJil,  27- 
160. 

511.  Effect  of  ftraud:  Where  the  sale  is 
void  for  fraud,  under  the  provisions  of  stat^ 
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ute,  the  owner  may  set  up  and  show  such 
fraud  to  defeat  the  tax  title  in  any  action  in 
which  the  holder  thereof  relies  upon  such 
title :  Corbin  v,  Beebee,  86-336. 

a  12.  A  ring  sale,  being  voidable  but  not 
▼oid,  cannot  be  questioned  after  the  lapse  of 
the  five-year  period  of  limitation :  BuUis  v. 
Marsh,  56-747. 

613.  Iniioeent  purchaser  not  affcH^ted 
with  fraud:  A  tax  title  which  is  void  for 
fraud,  as  provided  by  statute,  will  neverthe- 
less be  held  good  in  the  hands  of  a  purchaser 
for  value  without  notice  of  such  fraud,  the 
word  "void"  being  construed  as  voidable: 
Van  Sfiaack  v,  Bobbins,  86-201;  Sibley  t\ 
BvUis,  40-429;  EOis  v.  Peck,  45-112;  Hmton 
V,  Markley,  4»-102. 

614.  A  purchaser  in  good  faith  from  the 
tax  purchaser,  without  notice  of  irregulari- 
ties, will  not  be  affected  by  the  fact  that  the 
sale  was  in  groas,  or  not  publicly  made:  Mar- 
tin V.  Bagsdale,  49-589. 

&lo.  Where  assessment  has  been  made  and 
other  essential  jurisdictional  steps  have  been 
taken,  the  sale  cannot  be  regarded  as  abso- 
lutely void  although  fraudulent,  and  the  in- 
nocent purchaser  is  therefore  protected ;  but 
where  there  is  a  fatal  defect,  as,  for  instance, 
a  want  of  levy,  the  sale  is  absolutely  void, 
and  a  good  faith  purchaser  for  value  acquires 
no  title.  The  defects  of  such  a  tax  title  ap- 
pear of  record,  and  the  purchaser  acquires  no 
equity  as  against  the  land  owner:  Ellis  v. 
Ptck,  45-112. 

516.  Where  the  treasurer,  in  pursuance  of 
a  proposition  made  by  a  party  before  the  sale 
opened,  to  take  all  lands  not  sold  to  others, 
made  out  certificates  to  such  party  after  the 
sale  was  completed,  there  being  no  bids,  such 
party  not  being  present  nor  represented,  and 
paying  no  money,  but  simply  issuing  receipts 
of  the  railroad  company  for  whose  benefit  the 
tax  was  originally  voted,  held,  that  there  was 
no  sale,  and  that  an  innocent  purchaser, 
under  a  tax  deed  issued  in  pursuance  of  such 
transaction,  would  not  be  protected :  Truces- 
deU  V.  Green,  67-215. 

517.  Purchaser  by  quitclaim:  A  grantee 
by  quitclaim  deed,  of  a  party  holding  a  tax 
title  void  for  fraud,  takes  subject  to  all 
equities  against  his  grantor:  Watson  v, 
Phelps,  40-482;  Besore  v.  Dash,  48-211,  212; 
Springer  v.  BarUe^  4<MS8a 


518.  Burden  of  proof:  The  holder  of  title 
under  a  fraudulent  tax  sale,  claiming  to  be  a 
bona  fide  purchaser,  has  the  burden  of  proof 
as  to  that  fact :  Light  v.  West,  42-138. 

519.  Evidence  in  a  particular  case  held 
sufficient  to  affect  the  purchaser  of  tax  title 
without  notice  of  fraud  in  the  sale,  both  by 
circumstances  sufficient  to  put  him  on  his 
guard  and  by  notice  of  the  agent  through 
whom  the  purchase  was  negotiated :  Crumb 
V,  Davis',  54-25. 

520.  The  ossignee  of  a  certificate  of  tax 
sale  takes  it  subject  to  all  the  infirmities  by 
which  it  would  have  been  affected  in  the 
hands  of  the  tax  purchaser :  Singer  Mfg,  Co, 
V,  Yarger,  2  McCrary,  584. 

521.  Effect  of  sales  of  school  and  uni- 
versity lands:  As  against  a  mortgage  to  the 
school  or  university  fund,  only  the  interest 
of  the  person  holding  the  fee-title  can  be 
sold  for  taxes:  Crum  v,  Cotting,  22-411. 

523.  Such  purchaser  takes  subject  to  the 
mortgage:  Jasper  County  v.  Rogers,  17- 
254. 

523.  And  acquires  only  the  right  to  re- 
deem from  such  mortgage:  State  v.  Shaw, 
28-^7,  76. 

524.  The  state  purchasing  at  foreclosure 
sale  under  such  mortgage  takes  free  from 
the  lien  of  delinquent  taxes,  and  a  convey- 
ance from  it  passes  title  to  the  purchaser  dis- 
charged from  such  liens :  Helphrey  v.  Boss, 
19-40 ;  Miller  v,  Gregg,  26-75. 

525.  Any  purchaser  at  a  foreclosure  sale 
under  such  mortgage,  equally  with  the  state, 
takes  free  from  the  lien  of  delinquent  taxes: 
Lovelace  v.  Berryhill,  38-379. 

526.  A  purchaser  at  tax  sale  of  premises 
covered  by  a  school  fund  mortgage  has  a 
lien  thereon  junior  to  tliat  of  the  mortgage, 
and  in  an  action  to  foreclose  the  school  fund 
moitgage  must  be  made  a  party  or  his  right 
of  redemption  will  not  be  extinguished: 
Ayres  r.  Adair  County,  61-728. 

527.  Where  real  estate  is  mortgaged  to  the 
school  fund,  the  interest  of  the  person  who 
holds  the  fee  shall  alone  be  sold  for  the  taxes, 
and  the  lien  or  interest  of  the  school  fund  is 
not  affected  by  such  sale :  Winnebago  County 
V,  Brones,  68-682. 

528.  A  mortgage  designed  to  be  a  security 
to  the  university  fund  is  within  the  provis- 
ions of  the  statute  relating  to  the  sales  of 
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land  in  such  cases,  whether  made  directly  to 
the  institution  or  to  its  proper  officer :  Love- 
lace t\  BerryhUl,  30-879. 

IX.  Effect    of    bale;    certificate; 

ASSIGNMENT. 

529.  Does  not  divest  title:  The  tax  sale 
does  not  divest  the  owner  of  title,  but  it  re- 
mains in  him  until  the  tax  deed  is  executed : 
Lake  v.  Gray,  3i>-44. 

530.  The  purchaser  of  land  at  tax  sale  ac- 
quires no  right  or  interest  therein  until  he 
receives  a  deed.  While  the  property  is  sub- 
ject to  redemption  he  has  but  a  chattel  in- 
terest, and  sucli  interest  does  not  pass  by  an 
attempted  conveyance  of  the  property'  itself : 
Bice  V.  Bates,  68-393. 

581.  The  certificate  of  purchase  simply 
gives  the  purchaser  a  lien  for  the  tj^xes,  in- 
terest, costs  and  penalties,  etc. :  Eldridge 
V.  Kuehl,  27-160;  Mallory  v.  French,  38-431. 

532.  A  certificate  issued  under  a  tax  sale 
which  omitted  the  name  of  the  town  or  ad- 
dition, but  was  correct  in  other  particulars, 
held  competent  and  sufficient  to  prove  that 
said  premises  were  redeemed,  in  an  action  of 
right  based  upon  such  redemption :  Rice  v. 
Nelson,  27-148. 

533.  The  certificate  is  evidence  of  the  facts 
recited  therein,  but  in  case  it  is  found  to  be 
in  conflict  with  the  record  of  sales,  the  latter 
will  prevail:  McCready  v.  Sexton,  29-356, 
374;  Henderson  V.  Oliver,  32-512. 

534.  A  certificate  of  purchase  at  tax  sale 
possesses  none  of  the  peculiar  characteristics 
of  negotiable  paper,  and  the  ti"ansferee  is  not 

■protected  as  the  indorsee  of  such  instru- 
ments :  Watson  v.  Phelps,  40-482. 

535.  Assignee:  One  who  takes  by  assign- 
ment a  certificate  of  purchase  of  property  at 
a  tax  sale  acquii'ea  no  greater  right  tluin  the 
purchaser  at  the  sale,  and  as  to  all  the  infirm- 
ities thereof  stands  in  the  shoes  of  the  pur- 
chaser; Light  V,  West,  42-138;  Besore  v, 
Dosh,  4^211. 

536.  An  assignee  by  indoi'senieut  of  the 
certificate  without  notice  of  a  prior  transfer 
thereof  acquires  a  better    title    thereunder 


than  one  who  had  previously  taken  the  as- 
signment of  such  original  certificate:  Gris- 
toold  V,  Wilson,  86-156. 

587.  Where  the  purchaser  at  tax  sale  did 
not  pay  the  amount  bid,  but  such  amount 
was  subsequently  paid  by  another,  and  an 
assignment  of  the  certificate  by  the  bidder 
was  thereupon  procured  to  be  made  to  such 
third  person,  field,  that  the  bidder  had  no  in- 
terest in  the  sale,  and  the  fact  that  prior  to 
the  assignment  he  had  executed  a  deed  for 
the  property  covered  thereby  under  another 
title  would  not  defeat  the  claim  of  the  assignee 
of  the  certificate :  Lloyd  v,  Bunce,  41-660. 

538.  Under  the  provision  of  the  Revision 
of  1860,  which  did  not  require  the  recording 
of  the  assignment  of  a  tax  certificate,  held^ 
that  the  assignee  from  the  tax  purchaser 
after  the  assignment  of  such  certificate  to 
another  was  not  protected :  Smith  v.  Stephen- 
son, 45-645. 

531),  Assignment  of  the  certificate  of  pur- 
chase to  a  person  who  has  purchased  the 
property  subsequently  to  the  sale  amounts  to 
a  redemption :  Bowman  v,  Eckstien,  46-583. 

540.  The  fact  that  a  party  who  has  no 
right  to  redeem  procures  an  assignment  of 
the  certificate  of  purchase  under  the  repre- 
sentation that  he  is  entitled  to  and  will  re- 
deem, but  does  not  do  so,  will  not  entitle 
persons  advei*sely  claiming  title  to  any  relief : 
Curtis  v.  Smith,  42-665. 

541.  Judgment  {pr  waste:  Where  the 
holder  of  a  certificate  of  purchase  at  tax  sale 
brought  action  for  waste  in  removing  a 
building  from  the  premises  sold,  and  got 
judgmeint  which  was  made  a  lien  upon  the 
building  and  tlie  premises  to  which  it  had 
been  removed,  held,  that  his  lien  upon  the 
building  thereby  became  junior  to  that  of  a 
mortgagee  taking  his  mortgage  subsequently 
w>  the  sale  but  before  judgment :  Phillips  v. 
Hyers,  55-265. 

X.  Redemption. 
a.    Under  statutory  jn^ovuions} 

542«  Gou&trQction:  The  most  liberal  and 
benign  construction  is  to  be  given  to  the 


*  Code,  §  893.  Real  property,  hereafter  said  under  the  provisions  of  U\is  ohapter,  ma.y  be  redeortied  at  aiJ3- 
time  before  the  right  of  redemption  is  cut  off,  as  hereinafter  provided,  by  the  payn^ent  to  the  county  auditor 
of  the  proper  county,  to  be  held  by  him  subject  to  the  order  of  the  purchaser,  of  the  amount  for  which  tho 
flame  was  sold  and  twenty  per  ceatum  of  such  amount  immediately  added  aa  a  penalty',  with  ten  per  ceau  la- 
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statutory  provisions  for  the  redemption  of 
real  estate  sold  for  taxes:  Burton  v.  Hin- 
trager,  18-348;  Penn  r.  Clematis,  l»-872; 
Rice  V,  NeUon,  27-148 ;  Corning  Town  Co.  v. 
Davia^  44-622;  Foster  v.  Botcman,  55-287. 

548.  Who  may  redeem :  In  construing  the 
redemption  laws  providing  as  to  who  may 
redeem  from  a  tax  sale,  the  word  "owner"  is 
held  to  be  a  generic  term  wliich  embraces 
the  different  species  of  intere^jt  which  may 
be  carved  out  of  a  fee-simple  estate :  Adanis 
V.  Beale,  19-61. 

544.  A  party  having  any  right  or  interest 
in  the  property  may  redeer«),  but  a  mere 
stranger  to  the  title  cannot:  Byington  v. 
Bookwalter,  7-512. 

545.  A  person  having  no  interest  in  the 
property  has  no  right  to  redeem,  and  if  he 
pays  money  for  that  purpose  the  act  neither 
vests  title  in  him  nor  divests  that  of  the  tax 
purchaser,  nor  does  it  inure  to  the  benefit  of 
one  having  the  right  to  redeem:  Ptnn  r. 
ClemanSy  19-372. 

546.  A  purchaser  at  a  tax  sale  may  disre- 
gard a  redemption  by  a  stranger  to  the  title, 
and  at  the  expiration  of  the  period  of  re- 
demption demand  the  execution  and  delivery 
of  the  proper  treasurer's  deed.  If,  however, 
the  tax  purchaser  sliould  consent  to  the  re- 
demption being  made  by  a  stranger,  and 
should  accept  payment  of  the  redemption 
amount  from  him,  thereby  intentional l}-  giv- 
ing up  his  claim  to  the  land  and  receiving 
money  paid  in  exchange  therefor,  this  would 
in  effect  be  a  redemption  and  would  inure  to 
the  benefit  of  the  true  owner  of  the  prop- 
erty:  Wood  V.  Welpton,  29  Fed.  Rep.,  405. 

547.  The  wife  has  such  an  interest  in  the 
homestead  belonging  to  the  husband  as  to  en- 
title her  to  redeem:  Adams  r.  Beale,  19-61. 

548.  The  right  of  the  wife  to  redeem  from 
a  tax  sale  of  the  homestead  continues  until 
one  year  after  she  becomes  discovert :  Pfiff- 
tier  r.  Krapfd,  28-27. 


649.  Wherever  the  right  to  dower  will  be 
cut  off  by  a  tax  sale,  the  widow  entitled  to 
dower,  or  her  assignee,  may  redeem,  although i 
the  dower  has  not  yet  been  assigned  or  ad- 
measured :  Rice  v.  Nelson,  27-148. 

550.  A  lessee  under  a  lease  made  subse- 
quently to  a  sale  may  redeem  the  leased 
premises,  even  without  the  knowledge  or 
consent  of  the  owner:  Byington  v.  Rider, 
9-536. 

551.  Purchase  of  property  under  execution 
against  the  ownjer,  whether  made  before  or 
after  a  tax  sale,  gives  the  purchaser  such  an 
interest  as  to  entitle  him  to  redeem:  Bying- 
ton V.  WalsJi,  11-27. 

552.  Where  a  party  buys  land  at  execu- 
tion sale  which  has  been  sold  for  taxes,  ho 
cannot,  after  making  redemption,  recover 
the  amount  so  paid  from  the  former  owner : 
Barr  i\  Patrick,  59-134. 

553.  The  holder  of  the  patent  title  may  re- 
deem although  there  is  an  outstanding  tax 
title  acquired  under  a  prior  sale :  Lancaster 
V.  County  Auditor,  2  Dillon,  478. 

554.  A  person  coming  into  possession  un- 
der color  of  title  after  a  tax  sale  and  beforo 
the  expiration  of  the  period  for  redemption 
has  such  an  interest  in  the  property  as  to  be 
entitltil  to  redeem :  Foster  v.  Boinnan,  55-287. 

555.  An  heir  of  a  mortgagee  has  sufficient 
equitable  interest  to  be  entitled  to  redeem : 
Burton  v.  Hintrager,  18-348. 

556.  Where  the  guardian  of  a  minor  ha<l, 
by  order  of  the  court,  sold  lands  of  his  ward, 
taking  a  mortgage  to  secure  deferred  pay- 
ments of  purchase  money,  held,  that  the 
ward  had  such  interest  in  the  land  so  sold  as 
to  be  entitled  to  redeem  from  a  tax  sale: 
W.tt  r.  Meu'hirter,  57-545. 

557.  The  adminiBtrator  of  a  party  holding 
a  mortgage  upon  real  estate  has  the  right  to 
redeem :  Ellsicorth  r.  Low,  62-178. 

55 S.  An  executor  under  the  will  of  the  de 
ceased  owner  of  real  property,  in  which  will 


terest  per  axuum  on  the  vrhole  amount  thus  made  from  the  day  of  sale,  and  also  the  amount  of  all  taxen, 
faiterest  and  costs  paid  for  any  subsequent  year  or  years,  and  a  similar  penalty  of  twenty  per  centum  added 
as  before  on  the  amount  of  the  payment  for  each  subsequent  year,  with  ten  per  cent.  Interest  per  annum  on 
the  whole  of  such  amount  or  amounts  from  the  day  or  days  of  payment,  unless  such  subsequent  taxes  shall 
have  been  paid  by  the  person  for  whose  benefit  the  redemption  is  made,  which  fact  may  be  shown  by  the 
treasurer's  receipt;  and  provided  further,  that  such  penalty  for  the  non-payment  of  the  taxes  of  any  such 
subsequent  year  or  years  shall  not  attach,  unless  such  subsequent  tax  or  taxes  shall  have  remained  unpaid 
until  the  first  day  of  March  after  they  become  due,  so  that  they  have  become  delinquent,  nor  shall  any  of 
said  penalties  apply  in  the  cases  mentioned  in  the  last  clause  of  section  eight  hundred  and  sixty -six  of  this 
chapter. 
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disposition  of  the  property  is  directed  to  be 
made  by  such  executor,  has  a  sufficient  in- 
terest in  the  land  to  make  redemption: 
Wfdte  V,  Smith,  68-813. 

559.  Aetofofflceriu  redemption:  Failure 
of  the  treasurer  to  enter  a  memorandum  of 
redemption  on  the  list  of  sales  will  not  make 
it  invalid:  Byington  v.  Boolcwalter,  7-512. 

560.  If  the  owner  pays  the  proper  amount 
to  redeem,  such  redemption  is  not  defeated 
by  error  of  the  officer  in  issuing  the  certificate 
of  redemption  as  to  ^hat  sales  or  taxes  are 
redeemed  from :  Corbin  r.  Stewart,  44r-543. 

561.  Where  land  has  been  redeemed  from 
sale,  but  by  reason  of  failure  of  the  officer  to 
make  proper  entry  thereof  the  fact  of  re- 
demption does  not  appear,  a  deed  issued  in 
disregard  of  such  redemption  is  void  and 
passes  no  title  to  the  purchaser:  Fenton  v. 
Way,  40-196. 

562.  The  right  of  the  auditor  to  allow  a 
redemption  cannot  be  questioned,  nor  the 
redemption  set  aside,  in  an  action  to  compel 
the  treasurer  to  make  a  deed.  The  treasurer 
cannot  disregard  the  action  of  the  auditor: 
Hartinan  v.  Anderson,  48-309. 

563.  Discretion  of  officer:  When  one 
Kcaks  to  redeem  from  a  tax  sale  under  an 
equity  or  a  claim  not  baeed  ujwn  a  recorded 
title,  which  the  law  provides  shall  support 
the  right  of  redemption,  the  county  officers 
must  permit  the  redemption  if  they  are  satis- 
lied  he  in  good  faith  relies  upon  sucli  equity 
or  claim.  They  are  not  to  determine 
whether  the  law  will  enforce  his  claim,  but 
whether  in  good  faith  he  makes  it;  such 
claim,  however,  or  equity,  must  pertain  to 
an  interest  in  the  land,  which,  if  enforced, 
will  vest  some  title,  lien  or  right  to  the  prop- 
erty itself.  The  cpunty  officers  cannot 
exercise  judicial  functions  and  cannot  deter- 
mine questions  of  title  of  this  kind.  More- 
over, in  cajses  wherein  the  county  officers  are 
tiuthorized  and  required  to  permit  redemp- 
tion, the  courts  will  allow  and  enforce  the 
right.  It  cannot  be  possible  that  in  a  case 
wherein  the  officers  would  be  required  to 
l)ermit  redemption,  the  courts  would  deny 
the  right :  Cumminga  v.  Wilson,  59-14. 

564.  Cancellation:  A  party  who  has  taken 
the  proper  steps  to  make  redemption  is  not 
bound  by  the  action  of  the  auditor  in  cancel- 
ing the  redemption  certificate  upon  the  stub 


thereof,  unless  he  acquiesces  therein  and 
surrenders  the  certificate,  and  receives  the 
money  paid  in  making  the  redemption :  Ells- 
worth V.  Low,  62-178. 

565.  Stab  as  evidence:  The  stub  of  a  re- 
demption certificate  is  admissible  in  evidence 
to  show  the  fact  of  redemption :  Ibid, 

566.  Batiflcalion:  The  acceptance  by  a 
tax  sale  purchaser  of  the  amount  of  r(.demi>- 
tion  money  paid  in  to  redeem  operates  as 
a  ratification  of  the  treasurer's  act  in  issu- 
ing the  certificate  of  redemption :  Byington 
V.  Hamilton,  13-23. 

567.  Redemption  of  whole:  Where  a  party, 
by  reason  of  owning  any  interest  in  the  prop- 
erty, has  a  right  to  redeem^  he  may  redeem 
the  whole,  and  the  purchaser  may  require 
him  to  redeem  the  w-hole,  if  any:  Curl  v, 
Watson^  25-35 ;  Rice  v.  Nelson,  27-148. 

568.  Redemption  of  part:  A  sale  of  sev- 
eral distinct  subdivisions  or  parcels  of  land 
in  gross  is  irregular,  and  neither  the  officer 
who  makes  the  sale  nor  the  purchaser  thereat 
will  be  permitted  to  take  advantage  of  such 
wrongful  act  so  as  to  defeat  the  right  of  re- 
demption to  a  portion  of  the  land  so  sold : 
Pennv.  Clemans,  19-372.    • 

569.  In  such  case  the  purchaser  or  the  of- 
ficer has  the  right  to  receive  only  the  amount 
pro  rata  paid  at  the  sale  with  the  penalty  and 
interest  thereon,  and  this,  too,  whether  the 
property  was  assessed  and  taxed  for  more  or 
less  than  its  actual  or  relative  value :  Ibid. 

570.  The  owner  of  an  undivided  interest 
in  property  cannot  be  required  to  pay  the 
taxes  due  upon  the  whole  property,  and  if  a 
sole  is  made  for  taxes  upon  the  whole  he  may 
redeem  his  interest :  Cragin  v,  Heniry,  40-158. 

571.  From  sale  for  portion  of  tax:  Un- 
der 16  G.  A.,  ch.  79,  §  1  (McClain's  Ann.  Stat., 
216),  providing  that  where  property  has  been 
offered  two  or  more  years  and  not  sold  for 
want  of  bidders,  it  shall  be  offered  and  sold  to 
the  highest  bidder,  and  in  case  of  redemption 
the  i^urchaser  shall  only  receive  the  amount 
l)aid  and  a  pro  rata  proportion  of  the  pen- 
alty, interest  and  costs,  the  owner  in  making 
redemption  from  such  sale  must  pay  the 
amount  due  on  the  real  estate  at  the  time  of 
sale,  including  the  penalties,  interest  and 
costs  accrued  up  to  that  time,  no  matter  how 
much  less  tlian  the  amount  due  the  land 
was  sold  for:  Soper  v.  Espeset,  63-S26. 
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573.  Amount  to  be  paid:  Where  the 
proper  notice  is  not  given  of  the  expiration 
of  the  period  of  redemption,  and  the  owner 
subsequently  seeks  to  make  redemption,  the 
amount  to  he  paid  is  the  amount  for  which 
the  land  was  sold  and  the  penalties  and  in- 
terest provided  by  law.  The  fact  that  part 
of  the  taxes  to  be  included  in  the  amount  to 
be  paid  in  making  redemption  were  paid 
more  than  five  years  before  the  time  of  re- 
demption will  not  relieve  the  owner  from 
the  obligation  to  pay  them.  The  redemp- 
tion is  from  the  sale  and  not  from  the  claim 
for  taxes:  Long  v.  Smithy  67-22. 

573.  The  owner  in  redeeming  must  pay 
the  penalty  upon  the  taxes  paid  by  the  pur- 
chaser, subsequently  to  the  sale,  as  well  as 
upon  the  amount  paid  at  the  sale:  Mulligan 
V.  Hinirager,  18-171. 

574.  Under  former  provisions,  held,  that 
the  holder  of  a  certificate  of  purchase  was 
not  entitled  to  receive  repayment  of  city  taxes 
upon  the  property  paid  by  him,  but  that  the 
provision  as  to  repayment  of  taxes  paid  by 
the  purchaser  related  only  to  state  and  county 
taxes:  Byingtonv.  Rider ,  9-566. 

575.  Where  land  was  sold  for  a  portion 
only  of  the  taxes  delinquent  at  the  time  of 
the  sale,  and  tlie  purchaser  immediately 
thereafter  paid  the  balance  of  the  delinquent 
taxes,  held,  that  the  party  redeeming  must 
pay  to  the  purchaser  the  amount  of  such 
taxes  paid  by  him  with  six  per  cent,  interest : 
Kessey  v,  Connelly  63-430. 

576.  Where  the  duplicate  receipt  for  sub- 
sequent taxes  paid  by  the  tax  purchaser  is 
not  filed,  ete.,  the  owner  may  redeem  with- 
out paying  such  taxes :  Kennedy  v.  Bigelow, 
4*^-74. 

As  to  the  recovery  from  the  owner  by  the 
tax  purchaser  of  taxes  paid  by  the  latter,  sec 
supra,  VII,  d. 

577.  Effeet  of  redemption:  The  sale  of 
land  for  taxes  does  not  divest  the  title  of  the 
owner,  and  if  redemption  is  made,  the  title 
remains  free  from  such  lien  in  all  respects  as 
if  the  taxes  had  been  paid  before  sale :  Lake 
V.  Gray,  35-44. 

57$.  Redemption  by  one  lienholder  inures 
to  the  benefit  of  all,  and  after  the  redemp- 
tion is  made  the  title  and  liens  stand  in  the 
same  manner  as  though  no  sale  had  taken 
place:  Ellsworth  v.  Low,  63-178. 


579.  Redemption  from  a  subsequent  tax 
sale  does  not  defeat  the  lien  of  a  prior  sale : 
Gray  r.  Coan,  30-536;  S.  C,  40-827. 

580.  Certificate  of  purchase;  rights  of 
holder:  Until  the  execution  of  a  tax  deed 
the  title  to  the  property  remains  in  the 
original  owner,  even  though  the  period  of  re- 
demption has  expired  without  redemption 
being  made,  and  such  owner  may  maintain 
ejectment  against  the  holder  of  a  tax  certifi- 
cate whose  title  has  not  been  perfected  by 
the  issuance  of  a  deed :  WUliama  v.  Heath, 
22-519. 

581.  Assignment  of  certificate:  The  as- 
signment of  a  certificate  of  purchase  to  a 
tenant  in  common,  or  the  husband  of  such 
tenant  in  possession  receiving  rents  and 
profits,  and  therefore  under  obligation  to  pay 
the  taxes,  amounts  to  a  redemption:  Bums 
t\  Byrne,  45-285. 

582.  The  assignment  of  a  tax  certificate 
during  the  period  for  redemption  to  one  who 
has  purchaseil  the  land  subsequently  to  the 
sale  amounts  to  a  redemption,  and  such  pur- 
chaser does  not  hold  the  land  free  from  the 
lien  of  prior  taxes  not  included  in  such  sale : 
Bowman  v,  Eckstien,  46-583. 

583.  By  agreement:  It  is  competent  for  a 
tax  purchaser  and  the  land-owner  to  agree 
that  redemption  may  be  uiade  after  the  time 
w^hen  the  right  of  redemption  has  expired, 
and  as  to  the  rate  of  interest  to  be  paid  upon 
making  such  redemption :  Shoemaker  v.  Por- 
ter, 41-197. 

584.  Tolantary:  Money  paid  in  redeem- 
ing land  from  a  tax  sale  which  is  entirely  void 
for  the  reason  that  no  taxes  were  due  on  the 
property  at  the  time  of  sale  is  voluntarily 
paid  and  cannot  be  recovered  back :  Morris 
V,  Sioux  County,  42-416. 

585.  Time  for  redeeming:  The  right  to 
redeem  is  terminated  after  the  expiration  of 
ninety  days  from  cofnpleted  service  of  notice 
whether  the  deed  be  then  executed  or  not : 
Ellsworth  V.  Loic,  G2-178. 

586.  Under  former  statutes,  held,  that  re- 
demption could  not  be  made  after  the  expira- 
tion of  three  years  from  the  time  of  sale,  al- 
though the  deed  had  not  been  taken  by  the 
purchaser:  Pearson  v.  Robinson,  44-413; 
Scofield  r.  McDowell,  47-129. 

587.  Under  the  same  provisions,  held,  also, 
that  the  fact  that  the  purchaser  did  not  record 
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his  deed  would  not  entitle  the  owner  to  re- 
deem after  the  three  years  allowed,  and  that 
the  fact  that  the  purchaser  went  into  posses- 
sion and  receited  rents  and  profits,  before  the 
recording  of  his  deed,  to  an  amount  suffi- 
cient to  satisfy  the  tax,  interest  and  penal- 
ties, would  not  entitle  the  owner  to  redeem  in 
an  equitable  action :  Spengin  v.  Forty y  87-242. 

588.  The  law  in  force  at  the  time  of  sale 
regulates  the  time  within  which  redemption 
may  be  made,  and  not  that  in  force  at  the 
time  of  the  assessment:  Negus  v.  Yancey ^ 
22-57. 

589.  Where  the  period  allowed  for  re- 
demption by  the  laws  under  which  a  tax  sale 
was  made  was  three  years,  heldf  that  a  stat- 
ute enacted  before  the  expiration  of  that 
time  after  the  sale,  extending  the  time  to 
four  years,  was  unconstitutional.  Whether 
u  statute  reducing  the  time,  or  abrogating  it 
entirely,  would  not  likewise  be  unconstitu- 
tional, quosre:  Adams  v.  Beale,  19-61. 

590.  Where  a  statute  gave  to  married 
women  an  extended  time  within  which  to 
redeem,  heldy  that  a  repeal  of  such  statute 
did  not  operate  to  take  away  the  right  of  re- 
demption from  sales  previously  made :  Myers 
V.  Copeland,  20-22. 

591.  Persous  under  disability:  Where  a 
person  has  the  right  to  redeem  within  a  time 
given  by  the  general  clause  of  the  statute, 
such  person  may,  if  within  either  of  the 
classes  of  persons  to  whom,  by  reason  of  dis- 
ability, a  greater  time  is  given,  redeem  within 
such  additional  time:  Adams  v.  Beale,  19-61. 

Further  as  to  redemption  by  minora,  lu- 
natics, etc.,  see  infra,  X,  b. 

592.  Notice  of  expiration  of  timo  for  re- 
demption; when  necessary:  The  provision 
for  service  of  notice  of  the  expiration  of  the 
period  of  redemption  (Code,  §  894)  is  appli- 
cable only  where  such  service  is  possible,  and 
where  it  is  impossible  the  time  of  redemption 
will  expire  without  notice,  as,  for  instance, 
where  the  property  is  assessed  to  an  unknown 
owner  and  is  not  in  the  actual  occupancy  of 
any  one,  and  in  such  cases  a  deed  may  issue 
in  consummation  of  the  sale  after  the  expira- 
tion of  the  thi'ee  years  allowed  for  redemp- 
tion: Tuttle  V,  Oriffln,  64-405;  Chambers  v. 
Haddock,  64-556;  Meredith  v,  Phelps,  65-118; 
Walker  v.  Sioux  City  <&  1,  F,  Town  Lot,  etc., 
Co,,  65-563;  Burdickv,  Connell,  69-458, 


598.  In  such  cases  the  right  of  redemption 
expires  at  the  end  of  three  years,  and  re- 
demption cannot  afterward  be  made,  al- 
though no  deed  has  yet  been  executed: 
Meredith  v.  Phelps,  65-118. 

594.  When  land  is  unoccupied  and  taxed 
to  unknown  owners,  there  is  no  pei'son  on 
whom  notice  can  be  served,  and  the  authcMr- 
ity  of  the  treasurer  to  execute  the  deed  is 
not  dependent  upon  the  service  of  notice: 
Qarmoe  v.  Sturgeon,  65-147. 

595.  The  fact  that  in  an  action  based  on 
such  a  sale  the  fact  of  giving  notice  is  urged 
will  not  estop  the  tax  title  purchaser  from 
sliowing  that .  notice  was  not  required : 
Walker  v,  Sioux  City  <Sk  I.  F.  Toum  Lot, 
etc.,  Co.,  65-563. 

598.  No  notice  is  required  to  be  served 
upon  persons  not  in  possession  of  the  prop- 
erty and  in  whose  names  the  property  is  not 
taxed :  Burdick  v,  Connell,  69-458. 

597.  Person  in  possession:  Where  a  tim- 
ber lot  not  suitable  for  cultivation  is  used  by  • 
a  person  in  such  way  as  such  land  is  ordi- 
narily used,  he  is  to  be  deemed  in  possession, 
and  is  to  be  served  with  notice :  Ellsworth  v. 
Low,  62-178. 

598.  Notice  is  only  required  as  to  persons 
in  actual  possession,  not  as  to  one  who  is 
merely  in  constructive  possession :  Parker  v. 
Cochran,  64-757. 

599.  Where  property  is  taxed  to  unknown 
owners,  and  the  owner  thereof  is  not  in  pos- 
session at  the  time  of  the  sale,  notice  is  not 
required  to  be  given  to  such  owner,  although 
he  has,  after  the  expiration  of  three  years 
but  prior  to  the  execution  of  the  deed,  gone 
into  possession  of  the  property :  Meredith  v. 
Phelps,  65-118. 

600.  Where  a  railway  company  is  in  pos- 
session of  a  portion  of  the  premises,  con- 
demned for  right  of  way,  it  has  the  right  of 
redemption,  and  such  right  cannot  be  cut  off 
without  notice  of  the  expiration  of  the  periotl 
for  redemption,  A  tax  deed  executed  with- 
out such  notice  would  not  extinguish  the 
right  of  the  company:  Qarmoe  v.  Sturgeon, 
65-147. 

601.  A  person  who,  at  the  time  of  the  serv- 
ice of  notice,  had  no  possession  except  such 
as  had  been  exercised  by  ploughing  two  fur- 
rows on  the  land  in  question,  without  any 
right  to  do  80  being  made  to  appear,  held  not 
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sufficiently  in  x>06session  to  be  entitled  to 
notice:  Stoddard  r.  Sloan,  65-680. 

602.  Acts  of  the  owner  of  city  property, 
actually  occupied  as  such,  in  causing  weeds 
to  be  cut  and  hau]ed  therefrom,  Jield  suffi- 
cient to  show  that  he  was  in  possession  and 
entitled  t    notice :  Sapp  v.  Walker,  66-497. 

608.  Sabseqaent  changes:  If  the  notice  is 
served  on  the  proper  person,  the  right  of  the 
holder  to  a  deed  at  the  end  of  ninety  days 
after  the  proof  of  such  service  is  filed  cannot 
be  affected  by  any  changes  which  may  occur 
as  to  the  taxation  of  the  property  or  its  own- 
ership, between  the  time  of  such  service  and 
the  proof  of  service  or  issuance  of  the  deed* 
even  though  there  is  delay  in  making  the 
proof  of  service :  Rice  v»  Bates,  68-398. 

604.  Mortgagee:  The  notice  required  to 
be  served  before  a  tax  deed  can  be  made  need 
not  be  served  on  the  mortgagee  unless  he  is 
in  possession :  Hall  v.  Guthridge,  53-408. 

605.  Person  to  whom  taxed:  Whei eland 
is  not  taxed  in  the  name  of  the  owner,  the 
omission  to  serve  notice  upon  such  owner  not 
in  possession  will  not  invalidate  the  deed: 
Parker  v.  Cochran,  64-757. 

606.  Where  at  the  time  of  the  service  of 
notice  the  land  was  listed  and  assessed  for 
taxation  to  a  purchaser  of  the  same  holding 
by  a  deed  not  recorded,  and  the  assessor's 
book  so  showing  was  in  the  auditor's  office, 
held,  that  notice  must  be  served  upon  him 
although  the  land  was  still  in  possession  of 
his  grantor,  upon  whom  notice  was  properly 
served :  Heaton  v.  Knight,  63-686. 

607.  A  party  cannot,  by  procuring  a  quit- 
claim to  property  on  which  he  holds  a  cer- 
tificate and  having  it  assessed  to  himself  and 
then  coUusively  assigning  his  certificate  to 
another,  have  valid  notice  served  uix)n  him- 
self which  shall  entitle  the  assignee  to  a  deed 
and  give  such  assignee  a  title  which  he  can 
then  transfer  to  the  original  holder  of  the 
certificate:  Cumminga  v.  Browne,  61-385. 

608.  The  object  of  the  law  being  to  give 
notice  to  the  owner  of  the  land,  it  is  the  duty 
of  a  purchaser  to  examine  the  records  and 
ascertain  in  whose  name  the  land  is  teixed 
and  give  notice  to  such  person.  It  may  prop- 
erly be  considered  that  until  it  is  listed  for 
taxation  it  is  taxed  to  the  same  person  as  in 
the  previous  year ;  but  when  it  is  listed  for 
taxation  in  the  name  of  another  person  aud 


assessed  to  him,  and  the  assessment  returned 
to  the  auditor,  then  from  the  time  of  such 
listing  it  may  properly  be  said  to  be  taxed  to 
that  person :  Heaton  v.  Knight,  65-434 ;  ^Iff- 
ama  v.  Snow,  6^-435. 

609.  Where  a  party  owned  land  appearing 
on  the  treasurer's  books  as  taxed  to  persons 
unknown,  but  the  records  showed  his  owner- 
ship and  that  he  had  been  owner  for  several 
years  during  which  the  land  had  been  taxed 
in  his  name,  held,  that  the  taxation  in  the 
name  of  such  party  held  good  until  a  subse- 
quent taxation  of  the  land  in  the  name  cf 
some  other  party,  and  the  subsequent  taxation 
of  the  property  to  an  unknown  owner  would 
not  relieve  the  holder  of  the  certificate  from 
the  obligation  to  give  notice  to  such  owner ; 
Hartley  v,  Boynton,  5  McCrary,  453. 

610.  In  an  action  to  redeem  from  tax  sale 
on  the  ground  that  proper  notice  of  the  ex- 
piration of  the  time  of  redemption  was  not 
given  before  the  issuance  of  the  tax  deed, 
plaintiff  should  aver  that  the  land  was  taxed 
in  the  name  of  some  one  for  the  year  when 
the  notice  should  have  been  given.  If  not 
taxed  in  the  name  of  any  owner  at  the  time 
notice  is  to  be  given,  notice  is  not  required : 
Grove  v,  Benedict,  69-346. 

611.  Where  the  notice  was  served  upon 
the  owner  of  the  legal  title,  the  land  being 
assessed  for  that  year  to  unknown  owners, 
and  it  not  appearing  that  any  one  else  was 
in  possession,  held,  that  the  owner  of  the 
legal  title  would  be  presumed  to  be  in  posi- 
session  and  that  the  service  was  sufficient : 
Hall  V.  Guthridge,  52-408. 

612.  Notice  is  to  be  given  to  the  person  in 
whose  name  the  land  is  taxed,  but  it  is  not 
required  that  such  person  shall  be  tlie  owner 
of  the  land :  Kessey  v,  Connell,  68-430. 

613.  Actual  knowledge  of  the  publication 
of  notice  will  not  obviate  the  necessity  of 
service  of  notice  in  cases  where  such  service 
is  required  by  statute:  Reed  v,  Thompson, 
56-455. 

614.  Uucertainty  of  notice:  Where  the 
bid  on  which  a  forty-acre  tract  of  land  was 
sold  was  for  ^*  fourteen  acres"  thereof,  and 
the  notice  so  described  it,  held,  that  the  notice 
was  void  for  uncertainty  in  the  desci*ix)tiou : 
Poindexter  r.  Doolittle,  51-53. 

015.  Who  to  give  notice:  To  constitute  a 
person  the  holder  of  the  certificate  of  pui  chase 


588 


TAXATION,  X,  a. 


Redemption  under  statutory  provisions. 


so  as  to  {mthorizG  libn  to  make  affidavit  as  to 
the  publication  of  notice  to  redeem,  it  is  not 
necessary  that  ho  liave  physical  possession  of 
t  he  instrument.  By  that  term  is  meant  the 
owner  of  it,  or  the  one  who  at  the  proper 
time  will  be  entitled  to  a  deed  under  the  sale ; 
and  where  the  holder  of  a  certificate  had 
surrendered  it  to  the  treasurer  for  cancella- 
tion upon  the  issuance  of  a  treasurer's  deed, 
which  was  without  authority  at  the  time, 
held,  that  he  was  not  afterward  precluded 
from  serving  notice  as  holder  of  the  certifi- 
cate: Ricev.  BateSj  68-393. 

616.  Also  heldy  that  the  fact  that  such 
holder  had  executed  a  conveyance  of  the 
property  covered  by  the  certificate  of  pur- 
chase to  a  third  person  did  not  preclude  his 
giving  notice  and  receiving  the  deed,  his 
right  as  purchaser  before  receiving  a  deed 
not  being  such  an  interest  in  the  property  as 
would  pass  by  a  conveyance  thereof:  Ibid. 

61 7.  Who  may  serve  notice:  Service  made 
by  the  holder  of  the  tax  certificate  in  person  is 
not  prohibited,  and  is  sufficient:  Hall  v. 
Guthridge,  52-408. 

618.  The  provision  that  the  notice  shall  be 
served  in  the  manner  prescribed  for  the  serv- 
ice of  original  notice  relates  to  the  mode  of 
service  and  does  not  prescribe  any  rule  as  to 
the  person  or  officer  who  shall  make  the  serv- 
ice, or  as  to  the  return.  Service  can  be  made 
only  by  the  holder  of  the  certificate,  his 
agent  or  attorney,  and  the  affidavit  of  one  of 
these  parties  as  to  service  by  him  is  the 
only  competent  method  of  proving  such  serv- 
ice :  Ellsworth  v.  Van  Ort,  67-222. 

619.  Notiee  by  publication;  name:  If 
land  is  taxed  by  mistake  in  the  wrong  name, 
and  the  case  is  a  proper  one  for  giving  notice 
of  the  expiration  of  the  period  of  redemp- 
tion by  publication,  the  published  name 
should  be  that  of  the  person  in  which  the 
land  is  taxed  and  not  that  of  the  owner: 
nUlyer  v,  Fameman,  65-227. 

620.  The  practice  of  writing  only  the 
initial  letters  of  given  names  has  become 
so  common  that  a  notice  directed  to  a  person 
in  such  manner  should  not  be  deemed  on 
that  account  insufficient :  Stoddard  v,  Sloan, 
65-680. 

621.  Blanket  notiee:  The  statute  evi- 
dently contemplates  that  a  notice  shall  be 
given  by  the  holder  of  each  certificate  of 


purchase,  and  a  fair  construction  of  it  re- 
quires that  a  separate  notice  shall  be  given 
to  each  person  in  possession  or  to  whom  each 
tract  of  land  is  taxed.  A  mere  blanket  no- 
tice covering  numerous  pieces  of  land,  di- 
rected to  different  owners  collectively,  is  not 
sufficient:  White  v.  Smith,  68-813;  Adams 
V,  Burdick,  68-666. 

622.  Proof  of  service:  The  affidavit  re- 
quired by  statute  to  constitute  proof  of  com- 
pletion of  service  of  notice  must  be  by  the 
holder  of  the  certificate,  his  agent  or  attor- 
ney, and  an  affidavit  by  the  proprietor  of  the 
paper  in  which  the  notice  was  published,  in 
case  of  service  by  publication,  is  not  suffi- 
cient :  American  Missionary  Ass^n  v.  Smith, 
59-704;  Ellsworth  v.  Cordrey,  03-^75  ;Sioeeley 
V.  Van  Steenburg,  69-696. 

623.  A  mere  request  by  the  holder  of  a  tax 
certificate  to  the  foreman  of  a  newspaper  in 
which  publication  of  notice  is  made,  to  make 
an  affidavit  and  return  it  to  the  treasurer,  will 
not  constitute  such  foreman  an  agent  of  the 
holder  so  as  to  render  the  proof  of  publica- 
tion sufficient:  Cfiaitibers  v.  Haddock,  64- 
556. 

624.  Where  the  affidavit  of  proof  of  serv- 
ice referred  to  another  affidavit,  not  proper 
to  be  received  in  itself  to  show  service,  held, 
that  such  service  was  sufficient  to  incorpo- 
rate the  latter  into  the  former,  and  that  the 
papers  together  showed  proper  service :  StiUl 
V.  Moore,  70-149. 

625.  Where  there  was  a  mistake  in  tho 
affidavit  as  to  the  name  of  the  land  owner, 
but  reference  was  therein  made  to  the  notice 
attached  thereto,  which  was  the  notice  served 
by  publication,  and  in  such  notice  the  name 
was  coiTectly  inserted,  held,  that  the  proof 
was  sufficient :  Mice  v.  Haddock,  70-318. 

626.  An  affidavit  of  the  holder  of  the  cer- 
tificate that  publication  was  made  for  three 
consecutive  weeks,  but  which  did  not  state 
when  the  publication  was  made,  held  not 
sufficient :  Ellsworth  v.  Cordrey,  63-675. 

627.  Where  the  affidavit  stated  the  date  of 
the  first  publication,  and  stated  that  three 
publications  in  a  weekly  newspaper  had  been 
made,  Jield,  that  it  was  sufficient:  Stoddard 
V.  Sloan,  65-680. 

628.  Where  the  affidavit  does  not  state 
where  the  newspaper  in  which  such  notice 
was  mserted  was  published,  nor  the  date  of 
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thd  publication  of  the  notice,  it  is  wholly  in- 
sofficient  to  authorize  the  treasurer  to  issue 
the  deed :  Kessey  v.  ConneU,  68-430. 

639.  It  is  the  duty  of  a  purchaser  to  make 
some  showing  which  wiU  authorize  the  treas- 
urer to  make  a  deed,  and  he  should  make 
such  a  record  as  upon  its  face  shows  author- 
ity for  the  treasurer  to  act:  Ibid. 

GSO.  Failure  to  give  notice:  A  deed  is- 
sueti  without  competent  evidence  being  filed 
of  the  service  of  notice  to  redeem  is  without 
authority :  Riee  v.  Bates,  G8-398. 

<»31.  A  treasarer^s  deed  issued  before  ex- 
piration of  ninety  days  from  the  filing  of  an 
affidavit  of  service  of  notice  is  invalid :  Swope 
v.  Prior,  58-412;  Cummingsv,  Wilson,  59-14. 

6S2.  Where  a  deed  is  void  because  prema- 
turely issued,  the  surrender  and  cancellation 
of  the  certificate  is  also  void,  and  the  certifi- 
cate has  the  same  force  and  effect  as  though 
it  had  never  been  surrendered.  If  thereafter 
proper  notice  is  given,  or  the  party  is  pre- 
vented by  an  injunction  at  the  suitr  of  the 
owner  to  whom  notice  would  be  given,  from 
giving  such  notioe,  the  time  of  redemption 
will  expire  ninety  days  fi'om  the  giving  or 
attempting  to  give  such  notice:  Long  v. 
Smith,  63-329. 

63d.  And  if  the  person  procuring  an  in- 
junction against  the  giving  of  notice  and 
procuring  a  deed  by  the  tax  payer  neglects 
to  make  or  offers  to  make  redemption  until 
after  the  time  when  a  deed  could  have  been 
procured  if  not  prevented  by  such  injunc- 
tion, he  will  not  be  entitled  to  redeem  at  all : 
Ibid. 

634.  Evidence  in  a  particular  case  held 
sufficient  to  justify  the  court  in  finding  that 
the  tax  register  showed,  when  examined  by 
the  agent  or  owner  before  making  redemp- 
tion, that  the  affidavit  required  by  statute 
was  filed  at  such  a  date  as  to  make  his  re- 
demption proper:  Ellsworth  v.  Green,  59- 
623. 

63o.  Effeet  of  defective  proaf:  Where 
there  has  been  sufficient  notice  of  the  expira- 
tion of  the  time  for  redemption,  but  although 
there  is  an  attempt  to  comply  with  the  stat- 
ute with  reference  to  proof  of  service  of  no- 
tice, such  proof  is  not  in  accordance  with 
the  statutory  requirements  by  reason  of  not 
stating  fact^  required  to  be  stated,  the  period 
of  limitation  of  five  years  will  run  in  favor 


of  the  holder  of  a  deed  executed  in  pursu- 
ance of  such  defective  notice.  In  such  case 
the  tax  deed  is  not  void  in  the  sense  that  it 
is  executed  without  authority:  Trulock  v. 
Bentley,  67-603. 

63ft.  Presumption  as  to  notice:  The  stat- 
ute does  not  require  that  the  affidavit  shall 
show  the  facts  necessary  to  justify  service 
by  publication,  as,  for  instance,  that  a  person 
served  was  a  non-resident.  It  is  only  re- 
quired to  show  the  service  and  mode  thereof. 
If  the  facts  are  such  that  the  mode  of  serv- 
ice was  not  justifiable,  the  deed  can  be  im- 
peached, but  it  is  made  presumptive  evidence 
of  its  own  validity  in  that  respect,  and  the 
party  asserting  it  has  the  burden  of  showing 
the  impeaching  facts:  Stoddard  v,  Sloan, 
65-680. 

63  7.  The  deed  is  prima  facie  evidence 
that  the  notice  has  been  properly  and  suffi- 
ciently served  on  the  right  person :  Ellsworth 
r.  Low,  62-178. 

63S.  The  deed  is  at  least  prima  facie  evi- 
dence of  the  proper  giving  of  notice,  and 
the  party  attacking  a  deed  for  want  of  serv- 
ice of  the  required  notice  upon  the  owner 
must  show  that  the  land  was  assessed  to 
some  owner  by  name,  and  not  to  an  unknown 
owner :  Fuller  v,  Armstrong,  53-683. 

639.  Where  the  notice  and  proof  of  service 
on  their  face  are  regular,  and  a  deed  is  issued 
in  accordance  therewith,  the  burden  of  over- 
throwing this  prima  facie  evidence  is  upon 
the  person  attacking  the  deed:  Wilson  v. 
Crafts,  56-450. 

640.  In  the  absence  of  proof  that  the  land 
was  occupied  or  taxed  to  some  person,  it  will 
be  presumed  in  support  of  the  deed  that  the 
facts  were  such  as  that  service  of  notice  was 
not  required :  Chambers  i\  Haddock,  64-556 ; 
Garmoe  v.  Sturgeon,  65-147. 

641.  The  presumption  must  obtain  that  the 
land  was  taxed  to  and  notice  served  on  a 
living  person :  White  t?.  Smith,  68-818. 

642.  The  tax  deed  is  not  conclusive  evi- 
dence of  the  giving  of  notice  as  required: 
Reed  v.  Thompson,  56-455^ 

648.  Where  it  appeared  that  the  land  was 
taxed  to  a  known  owner  for  the  year  for  tlie 
taxes  for  which  the  sale  was  made,  and  that 
there  was  an  attempt  to  serve  notice  of  the 
expiration  of  the  period  of  redemption  upon 
such  owner,  which  was  insufficient,  and  an 
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action  to  quiet  title  was  brought  against  him, 
heldf  that  it  sufficiently  appeared  that  the 
land  was  not  taxed  to  an  unknown  owner, 
to  overcome  the  presumption  in  favor  of  the 
deed :  Ellsworth  v,  Cordrey,  65-303. 

044.  Change  of  gtatute:  Notice  as  re- 
quired by  Code,  §  894,  is  not  necessary  where 
the  sale  was  made  before  the  enactment  of 
that  section,  although  the  deed  was  not  exe- 
cuted until  after  the  Code  took  effect :  Robin- 
son  V,  First  Nat.  Banky  4&-3o4. 

b.  liedeviption  hy  equitable  action/  hy 
7nino7*8  and  lunatics, 

645.  Mistake  and  other  grounds :  Tlie 
fact  that  the  owner  of  property  was  a  citizen 
in  North  Carolina,  residing  there  during  the 
civil  war,  lield  sufficient  to  entitle  him  to  re- 
deem property  sold  at  tax  sale  after  the 
period  of  redemption  had  expired :  Fitdey  v. 
Broiciiy  22-538. 

646.  Where,  through  mistake  of  the  offi- 
cer, the  owner  failed  to  redeem  from  a  valid 
sale,  but  redeemad  from  a  subsequent  invalid 
one,  which  he  supposed  was  the  only  sale, 
he  was  allowed  to  redeem  after  the  deed  had 
been  executed,  it  being  held  that  the  mistake 
lying  at  the  door  of  the  officer  was  suffi- 
cient ground  for  equitable  relief:  Noble  v. 
Bullis,  23-559. 

647.  Where  the  record  showed  two  differ- 
ent sales  of  the  same  property  for  taxes  for 
the  same  year,  and  it  appeared  that  tlie  Land 
owner  had  in  good  faith  redeemed  from  one 
of  the  sales  believing  that  was  the  only  one, 
held,  that  he  might  in  equity  maintain  an  ac- 
tion to  redeem  from  the  deed  issued  in  pur- 
suance of  the  other  sale,  and  should  be  [)er- 
mitted  to  do  so  by  paying  the  amount  for 
which  the  land  sold  at  the  other  sale,  with 
the  legal  interest  and  penalties,  but  without 
costs  of  sale ;  Shoemaker  v.  Lacey,  38-277. 

648.  A  party  making  redemption  may  rely 
upon  the  representations  of  officers  as  to  the 
facts  of  the  sale,  and  their  mistake,  error  or 
negligence  is  suffi9ient  ground  to  support  a 
right  of  redemption  by  action  aftar  the  ex- 
ecution of  the  tax  deed:  Corning  Town  Co. 
V.  Davis,  44-622. 

649.  Where  a  person  making  redemption 
from  a  tax  sale  paid  the  amount  of  subse- 
quent taxes  given  him  by  the  auditor  as 


having  been  paid  by  the  tax  purchaser,  and 
received  a  certificate  of  redemption,  and  sup- 
posed that  by  such  redemption  all  the  taxes 
upon  the  land  were  satisfied,  when  in  fact 
one  item  of  tax  for  one  of  the  years  was  not 
paid,  and  the  land  was  afterwards  sold  there- 
for, held,  that  such  owner  might  have  the 
deed  under  the  latter  sale  set  aside  and  be  al- 
lowed to  redeem  therefrom:  loica Falls  db  8. 
C.  R.  Co.  V.  Storm  Lake  Bank,  55-696. 

650.  Mere  mistake  on  the  part  of  the  land 
owner  in  failing  to  pay  his  taxes  when  they 
become  due  and  omitting  to  redeem  from 
the  tax  sale  is  not  sufficient  ground  to  en- 
title him  to  redeem  in  equity:  Playter  t\ 
Cochran,  37-258. 

651.  Where  the  purchaser  at  the  sale  made 
inquiry  as  to  taxes  upon  the  property  but  not 
as  to  tax  sales,  held,  that  he  was  not  entitled 
to  redeem  from  a  deed  issued  in  pursuance 
of  such  a  sale :  Moore  v.  Hamlin,  88-482. 

652.  Where  defendant  had  asked  the  treas- 
urer to  offer  a  certain  tract  of  land  for  sale, 
and  he  had  refused  on  the  ground  that  no 
taxes  were  delinquent  thereon,  which  was 
a  mistake,  and  the  land  was  subsequently 
offered  and  bid  in  by  plaintiff,  after  which, 
with  knowledge  of  the  tax  sale  and  within 
the  time  to  redeem,  defendant  had  bought 
the  patent  title  to  the  property,  held^  that 
tliere  was  no  ground  for  setting  aside  plaint- 
iff's tax  title  at  the  suit  of  defendant :  Ooio  v, 
Tidrick,  48-284. 

653.  In  a  particular  case,  where  a  party 
claimed  the  right  to  redeem  in  equity  from  a 
tax  deed  on  the  g^round  of  certain  unsuccess- 
ful offers  to  make  redemption  before  the  ex- 
piration of  the  time,  consisting  of  visits  to 
the  auditor's  office,  which  was  found  closed, 
etc.,  held,  that  the  fact  that  twenty -six  days 
elapsed  after  the  making  of  such  offer,  and 
before  the  expiration  of  the  time  for  redemp- 
tion, without  further  steps  being  taken,  pre- 
cluded equitable  relief :  Harrison  r.  Owens, 
57-314. 

654.  Inaccuracy  of  statement  in  a  letter 
by  the  treasurer  to  a  property  owner  as  to 
the  amount  which  would  be  necessary  to  re- 
deem the  proi)erty  from  the  tax  sale,  held 
not  sufficient  to  entitle  such  property  owner 
to  redeem  in  equity  after  the  expiration  of 
the  statutory  period:  Ellsworth  v.  Cordrey, 
63-675. 
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655.  Where  taxes  are  by  mistake  paid  on 
other  land  than  that  intended,  and  the  land 
of  the  owner  goes  to  sale  without  payment, 
such  owner  has  no  relief  against  his  mistake : 
Maxirellv.  Hunter,  65-121. 

656.  Where  plaintiff  sought  to  redeem 
from  a  tax  sale  after  the  time  fixed  by  stat- 
ute had  expired,  because  of  a  mistake  of  the 
clerk  in  not  stating  such  sale  in  response  to  a 
general  offer  to  p&y  all  taxes  and  redeem  all 
property  sold,  held,  that  such  general  offer, 
without  any  request  to  redeem  from  the 
specific  sale  in  question,  and  the  mistake  of 
the  clerk  or  negligence  of  the  owner  in  not 
having  the  sale  in  question  redeemed  from 
under  such  general  offer,  would  not  raise  an 
equity  in  favor  of  plaintiff  as  against  an  inno- 
cent purchaser:  Bolinger  v.  Henderson^  28- 
165. 

657.  Tender:  In  an  action  to  redeem  from 
a  tax  sale,  to  avoid  liability  for  the  costs  of 
the  action,  tender  should  be  made  of  the 
amount  due  defendant  for  taxes  paid :  Curl 
r.  Watson,  25-35;  Poindextcr  v,  Doolittle, 
54-52. 

658.  Where  a  party  was  allowed  by  equi- 
table action  to  redeem  from  a  tax  sale  after 
the  deed  had  been  issued,  on  the  ground  of  a 
bona  fide  attempt  to  redeem  in  proper  time, 
which  was  rendered  unavailing  by  error  of 
the  officer,  held^  that  he  should  pay  in  niak- 
ing  redemption  the  amount  which  he  should 
have  paid  at  the  time  of  the  offer  to  redeeni 
with  six  per  cent,  interest,  and  that  as  no  offer 
to  pay  such  amount  had  been  made  he  should 
pay  the  costs  of  the  action:  Corning  Toicn 
Co.  V.  Davis,  44-622. 

(550.  Offer  to  pay :  Where  the  party  attack- 
ing a  tax  title  at  the  same  time  offers  to  re- 
deem therefrom,  and  afterwai'ds  succjceds  in 
defeating:  sucli  title  on  the  issue  made  by  tiie 
other  party  as  to  its  validity,  he  should  not 
be  subjected  to  the  costs  of  trial  of  that  issue : 
liroqtiet  V.  Sterling,  56-357. 

660.  Amount  to  be  repaid:  Where  a  party 
seeks  relief  from  a  tax  title  under  which  the 
purchaser  has  procured  a  deed  and  is  in  pos- 
session, such  redemption  will  be  allowed  only 
upon  payment  of  a  sum  sufficient  to  pay  all 
taxes,  if  they  liad  not  been  paid  by  the  pur- 
chaser: Thode  V.  Spofford,  65-294. 

661.  The  rule  that  a  party  who  succeeds  in 
defeating  a  tax  dee  1  must  pay  to  the  person 


holding  under  such  deed  the  amount  which 
the  owner  would  have  had  to  pay  if  such 
purchaser  had  not  paid  the  taxes  at  the  sale 
is  not  applicable  where  a  party  seeks  by 
equitable  action  to  redeem  from  an  illegal  sale 
before  the  tax  deed  is  issued.  The  treasur- 
er's certificate  of  sale  does  not  vest  in  the 
purchaser  the  title  and  interest  of  the  state 
and  coimty.  The  amount  which  plaintiff 
should  be  required  to  pay  in  such  a  case  is 
the  taxes  which  the  owner  was  legally  bound 
to  pay,  with  six  per  cent,  interest :  Roberts  v. 
Merrill,  60-166. 

662.  Renfs  and  profits:  There  is  to  be  a 
full  equitable  adjustment  of  the  rights  of  the 
parties,  and  rents  and  profits,  as  well  as 
claiuis  for  improvements,  are  to  be  taken  into 
consideration  in  the  action  to  redeem  in 
equity.     Where  such  rents  and  profits  have 

',  been  more  than  sufficient  to  repay  all  the 
taxes,  interest  and  penalty  which  the  law  im- 
I  poses,  the  owner  may  have  his  title  quieted 
I  against  the  holder  of  the  tax  title  without 
'  further  redemption :  Strang  i\  Bitrris,  61-375. 

I 

663.  Where  tlie  owner,  prior  to  the  expi- 
ration of  the  time  of  redemption,  offers  to  re- 
deem, and  such  offer  is  refused  by  the  holder 
of  the  certificate,  he  may  afterwards  be  al- 
lowed to  redeem  in  ocpiity  by  pa5'ing  the 
amount  due:  Bniterfidd  v.  Walsh,  36-534. 

As  to  the  right  of  the  party  whose  tax  title 
is  declared  void  to  recover  the  taxes  paid  by 
him,  see  S7/2)rrt,  |ij^  386-415. 

I  G64.  Redemption  by  minor  or  lunatic: 
The  right  of  a  minor  or  lunatic,  under  Code, 

'  j^  891.  to  redeem  propLTty  from  a  sale  for 
taxes  at  any  time  within  one  year  after  such 
disability  is  removed,  is  limited  to  his  own 

'  interest  in  the  property,  and  does  not  extend 

'  to  that  of  other  ownei*s  or  tenants  in  com- 
mon:   Jacobs   V.    Porter,    34-341;  Stout    v. 

I  Merrill,  35-47 ;  Miller  v.  Porter,  35-166. 

I  665.  The  simple  production  from  the  cus- 
tody of  the  guardian  of  a  minor  who  was  a 
near  relative,  of  an  acknowledged  convey- 
ance, held  not  to  make  out  a  prima  facie 
case  of  ownership  in  the  minor  entitling  him 
to  redeem :  Walker  v.  Sargent,  47-418. 

666.  Where  a  minor  holds  a  mortgage 
upon  land  sold  at  tax  sale,  he  may  redeem 
to  the  extent  of  such  interest:  Lloyd  v. 
Bunce,  41-660. 

667.  To  entitle  a  minor  to  redeem  after 
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the  general  time  of  redemption  has  expired, 
he  must  have  been  the  owner  of  the  prop- 
erty sold  at  the  time  of  the  sale:  Burton  v. 
Hintrager,  1&-348;  Tdllman  r.  Cooke ,  89- 
402. 

068.  Where  the  rights  of  a  minor  in  the 
property  sold  are  acquired  after  the  sale, 
whetlier  by  conveyance  or  descent,  the  time 
for  redemption  is  not  extended:  Stevens  v, 
Cctsaady,  59-113. 

669.  The  grantee  of  a  minor  has  only  five 
years  from  his  purchase  of  the  property  to 
bring  the  action :  McCaughan  v,  2Vzf  man,  53- 
508. 

670.  The  extension  of  time  for  bringing 
the  action  in  favor  of  the  minor  does  not 
operate  to  tlie  benefit  of  the  purchaser  as 
against  such  minor,  and  such  purchaser  must 
bring  any  action  on  his  tax  title  v^^ithin  five 
years  from  the  execution  and  recording  of 
his  deed :  Ibid. 

671.  The  disability  of  a  minor  is  removed 
by  his  death,  and  the  year  within  wliicli  re- 
demption must  be  made  commences  to  run 
from  that  time,  and  not  from  the  time  when 
he  would  have  come  of  age:  Gibbsv.  Saw- 
yer, 48-443. 

672.  The  right  of  a  minor  to  redeem  is  as- 
signable and  will  pass  by  conveyance :  Stout 
r.  Merrill,  35-47,  57. 

673.  Redemption  by  a  guardian  may  bf? 
made  before  the  execution  of  the  tax  deed, 
under  the  general  provisions  as  to  redemp- 
tion, or  after  tlie  execution  of  the  deed,  by 
equitable  action:  Witt  v.  Mewhirtfir,  57-545. 

674.  The  provision  extending  the  time 
within  which  a  minor  may  redeem,  simply 
prescribes  when  the  right  to  bring  the  action 
sliall  terminate,  but  does  not  provide  that  it 
can  only  be  brought  during  the  year  after 
the  minor  comes  of  age.  It  may  be  brought 
by  the  guardian  or  the  minor  before  the 
minor  attains  majority :  Ibid, 

675.  The  fact  that  a  minor  may  redeem  at 
any  time  within  a  year  aftor  the  removal  of 
disability  will  not  entitle  him  to  possession 
against  the  holder  of  a  valid  tax  deed.  His 
interest  in  the  land  is  an  equity  to  be  en- 
forced, if  at  all,  in  a  court  of  equity: 
McCaugJian  v,  Tatman,  53-508. 

676.  Where,  in  an  equitable  action  to  re- 
deem on  account  of  minority,  plaintiff  offers 
to  redeem  if  he  shall  be  required  to  do  so, 


and  defendant  denies  his  right  of  redemption 
and  claims  to  hold  an  absolute  title,  the  costs 
should  be  taxed  to  defendant  upon  judgment 
being  rendered  in  plaintiffs  favor :  Strang  v, 
Burris,  61-375. 

c.  Jiedemption  from  parties  who  are 
deemed  to  hold  tax  tides  in  trust. 

677.  A  party  charged  with  the  payment 

of  taxes  as  agent  cannot  acquire  a  tax  title 
to  his  principaPs  land,  and  under  the  facts  of 
a  particular  case,  held,  that  the  party  acquir- 
ing a  tax  title  was  the  agent  of  the  owner, 
and  therefore  that  his  title  was  void :  Ells- 
worth V.  Cordi'ey,  63-675. 

07 8.  Where  the  guardian  of  a  minor  pur- 
chased a  tax  title  by  quitclaim  deed  from 
the  purchaser  at  the  sale,  which  deed  was 
made  to  him  as  guardian,  held,  that  the  oon- 
veyanoe  inured  to  his  ward's  benefit  and  that 
a  purchaser  from  him  was  chargeable  with 
notice  thereof  and  could  not  hold  the  lands 
as  against  the  ward:  BanJein  v.  Miller,  43-11. 

670.  A  vendee  taking  possession  under 
title  bond  and  enjoying  the  rents  and  profits 
is,  as  between  himself  and  the  vendor,  liable 
for  the  payment  of  accruing  taxes,  and  can- 
not therefore  acquire,  or  cause  to  be  acquired, 
a  tax  title  as  against  his  vendor:  Hunt  r. 
Bowland,  23-53. 

680.  Neither  can  a  third  person  bid  in  the 
land  for  taxes  at  the  dictation  of  such 
vendee,  with  the  proceeds  of  produce  fi*onx 
the  land,  and  hold  it  as  against  the  vendor : 
Ibid, 

681.  It  is  the  duty  of  the  holder,  of  a  life 
estate  to  pay  the  taxes,  and  he  cannot  acquire 
a  tax  title  against  the  reversioner :  OUeman  v. 
Kelgore,  52-88. 

682.  A  purchaser  of  property  at  foreclosure 
sale  cannot  afterwards  acquire  a  valid  tax 
title  as  against  a  junior  mortgagee,  and  the 
latter  may  be  allowed  to  redeem  upon  pay- 
ment of  the  taxes  paid  by  such  purchaser : 
Anson  v,  Anson,  20-55. 

686.  The  obligation  to  pay  taxes  due  be- 
fore the  sale  or  mortgage  of  the  property  is 
uix)n  the  vendor  or  mortgagor  and  does  not 
pai»  to  one  who  purchases  with  an  agree- 
ment to  pay  off  the  mortgage:  Porter v,  Laf- 
ferty,  33-254. 

684.  But  the  vendee  having  knowledge  of 
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the  mortgage  and  its  covenants,  and  there- 
fore knowing  that  his  vendor  was  under  ob- 
ligation to  pay  the  taxes,  undertaking  to 
discharge  the  mortgage,  cannot  afterwards 
acquire  a  valid  tax  title  by  purchase  at  tax 
sale  for  such  unpaid  taxes  so  as  to  defeat  the 
mortgage:  Ibid. 

680.  The  mortgagor  or  his  grantee  who 
assumes  the  payment  of  the  mortgage  can- 
not acquire  a  valid  tax  title  as  against  the 
lien  of  the  mortgagee :  Bowen  v,  Kurtz,  87- 
289. 

68IK.  A  person  in  possession  of  and  claim- 
ing title  to  land  can  acquire  no  additional 
right  to  a  tax  deed  if  the  taxes  were  a  lien 
upon  the  land  when  he  took  possession.  It 
is  the  duty  of  a  person  acquiring  the  title 
and  possession  of  land  to  pay  the  taxes,  and 
he  can  acquire  no  right  or  title  against  the 
mortgagee  by  neglect  of  such  duty :  Steara  v. 
Holienbeck,  d&-550. 

687.  One  purchasing  land  subject  to  the 
lien  of  taxes,  and  releasing  his  grantor  from 
obligation  to  pay  the  same,  is  presumed  to 
have  assumed  their  payment :  Ibid. 

688.  The  mortgagor  or  his  grantees  with 
knowledge  of  the  mortgage  cannot  acquire 
a  tax  title  as  against  the  mortgagee :  Ibid, ; 
Fair  v.  Brown,  40-209. 

689.  Although  the  mortgagee  is  under  no 
obligation  to  pay  the  taxes  upon  the  prem- 
ises, yet  he  is  authorized  to  redeem  from  a 
tax  sale,  and  cannot,  by  acquiring  title 
through  such  a  sale,  defeat  the  lien  of  prior 
mortgages :  Fair  v.  Brown,  40-209. 

690.  A  junior  mortgagee  who  has  paid 
taxes  on  the  property,  upon  redemption  being 
made  from  him  can  recover  only,  as  to 
taxes,  the  amoimt  paid  with  six  per  cent,  in- 
terest. He  is  not  entitled  to  recover  statute 
penalties :  Oarrettson  v,  Scofldd,  44-35. 

691.  Where  a  creditor  takes  a  tax  title  to 
property  of  the  debtor  under  the  agreement 
that  he  is  to  hold  the  same  as  security,  not 
only  for  advances  before  procuring  it,  but 
also  for  a  judgment  held  by  him  against  the 
debtor,  such  title  will  be  deemed  in  equity  as 
a  mortgage,  and  the  debtor  will  be  allowed 
to  redeem  therefrom :  Jordan  v.  Brown,  56- 
281. 

692.  In  such  cases,  while  the  deed  will  not 
be  absolute  against  the  holder  himself,  it  Will 
be  absolute  against  other  claimants  to  the 
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land  who  do  not  take  advantage  of  the  right 
to  redeem:  Ibid, 

693.  Tax  deeds  procured  by  fr&ud  and  col- 
lusion on  the  part  of  the  mortgagor  and  the 
tax  purchaser  may  be  set  aside  at  the  suit 
of  the  mortgagee  sought  to  be  defrauded 
thereby :  Connolly  v,  Connolly,  68-202. 

694.  Where  plaintiff  sought  to  subject 
lands  occupied  by  defendant  to  a  debt  con- 
tracted by  defendant's  father,  and  defendant 
asked  in  a  cross-bill  to  have  the  title  quieted 
in  her,  and  it  appearing  that  plaintiff  had, 
pending  litigation,  redeemed  the  land  from 
tax  sale,  hdd  that,  upon  confirming  defend- 
ant's title,  the  latter  must  pay  to  plaintiff 
the  amount  paid  in  such  redemption :  Semple 
V,  McCrary,  46-B7. 

That  the  mortgagor  or  vendee  should  pay 
the  taxes,  see  supra,  §§  298,  299,  804-807. 

695.  Persons  not  debarred  from  acquir- 
ing tax  title:  A  person  who  is  not  in  posses- 
sion of  real  estate,  but  who  claims  title 
thereto  under  a  void  tax  deed,  can  become  a 
purchaser  at  a  subsequent  tax  sale,  procure  a 
treasurer's  deed  and  thereunder  claim  title : 
Neal  V,  Frazier,  63-451. 

696.  While  an  owner  of  land,  or  one  under 
obligation  to  pay  taxes  thereon,  cannot  ac- 
quire a  tax  title  so  as  to  defeat  incumbrancers, 
or  others  setting  up  a  title  adverse  to  him, 
yet,  one  who  has  no  interest  in  the  land  and 
is  under  no  obligation  to  pay  the  taxes,  ajid 
is  a  stranger  to  the  owner,  may  acquire  a 
tax  title  thereon,  even  though  he  is  in  posses- 
sion :  Curtis  v.  Smith,  42-665. 

697.  Acquiring  tax  title  by  tenant  in 
eommon:  A  tax  title  acquired  by  a  tenant 
in  common  upon  the  common  property  will 
inure  to  the  benefit  of  his  co-tenants.  He 
cannot  thereby  defeat  their  title :  Weare  v. 
Van  Meter,  42-128;  Flinnv.  McKinUy,  44^68; 
Fallon  V.  Chidester,  46-588;  5^/Z  v.  Walker, 
54-386;  Smith  v.  Smith,  68-608;  Clark  v. 
Browne,  70-139. 

698.  The  grantee  of  a  tenant  in  common 
cannot  acquire  a  tax  title  against  co-tenants 
of  his  grantor :  Austin  v.  Barrett,  44-488. 

699.  The  Imsband  of  a  tenant  in  common 
in  possession  with  his  wife  in  the  enjoyment 
of  the  profits  cannot,  by  neglecting  to  pay 
the  taxes  and  purchasing  the  property  at  tax 
sale,  acquire  a  valid  title  as  against  her  co- 
tenants  :  Burns  v,  Byrne,  45-285. 
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tiie  general  time  of  redemption  has  expired, 
he  must  have  been  the  owner  of  the  prop- 
erty sold  at  the  time  of  the  sale :  Burton  i\ 
Hintrager,  1&-348;  Tallman  v,  Cooke,  89- 
402. 

668.  Where  the  rights  of  a  minor  in  the 
property  sold  are  acquired  after  the  sale, 
whetlier  by  conveyance  or  descent,  the  time 
for  redemption  is  not  extended:  Stevens  v. 
Cassadi/,  59-113. 

669.  The  grantee  of  a  minor  has  only  five 
years  from  his  purchase  of  the  property  to 
bring  the  action :  McCaughan  v.  Tatman,  53- 
508. 

670.  The  extension  of  time  for  bringing 
the  action  in  favor  of  the  minor  does  not 
operate  to  the  benefit  of  the  purchaser  as 
against  such  minor,  and  such  purchaser  must 
bring  any  action  on  his  tax  title  within  five 
years  from  the  execution  and  recording  of 
his  deed :  Ibid, 

671.  The  disability  of  a  minor  is  removed 
by  his  death,  and  the  year  within  which  re- 
demption must  be  made  commences  to  run 
from  that  time,  and  not  from  the  time  when 
he  would  have  come  of  age :  Oibbs  v.  Saw- 
yer, 48-443. 

672.  The  right  of  a  minor  to  redeem  is  as- 
signable and  will  pass  by  conveyance ;  Stout 
V,  MerrUl,  35-47,  57. 

673.  Redemption  by  a  guardian  may  be 
made  before  the  execution  of  the  tax  deed, 
under  the  general  provisions  as  to  redemp- 
tion, or  after  the  execution  of  the  deed,  by 
equitable  action:  Witt  v.  Mewhirter,  57-545. 

674.  Tlie  provision  extending  the  time 
within  which  a  minor  may  redeem,  simply 
prescribes  when  the  right  to  bring  the  action 
shall  terminate,  but  does  not  provide  that  it 
can  only  be  brought  during  the  year  after 
the  minor  comes  of  age.  It  may  be  brought 
by  the  guardian  or  the  minor  before  the 
minor  attains  majority:  Ibid, 

675.  The  fact  that  a  minor  may  redeem  at 
any  time  within  a  year  aftor  the  removal  of 
disability  will  not  entitle  him  to  possession 
against  the  holder  of  a  valid  tax  deed.  His 
interest  in  the  land  is  an  equity  to  be  en- 
forced, if  at  all,  in  a  court  of  equity: 
McCauglian  v,  Tatman,  53-508. 

676.  Where,  in  an  equitable  action  to  re- 
deem on  account  of  minority,  plaintiff  offers 
to  redeem  if  he  shall  be  required  to  do  so, 


and  defendant  denies  his  right  of  redemption 
and  claims  to  hold  an  absolute  title,  the  costs 
should  be  taxed  to  defendant  upon  judgment 
being  rendered  in  plaintiff's  favor :  Strang  v, 
Burria,  61-375. 

c.  Redemption  from  parties  who  are 
deemed  to  hold  tax  titles  in  trust. 

677.  A  party  charged  with  the  payment 
of  t^xes  as  agent  cannot  acquire  a  tax  title 
to  liis  principars  land,  and  under  the  facts  of 
a  particular  case,  held,  that  the  party  acquir- 
ing a  tax  title  was  the  agent  of  the  owner, 
and  therefore  that  his  title  was  void :  ElU- 
worth  V.  Cordrey,  63-675. 

C78.  Where  the  guardian  of  a  minor  pur- 
chased a  tax  title  by  quitclaim  deed  from 
the  purchaser  at  the  sale,  which  deed  was 
made  to  him  as  guardian,  hdd,  that  the  oon- 
veyanoe  inured  to  his  ward's  benefit  and  that 
a  purchaser  from  him  was  chargeable  with 
notice  thereof  and  could  not  hold  the  lands 
as  against  the  ward :  Rankin  v.  Miller,  43-11. 

679.  A  vendee  taking  possession  under 
title  bond  and  enjoying  the  rents  and  profits 
is,  as  between  himself  and  the  vendor,  liable 
for  the  payment  of  accruing  taxes,  and  can- 
not therefore  acquire,  or  cause  to  be  acquired, 
a  tax  title  as  jagainst  his  vendor:  Hunt  v. 
Rowland,  22-53. 

680.  Neither  can  a  third  person  bid  in  the 
land  for  taxes  at  the  dictation  of  such 
vendee,  with  the  proceeds  of  produce  from 
the  land,  and  hold  it  as  against  the  vendor : 
Ibid. 

681.  It  is  the  duty  of  the  holder,  of  a  life 
estate  to  pay  the  taxes,  and  he  cannot  acquire 
a  tax  title  against  the  reversioner:  OUemanv, 
Kelgore,  52-88. 

682.  A  purchaser  of  property  at  foreclosure 
sale  cannot  aifterwards  acquire  a  valid  tax 
title  as  against  a  junior  mortgagee,  and  the 
latter  inay  be  allowed  to  r^eem  upon  pay-^ 
ment  of  the  taxes  paid  by  such  purchaser: 
Atison  V.  Anson,  20-55. 

683.  Tlie  obligation  to  pay  t-axes  due  be- 
fore the  sale  or  mortgage  of  the  property  is 
upon  the  vendor  or  mortgagor  and  does  not 
pass  to  one  who  purchases  with  an  agree- 
ment to  pay  off  the  mortgage:  Porter  v.  Laf- 
ferty,  33-254. 

684.  But  the  vendee  having  knowledge  of 
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the  mortgage  and  its  covenants,  and  there- 
fore knowing  that  his  vendor  was  under  ob- 
ligation to  pay  the  taxes,  undertaking  to 
discharge  the  mortgage,  cannot  afterwards 
acquire  a  valid  tax  title  by  purchase  at  tax 
sale  for  such  nnpaid  taxes  so  as  to  defeat  the 
mortgage:  IbicL 

685.  The  mortgagor  or  his  grantee  who 
assumes  the  payment  of  the  mortgage  can- 
not acquire  a  valid  tax  title  as  against  the 
lien  of  the  mortgagee :  Botoen  r.  Kurtz,  87- 
289. 

68<K.  A  person  in- possession  of  and  claim- 
ing title  to  land  can  acquire  no  additional 
right  to  a  tax  deed  if  the  taxes  were  a  lien 
upon  the  land  when  he  took  possession.  It 
is  the  duty  of  a  person  acquiring  the  title 
and  possession  of  land  to  pay  the  taxes,  and 
he  can  acquire  no  right  or  title  against  the 
mortgagee  by  neglect  of  such  duty :  Stears  v, 
HoUenbeck,  88-550. 

68  7«  One  purchasing  land  subject  to  the 
lien  of  taxes,  and  releasing  his  grantor  from 
obligation  to  pay  the  same,  is  presumed  to 
have  assumed  their  payment :  Ibid, 

688.  The  mortgagor  or  his  g^rantees  with 
knowledge  of  the  mortgage  cannot  acquire 
a  tax  title  as  against  the  mortgagee :  Ibid, ; 
Fair  v.  Brown,  40-209. 

689.  Although  the  mortgagee  is  under  no 
obligation  to  pay  the  taxes  upon  the  prem- 
ises, yet  he  is  authorized  to  redeem  from  a 
tax  sale,  and  cannot,  by  acquiring  title 
through  such  a  sale,  defeat  the  lien  of  prior 
mortgages :  Fair  v.  Brovcn,  40-209. 

690.  A  junior  mortgagee  who  has  paid 
taxes  on  the  property,  upon  redemption  being 
made  from  him  can  recover  only,  as  to 
taxes,  the  amount  paid  with  six  per  cent,  in- 
terest. He  is  not  entitled  to  recover  statute 
penalties :  Oarrettson  v.  Scqfidd,  44-85. 

691.  Where  a  creditor  takes  a  tax  title  to 
property  of  the  debtor  under  the  agreement 
that  he  is  to  hold  the  same  as  security,  not 
only  for  advances  before  procuring  it,  but 
also  for  a  judgment  held  by  him  against  the 
debtor,  such  title  will  be  deemed  in  equity  as 
a  mortgage,  and  the  debtor  will  be  allowed 
to  redeem  therefrom :  Jordan  t\  Broum,  56- 
281. 

69S.  In  such  coses,  while  the  deed  will  not 
be  absolute  against  the  holder  himself,  it  Will 
be  absolute  against  other  claimants  to  the 
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land  who  do  not  take  advantage  of  the  right 
to  redeem :  Ibid, 

693.  Tax  deeds  procured  by  fr&ud  and  col- 
lusion on  the  part  of  the  mortgagor  and  the 
tax  purchaser  may  be  set  aside  at  the  suit 
of  the  mortgagee  sought  to  be  defrauded 
thereby:  Connolly  v,  Connolly ^  68-202. 

694.  Where  plaintiff  sought  to  subject 
lands  occupied  by  defendant  to  a  debt  con- 
tracted by  defendant's  father,  and  defendant 
asked  in  a  cross-bill  to  have  the  title  quieted 
in  her,  and  it  appearing  that  plaintiff  had, 
pending  litigation,  redeem^  the  land  from 
tax  sale,  hdd  that,  upon  confirming  defend- 
ant's title,  the  latter  must  pay  to  plaintiff 
the  amount  paid  in  such  redemption :  Semple 
V,  McCrary,  46-87. 

That  the  mortgagor  or  vendee  should  pay 
the  taxes,  see  supra,  g§  298,  299,  804r-807. 

695.  Persons  not  debarred  from  aeqnir- 
ing  tax  title:  A  person  who  is  not  in  posses- 
sion of  real  estate,  but  who  claims  title 
thereto  under  a  void  tax  deed,  can  become  a 
purchaser  at  a  subsequent  tax  sale,  procure  a 
treasurer's  deed  and  thereunder  claim  title : 
Neal  V,  Frazier,  68-451. 

696.  While  an  owner  of  land,  or  one  under 
obligation  to  pay  taxes  thereon,  cannot  ac- 
quire a  tax  title  so  as  to  defeat  incumbrancers, 
or  others  setting  up  a  title  adverse  to  him, 
yet,  one  who  has  no  interest  in  the  land  and 
is  under  no  obligation  to  pay  the  taxes,  and 
is  a  stranger  to  the  owner,  may  acquire  a 
tax  title  thereon,  even  though  he  is  in  posses- 
sion :  Curtis  v.  Smith,  42-665. 

697.  Aequiriug  tax  title  by  tenant  in 
common:  A  tax  title  acquired  by  a  tenant 
in  common  upon  the  common  property  will 
inure  to  the  benefit  of  his  co-tenants.  He 
cannot  thereby  defeat  their  title :  Weare  v. 
Van  Meter,  42-128 ;  Flinn  v,  McKinley,  44r-68 ; 
Fallon  V.  Chidester,  40-508 ;  Sliell  r.  Walker, 
54-886;  Smith  v.  Smith,  68-608;  Clark  v. 
Browne,  70-139. 

698.  The  grantee  of  a  tenant  in  common 
cannot  acquire  a  tax  title  against  co-tenants 
of  his  grantor:  Austin  v,  Barrett,  44-488. 

699.  The  husband  of  a  tenant  in  common 
in  possession  with  his  wife  in  the  enjoyment 
of  the  profits  cannot,  by  neglecting  to  pay 
the  taxes  and  purchasing  the  property  at  tax 
sale,  acquire  a  valid  title  as  against  her  co- 
tenants  :  Bums  v,  Byrne,  45-285. 
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700.  A  tax  deed  acquired  by  a  tenant  in 
common  is  not  sufficient  in  equity  to  divest 
the  interest  of  a  co-tenant,  even  though  the 
holder  of  the  deed  may  have  acquired  the 
tax  certificate  before  becoming  tenant  in 
common:  Tice  v,  Derby,  5d-312;  Flinnv, 
McKinley,  44-68. 

701.  Under  particular  facts,  held,  that  a 
tax  purchaser  was  to  be  considered  a  tenant 
in  common  of  the  property,  and  therefore 
that  the  other  party  interested  therein  might 
make  redemption  from  him  upon  payment 
of  the  proper  amount :  Conn  v.  Conn,  58-747. 

703.  A  tenant  in  common  not  in  posses- 
Bion  may  purchase  an  outstanding  tax  title 
for  his  own  benefit :  Alexander  t?.  Svily,  50- 
193. 

708.  Under  the  circumstances  of  a  partic- 
ular case,  held,  that  defendant  having  pur- 
chased from  one  whom  he  knew  to  have  an 
undivided  interest,  and  gone  into  possession, 
was  a  tenant  in  common  with  the  owners  of 
the  remaining  interest,  and  a  tax  title  ac- 
quired by  him  would  be  presumed  to  be  held 
for  the  benefit  of  all:  SheU  v.  Walker,  54- 
886. 

704.  Relief  against  a  tenant  in  common 
who  has  procured  a  tax  title  upon  the  com- 
mon property  is  not  barred  by  the  statute  of 
limitations  as  to  actions  on  tax  titles,  the 
real  ground  of  the  remedy  being  fraud  of  the 
tenant  in  attempting  to  acquire  a  tax  title 
against  his  co-tenant :  Austin  v.  Barrett,  44- 
488. 

705.  Contribution  as  to  taxes  paid  by 
co-tenant:  The  tenant  in  common  acquh-ing  a 
tax  title  will  be  regarded  as  holding  the  title 
thus  acquired  in  trust  for  his  co-tenant  until 
the  presumption  is  rebutted  by  their  refusal 
to  contribute,  and  the  tenant  holding  the 
title  thus  acquired  can  enforce  contribu- 
tion by  action:  Weare  v.  Van  Meter,  42- 
128. 

706.  Where  a  person  purchased  an  undi- 
vided interest  in  real  property  without  any 
notice  or  knowledge  that  any  claim  would  be 
made  for  taxes  previously  paid  by  the  owner 
of  the  other  undivided  interest,  held,  that  the 
latter  could  not  recover  a  portion  of  such 
tax  from  the  former,  or  make  them  a  claim 
against  the  land :  Stover  v,  Cory,  63-708.  ^ 

707.  Where  a  co-tenant  pays  the  taxes 
upon  the  whole  property  he  will  be  limited 


in  his  recovery  of  the  proportionate  share 
due  from  other  co-tenants  to  the  amount 
paid  with  legal  interest:  Oliver  v.  Mont- 
gomery, 30-601. 

708.  A  tenant  in  common  paying  taxes 
upon  the  common  property  acquires  a  lien 
thereon  for  reimbursement :  Oliver  v.  Mont- 
gomery, 42-36. 

709.  Assignment  of  certifleate:  A  tenant 
in  common  in  possession,  receiving  rents  and 
profits,  being  under  obligation  to  pay  taxes, 
an  assignment  of  the  certificate  of  purchase 
to  such  tenant  constitutes  a  redemption: 
Bums  V,  Byrne,  45-285. 

And  in  general  that  an  assignment  of  a 
certificate  to  a  person  who  is  under  obligation 
to  pay  the  taxes  constitutes  redemption,  see 
aupra,  §§  581,  582. 

710.  Amount  to  be  paid  in  redeeming  In 
SQch  eases:  In  making  redemption  from  a 
tax  title  acquired  by  one  whose  relations  to 
the  owner  are  such  that  he  cannot  acquire  a 
valid  tax  title  against  such  owner,  and  who 
has  paid  subsequent  taxes  on  the  premises, 
the  owner  should  pay  to  the  holder  of  the 
title  the  same  amount  he  would  have  to  pay 
to  the  treasurer  in  case  the  taxes  had  not 
been  paid  by  the  claimant  under  the  tax  sale : 
Ellsux}rth  r.  Cordrey,  63-675. 

711.  Where  plaintiff  bought  certain  land 
at  a  tax  sale,  and  defendant,  with  fraudulent 
intent,  procured  from  a  former  owner  a  quit- 
claim deed,  and  on  the  strength  thereof  re- 
deemed the  land  from  plaintiff  just  before 
the  expiration  of  the  period  of  redemption, 
it  appearing  that  the  property  had  passed 
from  defendant  to  an  innocent  purchaser, 
field,  that  plaintiff,  upon  proving  the  fraud- 
ulent character  of  the  transaction,  might  re- 
cover from  defendant  the  value  of  the  land 
at  the  time  of  redemption  less  the  amount 
paid  him  to  redeem:  Burganv,  Smith,  47- 
286. 

712.  Estoppel:  One  who  buys  property  at 
a  tax  sale  cannot  claim  an  estoppel  against 
one  who,  holding  a  tax  deed  of  the  property 
sold,  was  present  and  bid  against  him  and 
gave  no  notice  of  his  title  under  the  tax 
deed,  unless  the  former  can  show  that  he 
was  not  fully  aware  of  the  latter*s  title,  or 
that  he  relied  upon  his  action,  or  was  in  any 
way  deceived  or  injured  thereby:  Case  v, 
AWee,  2^-277. 
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713.  Under  the  provision  of  the  Code  of 
51,  that  a  purchaser  at  tax  sale  acquired  a 
lien  for  the  tax  upon  the  land,  such  lien  was 
in  the  nature  of  a  mortgage  and  the  holder 
of  the  deed  might  institute  a  suit  of  foreclos- 
ure upon  it  to  bar  the  equity  of  redemption 
in  the  land.  Ab  in  other  cases  of  fore- 
closure, all  incumbrancers,  whether  prior 
or  subsequent,  not  made  parties,  were 
not  bound  by  the  decree :  Bleidom  v.  Ahd, 
(V-S. 

714.  Under  such  provisions,  heldt  that  the 
fact  that  the  property  was  not  assessed 
in  the  name  of  the  owner  was  an  objec- 
tion which  could  not  be  raised  after  a 
decree  of  foreclosure:  McOahen  v,  Carr, 
6-381. 

715.  The  tax  purchaser  was  not  entitled  to 
possenion  of  the  property  under  such  pro- 
visions until  the  rights  of  the  owner  had  been 
foreclosed:  Crosthtoait  v.  Byington,  11-582; 
Tredwayv,  McDonald,  51-668. 

716.  As  to  notice  by  publication  in  such 
cases,  see  Ahdl  v.  Cross,  17-171. 

717.  In  such  an  action  to  foreclose,  the 
grantee  holding  under  an  unrecorded  con- 
veyance was  not  a  necessary  party  in  order 
to  give  the  court  jurisdiction  to  foreclose  the 
deed  and  quiet  the  title  in  the  tax  purchaser : 
Clark  V.  Connor,  28-811. 

718*  A  tax  deed  regular  in  form  and  the 
judgment  of  foreclosure  thus  provided  for, 
r^ular  upon  its  face,  and  containing  state- 
ments of  findings  by  the  court  showing  ju- 
risdiction, Tield  admissible  in  evidence  to 
prove  title,  although  it  might  afterwards  be 
shown  that  the  judgment  was  void  for  want 
of  jurisdiction :  Ibid. 

719.  The  jurisdiction  thus  conferred  upon 
the  district  court  to  foreclose  tax  deeds,  held 
not  to  be  a  special  jurisdiction  but  general  so 
88  to  support  the  ordinary  presumptions  in 
favor  of  the  proceedings :  Hunger  v.  Barlow, 
d»-539. 

720.  The  right  of  action  to  foreclose  a  tax 
deed  did  not  accrue  until  six  months  after 
the  execution  of  the  deed,  and  therefore  the 
statute  of  limitations  against  such  action  did 
not  begin  to  run  until  that  time :  Vavghn  v. 
Stone,  54-876. 


XII.  The  deed. 

a.    Yalidity^  execution  a/nd  eff^ect. 

731.  When  land  has  been  redeemed:  The 

treasurer  has  no  authority  to  make  a  deed  for 
land  which  has  been  redeemed,  and  such 
deed  would  be  void:  Fentonv,  Way,  40-196. 

722.  Second  deed:  When  the  first  deed 
executed  by  the  treasurer  is  so  imperfect  or 
informal  as  not  to  pass  the  title,  he  has  the 
power  and  it  is  his  duty  to  execute  a  second 
and  corrected  deed,  conveying  the  title: 
McCready  v.  Sexton,  29-856;  Parker  v.  Sex- 
ton, 29-421 ;  Hurley  v.  Street,  29-429 ;  John- 
son V.  Chase,  80-308;  Gray  v.  Coan,  80-536; 
Genther  v.  Fuller,  36-604. 

723.  If  the  sale  is  legal  the  purchaser  has 
the  right  to  be  clothed  with  the  legal  title, 
which  can  only  be  done  by  the  execution  of 
a  valid  deed.  If  the  deed  executed  is  void 
from  any  cause  existing  in  the  form  of  the 
body  of  the  deed  or  of  the  acknowledgment, 
the  treasurer  has  the  right  to  execute  a  valid 
deed  provided  he  can  do  so  in  conformity 
with  the  actual  facts  of  the  sale :  Lorain  v. 
Smith,  87-67. 

724.  Where  the  treasurer  has  made  a  valid 
deed,  he  has  no  authority  to  make  a  second 
one,  and  if  a  second  one  should  be  made  it 
could  have  no  effect  upon  the  title  conveyed 
by  the  first:  BuVcley  v.  Callanan,  82-461; 
MaHin  v.  Cole,  38-141. 

725.  The  authority  to  execute  a  second 
deed  is  conferred  upon  the  treasurer  in  order 
to  enable  him  to  correct  errors  committed  in 
the  first.  A  second  deed  not  executed  to 
correct  either  mistake,  misdescription,  in- 
correct recital,  or  other  matter  in  the  first 
deed  in  conflict  with  the  facts,  but  for  the 
object  of  perverting  the  truth  and  falsifying 
the  tax  record,  will  be  void :  Gould  v.  Thomp- 
son, 45-450. 

726.  A  person  who  claims  title  to  real  es- 
tate of  which  he  is  not  in  possession,  under 
a  void  tax  deed,  may  become  the  purchaser 
at  a  subsequent  tax  sale  and  procure  a  treas- 
urer's deed,  and  thereunder  claim  title :  Neal 
V,  Frazier,  68-451. 

727.  Description:  The  lot  or  parcel  of 
land  in  which  the  property  is  to  be  described 
in  the  deed  is  to  be  the  same  as  that  under 
which  it  was  advertised  and  sold  i  Martin  v. 
Cole,  88-141. 
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728.  Parol  eridenee  is  admissible  to  apply 
the  description  contained  in  the  certificate  of 
purchase  to  its  subject-matter:  JvM  v.  An-' 
derson,  51-845. 

729.  Defective  description  in  assessment 
and  tax  books,  and  deed,  cannot  be  cured  by 
extraneous  evidence:  Roberta  v.  Deeds,  57- 
820. 

780.  Uncertainty:  Where  the  certificate 
of  sale  and  the  tax  deed*  describe  land  having 
no  necessary  identity  with  that  which  has 
been  taxed  and  is  delinquent,  they  do  not  of 
themselves  constitute  sufficient  evidence  of 
a  sale  to  uphold  a  tax  deed,  but  rather  nega- 
tive it.  Likewise,  where  the  tax  list  shows 
that  land  is  taxed  by  a  description  which  is 
void  for  uncertainty,  no  title  will  pass  under 
the  sale  or  deed :  Blair  Town  Lot,  etc.,  Co,  v, 
Scott,  44-143. 

781.  Where  the  purchaser  at  the  sftle  of- 
fered to  pay  the  tax  on  a  forty-acre  tract  for 
*'  fourteen  acres,"  and  the  land  sold  was  thus 
described  in  the  notice  and  deed,  held,  that 
the  deed  was  void  for  uncertainty  in  its  de- 
scription, and  in  the  notice  required  by  stat- 
ute to  be  served  before  its  execution :  Poifi' 
dexter  v.  Doolittle,  54r-62. 

782.  A  description  of  property  as  the 
northwest  part  of  the  N.  E.  I  of  the  N.  E.  i, 
etc,  containing  three  acres,  held  insufficient 
in  an  assessment  and  sale  and  tax  deed  to 
support  a  tax  title,  and  that  such  title  would 
be  void  for  such  defective  description,  al- 
though the  sale  was  made  for  delinquent 
taxes  of  the  owner  of  the  property,  which 
were  a  lien  thereon.  Such  an  objection  goes 
to  the  validity  of  the  tax  title  irrespective  of 
the  validity  of  the  taxes :  Roberta  v.  Deeds, 
57-320. 

788.  A  tax  sale  under  an  assessment  of  a 
certain  number  of  acres  in  a  certain  corner 
of  a  subdivision  can  apply  only  to  that 
number  of  acres  in  the  form  of  a  square,  and 
a  deed  of  the  tract  in  any  other  form  exe- 
cuted under  such  a  sale  will  be  valid  only  so 
far  as  the  land  conveyed  therein,  is  embraced 
in  such  square:  Immegart  v.  Gorgaa,  41- 
430. 

784.  Abbreviations:  Abbreviations  such 
as  are  in  general  and  common  use  in  the  de- 
scription of  land,  and  are  not  misleading, 
may  be  used  in  the  deed :  JeTikina  v.  McTigvje, 
22  Fed.  Rep.,  148. 


785.  Where  there  was  no  word  or  mark 
prefixed  to  the  figures  representing  the  value 
of  the  property  upon  the  assessor's  book,  but 
it  was  not  shown  or  claimed  that  the  omis- 
sion of  the  dollar  mark  in  any  way  actually 
misled  plaintiff,  or  prevented  him  from  pay- 
ing whatever  sum  was  properly  assessed 
against  his  property,  hdd,  that  the  figures 
occurring  in  the  column  headed  ''  value  of 
land"  rendered  the  assessment  sufficient: 
Ibid, 

786.  Acknowledgment  is  essential  to  the 
validity  of  the  tax  deed,  and  any  defect  there- 
in is  not  cured  by  a  general  act  legalizing  de- 
fective acknowledgments:  Ooodykoontz  v. 
Olaen,  54r-174. 

787.  Indexing:  As  to  what  is  a  sufficient 
indexing  of  the  tax  deed,  see  Peirce  v,  Weare, 
41-878. 

Further  as  to  recording  and  indexing  in 
general,  see  Recordino  Aots. 

788.  EITect:  The  title  conveyed  by  the  tax 
sale  is  not  derivative,  but  a  new  title  in  the 
nature  of  an  independent  grant  by  the  sover- 
eign authority,  and  the  purchaser  takes  free 
from  any  incumbrances,  claims  or  equities 
connected  with  the  prior  title :  Cram  v.  Cot- 
ting,  22-411. 

789.  Lien  of  prior  taxes:  The  purchaser 
takes  all  the  interest  of  the  stete  and  county 
in  the  property,  and  therefore  takes  it  free 
from  the  liens  of  all  taxes  unpaid  at  the  date 
of  sale :  Bowman  v,  Thompson,  86-505. 

740.  Such  prior  taxes  cease  to  be  a  lien, 
and  a  subsequent  sale  therefor  would  be 
void :  Preston  v.  Van  Oorder,  31-250. 

741.  But  where  a  party  purchased  land 
subsequently  to  a  tax  sale  thereof,  and  then 
procured  the  assignment  to  himself  of  the 
tax  certificate,  held,  that  the  land  was  not, 
in  his  hands,  discharged  from  the  lien  of 
taxes  due  prior  to  the  sale,  and  by  mistake 
omitted  in  making  such  sale,  but  that  the 
assignment  of  the  certfficate  operated  merely 
as  a  redemption  from  the  sale :  Bowman  v. 
Eckstien,  46-588. 

742.  In  a  city  acting  Under  a  special  char- 
ter which  authorized  a  separate  sale  by  the 
city  for  city  taxes,  held,  that  a  sale  for  state 
and  county  taxes  did  not  divest  the  property 
of  the  lien  of  such  city  taxes,  and  that  the 
purchaser  took  subject  thereto:  Dennison  v, 
Keokuk,  45-266. 
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748.  Title  passes  by  deed:  It  is  the  deed 
and  not  the  sale  that  vests  the  title  in  the 
purchaser:  Lake  v.  Gray,  35-44. 

744.  Until  the  deed  is  executed  the  title 
remains  in  the  original  owner:  WiUiania  v. 
Heath,  22-519. 

746.  To  person  deeeased:  A  tax  deed  is- 
sued to  a  person  as  holder  of  the  certificate 
of  sale  who  is  already  deceased  conveys  no 
title  to  him  or  his  heirs :  Butterfleld  v.  Walsh, 
88-534. 

746.  Bights  of  purchaser  under:  When 
plaintiff  claiming  title  under  a  bond  for  a 
deed  against  which  the  statute  of  limitations 
had  run  was  seeking  to  redeem  from  a  tax 
deed  made  during  his  minority,  hdd,  that 
the  tax  deed  conveyed  to  defendant  the 
right  of  interposing  the  statute  of  limitations 
against  such  title  bond,  as  the  holder  of  the 
l^al  title  himself  might  have  done  in  an  ac- 
tion by  plaintiff  against  him :  Byington  v. 
Stone,  51-317. 

747.  Innocent  purchaser:  A  purchaser 
under  a  tax  deed  which  is  void  because  of 
payment  of  the  taxes  before  the  sale  cannot 
claim  protection  as  an  innocent  purchaser  as 
against  the  owner  of  the  property:  Harri- 
son V,  Sauerwein,  70-291. 

748.  Property  assessed :  The  deed  cannot 
be  effectual  as  a  conveyance  beyond  the  prop- 
erty actually  assessed:  Judd  v.  Anderson, 
51-345. 

749.  Specific  performance:  In  an  action 
in  the  nature  of  a  proceeding  to  enforce 
specific  performance  of  tax  sale  by  the  exe- 
cution of  a  tax  deed,  held,  that  the  amount 
bid  for  the  property  being  a  grossly  inade- 
quate price  therefor,  equitable  relief  would 
not  be  granted :  Harper  v.  Sexton,  22-442. 

750.  Undirided  interest:  The  treasurer 
has  no  authority  to  deed  an  undivided  inter- 
est in  property  for  taxes  due  upon  the  whole : 
Cragin  v,  Henry,  40-158. 

761.  Uelay:  Where  property  was  sold  for 
a  city  tax  claimed  to  have  been  levied  four- 
teen years  prior,  and  it  did  not  appear  upon 
the  book  of  delinquent  taxes  which  the  city 
had  adopted  as  a  standard,  held,  that  the  city 
must  be  oonsidered  as  having  abandoned 
such  taxes,  and  that  the  tax  title  was  void : 
Bradley  v,  Hintrager,  61-337. 

752.  Where  a  tax  deed  was  not  taken  for 
eleven  years  after  the  party  claiming  under 


the  sale  was  entitled  thereto,  if  at  all-,  held^ 
that  as  against  those  dealing  with  the  owner 
of  the  land  it  must  be  presumed  that  the 
right  to  the  deed  had  been  abandoned :  Ochen' 
don  V,  Barnes,  43-615. 

b.  As  evidence  f  presumption  of  regu- 
larity; ojf^  what  prima  facte  and 
of  what  ooncltidive  evidence. 

758.  Presumption:  The  tax  deed  may  be 
made  presumptive  evidence  of  the  regularity 
and  validity  of  all  prior  proceedings ;  and  as 
to  minor  matters  relating  to  the  mode  or 
manner  of  exercising  the  power  of  taxation, 
which  may  be  dispensed  with,  it  may  be 
made  conclusive,  but  there  are  some  indis- 
pensable requisitions  which  must  be  observed, 
and  as  to  these  the  deed  cannot  be  made 
conclusive.  (See  Code,  §  897) :  Allen  v,  Arm- 
strong, 16-508. 

754.  The  corresponding  section  Of  the 
Revision  (§  784),  which  declared  that  the  tax 
deed  should  be  conclusive  evidence  of  the 
regularity  of  all  prior  proceedings,  Tield  un- 
constitutional in  so  far  as  it  attempted  to 
make  the  deed  conclusive  as  to  the  existence 
of  the  essential  prerequisites  of  the  taxing 
power,  such  as  assessment,  levy,  sale,  etc., 
as  depriving  a  person  of  his  property  with- 
out due  process  of  law ;  but  it  was  held  that 
as  to  non-essentials,  or  matters  simply  direct- 
ory, the  deed  may  be  made  conclusive.  Also 
held,  that  it  was  competent  for  the  legislature 
to  make  such  deed  prima  facie  evidence  of  its 
own  validity  and  the  regularity  of  prior  pro- 
ceedings: McCready  v.  Sexton,  29-356,  385. 

755.  Under  the  same  statutory  provision, 
held,  that  the  deed  was  jpn'ma/ocie  evidence 
of  those  things  of  which  it  was  improperly 
declared  to  be  conclusive :  Hurley  v.  Wood- 
ruff, 30-260. 

756.  Whether  the  legislature  can  make  a 
tax  deed,  which  is  false  in  fact,  conclusive 
evidence  of  the  matters  therein  recited, 
qucere:  Adams  v.  Beale,  19-61. 

757.  It  is  competent  for  the  legislature  to 
declare  that  the  acts  of  de  fa^cto  officers  shall 
be  valid :  Allen  v,  Armstrong,  16-508. 

758.  As  evidence:  One  asserting  title  un- 
der a  tax  deed  has  but  to  introduce  it  in  evi- 
dence and  the  law  puts  upon  his  adversary 
the  burden  of  showing  its  invalidity.    He 
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wiU  not  be  guilty  of  fraud  in  asserting  title 
under  it,  only  as  he  has  actual  knowledge 
that  it  is  invalid,  or  introduces  it  in  evidence 
with  intent  to  accomplish  some  unlawful 
purpose :  Browivell  v.  Storm  Lake  Bank,  63- 
754. 

759.  The  tax  deed  is  competent  evidence 
of  the  assignment  of  the  certificate  of  pur- 
chase to  the  grantee  of  the  deed:  StaJil  v. 
Roost,  84-475. 

7ttO.  The  presumption  is  in  favor  of  the 
validity  of  a  tax  deed:  Orove  v.  Benedict, 
69-346. 

761.  Where  by  city  charter  under  ordi- 
nance the  collection  of  taxes  is  made  pre- 
sumptive evidence  of  the  regularity  of  prior 
proceedings,  a  party  claiming  that  a  deed 
is  void  because  of  irregular  assessment  of 
a  special  tax  must  allege  and  prove  the  same : 
McNamara  v.  Eetes,  23-246. 

763.  Where  the  special  charter  of  a  city 
under  which  property  was  sold  for  taxes 
provided  that  its  collector's  deed  should  have 
the  same  force  and  effect  as  a  treasurer's 
deed,  and  also  that  a  demand  of  the  tax 
must  be  made  before  sale,  held,  that  although 
the  deed  might  be  prima  facie  evidence  of 
the  regularity  of  prior  proceedings  it  was  not 
conclusive  as  to  the  fact  of  demand,  and 
might  be  overthrown  by  evidence  on  that 
point :  Lathrop  v.  Howley,  50-89. 

763.  Prima  facie  evidence:  The  deed  is 
primxi  facie  evidence  of  assessment.  The 
fact  that  the  assessment  book  does  not  show 
all  the  facts  necessary  to  establish  the  assess- 
ment does  not  prove  that  such  facts  do  not 
exist :  Oenther  v.  Fuller,  36-604. 

764.  The  deed  is  prima  facie  evidence  as 
to  the  fact  of  sale :  Leavitt  v,  Watson,  37-98. 

765.  Also  of  the  fact  of  assessment :  Mad- 
son  V.  Sexton,  87-562. 

766.  A  treasurer's  deed  is  presumptive  evi- 
dence of  the  fact  that  the  property  sold  for 
taxes  has  been  Listed  and  assessed,  and  the 
introduction  of  the  deed  in  the  proper  form 
casts  upon  the  other  party  the  burden  of  prov- 
ing that  in  fact  no  legal  assessment  has  been 
made :  Jenkins  v.  McTigue,  22  Fed.  Rep.  148. 

767.  The  deed  is  presumptive  evidence 
that  the  taxes  for  which  the  sale  is  made,  if 
for  prior  years,  have  been  properly  brought 
forward,  and  if  such  objection  is  not  made 
until  the  time  within  which  the  deed  can  be 


attacked  has  elapsed,  the  property  owner 
cannot  afterwards  question  the  sale  on  that 
ground :  Outhrie  v.  Barker,  27  Fed.  Rep.,  586. 

768.  The  deed  is  prima  facie  evidence  as 
to  the  fact  of  assessment,  listing  and  levy, 
but  it  is  conclusive  as  to  the  manner :  Rcb- 
inson  v,  Mrst  Nat.  Bank,  48-354. 

769.  Where  the  deed  shows  on  its  face 
that  it  was  made  at  a  sale  begun  on  the  first 
Monday  of  a  month  subsequent  to  October, 
it  is  prima  facie  evidence  that  some  of  the 
reasons  mentioned  in  Code,  §  886,  existed  for 
commencing  the  sale  at  such  subsequent  day : 
Lorain  v.  Smith,  37-67. 

770.  A  party  attacking  the  deed  on  the 
ground  that  the  sale  was  not  made  at  the 
proper  time  must  at  least  show  that  the  facts 
which  would  have  authorized  a  sale  at  the 
date  when  the  sale  appears  to  have  been 
made  did  not  exist:  Eldridge  v,  Kuehl,  27- 
160;  Love  t\  Welch,  33-192;  Bullis  v.  Marsh, 
56-747. 

771.  While  the  tax  sale  register  is  admis- 
sible in  evidence,  yet  its  failure  to  show  the 
offering  of  the  land  on  the  first  Monday  of 
October,  which  is  the  regular  day  for  tax 
sale,  does  not  overcome  the  prima  facie  evi- 
dence of  regularity  arising  from  the  deed 
itself:  Bi4Uis  v.  Marsh,  56-747. 

772.  The  tax  deed  is  at  least  prima  fade 
evidence  of  the  fact  of  service  of  notice  of 
expiration  of  the  period  of  redemption: 
ElUiworth  v.  Low,  62-178. 

7  73.  A  party  claiming  adversely  to  the  deed 
must  prove  that  the  land  was  assessed  in 
some  name  in  order  to  create  a  necessity  for 
proof  of  service  of  notice  on  such  person: 
Fuller  V.  Armstrong,  53-683. 

774.  Where  such  notice  and  proof  of  serv- 
ice appear  on  their  face  to  be  regular,  and 
a  deed  is  issued  in  accordance  therewith,  any 
person  asserting  the  invalidity  of  the  deed 
upon  the  ground  that  the  service  was  not 
made  as  the  proof  shows,  or  that  the  person 
served  was  not  the  right  person,  has  the  bur- 
den of  overcoming  the  prima  facie  evidence 
furnished  by  the  papers :  Wilson  v.  Crafts, 
56-460. 

775.  May  be  rebutted:  Where  it  appears 
that  an  essential  step  in  the  proceeding  has 
not  been  complied  with,  the  prima  facie 
effect  of  the  deed  is  overcome :  Baybum  v, 
Ktihl,    10-92. 
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77tt.  A  failure  to  recite  a  certain  fact  in  an 
attempt  to  recite  the  performance  of  all  the 
requisite  steps  toward  the  execution  of  a 
tax  deed  is  evidence  by  implication  that 
such  fact  did  not  exist,  and  repels  the  prima 
ftieie  effect  of  the  deed:  Long  v,  Burnett , 
13-28. 

777.  Evidence  of  a  failure,  after  search,  to 
find  any  record  of  a  tax  sale  for  the  year  in 
which  the  sale  is  claimed  to  have  been  made, 
throws  upon  the  holder  of  the  tax  deed  the 
burden  of  proving  such  essential  step,  and 
ovCToomes  the  prima  facie  evidence  of  the 
deed:  IbitL 

778.  Eftcts  in  a  particular  case  held  suffi- 
cient to  overcome  the  presumption  as  to 
assessment  arising  from  the  deed :  EaMon  v, 
Savery,  44-654. 

779.  Where  a  record  is  required  to  be 
made  of  any  fact  essential  to  the  validity  of 
the  tax,  parol  evidence  of  the  existence  of 
that  fact  cannot  be  substituted.  So  in  re- 
gard to  a  levy,  where  the  records  being  intro- 
duced were  found  not  to  contain  any  evi- 
dence of  a  levy,  heid,  that  the  presumption 
of  levy  arising  from  the  execution  and  re- 
cording of  the  deed  was  overcome,  and  the 
burden  of  proving  a  levy  in  fact  was  thrown 
upon  the  party  claiming  under  the  deed, 
which  he  could  sustain  only  by  showing  that 
a  record  once  existed  which  had  been  lost  or 
destroyed:  ilfoore  v,  Cooke^  40-290. 

780.  Where  the  evidence  showed  the  en- 
tire absence  of  the  records  which  would  ex- 
ist in  case  assessment  of  property,  levy  of 
tax,  and  sale  for  non-payment  thereof,  had 
been  made,  and  it  did  not  appear  that  such 
records  had  been  lost  or  destroyed,  hdd,  that 
the  prima  facie  evidence  furnished  by  the 
deed  was  sufficiently  overcome:  Early  v. 
Whitiingham,  48-162. 

781.  When,  upon  the  introduction  of  the 
assessment  books,  it  appears  that  the  descrip- 
tion of  the  property  sold  is  void  for  uncer- 
tainty, such  evidence  shows  a  want  of  assess- 
ment of  the  land  described  in  the  deed,  and 
throws  upon  the  party  claiming  under  the 
deed  the  burden  of  proving  that  the  property 
assessed  was  the  same  as  that  deeded :  Blair 
Town  Lot,  etc.,  Co,  v,  Scott,  44-143. 

782.  A  levy  of  the  tax  being  essential  to  the 
validity  of  the  sale,  the  deed  is  only  pre- 
flomptive  evidence  of  such  levy,  and  as  a 


valid  levy  cannot  be  established  by  parol  evi- 
dence, if  no  record  of  a  levy  can  be  found 
in  the  proper  office,  the  presumption  that 
there  was  a  levy  arising  from  the  deed  is 
overcome :  Prouty  v.  Tollman,  65-354 ;  WilU 
iams  V,  Poor,  65-410. 

783.  But  in  a  particular  case,  held,  that  a 
sheet  of  paper  containing  an  order  of  the 
properly  authorized  board  making  a  levy, 
was  a  sufficient  record  without  having  been 
recorded  in  a  book :  Prouty  v,  TaUman,  65- 
354. 

784.  Conclusive  evidence :  A  deed  reciting 
the  fact  of  a  lawful  sale  of  the  property  is 
conclusive  evidence  of  such  sale:  Ootdd  v: 
JTiompson,  45-450. 

785.  The  fact  that  the  treasurer  does  not 
proceed  to  collect  the  taxes  by  distress  and 
sale  will  not  render  invalid  a  deed  made  in 
pursuance  of  a  subsequent  sale  of  land  there- 
for; as  to  that  matter  the  deed  is  conclusive : 
Stewart  v,  Corbin,  25-144. 

786.  Under  the  provisions  of  the  Bevision 
which  authorized  a  warrant  of  sale  being  is- 
sued to  the  county  treasurer  under  which 
the  sale  was  to  be  made,  held,  that  as  such 
warrant  was  not  an  essential  part  of  the  tax- 
ing power  and  might  have  been  dispensed 
with  by  the  legislature,  the  tax  deed  might 
properly  be  held  conclusive  evidence  of  the 
regularity  of  such  warrant:  Hurley  v. 
PoweU,  31-64. 

787.  The  tax  deed  is  conclusive  as  to  the 
notice  or  advertisement :  Allen  v,  Armstrong, 
16-508;  Madson  v.  Sexton,  37-562;  Scofleld  v. 
itfcZ)ow?eZZ,  47-129;  BvUis  v.  Marsh,  60-141, 

788.  That  a  certain  tract  of  land,  the 
taxes  upon  which  are  delinquent,  is  not  con- 
tained in  the  advertisement  will  not  render 
a  sale  thereof  void.  The  owner  being  pre- 
sumed to  know  that  the  taxes  on  his  land 
were  delinquent,  and  that  such  land  was 
subject  to  be  sold  at  the  sale  as  advertised, 
cannot  complain  of  want  of  notice :  Shawler 
V,  Johnson,  52-472. 

789.  The  tax  deed  is  conclusive  as  to  the 
copy  of  the  advertisement  having  been  filed 
as  required  by  statute:  Hurley  v,  Pouxll, 
31-64. 

790.  It  is  also  conclusive  as  to  the  manner 
of  assessment :  Easton  v.  Perry,  37-681. 

791.  And  as  to  the  manner  of  sale:  Ware 
V.  Little,  35-234 ;  Smith  v.  Easton,  37-584. 
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703.  Where  by  the  deed  it  appears  that 
the  sale  was  of  an  entire  tract  which  might 
liave  been  sold  en  masse  if  assessed  to  un- 
known owners,  the  deed  will  be  conclusive 
evidence  that  the  assessment  was  in  such 
manner  as  that  the  proceedings  were  valid : 
Easton  v.  Perry,  87-681, 

793.  The  deed  is  conclusive  as  to  the  regu- 
larity of  prior  proceedings :  Leavitt  v*  Wat- 
son, 37-93 ;  Martin  v.  Cole,  38-141. 

794.  And  as  to  the  regularity  of  the  assess- 
ment, listing  and  levy:  Robinson  v.  First 
Nat  Bank,  48-854. 

795.  It  is  conclusive  that  the  sale  was 
made  at  the  proper  time :  Clark  v,  Thomp- 
son, 37-586;  Pfielpsv.  Meade,  41-470;  Shavy 
ler  V,  Johnson,  5)^-472;  Slocum  v,  Slocum, 
70-259. 

796.  A  mistake  in  the  recital  as  to  the  date 
of  sale  will  not  invalidate  the  deed:  Hurl- 
hurt  V,  Dyer,  36-474. 

797.  The  assessment,  levy  and  sale  being 
admitted  in  fact,  the  deed  is  conclusive  as  to 
the  manner  thereof:  Bvlkley  v.  Callanan, 
32-461. 

798.  Where  a  deed  shows  that  a  sale  was 
made  in  a  manner  which,  under  some  cir- 
cumstances, would  be  proper,  those  circum- 
stances are  conclusively  presumed  to  have 
existed  and  the  deed  is  valid :  Ware  v.  Lit- 
tle, 35-234. 

799.  If  there  has  been  a  sale  in  fact  the 
deed  is  conclusive  as  to  the  manner,  for  in- 
stance, as  to  the  method  of  offering  the  lands 
for  sale.  So  held,  where  it  appeared  that 
lands  were  struck  off  to  parties  who  had 
furnished  written  bids:  Leavitt  v.  Watso7i, 
87-93. 

800.  If  there  was  a  bona  fide  sale  in  sub- 
stance and  in  fact,  the  tax  deed  is  conclusive 
evidence  that  it  was  done  at  the  proper  time 
and  manner,  these  being  merely  directory  and 
not  fundamental:  Phelps  v,  Meade,  41-470; 
Callanan  v.  Hurley,  93  U.  S.,  387. 

801.  Where  the  assessor  left  off  from  the 
head  of  his  book  the  words  **o>vners  un- 
known,'' but  entered  the  lands  without  con- 
necting them  with  any  name,  fixed  the  value 
of  the  land  for  the  purpose  of  taxation,  and 
entered  it  with  the  proper  valuation  upon 
the  tax  list,  and  entered  the  amount  of  the 
various  taxes  properly  therein,  Jield,  that 
such  entry  related  to  the  manner  in  which 


property  of  unknown  owners  was  to  be  hsted 
and  assessed,  and  that,  consequently,  the 
treasurer's  deed  was  conclusive:  Jenkins  v. 
McTigue,  22  Fed.  Rep.,  148. 

803.  The  statutory  provision  making  a  tax 
deed  conclusive  evidence  as  to  certain  facts 
is  applicable  in  equity  as  well  as  at  law,  and 
a  court  of  equity  cannot  set  the  deed  aside 
for  matters  as  to  which  it  is  properly  made 
conclusive  evidence :  Clark  v,  Thompson^  87- 
536. 

803.  Not  conclnsiye:  The  deed  cannot  be 
made  conclusive  as  to  the  fact  of  assessment : 
Powers  V.  Fuller,  30-476. 

804.  Although  the  tax  deed  is  conclusive  as 
to  the  regularity  of  the  assessment,  yet  where 
land  was  assessed  in  the  name  of  the  owner 
and  also  to  owner  unknown,  held,  that  the 
latter  assessment  was  entirely  void,  and  a 
deed  issued  in  pursuance  of  a  sale  thereunder 
was  not  valid :  Nichols  v.  McOlathery,  43- 
189. 

805.  Recitals  in  the  deed  are  not  conclusive 
as  to  whether  the  property  was  in  fact  sold : 
McNamara  v.  Estes,  22-246. 

806.  A  tax  deed  is  not  conclusive  evidence 
that  a  sale,  private  in  its  nature,  is  a  public 
sale  such  as  is  required.  It  is  always  com- 
petent to  show  fraud  committed  by  the 
officers,  or  any  arrangement  between  the 
officers  and  the  purchaser  which  substitutes 
a  private  for  a  public  sale  such  as  the  law 
contemplates.  Such  a  purchase  is  a  fraud 
upon  the  owner  of  the  land  and  renders  the 
sale  invalid :  Butler  v,  Delano,  42-350. 

807.  The  deed  is  conclusive  as  to  manner 
of  sale  to  only  a  limited  extent.  It  is  always 
competent  to  defeat  it  by  showing  fraud  of 
the  officer  or  purchaser  at  such  sale :  Ibid, ; 
Thompson  v.  Ware,  43-455;  Chandler  v, 
Keeler,  46-596. 

808.  The  deed  cannot  be  regarded  as  con- 
clusive evidence  of  a  sale  which  the  treasurer 
had  no  power  to  make:  Gardner  v.  Early, 
69-42. 

809.  It  in  not  conclusive  evidence  of  the 
regularity  of  proceedings  which  are  shown 
upon  its  very  face  to  have  been  irregular,  as, 
for  instance,  a  sale  in  gross:  Boardman  v. 
Bourne,  20-134. 

810.  It  is  not  conclusive  evidence  of  the 
giving  of  notice  of  expiration  of  the  time  of 
redemption.    The  notice  of  which  the  statute 


TAXATION,  XII,  b.  c. 


GOl 


The  deed. —  When  void;  who  may  attack. 


makes  a  deed  conclusive  evidence  is  notice  of 
sale:  Reed  v.  TVicmip^on,  56-455. 

811.  Prior  payiuont  of  taxes:  Proof  of 
payment  of  taxes  before  the  sale  will  over- 
come the  deed  and  defeat  the  purchaser's 
title:  Oaylord  v,  Scarff,  6-179. 

812.  In  such  a  case  the  deed  is  void :  Pat- 
tan  V,  Luther,  47-286. 

818.  If  it  be  shown  that  the  land  was 
in  fact  redeemed,  the  deed  will  be  void, 
notwithstanding  a  failure  of  the  officer  to 
make  proper  entry  of  redemption :  FeTiion  v. 
Way,  40-196. 

Further  to  the  effect  that  the  deed  is  void 
when  the  taxes  have  in  fact  been  paid,  see 
9upra,  §§  425-432. 

That  a  deed  is  void  where  the  required 
notice  of  expiration  of  the  period  of  redemp- 
tion has  not  been  given,  see  supra,  §§  680- 
634. 

814.  Sale  in  gross:  A  tax  deed  showing 
upon  its  face  a  sale  of  distinct  tracts  in  gross 
is  void :  Boardman  v.  Bourne,  20-184 ;  Byam 
V.  Cook,  21-392;  Ferguson  t?.  Heath,  21-438; 
Harper  v.  Sexton,  22-442;  Ackley  v.  Sexton, 
24r-320;  HurUmrt  v.  Dyer,  86-474;  Gray  v. 
Coan,  80-536. 

81&  Where  several  distinct  and  separate 
tracts  of  land  are  sold  en  masse,  the  sale  and 
deed  thereunder  are  void :  Rankin  v.  Miller, 
43-11. 

816.  In  a  particular  case,  held,  that  the 
recitals  of  the  deed  showed  a  sale  in  a  quar- 
ter section  tract,  although  it  also  recited  the 
amount  of  tax  due  on  each  forty-acre  subdi- 
vision thereof:  Clark v,  Thompson,  87-586. 

817.  But  the  deed  is  not  conclusive  that 
the  sale  was  made  in  gross,  and  the  sale  may 
be  valid  although  the  deed  is  void :  Ware  v, 
Thompson,  29-65. 

818.  That  a  tax  certificate  shows  the  sale 
to  have  been  made  in  parcels  does  not  estop 
the  treasurer  who  has  executed  the  deed 
from  denying  its  validity:  Byam  v.  Cook, 
21-392. 

819.  A  sale  in  gross  of  tracts  larger  than 
forties,  if  assessed  to  a  known  owner  is  not 
void,  and  unless  it  appears  from  the  deed 
that  the  owner  was  uoknown,  that  fact  will 
not  be  presumed :  Smith  v.  Boston,  87-584 ; 
Bulkley  v.  Callanan,  82-461. 

820.  Where  the  deed  shows  a  sale  in  par- 
cels, it  is  conclusive,  and  proof  that  tha  sale 


was  actually  in  gross  will  not  be  received : 
Rima  v.  Coican,  31-125;  Sibley  v,  Bullis,  40- 
429;  Clark  v.  Thompson,  87-536;  Chandler 
V,  KeUer,  44-371. 

821.  The  legislature  having  authorized 
sales  in  tracts  larger  than  the  smallest  gov- 
ernment subdivision  in  certain  cases,  a  tax 
deed  is  conclusive  evidence  as  to  the  regular- 
ity of  the  sale  in  that  respect:  Martin  v. 
Cole,  88-141. 

As  to  sales  en  masse,  see  supra,  §§  478-484. 

c.  Who  may  attack, 

822.  What  title  sufllcient:  A  legal  title, 
though  not  of  record,  is  sufficient  to  entitle 
the  holder  to  defend  against  a  tax  title: 
Chandler  v,  KeeUr,  46-596. 

823.  No  person  can  question  the  title  ac- 
quired by  tax  deed  without  fii*st  showing 
that  he  or  the  person  under  whom  he  claims 
had  title  to  the  property  at  the  time  of  sale. 
The  title  required  to  be  shown  is  such  a  one 
that  a  party  claiming  thereunder,  if  plaintiff, 
could  recover  on  the  strength  thereof:  Lock- 
ridge  V.  Daggett,  54-332. 

824.  One  who  would  question  the  validity 
of  a  tax  title  acquired  under  a  treasurer's 
deed  must  show  that  he  has  a  title  or  interest 
in  the  lands  in  dispute :  Robinson  v,  Bailey, 
26  Fed.  Rep.,  219. 

825.  Where  a  person  attacking  a  tax  sale 
fails  to  establish  a  patent  title  in  himself,  he 
cannot  have  relief  against  such  tax  title: 
Vamum  v,  Shvler,  69-92. 

826.  Where  plaintiff  failed  to  introduce 
any  evidence  tending  in  any  manner  to 
prove  that  he  had  title  to  the  land  at  the  time 
of  sale,  heM,  that  he  could  not  be  allowed  to 
prove  fraud  committed  at  the  sale  for  the 
purpose  of  defeating  a  tax  title :  PUVs  Sons 
Mfg.  Co.  V.  Beed,  69-546. 

827.  Where  the  person  calling  in  question 
the  title  acquired  by  a  tax  deed  testifies  that 
he  is  the  owner  of  the  property  claimed  by 
him,  and  this  testimony  is  admitted  without 
objection,  it  is  prima  facie  sufficient  to  show 
title  to  the  property  authorizing  him  to  ques- 
tion the  validity  of  the  deed:  Hintrager  v, 
Kiene,  62-605. 

828.  The  statutory  provision  (Code,  §  897) 
that  no  person  shall  question  the  title  ac- 
quired under  a  tax  deed  without  first  show- 
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792«  Where  by  the  deed  it  appears  that 
the  sale  was  of  an  entire  tract  which  might 
have  been  sold  en  masse  if  assessed  to  un- 
known owners,  the  deed  will  be  conclasive 
evidence  that  the  assessment  was  in  such 
manner  as  that  the  proceedings  were  valid : 
Boston  V,  Perry,  87-681. 

793.  The  deed  is  conclusive  as  to  the  regu- 
larity of  prior  proceedings :  Leavitt  v*  Wat' 
son,  37-93 ;  Martin  v.  Cole,  38-141. 

794.  And  as  to  the  regularity  of  the  assess- 
ment, listing  and  levy:  Eobinson  v.  First 
Nat  Bank,  48-354. 

795.  It  is  conclusive  that  the  sale  was 
made  at  the  proper  time :  Clark  v,  Thomp- 
son, 87-586;  Plielps  v,  Meade,  41-470;  Skai^ 
ler  V,  Johnson,  5^-472;  Slocum  v,  Slocum, 
70-259. 

796.  A  mistake  in  the  recital  as  to  the  date 
of  sale  will  not  invalidate  the  deed:  Hurl- 
hurt  V.  Dyer,  36-474. 

797.  The  assessment,  levy  and  sale  being 
admitted  in  fact,  the  deed  is  conclusive  as  to 
the  manner  thereof:  Bulkley  v.  Callanan, 
32-461. 

798.  Where  a  deed  shows  that  a  sale  was 
made  in  a  manner  which,  under  some  cir- 
cumstances, would  be  proper,  those  circum- 
stances are  conclusively  presumed  to  have 
existed  and  the  deed  is  valid :  Ware  v.  Lit- 
tle, 35-234. 

799.  If  there  has  been  a  sale  in  fact  the 
deed  is  conclusive  as  to  the  manner,  for  in- 
stance, as  to  the  method  of  offering  the  lands 
for  sale.  So  Jield,  where  it  appeared  that 
lands  were  struck  off  to  parties  who  had 
furiushed  written  bids:  LeaHtt  v,  Watson, 
87-93. 

800.  If  there  was  a  bona  fide  sale  in  sub- 
stance and  in  fact,  the  tax  deed  is  conclusive 
evidence  that  it  was  done  at  the  proper  time 
and  manner,  these  being  merely  directory  and 
not  fundamental:  Phelps  v.  Meade,  41-470; 
CaManan  v.  Hurley,  93  U.  S.,  887. 

801.  Where  the  assessor  left  off  from  the 
head  of  his  book  the  words  ''owners  un- 
known,*' but  entered  the  lands  without  con- 
necting them  with  any  name,  fixed  the  value 
of  the  land  for  the  purpose  of  taxation,  and 
entered  it  with  the  proper  valuation  upon 
the  tax  list,  and  entered  the  amount  of  the 
various  taxes  properly  therein,  Jield,  that 
such  entry  related  to  the  manner  in  which 


property  of  unknown  owners  was  to  be  listed 
and  assessed,  and  that,  consequently,  the 
treasurer's  deed  was  conclusive;  Jenkins  v. 
McTigue,  22  Fed.  Rep.,  148. 

802.  The  statutory  provision  making  a  tax 
deed  conclusive  evidence  as  to  certain  facts 
is  applicable  in  equity  as  well  as  at  law,  and 
a  court  of  equity  cannot  set  the  deed  aside 
for  matters  as  to  which  it  is  properly  made 
conclusive  evidence :  Clark  v.  Thompson,  87- 
536. 

803.  Not  conclasiye:  The  deed  cannot  be 
made  conclusive  as  to  the  fact  of  assessment : 
Powers  V.  Fuller,  80-476. 

804.  Although  the  tax  deed  is  conclusive  as 
to  the  regularity  of  the  assessment,  yet  where 
land  was  assessed  in  the  name  of  the  owner 
and  also  to  owner  unknown,  h>eld,  that  the 
latter  assessment  was  entirely  void,  and  a 
deed  issued  in  pursuance  of  a  sale  thereunder 
was  not  valid :  Nichols  v.  McOlathery,  48- 
189. 

805.  Recitals  in  the  deed  are  not  conclusive 
as  to  whether  the  property  was  in  fact  sold : 
McNamara  v,  Estes,  22-246. 

806.  A  tax  deed  is  not  conclusive  evidence 
that  a  sale,  private  in  its  nature,  is  a  public 
sale  such  as  is  required.  It  is  always  com- 
petent to  show  fraud  committed  by  the 
officers,  or  any  arrangement  between  the 
officers  and  the  purchaser  which  substitutes 
a  private  for  a  public  sale  such  as  the  law 
contemplates.  Such  a  purchase  is  a  fraud 
upon  the  owner  of  the  land  and  renders  the 
sale  invalid :  Butler  v.  Delano,  42-850. 

807.  The  deed  is  conclusive  as  to  manner 
of  sale  to  only  a  limited  extent  It  is  always 
competent  to  defeat  it  by  showing  fraud  of 
the  officer  or  purchaser  at  such  sale :  Ibid, ; 
Thompson  v.  Ware,  43-455;  Chandler  v. 
Keeler,  46-596. 

808.  The  deed  cannot  be  regarded  as  con- 
clusive evidence  of  a  sale  which  the  treasurer 
liad  no  power  to  make:  Gardner  v.  Early, 
69-42. 

809.  It  is  not  conclusive  evidence  of  the 
regularity  of  proceedings  which  are  shown 
upon  its  very  face  to  have  been  irregular,  as, 
for  instance,  a  sale  in  gross:  Boardmun  v. 
Bourne,  20-134. 

810.  It  is  not  conclusive  evidence  of  the 
giving  of  notice  of  expiration  of  the  time  of 
redemption.    The  notice  of  which  the  statute 
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makes  a  deed  concLusiye  evldenoe  is  notice  of 
sale:  Meed  v.  Thompson,  5^-4^, 

Sll.  Prior  payment  of  taxes:  Proof  of 
payment  of  taxes  before  the  sale  will  over- 
comie  the  deed  and  defeat  the  purchaser's 
title:  Oaylord  v,  Scarff,  6-179. 

812.  In  such  a  case  the  deed  is  void :  Pat- 
ton  V.  Luther,  47-236. 

813.  If  it  be  shown  that  the  land  was 
in  fact  redeemed,  the  deed  will  be  void, 
notwithstanding  a  failure  of  the  officer  to 
make  proper  entry  of  redemption :  Fenton  v. 
Way,  40-196. 

Further  to  the  effect  that  the  deed  is  void 
when  the  taxes  have  in  fact  been  paid,  see 
wpra,  §g  425-433. 

That  a  deed  is  void  where  the  required 
notice  of  expiration  of  the  period  of  redemp- 
tion has  not  been  given,  see  supra,  gg  680- 
634. 

814.  Sale  in  gross:  A  tax  deed  showing 
upon  its  face  a  sale  of  distinct  tracts  in  gross 
is  void :  Boardman  v.  Bourne,  20-134 ;  Byam 
V.  Cook,  21-392;  Ferguson  v.  Heath,  21-438; 
Harper  v.  Sexton,  22-442;  Ackley  v.  Sexton, 
24-320 ;  HurUmrt  v.  Dyer,  86-474 ;  Gray  v, 
Coan,  80-536. 

819.  Where  several  distinct  and  separate 
tracts  of  land  are  sold  en  masse,  the  sale  and 
deed  thereunder  are  void :  Rankin  v.  Miller, 
43-11. 

816.  In  a  particular  case,  Jield,  that  the 
recitals  of  the  deed  showed  a  sale  in  a  quar- 
ter section  tract,  although  it  also  recited  the 
amount  of  tax  due  on  each  forty-acre  subdi- 
vision thereof :  Clark  v.  Thompson,  87-536. 

817.  But  the  deed  is  not  conclusive  that 
the  sale  was  made  in  gross,  and  the  sale  may 
be  valid  although  the  deed  is  void :  Ware  v. 
Thompson,  29-65. 

818.  That  a  tax  certificate  shows  the  sale 
to  have  been  made  in  parcels  does  not  estop 
the  treasurer  who  has  executed  the  deed 
from  denying  its  validity:  Byam  v.  Cook, 
21-392. 

819.  A  sale  in  gross  of  tracts  larger  than 
forties,  if  assessed  to  a  known  owner  is  not 
void,  and  unless  it  appears  from  the  deed 
that  the  owner  was  unknown,  that  fact  will 
not  be  presumed :  Smith  v.  Easton,  37-584 ; 
Bulkley  v.  Callanan,  32-461. 

820.  Where  the  deed  shows  a  sale  in  par- 
cels, it  is  conclusive,  and  proof  that  the  sale 


was  actually  in  gross  will  not  be  received : 
RiTna  v.  Cowan,  31-125;  Sibley  v,  Bullis,  40- 
429;  Clark  v,  Thompson,  87-536;  Chandler 
V,  KeUer,  44-371. 

821.  The  legislature  having  authorized 
sales  in  tracts  larger  than  the  smallest  gov- 
ernment subdivision  in  certain  cases,  a  tax 
deed  is  conclusive  evidence  as  to  the  regular- 
ity of  the  sale  in  that  respect:  Martin  v. 
Cole,  88-141. 

As  to  sales  en  moMe,  see  supra,  §§  478-484. 

0.  Who  may  attack. 

822.  What  title  snlHcient:  A  legal  title, 
though  not  of  record,  is  sufficient  to  entitle 
the  holder  to  defend  against  a  tax  title: 
Chandler  v,  Keeler,  46-596. 

823.  No  person  can  question  the  title  ac- 
quired by  tax  deed  without  first  showing 
that  he  or  the  person  under  whom  he  claims 
had  title  to  the  property  at  the  time  of  sale. 
The  title  required  to  be  shown  is  such  a  one 
that  a  party  claiming  thereunder,  if  plaintiff, 
could  recover  on  the  strength  thereof:  Lock" 
ridge  v.  Daggett,  54-332. 

824.  One  who  would  question  the  validity 
of  a  tax  title  acquired  under  a  treasurer's 
deed  must  show  that  he  has  a  title  or  interest 
in  the  lands  in  dispute :  Robinson  v,  Bailey, 
26  Fed.  Rep.,  219. 

825.  Where  a  person  attacking  a  tax  sale 
fails  to  establish  a  patent  title  in  himself,  he 
cannot  have  relief  against  such  tax  title: 
Vamum  v,  Shuler,  69-92. 

826.  Where  plaintiff  failed  to  introduce 
any  evidence  tending  in  any  manner  to 
prove  that  he  had  title  to  the  land  at  the  time 
of  sale,  Jield,  that  he  could  not  be  allowed  to 
prove  fraud  committed  at  the  sale  for  the 
purpose  of  defeating  a  tax  title :  PitVs  Sons 
Mfg.  Co,  r.  Beed,  69-546. 

827.  Where  the  person  calling  in  question 
the  title  acquired  by  a  tax  deed  testifies  that 
ho  is  the  owner  of  the  property  claimed  by 
him,  and  this  testimony  is  admitted  without 
objection,  it  is  prima  facie  sufficient  to  show 
title  to  the  property  authorizing  him  to  ques- 
tion tlie  validity  of  the  deed:  Hintrager  v, 
Kiene,  62-605. 

828.  The  statutory  provision  (Code,  §  897) 
that  no  person  shall  question  the  title  ac- 
quired under  a  tax  deed  without  first  show- 
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ing  that  he  or  the  person  under  whom  he 
claims  had  title  to  the  property  at  the  time 
of  the  sale,  etc.,  is  intended  to  prevent  a 
stranger  from  questioning  the  tax  title,  but 
the  holder  of  a  prior  tax  title  is  not  thereby 
prohibited  from  questioning  the  title  of  a 
'  subsequent  tax  purchaser :  Adam8  v,  Burdick, 
68-666. 

829.  It  cannot  be  presumed  that  by  this 
provision  the  legislature  intended  to  deprive 
any  person  of  a  remedy  for  actual  fraud  ex- 
isting independently  of  the  statute.  While 
the  section  gives  a  remedy  only  to  the  owner 
of  the  land,  it  cannot  be  held  to  deny  a  sim- 
ilar remedy  to  others.  If  fraud  has  been 
committed,  and  by  it  some  one  has  been  in- 
jured, a  remedy  is  provided  by  the  general 
principles  of  equity  jurisprudence:  Singer 
Affg»  Co.  V.  Yarger,  2  McCrary,  583. 

880.  Payment  of  tax  must  be  shown:  The 
provisions  of  the  same  section,  that  a  person 
questioning  the  title  acquired  by  the  treas- 
urer's tax  deed  shall  first  show  that  all  taxes 
due  upon  the  property  have  been  paid  by 
him  or  the  person  under  whom  he  claims 
title,  is  applicable  as  to  any  taxes  remaining 
unpaid  and  due  to  the  state  or  county,  but 
it  does  not  require  that  the  property  owner 
seeking  to  question  a  tax  title  must  first  pay 
to  the  holder  of  the  title  all  the  taxes  which 
the  latter  has  paid  with  interest  and  penal- 
ties. It  is  sufficient  in  such  case  that  the 
person  seeking  to  set  aside  the  tax  title  shall 
aver  his  readiness  and  willingness  to  pay  any 
amount  of  taxes  which  shall  be  found  to 
have  been  paid  by  the  holder  of  the  tax  title ; 
Taylor  v,  Ormaby,  66-109;  Adams  v.  Bur- 
dick, 68-666. 

881.  A  defendant  who  has  a  right  to  de- 
mand from  plaintiff  the  payment  of  taxes 
which  it  is  claimed  are  unpaid  must  raise 
the  objection  that  it  does  not  appear  that  all 
the  taxes  due  upon  tbe  property  have  been 
paid,  by  demurrer,  or  such  objection  will  be 
deemed  waived :  Adams  v,  Burdick^  68-666. 

832.  It  is  a  sufficient  compliance  with  this 
provision  requiring  that  a  person  attacking  a 
tax  title  shall  show  that  taxes  duo  on  the 
land  have  been  paid,  that  the  party  acting 
for  the  plaintiff  made  a  tender  of  the  amount 
and  an  offer  to  pay  taxes  due  on  the  land  in 
controversy  to  the  county  auditor  after  the 
treasurer's  deed  was  executed,  and  in  his 


petition  offers  to  pay  whatever  amount  is 
found  due :  Heaton  r.  Knight,  6^686. 

838.  Tender  of  the  sum  due  is  equivalent 
to  payment,  and  if  for  any  reason  the 
amount  cannot  be  ascertained,  plaintiff 
may  ask  the  court  to  ascertain  and  determine 
it,  averring  his  readiness  to  pay  the  amount 
so  ascertained.  But  it  is  not  sufficient  to 
aver  that  complainant  is  unable  to  ascertain 
the  amount  due  without  stating  facts  show- 
ing such  inability  and  without  offering  any 
proof  upon  the  subject:  Lawler  v,  Brett,  20 
Fed.  Rep.,  219. 

834.  The  defense  of  fraud  contemplated 
in  the  last  proviso  of  the  section  above  re- 
ferred to  may  be  shown  to  defeat  the  title 
whenever  it  is  resisted  by  the  owner,  and  it 
ia  not  necessary  for  the  owner  to  show  in 
such  case  that  the  taxes  have  been  paid: 
Corbin  v.  Beebee,  36-886;  Miller  v.  Corbin, 
46-150. 

835.  Such  proviso  is  not  applicable  where 
the  party  claiming  adversely  to  the  tax  pur- 
chaser seeks  to  defeat  the  tax  deed  on  a 
ground  which  will  render  it  invalid.  It  does 
not  apply  where  the  tax  title  is  defeated  by 
an  estoppel  which  would  have  been  equally 
effective  as  against  any  other  title:  Bullis  v. 
Noble,  36-«18. 

836.  Under  the  corresponding  provisions 
of  the  Revision,  hdd,  that  a  land  owner 
might  set  up  the  fact  that  there  was  no  assess- 
ment in  fact  without  showing  payment  of 
the  taxes :  Immegart  v.  Oorgas,  41-489. 

837.  Where  a  tax  title  is  asserted  under  a 
deed  which  is  void,  the  owner  is  not  required 
to  show  that  the  sum  necessary  to  redeem 
the  land  was  tendered :  Adams  v.  Snow,  65- 
435. 

XIII.  Limitation  of  actioks  with 

REFSRENCE  TO  TAX  TITLES. 

838.  What  statute  applicable:  A  tax  deed 
having  been  executed  while  the  Revision  was 
in  force,  held,  that  the  provisions  of  the  Re- 
vision and  not  of  the  Ckxie  of  *73  should  de- 
termine when  the  period  of  limitation  against 
the  tax  title  commenced  to  nm:  Bailey  v. 
Howard,  65-290. 

839.  Constitutionality:  The  provisions  of 
Code,  §  902,  as  to  the  limitation  of  actions  in 
case  of  tax  titles,  is  not  unconstitutionai : 
Barrett  v.  Love,  48-103. 
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840.  Inwbat  cases  applicable:  The  pro- 
vision as  to  limitation  of  actions  with  refer- 
ence to  tax  titles  applies  to  a  sale  which  is 
simply  voidable  but  not  void,  and  such  sale 
cannot  be  questioned  after  the  lapse  of  five 
yeais :  BuLlU  v.  Marshy  5d-747. 

841.  After  the  lapse  of  five  years  no  ob- 
jection to  the  validity  of  the  tax  title  can  be 
made  on  the  ground  tliat  the  deed  shows 
upon  its  face  that  several  tracts  of  land  were 
sold  for  a  gross  sum :  Ibid, ;  Monk  v,  Corbin, 
58-508. 

842.  If  the  failure  of  the  treasurer  to 
make  proper  entry  of  the  years  for  which 
taxes  are  delinquent  is  not  taken  advan- 
tage of,  and  a  deed  issues,  then  the  statute  of 
limitations  begins  to  run  in  favor  of  such 
deed,  and  after  five  years  it  cannot  be  ques- 
tioned on  account  of  such  defect :  Guthrie  v. 
Barker,  27  Fed.  Rep.,  586. 

848.  The  statutory  provision  above  referred 
to  applies  only  to  cases  where  real  property 
has  been  "  sold  for  the  non-payment  of  taxes," 
and  therefore  the  limitation  does  not  run 
where  there  has  been  actually  no  sale  what- 
ever :  Case  v,  AWee,  28-277. 

844.  Nor  is  the  provision  applicable  where 
the  taxes  for  which  the  sale  was  made  had  in 
fact  been  paid :  Potion  v,  Luther,  47-286. 

845.  Nor  where  the  tax  title  is  void  by  rea- 
son of  there  having  been  no  assessment,  levy 
or  sale:  Bkirly  v.  Whittingham,  48-162; 
Nichols  V.  McGlatehry,  43-189. 

846.  But  the  fact  that  the  deed  shows  on 
its  face  irregularities  in  the  manner  of  assess- 
ment, levy  or  sale  will  not  prevent  the  lim- 
itation from  running  against  it :  Thomas  v. 
Stickle,  82-71;  Douglass  v,  Tullock,  84-262; 
Peirce  v.  Weare,  41-378;  Biillis  v.  Marsh,  56- 
747. 

847.  The  limitation  applies  to  an  action  by 
the  holder  of  the  deed  as  well  as  to  one 
brought  by  the  original  owner  of  the  land : 
Brown  v.  Painter,  88-456 ;  Laverty  v.  Sexton, 
41-435 ;  Barrett  v.  Love,  48-108. 

848.  It  is  not  intended  by  this  section  to 
secure  to  the  owner  five  years  within  which 
to  attack  the  tax  title,  and  the  holder  of  the 
tax  deed  may,  within  that  time,  institute 
proceedings  to  quiet  his  title  against  such 
owner:  Stevenson  v.  Bonesteel,  30-286. 

849.  An  action  by  a  tax  purchaser  against 
the  owner  to  recover  taxes  paid  by  the  for- 


mer upon  his  tax  title  is  barred  in  five  yearEf 
from  such  payment :  Brown  v.  Painter,  44- 
868;  Hamilton  v.  Dubuque,  50-213. 

850.  The  fapt  that  the  deed  was  executed 
and  recorded  more  than  five  years  before  the 
commencement  of  the  action  does  not  con- 
stitute a  valid  objection  to  the  introduction 
of  the  deed  in  evidence.  Whether  the  party 
gains  possession  under  such  deed  depends 
upon  whether  or  not  the  owner  of  the  patent 
title  was  in  possession  at  the  expiration  of 
five  years  from  the  execution  of  the  deed: 
MoTik  V.  Corbin,  58-503. 

851.  In  mandamus:  The  right  of  action 
by  mandamus  to  compel  the  execution  of  a 
deed  is  barred  in  three  years,  and  such  period 
commences  to  run  from  the  time  when  the 
holder  of  the  certificate  of  purchase  might, 
by  proper  steps  on  his  part,  become  entitled 
to  the  execution  of  the  deed.  Therefore, 
held,  that  where  by  ordinance  of  a  city  a 
deed  for  property  sold  for  municipal  taxes 
might  have  been  executed  at  a  certain  time, 
by  the  giving  of  ninety  days*  notice,  the  fail- 
ure to  give  such  notice  would  not  prevent  the 
statutory  period  from  commencing  to  run  at 
the  time  when,  by  proper  notice,  the  deed 
might  have  been  procured:  Hintrager  v, 
Traut,  6»-746. 

852.  When  period  commences  to  mn: 
Under  the  Revision,  which  limited  the  action 
to  five  years  from  "the  date  of  the  sale," 
held,  that  the  limitation  did  not  commence 
to  run  until  the  sale  was  complete,  that  is, 
until  the  delivery  and  recording  of  the  tax 
deed :  Eldridge  v,  Kuehl,  27-160 ;  Henderson 
V.  Oliver,  28-20;  McCready  v.  Sexton,  29- 
856,  873. 

853.  Under  that  provision  the  action  of 
the  purchaser  for  the  recovery  of  the  land 
was  barred  after  five  years  from  the  time 
when  the  light  of  the  purchaser  to  a  deed 
became  perfect:  Thornton  v.  Jones,  47-397. 

854.  Also  held,  under  that  provision,  that 
the  purchaser  could  not  by  his  own  act  in 
failing  to  take  a  deed  when  he  became  en- 
titled thereto,  prevent  the  limitation  com- 
mencing to  run  against  him:  Hintrager  v, 
Hennessy,  46-600. 

855.  Under  the  provisions  of  the  Ck)de  of 
'51  as  to  the  limitation  of  actions  to  foreclose 
a  tax  deed,  h£ld,  that  the  right  of  action  ac- 
crued six  months  after  the  purchaser  became 
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entitled  to  his  deed  under  the  sale :  Atkins  v» 
Paige,  50-666. 

856.  The  change  in  the  language  of  Ck)de, 
§  902,  from  that  of  the  corresponding  section 
of  tlie  Revision  in  regard  to  the  limitation  of 
action  in  such  cases,  was  simply  the  adop- 
tion of  the  judicial  construction  put  upon 
the  law  as  it. was  contained  in  the  Revision: 
QriffltKa  Ex'rv,  Carter,  64r-193. 

857.  Where  it  does  not  appear  that  the 
deed  has  been  recorded  the  statute  does  not 
begin  to  run.  The  burden  of  showing  the 
recording  of  the  deed  so  that  the  statute  has 
begun  to  run  devolves  upon  the  party  rely- 
ing upon  the  statutory  bar :  Scroggs  v.  Car- 
ver, 69-680. 

858.  Although  the  limitation  as  against 
the  holder  of  a  tax  deed  commences  to  run 
from  the  time  he  becomes  entitled  to  his 
deed,  the  same  rule  does  not  apply  as  against 
the  owner,  and  he  may  assert  his  right  to  the 
land  by  taking  possession  within  five  years 
from  the  recording  of  the  deed :  Ibid. ;  Caa- 
aady  v,  Sapp,  64-203. 

859.  Until  some  one  is  in  actual  possession 
of  the  land  the  purchaser  at  a  tax  sale  is  not 
required  to  bring  an  action  to  prove  his  right 
of  possession.  If  the  owner  of  the  patent 
title  takes  possession  within  five  years  after 
the  tax  deed*  is  executed  and  recorded,  then 
if  the  holder  of  the  tax  title  fails  to  bring  ac- 
tion within  five  years  from  such  time,  his 
right  of  action  is  barred :  Adams  v.  Griffin, 
66-125. 

8tt0.  Where  the  tax  purchaser  took  his 
deed  in  1876,  but  such  deed  was  improperly 
issued  for  the  reason  that  due  proof  of  serv- 
ice of  notice  of  expiration  of  the  time  of  re- 
demption had  not  been  filed,  and  afterward, 
in  1888,  such  proof  was  filed,  and  in  1884  a 
deed  was  issued,  and  a  few  days  thereafter 
the  holder  of  the  patent  title  took  possession 
of  the  property  which  had  before  that  time 
been  unoccupied,  held,  that  an  action  by  the 
holder  of  the  tax  title  to  quiet  his  title  being 
brought  within  five  years  from  the  filing  of 
proper  proofs,  and  the  issuance  of  the  second 
deed,  was  not  barred :  Ibid, 

861.  Where  the  tax  deed  is  improperly  ex- 
ecuted by  reafion  of  the  proof  of  service  of 
notice  not  being  such  as  is  required  by  stat- 
ute by  reason  of  a  mere  defect  in  such  proof, 
the  service  of  notice  having  been  actually 


made  and  a  deed  issued  in  pursuance  of  such 
notice,  the  holder  of  the  tax  title  is  protected 
after  the  expiration  of  five  years  from  the 
execution  of  such  deed :  Trulock  v.  Bentley, 
67-602;  Eice  v.  Haddock,  70-818. 

862.  The  limitation  commences  to  run  at 
the  execution  and  recording  of  the  tax  deed, 
irrespective  of  the  question  of  possession, 
and  if  at  that  time  the  property  is  unoccu- 
pied, and  during  the  five  years  the  owner  of 
the  fee  takes  €u^ual  possession  and  holds  it 
until  the  expiration  of  the  period  of  limitar 
tion,  the  right  of  the  holder  of  the  tax  title 
to  recover  under  his  deed  is  completely 
barred :  Barrett  v.  Love,  48-103 ;  Barrett  v. 
Holmes,  102  U.  S.,  651. 

8(>3.  But  if  the  land  remains  unoccupied 
until  the  expiration  of  the  period  of  limita- 
tion, the  title  of  the  holder  of  the  tax  deed 
becomes  complete,  and  an  action  by  him 
against  the  original  owner  taking  possession 
after  that  time  is  not  barred  under  the  stat- 
ute: Moingona  Coal  Co,  i\  Blair,  61-447; 
Lewis  V,  Soule,  52-11;  Bullis  v.  Marsh,  56- 
747 ;  Ooslee  v.  Tearney,  52-455. 

8C>4.  The  holder  of  a  tax  deed  to  unoccu- 
pied land  is  presumed  to  have  constructive 
possession  thereof :  Bice  v.  Haddock,  70-318. 

865.  Ajid  if  the  owner  of  the  patent  title 
does  not,  either  by  taking  actual  possession 
or  by  bringing  action,  question  the  validity 
of  the  tax  deed  within  the  period  of  limita- 
tion, the  bar  of  the  statute  becomes  complete 
in  favor  of  the  holder  of  the  tax  deed,  and 
possession  taken  by  the  former  owner  after 
the  period  of  limitation  lias  expired  will  be 
ineffectual :  Moingona  Coal  Co,  v,  Blair,  51- 
447;  Leuns  v,  Sovle,  52-11;  Chslee  v.  Tear- 
ney, 52-455;  Zent  v.  Picken,  54-535;  Maxwell 
v.  Hunter,  65-121. 

866.  Possession  of  land  necessary  to  bar  an 
action  under  a  tax  title  is  not  required  to  be 
of  the  adverse,  hostile  and  exclusive  charac- 
ter required  under  the  general  statute  of 
limitations.  Its  validity  depends  not  so 
much  on  the  extent  and  character  of  the  im- 
provements of  the  land  as  on  the  possession 
which  would  enable  the  holder  of  a  tax  title 
to  commence  his  action  for  the  land :  Grif- 
fith's Ex'r  V,  Carter,  64-198. 

867.  If  the  tax  deed  is  absolutely  void  it 
works  no  change  in  the  constructive  posses- 
sion which  is  considered  to  be  in  the  holder 
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of  the  patent  title,  and  after  five  years  have 
elapsed  without  the  taking  of  possession, 
such  void  deed  is  barred  by  the  statute  of 
limitations  and  no  rights  can  be  asserted 
thereunder:  Patton  v.  Luther,  47-286. 

Stl8.  Where  the  original  owner  has  been 
continuously  in  possession  of  property  by 
reason  of  the  exercise  of  such  ownership 
thereover  as  the  nature  of  the  property  ad- 
mits of,  no  acts  of  control  on  the  part  of  the 
tax  purchaser,  such  as  taking  wood  therefrom 
and  the  like,  will  constitute  adverse  posses- 
sion in  him:  Brett  v.  Farr,  66-684. 

809.  In  such  cases  the  fact  that  by  dili- 
gence or  otherwise  the  tax  purchaser  has 
Buooeeded  in  paying  the  taxes  on  the  prop- 
erty subsequently  to  the  purchase  before  the 
owner  has  been  able  to  do  so  will  not  consti- 
tute evidence  of  possession  so  as  to  support  a 
plea  of  limitation  under  the  statute :  Ibid, 

870.  <}aieting  title:  After  the  limitation 
has  run  against  the  tax  title,  the  original 
owner,  remaining  in  possession,  may  main- 
tain an  action  against  the  holder  of  such  title 
to  remove  the  cloud  of  the  tax  deed  and 
quiet  the  title.  Such  action  is  not  barred  by 
the  limitation  provided  in  the  statute :  Peck 
V.  Sexton,  41-566;  Laverty  v.  Sexton,  41-485; 
WaUaee  v.  Sexton,  44-257 ;  Patton  v,  Luther, 
47-286;  Tablerv.  Callanan,  49-862. 

871.  Where  a  party  in  possession  under 
tax  deed  asks  to  have  his  title  quieted  against 
a  party  claiming  adversely,  the  latter  cannot 
rely  upon  the  limitation  to  bar  the  action : 
WriglU  v.  Lacy,  52-248. 

87S.  Where  plaintiff,  in  possession  under  a 
tax  deed  more  than  five  years  old,  brought 
action  to  quiet  title  against  a  defendant 
claiming  under  the  patent  title,  held,  that 
defendant  in  such  action  was  barred  by  the 
statute  of  limitation  from  attacking  the  deed 
as  fully  as  if  it  were  attacking  such  deed  in 
a  direct  action :  ShauHer  v,  Johtiaon,  52-472. 

873.  An  action  to  quiet  title  as  against  a 
person  holding  under  a  tax  deed  on  the 
ground  that  such  deed  is  void,  the  holder  of 
the  title  being  in  possession,  cannot  be  main- 
tained after  the  five  years  have  expired: 
Jeffrey  v,  Brokaw,  35-505. 

874.  Where  plaintiff  claiming  under  a  tax 
title  brought  action  against  the  original 
owner  to  quiet  his  title,  and  the  original 
owner,  being  then  in  possession,  pleaded  the 


limitation  and  also  asked  affirmative  relief 
against  the  plaintifiTs  title,  held,  that  the  fact 
that  defendant  was  barred  afiirmative  relief 
would  not  prevent  his  defeating  plaintiff's 
action  by  showing  that  plaintiff's  title  was 
void,  and  he  was  allowed  thereupon  to  have 
his  title  quieted  as  against  the  plaintiff :  JtftZ- 
ler  V.  Corbin,  46-150. 

875.  In  an  action  to  quiet  title,  where  de- 
fendant sets  up  a  tax  title,  plaintiff  may  set 
up  the  bar  of  the  statute :  Keokuk  <Sb  D.  M, 
R.  Co.  V,  Lindley,  48-11. 

876.  Where  a  licensee  bought  in  a  tax 
title  more  than  five  years  after  the  execution 
of  the  tax  deed,  held,  that  as  the  possession 
of  the  licensee  was  that  of  his  licensor,  the 
holder  of  the  patent  title,  and  as  the  owner 
had  thus  been  in  possession  more  than  five 
years,  the  tax  title  was  barred  and  the  li- 
censee acquired  no  rights  thereunder :  Ibid, 

877.  A  subsequent  purchaser  from  the 
holder  of  a  tax  deed  whose  rights  are  barred, 
taking  with  notice  of  the  possession  of  the 
owner,  is  bound  thereby :  Thode  v.  Spofford, 
65-294. 

878.  The  purchaser  from  a  minor  of  land 
sold  for  taxes  may  avail  himself  of  the  ex- 
ception of  the  statute  limiting  action  to 
property  sold  at  tax  sale  to  five  years  from 
the  execution  and  recording  of  the  tax  deed 
in  favor  of  the  minor,  but  such  purchaser 
must  bring  his  action  within  hve  years  from 
the  date  of  his  purchase:  McCaughan  v. 
Tatman,  58-508. 

879.  But  neither  this  extension  nor  the 
fact  that  the  minor  has  a  year  after  the  re- 
moval of  the  disability  in  which  to  redeem 
from  the  sale  will  operate  in  favor  of  a  per- 
son claiming  under  the  tax  title  as  against  the 
minor,  and  such  person  must  bring  his  action 
within  five  years  as  specified  in  the  statute : 
lUd, 

880.  Strangers  to  the  title:  The  limita- 
tion as  to  the  right  of  action  applies  only  as 
between  the  tax  purchaser  and  the  owner  at 
the  time  of  sale  or  one  deriving  title  from 
such  owner.  When  a  person  not  the  owner 
and  having  mere  color  of  title  comes  into 
possession,  the  holder  of  the  tax  title  may 
have  the  same  time  as  the  holder  of  any 
other  valid  title  to  test  the  right  of  the  oc- 
cupant: Lockridge  v.  Daggett,  47-679;  S»  C, 
54-882. 
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8S1.  A  plaintiff  who  has  failed  to  establish 
a  competent  title  in  himself  cannot  dispute 
the  tax  title,  and  have  his  title  quieted  upon 
the  ground  that  the  right  of  action  of  the 
holder  of  the  tax  title  has  become  barred: 
Vamum  v.  Shuler,  6^92. 


TELEGRAPHS. 

As  to  taxation  of  telegraph  companies,  see 
Taxation,  §  176. 

As  to  measure  of  damages  for  failure  to 
deliver  or  mistake  in  delivering  messages, 
see  Dahaqbs,  §§  165-167. 

As  to  place  of  bringing  suit  in  actions 
against  telegraph  companies,  see  Venue, 
§26. 

1.  Liability:  A  company  may  insert,  in  a 
contract  under  which  a  message  is  sent,  a 
condition  exempting  it  from  liability  for 
mistake  made  from  unavoidable  causes,  pro- 
vided proper  instruments  have  been,  used 
and  proper  care  and  skill  exercised  by  the 
company's  employees  to  avoid  or  prevent 
mistake ;  but  it  cannot  make  general  printed 
regulations  which  shall  have  the  effect  to  re- 
lieve it  from  liability  for  improper  conduct 
or  negligence  of  its  servants:  Sweatland  v, 
lUinois  <fe  Jfiss.  Tel  Co.,  27-433;  ManviOe 
V.  Western  Union  Tel.  Co.,  87-214. 

2.  Where  the  company  has  been  released 
from  liability  except  for  its  own  negligence, 
the  party  seeking  to  recover  from  it  must 
make  out  such  negligence :  Ibid. 

8.  To  entitle  a  party  to  recover  for  a  mis- 
take in  the  transmission  of  a  message  he 
must  prove  something  more  than  mistake 
and  damage.  He  must  show  that  the  mis- 
take was  caused  by  the  fault  of  the  company, 
and  that  it  might  have  been  avoided  if  de- 
fendant's instruments  had  been  good  ones, 
and  his  agents  had  been  skilful  operators, 
and  exercised  the  proper  diligence  in  respect 
to  the  transmission  and  receipt  of  the  mes- 
sage in  question:  Aikin  v.  Western  Union 
Tel.  Co.y  69-31. 

4.  An  instruction  imposing  liability  upon 
a  company  upon  proof  of  a  mistake  with- 
out evidence  of  negligence,  and  also  the  bur- 
den of  proving  that  there  was  no  negligence 
by  reason  of  the  mistake  occurring  through 
uncontrollable  causes,  ?ield  erroneous :  Ibid, 


5.  Evidence:  In  an  action  to  recover  dam- 
ages for  mistake  in  the  transmission  of  a 
message,  held,  that  the  plaintiff  to  whom 
the  message  was  delivered  might  testify  as 
to  what  the  message  directed,  as  tending  to 
show  his  good  faith  in  acting  thereunder, 
such  evidence  bearing  upon  the  question 
whether  the  plaintiff,  in  the  exercise  of  or- 
dinary diligence  and  intelligence,  was  au- 
thorized to  interpret  the  language  of  the 
dispatch  as  he  did :  Ibid. 

6.  Who  may  sue:  An  action  for  mistake 
in  the  transmission  of  a  message  from  a 
broker  to  his  principal  may  be  brought  by 
the  principal  in  his  own  name:  Ibid. 

7.  Telegrams  in  evidence:  The  statutory- 
provision  (Code,  §  1328)  declaring  any  person 
employed  in  transmitting  messages  by  tele- 
graph who  makes  known  the  contents  of 
any  message  received  to  any  person  except 
him  to  whom  it  is  addressed  is  guilty  of  a 
misdemeanor,  does  not  excuse  an  operator 
from  producing  the  telegrams  which  have 
passed  between  parties,  when  subpoenaed  as 
a  witness  in  an  action  between  them  as  to 
the  transaction  to  which  they  relate :  Wooda 
V.  Miller,  55-168. 

8.  Telephone:  Both  telegraph  and  tele- 
phone are  used  for  distant  communication 
by  means  of  wire  stretched  over  different  ju- 
risdictions. The  fundamental  principle  in 
each,  by  which  communication  is  procured, 
is  the  same,  and  the  statutes  with  reference  to 
taxation  of  telegraph  companies  are  applica- 
ble to  telephone  companies:  Iovxl  Union 
Telephone  Co.  v.  Board  of  Equalization,  67- 
250. 

9.  The  provisions  with  reference  to  the 
place  of  bringing  action  against  a  telegraph 
company  are  also  applicable  in  actions  against 
telephone  companies:  Franklin  v.  North' 
western  Tel^hone  Co.,  69-07. 


TELEPHONES. 

See  Telegbaphs,  §g  8,  9. 


TENANTS. 

See  Landlobd  and  Tenant. 
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TENANTS  IN  COMMON, 

I.  Op  real  property. 
n.  Of  personal  property. 

L  Of  real  property. 

1.  Aceonntini^:  It  is  the  right  of  a  tenant 
in  common  to  occupy  the  common  property. 
Such  occupancy  does  not  render  such  tenant 
liable  for  rent.  If  the  occupying  tenant 
should  refuse  to  allow  his  co-tenant  to  occupy 
with  him,  such  refusal  might  be  deemed  an 
ouster,  and  in  such  case  ^e  occupying  tenant 
may  be  held  to  account :  Vamum  v.  Leek, 
65-751. 

2.  One  tenant  is  not  liable  to  his  co-tenant 
for  the  mere  use  and  occupancy  of  the  entire 
premises  without  any  agreement  with  the 
others  to  i>ay  rent  and  without  any  demand 
from  them  for  possession  or  refusal  to  sur- 
render possession  and  without  his  having  re- 
ceived rent  for  such  premises  from  third 
persons:  Reynolds  v,  Wilmeth,  45-608; 
Janes  v.  Brown,  48-568. 

5.  Blsseizin;  rents  and  profits:  Where 
a  tenant  in  common  disseizes  and  ousts  his 
co-tenant  from  possession  and  holds  the 
prenoises  adversely  to  such  co-tenant,  he  is 
liable  for  the  yearly  value  of  the  rent  with- 
out regard  to  the  fact  that  he  realizes  nothing 
from  the  land  during  that  time :  Sears  v. 
SeUew,  28-501. 

4.  The  fact  that  a  tenant  in  common  ac- 
quires  a  tax  title  upon  the  conunon  property, 
and  refuses  to  accept  reimbursement  from 
the  co-tenant  on  the  ground  that  he  has  good 
title  against  him,  renders  him  a  disseizor  and 
liable  to  pay  rental  value  on  the  property: 
Austin  V.  Barrett,  44-488. 

o.  Contribution:  A  tenant  in  common 
who  removes  an  incumbrance  from  the  joint 
estate  by  paying  taxes  or  otherwise  may 
compel  the  co-tenant  by  action  at  law  to 
contribute  his  just  proportion  to  the  expenses 
thus  incurred :  Sears  v,  SeUew,  28-501 ;  Weare 
V.  Van  Meter,  42-128. 

Payment  of  taxes:  As  to  recovery  by  ten- 
ant in  common  from  co-tenant  of  taxes  paid, 
see  Taxation,  §§  705-708. 

6.  Advanees;  serTices,  ete.:  Where  one 
tenant  in  oonmion  made  advances  in  improv- 
ing the  property  at  the  request  of  his  co- 
tenant,  Jield,  that  he  was  entitled  to  an  al- 


lowance of  interest  on  the  money  advanced 
beyond  his  proportion :  Sears  v,  Munson,  23- 
880. 

7.  In  a  particular  case,  held,  that  while 
plaintiff  might  not,  as  a  matter  of  law,  be 
entitled  to  pay  for  services  in  connection  with 
the  common  property,  yet  it  appearing  from 
the  evidence  that  there  was  a  definite  under- 
standing or  agreement  that  he  should  be  paid, 
he  could  recx)ver  a  reasonable  amount,  but 
was  liable  for  the  income  and  profits  of  the 
property:  Ibid, 

8.  ImproTements:  A  tenant  in  common 
who  becomes  a  disseizor  wrongfully  holding 
possession  and  attempting  to  destroy  the  title 
of  his  co-tenant  is  not  entitled  to  contribution 
for  improvements:  Austin  v,  Barrett,  44-488. 

9.  One  tenant  is  not  entitled,  upon  making 
necessary  improvements  upon  the  common 
property,  to  hold  exclusive  possession  thereof 
as  against  the  other  tenants  until  he  is  reim- 
bursed for  their  proportional  share  of  the  net 
expenses:  YouTig  v,  Gammel,  4  G.  Gr.,  207. 

10.  Cannot  aeqaire  outstanding  title:  A 
tenant  in  common  cannot  acquire  a  tax  title 
to  the  premises  and  thereby  defeat  the  title 
of  his  co-tenants  to  their  undivided  interest : 
Weare  v.  Van  Meter,  42-128. 

11.  In  such  a  case  he  is  presumed  to  have 
acquired  the  tax  title  in  trust  for  his  co-ten- 
ants: Fallon  V.  Chidester,  46-588. 

12.  It  seems  that  where  tenants  in  com- 
mon are  in  possession  under  an  imperfect 
title,  one  cannot  purchase  an  outstanding 
title  and  appropriate  the  same  to  himself  and 
thus  oust  the  other,  but  this  principle  does 
not  extend  to  a  tenant  in  common  after  evic- 
tion. Where  another  of  the  joint  owners  is 
in  possession,  one  of  them  may  purchase  an 
outstanding  title  for  his  benefit  as  fully  as  a 
stranger  might,  and  whatever  title  he  pre- 
viously had  will  become  merged  in  his  su- 
perior title:  Alexander  v.  Sully,  50-102. 

18.  The  doctrine  as  to  acquisition  of  ad- 
verse title  by  a  co-tenant  is  not  applicable  to 
the  case  of  co-occupants  of  lands  acquired 
from  the  United  States,  in  the  absence  of  . 
fraud  or  special  contract :  Sullivan  v,  McLen^ 
ans,  2-487. 

Tax  title:  That  a  tenant  in  common  can- 
not acquire  a  tax  title  to  the  oommon  prop- 
erty, as  against  co-tenants,  see  Taxation, 

697-709. 
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14.  Alienation:  A  tenant  in  common  can- 
not sell  his  interest  or  any  portion  thereof  in 
a  part  of  the  premises  by  metes  and  bounds : 
Laraway  v,  Larue,  68-407. 

15.  Where  a  tenant  in  common  is  occupy- 
ing a  portion  of  the  common  premises  as  a 
homestead,  while  another  portion  is  not  ex- 
empt from  execution  sale,  it  is  not  the  duty 
of  the  sheriff  to  set  off  the  homestead  before 
proceeding  to  sell  on  execution.  It  is  not 
proper  to  make  a  partition  between  the  com- 
mon owners  in  such  manner :  Fair  v.  JReUly, 
68-899. 

16.  Where  one  tenant  in  common  without 
the  consent  of  the  other  deeded  to  a  railway 
company  a  right  of  way  through  the  com- 
mon premises,  subject  to  a  condition  which 
was  broken,  Jield,  that  such  tenant  couli 
maintain  action  against  the  company  for 
breach  of  the  condition  and  the  other  tenant 
could  maintain  action  for  breach  on  the  part 
of  the  company  in  using  the  right  of  way : 
Btish  V.  Burlington,  C.  IL  <Sb  N.  R,  Co,,  57- 
201. 

17.  Where  an  assessment  of  damages  for 
right  of  way  is  made  to  tenants  in  common 
jointly,  one  cannot  by  settlement  with  the 
company  bind  the  others:  Ruppert  v,  Chi- 
cago, O,  A  St,  J,  R.  Co,,  48-490. 

II.  Of  personal  property. 

18.  Bight  to  possession:  One  part  owner 
of  a  chattel  is  as  much  entitled  to  possession 
thereof  as  the  other,  and  is  not  liable  for  pos- 
session upon  a  refusal  to  deliver  sucb  chattel 
to  a  common  owner  upon  demand ;  Conover 
V,  Earl,  26-167. 

19.  Gonyerslon:  A  common  owner  of  a 
chattel  should  not  bring  action  for  conversion, 
but  for  partition  of  the  chattel  in  equity, 
making  the  other  part  owner,  and  the  debtor 
in  the  case  of  a  chose  in  action,  parties: 
Ibid. 

20.  Alienation :  A  joint  owner  of  personal 
property  may,  without  the  consent  of  the 
other,  sell,  mortgage  or  pledge  his  own  in- 
terest in  the  chattel:  Frans  v.  Young,  24- 
875. 

21.  One  joint  owner  cannot,  by  virtue  of 
that  relation  merely,  sell,  mortgage  or  pledge 
the  interest  of  the  other  owner,  even  though 
the  purchaser,  mortgagee  or  pledgee  be  igno- 1 


rant  of  the  interest  of  such  other  part  owner : 
Ibid. 

22.  Conf^ion  of  goods:  The  law  appli- 
cable to  one  who  fraudulently  mixes  his 
goods  vrith  those  of  another,  held  not  to  ap- 
ply to  one  .who  without  fraud  joined  the 
claims  of  a  joint  owner  with  his  own  and 
recovered  damages  for  the  entire  injury ;  and 
held  that  the  application  of  the  rule  itself 
was  doubtful  where  the  confusion  was  volun- 
tary but  honest :  Thome  v,  Colton,  27-425. 


TENDER. 

1.  What  const! tntes:  A  mere  readiness  or 
proposition  to  pay  a  certain  sum  does  not, 
without  more,  amotmt  to  a  tender:  Eastman 
V.  District  Tp,  21-590. 

2.  One  who  pleads  tender  must  prove  a  ten- 
der in  full.  So,  where  it  was  proposed  to 
prove  that  defendant  had  in  good  faith  ten- 
dered what  was  believed  to  be  the  value  of 
a  colt  killed  on  its  track,  held,  that  such  evi- 
dence was  properly  rejected:  Hdphrey  v, 
Chicago  A  R.  I,  R,  Co,,  29-480. 

8.  Evidence  of  a  mere  offer  to  pay  is  not 
sufficient  to  establish  a  tender:  Collins  v. 
Jennings,  42-417. 

4.  How  kept  good:  A  tender'  is  lost  by  a 
subsequent  demand  and  refusal :  Hambel  v. 
Totoer,  14-580. 

5.  A  tender  once  made  will  not  stop  inters 
est  accruing  thereafter  unless  it  be  shown 
that  defendant  was  always  ready  and  willing 
to  pay:  Jones  v,  Mullinix,  25-198. 

6.  To  keep  a  tender  good  after  suit  brought 
the  money  must  be  paid  into  and  remain  in 
court.  The  statutory  provision  as  to  tender 
does  not  change  the  rule  in  that  respect: 
Johnson  v.  Triggs,  4  G.  Or.,  97;  Freeman  v. 
Fleming,  5-460;  Mohn  v.  Sterner,  11-80;  8,  C, 
14-115;  Warrington  v.  Pollard,  24-281 ;  Shu- 
gart  v.  Pattee,  87-422. 

7.  Where,  however,  the  indebtedness  is 
conditional  and  dependent,  and  the  party  is 
under  no  obligation  to  make  payment  until 
the  performance  of  some  act  on  the  part  of 
the  other  party,  the  showing  of  readiness  and 
ability  to  perform  is  sufficient  without  the 
tender  being  kept  good  by  the  deposit  of  the 
money  in  court:  McDaneld  v,  Kimbrdl,  8  G. 
Gr.,  885. 


TENDER. 


609 


How  kept  good ;  in  equity ;  of  property. 


8»  A  tender  of  property  to  plaintiff  in  an 
action  of  replevin  is  not  sufficient  unless  it  is 
continued  and  the   property  brought   into 
court  or  placed  under  its  control  and  subjects 
to  its  order:  Hayden  v.  Anderson,  17-158. 

9.  A  reasonable  time  is  to  be  allowed  de- 
fendant for  bringing  the  money  into  court 
in  order  to  keep  his  tender  good ;  and  where 
a  tender  had  been  properly  made  in  an  ac- 
tion before  a  justice  of  the  peace,  and  on 
appeal  the  justice  failed  to  turn  over  the 
amount  in  his  hands  to  the  clerk,  held,  that 
the  appellant  was  not  in  fault  for  such  fail- 
ure of  the  justice  in  the  absence  of  any  show- 
ing that  he  did  not  exercise  reasonable  dili- 
gence in  procuring  an  order  upon  the  justice 
to  send  up  the  money :  Waide  v.  Joy,  45-282. 

10.  Where  a  tender  is  pleaded,  the  party 
pleading  it  must  show  a  continued  readiness 
to  pay,  and  that  the  money  is  brought  into 
court  to  keep  the  tender  good :  Long  v,  How- 
ard, 35-148. 

11.  Tender  must  be  specially  pleaded. 
Such  a  plea  must  not  only  aver  an  offer  to 
pay,  but  show  a  continued  readiness  to  keep 
good  the  tender  made :  Barker  v.  Brink,  5- 
481. 

12.  An  objection  that  a  plea  of  tender  is 
not  supported  by  payment  of  money  into 
court  should  be  raised,  before  going  to  trial 
and  not  for  the  first  time  on  the  final  hearing : 
Freeman  v,  Fleming,  5-460. 

18.  In  equity:  The  ruling  that  in  order  to 
entitle  a  party  to  rely  upon  a  tender  he 
must  bring  the  money  into  court  is  of  ques- 
tionable propriety  in  view  of  the  statutory 
provisions,  even  in  a  case  at  law.  In  an 
equitable  proceeding  such  a  rule  is  not  appli- 
cable: Haywardv,  Hunger^  14r-516. 

14.  There  is  not  the  same  necessity  for  ten- 
der in  actions  in  equity  as  at  law,  and  a  court 
of  equity  having  control  over  the  subject 
may  so  mould  the  decree  as  to  costs  and  the 
conditions  under  which  relief  will  be  granted 
as  to  fully  guard  and  protect  the  interests 
of  all  parties,  although  no  formal  tender  is 
made  before  the  bringing  of  suit:  Jones  v, 
Hartsock,  42-147. 

15.  In  equitable  actions  a  formal  tender  of 


performance  by  plaintiff  of  that  which  he  is 
required  to  do  before  he  is  entitled  to  per- 
formance from  defendant  is  not  thought 
necessary.  It  is  sufficient  that  a  readiness 
and  willingness  to  perform  be  averred: 
Taylor  V.  Ormsby,  66-109. 

16.  In  an  equitable  action  the  party  who 
offers  and  avers  willingness  to  pay  whatever 
is  found  due  in  order  to  redeem  securities 
from  a  usurious  loan  may  recover,  although 
he  does  not  make  actual  tender  in  advance: 
Binford  v,  Boardman,  44-58. 

1 7.  A  party  entitled  to  redeem  who  does 
not  show  a  tender  of  the  amount  necessary, 
but  merely  expresses  readiness  and  willing- 
ness to  pay  such  amount,  will  be  required  to 
pay  the  costs  of  the  action  to  recover  pos- 
session of  the  land,  which  is  defeated  by  the 
establishment  of  the  right  to  redeem  from 
the  title  therein  set  up  by  the  plaintiff :  Shoe- 
maker  v.  Porter,  41-197. 

18.  In  the  foreclosure  of  an  equitable  in- 
terest in  real  estate  existing  under  an  agree- 
ment to  convey,  tender  of  deed  before  suit 
brought  is  not  essential  when  the  decree 
gives  authority  to  execute  one  upon  payment 
of  the  purchase  money:  Barrett  v.  Dean, 
21-423. 

Further  as  to  when  tender  ia  necessary  un- 
der a  contract  to  convey,  see  Vendors,  §§  85- 
93,  100-108. 

19.  Tender  of  property  :i  Where  a  con- 
tract for  the  delivery  of  butter  provided  tJiat 
such  delivery  should  be  made  within  a  speci- 
fied time  upon  demand,  held,  that  in  the  ab- 
sence of  demand  within  the  time  specified,  a 
written  offer  in  accordance  with  this  provis- 
ion was  sufficient,  although  the  party  mak- 
ing the  offer  had  not  at  the  time  any  butter 
on  hand  with  which  to  fill  the  offer :  Holt  v. 
Brown,  63-819. 

20.  Where  defendant  notified  plaintiff  of 
bis  readiness  to  deliver  the  property  as  pro- 
vided in  the  contract,  and  plaintiff  refused  to 
receive  iU^Jield,  that  by  such  refusal  defend- 
ant was  released  from  the  necessity  of  any 
further  tender:  Williams  v.  Triplett,  3-618. 

21.  Where  the  time  and  place  of  delivery 
are  fixed  in  the  contract,  if  the  debtor  set 


*  Code,  f  2008.  When  a  contract  for  labor,  or  for  the  payment  or  deliveiy  of  property  other  than  money, 
does  not  flz  a  place  of  payment,  the  maker  may  tender  the  labor  or  property  at  the  place  where  the  payee  re- 
sided, at  the  time  of  making  the  contract,  or  at  the  residence  of  the  payee  at  the  performance  of  the  contract, 
or  where  the  assignee  of  the  contract  resides  when  it  becomes  due. 
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apart  the  property  at  the  time  and  place 
stipulated,  although  the  creditor  is  not  there 
to  receive,  or  refuses  to  accept  the  property 
tendered,  the  title  passes  to  hiin  and  the  debt 
is  discharged:  Games  v.  Manning ,  2  G.  Gr., 
251 ;  Hambel  v.  Tower,  14-530. 

22.  Under  the  plea  of  tender  in  a  contract 
for  the  delivery  of  property,  coupled  with 
an  averment  of  readiness  and  willingness  to 
perform,  the  party  may  introduce  evidence 
to  show  that  the  property  was  set  apart  for 
the-use  of  the  promisee:  Hambel  v»  Tower, 
14-530. 

23.  Offer  In  writing:  ^  This  statutory  pro- 
vision simply  dispenses  with  the  production 
of  actual  tender  of  the  money.  In  other  re- 
spects the  rule  of  the  common  law  prevails 
and  the  tender  must  be  unconditional.  If  it 
be  in  full  of  all  demands,  or  on  condition  that 
a  receipt  be  given,  or  if  it  be  offered  by  way 
of  bonus  with  a  denial  that  any  debt  is  due, 
or  accompanied  by  a  threat  of  consequences 
to  follow  upon  its  refusal,  it  cannot  be  re- 
garded as  sufficient :  Kuhna  v,  Chicago,  M, 
d:St,  P.  R,  Co.,  65-528. 

24.  The  offer  here  contemplated  must  be 
in  writing,  otherwise  it  does  not  dispense 
with  the  necessity  of  producing  the  money : 
Casady  v.  Boder,  11-242. 

25.  As  the  tender  may  be  made  in  writing, 
a  person  knowing  the  residence  and  address 
of  another  may  make  him  a  tender  although 
he  is  beyond  the  state :  Crawford  v,  Paine, 
19-172. 

26.  Objections: 3  By  "objection  to  the 
money "  is  meant  objection  to  the  kind  of 
money,  and  the  phrase  has  no  reference  to 
the  amount.  Want  of  objection  as  to  the 
amount  would  not  preclude  recovery  of  the 
amount  actually  due:  Chicago  <Sb  S.  W,  R. 
Co,  V,  Northwestern  U.  Packet  Co.,  38-377. 

27.  A  party  making  no  objection  to  the 
amount  of  the  tender  cannot*  af terwai'ds  set 
up  that  the  tender  was  insufficient :  Sheriff 
V.  Hull,  37-174. 

28.  A  tender  of  less  than  the  amount  due 
will  be  sufficient  as  a  tender  unless  objection 


be  made  to  the  amount,  and  will  relieve  the 
party  from  liability  for  interest  and  costs, 
but  will  not  prevent  a  recovery  by  the 
other  party  for  the  actual  amount  due :  Hay- 
toard  V.  Munger,  14-516;  Guengerich  v. 
Smith,  36-587. 

29.  "Where  the  party  to  whom  the  tender 
is  made  does  not  object  to  the  amount,  it  will 
be  presumed  that  the  amount  tendered  was 
that  which  the  party  making  the  tender  of- 
fered to  pay :  McDaneldv.  Kimbrell,  3  G.  Gr., 

335. 

«        

30.  The  party  objecting  to  the  terms  of 
an  instrument  tendered  must  specify  what 
terms  he  requires:  Gilbert  v,  Mosier,  11- 
498. 

31.  The  clerk  of   the  court  is  liable  for 
;  money  paid  into  court  by  way  of  tender 

I 

j  whether  it  was  paid  in  legal  tender  money 
or  not.  The  objection  to  the  kind  of  money 
can  be  raised  only  by  the  party  against  whom 
the  tender  is  sought  to  be  established :  Bil- 
lings V,  Teeling,  40-607. 

32.  Unliquidated  damages:  As  to  whether 
the  provisions  as  to  tender  apply  in  an  action 
for  unliquidated  damages,  qucere:  GhiengericJi 
V,  Smith,  36-587. 

33.  Legal  tender:  Whatever  is  constitu- 
tionally made  a  legal  tender  for  all  debts  by 
congress  must  be  received  in  payment  of  a 
debt,  and  a  party  cannot,  by  inserting  an  ob- 
ligation to  pay  in  one  rather  than  another  of 
such  legaUy  equivalent  values,  compel  pay- 
ment in  the  coin  or  currency  so  named: 
WoTmibold  v,  SdUicting,  16-243. 

84.  An  offer  to  pay  in  bank  bills  and  not 
in  legal  tender  is  not  a  tender,  and  when 
made  in  payment  of  a  note  does  not  entitle 
the  one  who  offers  the  money  to  demand  the 
delivery  of  the  note  to  him :  Jones  r.  MuUi- 
nix,  25-198. 

35.  Where  the  lease  of  a  market  stall  was 
sold  by  a  city  at  auction,  with  the  stipulation 
that  the  payment  should  be  made  in  cash, 
held,  that  the  tender  of  city  scrip  was  not  a 
compliance  with  the  contract:  Dubuque  v. 
Miller,  11-583. 


*  Code,  S  2105.  An  ofTer  in  writing  to  pay  a  particular  gum  of  money,  or  to  delWer  a  written  instrument,  or 
specific  personal  property,  if  not  accepted,  is  equivalent  to  the  actual  tender  of  the  money,  instrument  or 
property,  subject,  however,  to  the  condition  contained  in  the  preceding  section;  but  if  the  party  to  whom  the 
tender  is  made  desire  an  inspection  of  the  instrument  or  property  tendered  other  than  money,  before  making 
his  determination,  it  shall  be  given  him  on  request. 

'  Code,  i  2107.  The  person  to  whom  a  tender  is  made  must,  at  the  time,  make  any  objection  which  he  may 
have  to  the  money,  instrument  or  property  tendered,  or  he  will  be  deemed  to  have  waived  it 
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86.  Costs:  A  tender  after  suit  brought, 
which  does  not  include  costs  then  accrued, 
is  not  sufficient :  Freeman  v,  Fleming,  5-460 ; 
Warrington  v,  Pollaixl,  24-281;  Barnes  v, 
Greene,  30-114;  Young  v.  McWaid,  57-101. 

87.  In  order  to  make  a  sufficient  tender 
after  action  brought,  the  amount  tendered 
should  be  sufficient  to  cover  the  sum  admit- 
ted to  be  due  and  costs  accrued  at  the  time : 
Martin  v.  Whisler,  62-416. 

88.  Effect:  A  tender  does  not  operate  to 
discharge  the  debt:  Mohn  v,  Stoner,  11-80. 

89.  But  if  kept  good,  tender  stops  interest 
and  saves  cost:  Johnson  v.  Trigga,  4  G. 
Gr.,  d7. 

40.  Where  defendant  deposited  with  the 
derk  a  sum  sufficient  for  the  payment  of  a 
judgment  and  costs  entered  against  him, 
hdd,  that  it  was  the  duty  of  the  clerk,  at  the 
request  of  defendant,  to  so  apply  the  money 
in  his  liands,  and  defendant  was  entitled  to 
an  injunction  preventing  issuance  of  execu- 
tion on  such  judgment:  Fisher  v.  Moore, 
10-«4. 

41.  Admits  indebtedness:  A  tender  ad- 
mits plaintifTs  cause  of  action  to  the  amount 
of  the  tender,  and  plaintiff  is  entitled  to 
judgment  to  that  amount :  Johnson  v.  Triggs, 
4  G.  Gr.,  97;  I^lps  v,  Kathron,  30-231; 
Gray  v.  Graham,  84-425;  Sheriff  v.  Midi, 
37-174;  Frink  v.  Coe,  4  G.  Gr.,  555;  Babcock 
V.  Harris,  87-409. 

42.  Where  before  or  at  the  commencement 
of  suit  defendant  makes  a  tender  of  an 
amount  he  believes  to  be  due,  he  is  bound 
thereby ;  and  if  a  trial  ensues  plaintiff  is  en- 
titled to  recover  at  least  the  amount  of  the 
tender,  but  without  costs:  Fisher  v.  Moore, 
10-84. 

48.  A  tender  may  not  be  in  the  way  of  a 
compromise  or  settlement  of  a  disputed 
daim,  but  for  the  discharge  of  the  obligation 
under  the  contract  and  for  the  payment  of 
the  indebtedness  arising  thereon.  Such  ten- 
der is  an  admission  of  liability  to  the  amount 
of  the  indebtedness:  Band  v,  Wiley,  70-110. 

44.  A  tender  is  an  admission  that  the 
amount  tendered  is  due  to  the  pcu-ty  in  whose 
favor  the  tender  is  made,  and  it  is  error  not 
to  render  judgment  in  favor  of  such  party 
to  the  amount  of  such  tender:  Wright  v, 
HoweU,  85-288;  Bump  v,  Schwartz,  56-611; 
Brayton  v,  Delauxire  County,  16-44. 


45.  A  judgment  against  the  party  making 
the  tender  in  favor  of  the  party  to  whom  it 
is  made,  for  the  amoimt  tendered,  cannot  be 
questioned :  Wils<m  v.  Chicago,  M.  <Sb  St.  P. 
B.  Co,,  68-673. 

46.  Where  a  tender  is  pleaded  plaintiff  is 
entitled  to  a  verdict  for  that  amount,  and  in 
a  particular  case,  held,  that  a  verdict  by  a 
jury  which  failed  to  award  to  plaintiff  the 
amount  due  was  cured  by  judgment  of  the 
court  for  that  amount,  and  that  the  error  in 
the  verdict  was  therefore  without  prejudice: 
Sheriff  v,  Hull,  37-174. 

47.  Where  defendant  in  a  cross-petition 
offers  to  pay  a  sum  of  money,  it  amounts  to 
a  tender,  and  judgment  should  be  rendered 
against  him  for  that  amount:  Corbin  v. 
Woodbine,  83-297,  301. 

48.  Where  a  tender  is  pleaded  as  to  one 
branch  of  a  counter-claim,  leaving  undeter- 
mined the  original  action  and  another  branch 
of  the  counter-claim,  there  is  no  ground  for 
rendering  judgment  for  defendant  on  such 
tender:  Wolmerstadt  v,  Jacobs,  Q1-S12. 


TIME. 


1.  Tear,  how  designated:  The  designation 
of  the  year  by  numerical  figures  with  A.  D. 
prefixed,  held  sufficient  in  an  indictment: 
State  V.  Seamons,  1  G.  Gr.,  418. 

2.  Calendar  months  are  to  be  computed 
by  reckoning  from  a  given  day  to  the  day  of 
a  corresponding  number  where  there  is  one: 
ParkhUl  v,  Brighton,  61-108. 

8.  Beckoning  number  of  days:  In  com- 
puting the  number  of  days  that  a  process 
has  been  served  before  return  day,  the  day 
of  service  should  be  included  and  the  day  of 
return  excluded:  Dilts  v,  Zeigler,  1  G.  Gr., 
164. 

4.  In  computing  time  the  first  day  shall  be 
excluded  and  the  last  included :  Bichardson 
t\  Burlington  <StM,  B,  B,  Co.,  8-260;  Teacher 
V,  Hiatt,  23-527;  Manning  v.  Irish,  47-650; 
Bonney  v.  Cocke,  61-303. 

5.  But  where  the  statute  provides  (as  it 
does  in  Ck>de,  §  2602)  that  notice  shall  be 
served  in  such  time  as  to  leave  at  least  ten 
days  between  the  day  of  service  and  the  first 
day  of  the  next  term,  both  the  day  of  service 
and  the  first  day  of  the  term  should  be  ex- 
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eluded  from  the  computation:  Robinson  v. 
roster,  12-186. 

6.  In  such  case,  where  the  first  day  of  the 
term  falls  on  Monday,  Sunday  is  not  to  be 
excluded  from  the  computaiion :  Ibid. 

7.  Where  it  was  provided  that  a  tenancy 
should  terjuinate  upon  ten  days'  notice,  Tieldj 
that  notice  being  given  on  the  last  day  of 
April,  an  action  brought  on  the  10th  day  of 
3fay  was  premature,  and  that  the  day  of 
service  of  the  notice  must  be  excluded: 
Aiken  v,  Appleby,  Mor.,  8. 

8.  The  provision  of  Code,  §  45,  Tf  23,  requir- 
ing that  the  last  day,  if  it  falls  on  Sunday, 

shall  be  excluded  in  any  computation,  ap- 
plies only  where  it  is  required  that  some 
act  shall  be  done  on  the  last  day.  Under  the 
statutory  provision  that  a  petition  shall  be 
filed  ten  days  before  the  first  day  of  the  term 
(Ck)de,  §  2600),  field,  that  Sunday  should  be 
included  in  the  computation,  although  it 
was  the  last  day  before  the  first  day  of  the 
term :  Conklin  v,  Marshalliown,  66-122. 


TBAD£-MARK. 

1.  Trade-mark  is  a  name,  sign,  symbol, 
mark,  brand  or  device  of  any  kind  used  to 
designate  the  goods  manufactured  or  sold,  or 
the  place  of  business  of  the  manufacturer  or 
dealer  in  such  goods.  The  exclusive  right 
thereto  is  acquired  by  its  use,  which  the  law 
does  not  require  shall  be  continued  for  any 
prescribed  time :  Shaver  v.  Shaver,  54-208. 

2.  Tiolation;  restrained:  It  is  unlawful 
to  appropriate  a  trade-mark  to  indicate  goods 
of  a  quality  equal  to  those  manufactured  or 
sold  b3'  its  proprietor.  The  use  of  a  trade- 
mturk  by  a  person  not  the  proprietor,  though 
it  be  ignorantly  or  innocently,  with  no  inten- 
tion to  defraud  or  deceive  the  proprietor  or 
the  public,  will  be  restrained.  In  order  to 
authorize  the  interference  of  chancery  it  is 
not  necessary  that  the  trade-mark  should  be 
copied  with  the  fullest  accuracy.  The  use  of 
an  imitation  which  is  calculated  to  deceive 
and  may  be  taken  for  the  original  will  be  re- 
strained, tliough  it  varies  from  the  original  in 
some  particulars :  Ibid, 

8.  So  where  the  plaintiff,  in  connection 
with  the  defendants  as  partners,  manufact- 
ured wagons,  and  subsequently  the  plaintiff 
bought  out  the  business  and  adopted  the 


trade-mark  "  Shaver  Wagons,  Eldora,**  which 
was,  with  some  variations  of  form  at  first, 
printed  conspicuously  on  all  wagons  manu- 
factured; and  defendants,  more  than  two 
years  after  ceasing  to  be  partners  of  the 
plaintiff,  commenced  manufacturing  wag- 
ons, not  inferior  to  those  manufactured 
by  plaintiff,  printing  thei'eon  the  identical 
words  of  the  plaintiff's  trade-mark,  changing 
somewhat  the  form  and  printing  their  initials 
near  thereto,  field,  that  the  imitation  was 
calculated  to  deceive  customers  and  defraud 
them  and  plaintiff,  and  the  plaintiff  was  en- 
titled to  an  injunction,  although  but  one  or 
two  wagons  had  been  manufactured  at  the 
time  suit  was  brought,  it  appearing  that  de- 
fendants had  afterwards  continued  violation 
of  the  trade-mark :  Ibid, 

4t,  Damages;  injanctioa:  The  right  of  the 
proprietor  of  a  trade-mark  to  its  exclusive 
use  is  recognized  at  common  law,  and  in  the 
absence  of  any  statute.  Even  where  statutes 
on  the  subject  exist,  tlie  right  does  not  depend 
upon  such  statutes ;  damages  will  be  awarded 
for  deprivation  of  such  use,  and  equity  will, 
by  injunction,  protect  the  proprietor  therein: 
Ibid, 


TRESPASS. 

I.  Upon  real  property. 
II.  Upon  personal  frofertt. 

I.  Upon  real  property. 

1.  Possession  necessary  to  support  ao- 
tion:  Constructive  possession  or  right  to 
immediate  possession  resulting  from  title  to 
the  land  is  sufficient  to  support  an  action  of 
trespass:  Mason  v.  Lewis,  1  G.  Gr.,  494. 

2.  Where  there  is  no  intervening  right  of 
enjoyment,  the  general  property  draws  to  it 
the  possession:  Terpenning  v.  Qallup,  8-74. 

3.  Proof  of  title  alone  is  sufficient  to  show 
possession  in  the  plaintiff.  Right  to  posses- 
sion follows  ownership  where  there  is  no 
adverse  right,  and  the  plaintiff  in  constructive 
possession  may  maintain  an  action  of  tres- 
pass: Printz  V.  Cheeney,  11-469. 

4.  Tlie  gist  of  an  action  of  trespass  is  an 
injury  to  the  possession.  A  wrongful  act 
which  lessens  the  tenant's  enjoyment,  or  im- 
pedes him  in  the  legitimate  use  of  the  prop- 
erty of  which  he  is  in  possession,  entitles  him 
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to  Tnaintain  the  action :  Foster  v.  EUiott,  SS- 
316. 

o.  All  technical  forms  and  refinements  of 
the  common  law  of  trespass  are  abolished 
nnder  the  Iowa  statutes.  The  facts  constitut- 
ing trespass  alone  should  be  alleged,  and  if 
the  facts  are  such  as  would  have  entitled  the 
plaintiff  to  rehef  under  any  of  the  recognized 
forms  of  actions  at  common  law,  they  furnish 
the  basis  of  relief  under  the  Code.  Hence 
an  owner  of  real  estate  which  is  in  the  actual 
occupation  of  a  tenant  may  maintain  an 
action  for  an  injury  done  to  his  estate :  Brown 
V.  Bridges,  31-138. 

6.  A  person  in  possession  of  real  property 
may,  as  against  a  stranger  to  the  title,  re- 
cover without  title  for  any  injury  done  to 
his  possessory  interest.  The  owner,  though 
not  in  possession,  may  recover  for  an  injury 
done  to  his  reversionary  interest.  Where  a 
person  unites  in  himself  both  title  and  pos- 
session, he  may  recover  for  the  whole  injury. 
In  making  proof  of  title  in  such  case,  if  the 
title  is  put  in  issue  and  plaintiff  puts  in  evi- 
dence the  deed  only  of  his  immediate  gi*antor, 
and  that  grantor  is  the  United  States,  he 
should  at  least  show  that  he  is  in  possession 
under  such  deed'.  The  deed  alone  is  not  suf- 
ficient :  McCormick  v.  Chicago,  R.  I,  <Sb  P. 
R  Co.,  47-343. 

7.  Defendant  mnst  allege  title:  When  in 
an  action  for  trespass  the  defendant  does  not 
set  up  title  in  his  pleadings,  he  should  not  be 
allowed  to  give  evidence  showing  his  title : 
Fidler  v.  Smith,  10-587. 

8.  Trespassing  cattle:  If  cattle  be  found 
on  the  uninclosed  ground  of  another,  or 
those  not  inclosed  as  required  by  statute, 
they  are  not  trespassers.  The  owner  of  the 
land  may  drive  them  off,  and  use  all  proper 
or  necessary  means  to  do  so,  or  may  take 
steps  to  prevent  their  ingress,  without  being 
liable  to  complaint  by  the  owner  of  the  cat- 
tle. But  the  court  do  not  wish  to  be  under- 
stotxl  as  holding  that  if  injured  by  falling 
into  a  ditch,  or  by  the  falling  of  a  tree  while 
upon  such  land,  the  owner  of  the  injured 
animal  could  recover:  Russell  v,  Hanley, 
20-219. 

9.  If,  while  upon  the  land  of  another  with- 
out being  trespassers,  the  owner  of  such 
land  wilfully  leaves  open  a  gate  leading 
upon  a  railway  track,  and  the  cattle  pass 


through  and  are  injured,  the  party  guilty  of 
such  act  is  liable :  Ibid. 

10.  Where  it  is  shown  that  cattle  broke 
through  a  portion  of  a  lawful  fence  it  is  not 
error  to  instruct  tlie  jury  that  the  owner  may 
recover  for  the  damage  done  although  it  may 
appear  that  the  fences  bounding  the  property 
on  the  other  sides  were  not  lawful  fences: 
Craiie  v.  Ellis,  31-510. 

11.  A.  is  not  liable  for  damages  done  to 
the  estate  of  B.  by  the  cattle  of  C,  although 
C.'s  cattle  entered  B.*s  estate  through  A.*8 
neglect  to  keep  up  his  partition  fence. 
But  A.  is  liable  for  the  trespass  of  his  own 
cattle  through  his  defective  fence :  Little  v, 
McGuire,  43-447. 

12.  Building  or  remoTal  of  fence: ^If  a 
road  supervisor,  in  the  performance  of  his 
duty  in  an  ordinary  and  careful  manner,  re- 
moves a  fence  which  obstructs  the  highway, 
he  cannot  be  held  responsible  for  slight  de- 
partures from  the  exact  line  of  the  high- 
way :  Brown  v.  Bridges,  31-138. 

13.  Where  one  of  two  adjoining  owners 
has  a  fence  on  his  own  land  near  the  parti- 
tion line,  the  adjoining  owner  has  no  right 
to  go  upon  the  land  of  such  owner  to  build 
so  much  fence  as  is  necessary  to  connect 
therewith  and  make  a  portion  of  the  parti- 
tion fence.  The  second  owner  may  insist 
upon  the  partition  fence  being  built  on  the 
line  but  can  do  no  more:  Grant  v.  Crow, 
47-632. 

14.  Title  to  property  taken  and  con- 
verted by  trespasser:  A  trespasser  who 
takes  property  from  the  land  of  another  in 
good  faith,  under  supposed  proper  authority, 
and  bestows  thereon  by  his  labor  a  value 
greatly  disproportioned  to  the  material  taken, 
acquires  title,  and  the  original  owner  can 
only  recover  the  value  of  the  material  taken ; 
but  a  wilful  trespasser  under  such  circum- 
stances acquires  no  title  provided  it  can  be 
proved  that  the  manufactured  article  was 
made  from  the  original  material.  In  such 
case,  if  the  trespasser  has  not  .possession,  he 
has  no  right  which  he  can  maintain  against 
any  one.  Hence  one  who  enters  knowingly, 
without  hcense,  upon  the  land  of  another 
and  cuts  grass  therefrom  and  makes  hay  of 
it,  stacking  it  on  the  owner's  land,  acquires 
no  title,  and  cannot  recover  the  value  of  the 
stack  when  it  is  destroyed  by  sparks  from  a 
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locomotive :  Murphy  v,  Siou^  City  <fc  P.  jB. 
Co.,  55-473. 

15.  A  person  who  cuts  hay  upon  the  unin- 
closed  land  of  another  is  a  trespasser  and 
cannot  recover  the  value  of  such  hay  if  de- 
stroyed by  the  negligent  acts  of  another: 
Lewis  V.  Chicago,  M,  <fc  St  P.  P.  Co,,  57-127. 

16.  Telegraph  lineorer  land  condemned 
by  railroad :  The  fact  that  a  railroad  com- 
pany which  has  condemned  the  right  of  way 
allows  a  telegraph  company  to  construct  its 
line  along  such  right  of  way,  and  the  wire 
of  such  telegraph  company  is  stretched  over 
land  included  in  the  condemnation,  does  not 
amount  to  a  trespass  by  the  railroad  com- 
pany, although  the  assessed  damages  have 
not  yet  been  paid :  Dimmick  v.  Chicago,  P. 
<fc  St  L,  P.  Co,,  5a-637. 

17.  Spring  gun;  trap  for  trespassers:  A 
person  cannot  without  notice  make  use  of  a 
spring  gun  for  the  purpose  of  preventing 
trespass,  and  will  be  liable  in  damages  to  a 
person  injured  thereby,  even  in  case  the  lat- 
ter is  committing  a  trespass :  Hooker  v.  Mil- 
ler,  37-613. 

II.  Upon  personal  property. 

18.  Care  required:  A  party  can  only  be 
held  liable  in  trespass  for  an  injury  to  the 
person  or  property  of  another  through  want 
of  care  or  caution,  not  for  an  injury  com- 
mitted through  an  unforeseen,  unavoidable 
accident:  Harding  v.  Faliey,  1  G.  Gr.,  377. 

19.  A  trespasser  cannot  escape  responsibil- 
ity for  loss  or  destruction  of  property  by 
showing  exercise  of  merely  such  care  as 
would  exonerate  him  if  he  had  obtained  pos- 
session justly :  Stuart  v.  Phelps,  3&-14.   ' 

20.  Mingling  of  goods  by  trespasser; 
confusion  of  mortgaged  chattels:  If  a  tres- 
passer mingles  converted  property  with  other 
property,  it  is  for  him,  not  for  the  owner,  to 
make  the  sepui-alion,  if  any  U  necet^sary,  for 
the  full  protection  of  the  parties.  So  held  in 
case  of  a  levy  upon  property  covered  by  a 
mortgage  and  its  confusion  with  unmort- 
gaged property  which  could  not  of  itself  have 
been  rightfully  levied  upon :  Ibid. 

21.  Military  authorily:  In  an  action 
against  a  military  officer  for  the  value  of 
property  seized  by  him,  it  is  competent  for 
liim  to  show  in  defense  that  the  seizure  was 


made  under  a  verbal  order  from  his  supe- 
rior officer :  Pollard  v.  Baldwin,  22-328. 

22.  LeTy  of  attachment ;  liability  of  at- 
torney: In  an  action  against  several  pei*sons 
for  joint  trespass  in  the  levy  of  a  writ  of  at- 
tachment, field,  that  the  mere  presence  of 
the  attorneys  of  the  party  in  whose  behalf 
the  levy  w^as  made  created  no  liability 
against  them  unless  they  acted  in  concert  in 
directing  the  proceedings :  Eddy  v.  Howard, 
23-175. 

23.  Intent  inf^'rred  from  net:  Proof  that 
the  defendant  shot  plain tifiTs  horse  establishes 
prima  facie  the  quoanimo,  and  it  is  not  error 
for  the  court  to  refuse  to  instruct  the  jury 
that  they  must  also  find  that  the  killing  was 
wilfully  and  maliciously  done:  Tucker  v. 
McClure,  17-583. 

24.  Possession:  Bare  possession  consti- 
tutes such  an  interest  in  personal  property  as 
to  entitle  the  holder  to  maintain  an  action 
for  trespass  as  against  a  wrong-doer.  There- 
fore where  a  pai'ty  in  possession  of  the  land 
of  another  through  mistake,  raises  crops 
thereon,  he  may  maintain  an  action  for 
damages  for  the  wrongful  attachment  of  the 
crops  so  raised :  Welch  v,  Jenks,  58-694. 


TRUSTS. 

I.  Creation;  express  and  resttltino. 
II.  Rights  of  the   parties;   execution 

OF  POWERS. 

III.  Trust  deeds  and  sales  thereunder. 

As  to  trustees  of  unincorporated  associa- 
tions, see  Associations,  §  4. 

I.  Creation  ;  express  and  resulting. 

1.  TVhen  enforeible  in  equity:  A  naked 
power  may  be  voluntarily  executed,  but  it 
is  only  a  power  coupled  with  a  trust  or  bene- 
ficial interest,  where  the  nature  and  object 
of  the  trust  is  certain  or  may  be  rendered 
certain,  that  will  be  enforced  by  a  court  of 
equity:  Lepage  v.  McNamara,  5-124. 

2.  Testauieutary  disposition:  An  agree- 
ment for  the  disposition  of  property  intended 
to  continue  after  the  death  of  the  owner  can- 
not be  given  testamentary  force  and  allowed 
to  have  operation,  unless  it  is  in  such  form 
as  to  be  valid  as  a  will :  Crispin  v.  Winkle 
man,  57-523. 
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8«  In  order  to  create  a  trust  estate  by  wiU» 
no  particular  form  of  words  is  required,  if 
the  intention  is  sufficiently  disclosed  that  the 
property  shall  be  held  and  disposed  of  by  the 
trustee  named,  and  the  trust  vests  in  the 
trustee  under  the  will :  Quinn  v.  Shields^  62- 
129. 

4.  Consideration:  A  conveyance  by  a 
drunkard  in  trust  for  the  support  of  his 
family,  etc.,  held  not  void  for  want  of  con- 
sideration. Such  settlements  are  upheld  so 
far  as  consideration  is  concerned :  Riddle  %\ 
Cutler,  49-547. 

5.  Yolnntarj  settlement;  legal  advice: 
The  fact  that  the  person  making  a  voluntary 
settlement  did  not  have  independent  legal 
advice  will  not  warrant  the  setting  aside  of 
the  trust  unless  the  beneficiary  stood  in  some 
fiduciary  eapacity  to  the  donor  or  the  trustee 
was  benefited  thereby :  Ibid. 

6.  Express  trust ;  parol  evidence:  An  ex- 
press trust  can  only  be  created  or  declared  by 
writing:  Ratliff  v.  Ellis,  2-59;  McHenry  v. 
Painter,  58^365. 

7.  A  court  of  equity  will  not  enforce  an 
express  trust  not  evidenced  in  writing  as  re- 
quired by  the  statute  of  frauds ;  and  where  a 
conveyance  is  made  to  a  trustee  without  any 
act  or  representation  on  his  part  inducing  it, 
and  no  fraud  is  shown  prior  to  or  contem- 
poraneous with  the  execution  of  the  trust 
deed,  a  denial  or  repudiation  of  a  parol 
agreement  to  carry  out  the  trust  will  not 
constitute  fraud  for  which  equity  will  fur- 
nish relief :  McClain  v.  McClain,  57-167. 

8.  It  may  be  a  proper  defense  to  an  action 
by  the  heirs  of  a  minor  for  the  proceeds  of 
promissory  notes  made  to  the  guardian  of 
such  minor,  that  the  notes  given  were  but 
contrivances  to  secure  a  trust  fund  to  the 
minor  after  her  arrival  at  a  certain  age,  with 
no  purpose  of  vesting  the  title.  And  if  it 
could  be  shown  that  such  was  the  design, 
then  upon  the  death  of  the  cestui  que  trust, 
the  property  would  not  vest  in  her  heirs  or 
representatives.  And  this  defense  might  be 
shown  by  parol  evidence  as  to  the  interest 
the  payee  had  in  the  notes,  though  the  ar- 
rangement did  not  appear  in  the  notes  them- 
selves. Being  a  trust  of  personalty  it  is  not 
against  the  statute  of  frauds  and  may  be 
supported  by  parol  evidence:  Collins  v.  CHI- 
•on,  29-61. 


9.  Sufficiency  of  writing:  In  an  action  to 
establish  a  trust  an  envelope  was  put  in  evi- 
dence indorsed  **  Deed  from  Thomas  Morris 
[plaintiff],  which  is  only  in  trust,  and  I  am 
to  deed  back  to  him  any  time  he  desii*e8/' 
signed  by  the  alleged  trustee;  held,  that  this 
was  sufficient  to  show  a  trust,  and  in  connec- 
tion with  a  deed  from  plaintiff  to  said  party, 
and  a  reconveyance  from  him  in  conformity 
with  the  alleged  trust,  made  out  a  prima 
facie  case :  Morris  v.  Landaur,  48-234. 

10.  Constriictire  or  resulting  trusts: 
Where  a  trust  is  created  by  equity,  or  for  the 
purpose  of  a  remedy,  and  is  thus  cast  upon  a 
party  without  his  assent,  it  is  a  constructive 
and  not  an  express  trust :  Gebhard  v.  Sattler, 
40-152. 

11.  Where  one  purchases  land  with  the 
money  of  another  and  takes  the  title  to  him- 
self, there  arises,  by  implication  or  operation 
of  law,  a  trust  in  favor  of  the  owner  of  the 
money:  Sunderland  v,  Sunderland,  19-325; 
Robinson  v,  Robinson,  22-427;  McLenan  v. 
Stdlivan,  13-521. 

12.  This  is  an  exception  to  the  rule  that 
where  there  is  an  express  declaration  in  the 
deed  that  the  conveyance  is  for  the  use 
of  the  grantee,  there  can  be  no  presump- 
tive or  resulting  trust:  Cotton  v.  Wood, 
25-43. 

18.  Where  one  person  furnishes  the  money 
with  which  real  estate  is  purchased,  and  the 
title  is  taken  in  the  name  of  another,  equity 
will  enforce  a  conveyance  by  the  latter  to 
the  former :  Tinsley  v,  Tinsley,  52-14. 

14.  Where  property  is  conveyed  in  trust 
for  the  purpose  of  paying  a  debt  of  the 
grantor  to  a  third  person,  there  is  a  resulting 
trust  in  favor  of  the  grantor.  In  case  the 
beneficiary  refuses  to  accept  under  it,  or  if 
he  does  accept,  then  in  case  there  is  an  un- 
exhausted residuary  fund  after  the  satis- 
faction of  the  debt,  the  trustee  will  hold  the 
property  subject  to  such  resulting  trust: 
Zuver  V.  Lyons,  40-510. 

15.  Where  the  holder  of  an  equitable  title 
to  land  employs  an  attorney  to  procure  for 
him  the  legal  title,  and  the  attorney,  by 
fraudulent  representations  that  he  is  the 
equitable  owner,  procures  the  legal  title  to 
be  conveyed  to  himself,  the  employer  still 
remains  the  equitable  owner,  and  the  law 
by   implication    charges    the    attorney    as 
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troBtee  of  the  legal  title  for  his  employer: 
Byington  v,  Moore,  62-470. 

16.  Where  one  person  having  wrongfully 
acquired  a  oonveyance  of  title  is  in  equity 
considered  to  hold  in  trust  for  another,  a 
demand  for  a  conveyance  and  tender  of  the 
amount  neoessary  to  be  paid  to  record  such 
oonveyance  need  not  be  proved:  Harris  v. 
Stone,  8-822. 

17.  To  constitute  a  resulting  trust  the 
party  claiming  the  trust  must  have  paid  the 
consideration  for  the  land :  Holland  v.  Hena- 
ley,  4r-222. 

18.  A  resulting  trust  in  land  can  only  be 
established  by  proof  that  plaintiff's  money 
was  used  in  the  purchase  of  the  land :  Had- 
ley  V,  Stuart,  62-267. 

19.  Where  it  appeared  that  the  purchase 
money  was  not  paid  nor  tendered  by  the  per- 
son seeking  to  assert  the  trust,  to  the  person 
making  entry  of  the  land,  and  against  whom 
the  trust  was  sought  to  be  established,  held, 
that  the  trust  was  not  sufficiently  shown : 
Olive  V,  Dougherty,  3  G.  Gr.,  871. 

20.  Payment  or  advance  of  money  after 
the  purchase  will  not  raise  a  resulting  trust. 
To  allow  it  to  do  so  would  be  in  conflict  with 
the  statute  of  frauds :  Ihid, 

21.  The  rule  that  where  real  estate  is  pur- 
chased by  one  person  for  another,  and  the 
title  is  taken  in  the  name  of  the  first,  an  im- 
plied or  constructive  trust  arises  in  favor  of 
the  latter,  is  not  applicable  to  a  case  where 
the  person  for  whose  benefit  the  purchase 
was  made  did  not  advance  the  money  prior 
to  the  purchase,  but  merely  employed  an- 
other by  parol  as  an  agent  to  purchase  real 
property  for  him,  and  the  person  thus  em- 
ployed purchased  the  land  in  his  own  name, 
and  no  part  of  the  purchase  money  was  paid 
by  the  principal,  and  the  agent  denies  the 
trust;  in  such  case  parol  evidence  cannot  be 
admitted  without  violating  the  statute  of 
frauds:  Burden  v,  Sheridan,  36-125. 

22.  An  agreement  on  the  part  of  a  person 
making  an  entry  of  public  lands,  to  make 
such  entry  in  part  for  the  benefit  of  another 
for  an  agreed  consideration,  gives  rise  to  a  re- 
sulting trust  which  may  be  proved  by  parol 
evidence:  Mclntire  v.  Skinner,  4  G.  Gr.,  89. 

28.  Where  a  claim  upon  public  lands  was 
relinquished  to  another  upon  consideration 
that  the  latter  should  advance  the  purchase 


money  and  convey  half  of  it  after  such  entry 
to  the  former  upon  the  refunding  of  his  i>or- 
tion  of  the  entrance  money,  held,  that  the 
person  making  the  entry  took  the  property 
charged  with  a  resulting  trust,  and  that 
such  trust  was  not  rendered  invalid  by  the 
statute  of  frauds :  Brooks  v,  Ellis,  8  G.  Gr., 
527. 

24.  Evidence  in  a  particular  case,  held 
not  to  show  entry  of  public  lands  with  money 
of  plaintiff  under  such  circumstances  as  to 
raise  an  implied  trust  on  the  part  of  the  per- 
son making  the  entry :  Testerment  v.  Perkins, 
8  G.  Gr.,  209. 

Further  as  to  entry  of  public  lands  in  trust, 
see  PuBiJC  Lands,  §§  28-81. 

25.  A  widow  who  has,  with  funds  of  her 
deceased  husband,  procured  the  title  to  lands 
to  be  taken  to  herself,  will  be  held  a  trustee 
of  the  title  for  the  benefit  of  the  heirs :  Fox 
V.  Doherty,  80-384. 

20.  The  redemption  of  real  property  made 
by  an  executrix  out  of  money  belonging  to 
the  estate  will  be  held  by  her  in  trust  for  the 
estate:  McCrory  r.  Foster,  1-271. 

27.  In  cases  of  love  and  affection:  While 
proof  that  purchase  money  for  land  is  fur- 
nished by  one  and  conveyance  made  to  an- 
other is  sufficient  to  create  an  implied  trust 
in  favor  of  the  former,  yet  where  the  pur- 
chaser stands  in  the  place  of  parent  or  hus- 
band to  the  one  in  whose  name  title  is  taken, 
a  counter-presumption  arises  that  the  con- 
veyance is  made  from  motives  of  natural 
love  and  affection,  and  such  presumption 
must  be  removed  before  the  implied  trust  is 
established :  Andretos  v,  Oxley,  88-578. 

28.  The  mere  fact  that  a  father  purchases 
land  and  has  it  deeded  to  a  minor  child  will 
not  of  itself  constitute  such  child  a  trustee 
for  his  benefit:  McGinnis  v.  Edgell,  89-419. 

29.  Adrancement:  Where  upon  the  pur- 
chase of  property  one  pays  the  consideration 
and  another  takes  the  legal  title,  there  arises 
a  resulting  trust  in  favor  of  the  former.  But 
if  the  party  paying  the  consideration  is  under 
obligation,  naturally  or  morally,  to  provide 
for  the  person  who  takes  the  legal  title,  the 
transaction  will  be  regarded  prima  fade  as 
an  advancement,  and  the  burden  rests  on  the 
one  who  seeks  to  establish  the  trust  to  over- 
come the  presumption  in  favor  of  the  legal 
title  by  sufficient  evidence.    While  this  pre- 
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Bomption  is  strong  it  is  not  oonclusive :  Cot' 
tan  V.  Wood,  25-48. 

30.  Where  a  father  made  a  conveyance  of 
lands  held  by  him,  directly  to  his  children, 
and  acknowledged  it  and  placed  it  upon 
record,  held,  that  it  was  an  advancement: 
Ceea  V.  Beaver,  28-241. 

81.  It  seems  that  parol  evidence  of  the 
father  would  not  be  admissible  to  show  his 
previous  intention  and  create  a  resulting 
trust  in  his  favor :  Ibid. 

33.  Where  a  father  purchases  land  and 
pays  for  it,  but  has  the  title  taken  in  the 
name  of  his  children,  the  presumption  is  that 
it  is  an  advancement  to  them  and  not  a  trust 
in  favor  of  the  father.  But  this  presumption 
may  be  overcome  by  satisfactory  evidence  of 
the  contrary  intention :  Ibid, 

Further  as  to  advancements,  see  Conyey- 
ANCES,  §§  130-132;  Estates  of  Decedents, 
§§  268-272. 

83.  In  personal  property:  Where  a  note 
and  mortgage  were  executed  by  a  parent  to 
a  third  person  with  the  parol  agreement  that 
it  should  be  held  for  the  benefit  of  the  child 
of  the  mortgagor,  held,  that  a  tmst  was 
thereby  created  which  was  not  affected  by 
the  statutory  provision  as  to  declarations  of 
trust  (Ck)de,  g  1034).  A  trust  relating  to  a 
diose  in  action  and  not  to  real  estate  is 
not  within  the  purview  of  this  statutory  pro- 
vision. In  such  case  the  person  for  whose 
benefit  the  trust  is  made  might  maintain  an 
action  thereon  in  his  own  name :  Patterson 
V.  Mills,  6^-755. 

34.  The  statutory  provision  just  referred 
to  does  not  relate  to  the  creation  of  a  trust  in 
personal  property,  which  may  be  in  parol : 
AUen  V.  Withrow,  110  U.  S.,  119. 

3o.  Parol  evidence:  In  the  absence  of  any 
allegation  of  fraud,  abuse  of  confidence  or 
mistake,  it  is  doubtful  whether  parol  evi- 
dence is  admissible  to  establish  a  trust  in  de- 
fendant in  favor  of  plaintiff  in  property  held 
by  defendant  by  an  absolute  deed  from  a 
third  party.  Therefore,  where  the  purchaser 
of  land  procured  a  portion  thereof  to  be  con- 
veyed to  his  minor  child  in  fee,  and  after- 
wards had  himself  appointed  guardian  of 
such  child  for  the  purpose  of  effecting  an  in- 
cumbrance of  the  property  under  the  allega- 
tion that  it  was  necessary  to  do  so  to  preserve 
and  improve  it,  held,  that  he  could  not  after- 


wards have  the  title  declared  to  be  in  such 
child  in  trust  for  himself :  Kramer  v.  Kramer, 
68-567. 

86.  An  instrument  which  purports  to  be 
an  absolute  conveyance,  and  is  shown  to 
have  been  intended  as  such,  must  be  treated 
as  absolute  unless  obtained  by  fraud,  and  it 
is  not  competent  by  parol  evidence  to  show 
a  secret  i  eservation,  or  charge  the  grantee 
with  a  secret  trust  in  favor  of  the  grantor 
with  reference  to  the  property:  Orvng  v. 
:  Merrill,  69-733. 

37.  Parol  evidence  is  always  admissible  to 
prove  those  facts  which  cause  the  transaction 
to  assume  the  character  of  an  implied  or  re- 
sulting trust :  Bryant  v.  Hendricks,  5-256. 

88.  Parol  evidence  is  admissible  to  show 
that  a  legal  title  in  one  party  is  held  by  him 

!  in  trust  for  another :  Kincell  v,  Feldman,  22- 
363. 

89.  A  trust  may  be  established  by  parol 
testimony  as  against  thh  recitals  of  a  deed 
absolute  in  form,  but  such  testimony  should 
be  received  with  great  caution:  Cooper  r. 
Skeel,  14-578. 

That  parol  evidence  is  admissible  to  show 
a  deed  absolute  in  form  to  be  a  mortgage, 
see  Mortgages,  II. 

40.  Safficiency  of  evidence:  A  trust  will 
not  be  implied  by  law  nor  presumed,  except 
in  case  where  it  is  supported  by  strong  cir- 
cumstances showing  that  a  trust  was  in- 
tended by  the  parties :  Brace  v,  Reid,  3  G. 
Gr.,  422. 

41.  Parol  testimony  to  establish  a  resulting 
trust  should  be  received  with  great  caution, 
and  should  be  clear  and  such  as  goes  dis- 
tinctly to  prove  the  facts  necessary  to  create 
such  resulting  interest:  Noel  v,  Noel,  1-423. 

42.  Unless  the  trust  arises  on  the  face  of 
the  deed  itself,  proof  thereof  must  be  clear 
and  conclusive:  Olive  v,  Dougherty,  3  G.  Gr., 
371. 

43.  One  who  seeks  to  overturn  a  legal  title 
must  have  proof  clear,  satisfactory  and  con- 
clusive, and  not  made  up  of  loose  and  random 
conversations :  Parker  v.  Pierce,  16-227. 

44.  In  order  to  divest  any  person  of  the 
legal  title  to  an  estate,  the  proof  should  be 
clear,  satisfactory  and  conclusive  of  the  right 
thereto  by  the  person  claiming  it :  Bradley  v, 
Bradley,  21-480. 

45.  A  party  seeking  to  establish  a  resulting 
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troBtee  of  the  legal  title  for  his  employer: 
Byington  v,  Moore,  61^470. 

16.  Where  one  person  having  wrongfully 
acquired  a  conTeyance  of  title  is  in  equity 
considered  to  hold  in  trust  for  another,  a 
demand  for  a  oonveyance  and  tender  of  the 
amount  necessary  to  be  paid  to  record  such 
conveyance  need  not  be  proved:  Harris  v. 
Stone,  8-822. 

17.  To  constitute  a  resulting  trust  the 
party  claiming  the  trust  must  have  paid  the 
consideration  for  the  land :  Holland  v.  Hens- 
ley,  4r-222. 

18.  A  resulting  trust  in  land  can  only  be 
established  by  proof  that  plaintiffs  money 
was  used  in  the  purchase  of  the  land :  Had- 
ley  V,  Stuart,  62-267. 

19.  Where  it  appeared  that  the  purchase 
money  was  not  paid  nor  tendered  by  the  per- 
son seeking  to  assert  the  trust,  to  the  person 
making  entry  of  the  land,  and  against  whom 
the  trust  was  sought  to  be  established,  Tield, 
that  the  trust  was  not  sufficiently  shown : 
Olive  V,  Dougherty,  3  G.  Gr.,  871. 

20.  Payment  or  advance  of  money  after 
the  purchase  will  not  raise  a  resulting  trust. 
To  allow  it  to  do  so  would  be  in  conflict  with 
the  statute  of  frauds :  Tbid, 

21.  The  rule  that  where  real  estate  is  pur- 
chased by  one  person  for  another,  and  the 
title  is  taken  in  the  name  of  the  first,  an  im- 
plied or  constructive  trust  arises  in  favor  of 
the  latter,  is  not  applicable  to  a  case  where 
the  person  for  whose  benefit  the  purchase 
was  made  did  not  advance  the  money  prior 
to  the  purchase,  but  merely  employed  an- 
other by  parol  as  an  agent  to  purchase  real 
property  for  him,  and  the  person  thus  em- 
ployed purchased  the  land  in  his  own  name, 
and  no  part  of  the  purchase  money  was  paid 
by  the  principal,  and  the  agent  denies  the 
trust ;  in  such  case  parol  evidence  cannot  be 
admitted  without  violating  the  statute  of 
frauds :  Burden  v,  Sheridan,  86-125. 

22.  An  agreement  on  the  part  of  a  person 
making  an  entry  of  public  lands,  to  make 
such  entry  in  part  for  the  benefit  of  another 
for  an  agreed  consideration,  gives  rise  to  a  re- 
sulting trust  which  may  be  proved  by  parol 
evidence :  Mclntire  v.  Skinner,  4  G.  Gr. ,  89. 

28.  Where  a  claim  upon  public  lands  was 
relinquished  to  another  upon  consideration 
that  the  latter  should  advance  the  purchase 


money  and  convey  half  of  it  after  such  entry 
to  the  former  upon  the  refunding  of  his  por- 
tion of  the  entrance  money,  held,  that  the 
person  making  the  entry  took  the  property 
charged  with  a  resulting  trust,  and  that 
such  trust  was  not  rendered  invalid  by  the 
statute  of  frauds :  Brooks  v,  Ellis,  8  G.  Gr., 
527. 

24.  Evidence  in  a  particular  case,  Tield 
not  to  show  entry  of  public  lands  with  money 
of  plaintiff  under  such  circumstances  as  to 
raise  an  implied  trust  on  the  part  of  the  per- 
son making  the  entry :  Testerment  v,  Perkins, 
8G.  Gr.,  209. 

Further  as  to  entry  of  public  lands  in  trust, 
see  PUBUC  Lands,  §§  28-81. 

25.  A  widow  who  has,  with  funds  of  her 
deceased  husband,  procured  the  title  to  lands 
to  be  taken  to  herself,  will  be  held  a  trustee 
of  the  title  for  the  benefit  of  the  heirs :  Fox 
V.  Doherty,  30-834. 

26.  The  redemption  of  real  property  made 
by  an  executrix  out  of  money  belonging  to 
the  estate  will  be  held  by  her  in  trust  for  the 
estate :  McCrory  v.  Foster,  1-271. 

27.  In  cases  of  lore  and  affection:  While 
proof  that  purchase  money  for  land  is  fur- 
nished by  one  and  conveyance  made  to  an- 
other is  sufficient  to  create  an  implied  trust 
in  favor  of  the  former,  yet  where  the  pur- 
chaser stands  in  the  place  of  parent  or  hus- 
band to  the  one  in  whose  name  title  is  taken, 
a  counter-presumption  arises  that  the  con- 
veyance is  made  from  motives  of  natural 
love  and  affection,  and  such  presumption 
must  be  removed  before  the  implied  trust  is 
established :  Andreu)S  v,  Oxley,  88-578. 

28.  The  mere  fact  that  a  father  purchases 
land  and  has  it  deeded  to  a  minor  child  will 
not  of  itself  constitute  such  child  a  trustee 
for  his  benefit:  McOinnis  v.  EdgeU,  39-419. 

20.  Adraneement:  Where  upon  the  pur- 
chase of  property  one  pays  the  consideration 
and  another  takes  the  legal  title,  there  arises 
a  resulting  trust  in  favor  of  the  former.  But 
if  the  party  paying  the  consideration  is  under 
obligation,  naturally  or  morally,  to  provide 
for  the  person  who  takes  the  legal  title,  the 
transaction  will  be  regarded  prima  facie  as 
an  advancement,  and  the  burden  rests  on  the 
one  who  seeks  to  establish  the  trust  to  over- 
come the  presumption  in  favor  of  the  legal 
title  by  sufficient  evidence.    While  this  pre- 
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Bomption  is  strong  it  is  not  conclusive :  Cot'- 
ton  V,  Wood,  25-48. 

80.  Where  a  father  made  a  conYejanoe  of 
lands  held  by  him,  directly  to  his  children, 
and  acknowledged  it  and  placed  it  upon 
record,  held,  that  it  was  an  advancement: 
Cecil  V,  Beaver,  28-241. 

81.  It  seems  that  parol  evidence  of  the 
father  would  not  be  admissible  to  show  his 
previous  intention  and  create  a  resulting 
trust  in  his  favor :  Ibid. 

32.  Where  a  father  purchases  land  and 
pays  for  it,  but  has  the  title  taken  in  the 
name  of  his  children,  the  presumption  is  that 
it  IS  an  advancement  to  them  and  not  a  trust 
in  favor  of  the  father.  But  this  presumption 
may  be  overcome  by  satisfactory  evidence  of 
the  contrary  intention :  Ibid. 

Further  as  to  advancements,  see  Convey- 
ances, §§  130-132;  Estates  of  Decedents, 
§§  268-272. 

88.  In  personal  property:  Where  a  note 
and  mortgage  were  executed  by  a  p£U*ent  to 
a  third  person  with  the  parol  agreement  that 
it  should  be  held  for  the  benefit  of  the  child 
of  the  mortgagor,  held,  that  a  trust  was 
thereby  created  which  was  not  affected  by 
the  statutory  provision  as  to  declarations  of 
trust  (Code,  g  1934).  A  trust  relating  to  a 
diose  in  action  and  not  to  real  estate  is 
not  within  the  purview  of  this  statutory  pro- 
vision. In  such  case  the  person  for  whose 
benefit  the  trust  is  made  might  maintain  an 
action  thereon  in  his  own  name :  Patterson 
V,  MiUs,  69-755. 

84.  The  statutory  provision  just  referred 
to  does  not  relate  to  the  creation  of  a  trust  in 
personal  property,  which  may  be  in  parol : 
AUen  V.  Withrow,  110  U.  S.,  119. 

85.  Parol  eTidence:  In  the  absence  of  any 
allegation  of  fraud,  abuse  of  confidence  or 
mistake,  it  is  doubtful  whether  parol  evi- 
dence is  admissible  to  establish  a  trust  in  de- 
fendant in  favor  of  plaintiff  in  property  held 
by  defendant  by  an  absolute  deed  from  a 
third  party.  Therefore,  where  the  purchaser 
of  land  procured  a  portion  thereof  to  be  con- 
veyed to  his  minor  child  in  fee,  and  after- 
wards had  himself  appointed  guardian  of 
such  child  for  the  purpose  of  effecting  an  in- 
cumbrance of  the  property  under  the  allega- 
tion that  it  was  necessary  to  do  so  to  preserve 
and  improve  it,  field,  that  he  could  not  after- 


wards have  the  title  declared  to  be  in  such 
child  in  trust  for  himself :  Kramer  v.  Kramer, 
68-567. 

86.  An  instrument  which  purports  to  be 
an  absolute  conveyance,  and  is  shown  to 
have  been  intended  as  such,  must  be  treated 
as  absolute  unless  obtained  by  fraud,  and  it 
is  not  competent  by  parol  evidence  to  show 
a  secret  i  eservation,  or  charge  the  grantee 
with  a  secret  trust  in  favor  of  the  grantor 
with  reference  to  the  property:  Onaig  v, 
Merrill,  69-733. 

87.  Parol  evidence  is  always  admissible  to 
prove  those  facts  which  cause  the  transaction 
to  assume  the  character  of  an  implied  or  re- 
sulting trust :  Bryant  v,  Hendricks,  5-256. 

88.  Parol  evidence  is  admissible  to  show 
that  a  legal  title  in  one  paity  is  held  by  him 
in  trust  for  another :  Kincell  v.  Fddman,  22- 
363. 

89.  A  trust  may  be  established  by  parol 
testimony  as  against  the  recitals  of  a  deed 
absolute  in  form,  but  such  testimony  should 
be  received  with  great  caution:  Cooper  r. 
Sked,  14-578. 

That  parol  evidence  is  admissible  to  show 
a  deed  absolute  in  form  to  be  a  mortgage, 
see  Mortgages,  II. 

40.  Snffieiency  of  evidence:  A  trust  will 
not  be  implied  by  law  nor  presumed,  except 
in  case  where  it  is  supported  by  strong  cir- 
cumstances showing  that  a  trust  was  in- 
tended by  the  parties :  Brace  v.  Beid,  3  G. 
Gr.,  422. 

41.  Parol  testimony  to  establish  a  resulting 
trust  should  be  received  with  great  caution, 
and  should  be  clear  and  such  as  goes  dis- 
tinctly to  prove  the  facts  necessary  to  create 
such  resulting  interest:  Noel  v.  Noel,  1-423. 

42.  Unless  the  trust  arises  on  the  face  of 
the  deed  itself,  proof  thereof  must  be  clear 
and  conclusive:  Olive  u.  Dougherty,  3  G.  Gr., 
371. 

48.  One  who  seeks  to  overturn  a  legal  title 
must  have  proof  clear,  satisfactory  and  con- 
clusive, and  not  made  up  of  loose  and  random 
conversations :  Parker  v.  Pierce,  16-227. 

44.  In  order  to  divest  any  person  of  the 
legal  title  to  an  estate,  the  proof  should  bo 
clear,  satisfactory  and  conclusive  of  the  right 
thereto  by  the  person  claiming  it :  Bradley  v, 
Bradley,  21-480. 

45.  A  party  seeking  to  establish  a  resulting 
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trust  has  the  burden  of  proof  and  must  es- 
tablish it  by  evidence  which  is  clear,  satis- 
factory and  conclusiTe,  and  not  by  loose  and 
random  conversations:  Robinson  v.  Robin- 
son,  23-427;  Maple  v.  Nelson,  31-322. 

46.  To  establish  a  parol  trust  the  evidence 
must  be  clear,  satisfactory  and  conclusive: 
Monroe  v.  Graves,  23-597;  Trout  t\  Trout, 
44-471;  Peters  t\  Jone^,  35-512;  Shepard  t\ 
Pratt,  82-296;  Burjis  v.  Bynie,  45-285; 
Childs  V.  Oriswold,  19-362;  MacGregor  v. 
Gardner,  14-326 ;  Nelson  v.  Worrall,  20-469 ; 
Sunderland  v.  Sunderland,  19-325;  Allen  v. 
Withrow,  110  U.  S.,  119. 

47.  Declarations  of  the  grantor  to  be  ad- 
missible must  be  made  at  tlie  time  the  tnast 
was  created  and  while  he  retains  an  interest 
in  the  property.  Declarations  of  a  purpose 
to  create  a  trust,  not  carried  out,  are  of  no 
value,  nor  arc  direct  promises  to  that  effect 
which  do  not  amoiyit  to  a  contract :  Allen  v. 
Withrow,  110  U.  S.,  119. 

48.  Burden  of  proof:  Wliere  a  party 
claims  that  another  holds  as  trustee  in  con- 
flict with  the  legal  title  in  the  latter,  the 
burden  of  proof  is  upon  him  to  establish  such 
right  in  opposition  to  the  legal  title :  Harris 
V,  Stone,  15-273 ;  Shepard  v.  Pratt,  32-296. 

49.  Laches:  Long  and  unexplained  delay 
is  a  material  circumstance  against  the  estab- 
lishment of  implied  trusts  in  real  estate  by 
parol  evidence:  Sunderland  v,  Sunderland, 
19-325. 

50.  When  such  a  trust  is  set  up  many 
years  after  its  alleged  creation,  the  decease  of 
-the  parties  and  distribution  of  the  property, 
during  which  period  the  holder  of  the  legal 
title  has  held  continuous  possession,  and  the 
claimants  of  the  equitable  title  have  known 
their  rights,  evidence  of  verbal  conversations 
between  the  deceased  parties  will  not  justify 
the  enforcement  of  the  trust :  Nelson  v.  Wor- 
rall, 20-469. 

51.  Long  and  unexplained  delay  in  a  cer- 
tain claim  is  a  strong  circumstance  against 
it :  Maple  i\  Nelson,  31-322. 

52.  Limitation  of  action:  The  statute  of 
limitations  runs  against  a  trust  arising  by  op- 
eration of  law:  Humphreys  v.  Mat  toon,  43- 
556;  Harbour  V.  Rhinehart,  39-672. 

53.  Charitable  uses:  Where  land  was  con- 
veyed to  certain  persons  and  their  successors, 
as  trustees,  to  be  appointed,  regulated  and 


governed  in  a  stipulated  manner,  in  trust  for 
a  church  to  be  subsequently  organized  under 
a  certain  name,  and  the  grantor  died  before 
any  such  church  was  organized  or  the  trust- 
ees incorporated,  held,  that  as  the  object  of 
the  trust  was  not  in  esse  the  use  could  not 
pass  or  be  vested,  and  consequently  remained 
with  the  grantee  and  his  heirs,  and  a  subse- 
quent conveyance  by  such  heirs  defeated  the 
trust:  Marshall  v,  Chittenden,  3  G.  Or.,  382. 

54.  A  grant  to  trustees  for  the  use  and 
benefit  of  a  church  to  be  afterward  organ- 
ized, with  no  power  in  them  ito  create  a 
beneficiary  or  to  appropriate  the  land  or  fund 
for  any  purpose  until  such  organization,  will 
be  upheld  so  as  to  pass  the  title  if  such 
church  shall  afterwards  (in  this  Cfise  within 
seven  years)  be  so  incorporated  or  brought 
into  existence  as  to  acquire  and  own  prop- 
erty or  be  the  recipient  of  a  charity :  MUler 
V.  Chittenden,  2-315,  363;  S.  C,  4-252. 

55.  Where  a  devise  is  made  to  an  incor- 
porated society  for  charitable  pui*poses,  even 
though  no  trustees  are  appointed,  and  the 
society  is  incapable  of  taking  a  legal  estate, 
a  devise  will  be  considered  as  creating  a  trust 
in  the  property  in  the  hands  of  the  heirs 
which  a  court  of  equity  will  support  and  en- 
force :  Johnson  v,  Mayne,  4-180. 

56.  Property  of  religions  assoelations: 
While  the  religious  belief  of  the  grantor  of 
a  trust  for  religious  purpose  should  not  be 
inquired  into  for  the  purpose  of  ascertaining 
the  nature  and  extent  of  the  trust,  vet  the 
circumstances  surrounding  the  making  and 
a?ceptance  of  the  conveyance  may  be  in- 
quired into  to  ascertain  its  object :  First  C. 
P.  Church  V,  Congregational  Society,  23- 
567. 

57.  While  comts  will  not  enter  into  the 
examination  of  purely  theological  questions 
in  order  to  ascertain  the  proper  beneficiary 
of  a  resulting  trust,  yet  if  the  trust  was  cre- 
ated for  the  benefit  of  those  adhering  to  a 
particular  denomination,  courts  of  law  will 
accept  and  follow  the  determination  of  the 
proper  ecclesiastical  tribunals  as  to  who  are 
adhering  and  in  subordination  to  that  de- 
nomination :  Ibid. 

58.  Under  particular  facts,  held,  that  the 
title  of  a  priest  in  charge  to  property  held  in 
his  own  name  was  not  shown  to  be  held  in 
trust  for  his  church :  Moore  v.  Gross,  54-248. 
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59.  Equitable  jurisdiction;  cypres:  The 

exercise  of  jurisdiction  in  case  of  charitable 
trusts  is  not  dependent  upon  the  statute  of 
43d  Elizabeth,  commonly  known  as  the  stat- 
ute of  charitable  uses,  and  must  be  exercised 
judicially  and  not  as  a  prerogative  power : 
Miller  v.  Chittenden,  3-315,  369. 

6:).  If  the  intention  of  the  donor  can  be 
lejcally  executed,  whether  the  gift  is  to  a 
general  charity  or  specific  object,  it  will  be 
done,  but  if  this  cannot  be  accomplished  tlie 
claim  of  the  heir  will  not  be  defeated  by  ap- 
propriating the  property  to  another  and  dif- 
ferent object.  In  such  case  the  court  will 
execute  the  will  of  the  benevolent  donor,  but 
cannot  create  an  object  or  pei-son  or  class  of 
persons  on  whom  to  confer  the  gift.  There- 
fore, the  doctrine  of  cy  pres,  at  least  in  its 
original  form,  has  no  application  in  this 
country:  Ibid. 

61.  While  courts  of  equity  favor  such 
grants  and  will  not  permit  the  same  to  fail 
for  the  want  of  trustees,  but  will  supply 
their  places  and  guard  the  execution  of  the 
trust,  yet  legal  principles  must  be  i)reserved 
and  the  rights  of  parties  protected:  Ihid.^ 
370. 

G2.  Our  courts  of  chancery  have  no  other 
than  judicial  power,  and  consequently  liave 
no  jurisdiction  to  administer  trusts  under  the 
prerogative  power  exercised  by  such  courts 
in  England  by  virtue  of  the  appointment  of 
the  crown  as  parens  patricB.  If  the  testator 
ineffectually  dedicates  his  property  to  char- 
ity, or  in  such  manner  that  the  trust  is  void, 
the  state  has  no  prerogative  right  to  inter- 
fere and  dispose  of  the  property  as  the  king 
of  England  has  been  permitted  to  do :  Lepage 
V,  McNamara,  5-124. 

63.  Endowmeut  note:  A  note,  given  by 
way  of  endowment  to  a  collegiate  institution, 
is  held  as  a  trust  fund  by  the  institution  and 
cannot  be  appropriated  to  purposes  not  con- 
templated by  the  trust,  and  cannot  be  made 
subject  to  the  general  debts  of  the  institu- 
tion: Ingham  v,  Diidley,  60-16. 

IL  KiQHTS  OF  parties;  execution  of 

THE    POWEK. 

64.  Interest  of  trnstee:  Where  property 
was  conveyed  to  the  wife  in  order  to  vest  in 
her  the  legal  title  in  case  of  the  death  of  the 


husband,  but  under  an  agreement  that  she 
should  convey  the  same  to  her  husband  upon 
his  request,  held,  that  she  had  no  beneficial 
interest  that  would  descend  to  her  heirs 
against  the  will  of  her  husband :  Cotton  v. 
Wood,  25-48. 

65.  Where  a  husband  held  in  his  own 
name  property  which  in  fact  belonged  to  his 
wife,  and,  while  it  so  stood  in  his  name,  was 
accepted  on  the  strength  of  that  fact  as 
surety  for  a  third  party,  and  subsequently, 
before  judgment  was  rendered  on  the  secured 
debt,  conveyed  the  title  to  his  wife,  held, 
that  the  property  could  not  be  subjected  to 
the  payment  of  such  judgment :  Croiise  v. 
Morse,  49-382. 

66.  An  indebtedness  of  a  person  who  is  to 
be  benefited  by  a  trust  cannot  be  used  as  a 
set-off  in  an  action  by  the  trustee  to  recover 
a  portion  of  the  trust  fund :  Davis  v.  Musca- 
tine County,  Mor.,  161. 

6  7.  Where  land  was  entered  by  the  county 
judge  for  town  purposes,  held,  that  being  a 
naked  trustee  an  action  against  him  in  re- 
gard to  the  title  to  the  property  without 
joining  the  municipal  corporation  for  which 
the  proi)erty  was  entered  could  not  be  main- 
tained: Graves  v.  Steel,  4  G.  Gr.,  377. 

68.  Liability  of  trnstee:  Under  the  cir- 
cumstances of  a  particular  case,  held,  that 
the  trustees  had  not  rendered  themselves 
pei-sonally  liable  for  the  payment  of  a  claim 
against  the  party  who  had  conveyed  them 
property  in  trust  for  the  payment  of  debts : 
Faber  v.  Finch,  12-95. 

69.  Accepting  payment:  A  trustee  named 
in  a  deed  intended  to  secure  the  payment  of 
money  and  for  no  other  purpose  does  not 
possess  power  to  receive  payment  except  the 
same  be  expressly  conferred  by  the  cieditor : 
Austin  V.  Thorp,  20-376. 

70.  Compromise:  A  trustee  under  the  ex- 
ercise of  reasonable  discretion  may  com- 
promise debts  or  actions:  3fitls  County  v. 
Burlington  <Sb  M.  R.  R.  Co.,  47-66. 

71.  Receipt :  A  receipt  by  a  trustee,  though 
signed  by  him  as  an  individual,  wnll  be  bind- 
ing on  the  beneficiaries,  if  it  fairly  appears 
from  the  receipt  itself  that  the  money  was 
received  by  the  trustee  as  such :  Thomassen 
V,  Van  Wyngaarden,  65-687. 

72.  Receiving  payment  of  note:  In  the 
absence  of  fraud  or  collusion,  the  trustee  be- 
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ing  the  legal  holder  of  a  note  executed  to 
him  as  trustee  can  receive  interest  due  or  to 
become  due  at  such  times  and  in  such 
amounts  as  he  deems  proper,  subject  to  being 
held  accountable  at  the  instance  of  the  bene- 
ficiaries for  the  fcdthful  performance  of  the 
trust:  Ibid, 

73.  Payee  not  responsible  for  appropria- 
tion: The  person  to  whom  a  note  is  executed 
as  trustee  for  beneficiaries  does  not  hold  a 
simple  or  dry  trust,  but  has  authority  to  re- 
ceive and  collect  the  interest  and  principal, 
and  the  person  paying  such  note  is  not  re- 
quired to  see  that  the  money  is  properly  ap- 
propriated to  the  beneficiary :  Ibid. 

74.  Execution  by  joint  trustees:  Where 
no  definite  provision  is  made  in  a  trust  deed, 
all  the  trustees  must  join  in  the  execution  of 
the  trust  unless  one  or  more  of  them  has  re- 
nounced the  same  or  has  been  discharged, 
but  if  the  grantor  in  a  trust  deed  expressly 
gives  the  power  to  either  of  them,  one  may 
proceed  with  its  execution,  especially  where 
the  other  has  removed  permanently  beyond 
the  jurisdiction  of  the  state :  Taylor  v.  Dick- 
iruton,  15-488. 

76.  A  conveyance  by  trustees  of  an  unin- 
corporated association  will  not  be  void  for 
the  reason  that  it  is  not  executed  by  all  of 
them,  but  if  the  trustees  were  duly  author- 
ized to  execute  such  conveyance,  it  will  in 
equity  be  treated  as  duly  executed  for  the 
purpose  of  preserving  the  rights  of  the  par- 
ties: Hubbard  v.  Oerman  Catholic  Congre- 
gatioHf  84-81. 

76.  In  a  particular  case,  Jield,  that  an  in- 
strument creating  a  trust  authorized  a  major- 
ity of  the  trustees  to  act  in  the  execution 
thereof:  Baimey  v,  Chittenden,  2  G.  Gr.,  165. 

77.  Execution  by  attorney:  In  such  case, 
held,  also,  that  an  instrument  creating  the 
trust  authorized  the  trustees  to  execute  their 
powers  through  an  attorney  duly  appointed 
by  them:  Ibid. 

78.  Execution  by  will:  The  power  re- 
lating to  a  trust  may  he  executed  by  a  will 
where  the  power  creating  the  trust  so  pro- 
vides, and  it  seems  that  where  no  form  for 
the  execution  of  the  power  is  prescribed  it 
may  be  executed  either  by  deed  or  will: 
Qui?in  V,  Shields,  63-129. 

79.  Exi'cution  by  sneeessor:  Where  the 
grant  in  a  trust  deed  was  to ,  sheriff, 


etc.,  and  his  successors  in  office,  held,  that 
a  trustee's  sale  by  a  succeeding  sheriff  in 
the  same  county  was  valid:  Beal  v,  Blair, 
38-318. 

80.  The  grantor  of  a  trast  estate  may  pro- 
vide in  the  instrument  creating  it  for  the 
succession  of  trustees  or  the  transfer  of  powers 
conferred  from  persons  or  classes  of  persons 
named  to  execute  the  trusts  to  others  desig- 
nated to  supersede  or  succeed  them.  If  the 
appointment  be  made  in  the  manner  pro- 
vided, the  new  trustee  will  thereby  be  clothed 
with  all  the  power  confen*ed  by  the  deed 
upon  the  person  or  persons  therein  desig- 
nated, and  a  sale  by  such  new  trustee  in  ac- 
cordance with  the  terms  of  the  deed  will  be 
valid :  Moore  v,  label,  40-388. 

81.  Death  of  trustee:  Where  the  object 
of  the  trust  was  not  accomplished,  held,  that 
the  death  of  the  trustee  did  not  terminate 
the  trust,  although  he  was  vested  with  dis- 
cretion in  the  nature  of  a  personal  trust  or 
confidence :  Riddle  v.  Cutter,  49-547. 

82.  Sale  on  credit:  While  it  is  true  gen- 
erally that  a  trustee  must  sell  for  cash  and 
cannot  sell  on  credit,  yet  he  may  properly,  in 
case  of  a  purchase  by  a  person  entitled  to 
have  the  proceeds  applied  to  the  extinguish- 
ment of  the  indebtedness,  accept  such  ex- 
tinguishment as  cash  payment:  Beal  v. 
Blair,  38-818. 

83.  Recitals  in  a  deed  made  by  the  trustee 
Hie  prima  facie  evidence  of  the  facts  recited 
so  far  as  material  to  the  execution  of  the 
trust  by  the  trustee :  Ibid. 

84.  Power  to  bind  by  trnst  deed  or  mort- 
gage: Power  given  to  trustees  to  sell  real 
property  for  the  purpose  of  paying  debta 
does  not  include  the  power  to  execute  a  trust 
deed  upon  the  property  for  the  purpose  of 
securing  such  debts:  Hubbard  v.  Oerman 
Catholic  Congregation,  34-31. 

85.  A  trustee  empowered  to  bind  property 
by  mortgage  cannot  do  so  in  his  individual 
capacity:  Gilbert  v.  Gilbert,  39-657. 

86.  There  is  a  difference  between  a  con- 
veyance which  vests  the  legal  title  in  the 
trustee  for  the  purpose  of  raising  a  fund  to 
pay  debts,  and  a  conveyance  to  a  trustee  for 
the  purpose  of  securing  a  debt  In  the 
former  the  title  will  pass,  although  the  con- 
veyance by  the  trustee  is  in  violation  of  the 
conditions  of  the  trust.     In  the  latter  the  title 
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will  not  pass  by  such  conveyance  unless  the 
terms  and  conditions  of  the  trust  have  been 
at  least  substantially  pursued :  Watej^man  v. 
Baldwin,  68-255. 

87.  Where  the  trustee  was  authorized  to 
sell  and  dispose  of  the  property  for  the  pur- 
pose of  paying  debts,  held,  that  a  mortgage 
of  the  property  for  the  purpose  of  raising 
money  to  pay  the  debts,  it  appearing  that 
such  a  method  of  raising  money  was  more 
advantageous  to  the  debtor  than  a  sale  of 
the  property  would  have  been,  was  valid: 
Ibid. 

88.  In  construing  a  power  it  is  proper  to 
ascertain  the  object  and  intent  of  the  maker, 
not  only  by  a  consideration  of  the  words  used 
in  the  instrument,  but  also  of  the  circum- 
stances surrounding  the  party  at  the  time  of 
the  execution  of  the  instrument :  Ibid, 

89.  Conyejance:  Where  trustees  were  not 
only  vested  with  power  to  sell  but  also  with 
the  l^al  title,  held,  that  it  was  not  necessary 
to  show  such  a  strict  compliance  with  the 
directions  of  the  power  as  would  be  neces- 
sary if  the  power  was  not  coupled  with  the 
title.  In  such  case  the  grantee  can  only  be 
divested  of  his  title  by  a  direct  proceeding  in 
chancery,  and  his  title  can  only  be  overcome 
by  a  paramount  antecedent  title :  Roivan  v. 
Lamb,  4  G.  Gr.,  468. 

90.  Purchaser  subject  to  trust:  Where  a 
purchaser  from  a  trustee  has  notice  of  the 
violation  of  the  trust  he  will  uot  be  regarded 
as  an  innocent  purchaser:  Hamilton  v, 
Walters,  3  G.  Gr.,  556. 

91.  A  purchaser  of  trust  property  from  the 
trustee,  with  knowledge  of  the  trust,  takes 
the  property  burdened  with  the  trusts  which 
attiiched  to  it  in  the  trustee's  hands :  Ryan  v. 
Doyle,  31-53. 

92.  The  purchaser  of  personal  property 
from  a  trustee  in  possession  takes  subject  to 
the  rights  of  the  real  ower:  Robinson  v, 
ChapUne,  9-01. 

93.  A  voluntary  conveyance  to  a  wife  of 
property  patented  to  the  husband  merely  in 
trust  for  his  assignees,  and  without  any  claim 
of  title  on  his  part,  gives  her  no  title  which 
can  be  enforced  against  her  husband's  as- 
signees in  possession :  McDanid  v.  Peahody, 
54-305. 

94.  While  the  advance  of  the  purchase 
money  of  property  may  create  a  resulting 


trust,  it  will  be  subject  to  the  rights  of 
others  and  cannot  intervene  to  defeat  prior 
and  superior  equities :  Sullivan  v.  McLenans, 
2-437. 

95.  A  parol  agreement  by  which  one  part- 
ner is  to  obtain  judgment  and  bid  in  real 
estate  in  his  own  name,  but  for  the  benefit 
of  the  partners,  cannot  be  enforced  against 
subsequent  bona  fide  purchasers  of  the  prop- 
erty, without  notice  thereof:  Seymour  v, 
Harrison,  20-693. 

96.  While  an  equitable  owner  may  recover 
against  the  trustee  in  damages  resulting 
from  a  wrongful  sale  and  conveyance  of  the 
trust  property  to  an  innocent  purchaser,  yet 
such  damages  will  be  no  more  than  nominal 
unless  it  is  averred  and  shown  that  the  value 
of  the  property  conveyed  was  in  excess  of 
the  lien  and  charges  of  the  trustee :  Davis  v, 
Barrett,  64-684. 

97.  Evidence  in  a  particular  case,  held 
sufficient  to  show  that  a  trustee  who  was 
agent  for  his  wife,  and  procured  a  transfer  to 
her  of  certain  stockholders'  interest  in  a  trust 
fund,  was  guilty  of  fraudulent  concealments 
and  representations,  of  which  his  wife  had 
Icnowledge,  and  such  transfer  was  therefore 
held  void :  Cleu>s  v,  Traer,  57-459. 

98.  In  such  case,  held  also,  that  the  stock- 
holders whose  interests  had  thus  been  fraud- 
ulently procured  might  maintain  action  for 
the  fraud  without  showing  a  rescission  of  the 
assignment  and  tender  of  the  amount  re- 
ceived in  consideration  thereof.  The  amount 
so  received  would,  as  made,  be  applied  as  a 
payment  on  the  full  stock  so  assigned :  Ibid. 

99.  Following,  trust  fund:  Where  parties 
were  entitled  to  the  income  arising  from  a 
trust  fund,  but  the  fund  itself  was  passed  to 
residuary  legatees,  held,  that  the  beneficia- 
ries of  the  income  could  not  inquire  into  the 
disposition  of  the  principal  of  the  trust  fund 
and  follow  it  into  land  in  wliich  it  had  been 
invested,  that  matter  being  for  the  residuary 
legatee :  MacGregor  v.  MacOregor,  9-65. 

100.  Tlie  rule  that  a  purchaser  of  property 
from  a  trustee  is  bound  to  see  to  a  proper  ap- 
plication of  the  purchase  money  applies  only 
to  tinists  absolute  upon  their  face  and  created 
not  as  security  simply,  but  to  raise  a  fund 
for  the  payment  of  existing  debts:  Newman 
r.  Samuels,  17-528. 

101.  Where  a  creditor  who  is  secured  by  a 
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trust  deed  assents  to  the  sale  of  the  trust 
property,  and  a  diversion  of  the  proceeds 
thereof  to  other  purposes  than  the  payment  of 
his  claim,  he  waives  his  lien  and  is  estopped 
from  asserting  it  against  the  purchaser  of 
the  property :  Ibid, 

102.  In  an  action  by  a  county  against  a 
defendant  who  was  a  partner  in  business 
with  its  defaulting  treasurer,  to  establish  a 
trust  in  lands  standing  in  defendant's  name 
as  having  been  bought  with  county  funds, 
Tield,  that  it  not  appearing  but  that  all  the 
money  wrongfully  invested  in  this  manner, 
if  any,  had  been  paid  back  and  that  defend- 
ant had  no  knowledge  of  the  wrongful  use 
of  the  county  ^nds,  the  action  could  not  be 
sustained:  Marshall  County  v,  Baum,  5&- 
528. 

108.  Declarations  of  decedent  to  the  effect 
that  he  intended  to  pay  to  certain  creditors 
certain  amounts  out  of  the  proceeds  of  sales 
of  certain  personal  property,  Jield  insufficient 
to  charge  the  proceeds  of  such  property  with 
a  lien  in  his  executor's  hands  in  favor  of 
such  creditors :  CooA;  v.  Black,  54-693. 

104.  Where  the  legal  title  is  vested  in  the 
trustee  for  the  purpose  of  raising  funds  to 
pay  debts,  a  charge  is  thereby  created  which 
can  be  enforced  by  creditors,  although  the 
trustee  should  refuse  to  execute  the  trust. 
Under  such  a  power  a  purchaser  from  the 
trustee,  in  the  absence  of  fraud,  would  ob- 
tain a  good  and  perfect  title,  although  the 
trustee  should  fail  to  apply  the  money  re- 
ceived to  the  purposes  of  the  trust :  Pike  v. 
Baldwin,  6&-268. 

105.  Where  a  person  advanced  to  another 
a  sum  used  in  purchasing  land,  and  after- 
ward such  land  was  sold  and  a  mortgage  for 
a  portion  of  the  value  was  taken  by  the 
person  to  whom  the  advance  was  made,  held, 
that  in  a  court  of  equity  having  jurisdiction 
of  such  person  and  of  the  fund,  a  payment 
to  the  one  making  the  advancement  would 
be  ordered,  although  there  was  no  lien: 
Stucker  v\  Yoder,  33-177. 

106.  Garnislimeut  of  trustee:  The  trustee 
in  a  deed  of  trust  is  subject  to  garnishment 
for  the  balance  remaining  in  his  hands  after 
the  set-off  of  the  second  debt :  Cook  v.  Dillon^ 
9-407. 

107.  Under  peculiar  facts,  held,  that  a 
trustee  to  whom  a  certain  bond  was  delivered, 


in  pursuance  of  a  contract,  to  be  delivered 
to  the  stockholders  of  a  corporation,  wa& 
subject  to  garnishment  under  judgment 
against  the  corporation:  Warren  v.  Booth, 
51-215. 

108.  Where  a  party  holding  land  in  trust 
for  the  payment  of  a  judgment  realized  cer- 
tain money  thereon  by  mortgage,  held,  that 
upon  garnishment  by  the  judgment  creditor 
he  could  not  set  off  the  payment  of  taxes, 
etc.,  made  by  him  on  the  land  before  raising 
the  money  thereon  by  mortgage,  as  he  should 
have  satisfied  the  same  out  of  the  proceeds 
of  such  mortgage:  Briggs  v.  Wilder,  58-311. 

109.  Purchase  by  trustee:  Where  the 
trustee  becomes  himself  the  purchaser,  the 
cestui  que  trust  is  entitled  in  a  court  of 
equity  to  set  aside  the  purchase  and  have  the 
property  re-exposed  to  sale  without  regard 
to  whether  the  purchaser  be  in  fact  innocent 
or  not :  Bank  of  Old  Dominion  v.  Dubuque 

\<S:P,R,  Co.,  8-277. 

110.  Under  such  circumstances  the  sale 
should  be  set  aside  whether  it  was  advanta- 
geous to  the  trustee  or  not:  Sypher  r. 
McHenry,  18-232. 

111.  Equity  prohibits  a  party  from  pur- 
chasing on  his  own  account  that  which  his 
duty  or  trust  requires  him  to  sell  on  account 
of  another,  and  from  purchasing  on  account 
of  another  that  which  he  sells  on  his  own 
account.  A  trustee  is  incapable  of  purchas- 
ing property  for  which  he  acts  representa- 
tively or  in  which  he  has  title  for  another  l 
MacOregor  v.  Gardner,  14^326. 

112.  A  trustee  or  agent  cannot  take  the 
law  into  his  own  hands  and  sell  the  land  of 
his  cestui  que  trust  to  himself,  and  then  ask 
to  hold  the  same  as  security  for  advances 
made  when  there  was  no  previous  consent,, 
no  consideration,  or  no  such  acquiescence  or 
laches  as  to  debar  the  person  beneficially  in- 
terested: Clark  V.  Lee,  14-425. 

1 13.  The  purchase  of  property  by  a  trustee 
of  his  cestui  que  trust  is  voidable  in  equity  at 
the  election  of  the  latter.  Such  transaction 
will  be  set  aside  upon  a  very  slight  showing 
of  advantage,  or  of  bad  faith,  but  when  it  ia 
clear  that  the  cestui  que  trust  intended  the 
sale,  and  there  is  no  fraud,  concealment 
or  advantage,  the  purchase  will  be  upheld 
and  enforced :  Buell  v.  Buckingham^  16-284. 

1 1 4.  A  creditor  who  is  made  the  trustee  of 
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his  debtor's  real  estate  for  the  purpose  of  sale 
and  discharge  of  prior  liens  thereon  and  then 
his  own  does  not  occupy  such  a  trust  posi- 
tion as  will  prevent  a  recovery  of  the  full 
amount  due  on  a  lien  which  he  had  pur- 
chased at  a  discount  before  the  creation  of 
the  trust,  but  which  was  not  assigned  to  him 
imtil  after  the  trust  conveyance  was  exe- 
cuted :  First  Nat.  Bank  v,  Owen,  23-185. 

11 5.  Where  the  trustee  by  unfounded  rep- 
resentations induced  the  owner  to  allow  land 
covered  by  a  trust  deed  to  be  sold  under  the 
deed,  with  the  agreement  that  it  should  be 
bid  in  by  the  trustee  and  held  subject  to  re- 
demption by  the  owner,  held,  that  the  trustee 
thus  purchasing  did  so  for  the  benefit  of  such 
owner  and  could  not  claim  an  indefeasible 
title:  Phillips  V.  Potter,  32-589. 

116.  A  conveyance  by  the  trustee  of  the 
trust  property  to  himself  is  voidable  as 
against  a  cestui  que  trust,  but  valid  as  to  all 
other  persons:  Miller  v.  lovoa  Land  Co.,  56- 

117.  Where  the  trustee  acting  for  another 
sells  the  estate  and  becomes  interested  in  the 
purchase,  the  cestui  que  tnuft  is  entitled  in  a 
court  of  equity  to  have  the  purchase  set 
aside  and  the  property  resold,  and  a  compro- 
mise made  with  such  cestui  que  trust  after 
the  sale,  and  without  knowledge  on  the  part 
of  the  latter  that  the  purchase  was  in  the  in- 
terest of  the  trustee,  will  not  defeat  the  right 
to  have  the  sale  set  aside  when  such  interest 
becomes  known:  Pearson  v.  Taylor,  87-831. 

11&  Where  a  trustee  is  charged  with  the 
duty  of  selling  trust  property,  he  should  sell 
it  for  the  best  price  he  can  properly  obtain, 
and  cannot  become  a  buyer  at  his  own  sale 
without  occupying  a  position  inconsistent 
with  his  duty  as  trustee,  and  such  a  sale 
may  be  set  aside  at  the  option  of  the  benefi- 
ciary. So  held  in  case  of  a  purchase  of  real 
estate  by  an  administrator  at  his  own  sale : 
Harthman  v.  Slonaker,  53-467. 

119.  In  the  absence  of  bad  faith  an  ad- 
ministratrix may  acquire  from  a  bona  fide 
purchaser  at  the  sheriff's  sale  of  property  of 
the  estate  a  good  title,  and  while  a  purchase 
by  an  administrator  at  such  sale  is  voidable 
on  the  application  of  parties  interested  made 
in  a  reasonable  time,  yet  if  no  such  objection 
is  made  the  administrator  acquires  a  good 
title,  and  the  fact  of  his  purchase  cannot  be 


set  up  as  against  the  title  conveyed  by  him  to 
a  co-administrator:  Welch  v.  McGrath,  5ft-519. 

120.  Compensation:  Where  one  took  title 
to  a  farm  and  held  it  for  the  purpose  of  sale 
and  the  payment  of  certiyin  debts  from  the 
proceeds,  held,  that  he  was  not  entitled  to 
compensation  by  way  of  commission,  as  it 
appeared  from  the  facts  and  circumstances 
that  a  charge  of  such  a  nature  was  not  con- 
templated by  either  party :  First  Nat.  Bank 
V.  Owen,  23-185. 

121.  The  terms  of  a  moitgage  given  to  se- 
cure a  bond  of  a  railroad  corporation  as  to 
the  compensation  of  trustees  of  the  bond- 
holders, construed  in  a  particular  case ::  OiU- 
man  v.  Des  Moines  Valley  R.  Co.,  41-22.. 

122.  Chargeable  with  interest:  Where  a 
person  holding  the  estate  of  a  minor  in  a 
fiduciary  capacity  shows  himself  fraudu- 
lently reckless  or  careless  of  the  fund  com- 
mitted to  his  charge,  and  does  not  account 
for  interest,  and  without  proper  authority  in- 
fringes upon  the  property,  interest  com- 
pounded at  the  end  of  each  year  may  prop- 
erly be  allowed  at  the  rate  of  six  per  cent,  per 
annum :  Foteaux  v,  Lepage,  6-123. 

123.  Acconntiug  for  profits:  Where  an 
attorney  employed  to  act  for  one  having  an 
equitable  title  to  land  by  virtue  of  a  contract 
of  purchase,  procured  the  title  thereto  in  his 
own  name,  advancing  such  additional  funds 
as  were  necessary  to  complete  the  title,  and 
afterwards  sold  the  property  as  owner  and 
received  the  proceeds,  held,  that  he  was  not 
entitled  to  any  proportional  part  of  the 
profits  realized  in  such  transaction :  Bying- 
ton  V.  Moore,  62-470. 

124.  Taxes:  Where  the  trustee  disposes  of 
the  trust  property  as  his  own,  and  is  after- 
wards held  to  account  for  the  proceeds,  he 
cannot  claim  repayment  of  taxes  paid  by 
him  upon  such  proceeds :  Ibid. 

125.  Expenses:  Where  it  appeared  that 
the  trustee  had  paid  attorney's  fees  in  con- 
nection with  the  property  held  in  trust,  but 
it  did  not  appear  that  the  services  paid  for 
were  rendered  exclusively  in  relation  to  the 
trust,  held,  that  such  expenses  could  not  bo 
recovered  by  the  trustee :  Ibid. 

126.  Trustees  may  always  be  allowed  their 
proper  expenditures  made  in  the  execution 
of  their  trust :  Tuttle  v.  Independent  School 
Dist.,  62-422. 
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127.  Where  the  grantor  in  a  trust  deed  has 
agreed  that  the  property  shall  he  insured  in 
his  naiTie  and  for  his  benefit,  the  charges 
therefor  may  properly  be  included  with  the 
indebtedness  secured  by  such  deed,  together 
with  interest  thereon  from  time  of  payment : 
FocUer  v.  Beach,  83-187. 

128.  Where  it  is  found  that  liability  has 
been  incurred  by  a  trustee  in  perfecting  the 
trust  estate,  his  claim  therefor  may  be  or- 
dered satisfied  directly  out  of  the  trust  prop- 
erty :  Smith  v.  Walker,  49-280. 

129.  A  trustee  authorized  to  collect  cer- 
tain policies  of  insurance  and  apply  the  pro- 
ceeds in  a  particular  manner  after  deducting 
reasonable  expenses  of  collecting,  etc.,  held 
justified,  under  the  circumstances,  in  placing 
the  claims  in  the  hands  of  an  attorney  and 
paying  fees  thereon,  though  suit  was  finally 
brought  on  only  one  of  the  claims :  Abbott 
V,  Downer,  54-687. 

180.  A  party  holding  property  through  his 
own  fraud  in  trust  for  anothor,  and  selling 
the  same  and  taking  purchase  money  notes, 
must  account  for  interest  at  the  rate  borne  by 
the  notes,  and  cannot  set  off  expenses  of  liti- 
gation in  enforcing  payment  for  the  property 
against  the  parties  to  whom  it  was  sold: 
Munson  v,  Plummer,  59-186, 

181.  Adyances:  Where  a  trustee  of  a  char- 
itable trust  made  advances  for  the  benefit  of 
the  trust,  held,  that  he  acquired  no  lien  for 
the  advances  thus  made  which  might  be  en- 
forced by  foreclosure  and  sale  of  the  trust 
property.  The  destruction  of  a  charitable  or 
religious  trust  by  a  sale  is  not  an  incident 
which  usually  attaches  to  such  a  ti*ust: 
French  v.  Trustees  of  Oriswold  College,  60- 
482. 

182.  Under  the  facts  of  a  particular  case, 
hdd,  that  the  trustee  did  not  make  the  ad- 
vances in  the  belief  that  he  was  acquiring  a 
lien  upon  the  property,  and  that  such  lien 
would  not  be  raised  by  law :  Ibid. 

III.  Tbust  deeds  and   sales  there- 
under. 

As  to  foreclosure  of  deeds  of  trust  as  mort- 
gages, see  Mortgages. 

183.  Legal  title:  A  deed  of  trust  places 
the  legal  title  in  the  trustee :  Devin  v.  Hen- 
dershott,  32-192. 


134.  Foreclosare:  In  an  action  by  the 
beneficiary  to  foreclose  a  tiiist  deed,  the 
trustee  of  the  legal  title  is  a  necessary  party : 
Tucker  v.  Silver,  9-261. 

185.  Gonreyance  ad  secnrlty  to  trustee: 
In  order  to  constitute  a  trust  deed  it  is  not 
necessary  that  the  trust  declared  be  for  the 
benefit  of  another.  It  may  confer  upon  the 
debtor  himself,  as  trustee,  the  authority  to 
seU  and  apply  the  proceeds  on  the  debt :  Fan- 
ning V.  Kerr,  7-450. 

186.  Rights  at  Ian:  Where  a  trustee  exe- 
cutes a  trust  it  is  not  necessary  to  go  into  a 
court  of  equity  to  enforce  the  rights  of  par- 
ties beneficially  interested:  Clatissen  v.  La 
Franz,  1-226. 

187.  Rerocatlon:  The  omission  in  a  trust 
deed  of  any  power  of  revocation,  held  not  to 
render  the  trust  void  or  voidable  where  it 
appeared  that  it  was  the  intention  to  make 
it  irrevocable  at  the  election  of  the  donor,  it 
appearhig  also  that  the  deed  was  for  the 
donor^s  benefit,  and  that  the  donor  was  not 
capable  of  managing  his  property :  Riddie  v. 
Cutter,  49-647. 

138.  Beformatfon  for  mistake:  Where  it 
appeared  that  a  trust  deed  declaring  a  tem- 
porary trust,  and  contemplating  a  permanent 
one  to  be  subsequently  created,  did  not  con- 
tain the  full  agreement  of  the  parties,  a  cer- 
tain provision  having  been  omitted  by 
mistake  of  the  draughtsman,  held,  that  un- 
der the  prayer  for  general  relief  in  an  action 
to  set  the  same  aside,  the  court  might  reform 
the  deed  sind  declare  the  permanent  trust 
according  to  the  intention  of  the  parties: 
Ibid. 

139.  Sale  by  trustee:  Under  the  provis- 
ions of  the  Code  of  '51,  which  did  not  enu- 
merate deeds  of  trust  among  the  instruments 
which  could  only  be  foreclosed  by  action, 
held,  that  a  deed  of  trust  containing  power 
of  attorney  authorizing  the  trustee  to  sell 
might  be  executed  according  to  its  terms : 
Fanning  v,  Kerr,  7-450. 

140.  Trust  deed  as  security:  A  deed  of 
trust  with  power  of  sale  given  as  security  is 
in  legal  effect  a  mortgage:  Neioman  v.  Sam- 
uels;  17-528. 

141.  Married  women  as  trustees:  A  mar- 
ried woman  may  be  seized  of  property  in 
trust,  and  may  execute  a  trust  deed  without 
the  intervention  of  her  husband,  under  stat- 
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utory  proTisions:  Clausaen  v.  La  Franz,  1- 
226. 

142.  Title  of  trostee:  The  trustee  in  a 
trust  deed  does  not  stand  as  the  mere  agent 
of  the  parties,  but  is  a  middle  man  holding 
the  legal  title,  even  though  by  change  of  cir- 
cumstances it  has  become  impossible  for  him 
to  carry  out  the  trust  in  the  exact  method 
specified  in  the  deed:  Tucker  v.  Silver,  9- 
261. 

143.  Tender  to  trustee:  A  trustee  who  is 
about  to  sell  the  property  covered  by  the 
trust  deed,  and  has  the  deed  and  note  in  his 
own  hands  for  collection  and  foreclosure,  is 
a  proper  party  to  whom  tender  may  be  made : 
Hayward  v.  Munger,  14-516. 

144.  Redemption  from  sale:  A  sale  of 
property  under  a  power  in  a  trust  deed, 
without  the  intervention  of  judicial  proceed- 
ings, will  in  the  absence  of  a  statute  giving 
the  right  to  redeeni  after  sale,  or  some  ex- 
trinsic equity,  cut  off  the  right  of  redemption 
of  a  subsequent  mortgagee:  Ltnve  v,  Orin- 
nan,  1^193. 

14o«  Exemptions:  A  statute  exempting 
property  of  volunteers  in  the  military  service 
from  levy  or  sale,  held  not  to  include  sales 
made  under  trust  deeds:  Stefenbiel  v.  Oif- 
ford,  23-515. 

146.  Power  of  counsel:  Where  a  creditor 
secured  by  a  trust  deed  filed  his  claim  against 
the  estate  of  the  grantor,  which  was  allowed, 
and  the  trust  property  sold  under  order  of 
the  probata  court  and  the  property  conveyed 
both  by  the  administrator  and  the  trustee, 
held,  that  the  creditor  did  not  waive  his  lien 
under  the  trust  deed  by  such  proceeding, 
nor  was  it  competent  for  the  trustee  under 
the  deed  to  cancel  such  deed,  but  as  the 
trustee  was,  in  this  case,  also  the  attorney  or 
collecting  agent  of  the  creditor  at  the  time 
he  canceled  the  deed,  held,  that  his  act  in  so 
doing  was  binding  upon  the  creditor :  New- 
man V,  Samuels,  17-528. 

147.  Foreclosure  at  suit  of  parties  in- 
terested: The  refusal  of  the  trustee  being 
averred,  it  is  proper  for  any  party  interested 
to  bring  action  to  foreclose  the  deed  of  trust, 
and  this  is  true  even  though  the  trust  be  to 
secure  future  advances  upon  subscriptions 
not  made  when  the  deed  was  executed.  The 
fact  that  proof  of  the  lien  must  be  made  by 
parol  does  not  prevent  action  being  brought 
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upon  the  written  promise  to  repay :  WJiUe  v, 
Savery,  50-515. 

148.  There  being  no  restraining  clause  in  a 
deed  of  trust  given  to  secure  mortgage  cred- 
itors of  a  railroad,  upon  the  right  of  the 
coupon  holder  to  foreclose  for  failure  to  pay 
the  interest  becoming  due,  the  creditor  may 
do  so,  although  a  majority  of  the  bond- 
holders do  not  unite  in  the  suit,  nor  request 
the  trustee  to  bring  it:  Alexander  v.  Central 
R.  of  Iowa,  8  Dillon,  487. 

149.  A  provision  giving  a  majority  of  the 
bondholders,  on  default  of  payment  of  in- 
terest, the  option,  after  the  expiration  of  a 
year  from  default,  to  have  the  whole  princi- 
pal sum  become  due  at  once  and  the  mort- 
gage security  enforced  accordingly,  is  not 
inconsistent  with  the  unabridged  right  of 
any  coupon  holder  to  foreclose  for  interest : 
Ibid, 

150.  Where  the  trustee  refuses  to  bring 
suit,  plaintiffs  may  file  a  bill  for  themselves 
in  their  own  names,  making  the  trustee  a 
defendant:  Ibid. 

151.  If  plaintiff  elects  to  dismiss  the  bill 
as  to  the  trustee,  the  latter  may  be  made  a 
party  plaintiff  in  the  interest  of  all  the  bond- 
holders, but  he  cannot  appear  on  record  both 
as  plaintiff  and  defendant:  Ihid. 

152.  The  authority  in  a  deed  of  trust  to 
the  trustee  on  default  of  payment  of  interest, 
and  upon  the  written  request  of  a  majority 
of  the  bondholdei-s,  to  take  possession  of  the 
road,  to  operate  it,  and  to  receive  its  income, 
and  on  three  months'  notice  to  sell  the  same 
and  divide  the  proceeds  of  the  sale  pro  rata 
among  the  bondholders,  is  a  cumulative 
remedy  for  the  benefit  of  the  mortgage  cred- 
itors, and  does  not  exclude  their  right  to  re- 
sort to  the  judicial  tribunals  for  a  foreclosure, 
especially  as  the  laws  of  Iowa  forbid  sales 
under  powers  of  this  character  by  proceed- 
ings out  of  court :  Ihid, 

158.  Substitution  of  trostee:  Where  the 
deed  of  trust  directs  the  manner  of  its  exe- 
cution and  does  not  impose  upon  the  trustee 
any  exercise  of  judgment,  the  power  to  sell 
may  be  exercised  by  the  assignee :  Singleton 
V,  Scott,  11-589. 

154.  Execution  of  power:  A  special  au- 
thority must  be  strictly  construed  and  fol- 
lowed, and  where  a  power  of  sale  directs  a 
particular  mode  of  execution,*  such  mode 
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must  be  adopted:  Sears  v,  Livermore,  n- 
297. 

155.  One  who  takes  under  the  execution 
of  a  power  is  bound  to  look  for  and  under- 
stand the  extent  of  the  power,  and  see  that 
its  terms  are  complied  with.  Whether  the 
authority  has  been  properly  exercised  or  not 
is  a  matter  of  contract  and  not  of  jurisdiction 
as  in  case  of  judicial  sales :  Ibid. 

156.  A  failure  to  comply  with  the  express 
terms  upon  which  a  power  of  sale  is  con- 
ferred in  a  trust  deed  defeats  the  title  based 
thereon,  rendering  it  absolutely  void,  and  no 
action  at  law' or  in  equity  can  be  maintained 
by  the  purchaser  to  recover '  the  property : 
Gebhardv.  Battler,  40-152. 

157.  Where  the  conveyance  shows  upon 
its  face  that  it  is  given  in  security,  a  sale  by 
the  trustee  will  only  be  effectual  to  pass  title 
where  it  is  made  in  substantial  accord  with 
the  power  conferred  by  the  deed :  Ingle  v. 
Cvlbertaon,  4»-265. 

158.  A  court  should  hesitate  to  put  an  in- 
terpretation upon  a  trust  deed  that  would 
defeat  it  by  rendering  the  performance  of  its 
conditions  impossible.  Therefore,  where  a 
trust  deed  provided  for  a  sale  to  be  made  at 
the  court-house  door,  held^  that  a  sale  at  the 
door  of  a  building  used  as  a  court-house  was 
a  sufficient  compliance  with  the  conditions, 
it  appearing  that  the  county  had  no  other 
court-house,  and  that  this  building,  being 
used  for  holding  courts,  was  called  a  oourt- 
house :  Moore  v,  Id)€l,  40-383. 

159.  Where  a  discretion  is  vested  in  trust- 
ees as  to  the  mode  and  manner  and  power 
which  is  to  be  executed,  and  there  is  no  testi- 
mony showing  or  tending  to  show  actual 
fraud,  a  mistaken  exercise  of  judgment  in 
executing  the  discretionary  power  vested  in 
the  trustees  will  not  render  the  sale  abso- 
lutely void,  but  it  will  be  voidable  only  at 
the  option  of  the  parties  interested:  Ingle 
V,  Jones,  43-286;  Ingle  v.  Culbertson,  4^ 
365. 

160.  Therefore,  held,  that  a  sale  of  land  in 
three  different  counties  which  were  included 
in  two  distinct  trust  deeds,  to  secure  different 
debts,  such  sale  being  made  at  a  place  out- 
side of  the  state  and  upon  notice  by  publica- 
tion, was  not  void :  Ibid. 

161.  Notice:  Where  a  trust  deed  required 
that  before  sale  notice  should  be  given  by  . 


posting* 'on  the  front  door  of  the  hotel," 
held,  that  the  posting  of  the  notice  at  any 
other  place,  however  effective,  was  not  suffi- 
cient to  make  a  sale  thereunder  valid,  al- 
though the  proprietor  of  the  hotel  would  not 
permit  the  notice  to  be  posted  on  the  front 
door :  Sears  v.  Livermore,  17-297. 

162.  Where  a  trust  deed  required  publica- 
tion of  notice  of  sale  for  thirty  days,  held, 
that  a  weekly  publication  of  notice  each 
week  for  a  period  commencing  thirty  days 
before  the  proposed  day  of  sale  was  suffi- 
cient, and  that  it  was  not  necessary  that 
thirty  days  elapse  between  the  first  and  last 
publication.  ( Overruling  Armstrong  v.  Scott, 
3  G.  Gr.,  433):  Leffler  v.  Armstrong,  4-482. 

168.  Where  a  trust  deed  required  the 
trustee  before  sale  to  advertise  the  property 
in  some  newspaper  at  least  twenty  days, 
held,  that  notice  given  by  four  insertions  in 
a  weekly  paper,  the  first  being  more  than 
twenty  days  before  the  sale,  was  sufficient, 
and  that  notice  in  a  daily  paper  was  not  nec- 
essary* even  if  possible :  Campbell  v.  Tagge, 
30-305. 

164.  A  deed  of  trust  authorizing  adver- 
tisement of  a  sale  by  publication  in  a  news- 
paper, without  designating  the  name  thereof 
or  place  of  publication,  is  sufficiently  definite 
and  authorizes  the  trustee  to  select  the  paper 
in  which  the  publication  shall  be  made: 
Singleton  v.  Scott,  11-589. 

165.  Effect  of  sale;  dower  right:  The 
rights  of  the  husband,  as  such,  will  not  be 
affected  by  a  sale  of  his  wife's  property  un- 
der a  trust  deed  to  which  he  is  not  a  party, 
but  so  far  as  he  claims  under  his  deceased 
wife,  as  heir  or  devisee,  his  rights  will  be  cut 
off  by  a  valid  sale  under  the  trust  deed: 
Huston  V.  Seeley,  27-188. 

166.  In  such  cases  the  husband  cannot  re- 
deem from  sale  by  virtue  of  his  dower  inter- 
est, such  interest  being  in  no  way  affected 
by  the  sale  and  existing  as  before :  Ibid. 

167.  Execntion  of  deed:  Under  foreclos- 
ure of  a  trust  deed  providing  that  the  trustee 
shall  execute  a  deed  therefor  to  the  purchaser, 
to  pay  off  the  amount  secured  and  to  hold 
the  same  subject  to  the  order  of  the  grantor, 
held,  that  the  word  *'  same  '*  had  reference  t  J 
the  balance  of  the  money  and  not  to  the  deed, 
and  such  deed  was  properly  executed  and 
delivered  under  the  trust :  Ibid, 
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168.  Foreelosare:  Where  the  trustee  un- 
der a  trust  deed  advertised  the  property  for 
sale,  and  it  was  sought  to  enjoin  the  sale,  but 
such  proceeding  was  dismissed  and  the  sale 
ordered  to  proceed  under  the  trust  deed, 
held,  that  such  order  was  properly  made,  as 
there  could  properly  be  either  a  sale  under 
the  trust  deed  or  decree  and  special  execu- 
tion in  court :  Ibid, 

169.  Becitals  in  trustee's  deed,  executed 
in  the  exercise  of  the  power  conferred,  are 
prima  facie  evidence  of  the  facts  they  state: 
Ingle  v,  Jones,  43-286. 

170.  Sale  after  payment:  A  sale  of  prop- 
erty by  a  trustee  after  the  debt  secured  by 
the  deed  of  trust  has  been  fully  paid  is  abso- 
lutely void,  especially  as  between  the  trustee 
and  beneficiary :  Penny  v.  Cook,  19-538. 

171.  Talidity:  Sale  of  property  under  a 
power  in  a  deed  of  trust  held  not  to  be  in- 
valid by  reason  of  the  act  of  congress  relat- 
ing to  conveyance  to  disloyal  pennons,  so  as 
to  let  in  a  junior  incumbrancer  whose  equi- 
ties had  been  barred  by  such  sale :  Lowe  v. 
Qrinnan,  19-193. 

172.  As  between  the  beneficiary  and  the 
grantor  in  a  deed  of  trust,  a  sale  by  the 
trustee  to  the  beneficiary  is  not  to  be  assim- 
ilated to  a  sale  under  a  decree  of  court, 
cutting  off  and  necessarily  concluding  all 
antecedent  rights  and  equities:  Penny  v. 
Cook,  19^588. 

17S.  In  this  state  a  note  tainted  by  usury 
being  valid  and  enforcible  for  the  sum  actu- 
ally due  thereon,  a  sale  under  the  power 
ocmtained  in  a  trust  deed  securing  such  a 
note  is  valid :  Ibid. 

174.  When  the  debt  secured  by  deed  of 
trust  has  not  been  fully  paid,  the  power  of 
sale  is  not  fully  extinguished,  and  a  sale  by 
the  trustee  vests  the  title  in  the  purchaser ; 
bat  this  title  may  or  may  not  be  indefeasible : 
Ibid. 

175.  Setting  aside:  Sales  made  under 
powers  in  deeds  of  trust  are  jealously  watched 
by  the  courts,  and  when  the  powers  have 
been  fraudulently  or  oppressively  and  un- 
fairly or  irregularly  exercised,  the  owner  will 
be  allowed  to  come  in  and  impeach  the  sale 
and  redeem  the  property,  especially  where 
the  application  is  not  stale  and  the  property 
has  not  passed  into  the  hands  of  bona  fide 
porchasero:  Ibid, 


1 76.  A  sale  of  property  under  a  power  in  a 
trust  deed  will  not  be  set  aside  by  the  courts 
upon  light  and  trivial  grounds,  especially 
after  a  delay  of  three  years,  and  where  the 
alleged  irregularities  are  denied  under  oath : 
Langworthy  v,  Campbell,  19-568. 

177.  Where  the  original  purchaser  under  a 
trust  deed  foreclosure  sale  was  a  stranger  to 
the  transaction,  and  the  action  to  set  the  sale 
aside  was  not  brought  until  the  property  had 
been  sold  in  good  faith  to  another,  held,  that 
the  sale  would  not  be  set  aside  because  of  the 
gross  inadequacy  of  the  price,  or  because  the 
property  was  not  sold  en  masse,  or  because 
the  sale  was  not  adjourned  for  want  of  a 
large  attendance  or  adequate  bid,  or  because 
of  misstatements  in  the  notice  of  sale  re- 
specting the  amount  due,  there  being  no 
fraud  or  prejudice  to  plaintiff  in  such  mis- 
statements: Shine  V.  Hill,  28-264. 

178.  Sale  en  masse:  Where  the  deed  of 
ti'ust  does  not  direct  a  sale  in  parcels,  it  is 
not  the  duty  of  the  trustee  to  so  sell  if  there- 
by the  interest  of  the  debtor  would  be  preju- 
diced :  Singleton  v.  Scott,  11-589. 

1 79.  Where  lands  covered  by  a  trust  deed 
were  sold  en  masse,  there  being  no  direction 
in  the  deed  to  the  contrary,  and  it  not  appear- 
ing that  any  prejudice  resulted  therefrom^ 
held,  that  the  sale  could  not  be  set  aside  on 
that  account :  Ingle  v.  Jones,  43-286. 

180.  Inadequacy  of  price:  Gross  inade- 
quacy of  price  is  not  of  itself  sufficient  to  re- 
quire setting  aside  of  the  sale :  Singleton  v, 
Scott,  11-589. 

181.  Who  may  interfere:  A  party  who 
has  had  an  interest  in  lands  covered  by  a 
deed  of  trust  cannot,  after  conveyance  of 
such  interest  to  another,  intervene  in  an  ac- 
tion involving  the  title  of  the  purchaser  from 
the  trustee  and  set  up  facts  to  avoid  the  sale 
by  such  trustee,  being  in  no  manner  inter- 
ested in  the  relief  sought :  Ingle  v.  Jones,  48- 
286.       • 

182.  Tendering  bacit  purchase  money: 
A  party  who  seeks,  on  the  ground  of  illegal- 
ities in  the  method  of  sale,  to  avoid  the  sale 
of  land,  not  fraudulent  in  its  character,  made 
under  deed  of  trust,  must  tender  the  pur- 
chase money  and  subsequent  taxes  paid  by 
the  purchaser,  and  without  such  an  offer  to 
do  equity,  can  have  no  relief :  Ingle  v.  Cul- 
bertson,  48-265 ;  Ingle  v.  Jones,  46-286. 
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183.  Where  the  grantor  in  a  deed  of  trust 
sought  to  set  aside  a  sale  thereunder  to  re- 
cover rents  and  profits  received  by  the  pur- 
chaser in  such  sale,  hdd^  that  it  was  not 
error  in  the  court  to  allow  the  application 
by  such  purchaser  of  the  rents  and  profits 
received  by  him,  to  unpaid  notes  in  his  hands 
covered  by  a  deed  of  trust :  Edie  v.  Apple^ 
gate,  14-273. 

184.  Surplus:  Where  judgment  was  re- 
covered against  the  grantor  in  the  two  deeds 
of  trust  previously  executed,  and  afterward 
the  property  was  sold  under  a  second  deed, 
and  then  again  under  the  first  deed,  so  as 
to  leave  four  hundred  dollars  surplus  in 
the  hands  of  the  trustee  from  such  second 
sale,  held,  that  the  judgment  creditor  had  no 
claim  against  such  surplus,  but  that  the  pur- 
chaser under  the  first  sale  was  entitled 
thereto :  Chase  v,  Parker,  14-207. 
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.  L  GoMTRAcrrs  and  bonds  ;  rights  there- 
under. 

n.   False    and    FRAtTDULENT    RBPRBSBNTA- 
TIONS;  FRAUD. 

III.  Breach  of  oontr act  ;  demand  ;  tender  ; 

MEASURE  OF  REOOVERT. 

IV.  Rescission,  forfeiture  and  waiver. 
V.  Vendor's  uen. 

VI.  Personal   ll^ility   on  title  bond; 
foreclosure. 

As  to  sales  of  personal  property,  see  Sales. 

As  to  what  evidence  of  sole  of  land  is  re- 
quired under  the  Statute  of  Frauds,  see 
that  title. 

As  to  whether  crops  pass  by  a  sal^  of  the 
land,  see  Conveyances,  §§  197-199. 

As  to  contract  of  sale  by  agent,  see  Agency, 
g§  76,  184-189. 

As  to  covenants  of  warranty,  see  CJonvey- 
ANOES,  V. 

As  to  measure  of  damages  for  breach  of 
contract  of  sale  of  land,  see  Damages,  II,  d. 

As  to  specific  performance  of  contract  to 
convey,  see  Specific  Performance. 


As  to  who  are  deemed  innocent  purchaaen 
or  purchasers  without  notice,  see  Nones,  IIL 

As  to  sale  of  agricultural  college  lands,  see 
Agricultural  College. 

I.    Contracts    and    bonds;    BiaHTs 

thereunder. 

1.  Exchange:  A  sale  of  property  is  clearly 
distinguishable  from  an  exchange,  the  latter 
being  the  giving  of  one  thing  and  receiving 
of  another  thing,  while  a  sale  is  a  giving  of 
one  thing  for  that  which  is  representative  of 
all  values :  Hampton  v,  Moorhead^  62-91. 

2.  Bond  to  eonvey;  wkat  eoustitntM: 
Where  an  agreement  of  sale  was  made  be- 
tween two  parties,  and  everything  agreed 
upon  by  them  except  the  price  to  be  paid, 
which  was  iised  by  arbitration,  and  the 
agreement  was  duly  acknowledged,  hddf 
that  the  contract  should  be  treated  as  a  bond 
to  convey :  Hershey  v,  Hershey,  18-24. 

8«  Accept aiiee:  To  constitute  a  contract 
for  the  sale  of  real  property  it  is  neoeesaiy 
that  there  be  an  acceptance  thereof  on  the 
part  of  the  vendee :  Starr  v.  Board  of  Super- 
visors, 22-491. 

4.  Where  the  texms  of  a  proposition  by  the 
owner  are  not  accepted  by  the  proposed 
purchaser  the  contract  is  not  completed.  If 
such  terms  are  the  payment  of  a  sum  of 
money,  and  such  sum  is  not  paid,  a  con- 
tract does  n«t  arise  by  reason  of  the  mere 
readiness  of  the  vendee  to  pay :  Bundy  v. 
Dare,  62-295. 

5.  A  proposition  of  sale  entitles  the  seller 
to  have  the  money  paid  to  him  at  the  place 
where  the  proposition  is  made,  and  to  de- 
liver the  deed  there,  and  the  acceptance  of 
a  general  proposition  of  sale  stating  that 
the  money  is  at  the  order  of  the  seller  at  the 
town  of  the  buyer,  and  du'ecting  the  foi^ 
warding  of  the  deed,  is  not  such  acceptance 
as  to  complete  the  contract:  Sawyer  v. 
Brossart,  67-678. 

G.  Kiiliilcation :  A  co^fract  for  the  con- 
veyance of  certain  property  at  a  future  date, 
under  which  possession  was  given  of  part  of 
the  purchase  money  paid,  hdd  to  be  a  sale 
of  the  property,  and  that  parties  in  interest 
who  bad  not  joined  in  the  contract,  having 
adopted  and  ratified  it  by  the  execution  of 
the  deed,  such  ratification  related  back  to  the 
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date  of  the  contract  and  gave  it  the  same 
▼aliditj  as  though  it  had  been  executed  by 
them:  Sackettv.  Osbom,  3&-146. 

7.  Where  a  proposition  of  sale  as  conveyed 
by  an  agent  to  his  principal  is  not  in  accord- 
ance with  the  terms  of  sale  authorized  by  the 
principal,  and  the  principal  promises  to  exe- 
cute the  conveyance  in  accordance  there- 
with, such  act  amounts  to  a  ratification  of 
the  contract  and  binds  the  principal  to  the 
terms  proposed:  Chaniberlin  v,  Robertson, 
81-408. 

8.  Release:  Rights  reserved  to  the  vendor 
under  a  title  bond  to  secure  the  payment  of 
money  may  be  released  in  the  same  method 
as  rights  under  a  mortgage:  Pieraon  v. 
David,  4-40. 

9.  Compelling  use  for  specified  purpose: 
A  grantor  of  land  conveyed  to  township 
trustees  for  use  as  a  cemetery  cannot  main- 
tain an  action  by  mandamus  against  them  to 
compel  its  use  for  such  purpose  before  it  has 
been  actually  appropriated  to  that  purpose, 
it  not  appearing  that  the  use  to  which  it  was 
to  be  put  constituted  any  part  of  the  consid- 
eration for  the  sale:  Christy  v,  Whitmore, 
67-CO. 

10.  Contrnet  merged  in  conTeyance:  Con- 
ditions contained  in  a  contract  for  convey- 
ance become  merged  in  the  terms  of  a  deed 
accepted  in  pursuance  of  such  contract,  and 
an  action  for  breach  of  the  conditions  must 
be  based  upon  the  terms  of  the  deed :  Daven- 
port V.  WhUler,  40-287. 

11.  Where  a  deed  was  executed  for  land 
pursuant  to  contract  for  the  conveyance  of 
the  land  and  a  right  of  way,  ?ield,  that  the 
conveyance  did  not  contain  the  contract,  but 
was  only  a  part  execution  thereof,  and  the  en- 
tire contract  could  be  enforced :  Puttman  v, 
Haltey,  24-425. 

12.  Terms  of  contract:  A  contract  be- 
tween defendant  and  a  person  subsequently 
deceased,  whereby  the  land  in  question  was 
to  be  conveyed  to  defendant  in  considera- 
tion of  supix}rt  furnished  to  deceased  during 
the  remainder  of  his  life,  lield  sufliciently  es- 
tablished and  valid:  Rink  v.  Sample,  56-100. 

13.  Consideration:  An  executory  contract 
to  convey,  made  by  a  father  to  his  child  with- 
out consideration,  will  not  be  enforced  unless 
the  child  has  upon  the  strength  of  the  prom- 
ise entered  upon  possession  and  made  perma- 


nent and  valuable  improvements:  Moore v, 
Pierson,  6-279. 

And  see  Gifts,  S§  4-6:  Conveyances, 
§§  128,  129. 

14.  Assignment  of  contract:.  A  convey- 
ance of  property  to  one  having  actual  or  con- 
structive notice  of  a  bond  previously  exe- 
cuted by  his  vendor  fur  a  deed  for  the  same, 
is,  in  effect,  the  assignment  of  a  chose  in  ao' 
tion,  and  as  against  the  holder  of  such  bond 
such  purchaser  is  entitled  to  the  unpaid  pur- 
chase money  thereunder,  only  after  giving 
notice  of  the  assignment:  Dickey  v,  Lyon, 
19-544. 

15.  Rights  of  purchaser:  In  an  action  to 
recover  possession  under  a  legal  title,  the  de- 
fendant may  show  that  he  is  in  possession 
under  a  contract  of  purchase  which  is  still 
valid  and  unforfeited,  made  with  plaintilTs 
grantor,  and  that  plaintiff  had  notice  of  such 
contract  before  acquiring  the  title  from  such 
grantor:  Baldwin  v.  Lowe,  22-307. 

16.  A  purchaser  from  a  vendee  in  posses- 
sion under  bond  for  a  deed,  who  has  made 
payments  and  is  entitled  to  conveyance, 
holds  an  equitable  title,  and  may  convey  to 
a  purchaser  without  notice  free  from  other 
claims  against  such  equitable  owner :  Higley 
V.  Millard,  45-686. 

17.  A  purchaser  in  good  faith  from  a 
trustee  of  property  procured  for  a  charitable 
purpose,  with  funds  contributed  to  such 
trustee,  is  not  subject  to  the  claims  of  con- 
tributors for  the  reftmding  of  the  sums  con- 
tributed, in  the  absence  of  knowledge  that 
such  contributions  were  upon  condition: 
Emends  v,  Termehr,  60-92. 

18.  Where  a  vendor  conveys  subject  to  a 
lien,  he  is  entitled,  upon  paying  off  the  lien 
himself,  to  be  subrogated  to  the  rights  of  the 
holder  of  the  lien  against  his  vendor  or  those 
claiming  under  him:  Barr  v,  Patrick,  52- 
704. 

19.  A  vendee  of  land  acquires  no  right  to 
damages  as  against  a  person  who  has  ob- 
tained, before  the  sale,  a  license  to  'overflow 
the  land  sold  and  has  expended  money  in 
pursuance  of  such  Ucense:  Clark  v.  Close, 
43-92. 

20l  Failure  of  vendor  to  file  plat:  Under 
the  provisions  of  Code,  §  572,  that  any  person 
offering  for  sale  or  lease  any  lots  in  a  town 
or  city,  or  addition  thereto,  until  the  plat 
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thereof  has  been  dulj  acknowledged  and  re- 
corded, shall  be  liable  to  a  forfeiture,  Jieldf 
that  as  the  section  only  imposes  a  penalty  on 
the  person  selling,  and  not  on  the  one  buying 
lots  in  a  plat  not  recorded,  the  vendee  may 
enforce  the  contract  of  sale  against  the 
vendor  for  such  lots,  and  as  to  the  vendee 
the  contract  will  not  be  void:  Watrous  v. 
Blair,  8^-58. 

21.  In  such  case  the  contract  of  sale  is 
not  illegal  and  the  vendor  may  recover  the 
consideration  of  the  sale,  and  the  vendee  may 
enforce  specific  performance:  Pangbom  v. 
Westldke,  86-546. 

22.  Contract  eonstrned:  Under  contract 
between  plaintiff  and  a  county  relating  to 
swamp  lands,  by  which  the  county  obligated 
itself  to  pay  plaintiflTs  claim  with  reference 
to  the  selection  of  said  lands,  ^'outof  the 
first  moneys  and  government  scrip  realized 
bv  said  countv  for  said  lands,"  liM,  that  de- 
fendant  was  not  liable  under  such  contract, 
upon  making  an  executory  contract  for  the 
sale  of  the  lands :  Stanford  v,  Greene  County, 
18-218. 

23.  In  a  particular  case,  held,  that  a  con- 
tract to  convey  executed  by  a  widow  was 
intended  to  cover  her  interest  in  the  property 
of  her  deceased  husband :  EobiJison  v.  Gould, 
80-185. 

24.  A  contract  to  convey  in  a  particular 
case  construed  as  relating  to  the  time  when 
the  purchase  money  notes  would  become 
payable:  Gaertner  v,  Wagner,  39-482. 

25.  Contract  in  a  particular  case  con- 
strued: McCranejfs  Eafr'x  v.  Griffin,  13-313. 

II.  False  and  fraudulent  bepbesen- 

TATIONS;    FRAUD. 

26.  False  representations:  In  an  action 
for  fraud  and  false  representations  in  the  sale 
of  land,  plaintiff  must  show  that  the  rep- 
resentations were  contrary  to  the  fact,  that 
the  party  making  them  knew  them  to  be  un- 
true, and  that  they  gave  rise  to  the  contract 
on  the  part  of  the  other  party :  Holmes  v. 
Clark,  10-423.  And  see  Avery  v,  Cfiapinan, 
62-144. 

27.  Before  the  vendee  can  recover  for 
damages  sustained  in  consequence  of  the 
wilful  statements  of  vendor,  it  must  appear 
not  only  that  the  representations  were  con- 


trary to  the  facts  and  that  the  contract  was 
procured  thereby,  but  that  the  party  making 
such  statements  knew  them  to  be  false: 
Courtney  v,  Carr,  11-295;  Gates  v.  Reynolds, 
13-1. 

m 

28.  It  must  appear,  in  order  to  warrant  re- 
covery for  false  representations  as  to  the 
quantity  of  land  sold,  that  defendant  made 
false  representations,  that  he  knew  them  to 
be  false  at  the  time,  that  plaintiff  did  not 
know  them  to  be  untrue  and  relied  upon 
them;  and  if  defendant  honestly  believed 
the  representations  to  be  true,  and  the  vendee 
had  equal  means  of  knowledge  and  failed 
to  have  a  survey  made,  then  plaintiff  cannot 
recover :  Hallam  v,  Todhunter,  24-166. 

29.  In  such  case  the  instruction  that  if  de- 
fendant represented  the  tract  to  contain  a 
false  number  of  acres  and  thereby  induced 
plaintiff  to  believe  the  same,  and  that  if  he 
received  consideration  for  a  false  number  of 
acres  plaintiff  could  recover,  held  erroneous 
when  applied  to  an  action  based  wholly  upon 
alleged  fraud  in  the  representations :  Ibid, 

80.  But  equity  will  grant  rehef  in  case  the 
false  representations  were  relied  upon,  al- 
though they  were  made  innocently  and 
through  mistake :  Wilcox  v»  Iowa  WesLeyan 
University,  32-367. 

And  further  as  to  relief  in  such  cases,  see 
Equity,  ^§  102-120. 

31.  The  parties  may,  by  contract,  agree 
that  the  vendor  will  make  good  the  differ- 
ence between  the  money  value  of  the  land  as 
represented,  and  as  it  is  actually  found  to  be. 
In  such  case  the  representations  need  not  be 
^lown  to  be  knowingly  false:  Grimes  v. 
Martin,  10-347. 

82.  In  an  action  in  equity  for  fraudulent 
representaticms  made  in  a  land  exchange  by 
the  defendants,  husband  and  wife,  the  fact 
that  such  representations  were  contained  in 
the  instiTiment  signed  by  the  husband  alone, 
held  not  to  prevent  relief  against  the  wife, 
who  was  cognizant  of  the  representations 
and  enjoyed  the  benefits  of  them :  McDole  v, 
Purdy,  23-277. 

83.  Where  the  vendor's  agent  took  plaint- 
iff upon  the  land,  and  as  an  inducement  to 
purchase  pointed  out  certain  improvements 
which  in  fact  were  not  included  in  the  por- 
tion sold,  and  the  vendor  with  knowledge  of 
the  facts  ratified  the  sale,  held,  that  in  an  ac- 
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tion  for  damages  for  false  representations, 
the  vendor  was  not  in  position  to  insist  that 
plaintiff  should  have  made  further  inquiry 
as  to  what  portion  was  covered  by  the  con- 
veyance:   Carmiehael  v,  Vandebur,  50-651. 

34.  JKatter  of  opinion:  False  representa- 
tions as  to  the  quantity  of  timber  and  wood 
upon  land  being  necessarily  matters  of  opin- 
ion cannot  form  the  basis  of  recovery  by  the 
vendee  where  he  has  opportunity  to  judge 
for  himself  as  to  the  truth  of  such  repreisen- 
tations:  Longshore  v.  Jack,  30-298. 

So.  The  mere  statements  of  the  vendor,  not 
in  the  form  of  a  warranty,  as  to  the  value  of 
property,  are  to  be  treated  as  a  mere  opinion 
and  not  as  a  false  representation,  however 
insincere  the  vendor  may  have  been  in  such 
statements :  Van  Vecliten  v.  Smith,  59-173. 

36.  Statements  which  are  no  more  than  an 
expression  of  ppinion  at  the  time  when  defi- 
nite information  is  not  in  the  possession  of 
the  party,  and  cannot  be  supposed  to  be  in 
his  possession,  are  not  to  be  deemed  fraudu- 
lent :  Siceney  v.  Davidson,  68-886. 

37.  To  relieve  on  the  ground  of  false  repre- 
sentations in  the  oonveyance  of  real  estate 
they  must  be  as  to  matters  on  which  the 
party  has  a  right  to  rely,  and  it  must  appear 
that  they  were  relied  upon:  Findley  v. 
Michardson,  46-103. 

88.  Representations  by  a  guardian  as  to  the 
title  to  property  sold  by  order  of  court  at 
his  request,  held  no  defense  in  an  action  on 
the  purchase  money  where  such  representa- 
tions appeared  to  be  a  matter  of  opinion  de- 
pending upon  the  existence  of  certain  facts 
which  appeared  on  record :  Ibid. 

39.  Where  defendant  alleged  false  and 
fraudulent  representations  in  the  sale  of  land 
to  him  by  plaintiff,  inducing  him  to  execute 
the  note  sued  on,  such  representations  con- 
sisting in  statements  that  the  land  contained 
large  deposits  of  coal,  oil  and  mineral,  held, 
that  in  the  absence  of  direct  averment  that 
the  land  did  not  contain  such  coal,  oil  and 
mineral,  it  was  to  be  presumed  that  the  land 
did  contain  them  and  that  what  the  plaintiff 
said  was  a  mere  exaggeration,  and,  as  such, 
would  not  entitle  plaintiff  to  relief,  and 
therefore  ?ield  that  a  demurrer  to  the  answer 
was  properly  sustained :  Dawson  v.  Graham, 
48-378. 

40.  In  an  action  for  false  and  fraudulent 


representations  in  connection  with  a  con- 
veyance, defendant  is  not  to  be  made  liable 
for  a  mere  technical  error  of  statement,  but 
only  for  substantial  misrepresentation :  Sher- 
iff V.  Hull,  87-174. 

41.  Representations  in  the  sale  of  water- 
power:  A  statement  made  in  a  sale  of  mill 
property,  that  a  stream  would  furnish  suffi- 
cient water  to  run  the  mill  day  and  night 
eight  months  of  the  year,  held  not  to  consti- 
tute a  representation  for  which  the  vendor 
could  be  held  liable,  either  on  the  ground  of 
deceit  or  warranty :  Clark  v.  Balls,  50-275. 

42.  Certain  language  claimed  to  have  been 
used  in  making  a  sale  of  a  mill  relating  to 
the  character  of  a  water-power,  held  to 
amount  to  a  representation :  Clark  v.  Balls, 
58-201. 

43.  Without  damage ;  contingent  liabil- 
ity: A  vendee  cannot  recover  for  false  rep- 
resentations as  to  the  payment  of  a  lien 
upon  the  land,  when  it  does  not  appear  that 
the  statement  was  anything  but  a  mistake  of 
fact,  and  the  vendor  is  still  liable  to  pay  the 
lien  and  solvent,  and  the  vendee  has  not  had 
to  pay  it :  Kimmana  v.  Chandler,  13-327. 

44.  The  burden  of  proof  rests  upon  the 
purchaser  of  real  estate  to  show  the  amount 
of  damages  suffered  by  him  from  misrepre- 
sentations regarding  the  plat:  Orimmell  v. 
Warner,  21-11. 

45.  Evidence:  A  sound  price  ordinarily 
implies  that  a  sound  article  is  to  be  received 
in  return,  and  on  the  other  hand  a  failure  to 
give  a  sound  price  is  ordinarily  a  strong  cir- 
cumstance, but  not  conclusive,  to  show  that 
the  parties  contracted  in  view  of  defects,  or 
the  actual  value  of  the  thing  sold :  Waldron 
V.  Zollikofer,  8-108. 

40.  Where  there  is  a  conflict  in  the  direct 
evidence  as  to  the  terms  of  a  sale  the  actual 
value  may  be  shown  as  a  slightly  corrobora- 
tive circumstance:  Johnson  v.  Harder,  45- 
677. 

47.  In  an  action  by  one  party  and  against 
another,  for  false  representations  made  in  an 
exchange  of  land,  held,  that  evidence  on  the 
part  of  defendant  was  admissible  to  show 
the  value  of  the  land  for  which  exchange 
was  made  by  him :  Likes  v.  Baer,  10-89. 

48.  Where  there  is  a  conflict  in  the  direct 
evidence  as  to  the  terms  of  the  sale  or  trade 
of  real  property,  the  actual  value  of  the  prop- 
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erty  may  be  shown  as  a  slightly  corrobora- 
tive circumstanoe,  but  such  evidence  should 
be  admitted  with  great  caution  and  limited 
strictly  to  its  legitimate  province :  Johnson 
V.  Harder,  45-677. 

49.  Evidence  as  to  the  consideration  or 
value  of  the  property  other  than  as  recited 
in  the  deed,  where  the  vendee  sues  for  dam- 
ages for  false  representations  in  regard  to  the 
property  conveyed,  is  admissible  for  the  pur- 
pose of  fixing  the  measure  of  damages,  and 
to  throw  light  upon  the  conduct  of  the  parties 
or  test  the  truth  of  their  testimony :  High  v, 
Kistner,  44r-79. 

50.  Knowledge  of  the  vendee  as  to  the 
quality  of  the  land  conveyed  to  him  is 
material  in  an  action  by  him  against  the 
vendor  for  fraudulent  representations,  and 
any  evidence  showing  such  knowledge  before 
execution  of  the  deed,  or  admissions  of  the 
vendee  after  such  execution  that  he  had 
knowledge  of  the  character  of  the  land,  is  ad- 
missible: Ibid, 

51.  Under  an  allegation  that  plaintiff 
bought  a  certain  tract  of  land  of  defendant, 
and  by  false  and  fraudulent  representations 
was  induced  to  believe  that  the  deed  con- 
veyed the  whole  of  such  premises,  when  in 
fact  it  contained  only  a  portion  thereof,  Tield, 
that  it  was  proper  under  the  allegation  to  in- 
troduce evidence  as  to  the  terms  and  condi- 
tions of  the  contract,  and  the  quality  of  the 
land  sold:  Moore  v.  Broivn,  49-180. 

52.  The  measure  of  damages  for  false  and 
fraudulent  representations  on  the  part  of  the 
vendor  of  real  property  is  the  difference  be- 
tween the  actual  value  of  the  land  and  what 
it  would  have  been  worth  had  it  answered 
the  description  given  of  it  by  the  vendor: 
Likes  V.  Boer,  8-368. 

58.  Therefore,  in  case  of  exchange  of  land, 
h£ldf  that  the  value  of  the  land  given  in  ex- 
change for  that  in  connection  with  which  the 
representations  were  made  could  not  be 
shown:  Ilnd. 

54.  In  an  action  by  vendee  against  his 
vendor  for  damages  by  reason  of  false  repre- 
sentations made  by  the  latter  at  a  sale  of  lands, 
the  measure  of  damages  is  the  difference  be- 
tween the  actual  value  of  the  land  received, 
and  such  land  as  would  have  corresponded 
with  the  representations  made:  Moberlyv, 
Alexander,  19-162. 


55.  Where  defendant  in  selling  a  lot  to 
plaintiff  represented  that  there  was  a  street 
to  the  north  of  said  lot,  and  knew  that  the 
purpose  of  plaintiff  in  buying  was  to  erect  a 
residence  upon  the  lot  fronting  the  supposed 
street,  and  after  the  completion  of  the  build- 
ing plaintiff  discovered  that  there  was  no 
street  as  represented,  held,  that  the  plaintiff's 
measure  of  damages  for  the  fraudulent  rep- 
resentation was  not  limited  to  the  difference 
between  the  value  of  the  lot  as  it  really  was 
and  as  it  would  have  been  with  the  street  as 
represented,  but  that  he  might  recover  the 
difference  in  market  value  between  the  house 
and  lot  as  a  residence  without  the  street,  and 
what  it  would  have  been  with  the  street: 
White  V,  Smith,  54-533. 

Further  as  to  measure  of  damages,  see 
Damaqes,  §§  168,  169. 

56.  In  an  action  against  the  .seller  of  land 
for  fraud  in  the  sale,  the  purchaser  is  en- 
titled as  damages  to  the  difference  between 
the  land  the  defendant  induced  him  to  buy 
and  the  land  that  was  conveyed  to  him,  and 
there  is  no  obligation  on  the  part  of  the  pur- 
chaser to  reconvey  the  land  so  conveyed: 
Hahn  v,  Cummings,  8-583. 

57.  Conveyance  of  homestead  by  husband 
or  wife  alone:  An  attempt  by  the  husband 
to  execute  a  contract  to  convey  the  home- 
stead, in  which  the  wife  refuses  to  join,  does 
not  constitute  fraud  on  his  part  as  against 
the  vendee,  who  is  equally  bound  to  a  knowl- 
edge of  his  disability  to  make  the  contract: 
Donner  v.  Redenbaugh,  61-269. 

As  to  remedy  in  case  of  refusal  of  the 
wife  to  join  in  a  deed  under  contract  of  con- 
veyance of  the  homestead  made  by  the  hus- 
band alone,  see  Specific  Performance, 
§§  75-88. 

58.  Fraud :  Where  the  owner  of  land  has 
executed  a  deed  therefor  and  delivered  it  as 
an  escrow,  and  afterwards,  with  knowledge 
that  a  third  person  is  relying  on  the  com- 
pletion of  such  title,  for  the  purpose  of  pro- 
viding security  as  against  the  grantee,  the 
grantor  with  intention  of  defrauding  such 
third  person  conveys  the  land  to  another  and 
defeats  the  contemplated  titl^,  he  is  liable  to 
the  person  thus  defrauded  in  damages :  An-- 
drews  v.  Blakeslee,  12-677. 

59.  Inadequacy  of  consideratiOD,  in  a 
particular  case,  held  not  sufficient  to  show 
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fraud  in  the  absence  of  other  proof:  Emends 
V,  Termehr,  60-92. 

tM>.  Liabilitj  for  taxes:  A  vendee  taking 
possession  under  a  bond  for  a  deed  becomes 
]iable  for  the  payment  of  taxes  and  cannot 
require  of  the  vendor  that  he  execute  a  deed 
with  covenants  against  such  taxes  accruing 
after  the  execution  of  the  bond:  Miller  v. 
Carey,  15-166. 

61.  The  vendee  who  takes  possession  un- 
der a  title  bond,  and  enjoys  the  rents  and 
profits,  is,  as  between  him  and  his  vendor, 
liable  for  the  payment  of  accruing  taxes,  al- 
though the  bond  does  not  in  terms  indicate 
who  is  to  pay  them :  Hunt  v,  Rowland^  22-^. 

63.  Such  vendee  cannot  acquire  a  tax  title 
against  the  vendor  by  allowing  the  land  to  go 
to  sale  for  non-pa3'ment  of  taxes  and  buying 
it  in  at  such  sale.  Neither  can  a  third  party 
acquire  title  who,  at  the  vendee's  dictation 
and  with  the  proceeds  and  produce  of  tbe 
land,  bids  it  in  at  tax  sale :  Ibid, 

That  vendee  cannot  acquire  a  tax  title  as 
against  the  vendor,  see,  further.  Taxation, 
gg804-80a 

68*  Where  vendee  rescinds  the  contract  to 
convey  on  the  ground  of  a  breach  thereof, 
consisting  in  the  existence  of  incum- 
brances, the  vendor  cannot  recover  from  the 
vendee  the  amount  of  taxes  paid  by  the 
former:  WUhdm  v.  Fimple,  81-181. 

64.  Although  the  contract  to  convey  stip- 
ulates that  vendee  shall  pay  the  taxes,  and 
also  provides  that  time  shall  be  of  the  essence 
of  the  contract,  yet  if  it  does  not  fix  the  time 
within  which  the  taxes  shall  be  paid,  the  fail- 
ure to  pay  such  taxes  will  not  amount  to  a 
forfeiture :  McClartey  v,  Ookey,  81-505. 

65.  But  vendor  may  pay  the  taxes  and 
have  the  amount  made  a  lien  on  the  property 
in  vendee's  hands :  IMlie  v.  Case,  54-177. 

III.  Breach  of  oontract;  demand; 
tender;  measure  of  recovery. 

66.  Defenses  to  action  for  purchase 
money:  If  the  covenants  of  a  contract  to 
convey  are  dependent,  the  contract  may  not 
be  discharged  by  the  tender  of  a  deed  in  the 
usual  form  purpoi-ting  to  convey  the  fee,  un- 
less the  title  is  perfect  in  the  vendor  and  the 
land  free  from  all  incumbrances ;  but  where 
the  covenants  are  independent  and  the  pay- 


ment of  money  is  to  precede  the  conveyance, 
it  is  no  excuse  for  the  non-payment  of  it  that 
the  other  party  has  no  capacity  or  is  not  in 
condition  to  convey  a  good  title,  unless  the 
party  whose  duty  it  is  to  pay  the  money 
offers  to  do  so,  on  receiving  a  good  title,  and 
then  the  other  party  must  give  him  a  good 
title  or  the  contract  will  be  rescinded :  Fitch 
V.  Casey,  2  G.  Gr.,  300. 

67.  Breach  of  covenants  may  be  relied 
upon  to  show  failure  of  consideration  as  a 
defense  to  a  note  given  for  the  purchase 
money :  Ruddick  v.  Uoyd,  15-441 ;  Lyon  v. 
Day,  15-469. 

And  further  see  Conveyances,  §g  298-803; 

68.  If  it  appears,  in  an  action  by  the  vendor 
upon  the  notes  given  for  the  purchase 
money,  that  the  property  is  so  incumbered 
by  judgments  as  to  render  it  impossible  for 
him  to  make  a  deed  in  accordance  with  the 
terms  of  the  contract,  he  should  not  be  al- 
lowed to  recover :  Lyon  v.  CKdl,  14-233. 

69.  A  vendor  who  is  not  in  a  position  to 
comply  with  his  part  of  the  contract  cannot 
treat  the  contract  as  forfeited  because  the 
vendee  fails  to  pay  the  entire  purchase 
money  at  the  stipulated  time  upon  demand : 
Presser  v,  Hildenbrand,  28-488. 

70.  A  purchaser  is  entitled  to  a  valid  con- 
veyance of  the  property  at  tlie  time  of  pay- 
ment. He  is  not  bound  to  pay,  and  rely 
merely  upon  the  promise  of  the  vendor  to 
remove  the  incumbrance  and  execute  the 
conveyance  forthwith:  WUhdm  v.  Fimj^le, 
81-181. 

71.  A  mortgagor  of  real  estate  cannot  en- 
join the  foreclosure  of  the  mortgage,  exe- 
cuted to  secure  the  unpaid  purchase  money 
of  the  premises,  on  account  of  defects  in  the 
title  of  which  he  was  cognizant  when  he  re- 
ceived the  deed.  The  answer  of  want  of 
title  is  no  defense  to  the  right  of  foreclosure : 
Findlay  v,  Kettleman,  14-173. 

72.  Where  by  contract  the  vendor  is  bound 
to  give  vendee  a  good  and  sufficient  war- 
ranty deed,  the  obligation  is  not  merely  to 
furnish  a  deed  good  in  form,  but  also  one 
which  conveys  a  clear  and  indefeasible  title, 
and  when  parties  contract  for  such  a  deed,  it 
mubt  not  only  contain  the  necessary  cove- 
nants, but  grantor  must  possess  full  capacity 
to  make  it:  Fitch  v.  Casey,  2  G.  Gr.,  300. 

78.  It  makes  but  little  difference  what  the 
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precise  terms  of  the  contract  are,  whether 
Tendor  agrees  to  make  title  or  a  good  title,  or 
to  make  deed  or  a  warranty  deed ;  if  it  ap- 
pears that  he  is  negotiating  to  sell  at  a  sound 
price,  to  be  paid  or  part  paid  at  the  time  of 
the  conveyance,  it  is  understood  to  mean  a 
good  title,  and  the  vendee  cannot  be  put  off 
with  merely  a  good  deed.  This  rule  does 
not,  however,  exclude  those  cases  where  the 
vendee  appears  to  be  purchasing  the  vendor's 
title  such  as  it  may  be :  Shreck  v.  Pierce,  8- 
851. 

74.  Tlie  fact  that  the  vendor  at  the  time 
of  the  contract  stated  to  vendee  the  condi- 
tion of  the  title,  and  the  fact  of  the  incum- 
brance, forms  no  defense :  Ibid, 

75.  A  purchaser  of  real  estate,  while  in 
peaceable  and  undisturbed  possession  of  the 
property,  cannot  withhold  payment  on  the 
plea  of  want  of  title  in  his  vendor :  Allen  v, 
Pegram,  lft-163. 

76.  The  fact  that  grantee  does  not  take 
possession  of  nor  improve  the  property  con- 
veyed on  account  of  doubts  as  to  validity  of 
grantor's  title  will  not  release  him  from  obli- 
gation to  pay  interest  on  the  purchase  money, 
if  he  has  not  been  actually  evicted  or  kept 
out  of  possession:  Burrows  v,  Stryker,  47- 
477. 

77.  Where  property  is  sold  by  a  quitclaim 
deed,  vendee  cannot  defend  against  the  pur- 
chase money  notes  on  the  gi'Ound  of  failure 
of  consideration,  if  by  such  quitclaim  he  has 
acquired  the  vendor's  interest  in  the  prop- 
erty, although  it  afterwards  appears  that  the 
vendor  has  not  a  good  title.  A  perfect  title 
is,  therefore,  not  acquired  in  such  case  by 
vendee :  Wadsworth  v,  NeviUy  64-64. 

78.  Where  a  party  sold  to  another  his  in- 
terest in  mining  rights,  receiving  therefor 
notes  due  in  one  year,  at  the  end  of  which 
time  title  to  the  property  was  to  be  conveyed, 
held,  that  the  execution  of  the  contract  and 
notes  completed  the  contract,  and  that  a  sub- 
sequent failure  of  title  by  reason  of  failure  to 
work  the  mine  according  to  t lie  requirements 
of  the  mining  laws  would  be  no  defense  to 
the  notes:  Corbet  t  v.  Berry  hill,  29-157. 

79.  The  fact  that  at  the  time  of  sale  of  the 
lot  it  was  situated  in  the  county  seat,  and 
that  before  payment  of  the  purchase  money 
the  county  seat  had  been  removed  to  another 
town,  held  not  sulUcient  to  constitute  a  fail- 


ure of  consideration  such  as  to  defeat  the 
claim  of  the  vendor  for  the  purchase  money 
in  the  absence  of  any  misrepresentation  on 
his  part:  Saum  v.  Jones  County,  1  G.  Gr., 
166. 

80.  Where  a  vendee  five  years  after  giv- 
ing a  note  for  the  purchase  money,  and  after 
the  matter  of  shortage  in  the  quantity  of 
land  had  been  called  to  his  attention,  exe- 
cuted a  new  note  to  a  new  party  in  renewal 
of  the  purchase  money  notes  given,  held, 
that  he  could  not  afterwards  have  release  on 
the  ground  of  such  shortage :  Keyes  v.  McmK, 
63-560. 

81.  Mistake  as  to  qaantity:  One  who 
buys  land  under  a  contract  to  pay  a  certain 
price  per  acre  and  receives  a  conveyance 
which  purports  to  convey  a  certain  number 
of  acres  of  land,  but  which  by  its  description 
actually  conveys  more  than  the  number  of 
acres  supposed  to  be  contained  in  the  tract, 
is  bound  to  pay  for  the  additional  acres  found 
to  be  contained  in  the  tract  at  the  stipulated 
price  per  acre:  Pheteplace  v.  Eastman,  66- 
446. 

82.  Failure  to  perform:  In  an  action  on 
contract  for  purchase  money  of  land,  where 
the  purchaser  set  up  failure  of  vendor  to 
make  a  perfect  title  by  the  time  mentioned 
in  the  contract,  and  payment  of  certain  taxes 
which  vendor  undertook  to  pay,  Jield,  that 
the  purchaser  would  be  discharged  to  the  ex- 
tent of  the  damage  sustained  by  him  through 
such  failure,  time  not  being  of  the  essence  of 
the  contract:  Johnson  v.  Cliurchill,  49-257. 

83.  The  fact  that  a  vendor  making  a  con- 
tract to  convey  holds  under  a  tax  title  will 
not  constitute  a  breach  of  such  contract.  A 
tax  title  is  not  necessarily  a  defective  title : 
Kramer  v,  Ricke,  70-585. 

84.  A  vendor  cannot  be  held  to  be  in  de- 
fault for  not  procuring  a  deed  from  a  third 
party  to  cure  a  defect  which  does  not  in  fact 
exist:  Ibid, 

85.  Tender:  If  it  is  made  to  appear  that 
the  conveyance  was  to  be  made  upon  pay- 
ment of  the  pmchase  money  or  purchase 
money  notes,  the  two  acts  will  be  considered 
so  far  dependent  as  that,  in  an  action  for  the 
purchase  money,  the  vendor  must  show  per- 
formance of  or  an  offer  to  ixfrform  the  con- 
tract on  his  part,  and  make  a  tender  of  the 
deed  or  offer  to  conrey  unless  such  tender 
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has  been  waived :  School  Dist.  r.  Rogers^  8- 
316;  BerryhtU  v.  Byington,  10-228;  Zebley  v. 
Sears,  38-507. 

66.  Where  a  party  under  obligation  to  con- 
vey had  made  a  previous  pretended  convey- 
ance, to  another,  of  the  legal  title,  and  had 
refused  on  that  ground  to  comply  with  a 
demand  for  a  deed  under  hia  contract,  and 
afterward  procured  a  reconveyance  from  the 
third  party,  and,  without  notice  to  the  party 
entitled  to  the  deed  of  such  reconveyance, 
tendered  a  deed  which  was  refused  under  the 
belief  that  he  had  not  the  legal  title,  held, 
that  such  tender  was  evidently  in  bad  faith, 
and  would  not  defeat  an  action  to  compel 
conve3''ance :  Muir  v.  Bozarth,  44-499. 

87.  Wliere  a  negotiable  promissory  note 
had  been  given  for  the  purchase  money,  h^d, 
that  such  fact  indicated  an  intention  of  the 
parties  that  the  demand  of  the  money  and 
conveyance  of  the  property  should  be 
deemed  independent  acts :  Woods  v.  Morgan, 
Mor.,  179. 

88.  Where  a  deed  is  executed  and  de- 
posited with  a  third  person  to  be  delivered  to 
the  vendee  upon  payment  of  the  purchase 

m 

price,  the  vendee,  being  in  possession,  can- 
not, in  an  action  on  the  purchase  money 
notes,  set  up  failure  to  tender  the  deed  as  a 
defense :  Rollins  v.  Thomburg,  23-389. 

89.  Where  the  vendor  tendered  to  the  as- 
signee a  title  bond  and  warranty  deed,  in 
which  he  excepted  all  claims  against  the 
vendee,  held,  that  the  assignee  stood  in  the 
vendee's  shoes,  and  that  the  deed  tendered 
was  sufficient :  Hoover  r.  Mores,  30-653. 

no.  Failure  of  vendor  to  tender  to  vendee 
a  deed  for  the  premises  will  not  vitiate  a 
judgment  recovered  upon  purchase  money 
notes:  Cole  r.  Gill,  14-527. 

91;  Failure  to  tender  a  deed  and  demand 
payment  upon  maturity  of  the  contract  will 
not  defeat  vendor's  right  to  foreclose  his  lien : 
OueM  V.  Byington,  14-30. 

92.  In  such  case  a  court  of  equity  has  full 
power  to  protect  vendee  by  requiring  a  deed 
to  be  given  before  enforcement  of  the  decree, 
and  a  tender  of  the  deed  is  not  required  as  it 
would  be  at  law:  Rutherford  v.  Haven,  11- 
587;  Winton  v.  Sherman,  20-295;  GrimjtieJl 
V,  Warner,  21-11 :  Wightman  v,  Spofford,  50- 
145. 

98.  Equity  will   enforce  payment  of  the 


purchase  money  without  a  tender  of  the 
deed  having  been  made:  Montgomery  v. 
Qibbs,  40-052. 

94.  Demand  of  deed:  Until  a  demand  for 
the  deed  in  pursuance  of  the  contract,  the 
vendee  cannot  maintain  an  action  on  the 
contract:  Wright  v.  Le Claire,  4  G.  Gr.,  420. 

9o.  It  is  not  necessary  to  show  demand  on 
the  part  of  the  vendee  for  a  deed,  where  it 
appears  that  vendor  had  not  title  to  the  prop- 
erty agreed  to  be  conveyed:  Edmonds  v. 
Cochran,  12-448. 

96.  A  bond  for  a  deed  contained  the  ex- 
press provision  that  before  vendor  would  be 
in  default  he  should  "be  called  upon  after- 
wards "  to  convey.  Held,  that  a  failure  to 
make  this  demand  would  not  release  him 
from  his  obligation,  but  vendee,  having  com- 
plied with  his  own  undertaking,  would  be 
entitled  to  performance  at  his  own  cost: 
McCratiey's  ExYx  v.  Griffin,  13-318. 

97.  It  is  not  necessary  that  vendee,  in 
order  to  entitle  him  to  recover  for  breach  of 
contract  to  convey  by  vendor,  should  have 
tendered  to  vendor  a  deed  ready  for  execu- 
tion: Carson  v.  Lucore,  1  G.  Gr.,  33;  Potvers 
V,  Bridges,  1  G.  Gr.,  235;  Yowigv,  Daniels, 
2-126. 

98.  Where  vendor  is  dead:  Under  the  or- 
dinary rule  a  vendee  must  aver  and  prove 
demand  for  a  deed  and  tender  the  purchase 
money,  but  is  not  compelled  to  tender  the 
money  or  make  such  demand  where  the 
vend<M'  is  dead,  the  administrators  of  the  es^ 
t^tte  not  being  authorized  to  execute  the  deed. 
In  such  case  it  is  sufficient  to  bring  the 
money  into  court  when  specific  performance 
is  asked :  Collins  v.  Vandever,  1-573. 

91).  Where  the  covenants  of  a  contract  are 
mutual  and  dependent,  neither  is  to  be  con- 
strued strictly  as  a  condition  precedent,  and 
where  payment  was  prevented  by  the  death 
of  the  party  to  whom  payment  was  to  be 
made,  lield,  that  a  tender  to  the  administra- 
tor of  such  party  as  soon  as  he  was  appointed 
was  sufficient  performance:  Barron  v, 
Easton,  3-76. 

lOO.  TenJer  of  parchase  money:  Al- 
though it  is  a  general  rule  that  before  vendee 
asks  specific  performance  of  a  contract  he 
must  have  performed  or  offered  to  perform 
whatever  the  contract  has  made  a  condition 
precedent  on  his  part,  yet  where  performance 
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was  impossible  by  reason  of  non-residence  of 
vendor  and  failure  to  appoint  an  agent  au- 
thorized to  receive  the  money  to  be  paid, 
heldf  that  an  averment  in  the  bill  and  the 
bringing  of  the  money  into  court  was  suffi- 
cient evidence  of  a  formal  tender:  Young  v, 
Daniels,  3-129. 

101.  Where  vendor  is  to  execute  a  deed 
upon  payment  by  vendee,  a  showing  of  will- 
ingness and  ability  to  make  a  payment  is  suffi- 
cient where  vendor  does  not  offer  to  deliver 
the  deed.  A  strict  tender  by  offering  the 
money  and  afterwards  depositing  the  sum  in 
court  upon  suit  brought  need  not  be  shown : 
McDaneld  v.  Kimbrell,  3  G.  Gr.,  885. 

102.  Where  the  vendor  has  evinced  a  de- 
termination not  to  recognize  the  perform- 
ance of  the  contract,  it  is  not  necessary  that 
vendee  shall  have  made  actual  tc^nder  of  the 
amount  due  thereunder.  Readiness  on  his 
part  to  perform  at  the  time  is  sufficient: 
Hoptcood  V.  CorbiUy  63-218. 

103.  Under  particular  facts,  held,  that  the 
transaction  in  question  constituted  a  condi- 
tional sale,  and  that  there  had  not  been  suffi- 
cient tender  of  the  sum  paid,  and  value  of 
improvements,  to  entitle  vendor  to  a  recon- 
veyance :  Wyllie  v.  MaWiews,  60-187. 

Further  as  to  Tender  in  general,  see  that 
title. 

104.  Measure  of  damages:  In  an  action 
for  the  purchase  price  under  an  agreement 
to  convey,  the  vendor  may  recover  the  en- 
tire price  agreed  upon.  The  value  of  the 
land  at  the  time  of  the  completion  of  the 
agreement  to  sell  will  be  immaterial :  Oood- 
pcLster  t7.  Porter,  11-167. 

105.  Where  plaintiff  bought  land  from  de- 
fendant and  went  into  possession  under  a 
bond  Tor  a  warranty  deed,  and  defendant's 
guardian  subsequently  executed  a  quitclaim 
deed,  and  plaintiff's  title  being  defective  he 
bought  in  the  paramount  title  outstanding 
against  him,  held^  that  the  measure  of  dam- 
ages was  the  amount  paid  to  purchase  the 
paramount  outstanding  title,  with  interest, 
the  parties  being  in  the  same  position  as 
though  defendant  had  given  a  warranty  deed 
instead  of  the  bond :  Baker  v,  Corbett,  28-317. 

100.  A  vendee  cannot,  by  executing  a 
mortgage  to  one  party  and  a  conveyance  of 
the  e(iuity  of  redemption  to  another,  deprive 
IiLh  grantor  of  the  right  to  protect  himself  by 


buying  in  the  outstanding  title,  nor  render 
him  liable  for  more  than  was  paid  by  any  one 
holding  under  him  for  such  title ;  and  there- 
fore, in  an  action  by  a  mortgagee  against 
the  vendor  for  breach  of  covenant  of  title,  it 
appearing  that  the  paramount  title  had  been 
bought  in  by  the  grantee  of  the  equity  of  re- 
demption, and  it  not  appearing  in  the  evi- 
dence what  had  been  paid  by  such  grantee, 
heldf  that  the  mortgagee  could  only  i*ecover 
nominal  damages :  Snell  v.  Iowa  Homestead 
Co.,  59-701. 

107.  Measure  of  damages  will  depend  upon 
the  cause  of  failure  of  title ;  if  the  person  sell- 
ing is  honest  and  is  prevented  from  making 
conveyance  by  unforeseen  causes  which  he 
could  not  control,  the  recovery  for  failure  to 
convey  should  be  limited  to  nominal  dam- 
ages, in  case  nothing  has  been  paid,  or,  if  the 
price  or  any  part  thereof  has  been  paid,  then 
the  amount  thereof  with  interest ;  but  if  the 
seller  is  in  fault,  and  did  or  should  have 
known  that  he  could  not  comply  with  his  un- 
dertaking, or  having  the  title  refuses  to 
convey;  or  having  title  at  the  time  of  the 
agreement,  afterwards  disables  himself  from 
completing  it  by  a  sale  to  a  third  person,  or 
at  the  time  of  the  agreement  knew  he  had  no 
title,  or  in  any  case  where  ilie  inability  arises 
from  fraud  in  the  covenantor,  the  purchaser 
should  recover  substantial  damages,  includ- 
ing compensation  for  any  actual  loss  as  by  the 
increased  value  of  the  land  at  the  time  the 
contract  should  have  been  executed:  Foley 
V,  McKeegan,  4-1;  Sweem  v.  Steele,  5-852; 
Satoye-  v.  Warner,  36-888. 

108.  Therefore,  held,  that*  where  vendee 
knew  at  the  time  the  contract  to  convey  was 
made,  that  vendor  had  not  the  title,  and  a 
subsequent  failure  of  vendor  to  obtain  title 
was  due  to  no  fault  on  his  part,  the  vendee 
could  only  recover  the  consideration  money 
paid  with  interest:  Saxryer  r.  Warner,  36- 
833. 

109.  If  it  appears  that  the  vendor  was  pre- 
vented without  fault  on  his  part  from  con- 
veying the  title,  the  vendee  is,  in  an  action 
for  breach  of  contract,  entitled  to  recover 
only  the  consideration  paid  with  interest 
If  the  failure  to  convey  was  the  fault  of  the 
vendor,  vendee  may  recover  the  increased 
value  of  the  land  at  the  time  conveyance 
should  have  been  executed,  provided  this 
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amount  exceeds  the  consideration  paid,  but 
in  any  event  Tendee  is  entitled  to  recover  not 
less  than  the  consideration  money:  Yokom 
r.  McBride,  5Ckl89. 

110.  If  the  vendor,  though  honest,  is  pre- 
vented from  making  conveyance  by  unfore- 
seen causes  not  under  his  control,  and  for 
which  he  is  not  at  fault,  and  they  are  known 
also  to  the  vendee,  as,  for  instance,  the  re- 
fusal of  vendor's  wife  to  join  in  the  contract 
80  far  as  it  affects  the  homestead,  vendor 
cannot  be  held  liable  in  damages  for  any  in- 
crease in  the  value  of  the  property  over  the 
purchase  price,  but  only  for  the  amount  i^aid 
with  interest:  Donner  v,  Redetibaugh,  61- 

.  111.  In  the  absence  of  testimony  show- 
ing bad  faith,  fraud  or  wilful  neglect  of 
vendor  in  failing  to  perform  his  contract,  a 
recovery  beyond  the  penalty  of  the  bond 
ought  not  to  be  had:  Sweemv,  Steele,  10-874. 

112.  In  an  action  for  breach  of  bond  to 
convey,  the  vendee  may  recover  the  purchase 
money  paid  with  interest :  Beard  v,  Delaney, 
35-16. 

113.  And  he  may  recover  this  amount 
even  though  a  conveyance  has  been  formally 
made.  Where  it  appears  that  such  convey- 
ance does  not  vest  any  title  in  the  grantee, 
he  is  not  required  to  first  tender  a  reconvey- 
ance. So  field  where  it  did  not  appear  that 
the  conveyance  made  was  with  warranty: 
Ibid, 

Further  as  to  measure  of  damages  for 
failure  to  convey,  see  Damages,  g§  170,  171. 

114.  An  action  as  for  covenant  broken 
wOl  lie  upon  a  bond  for  title  as  well  as  an 
action  for  the  penalty,  and  in  the  former 
action  the  penalty  does  not  limit  the  re- 
covery :  Sweem  v,  Steele,  6-332. 

Further  as  to  measure  of  damages  for 
breach  of  covenants,  see  Conveyances,  V,  c. 

115.  Bents  and  prolits:  Where  a  vendor 
has  surrendered  possession  or  never  had  it, 
and  subsequently  takes  possession  without 
the  vendee's  consent  or  agreement,  he  is  liable 
for  rents  and  is  bound  to  apply  them  to  the 
extinguishment  of  the  purchase  debt :  Shaw- 
hanv.  Long,  26-488.' 

116.  Where  plaintiff,  by  tender  of  the 
amount  due  under  bond  for  a  deed,  at  its 
maturity  became  entitled  to  the  possession  of 
the  property,  held,  that  his  grantor  who  kept 


him  out  of  such  possession  by  fraud  and 
failure  to  perform  his  contract  was  liable 
for  the  rents  and  profits :  Muir  v,  Bozarth^ 
44-499. 

rV.  Eescission;  foefeitube  and 

WAXYEB    THEREOF. 

117.  Gronndg  for  reseission:  Where 
vendor  made  a  contract  of  sale  agreeing  to 
make  good  title  and  give  inunediate  posses- 
sion, and  it  afterward  appeared  that  there  was 
an  existing  valid  lease  upon  the  property, 
held,  that  vendee  might  rescind  the  contract 
and  recover  back  the  money  paid :  Ifatc^^ 
V.  Clay,  62-452. 

118.  Wherevendee  has  obtained  possession 
of  the  property,  he  will  not  be  allowed  to 
rescind  the  contract  on  the  ground  that  he 
was  kept  out  of  possession  for  a  time  after 
he  was  entitled  thereto,  but  will  be  limited 
to  his  action  at  law  for  damages :  Wilson  v. 
Irish,  62-260. 

1 19.  Where  an  agreement  to  convey  was 
not  performed  for  five  mont^  after  the  date 
of  the  agreement,  no  particular  time  for 
performance  having  been  specified,  hetd^ 
that  performance  was  not  made  within  a  rea- 
sonable time,  and  the  other  party  might  re- 
scind :  Benson  v.  Cowell,  52^137. 

120.  Where  vendor  becomes  unable  to 
make  a  good  title,  free  from  cloud,  vendee 
may  refuse  to  perform  the  contract  even 
though  the  cloud  upon  the  property  is  only, 
colorable:  Bartle  v.  Curtis,  68-202. 

121.  Where  it  was  provided  that  vendor 
should  refund  the  purchase  money  on  failing 
to  make  good  title,  held,  that  vendee  might 
elect  to  take  such  title  as  vendor  had  and  the 
vendor  could  not  rescind  the  contract: 
WethereU  v.  Brobst,  23-586. 

122.  In  contracts  where  the  purchase 
money  has  been  paid,  but  no  deed  executed, 
the  purchaser  will  not  be  permitted  to  re- 
scind the  contract  and  recover  back  the  pur- 
chase money  unless  the  vendor  has  been 
guilty  of  fraud  in  making  the  contract,  and 
cannot  or  will  not  perform  on  his  part,  or 
unless  there  has  been  a  voluntary  rescission 
without  default  on  either  side:  Walters  v. 
Miller,  10-427. 

123.  Under  what  circmnstancps:  To  re- 
scind requires  some  positive  act  which  shall 
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manifest  such  intention  on  the  part  of  the 
party  seeking  the  rescission  and  put  the  op- 
posite party  on  bis  guard,  and  the  law  gives 
the  opposite  party  reasonable  time  to  com- 
ply: Ibid. 

ltS4.  In  order  to  rescind  so  as  not  to  be 
liable  to  an  action  by  vendor  to  foreclose  a 
title  bond,  the  law  requires  some  positive  act 
by  the  vendee,  which  shall  manifest  his  in- 
tention and  put  the  opposite  party  on  his 
guard,  and  it  then  gives  him  a  reasonable 
time  to  comply:  Mvllin  v.  Bloomer ,  11-360. 

125.  Vendor  may  enforce  the  contract 
without  regard  to  depreciation  in  the  price 
of  the  property  unless  there  is  some  fault  on 
his  part  other  than  a  mere  failure  to  make 
the  deed  without  being  requested  to  do  so : 
Ibid. 

126.  The  intention  to  rescind  the  contract 
must  be  manifested  by  some  positive  act, 
and  must  be  mutual  so  as  to  affect  all  par- 
ties previously  bound.  Therefore,  where  a 
vendor  assigned  to  a  third  person  his  claim 
against  the  vendee  under  a  contract  to  con- 
vey, and  gave  to  such  assignee  a  deed  to  the 
premises  for  the  purpose  of  enabling  him  to 
make  title  to  the  vendee  upon  performance 
of  the  contract  by  the  latter,  held,  that  the 
execution  of  such  deed  did  not  amount  to  a 
rescission  of  the  contract  to  convey :  David- 
son v.  Keep,  61-218. 

127.  A  suit  by  vendor  to  recover  posses- 
sion after  default  by  vendee  to  make  pay- 
ment according  to  contract  may  amount  to 
such  positive  act  required  to  manifest  the 
intention  to  rescind.  It  will  not,  however, 
be  considered  of  any  greater  efficacy  in  man- 
ifesting the  vendor's  election  or  intention 
than  actual  notice  to  the  vendee,  and  such 
notice,  however  given,  without  an  offer  to 
cancel  or  deliver  up  the  notes  for  the  pur- 
chase money,  and  place  the  vendee  in  as 
good  condition  as  he  was  before  the  agree- 
ment by  refunding  to  him  the  purchase 
money  paid  with  interest,  is  insufficient  to 
rescind  the  contract  and  terminate  the  rights 
of  vendee  in  the  property:  Armstrong  v. 
PierHon,  5-817. 

128.  The  fact  that  vendor,  while  insisting 
that  the  contract  was  forfeited,  held  onto  the 
notes,  was  accounted  a  material  circumstance 
in  favor  of  the  vendee,  going  to  show  that 
the  contract  was  neither  forfeited  nor  aban- 


doned, and  that  he  was  entitled  to  demand 
its  specific  performance :  Ibid. 

129.  If  the  value  of  the  property  had  been 
increased  by  improvements  placed  thereon 
by  vendee  in  good  faith,  this  fact  greatly 
strengthens  Ills  claim  to  a  decree  for  specific 
performance,  notwithstanding  his  failure  to 
comply  with  the  contract  as  to  time  of  mak- 
ing payments :  Ibid, 

1 30.  Where  a  portion  of  the  amount  due  on 
a  note  given  for  purchase  money  is  paid  and 
a  new  note  is  executed  for  the  balance,  such 
new  note  is  equally  a  note  for  the  purchase 
money  and  cannot  be  collected  if  the  con- 
tract is  rescinded :  Montelius  v.  Wood^  56-254. 

131.  A  contract  to  convey  cannot  be  re- 
scinded without  at  least  a  proffer  to  restore 
the  advantages  derived  therefrom,  and  a  suit 
for  possession  of  the  property  cannot  be 
maintained  without  an  offer  to  restore  notes 
given  for  the  purchase  money :  Fulwider  v, 
Wilford,  Mor.,  323. 

132.  Where  the  vendor  has  done  or  suf- 
fered no  act  which  renders  him  incapable  of 
performing  his  contract,  the  purchaser  can- 
not rescind  and  recover  the  purchase  money 
paid  without  first  tendering  the  unpaid  pur- 
chase money  and  demanding  performance 
on  vendor*s  part ;  but  such  tender  is  not  neces- 
sary unless  vendor  by  his  own  act  or  by  op- 
eration of  law  has  been  rendered  unable  to 
perform  the  contract  on  his  part :  Wilhelm 
V.  Pimple,  31-131. 

133.  Failure  of  vendee  to  pay  instalments 
of  purchase  money  according  to  the  terms  of 
the  contract,  after  demand  and  notice  that  in 
case  of  default  for  a  period  named  the  contract 
would  be  canceled,  authorizes  the  rescission 
of  the  contract,  which,  of  course,  can  only  be 
effected  by  putting  vendee  in  the  same  posi- 
tion he  occupied  before  the  contract  was  exe- 
cuted, that  is,  by  repaying  any  sum  already 
paid  thereon,  but  profits  received  by  vendee 
may  be  considered  as  offsetting  payment 
made  by  him :  Amlerson  t\  Haskell,  45-45. 

134.  An  offer  to  pay  instalments  of  pur- 
chase money  before  due,  coupled  with  de- 
mand of  title  bond,  which  would  be  given  on 
the  making  of  such  payment,  held  not  a  per- 
formance sufficient  to  prevent  a  subsequent 
rescission  of  the  contract  for  failure  of  vendee 
to  make  payment  according  to  its  conditions : 
Ibid. 
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156,  Vendee  cannot  recover  the  considera- 
tion paid  or  value  of  the  land  embraced  in 
the  contract,  if  he  has  acquired  under  the 
contract  any  right  or  title,  without  returning 
or  offering  to  return  to  the  vendor  all  right 
thus  acquired,  and  restoring  vendor  to  the 
position  he  occupied  before  the  contract  was 
made:  Yokom  v.  McBride,  5&-139. 

186.  Where  the  title  to  land  affected  by  a 
contract  to  convey  did  not  pass  from  the 
United  States,  vendee,  in  seeking  to  rescind 
the  contract,  tendered  in  writing  all  interest 
which  he  had  received  in  such  property ;  heldy 
that  this  was  a  sufficient  tender,  especially 
in  view  of  the  fact  that  the  opposite  party 
did  not  object  to  the  tender,  but  unqualifiedly 
refused  to  accede  to  the  demand  for  a  rescis- 
sion :  Fuige  v.  Lindsey,  70-593. 

157.  ImproTements ;  measare  of  dam- 
ages: Where  vendee  rescinds  the  contract  to 
convey  on  account  of  the  existence  of  incum- 
faranoes  on  the  premises,  and  sues  for  breach 
thereof,  he  cannot  recover  the  value  of  im- 
provements put  on  the  premises  by  him. 
The  measure  of  recovery  in  such  cases  is 
the  I  urchase  money  paid  and  interest  thereon : 
WUhelm  v.  Pimple,  81-131. 

188.  Wlien  time  deemed  of  (he  essence  of 
the  contract :  Under  a  contract  making  time 
of  the  essence  of  the  contract  parties  must  be 
held  to  a  strict  compliance  in  time  to  the  same 
extent  that  they  are  to  any  other  essential 
part  of  the  agreement:  Davis  v.  Stevens,  8-158. 

139.  Time  may  be  made  of  the  essence  of 
an  agreement  for  a  conveyance  of  land,  and 
courts  of  equity  will  enforce  forfeiture  there- 
under :  Prince  v.  Oriffin,  27-514. 

140.  Where  time  of  performance  on  the 
part  of  the  purchaser  is  made  of  the  essence 
of  the  contract  to  convey,  and  it  is  expressly 
provided  that  the  rights  of  such  purchaser 
are  to  be  forfeited  upon  failure  to  perform 
his  obligation  within .  the  time  specified,  the 
contract  may  be  regarded  as  forfeited  upon 
such  failure,  and  a  court  of  equity  will  not 
relieve  the  party  therefrom,  and  this  is  true 
notwithstanding  the  statutory  provision  as 
to  foreclosure  of  such  contracts  at  the  suit 
of  the  vendor;  such  statutory  provision 
(Code,  §  8829)  being  permissive  only,  and  not 
intended  to  deny  rights  which  parties  might 
have  under  such  a  contract :  Iowa  B,  Land 
Co.  V.  Michel,  41-402. 


141.  Forfeitnre:  The  right  to  foreclose  as 
provided  by  statute  does  not  take  away  from 
vendor  the  right  to  declare  forfeiture  of  con- 
tract where  it  is  so  provided.  So  held  in 
regard  to  a  contract  made  prior  to  the  adop- 
tion of  the  Code,  although  action  was  not 
brought  until  after  the  enactment  of  the 
Code:  Johnson  v,  Thornton,  54-144. 

142.  Under  a  contract  to  convey  providing 
for  forfeiture  of  all  rights  of  vendee  upon 
failure  to  make  payment  under  the  terms  of 
the  contract,  the  vendor  upon  taking  posses- 
sion, after  forfeiture  and  rescission  of  the  con- 
tract, has  both  title  and  possession,  and  has  a 
superior  claim  to  that  of  a  mortgagee  from 
the  vendee  before  forfeiture :  Mickelwait  v^ 
Leland,  54-682. 

148.  It  appearing  in  a  particular  case 
that  the  person  to  whom  the  contract  to  con- 
vey was  made  did  not  comply  with  its  con- 
ditions, held,  that  such  contract  could  not  be 
enforced  by  him,  and  that  it  would  constitute 
a  cloud  on  the  title  and  would  be  set  aside 
and  declared  null  and  void:  Jennings  v^ 
O'Brien,  47-392. 

1 44.  Recovery  of  payments  made:  Where 
land  was  sold  under  a  contract  by  the  terms 
of  which  the  first  payment  was  to  be  for- 
feited to  the  grantor  upon  failiu*e  to  pay  the 
second,  hdd,  that  the  grantee  could  not  re- 
cover the  first  payment  when  it  appeared  that 
he  neither  tendered  nor  made  a  second  pay- 
ment: HanschUdv,  Stafford,  25-428. 

14o.  B.  agreed  to  sell  8.  land  on  condition 
of  S.  paying  promptly,  time  being  of  the  es- 
sence of  the  contract,  reserving  the  privilege 
of  taking  possession  of  the  premises  on  the 
failure  of  S.  to  pay.  Under  the  peculiar 
terms  of  the  particular  contract,  held,  that 
failure  on  the  part  of  vendee  to  pay  as  stipu- 
lated in  the  contract  would  forfeit  his  rights 
under  the  contract  and  all  prior  payments 
made :  Shaw  v.  Brown,  13-508. 

146.  Where,  in  accordance  with  the  terms 
of  a  contract  for  sale  of  State  University 
lands,  it  was  declared  forfeited  and  the  land 
sold  to  another  person,  held,  that  the  first 
purchaser  had  no  right  to  specific  perform- 
ance or  to  recover  the  instalments  of  pur- 
chase money  paid :  Henn  v.  State  University, 
22-185. 

147.  Where  it  was  provided  in  a  purchase 
money  note  that  upon  failure  of  vendee  to. 
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pay  the  amount  thereof,  vendor  should  re- 
turn a  portion  of  the  amount  paid  at  the 
time  of  the  contract,  held,  that  the  vendee 
thereby  had  an  election  to  forfeit  the  con- 
tract by  non-payment  of  the  note,  and  might 
thereupon  require  a  return  of  the  sum  stipu- 
lated: Bradford  V,  lAmpus^  10-85. 

Specific  performanee:  As  to  when  a  con- 
tract to  convey  will  be  enforced,  and  specific 
performance  decreed,  notwithstanding  the 
expiration  of  the  time  for  performance,  see 
Specific  Performance,  §§  46>58. 

148.  Abandonment:  In  a  particular  case, 
held,  that  the  evidence  was  not  sufficient  to 
show  an  abandonment  of  a  contract  for  pur- 
chase of  real  property :  Ckorge  x\  Eason,  69- 
461. 

149.  Peifomianee  of  cenditlon:  Under 
the  facts  of  a  particular  case,  held,  that  the 
condition  to  build  a  house  on  a  lot  sold  was 
substantially  performed:  Van  Omian  v. 
Merrill,  27-476. 

150.  Laches:  The  rule  that  time  is  not  to 
be  treated  as  of  the  essence  of  the  contract 
has  never  been  adopted  where  the  time  has 
been  long,  and  there  has  been  neglect  of  the 
vendee ;  but  when  the  precise  time  has  been 
omitted  by  accident,  chance  or  misfortune, 
and  the  party  has  shown  himself  ready  and 
desirous  to  perform  at  the  earliest  time  under 
the  circumstances,  the  precise  time  will  not 
be  held  fatal:  Usher  v,  Livemwre,  3-117. 

151.  Where  a  party  claimed  an  interest  in 
real  property  under  a  contract  providing  that 
he  should  have  such  interest  if  he  would  pay 
a  proportionate  share  of  the  purchase  price 
at  the  time  of  such  purchase,  or  if  purchased 
without  his  knowledge,  then  upon  making 
such  payment  within  a  reasonable  time  after 
notice  of  the  purchase,  lield,  that  he  could 
not,  after  failing  to  offer  the  party  such  pro- 
portion until  long  after  he  had  notice  of  the 
purchase,  and  until  the  property  had  greatly 
increased  in  value,  become  entitled  to  such 
interest  on  tendering  payment  of  his  propor- 
tion: Davies  v.  Beadle,  37-390. 

152.  Where  an  instrument  of  conveyance 
by  its  terms  was  to  operate  as  a  conveyance 
of  lands  therein  described,  upon  performance 
by  the  parties  of  certain  covenants  therein 
contained,  otherwise  to  be  void,  held,  that  it 
was  an  executory  contract  and  not  a  convey- 
ance, and  that  after  default  by  the  parties  to 


whom  the  title  was  to  pass,  it  could  not  be 
enforced  by  them :  In  re  Smith,  {M^-270. 

158.  Where  a  conveyance  was  made  on 
condition  of  payment  of  specified  sums  at 
specified  times,  if  demanded,  held,  tliat  fail- 
ure to  pay  one  such  sum  on  demand  would 
not  constitute  forfeiture,  if  payment  was 
made  within  a  reasonable  time:  Dunbar  v. 
Stickler,  45-884. 

154.  Extension  of  time:  Under  facts  of  a 
particular  case,  held,  that  a  contract  in  which 
time  was  of  the  essence  of  the  contract  had 
been  supplanted  by  another  contract,  not 
containing  such  provision,  and  that  failure 
to  perform  the  provisions  by  the  time  stipu- 
lated did  not  work  a  forfeiture :  Van  Vranken 
V.  Cedar  Eapids  db  M,  R,  E,  Co.,  65-185. 

155.  Notice  of  forfeiture:  Where  time  is 
not  of  the  essence  of  a  contract  of  sale,  fail- 
ure to  pay  the  purchase  money  at  the  date 
stipulated  will  not  work  a  forfeiture  as 
against  the  vendee,  but  in  such  case  the 
rights  of  the  vendee  may  be  cut  off  by  giving 
notice  that  the  contract  will  be  forfeited  if 
the  money  is  not  paid  by  the  designated  time, 
which  must  be  reasonable :  Fresser  v.  Hilden'- 
brand,  28-488. 

156.  Under  a  contract  for  conveyance 
providing  that  if  vendee  failed  to  make  any 
of  the  payments  according  to  the  agreement, 
or  should  otherwise  break  the  same,  vendor 
was  at  liberty  to  consider  the  same  forfeited 
and  had  the  right  to  enter  upon  the  premises 
in  a  quiet  and  peaceable  manner,  held,  that 
something  more  was  required  than  a  mere 
non-payment  to  forfeit  or  put  an  end  to  the 
contract :  Armstrong  v,  Pierson,  5-817. 

157.  Election:  To  rescind  a  contract  some 
positive  act  is  required  which  shall  manifest 
the  intention  of  the  party  entitled  to  rescind 
to  do  so,  and  put  the  opposite  party  on  his 
guard,  and  unless  it  is  shown  that  notice  of 
such  election  has  been  given,  or  unless  there 
is  some  affirmative  act  indicating  vendor's 
election  to  consider  the  contract  forfeited,  it 
is  to  be  interpreted  as  an  ordinary  contract 
between  the  parties,  and  time  will  not  be 
considered,  in  equity,  as  constituting  so  es- 
sential a  feature  of  the  contract  as  that  the 
mere  failure  of  the  plaintiff  in  point  of  time 
will,  without  regard  to  other  circumstances, 
deprive  him  of  his  right  to  enforce  specific 
performance:  Ibid, 
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158.  A  condition  in  a  contract  for  the  sale 
of  real  estate  giving  vendor  the  power  to  de- 
clare the  contract  forfeited  for  a  failure  on 
the  part  of  the  vendee  to  make  payment  ac- 
cording to  the  terms  thereof,  will  take  effect 
only  upon  a  disaffirmance  of  the  contract  by 
the  vendor,  and  his  election  to  affirm  and  en- 
force it  at  law  will  keep  alive  and  make 
effectual  the  equitable  interest  of  vendee, 
until  extinguished  by  foreclosure  and  sale: 
Twogood  r.  Stephens,  19-405. 

159.  The  purchaser  at  a  judicial  sale  of 
vendee's  interest  in  real  property  under  con- 
tract of  sale,  which  may  be  forfeited  at  the 
election  of  the  vendor,  may,  if  the  contract 
is  enforced  by  suit  against  the  vendee  for  the 
amount  due,  tender  the  vendor  the  amount 
of  the  judgment  recovered,  and  demand  the 
conveyance  to  which  vendee  would  be  en- 
titled: Ibid, 

160.  Under  a  particular  agreement,  heldy 
that  provision  for  forfeiture  was  for  the 
vendor's  benefit  alone,  and  entitled  him, 
upon  failure  of  vendee,  to  judgment  for  the 
amount  due  and  foreclosure  of  the  vendee's 
interest :  Barrett  v.  Dean,  21-423. 

161.  The  general  rule  is  that  the  stipula- 
tion that  a  contract  for  the  sale  of  land  shall 
become  void  upon  non-payment  is  for  the 
benefit  of  vendor.  Where  the  contract  pro- 
vided that  if  the  party  of  the  second  part 
failed  to  make  payment  at  the  time  stipu- 
lated, or  failed  to  pay  the  taxes  when  the 
same  were  due,  the  property  should  be  con- 
sidered forfeited,  held,  that  such  forfeiture 
was  at  the  option  of  the  vendor  alone,  and 
that  the  mere  payment  of  taxes  by  him, 
after  breach  of  contract  by  vendee,  did  not 
amount  to  a  taking  of  possession :  Sigler  v, 
Wick,  45-690. 

162.  Waiver  of  forfeitare:  When  time 
of  payment  of  the  purchase  money  is  of  the 
essence  of  the  contract,  the  vendee  is  ex- 
cused for  non-payment  when  the  vendor  is 
absent,  and  has  leit  no  deed  with  his  agent, 
nor  empowered  him  to  execute  one  for  deliv- 
ery to  the  vendee :  Warren  v.  Crew,  22-315. 

163.  Where  the  vendor  does  not  take  ad- 
vantage of  the  right  of  forfeiture,  but  avails 
himself  of  processes  provided  by  law  to  en- 
force the  payment  of  the  amount  due  by 
f(»^osing  a  chattel  mortgage  given  as  se- 
curity for  the  payment  of  the  amount,  and 
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does  not  declare  a  forfeiture,  nor  notify  the 
vendee  that  he  will  insist  on  the  provision  as 
to  time  being  of  the  essence  of  the  contract, 
such  forfeiture  is  waived :  Rump  t?.  Schwartz, 
56-611. 

164.  Where  defendant  entered  into  a  con- 
tract to  convey,  but  in  an  action  by  the 
plaintiff  to  enforce  specific  performance  set 
up  a  forfeiture  by  defendant  of  all  rights  by 
reason  of  failure  to  make  payments  as  stipu- 
lated, hdd,  that  certain  statements  of  de- 
fendant amounted  to  a  waiver  of  the  right 
to  insist  on  the  forfeiture,  and  that  he  was 
estopped  from  setting  it  up :  Blair  v.  Blair, 
48-393. 

165.  Where  vendor  by  agreement  waived 
all  benefits  accruing  under  the  contract  by 
reason  of  its  forfeiture,  held,  that  such  agree- 
ment related  to  an  existing  forfeiture  and 
not  to  one  subsequently  accruing:  Cohrt  v. 
Kock,  56-658. 

166.  Burden  of  proof:  Where  vendor  re- 
lies upon  a  failure  of  vendee  to  perform  the 
conditions  of  the  contract,  such  as  to  consti- 
tute a  forfeiture,  the  burden  of  proof  of 
such  breach  is  upon  him:  McClartey  v, 
Gokey,  31-505;  Bridges  v,  hinder,  60-190. 

V.  Vendor's  lien. 

167.  Covers  irhat:  A  vendor's  lien  ap- 
plies to  equitable  titles :  Young  v,  Isett,  Mor., 
460. 

168.  Bight  to:  The  right  of  vendor  to  a 
lien  for  unpaid  purchase  money  is  well  set- 
tled. It  is  an  equitable  mortgage  and  does 
not  contemplate  any  writing  to  evidence  it. 
It  follows  the  property  into  the  hands  of  the 
heir  or  future  vendee  with  notice :  Pierson  v. 
David,  1-23. 

169.  Against  subsequent  pnreliaser: 
Therefore  where  a  person  having  a  pre-emp- 
tion claim  upon  public  land  transferred  the 
same  to  another  for  a  consideration  to  be 
paid,  and  such  purchaser  conveyed  to  still 
another  vendee  with  notice  that  the  pur- 
chase money  remained  unpaid,  who  procured 
title  from  the  government,  held,  that  tlie 
vendor's  lien  in  favor  of  the  original  vendor 
could  be  enforced  against  the  title  of  the 
last  purchaser  acquired  from  the  govern- 
ment: Ibid, 

1 70.  A  vendor's  lien  may  be  foreoloeed  as 
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against  the  rendee  or  subsequent  purchaser 
with  knowledge:  Ibid. 

171.  A  vendor's  lien  for  unpaid  purchase 
money  may  be  enforced  against  the  vendee 
ond  his  heirs  and  other  privies  in  estate  as 
well  as  against  subsequent  purchasers,  even 
where  the  title  has  passed  to  the  vendee,  and 
much  more  readily  will  this  relief  be  granted 
when  the  title  is  still  in  the  vendor,  who  has 
only  given  title  bond  for  conveyance.  Pur- 
chasers of  vendee's  right  to  the  title  bond  are 
purchasers  of  an  equity  only  and  take  with 
notice  of  the  vendor's  lien :  Blaii^  r.  Marsh, 
8-144. 

1 72.  Prior  to  the  adoption  of  the  present 
Code  vendor  had  a  lien  upon  the  premises 
for  any  part  of  the  purchase  money  which  he 
might  enforce  against  any  purchaser  with 
notice :  Webster  v,  McCoUxmgh,  61-496. 

178.  In  a  particular  case»  held,  that  tlie 
evidence  did  not  charge  the  grantee  of  prop- 
erty with  knowledge  of  the  existence  of  the 
vendor's  lien  thereon :  Harkleroad  v.  Water- 
hotise,  69-702. 

1 74.  Under  the  statutes  existing  prior  to  the 
present  CJode,  the  vendor's  lien  was  recog- 
nized, and  was  not  limited  to  cases  where  a 
bond  for  a  deed  had  been  executed :  Johnson 
t\  McGrew,  42-555 :  Jordan  v.  Wivier,  45-65. 

1 75.  TJie  fact  that  by  agreement  vendor 
continues  to  reside  upon  the  premises  during 
life  will  not  deprive  him  of  his  lien,  it  ap- 
I)earing  that  there  was  no  reservation  in  his 
favor  of  any  interest  in  the  land :  Webster  v. 
McCollougK  61-496. 

1 7C  Where  a  party  claims  the  vendor's 
land  under  an  agi*eenient  or  contract  which 
is  not  a  technical  mortgage,  a  court  of  equity 
will  recognize  and  sustain  it.  whenever  it  ap- 
pears from  the  contract  that  it  was  so  in- 
tended :  Whiting  r.  Eichelberger,  16-422. 

1 77.  A  vendor's  lien  upon  real  estate  is  not 
based  upon  contract,  nor  is  it  an  equitable 
mortgage,  nor  a  trust  resulting  to  the  vendor 
from  non-payment  of  purchase  money.  It  is 
a  simple  equity  raised  by  courts  of  chancery, 
and  not  dei>ending  upon  any  particular  facts : 
Porter  v,  Dubuque,  20-440. 

1 78.  A  vendor's  lien  is  a  mere  naked  equity 
raised  and  administered  by  courts  to  be  en- 
forced between  the  parties,  where  no  counter 
equities  arise,  but  it  is  never  to  be  allowed  to 
override  or  take  priority  of  equities  or  rights 


of  third  persons  which  have  attached  in  igno- 
rance of  such  vendor's  equity :  Allen  v.  LoT' 
ing,  34-499. 

1 79.  A  consolidation  of  railroad  companies 
by  which  the  stockholders  in  one  acquire 
stock  in  the  other,  and  real  property  belong- 
ing to  one  is  transferred  to  the  other,  does  not 
entitle  such  stockholders  to  a  vendor's  lien 
on  such  real  property:  Cross  v.  Burlington 
dbS.  W,R.  Co.,  58-62. 

180.  The  interest  of  vendor  in  real  estate 
conveyed  is  not  real  estate  but  personal 
estate,  and  in  case  of  his  death  it  will  de- 
scend to  his  administrators,  and  not  to  his 
heirs :  Baldwin  v.  Thompson,  15-504. 

181.  Statutory  proYlsion:  Under  the  pro- 
vision of  Code,  §  1940,  that  no  vendor's  lien 
shall  be  recognized  or  enforced  after  a  con- 
veyance by  the  vendee  unless  it  is  reserved  by 
written  instrument,  acknowledged  and  re- 
corded, etc.,  held,  that  a  vendor's  lien  not 
reserved  by  any  written  instrument  was  good 
as  against  persons  holding  from  the  vendee  a 
mere  contract  to  convey,  although  the  rights 
of  the  i)erson  holding  such  contract  had  been 
sold  by  quitclaim  deed,  and  also  at  judicial 
sale,  and  that  the  contract  to  convey  did  not 
constitute  a  conveyance  by  the  vendee  witliin 
the  meaning  of  the  statute :  Noyes  v.  Kramer, 
54-22. 

1 8^2.  A  mortgage  by  vendee  is  not  a  con- 
veyance in  such  sense  as  to  prevent  the  en- 
forcement of  the  vendor's  lien  under  the 
statutory  provision  just  referred  to.  In  such 
case  a  mortgage  will  take  priority,  but  the 
vendor's  lien  may  be  enforced  againat  the 
equity  of  redemption:  Tinstey  v.  Tinsley, 
52-14. 

188.  In  a  particular  case,  held,  that  there 
was  not  sufficient  reservation  of  the  vendors 
lien  to  preserve  it :  Rotch  v,  Hussey,  52-694. 

184.  This  provision  limiting  the  vendor's 
lien,  as  against  third  persons,  to  cases  where 
it  is  reserved  in  a  deed  or  mortgage,  is  un- 
constitutional so  far  as  it  applies  to  liens 
existing  before  its  enactment:  Jordan  v. 
Wimer,  45-65 ;  Webster  i\  McCollough,  61- 
496. 

185.  Assignments:  A  lien  passes  to  the 
assignee  of  notes  given  for  the  purchase 
money  as  an  incident  thereof :  Blair  v.  Marsh, 
8-144 ;  Bdkestraw  v.  Hamilton,  14-147 ;  Par- 
amore  v»  Nabers,  42-669. 
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I8&  And  such  lien  will  be  a  sufficient  con- 
sideration for  a  mortgage  executed  in  recog- 
nition thereof,  and  to  make  it  a  matter  of 
record:  Heynolda  v.  Moraej  62-155. 

187.  Caneellation:  R.  R.,  being  the  owner 
of  an  undivided  interest  in  certain  real  prop- 
erty, executed  a  bond  to  convey  the  whole  of 
said  property,  and  subsequently  purchased 
from  J.  R.,  the  owner  of  the  other  undivided 
interest,  his  share,  in  payment  for  which  a 
note  for  the  balance  of  the  unpaid  purchase 
money  due  under  the  bond  was  executed  by 
the  puTchaaer  directly  to  said  J.  R.  The  title 
bond  was  subsequently  released  and  surren- 
dered by  the  purchaser,  and  the  property 
tranaferred  to  another.  Held,  that  J.  R.  ac- 
quired no  interest  in  the  title  bond  which 
could  prevent  its  being  released  by  the  pur- 
chaser, or  which  was  superior  to  a  judgment 
lien  against  the  person  to  whom  the  prop- 
erty was  conveyed,  and  a  purchaser  thereof 
at  a  sale  under  such  judgment :  McMvUen  v, 
Hoae,  54-522. 

188.  Waiver:  The  taking  of  a  mortgage 
on  the  same  property  is  a  merger  or  waiver 
of  the  vendor's  lien:  Stuart  v,  Harrison ,  52- 
511 ;  JEacher  v.  Simmona,  54-269. 

189.  The  taking  of  a  mortgage  upon  other 
property  to  secure,  unpaid  purchase  money  is 
a  presumptive  waiver  of  the  vendor's  lien, 
and  caata  upon  the  vendor  the  burden  of 
proving  that  no  waiver  was  intended.  Evi- 
dence in  a  particular  case  Jidd  not  sufficient 
to  overcome  such  presumption  of  waiver: 
Gnash  V.  Oeorge,  58-492. 

190.  The  taking  of  distinct  security  is  evi- 
dence that  the  vendor  does  not  rely  upon  his 
lien,  but  intends  to  waive  it,  and  this  is  true 
where  the  vendor  accepts  the  note  of  a  thiixl 
person  indorsed  by  the  vendee,  even  though 
it  afterwards  appears  that  at  the  time  the 
maker  of  such  note  was  insolvent,  if  the 
parties  supposed  the  security  to  be  good  at 
the  time  of  the  purchase:  Kendrick  r.  Eg- 
gleston,  6(m28. 

191.  Where  the  vendor  of  real  estate  takes 
collateral  security  for  the  purchase  money, 
he  thereby  waives  presumptively  his  vend- 
or's lien,  and  the  fact  that  the  security  thus 
taken  is  of  no  value,  or  afterwards  becomes 
valueless,  does  not  defeat  the  waiver :  Akers 
V.  Luse,  56-^6. 

192.  Where  the  vendor,  without,  relying 


upon  his  lien,  obtains  judgment  at  law  for  the 
purchase  money,  and  buys  in  the  property 
at  a  sale  thereof  under  execution,  he  does 
not  thereby  lose  his  superiority  over  liens 
that  are  inferior  to  his,  but  may,  by  an  action 
in  equity  against  such  lienholders,  have  his 
title  quieted :  Patterson  u  Lindei'f  14-414. 

198.  The  fact  that  vendor's  claim  for  pur- 
chase money  has  been  presented  to  the  ad- 
ministrators of  vendee's  estate,  and  a  por- 
tion of  the  amount  thereof  has  been  received, 
will  not  operate  as  a  waiver  of  the  lien : 
Hays  V,  Horine,  12-61. 

194.  Where  the  vendor  conveyed  title  to 
the  vendee,  accepting  payment  of  the  debt  in 
money  and  negotiable  securities,  which  he 
transferred,  held,  that  the  vendor's  lien  was 
waived  and  could  not  be  enforced  by  the 
purchaser  of  such  securities:  Porter  v,  Du- 
buque, 20-440. 

195.  In  equity,  an  unpaid  vendor  who  has 
not  waived  it  will  be  entitled  to  a  lien,  and 
no  waiver  obtained  by  fraud  will  be  effect- 
ual to  destroy  such  lien.  Accordingly  held, 
that  in  an  exchange  of  lands,  the  purchase 
money  having  failed  in  part  by  reason  of 
fraudulent  representations  as  to  the  land  ex- 
changed, a  vendor's  lien  could  be  enforced 
against  the  land  for  which  it  was  taken  as 
payment:  McDole  v.  Purdy,  23-277. 

196.  The  taking  of  a  note  upon  which, 
through  fault  of  vendee,  nothing  is  realized, 
does  not  constitute  a  waiver  of  the  vendor's 
lien :  Johnson  v.  McQrew^  42-555. 

197.  Where,  as  part  consideration  of  a 
conveyance  of  real  property,  a  bond  for  a 
deed  was  taken  for  the  conveyance  by  the 
vendee  to  the  vendor  of  another  piece  of 
real  property,  and  subsequently  the  obligor 
in  such  bond  induced  the  obligee  to  accept 
a  valueless  railroad  bond  in  lieu  thereof, 
hddy  that  the  delivery  of  such  bond  did  not 
satisfy  the  purchase  ])rice  of  the  property 
first  conveyed,  which  was  to  have  been  satis- 
fied by  the  conveyance  of  the  property  cov- 
ered by  the  bond  for  a  deed,  and  that  the 
obligee  in  such  bond  might  enforce  a  vendor's 
lien  on  the  land  originally  conveyed  by  him : 
Brown  v.  ByaiUy  65-374. 

198.  Under  particular  circumstances,  held, 
that  a  mortgage  never  accepted  by  the 
vendor  would  not  defeat  his  right  to  a 
vendor's  lien:  Huff  r.  Olmstead,  67-698. 
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199.  Priorities:  A  mortgagee  having 
knowledge  that  the  purchase  money  was  un- 
paid could  not,  before  the  enactment  of  the 
statutory  provision  (Code,  g  1940),  acquire  a 
prior  lien  to  that  of  vendor  for  such  purchase 
money,  whether  he  knew  how  much  there 
was  unpaid  or  not,  it  being  his  duty  to  inquire 
and  ascertain  the  amount  unpaid :  Jordan  v. 
Wimer,  45-65. 

200.  A  mortgage  made  subsequently  to  a 
deed,  for  money  advanced  by  a  third  party 
to  pay  the  purchase  price  of  the  property, 
does  not  confer  priority  over  a  judgment  ex- 
isting against  vendee  at  the  time  of  the  pur- 
chase of  the  property.  The  mortgagee  is  not 
entitled  in  such  case  to  be  subrogated  to  tlie 
rights  of  the  vendor.  Whether  a  simple 
vendor's  lien  is  paramount  to  the  lien  of  a 
judgment  obtained  without  notice  of  the 
rights  of  the  vendor,  qucere:  OilTnan  v, 
Dingeman,  49-308. 

201.  Where  the  legal  title  is  held  subject 
to  an  agreement  to  convey,  in  the  nature  of 
a  title  bond,  a  judgment  against  the  holder 
of  such  legal  title  does  not  become  a  lien 
thereon :  Scott  v,  Mewhirter,  49-487. 

203.  The  vendot's  lien  does  not  have  pri- 
ority over  the  lien  of  a  judgment  against 
vendee,  in  favor  of  a  party  who  has  no  notice 
of  the  vendor's  rights:  Cutler  v.  Ammon^  65- 
281. 

203.  A  purchaser  under  foreclosure  of  a 
vendor's  lien,  which  was  not  commenced  un- 
til after  the  execution  of  a  mortgage  of  the 
property  by  vendee,  which  was  recorded  sub- 
sequently to  the  commencement  of  the  fore- 
closure, but  prior  to  sale  thereunder,  held 
not  to  have  acquired  priority  over  such 
mortgage:  Henry  Caurtty  v,  Bradsliaw,  20-355. 

204.  The  vendor's  lien  is  superior  to  the 
claim  of  the  widow  of  vendee  for  dower: 
Noyes  v,  Kranier,  54-22. 

VI.  Liability  on  title    bond;  foke- 

CLOSUKE. 

205.  Aecpptancd  binds  YenJee:    By  the 

acceptance  of  a  title  bond  specifying  the  sale 


and  the  vendee's  contract  to  pay  the  pur- 
chase money  at  a  specified  time,  the  vendee 
becomes  bound :  Htise  v.  McDaniel,  83-406. 

206.  The  fact  that  no  notes  or  other  obli- 
gations are  executed  by  the  person  to  whom 
is  given  a  bond  to  convey  will  not  show  that 
he  is  not  bound  by  the  bond.  Such  a  con- 
tract will  not  be  considered  as  unilateral  un- 
less it  is  plain  and  clear  that  a  unilateral 
contract  was  intended.  In  the  absence  of 
such  proof  of  intention  it  will  be  presumed 
that  the  parties  intended  it  to  be  mutually 
obligatory :  Flanders  v,  MerriUy  88-583. 

207.  Liability  of  Assignee:  Where  a  con- 
tract to  convey  is  assigned  by  the  vendee  to 
a  third  person,  and  accepted  by  him  and 
rights  claimed  thereunder,  such  assignee 
thereby  assumes  all  the  obligations  of  his  as- 
signor, and  can  be  held  personally  liable 
thereunder:  Wightman  v.  Spofford,  56-145. 

208.  Personal  liability:  Under  a  con- 
tract by  which  the  owner  of  land  held  under 
execution  had  an  election  to  repurchase  w  ithin 
a  given  time,  held,  that  no  personal  obliga- 
tion was  incurred  on  which  judgment  could 
be  recovered :  Stroiip  v.  Haycock^  56-729. 

209.  Where,  in  a  bond  for  a  deed,  vendee 
does  not  bind  himself  to  pay  for  the  prem- 
ises, an  acceptance  of  such  bond  creates  no 
obligation  on  his  part,  but  simply  secures  to 
him  an  option  to  pay  the  stipulated  price  and 
interest  or  take  the  land.  When  he  neglects 
to  pay  according  to  such  stipulations,  the 
privilege  of  taking  the  land  which  he  has 
under  the  agreement  may  become  termi- 
nated in  accordance  with  its  provisions,  and 
no  demand  against  the  vendee  in  favor  of 
the  vendor  will  exist  after  such  termination : 
Huston  V.  Kline,  64-4)76. 

210.  Foreclosure  of  title  bond:  A  title 
bond  invests  vendee  with  an  interest  which 
can  be  reached  by  the  vendor  in  a  manner 
similar  to  the  foreclosure  of  a  mortgage: 
Mullin  V,  Bloomer,  11-360. 

211.  Statniory  provisions:^  These  pro- 
visions do  not  take  away  the  rights  of 
vendor  to  pursue  any  remedies  he  may  have 


>  Code,  S3320.  In  cases  where  the  yendor  of  real  estate  has  given  a  bond  or  other  writing  to  conyej  the  same 
on  payment  of  the  purchase  money,  and  such  money  or  any  part  thereof  remains  unpaid  after  the  day  fixed 
lor  payment,  whether  time  is  or  is  not  of  the  essence  of  the  contract,  such  vendor  may  file  his  petition  asking 
the  court  to  require  the  purchaser  to  perform  his  contract,  or  to  foreclose  and  soli  his  Interest  in  the  property. 

§  3330.  The  vendee  shall  in  such  cases,  for  the  purpose  of  the  foreclosure,  be  treated  as  a  mortgagor  of  the 
property  purchased,  and  his  rights  may  be  foreclosed  in  a  similar  manner. 
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without  regard  to  such  proyisions:  Page  v. 
C6U,  6-153. 

312.  The  vendor  may  still  proceed  at  law 
for  any  matured  and  unpaid  instalment  of 
the  purchase  money:  HersTiey  v.  Hershey, 
1&-24 ;  JPOvxshiek  County  v,  Denniswi,  86-244. 

218.  These  provisions  are  merely  permis- 
sive and  do  not  take  away  any  right  which 
the  grantor  may  have  under  the  instrument 
by  way  of  forfeiture :  lotoa  R,  Land  Co.  v. 
Miekel,  41-402:  Johnson  v.  Thornton^  54- 
144;  Mickdwait  v.  Leland,  54-662. 

214.  Under  the  corresponding  provisions 
in  the  Revision,  which,  however,  were  not 
limited  to  cases  where  vendor  had  given  a 
bond  or  other  writing  to  convey,  hpJd^  that 
the  vendor  who  had  given  a  deed  without 
reserving  any  lien  by  written  agreement 
might  avail  himself  of  the  provisions  for  a 
foreclosure  and  recover  the  purchase  money 
unpaid :  Johnson  v.  McOrew,  42-555. 

215.  The  present  statutory  provision  held 
applicable  to  a  case  where  the  owner  of  land 
had  agreed  to  convey  to  a  railroad  company 
the  right  of  way  over  his  land  in  considera- 
tion of  their  fencing  the  track  and  the  con- 
struction of  a  crossing,  and  held,  that  the 
lien  under  such  contract  was  superior  to  the 
claims  of  the  purchaser  of  the  road  at  fore- 
closure sale :  Vamer  v,  St  Louis  d:  C  R,  R. 
Co.,  55-677. 

216.  The  assignee  of  a  note  given  for  the 
purchase  money  by  the  holder  of  a  title  bond 
has  the  same  rights  and  remedies  as  the 
payee,  and  may  bring  action  in  his  own  name 
to  foreclose  the  bond  or  contract :  Zebley  v. 
Sears,  38-507 ;  Guest  v.  Byington,  14-30. 

217.  Foreelosnre  for  one  instalment: 
Upon  the  maturity  of  a  portion  of  a  series 
of  notes  for  the  purchase  money,  the  vendor 
may  bring  action  to  foreclose  his  title  bond : 
Tupple  V,  Viers,  14r-515. 

218.  And  a  foreclosure  for  an  instalment 
due,  and  a  sale  thereunder,  has  the  same 
effect  as  in  a  similar  action  on  the  mortgage. 
The  purchaser  takes  free  from  any  claim  of 
the  vendor  for  unpaid  instalments:  Potve- 
shiek  County  v.  Dennison,  86-244. 

219.  Where  the  vendor  proceeds  to  fore- 
close the  contract  of  sale,  he  loses  his  lien 
for  any  balance  of  the  purchase  money  not 
paid  by  the  foreclosure  sale :  Todd  v,  Davey, 
eO-532.  ^ 


Further  as  to  foreclosure  for  one  instal- 
ment, see  MOKTOAOES,  §§  817-819,  446-449. 

220.  Limitation:  An  action  to  foreclose  a 
title  bond  is  barred  in  the  same  time  that  an 
action  on  a  mortgage  would  be:  Day  r. 
Baldunn,  34-880. 

221.  Personal  judgment:  A  judgment 
against  the  vendee  and  a  foreclosure  of  the 
bond  may  be  had  in  the  same  action,  as  in  a 
suit  to  foreclose  a  mortgage:  Hartman  r. 
Clarke,  11-510. 

222.  Subsequent  purchaser  made  party: 
In  an  action  to  foreclose  a  title  bond  to  con- 
vey an  undivided  interest  in  real  property, 
heldf  that  a  subsequent  purchaser  of  a  part 
of  the  property  was  properly  made  defend- 
ant and  might  in  an  action  ask  that  the  lien 
be  enforced  against  the  portion  not  claimed 
by  him,  and  that  a  partition  of  the  land  be 
made:  Hammond  v.  Perry,  88-217. 

228.  Foreclosure,  not  forfeiture:  In  an 
action  on  a  title  bond  for  balance  of  purchase 
money,  it  is  error  to  declare  the  bond  for- 
feited and  discharge  the  land  therefrom. 
The  lien  of  the  vendor  for  the  balance  due 
should  be  foreclosed  and  the  property  sold  to 
satisfy  the  judgment:  Cfamut  v,  Qregg,.Zl- 
573. 

224.  Conveyanoe  by  plaintilT:  In  an  ac- 
tion to  foreclose  a  title  bond,  held  not  error 
to  render  a  decree  requiring  plaintiff  to  con- 
vey the  property  described  in  the  bond  to  the 
purchaser  under  the  decree,  by  a  deed  con- 
taining the  covenants  stipulated  in  the  bond, 
upon  payment  by  the  purchaser  of  the  full 
amount  found  due  plaintiff  on  the  bond: 
Wall  V.  Ambler,  11-274. 

225.  Tendee's  possession:  Where  vendee 
enters  into  possession  under  a  contract  of 
sale,  be  is,  after  the  sale  of  the  premises 
under  foreclosure  of  the  contract,  bound  to 
surrender  possession  to  the  holder  of  the  legal 
title  without  notice.  He  cannot  claim  to  be 
a  tenant  at  will :  Cole  v.  QiU,  14-527. 

226.  Execution  of  deed:  In  a  proceeding 
to  foreclose  a  title  bond  to  real  estate  brought 
by  an  executrix,  who  was  also  under  the  will 
devisee  of  the  property  with  power  to  con- 
vey, held,  that  a  decree  requiring  that  the 
deed  to  be  delivered  to  defendant  upon  pay- 
ment of  the  debt  should  be  executed  by 
plaintiff  as  executrix,  instead  of  as  devisee, 
was  erroneous:  Orimmell  v.  Warner,  21-11. 
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227.  lileiieral  ezecation:  On  the  foreclos- 
ure of  a  title  bond  of  real  estate  it  is  proper 
to  award  a  general  execution  for  any  balance 
remaining  due  after  the  sale  of  the  property 
on  special  execution :  Ibid. 

228.  Bedemptlon:  Subsequent  lienhold- 
ers  not  made  parties  to  the  foreclosure  may 
redeem  as  from  sale  on  foreclosure  of  mort- 
gage :  Dukes  v.  Thimer,  44-575.  ■ 

229.  The  grantee  of  a  grantee  under  a  title 
bond  may  maintain  an  action  to  redeem  from 
the  sale  under  foreclosure  of  the  title  bond 
by  the  grantor,  to  which  ho  is  not  a  party : 
Ibid. 


TENUE. 

L  Where  suit  may  be  brought. 
II.  Change  of  place  of  trial  when  suit 

IS  brought  in  wrong  county. 
in.  Change  of  place  of  trial  in  order 
TO  secure  a  fair  trial. 

As  to  place  of  bringing  suit  and  change  of 
venue  in  justice's  court,  see  Justices  of  the 
Peace,  II. 

As  to  venue  and  change  of  venue  in  crimi- 
nal cases,  see  Criminal  Law,  III,  3. 

I.  Where  suit  may  be  bkouoht. 

1.  Local  actions;  Under  the  provisions  of 
the  Code  of  '51,  that  an  action  relating  to 
real  property  should  be  brought  in  the 
county  where  the  real  property  was  situated, 
lieldf  that  an  action  of  trespass  quareclansum 
f regit  was  governed  thereby:  Barnes  v, 
Davis,  2-160, 

2.  Foreclosure:  Under  Code,  g  2578,  pro- 
viding that  an  action  for  the  foreclosure  of  a 
mortgage  of  real  property  **  may  be  brought  ** 
in  the  county  in  wliich  the  property  to  be 
affected  or  some  part  thereof  is  situated, 
held,  that  an  action  to  foreclose  a  mortgage 
and  for  general  judgment  against  the  mort- 
gagor might  be  brought  where  the  defend- 
ant resided:  Cole  v,  Conner^  10-299;  Fintia' 
gan  v.  Manchester^  12-521, 

3.  Under  the  same  statutory  provision, 
held,  that  where  the  note  secured  by  a  mort- 
gage was  made  payable  at  a  particular  place, 
action  to  foreclose  the  mortgage  might  be 
brought  in  the  county  in  which  the  note  was 
made  payable,  although  the  land  mortgaged 


was  situated  in  another  county:  Equitable 
L,  Ins,  Co.  V.  Oleason,  66-47. 

4.  Although  under  such  provision  a  mort- 
gage might  be  foreclosed  in  any  county  in 
which  the  court  could  acquire  jurisdiction  to 
render  a  personal  judgment  on  the  debt,  yet 
if  the  proceeding  was  upon  pubUcation  only, 
and  defendant  did  not  appear,  the  foreclosure 
could  not  be  had  in  a  county  where  no  por- 
tion of  the  property  was  situated :  lotva  Loan 
and  Trust  Co.  v.  Day,  687459. 

[By  20  G,  A.,  ch.  126,  the  section  of  the 
Code  above  referred  to  is  amended  so  as  to 
provide  that  such  action  shall  be  brought  in 
the  county  where  the  property  or  some  por- 
tion thereof  is  situated.] 

6.  An  action  being  brought  to  recover 
upon  three  notes  and  to  foreclose  six  mort- 
gages upon  six  parcels  of  land  in  as  many 
different  counties,  each  mortgage  being  for  a 
specific  sum,  a  part  of  the  note  described 
therein,  held,  that  each  mortgage  constituted 
a  separate  cause  of  action,  and  a  motion 
should  have  been  sustained  to  strike  from  the 
petition  the  portions  thereof  relating  to  mort- 
gages upon  lands  not  situated  in  the  county 
where  the  action  was  brought:  Chadboume 
r.  Oilman,  29-181. 

6.  Under  the  provisions  of  the  Code  of  *51, 
held,  that  a  bill  in  equity  brought  by  the 
vendor  to  foreclose  a  title  bond  was  a  local 
action  and  properly  brought  in  the  county 
where  the  land  was  situated:  Johns  i\  Or- 
cuit,  9-850. 

7.  Where  distinct  deeds  of  land  in  differ- 
ent counties  were  given  as  security  in  con- 
nection with  an  instrument  of  defeasance,  in 
such  way  as  to  constitute  a  mortgage,  held, 
that  a  suit  to  foreclose  as  to  all  the  lands 
might  be  brought  in  the  county  in  which  a 
portion  thereof  was  situated:  Lomax  v. 
Smyth,  50-228. 

8.  Enforcement  of  lien :  An  action  against 
husband  and  wife  for  indebtedness  incurred 
for  family  expenses,  and  in  which  it  is 
sought  to  make  such  indebtedness  a  lien 
upon  real  property  of  the  wife,  may  be 
brought  in  the  county  where  such  real  prop- 
erty of  the  wife  is  situated,  although  neither 
husband  nor  wife  be  a  resident  of  that  county : 
Hawke  v.  Urban,  1&-88. 

9.  An  action  on  a  bnil  bond  given  upon 
change  of  venue  from  one  county  to  another. 
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conditioned  for  the  appearance  of  defendant 
in  the  county  to  which  the  change  is  taken, 
should  be  brought  in  that  county  and  not  in 
the  county^ where  the  indictment  was  found. 
The  forfeiture  belongs  to  the  county  to  which 
the  change  is  taken :  Decatur  County  i\  Max- 
teea,  26-898. 

Garnishment:  As  to  venue  of  garnish- 
ment proceedings,  see  Garnishment,  g§  120- 
122. 

10.  In  an  aetlon  by  attachment  the  seiz- 
ure of  property  in  the  county  where  smt  is 
brought  will  be  sufficient  to  give  the  court 
jurisdiction,  but  jurisdiction  cannot  be  con- 
ferred by  attaching  that  which  is  not  subject 
to  attachment  and  which  could  not  be  made 
liable  under  the  judgment  to  plaintifTs  de- 
mands :  Courtney  v.  Carr,  6-238. 

11.  As  to  whether  the  proceedings  in  an 
action  by  attachment  against  a  non-resident 
defendant  served  by  publication,  brought  in 
a  county  w^here  no  property  is  found,  but  in 
which  proceedings  property  in  another  county 
is  levied  on,  are  valid  and  may  be  removed 
to  the  proper  county  under  Code,  §  2589  (dis- 
cussing the  question  with  reference  to  the 
I»t>vi8ion8  of  Ck)de  of  *51),  see  Laird  v.  Dick- 
erson,  40-665. 

12.  It  is  the  service  of  the  attachment 
which  gives  jurisdiction  where  thei;e  is  no  per- 
sonal service,  and  an  action  by  attachment 
against  a  non-resident  not  served  cannot  be 
prosecuted  in  the  county  in  which  the  con- 
tract on  which  action  is  based  is  made  pay- 
able unless  property  of  defendant  can  be 
attached  in  that  county:  Hedrick  v.  Bran- 
don, 9-319. 

18.  A  court  does  not  acquire  jurisdiction 
by  attachment  in  an  action  against  a  resi- 
dent of  the  state  not  served  with  notice: 
Langworthy  v.  Root,  10-260. 

14.  The  provision  of  Code,  §  2580,  that  an 
action  by  attachment  against  a  resident  of 
the  state  must  be  brought  in  the  county  of 
his  residence  or  that  in  which  the  contract 
was  to  be  performed,  restricts  attachments 
against  residents.  An  attachment  issued  in 
a  case  brought  in  a  county  other  than  thus 
specified  is  invalid  and  should  be  dismissed 
on  motion  even  if  the  case  itself  is  trans- 
ferred, upon  the  application  of  the  defend- 
ant, to  the  county  of  his  residence :  Wasson 
V.  MiOsap,  70-848. 


15.  Place  of  performauee  of  contraet: 

The  statutory  provision  last  referred  to,  so 
far  as  it  refers  to  bringing  the  action  where 
tlie  contract  is  to  be  performed,  relates  to 
w^ritten  contracts  which  are,  by  their  terms, 
to  be  performed  in  a  particular  place,  and  on 
which,  by  statute  (Code,  §  2581),  action  is 
authorized  to  be  brought  in  the  county 
wherein  such  performance  is  to  be  made: 
Hatch  V,  Johnson,  44-535. 

16.  The  statutory  provision  (Code,  §  2581) 
that  action  on  a  writton  contract  which  is, 
by  its  terms,  to  be  performed  in  any  particu- 
lar place,  may  be  brought  in  the  county 
wherein  such  place  is  situated,  is  permissive 
and  not  mandatory,  and  plaintiff  may  still 
sue  in  the  county  where  defendant  resides: 
Troy,  etc..  Mill  Co.  v.  Boicen,  7-465. 

17.  This  section  only  applies  to  cases  where 
personal  service  is  had  upon  defendant 
within  the  state.  If  the  proceedings  are  by 
attachment  against  a  non-resident  de- 
fendant, suit  can  only  be  brought  where  the 
property  is  attached:  Hedrick  v,  Brandon, 
9-819. 

18.  Where  a  note  was  made  payable  in  a 
particular  county,  and  a  person  not  party  to 
the  note  entered  into  a  subsequent  agreement 
to  pay  it,  held,  that  as  to  the  latter,  action 
could  not  properly  be  brought  in  the  county 
where  the  note  was  payable :  McDaniels  v, 
Wheeler,  64-678. 

19.  Where  defendant  bought  of  plaintiff 
fruit  trees,  agreeing  to  pay  therefor  a  cer- 
tain sum  on  their  delivery  at  a  certain  place, 
field,  that  the  contract  to  pay  was  not,  by  its 
terms,  to  be  performed  in  any  particular 
place,  and  suit  for  the  price  should  be 
brought  where  the  defendant  resided.  The 
agreement  to  perform  in  a  particular  place 
must  be  in  terms,  and  not  by  implication 
merely:  Hunt  v.  Bratt,  23-171. 

20.  Where  personal  property  is  to  be  de- 
livered by  the  vendor  and  received  by  the 
vendee  at  a  particular  place,  an  action  for 
the  breach  of  such  contract  may  be  brought 
in  the  county  where,  by  its  terms,  the  prop- 
ertv  was  to  be  delivered :  Oliver  v,  Bass,  80- 
90 ;  Haugen  r.  McCarthey,  34-415. 

21.  Where  a  certificate  of  deposit  was  is- 
sued payable  at  a  certain  date  on  return  of 
the  certificate,  held,  that  by  its  terms  it  was 
<'  to  be  performed ''  at  the  place  where  issued. 
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80  that  an.  action  on  it  might  be  brought  in 
that  county :  Sanboum  v.  Smithy  44-153. 

32.  Where  a  bond  was  given  conditioned 
for  the  payment  of  a  i)enalty  if  the  princi- 
pal failed  to  erect  a  school-house  at  a  place 
named,  according  to  a  certain  written  con- 
tract, etc.,  heldf  that  it  was  not ''  to  be  per- 
formed in  a  particular  place/'  and  an  action 
thereon  should  be  brought  in  the  county 
where  defendant  resided :  Independent  School 
Dist  V.  Reichard,  3ft-168. 

28.  Where  plaintiff  agreed  to  lay  a  rail- 
road track  for  defendant  in  Lucas  county, 
and  defendant  agreed  to  deliver  iron  and 
material  for  laying  the  track  at  the  end 
thereof,  and  pay  plaintiff  any  damage  sus- 
tained by  reason  of  delay  in  finishing  the 
grade,  heUd,  that  as  to  damages  for  delay, 
etc.,  the  action  could  not  be  brought  in  Lucas 
county,  as  the  place  of  performance  of  the 
contract,  but  semhle  that  as  to  damages  for 
not  delivering  iron,  etc.,  at  end  of  track,  ac- 
tion might  be  brought  in  that  county  as  the 
place  where  the  contract  was  to  be  performed : 
Mauley  v.  Wolfe,  24-141. 

24.  An  action  upon  service  by  publication 
to  foreclose  a  mortgage  cannot  be  brought 
in  the  county  in  which  the  note  is  made  pay- 
able, if  no  portion  of  the  property  is  situated 
in  that  county :  Iowa  Loan  and  Trust  Co.  v. 
Day,  68-459. 

25.  Actions  against  railways:  A  railway 
company  has  a  residence  in  any  county 
through  which  its  road  passes  and  in  which 
it  transacts  business :  Baldmin  v,  Mississippi 
dt  M,  R,  Co,,  6-518;  Richardson  v.  Burling- 
ton &M,  jR.  R.  Co.,  8-260. 

A  foreign  railway  company  against  which 
action  might  be  brought  in  this  state  by  vir- 
tue of  statutory  provisions  authorizing  suits 
in  the  county  through  which  the  lino  passes, 
etc. ,  is  not  to  be  deemed  a  non«resident  of 
the  state  within  the  terms  of  the  statute  of 
limitations  so  as  not  to  be  permitted  to  take 
advantage  of  its  provisions :  See  Limitation 
OP  Actions,  §  148. 

26.  Telegraph  and  telephono  companies: 
The  statutory  provision  (Code,  g  2582)  that 
actions  may  be  brought  against  railway  cor- 
porations, etc.,  and  telegraph  companies  in 
any  county  through  which  the  line  or  road 
thereof  passes  or  is  operated,  is  applicable  to 
telephone   companie3,    and   authorizes   the 


bringing  of  action  against  such  a  company 
before  a  justice  of  the  peace  in  any  county 
through  which  the  line  of  the  company 
passes  or  is  operated:  Frankli^  v.  North- 
western  Telephone  Co.,  69-97. 

27.  Railway  construction  companies: 
Under  Code,  §  2583,  authorizing  an  action 
against  any  corporation,  company  or  person, 
engaged  in  the  construction  of  a  railway, 
etc.,  on  any  contract  relating  thereto,  etc., 
to  be  brought  in  any  county  where  such  con- 
tract was  made  or  performed,  in  whole  or  in 
part,  or  where  the  work  was  done,  etc.,  held, 
that  where  an  action  was  brought  by  a  sub- 
contractor entitled  to  a  mechanic's  lien 
against  the  contractor  for  the  construction 
of  the  railway  on  an  agreement  to  pay  the 
amount  of  such  lien,  such  action  was  prop- 
erly brought  in  the  county  through  which 
the  road  was  being  constructed,  and  could 
not  be  removed,  on  the  application  of  defend- 
ant, to  the  county  of  his  residence :  Vaughn 
V.  Smith,  58-553. 

28.  The  facts  sliowing  that  the  contract 
has  been  performed  or  the  work  done  in  the 
county  in  which  suit  is  brought  may  be  es- 
tablished by  affidavit  on  the  hearing  of  the 
motion,  if  defendant  seeks  to  change  the 
place  of  trial  to  the  county  of  his  residence : 
Jordan  i\  Kavanaugh,  63-152. 

29.  On  motion  for  change  of  venue  the 
question  as  to  plaintiff's  right  of  recovery 
against  a  portion  of  defendants  cannot  be 
raised,  as  such  a  question  must  be  determined 
upon  demurrer :  Ibid. 

80.  Insurance  companies  may,  by  stat- 
utory provision  (Code,  g  2584),  be  sued  for  a 
loss  in  any  county  where  the  loss  occurs : 
State  Ins.  Co.  v.  Granger,  62-273. 

81.  Under  this  section  an  action  may  be 
brought  before  a  justice  of  the  peace  against 
an  insurance  company  in  another  county  than 
that  of  its  residence,  notwithstanding  the 
provisions  of  Code,  §  3507,  with  reference  to 
the  place  of  bringing  action  in  justice's 
courts :  Hunt  v.  Farmers'  Ins,  Co,,  67-742. 

82.  Snits  growing  oat  of  the  business  of 
an  ofllce  or  agency  may,  by  statutory  pro- 
vision (Code,  §  2585),  be  brought  in  the  county 
where  such  office  or  agency  is  located,  but 
tliis  is  permissive  and  not  mandatory,  and 
the  suit,  if  against  a  non-reeidcnt,  may  be 
brought  in  the  usual  manner  of  oonmiencing 
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actions  against  non-residents :  Dean  v,  WhitCy 
5-266. 

83.  Such  statutory  provision  merely  fixes 
the  county  in  which  suit  shall  be  brought ;  it 
does  not  define  the  manner  in  which  juris- 
diction over  the  person  is  to  be  acquired: 
Centennial  Mut.  L,  Aas'n  v.  Walker,  50-75. 

84.  One  who  accepts  the  benefits  of  a  sale 
by  a  person  chdmiug  to  act  as  his  agent,  or 
who  accepts  the  benefits  of  a  proposition 
made  through  and  forwarded  by  him,  thereby 
ratifies  the  transaction,  so  that  an  action 
arising  therefrom  may  be  brought  in  the 
county  of  such  agency:  MUligan  v.  Davis, 
40-126. 

85.  A  oertaui  method  of  doing  business 
between  a  Grm.  and  defendant,  Tield  such  as 
to  constitute  the  firm  agents  for  defendant, 
and  authorize  an  action  against  defendant 
growing  out  of  the  business  of  such  agency 
to  be  brought  in  the  county  where  the 
agency  was  located :  Ibid. 

8&  An  action  by  the  agent  against  the 
principal  for  services  as  agent  is  connected 
with  the  business  of  the  agency  in  such  sense 
that  suit  against  the  principal  may  be 
brought  in  the  county  of  such  agency :  Ock- 
ergon  v.  Bumham,  63-570. 

37.  The  statutory  provision  above  referred 
to  does  not  limit  the  right  to  commence  a 
suit  in  the  county  where  the  agency  is  located 
to  the  time  during  which  the  agency  exists : 
IbicL 

38.  This  statutory  provision  is  also  appli- 
cable to  suits  against  a  partnership  brought 
in  a  justice's  court,  and  the  partnership  may 
be  considered  a  resident  of  the  county  in 
which  the  business  is  transacted  although 
none  of  its  members  are  residents  of  such 
county :  ^Fitzgerald  V.  Grimmell,  64-261. 

89.  County  of  defeiidanVs  residence: ^  A 
personal  action  may  be  brought  in  the  county 
where  one  of  the  defendants  resides,  and  the 
fact  as  to  whether  the  petition  is  sufficient  to 
entitle  the  plaintiff  to  recover  against  such 
defendant  cannot  be  determined  on  a  motion 
for  change  of  venud  to  the  county  where 


other  defendants  reside:  Armstrong  v,  Boi'- 
land,  85-537. 

40.  Previous  to  the  enactment  of  the  claueo 
in  relation  to  negotiable  paper,  it  was  held 
that  when  a  joint  action  was  brought  against 
the  maker  and  indorsers  of  a  note  it  might 
properly  be  brought  in  the  county  where  an 
indorser  resided:  Stout  v.  Noteman,  80-414. 

41.  And  that  the  fact  that  guarantors  or 
indorsers  became  parties  to  the  note  subse- 
quent to  the  maker,  if  in  good  faith,  would 
not  change  the  rule:  Troy,  etc,,  MUX  Co,  v, 
Bowen,  7-465. 

42.  But  held,  that  a  suit  brought  in  the 
county  of  the  residence  of  a  party  who  was 
made  defendant  merely  for  the  purpose  of 
compelling  the  other  defendants  to  attend  at 
great  expense  in  a  county  where  suit  could 
not  h^ve  been  brought  against  them  alone, 
might  be  removed  to  the  county  of  residence 
of  the  proper  defendants :  Ibid, 

48.  The  fact  that  an  attachment  is  sought 
against  property  in  another  county  than  that 
of  defendant's  residence  will  not  change  the 
rule  as  to  the  place  of  bringing  suit:  Gates  v, 
Wagner,  46-355. 

44.  The  fact  that  the  defendant  is  a  resi- 
dent of  another  state  will  not  defeat  the 
jurisdiction  of  our  courts:  Swan  v.  Smith, 
26-87. 

45.  In  a  personal  action  the  court  acquires 
jurisdiction  by  getting  jurisdiction  of  the 
person  of  defendant,  no  matter  where  the 
contract  was  made,  nor  where  it  is  to  be  per- 
formed :  Johnson  v,  Tostevin,  60-46. 

46.  A  person  who,  having  relinquished  his 
residence  in  one  county,  is  in  the  act  of  re- 
moving to  another  with  intent  of  residing 
within  the  latter,  has  not  **  a  residence  within 
this  state,"  and  may  be  sued  in  any  county 
where  found.  The  meaning  of  residence  as 
here  used  is  more  precise  and  limited  than 
that  of  domicile:  Cohen  v,  Daniels,  25-88. 

47.  An  action  for  a  libel  being  a  personal 
action  must  be  brought  within  a  county 
where  some  of  the  defendants  reside :  Hall 
V,  Royce,  54-1 36i 


'  Code,  1 8S80.  Except  where  otherwise  proTided  herein,  personal  actions  must  be  brought  in  a  county 
wherein  some  of  tlie  defendants  actually  reside.  But  If  none  of  them  have  any  residence  within  this  state, 
(hey  may  be  sued  in  any  county  wherein  either  of  them  may  be  found.  But  in  all  actions  upon  negotiable 
paper,  except  when  made  payable  at  a  particular  place,  in  which  any  maker  of  such  paper,  being  a  resident 
of  the  state,  is  made  defendant,  the  place  of  trial  shall  be  limited  to  a  county  wherein  some  one  of  the  makers 
of  such  paper  reskles. 
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48.  Where  the  action  seeks  a  remedy 
against  an  attorney  for  negligence,  it  is  a 
personal  action,  and  if  not  brought  in  the 
county  of  his  residence  should  be  changed  to 
such  county  upon  proper  application,  al- 
though the  relief  asked  is  in  connection  with 
an  application  for  an  injunction  to  prevent 
him  from  enforcing  judgments  recovered  in 
an  action  in  which  he  appeared  as  attorney, 
and  which  have  been  assigned  to  him.  In 
such  case  an  action  cannot  be  brought  in  the 
county  in  which  the  judgments  were  recov- 
ered other  than  that  of  defendant's  residence : 
Baker  V.  Ryan,  67-708. 

49.  The  statutory  provision  (Code,  §  2587) 
that  where  part  of  the  defendants  are  resi- 
dents and  a  part  of  them  are  non-residents 
of  the  county  inwhicli  the  action  is  brought, 
and  the  action  is  dismissed  as  to  the  residents, 
the  non-residents  may  have  the  cause  trans- 
ferred to  the  county  of  their  residence,  has  no 
application  to  an  action  for  the  recovery  of  spe- 
cific personal  property  brought  in  the  county 
where  the  property  is  situated :  Porter  t\  Dal- 
hoff,  59-459. 

50.  Where  one  of  defendants  is  a  resi- 
dent of  the  county  where  the  suit  is  brought, 
and  the  cause  remains  undetermined  as  to 
him,  it  cannot  be  dismissed  on  motion  on 
the  ground  that  defendant  as  to  whom  the 
issue  is  raised  is  a  resident  of  another 
county:  McAlister  v.  Safley,  65-719. 

II.  Change  of  place  of  trial  when 

SUIT  18  BROUGHT  IN  WRONG  COUNTY. 

51.  Motion    to  change   only   remedy: 

Where  suit  is  brought  in  the  wrong  county, 
defendant's  remedy  is  not  by  demurrer  to 
the  jurisdiction  of  the  court  but  by  motion 
to  change  the  place  of  trial  to  the  proper 
county.  If  such  change  is  not  asked,  suit 
may  be  prosecuted  to  judgment  in  the 
county  where  it  is  brought.  (Code,  §  2589) : 
Lyon  V,  Cloudy  7-1 ;  Cole  v,  Conner,  1(^299 ; 
Leach  v.  Kohn,  36-144. 

52.  If  an  action  of  replevin  is  brought  in 
the  wrong  county,  the  only  remedy  is  by 
motion  to  change  the  venue  to  the  proper 
county:  Ooldsmithv.  WiZfaow,  67-662. 

53.  The  objection  that  parties  are  improp- 
erly joined  cannot  be  raised  on  a  motion  by 


one  of  them  for  change  of  place  of  trial: 
Troy,  etc..  Mill  Co,  v,  Boioen,  7-465;  Lyons 
t\  Frazier,  8-349. 

54.  Time  for  application :  Where  a  default 
had  been  set  aside  and  defendant  granted  a 
certain  time  in  which  to  answer,  held,  that 
under  the  statutory  provision  as  to  the  time 
for  making  application  for  change  of  place  of 
trial  to  the  proper  county,  such  application, 
made  after  the  expiration  of  the  time  given 
to  answer,  was  too  late :  First  Nat.  Bank  v. 
Krance,  50-285. 

55.  Showing  for  the  change:  On  the 
hearing  of  an  application  of  a  defendant  for 
the  transfer  of  an  action  to  another  county 
upon  a  showing  that  it  is  his  place  of  resi- 
dence, tlie  plaintiff  should  be  allowed  to 
make  a  counter  showing  on  that  question : 
Turner  v.  Maddox,  6-489. 

56.  Where  an  application  for  a  change  lias 
been  made  and  conditionally  granted  with 
opportunity  for  the  opposite  party  to  make 
objection  or  showing  against  such  order,  it 
is  not  too  late  for  the  filing  of  an  amendment 
dismissing  one  of  the  causes  of  action  so  as 
to  defeat  the  ground  for  the  change  of  venue : 
Allen  V,  BidioeU,  85-318. 

57.  WalTer  of  objection:  A  party  moving 
for  a  change  of  place  of  trial  to  the  proper 
county,  and  appealing  from  the  action  of  the 
court  in  overruling  such  application,  takes 
the  chances  as  to  such  appeal,  and,  if  the  rul- 
ing of  the  court  below  on  the  motion  is  sus- 
tained, cannot,  after  judgment  has  been 
rendered  against  him,  be  allowed  an  oppor- 
tunity to  defend  in  the  action :  Breckinridge 
V.  Brown,  9-396. 

58.  Where  a  transfer  is  ordered,  but  the 
papers  are  filed  in  the  court  to  which  the 
case  is  transferred  after  the  time  required  by 
statute,  the  other  party  will  not  be  held  to 
have  waived  the  right  to  have  the  action  dis- 
continued by  appearing  in  the  court  where 
the  papers  are  filed  and  moving  for  such  dis- 
continuance: Hall  V.  Royce,  56-359. 

59.  These  provisions  as  to  changing  the 
place  of  trial  to  the  proper  county  have  no 
application  to  actions  before  a  justice  of  the 
peace :  Post  v.  Browndl,  86-497 ;  Meunch  r. 
Breitenbach,  41-^37. 

60.  Costs:  Defendant  is  to  be  oompensated 
for  his  actual  and  necessary  trouble  and  ex- 
penses in  attending  in  the  wrong  county, 
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even  where  the  change  to  the  proper  county 
is  defeated  by  plaintiff's  dismissing  the  suit : 
Allen  V.  Van,  1-568. 

III.  Change   of  place   of   trial  in 

ORDER   TO   SECURE  A   FAIR  TRIAL. 

61.  Grounds  for  change ;  county  a  party : 

The  fact  that  the  penalty  to  be  recovered  in 
an  action  on  a  bail  bond  goes  into  the  county 
school  fund  does  not  make  the  county  a 
party  to  such  action  so  as  to  be  a  ground  for 
change  of  venue:  State  v.  Merrihew,  47-118. 

62.  The  provision  that  a  change  of  place 
of  trial  shall  not  be  granted  after  a  contin- 
uance applies  as  weU  to  a  case  where  the 
county  in  which  action  is  brought  is  a  party, 
as  to  any  other  case:  Ferguson  v,  Davis 
County,  51-220. 

63.  Prejudice  of  the  Judge:  The  fact  that 
the  judge  before  whom  the  case  is  tried  has 
previously  been  counsel  for  one  of  the  par- 
ties will  not  render  judgment  by  him  void. 
Objection  should  be  made  by  motion  for  a 
change  of  place  of  trial:  Jewett  v.  Miller, 
12-85. 

64.  Motion  for  change  of  venue  on  account 
of  prejudice  of  the  judge,  if  properly  made 
in  vacation,  should  be  granted,  even  though 
the  judge  to  whom  objection  is  made  is  to 
go  out  of  office  before  the  next  term  of  court. 
The  change  is  not  merely  for  purposes  of 
trial,  but  where  the  objection  is  to  the  court, 
the  statute  contemplates  that  it  may  be  had 
before  the  issues  are  made  up  and  the  case 
ready  for  trial :  Allerton  v.  Eldridge,  56-709. 

6o.  There  is  no  distinction  between  a 
change  on  the  ground  of  prejudice  of  the 
judge  and  on  the  ground  of  prejudice  of  the 
inhabitants  of  the  county.  It  is  not  proper 
to  designate  one  as  a  change  of  forum  and 
the  other  as  a  change  of  plaoe  of  trial: 
Weave  v,  Williams,  69-253. 

66.  Undue  influence  of  opposite  attorney : 
An  affidavit  of  undue  influence  of  the  at- 
torneys for  the  opposite  party  will  not  be 
sufficient  to  support  an  application  for  change 
of  venue  on  that  ground  after  some  of  the 
attorneys  have  withdrawn  from  the  case: 
Anderson  v,  Leverich,  70-741. 

67.  By  stipulation  of  parties:  The  statu- 
tory provision  for  change  of  place  of  trial  on 
written  agreement  of  the  parties  and  their 


attorneys  should  be  construed  to  authorize 
such  change  when  the  written  agreement 
therefor  is  signed  by  the  parties  or  their  at- 
torneys: Oltroggev,  Schutte,  51-279. 

68.  On  motion  of  coart:  A  court  has  no 
authority  to  change  the  venue  of  an  action 
on  its  own  motion  to  another  court.  There- 
fore, held,  that  a  change  ordered  in  a  case  in 
which  no  application  was  made  was  errone- 
ous, although  in  another  case  between  the 
same  parties  an  application  had  been  made, 
supported  by  affidavit,  on  the  ground  of 
prejudice  of  the  judge:  Bennett  v.  Carey, 
57-221. 

69.  Time  for  application:  By  statutory 
provision  (Ck)de,  §  2591)  a  change  of  place  of 
trial  cannot  be  allowed  after  continuance: 
Dean  v.  White,  5-266;  Ferguson  v.  Davis 
County,  51-220. 

70.  To  warrant  a  change  after  a  continu- 
ance the  affidavit  for  the  change  must  state 
that  the  cause  for  which  it  was  asked  was 
not  known  to  the  applicant  before  such  con- 
tinuance :  McCracken  v,  Webb,  36-551 ;  Finch 
V.  Billings,  22-228. 

71.  An  application  for  change  on  the 
ground  of  prejudice  of  the  judge,  not  made 
until  after  a  continuance  is  had,  is  too  late 
when  it  does  not  appear  that  the  grounds 
therefor  were  not  known  prior  to  the  con- 
tinuance :  Finch  v,  Billings,  22-228. 

72.  An  application  made  on  the  day  of 
trial  of  a  cause,  without  previous  notice  and 
without  the  showing  of  a  reason  why  it  was 
not  sooner  made,  may  properly  be  overruled : 
Demoss  v.  Noble,  6-530. 

73.  Second  change:  After  the  venue  has 
once  been  changed  a  second  change  cannot 
be  granted  for  a  cause  existing  when  the 
first  was  granted,  and  this  is  applicable  to  a 
change  asked  by  the  party  who  did  not  ask 
for  the  first  change:  Schaentgen  v.  Smith, 
48-859. 

74.  After  one  change  of  venue,  a  party  ap- 
plying for  another  change  must  allege  and 
show  that  the  cause  upon  which  he  bases  his 
application  was  not  in  existence  when  the 
first  change  was  obtained :  Midiaels  v.  Crab- 
tree,  59-615. 

75.  A  previous  change,  had  by  agi'eement 
of  parties,  does  not,  under  the  statute, 
prevent  a  subsequent  change  on  statutory 

I  grounds,  whether  existing  at  the  time  of  the 
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first  change  or  not:  Bixhy  v,  Carekaddoiif 
63-164. 

76.  Tlie  provision  prohibiting  a  second 
change  does  not  apply  where  a  change  is 
granted  but  not  perfected,  and  the  cause 
then  proceeds  in  tiie  court  where  it  was  orig- 
inally brought :  Eckles  v,  Kinney,  4-539. 

77.  Where  a  second  change  is  asked  the 
affidavit  upon  which  such  application  is 
based  must  show  that  the  ground  relied  on 
did  not  exist  when  the  first  application  was 
granted,  and  it  is  immaterial  that  the  first 
change  asked  was  on  account  of  the  judge 
and  the  second  on  account  of  prejudice  of 
the  inhabitants  of  the  county:  Weave  v, 
Williams,  6»-252. 

78.  In  vacation:  A  change  should  not  be 
granted  in  vacation  unless  notice  of  the  ap- 
plication therefor  has  been  given  the  opposite 
party  as  provided  in  Code,  §§2914,  2915: 
Preston  V,  Winter,  20-204:;  Loomisv,  McKen- 
zie,  81-425. 

79.  It  cannot  be  determined  until  the  is- 
sues are  made  up  whether 'Hhe  issue  can 
only  be  tried  to  the  court,"  and  an  applica- 
tion for  change  on  account  of  the  prejudice 
of  the  people  of  the  county  cannot  therefore 
be  made  even  in  vacation  until  the  issues  ai-e 
made  up:  Oibson  r.  Abbott,  50-155. 

SO.  On  whose  application:  A  change  of 
venue  cannot  be  granted  on  application  of  a 
stranger  to  the  action  who  has  applied  for  but 
not  yet  obtained  leave  to  intervene :  Bark- 
dull  v.  Callanan,  88-891. 

81.  It  does  not  follow  from  the  mere  fact 
that  a  change  is  granted  to  a  portion  of 
defendants  or  plaintiffs  a  change  must  also 
be  granted  to  the  others  who  do  not  desire  it. 
In  such  case  the  cause  must  proceed  as  to 
them  as  if  no  change  had  been  taken ;  but 
where  all  the  defendants  ask  for  a  change, 
and  their  defense  is  identical,  if  one  shows  a 
right  to  the  change  it  should  be  granted  as  to 
aU :  Sweet  v.  Wright,  62-215. 

82.  Affldarits:  An  affidavit  by  counsel, 
not  containing  any  showing  or  reason  why 
it  is  not  made  by  the  party,  nor  showing  the 
counsePs  means  of  knowledge,  is  not  suffi- 
cient: Deanv.  White,  5-266. 

83.  Where  the  affidavit  showed  that  the 
agent  making  it  was  the  only  person,  officer 
or  agent  of  the  corporation  conversant  with 
the  facts,  and  that  the  matters  stated  therein 


were  connected  with  his  special  business, 
held,  that  it  was  sufficiently  apparent  that 
he  was  the  proper  person  to  make  the  affida- 
vit: Jones  V,  Chicago  <fc  N,  W,  JB.  Co.,  86-68. 

84.  Where  a  change  of  venue  is  desired  by 
a  corporation,  the  requisite  affidavit  must  be 
made  by  its  officers  or  agents ;  and  held,  that 
an  affidavit  commencing  '*I,  A.  B.,  vice- 
president  of  the  defendant  above  named,  be- 
ing duly  sworn,"  etc.,  and  not  otherwise 
showing  that  the  affiant  was  vice-president, 
was  not  sufficient  for  the  reason  that  the 
connection  of  the  affiant  with  the  corpora- 
tion was  thus  shown  merely  by  an  unverified 
statement :  McGovem  v,  Keokuk  Lumber  Co,, 
61-265. 

85.  An  affidavit  of  witnesses  that  they 
*•  verily  believe  "  that  prejudice  on  the  part 
of  the  judge  exists  is  sufficient:  Jones  v. 
Chicago  <Sb  N,  TT.  jR.  Co.,  36-68. 

86.  The  facts  showing  such  prejudice  need 
not  be  stated :  Turner  v.  Hitchcock,  20-810. 

87.  Where  an  apphcation  for  change  is 
made  on  account  of  prejudice  of  the  inhab- 
itants of  the  county,  it  should  be  overruled 
if  not  supported  by  such  affidavits  as  're- 
quired by  statute :  Ferguson  v,  Davis  County, 
51-220. 

88.  If  the  motion  is  made  by  more  than 
one  party  it  must  distinctly  appear  from  the 
affidavit  that  neither  one  of  the  three  disin- 
terested persons  subscribing  thereto  is  related 
nearer  than  the  fourth  degree  to  either  of 
the  parties  making  the  motion :  Fairbum  v. 
Goldsmith,  58-889. 

89.  Where  the  affiants  in  their  afi^davit 
collectively  declare  that  they  are  not  related 
within  the  specified  degree  to  the  one  party 
making  the  motion,  that  is  sufficient:  Good- 
now  V.  Litchfield,  63-275. 

90.  W^here  the  affidavit  for  a  change  on 
the  ground  of  undue  influence  of  the  adverse 
party  or  his  attorney  stated  that  *'  defendants 
and  their  attorney  "  had  such  undue  influ- 
ence, held,  that  it  was  sufficient  to  autiiorize 
a  change :  Bixby  v,  Carskaddon,  68-164. 

91.  An  application  for  change  of  venue  on 
the  ground  of  alleged  prejudice  of  the  in- 
habitants of  the  county  must  be  sworn  to  by 
the  party  asking  the  change  if  he  is  a  natural 
person :  Hedge  v,  Gibson,  58-656. 

93.  Where  the  application  is  not  supported 
by  affidavits  of  *'  three  disinterested  penons'' 
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as  required  it  should  be  overruled :  Ferguson 
r.  Davis  County ,  61-220. 

83.  Discretion:  Under  statutory  provis- 
ions prior  to  20  G.  A.,  ch.  d4,  it  was  held 
that  where  a  party  seeking  a  change  made 
such  showing  as  required  by  statute,  it  was 
error  to  refuse  his  application,  and  the  court 
had  not  in  civil  cases  the  discretion  confided 
to  it  in  criminal  cases  to  determine  in  its  dis- 
cretion the  propriety  of  granting  the  change : 
Turner  v.  Hitchcock,  20-310 ;  Miller  v.  Lara- 
way,  31-538;  Jones  v.  Chicago  A  N,  W.  R. 
Co.,  36-68;  Moorman  v.  Moorman,  8ft-460; 
Cass  V,  State,  2  G.  Gr.,  353. 

94.  Connter-affldavits:  Also,  held,  that 
counter-affidavits  could  not  be  received  in  a 
civil  case  as  authorized  in  criminal  cases: 
Jones  V,  Chicago  <fc  Iv.  W.  R.  Co. ,  36-68. 

[The  later  statute  (20  G.  A.,  ch.  94)  author- 
izes the  court,  when  the  application  is  based 
on  the  prejudice  of  the  inhabitants  of  the 
county  or  the  judge,  or  upon  the  undue  in- 
fluence of  the  adverse  party  or  his  attorney, 
to  receive  counter-affidavits  and  determine, 
in  the  exercise  of  a  sound  discretion, 
whether  a  change  shall  be  granted.] 

95.  Presnmption  in  faTor  of  action:  Un- 
less the  contrary  appears  from  the  record, 
the  action  of  the  court  in  granting  a  change 
will  be  presumed  correct :  Ramsey  v,  Bush^ 
«7-17. 

96.  Examination  of  aiHant:  The  court 
may  protect  itself  from  imposition,  and, 
though  the  affidavit  be  in  due  form,  may  re- 
quire the  disinterested  persons  to  be  pro- 
duced in  court;  and  in  a  case  where  they 
were  not  found  and  information  concerning 
them  was  refused,  and  other  suspicious  cir- 
cumstances appeared,  held,  that  the  appli- 
cation for  change,  though  sufficient  in  form, 
was  properly  overruled:  Davis  v.  Rivers, 
4(M35. 

97.  The  party  by  whom  the  principal  af- 
fidavit is  made  cannot  be  compelled  to  sub- 
mit to  an  examination  as  to  the  truth  of  the 
matter  stated  in  his  affidavit:  McGovern  v. 
Keokuk  Lumber  Co.,  61-265.  (The  act  of  20 
6.  A.,  ch.  94,  authorizes  the  court  in  its  dis- 
cretion to  cause  the  affiants  on  either  side  to 
be  brought  into  court  for  examination  upon 
the  matters  contained  in  their  affidavits.) 

98.  Amended  affldarits  not  presented  un- 
til the  case  was  called  for  trial,  held,  undei* 


the  particular  circumstances  of  the  case,  to 
have  been  properly  refused :  Chicago  <fc  S, 
W.  R.  Co.  V.  Heard,  44-358. 

99.  Alfidavitg  part  of  tlie  record :  The  af- 
fidavits on  file  become  a  part  of  the  record 
and  may  be  certified  by  the  clerk  on  appeal 
in  the  same  manner  as  other  matters  of  rec- 
ord. It  is  not  necessary  that  they  be  pre- 
served by  a  bill  of  exceptions :  McGovern  v. 
Keokuk  Lumber  Co.,  61-265. 

100.  In  special  proceedings:  The  pro- 
visions of  statute  for  change  of  venue  in 
civil  actions  are  applicable  in  special  proceed- 
ings for  the  disbarment  of  an  attorney  :  State 
V.  Clarke,  46-155. 

101.  In  ri^ht  of  way  proceedings:  A 
change  of  place  of  trial -may  be  had  as  here 
provided,  on  an  appeal  to  the  circuit  court 
in  proceedings  to  assess  damages  for  taking 
property  for  right  of  way :  Whitney  v.  At- 
lantic Southern  R.  Co.,  53-651. 

102.  On  new  trial:  A  change  of  place  of 
trial  cannot  be  had  while  the  case  is  pending 
on  motion  for  new  trial,  after  verdict :  Per- 
kins V.  Jones,  55-211. 

lOB.  The  provisions  as  to  change  of  place 
of  trial  are  applicable  to  a  proceeding  for 
new  trial  upon  petition  under  Code,  §  3155: 
Oibbs  V.  Buckingham,  48-96. 

104.  On  motion  to  correct  the  record  the 
law  makes  no  provision  for  a  change  of  place 
of  trial,  where  the  case  has  been  tried  and 
judgment  rendered,  and  the  only  matter 
pending  before  the  court  is  a  motion  to  cor- 
rect the  record.  In  such  a  case  a  removal 
of  the  cause  cannot  be  had :  Maxon  v.  Chi- 
cago, M.  iSb  St.  R  R.  Co.,  67-226. 

105.  To  enforce  judgment:  A  proceeding 
for  execution  against  a  partner  on  a  judg- 
ment already  rendered  against  the  paitner- 
ship  can  only  be  brought,  if  proper  at  all,  in 
the  court  where  the  judgment  was  rendered, 
and  cannot  be  removed  on  the  motion  of  the 
defendant  to  the  county  of  his  residence: 
Hollowell  V.  Dickerson,  46-569. 

106.  To  vacate  Judgment:  Although  pro- 
ceedings to  vacate  and  set  aside  a  judgment 
for  fraud  must  be  brought  in  the  court 
where  the  judgment  was  rendered,  a  change 
of  venue  may  be  taken  in  such  proceedings 
as  in  other  cases :  State  v.  Whit  comb,  53-85. 

107.  Appeals  from  justices  of  the  peace: 
A  change  of  place  of  trial  on  appeal  from  a 
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justice  of  the  peace  cannot  be  granted  to  an- 
other county  or  district,  even  though  the 
applicant  shows  by  affidavit  the  existence  of 
prejudice  in  the  judges  of  both  the  district 
and  circuit  courts.  (Code,  §  2590) ;  Ardery  v, 
Chicago,  B.  <fe  Q,  R,  Co,,  65-723. 

108.  Although  an  appeal  from  a  justice  of 
the  peace  in  a  civil  case  cannot  be  changed 
from  the  circuit  to  the  district  court,  yet 
where  such  appeal  is  consolidated  with  an 
action  originally  brought  in  the  circuit 
court,  the  consolidated  action  may  be 
changed  as  in  any  other  case:  Broume  v. 
Hichie,  68-330. 

1 09.  This  statutory  provision  as  to  appeals 
from  justices  positively  prohibits  a  change 
of  venue  from  the  county  in  a  case  of  that 
kind.  It  does  not  prohibit  changes  from  one 
court  to  another  in  the  county ;  but  where 
the  objection  is  to  the  inhabitants  of  the 
county,  or  on  any  other  ground,  the  provis- 
ion plainly  forbids  the  case  being  sent  out  of 
the  county :  BoHeau  v.  Chicago,  B,  6b  Q,  JB. 
Co.,  6^824. 

110.  To  nhat  conntjr  taken:  Under  the 
statutory  provision  (Code,  §  2592)  that  the 
place  of  trial,  where  the  objection  is  to 
the  inhabitants  of  the  county,  shall  be 
changed  to  the  most  convenient  county  in 
the  same  district  or  circuit  to  which  no  ob- 
jection is  made,  the  ''most  convenient 
county  "  is  not  necessarily  the  one  nearest  in 
point  of  distance.  The  question  as  to  which 
county  is  most  convenient  must  be  deter- 
mined to  some  extent  by  the  peculiar  cir- 
cumstances of  each  case,  taking  into  account 
the  distance  of  parties  and  witnesses,  the  con- 
venience of  attorneys,  and  the  prospect  of 
reaching  a  speedy  trial,  as  well  as  the  relative 
distance  of  different  counties.  And  where 
nothing  is  shown  to  the  contrary,  it  will  be 
presumed  that  the  county  selected  was, 
within  the  meaning  of  the  law,  the  most  con- 
venient: AUe^i  V,  Skiff,  2-483. 

111.  The  presumptions  are  that  there  was 
sufficient  evidence  before  the  court  to  justify 
it  in  holding  that  the  county  selected  was  the 
most  convenient  until  the  contrary  appears : 
Bobbins  r.  Neal,  10-560. 

1 12.  When  the  objection  is  to  the  judge, 
the  change  should  be  to  the  district  or  circuit 
court  of  the  same  county :  Polk  County  v. 
Hierb,  87-361. 


1 18.  Where  the  case  is  one  in  which  the 
circuit  court  has  exclusive  jurisdiction,  it 
cannot  be  changed  to  the  district  court,  but 
it  should  be  sent  to  some  other  circuit  court : 
Schuchart  r.  Lammey,  62-197. 

114.  To  render  it  en*or  to  send  a  case  to  a 
particular  county  on  the  gi'ound  that  objec- 
tion exists  thereto,  such  objection  must  be 
specifically  made  and  not  in  a  general,  vague 
manner :  Cobb  v.  Thompson^  10-867. 

115.  Payment  of  costs:  If  costs  are  not 
paid  within  the  time  provided  a  subsequent 
payment  will  not  effect  the  cliange :  Stryker 
r.  Rivers,  47-108,  110. 

116.  Incase  of  a  change  granted  during 
term,  the  payment  of  costs  during  the  second 
day  after  the  granting  of  the  order,  though 
not  by  the  morning  of  that  day,  will  be  suf- 
ficient, provided  they  are  paid  before  any 
action  is  taken  by  the  court  to  vacate  the 
order :  Bacon  v.  Black,  38-162. 

117.  The  applicant  should  be  charged  not 
only  with  the  costs  of  the  transcript,  but 
also  with  the  costs  of  tlie  term:  AUen  v. 
Skiff,  2-433. 

118.  The  clerk's  fee  for  entering  order  of 
change  is  part  of  the  cost  to  be  paid  by  the 
applicant :  Stryker  v.  Rivers,  47-108. 

119.  Costs  accrued  at  a  former  term  of 
court  are  not  to  be  taxed  up  to  the  party  ask- 
ing a  change.  It  is  not  competent  for  the 
court  to  impose  upon  him  conditions  not  au- 
thorized by  law.  Upon  a  proper  showing  he 
is  entitled  to  a  change  as  a  legal  right :  Ban- 
nigan  v.  Central  Iowa  R,  Co.,  58-671. 

120.  The  court  cannot,  after  the  change 
has  been  allowed,  order  the  applicant  to  give 
to  the  adverse  party  a  bond  to  secure  him  in 
the  additional  costs  incurred  by  such  change : 
Eckles  V,  Kinney,  4-539. 

121.  The  court  may  make  the  change  con- 
ditional upon  the  payment  of  the  costs  within 
a  specified  time :  Robbins  v,  Neal^  10-560. 

122.  Time  for  perfecting  change:  The 
provisions  of  statute  as  to  the  time  witliin 
which  the  change  is  to  be  perfected  do  not 
apply  to  cases  where  the  venue  is  changed 
by  agreement  of  the  parties:  CarroU  County 
V,  American  Emigrant  Co*,  37-371. 

128.  Elfect  of  change:  After  granting  the 
change  the  court  has  no  further  jurisdiction 
over  the  subject-matter  or  the  parties :  Camp- 
bell r.  Thompson,  4  G.  Gr.,  415. 
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124.  If  a  change  is  granted  the  cause  is 
within  the  jurisdiction  of  the  court  to  which 
the  change  is  taken,  and  a  motion  to  dismiss 
it  for  want  of  prosecution  should  be  made  in 
that  court:  Farr  v.  Puller ^  13-83. 

125.  The  court  to  which  the  change  is 
granted  may  dismiss  the  action  where  the 
record  as  filed  is  defective  in  not  showing 
that  there  is  any  issue  raised  for  trial: 
Thompson  v,  Campbell,  4  G.  Gr.,  822. 

126.  In  garnishment  cases:  A  garnishee 
is  such  a  party  as  to  be  entitled  to  change  of 
venue,  and  where  he  does  not  join  in  applica- 
tion for  the  change,  the  cause  will  proceed 
against  him  in  the  court  where  commenced : 
Westphal  v,  Clark,  42-371. 

127.  WalTer  of  change:  Where  the  party 
who  has  obtained  the  order  for  the  change 
makes  no  objection  at  a  subsequent  term  to 
the  redocketing  of  the  cause,  and  goes  to 
trial,  he  cannot  assign  such  proceeding  as 
error :  Eckles  v,  Kinney,  4-539. 

128u  Waiver  of  objeetion :  A  party  who 
has  procured  the  dismissal  of  an  action  in  one 
court  on  the  ground  that  it  is  properly  pend- 
ing upon  change  of  venue  in  another  is  es- 
topped from  afterwards  denying  the  jurisdic- 
tion of  the  latter  court:  Perkins  v.  Jones, 
62-845. 

129.  Where  a  party  has  duly  objected  to  a 
change  of  venue  being  granted,  he  does  not 
waive  such  objection  by  appearing  in  the 
court  to  which  the  cause  is  changed  and  go- 
ing to  trial :  Jones  v.  Chicago  dt  N,  W.  H. 
Co.,  36-68;  McCracken  v,  Webb,  36-551 ;  Per- 
ffuson  V.  Davis  County,  51-220. 

180.  The  fact  that  a  party,  after  properly 
excepting  to  the  ruling  granting  a  change  of 
venue,  goes  to  trial  in  the  court  to  which  the 
change  is  granted  and  does  not  raise  an  ob- 
jection to  the  change  by  motion  for  new  trial 
or  in  arrest  of  judgment,  does  not  prevent 
his  alleging  it  upon  appeal:  Michaels  v, 
Crabtree,  59-615;  Bennett  v,  Carey,  57-221. 

181.  Error  in  granting  change:  The  fact 
that  a  party  has  had  a  fair  trial  before  an 
unprejudiced  jury  does  not  render  an  im- 
proper change  of  venue  previously  made 
error  without  prejudice :  Perguson  v.  Davis 
County,  61-220. 

182.  An  appeal  will  not  lie  from  an  order 
granting  or  refusing  a  change  of  venue,  but 
upon  a  subsequent  appeal  properly  taken, 


even  from  an  intermediate  order  before  final 
judgment,  the  order  as  to  change  of  venue 
may  be  reviewed :  Allerton  v.  Eldridge,  56- 
709. 

138.  By  an  appeal  from  an  order  gi*anting 
a  change  of  venue  the  supreme  court  ac- 
quires no  jurisdiction,  and  will  refuse  to  con- 
sider the  case  even  though  objection  to  the 
jurisdiction  is  not  made  by  either  party: 
Groves  v.  Richmond^  58-54. 

184.  Where  the  supreme  court  on  appeal 
determines  that  a  change  of  venue  has  been 
granted  without  authority,  it  will  not  review 
errors  in  the  proceeding  subsequent  to  such 
change,  but  will  remand  the  case  to  the  court 
from  which  it  was  improperly  changed :  Ben- 
nett  r.  Carey,  57-221;  Oilman  v,  Donovan, 
59-76. 


WAREHOUSEMAN. 

See  Bailments,  §§  3-15,  42-45. 


WATERS, 

L  Diversion. 
II.  Riparian     rights     on     navioable 

.STREAMS. 

III.  Ferries  and  bridges. 

IV.  Water-power;  mill-dams. 
V.  Surface  water. 

VI.  Subterranean  waters. 
VII.  Drains  and  ditches. 

I.  Diversion. 

1.  Right  to  divert:  A  riparian  owner  has 
no  right  to  divert  a  stream  from  its  natural 
course  over  his  own  land  to  the  injury  of 
others,  and  he  cannot  do  so  even  for  the  pur- 
pose of  abating  a  nuisance,  as,  for  instance, 
by  conducting  water  through  a  channel  over 
his  own  land  for  the  purpose  of  abating  a 
dam  which  is  to  him  a  nuisance :  Moffett  v. 
Brewer,  1  G.  Gr.,  348. 

2.  Where  a  water-course  was  diverted  into 
an  artificial  channel,  ^vrongfully,  and  the 
owner  restored  it  to  its  natural  channel, 
whereupon  defendant  again  diverted  it  into 
the  artificial  channel,  held,  that  defendant 
was  liable  for  restoring  the  artificial  channel 
and  diverting  the  water:  McCord  v.  High, 
24-836. 
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8.  Estoppel:  Where  the  owner  of  land 
stood  by  and  saw  a  railroad  company  divert 
a  stream  of  water  which  had  flowed  across 
his  land,  and  was  a  witness  of  the  apparent 
great  expense  the  railroad  was  under  for  the 
improvement,  held,  that  he  was  estopped 
from  asking  an  injunction  against  the  di- 
version :  Slocumh  v.  Chicago,  B,  db  Q.  B.  Co., 
57-675. 

4.  Diversion  withont  injnry:  Where  a 
plaintiff  brought  action  for  damages  caused 
by  the  diversion  of  a  stream  by  a  municipal 
corporation,  it  appealing  that  such  stream 
was  not  regarded  in  any  sense  as  a  boundary 
line  and  was  not  considered  in  platting  the 
property  through  which  it  flowed,  hdd,  that 
the  rules  of  riparian  ownership  had  no  ap- 
plication to  the  case:  Hoehl  v.  Muscatine, 
57-444 :  Fulleam  t\  Muscatine,  67-457. 

5.  Right  to  protect  from  overflow :  A  city 
has  the  right  to  construct  a  levee  to  protect 
as  much  of  its  territory  from  overflow  as 
can  be  protected,  and  the  owner  of  land 
not  protected  has  no  right  to  damages  from 
the  city  by  reason  of  the  fact  that  the  con- 
struction of  the  levee  prevents  the  water  from 
flowing  beyond  his  land  as  it  otherwise 
would  and  causes  him  an  injury :  Hoard  v. 
Des  Moines,  62-326. 

6.  Tlie  description  in  a  decree  of  a  water 
channel  and  the  flow  of  water  therein  to 
a  natural  channel,  field  to  refer  to  an  estab- 
lished water-course  and  not  a  mere  surface 
water  channel:  Benson  v.  Connors,  63-670. 

II.    ElPABIAN     EIGHTS     ON     NAVIGABLE 

STEEAMS. 

7.  Statutes  of  the  United  States  and  of 
Missouri  as  to  navigable  streams,  and  the 
rights  of  riparian  owners  on  navigable 
streams,  stated:  Moffett  v,  Breiver,  1  G.  Gr., 
348. 

8.  Navigable  stream ;  high  water  marie: 
The  soil  under,  navigable  streams  belonged 
to  the  king  at  common  law  as  parens  patrice 
for  the  same  reason  that  the  waters  did,  that 
is,  for  the  public  use  and  beneflt  The  ebb 
and  flow  of  the  tide  did  not,  even  at  common 
law,  determine  the  navigability,  and  various 
statutes,  ordinances  and  compacts  of  the 
United  States  constitute  the  Mississippi  river 
a  public  highway  and  a  navigable  stream, 
although  the  tide  does  not  ebb  and  flow 


therein,  and  to  this  fact  of  navigability  all 
the  legal  consequences  of  navigability  attach. 
It  therefore  follows  that  riparian  proprietors 
on  the  Mississippi  river  own  only  to  the  high 
water  mark,  and  a  riparian  owner  has  no  right 
to  maintain  an  action  of  trespass  against  one 
who  takes  sand  and  gravel  from  the  river 
bed :  McManus  v.  Carmichael,  3-1. 

9.  The  government  cannot  convey  the  land 
between  high  and  low  water  mark  upon 
navigable  rivers.  Although  no  state  may 
exist  at  the  time  of  the  grant,  yet  grants  and 
sales  are  construed  as  having  a  view  to  the 
future  sovereignty  so  as  not  to  impair  its 
rights  when  they  arise,  and  the  grant  is  to  be 
limited  to  high  water  mai'k :  Haight  v,  Keo- 
kuk, 4-190. 

10.  Railway  track  below  high  water 
mark:  A  riparian  owner  upon  a  navigable 
stream  could  not,  under  a  statute  authorizing 
railway  companies  to  use  property  belonging 
to  the  state,  recover  damages  from  a  railway 
company  for  being  deprived  of  access  po  the 
stream  by  reason  of  a  railway  track  laid 
along  the  bank  below  the  high  water  line : 
Tondin  v.  Dubuque,  B,  <Sb  M.  jR.  Co.,  32- 
106;  Ingraham  t\  Chicago,  D.  db  M.  B.  Co,y 
34-249. 

11.  But  a  change  in  the  statutes  in  this  re- 
spect renders  these  decisions  no  longer  ap- 
plicable :  Benwick  v.  Davenport  db  N.  W,  R. 
Co.,  49-664. 

12.  Although  in  Iowa  the  state  is  consid- 
ered as  owning  the  land  along  navigable 
streams  between  high  and  low  water  mark, 
it  is  provided  by  statute  (16  G.  A.,  ch.  35; 
McClain^s  Ann.  Stat.,  345)  that  a  railway  com- 
pany shall  not  appropriate  such  land  for  its 
use  without  making  compensation  to  abut- 
ting owners  for  injury  to  piers,  cribs,  booms, 
etc.,  which  such  owners  may  have  erected  in 
front  of  their  property.  This  statute  is  not 
unconstitutional  in  this  respect,  nor  in  con- 
flict with  acts  of  congress,  whatever  may  be 
its  effect  as  authorizing  the  erection  of  sach 
improvements:  Ibid.;  BaUway  Co.  v.  Ben- 
wick, 102  U.  S.,  180. 

18.  High  water  mark  defined:  The  ripa- 
rian land  owner  upon  a  navigable  stream 
owns  only  to  the  high  water  mark,  that  is,  to 
the  edge  of  the  bank,  and  the  whole  bed  of 
the  river  is  public  property :  Musser  v.  Her- 
shey,  42-356. 
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14.  A  riparian  owner  on  the  bank  of  a 
navigable  river  owns  only  to  high  water 
mark.  High  water  mark  is  co-ordinate  with 
the  limit  of  the  river  bed.  Whatever  land 
the  river  does  not  occupy  long  enough  to 
destroy  the  vegetation  and  the  value  of  the 
land  for  agriculture  is  not  the  river  bed.  It 
is  error,  therefore,  to  instruct  that  high 
water  mark  is  the  line  reached  by  the  great 
annual  rises  of  tte  river  regardless  of  the 
character  of  the  land  subject  at  these  times 
to  be  overflowed :  Houghton  v,  Chusago,  Z>. 
<fr  M.  B,  Co,,  47-870. 

lo.  Stream  declared  to  be  no  longer 
navigable:  While  a  stream  is  navigable  the 
riparian  rights  of  the  owner  of  property 
bounded  thereon  are  subject  to  the  public 
right  of  navigation ;  after  it  is  declared  non- 
navigable  they  are  not  subject  to  such  public 
rights ;  but  the  fact  that  by  act  of  congress 
a  stream  which  was  considered  navigable  at 
the  time  title  to  property  bounded  thereon 
was  acquired  is  afterwards  declared  to  be 
non-navigable  does  not  extend  the  private 
ownership  to  the  center  of  the  stream :  Wood 
V.  Chicago,  R.  I,  <SbP,  R.  Co,,  60-456. 

1ft.  Where  lands  bordering  on  the  Des 
Moines  river  were  conveyed  by  patent,  de- 
scribing them  according  to  government  sur- 
veys as  lots  or  fractions  of  sections,  each 
patent  specifying  the  number  of  acres  cov- 
ered by  it,  and  it  appeared  that  the  Des 
Moines  river  had  been  in  the  survey  mean- 
dered, and  the  boundaries  of  the  lots  and 
fractions  of  sections  in  this  manner  indicated, 
and  that  the  government  at  the  time  and  for 
a  long  time  afterwards  regarded  the  river  as 
a  navigable  stream,  held,  that  the  patentee 
acquired  no  rights  other  than  those  of  a 
riparian  owner  of  land  adjacent  to  a  navi- 
gable stream  and  that  the  title  extends  no 
further  than  the  bank  as  meandered  by  the 
surveyor  or  to  the  actual  high  water  line. 
The  fact  that  the  river  was  afterwards  de- 
clared by  act  of  congress  to  be  no  longer 
navigable  did  not  extend  the  title  of  the 
riparian  owner  to  the  middle  of  the  stream : 
Serrinv.  Qrefe,  67-196. 

17.  Meander  lines  not  boundaries:  Me- 
ander lines  are  not  to  be  regarded  as  the 
boundary  lines  of  the  riparian  owner's  rights 
but  only  as  the  means  of  ascertaining  sinu- 
osities of  the  bank  and  determining  the  quan- 
Vou  11—42 


tity  of  land  included  in  the  fractional  tract 
subject  to  sale  and  which  is  to  be  paid  for  by 
the  purchaser:  Musser  v,  Hershey,  42-^6; 
Kraut  V,  Crawford,  18-549. 

18.  Leree  below  high  water  mark :  Where 
a  levee  is  erected  below  high  wBter  mark,  it 
constitutes  the  Nnindary  or  high  water  mark : 
Musser  v.  Herahey,  42-956. 

19.  Reclamation  of  land  below  high 
water  mark:  The  riparian  owner  on  a  navi- 
gable stream  has  the  right  to  construct  below 
high  water  mark  bridge  piers  and  landing 
places  and  to  reclaim  the  soil  in  conformity 
with  the  regulations  of  the  state,  provided  he 
does  not  obstruct  the  paramount  right  of 
navigation ;  but  this  right  does  not  exist  by 
virtue  of  any  right  of  proprietorship  in  the 
soil  between  high  and  low  water  mark.  It 
is  a  mere  franchise  appurtenant  to  the  ripa- 
rian proprietorship  and  depends  upon  the 
ownership  of  the  adjacent  soil.  It  is  not  the 
subject  of  sale  independent  of  the  land  to 
which  it  is  appurtenant :  Tbid, 

20.  A  municipal  corporation  may  fill  up 
bayous,  arms,  sloughs,  etc.,  along  a  navigable 
stream,  construct  dykes,  reclaim  overflowed 
land,  construct  wharves,  etc.,  so  far  as  not  to 
hinder  the  free  navigation  of  the  river,  and 
this  it  may  do  even  though  the  slough  or 
bayou  is  itself  navigable:  Ingraham  v,  Chi- 
cago, D,  &  M,  R.  Co.,  84r-349. 

21 .  The  law  in  Iowa  being  that  the  title  of 
riparian  owners  on  all  navigable  rivers  ex- 
tends only  to  high  water  mark,  it  is  no  viola- 
tion of  the  riparian  owner's  right  for  the  city 
to  improve  a  street  occupying  its  water  front 
to  the  Mississippi  river,  to  any  extent  it 
pleases,  by  filling  in,  building  wharves,  etc : 
Barney  v.  Keokuk,  94  U.  S.,  324. 

82.  Allnrlon:  The  government  having 
sold  land  to  a  party,  referring  to  a  plat  which 
bounded  the  land  by  and  upon  the  Missis- 
sippi river,  cannot,  by  a  subsequent  grant  to 
another,  cut  off  the  former's  right  to  the  full 
benefit  of  his  river  front,  or  deprive  him  of 
any  of  the  incidents  of  riparian  proprietor- 
ship, and  this  although  the  land  subsequently 
granted  was  after  the  first  grant  formed 
by  alluvion  outside  the  meander  line  between 
it  and  the  edge  of  the  water :  Kraut  v,  Craw- 
ford, 18-549. 

28.  Accretion  by  alluvial  formation  along 
land  dedicated  to  public  use  partakes  of  the 
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same  character  and  is  to  be  held  by  the  same 
tenure  as  the  principal :  Cook  v,  Burlingfton, 
30-94. 

24.  Riparian  rights  in  mill  pond:  Ripa- 
rian rights  do  not  depend  upon  the  character 
of  the  current  in  the  water  upon  which  these 
rights  extend.  They  exist  if  the  water  be  an 
artificial  pond  made  by  a  dam  in  the  water- 
course as  well  as  when  it  is  an  unobstructed 
running  stream,  and  the  fact  that  such  a 
stream  has  been  by  proper  authority  and  by 
artificial  means  changed  to  still  water,  or  its 
flow  impeded,  does  not  affect  such  rights: 
FifUeyv.  Bershey,  41-889. 

III.  Ferries  and  bridges. 

35.  Ferry  license:  Although  the  Missis- 
sippi river  Is  declared  to  be  a  common  high- 
way and  forever  free,  yet  so  far  as  it  presents 
an  obstruction  to  land  carriage,  it  is  left  to 
the  sound  discretion  of  the  legislature  to  pro- 
vide means  for  surmounting  such  obstruc- 
tion by  ferries,  and  it  may  for  this  purpose 
give  to  individuals  exclusive  privileges 
within  reasonable  Umits,  when  done  in  good 
faith  and  for  the  purpose  of  furnishing  an 
indispensable  link  in  the  chain  of  taransporta^ 
tion  on  land :  United  States  ex  reh  v.  Fartr 
ning,  Mor.,  348. 

26.  The  grant  of  a  ferry  franchise  neces- 
sarily implies  the  right  to  exclusive  privileges 
within  the  prescribed  limits:  Phillipa  v. 
Bloomington^  1  G.  Gr.,  498. 

27*  If  a  ferry  license  does  not  purport  to 
confer  an  exclusive  privilege,  an  exclusive 
right  cannot  be  inferred :  McEwen  v,  Taylor, 
4  G.  Gr.,  582. 

28.  The  use  of  a  navigable  river  for  a  pub- 
lic highway  is  of  paramount  importance  and 
will  prevail  over  a  privilege  granted  for  a 
ferry.  If  the  mode  of  operating  the  ferry  is 
siich  as  to  encroach  upon  the  free  navigation 
of  the  stream,  the  owner  of  the  ferry  must 
yield  to  such  free  navigation,  although  the 
owner  of  a  boat  navigating  the  stream  would 
be  liable  for  any  wilful  injury  done  to  the 
feiTy:  Steamboat  Globe  v,  Kurtz,  4  G.  Gr., 
433. 

29.  A  person  not  possessing  a  franchise 
may,  within  the  limits  of  an  exclusive  fran- 
chise granted  to  the  owner  of  a  ferry,  trans- 
port his  own  teams  and  conveyances,  for 


instance,  where  he  is  a  carrier  of  the  United 
States'  mails,  but  he  cannot  make  such  priv- 
ate individual  right  the  medium  or  cover  for 
carrying  passengers  whose  transportation 
legally  belongs  to  the  owner  of  the  franchise : 
Weld  V,  Chapman,  2-534. 

30.  The  grant  of  a  ferry  franchise  by  the 
state  cannot  extend  bevond  her  own  limits. 
Such  franchise  has  reference  mainly  to  the 
landing  and  not  to  the  use  of  the  water. 
Therefore  one  state  cannot  grant  a  ferry 
right  which  will  operate  on  the  shore  of  an- 
other state.  The  right  to  land  on  the  opposite 
shore  does  not  depend  on  the  ferry  franchise 
granted  by  the  state  having  jurisdiction  of 
the  one  shore  only,  and  on  the  other  hand,  a 
franchise  granted  by  another  state  gives  no 
authority  on  the  Iowa  shore  and  no  right  to 
transport  from  the  Iowa  side :  Ibid. 

81.  The  legislature  can  only  confer  the 
right  to  license  as  to  the  Iowa  shore  of  the 
Mississippi  river,  but  that  power  includes 
the  power  to  exclude  persons  holding  a 
license  only  as  to  the  opposite  shore :  Bur- 
lington, etc,,  Ferry  Co.  v,  Davis,  48-138. 

82.  A  ferry,  being  in  some  sense  an  exten- 
sion of  a  public  road,  the  legislature  may- 
grant  exclusive  privileges  in  respect  to  the 
right  to  operate  the  same  across  a  navigable 
river  without  interfering  with  the  power  of 
the  general  government  to  regulate  com- 
merce between  the  states  or  the  free  naviga- 
tion of  navigable  rivers.  Such  grants  of  ex- 
clusive ferry  privileges  are  upheld  on  grounds 
of  public  necessity  or  advantage :  Ibid, 

88.  The  rights  of  a  riparian  owner,  at 
common  law  and  under  the  statute,  in  rela- 
tion to  a  ferry  franchise,  discussed,  and  held^ 
that  a  stranger  has  no  right  to  land  ferry- 
boats upon  the  soil  of  such  owner,  nor  can 
he  use  a  highway  laid  out  across  the  land  of 
such  owner,  without  compensation  to  him : 
Prosser  v.  Wapello  County,  18-837;  Prosper 
r.  Davis,  1&-867. 

84.  A  ferry  franchise  is  not  lost  by  the 
death  of  the  party  to  whom  it  is  granted, 
but  passes  to  his  personal  representatives: 
Lippencott  v.  Allander,  27-460. 

85.  Tlie  revocation  of  a  ferry  license  by  a 
board  of  supervisors  may  be  appealed  from : 
lAppencott  v,  Allander,  35-445. 

86.  The  section  of  the  Code  (g  1369)  au- 
thorizing the  taking  of  private  property  for 


WATERS,  IV. 


659 


Water-power;  mill-dams. 


the  ooDstmctic^  of  a  canal,  turnpike,  road, 
bridge,  etc.,  does  Dot  specify  ferries,  and 
cannot  be  held  to  authorize  the  taking  of 
private  property  for  landings  for  a  ferry: 
Sandfard  v.  Martin,  31-67. 

A  ferryman  is  a  common  carrier  and  liable 
as  such :  See  Carriers,  g  12. 
•  87.  Bridges:  If  a  person  is  given  authority 
or  license  from  the  county  to  erect  a  toll 
bridge,  his  failure  to  compensate  the  land 
owner  for  damages  sustained  on  account  of 
the  property  taken  for  the  purpose  of  such 
erection  would  not  warrant  the  lard  owner 
in  tearing  down  and  removing  the  bridge  so 
erected.  The  remedy  to  the  land  owner 
would  be  complete  and  ample  by  legal  pro- 
ceedings :  Beebe  v.  Stutsman,  5-271. 

As  to  the  authority  of  cities,  counties, 
etc,  to  erect  bridges,  see  Municipal  Ck)R- 
PORATIONB,  g§  81-34,  452-456,  852-«58. 

That  bridges  constitute  a  part  of  the  high- 
way, and  as  to  their  width,  see  Highways, 
^  5,  44r46. 

IV.  Water-power;  mill-dams. 

88.  Partition  of  a  water-power:  A  mill- 
dam  and  the  water-power  connected  there- 
with is  subject  to  partition  as  real  property. 
The  division  may  be  as  to  the  land  under  the 
water  and  dam  by  metes  and  bounds,  one 
part  thereof  being  assigned  to  each  party 
subject  to  the  servitude  and  charge  of  keep- 
ing and  repairing  the  dam  on  that  part,  and 
the  right  to  use  such  portion  of  the  water  of 
the  pond  as  may  be  assigned  to  each  owner. 
The  water  to  be  used  by  each  party  may  be 
marked  off  by  visible  monuments  or  by  con- 
trolling the  flowage  through  the  gates,  or 
designating  the  number  of  inches  of  water 
each  party  is  entitled  to  use,  or  by  the  bulk, 
value  or  quantity  of  water :  Cooper  v.  Cedar 
Rounds  Water  POuxr  Co,,  42-898. 

89.  Where  parties  have  determinable 
rights  in  water  furnishing  a  water-power, 
their  interests  may  be  divided  in  an  action 
for  partition  when  it  is  practicable  to  do  so. 
In  making  such  partition  referees  should  be 
appointed :  Doan  v,  Metcalf,  46-120. 

40.  Sale  of  dam,  etc.:  Where  in  pursuance 
of  a  judgment  foreclosing  a  mechanic*s  lien, 
a  mill-dam  with  bulk-heads,  races,  and 
water-power  was  appraised  and  sold  separate 


from  the  lots  abuttin;;  upon  t)io  stream  and 
dam,  licld^  tliat  the  ptirchasor  of  t)ie  lots  at 
sucli  sale  did  not  acquire  title  to  the  mill- 
dam  and  water-power,  even  though  the 
stream  was  non-navigable,  so  that  the  title 
of  the  owner  of  the  lots  extended  to  the  cen- 
ter of  the  channel  on  eitltar  side,  and  that  the 
purchaser  from  such  purchaser  at  execution 
sale  of  such  lots  did  not  acquire  the  title  to 
said  mill-dam  and  water-power,  being  af- 
fected by  notice  of  the  separate  sale  of  the 
latter  by  reason  of  the  recitals  in  the  judg- 
ment and  subsequent  proceedings :  Clark  v, 
Browne,  70-189. 

41.  In  such  case,  held,  that  expenditures 
made  upon  the  mill-dam  by  the  purchaser  of 
the  lots,  being  necessary  for  the  preservation 
of  the  property  from  decay  and  destruction, 
and  having  been  made  in  good  faith  and  in 
the  honest  belief  that  the  title  of  the  lot  car- 
ried with  it  the  title  of  the  dam  and  water- 
power,  might  be  allowed  to  the  person 
making  them :  Ibid, 

42.  Measnrement  of  water-power:  The 
grant  to  a  party  of  certain  water-power  in  a 
particular  case  construed,  and  the  rules  for 
the  measuring  of  the  same  stated :  Ibid, 

48.  Backwater:  The  method  of  determin- 
ing the  height  to  which  defendant's  mill-dam 
obstructing  the  water  privileges  of  plaint- 
iff's mill  above  must  be  reduced,  considered 
in  a  particular  case :  Decorah  Woolen  MUl 
Co.  V,  Oreer,  58-86. 

44.  Where  the  injury  caused  by  the  over- 
flow of  water  backing  up  from  a  dam  is  per- 
manent, but  one  action  can  be  maintained, 
and  the  recovery  allowed  is  for  all  damages, 
past  and  prospective.  The  right  of  action  in 
such  case  accrues  wholly  against  the  i>arty 
doing  the  injury.  There  cannot  be  a  recovery 
against  a  subsequent  purchaser  of  the  prop- 
erty: Bizer  r.  Ottumtra  Hydraulic  Power 
Co.,  70-145.  * 

45.  In  a  conti'oversy  between  the  own- 
ers of  mill-dams  in  which  it  was  claimed  that 
the  lower  dam  by  reason  of  increase  in 
height  caused  back  water  upon  the  upper 
dam  which  had  not  before  existed,  held,  that 
evidence  that  there  was  a  recognized  ford  or 
ripple  below  the  upper  dam  prior  to  the  in- 
crease in  height  of  such  mill-dam  was  evi- 
dence that  such  back  water  had  not  at  that 
time  existed  and  was  not  to  be  overcome  by 
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conflicting  surveys  and  levels  of  engineers : 
Oibson  V,  FiacheTf  68-29. 

46.  Prescription;  mere  claim  ivitiiout 
nse :  Claim  of  right  in  the  owner  of  a  mill- 
dam  to  erect  a  higher  dam  than  that  already 
erected,  even  though  asserted  for  the  period 
of  prescription,  is  immaterial  if  the  claim  lias 
never  been  carried  into  effect.  It  is  the  use 
which  determines  the  right :  Ibid. 

47.  No  priority  of  use  or  occupation  of 
water  by  a  mill  owner  upon  a  stream  within 
the  limits  of  his  own  estate  affects  the  right 
of  a  riparian  proprietor  above  to  erect  and 
operate  a  mill  in  a  suitable  manner  upon  his 
land ;  at  least,  unless  the  prior  occupier  has 
the  right  to  use  the  stream  and  back  water 
on  the  lands  of  the  owner  above  him  under 
a  grant  of  a  right  obtained  by  prescription : 
IhicU 

48.  Constraction  of  contract:  Contract 
regulating  rights  of  adjacent  proprietors  of  a 
mill-dam  and  water-way  construed  under  the 
particular  facts  of  the  case:  Dantds  v. 
Chaffln,  28^827. 

49.  Damages:  Under  the  facts  in  a  par- 
ticular case,  held,  that  the  erection  of  dams 
by  defendant  was  not  shown  to  liave  occa- 
sioned the  overflow  of  plaintiffs  premises, 
for  which  damages  were  claimed :  Langdon 
V.  Chicago,  B.  <fe  Q,  jR.  Co.,  48-437. 

50.  Condemning  property  for  dams:  The 
ad  quod  damnum  proceeding  provided  by 
Code,  ^  1188,  in  reference  to  the  erection  of 
dams,  does  not  take  away  the  common  law 
or  equitable  remedies  of  riparian  owners. 
The  mill  owner  may  therefore,  after  the  pro- 
ceedings have  been  commenced,  dismiss 
them  without  the  consent  of  the  other  party : 
Hunting  v,  Curtis,  10-152. 

51.  These  statutory  provisions  are  constitu- 
tional :  Bumham  v.  Thompson,  35-421. 

52.  The  statute  does  not  require  that  the 
petition  in  such  a  proceeding  be  sworn  to : 
Gammdl  v.  Potter,  2-562. 

58.  A  dam  is  not  a  nuisance  when  erected 
in  accordance  with  these  provisions,  but  may 
be  so  erected  and  maintained  as  to  become 
such :  State  v.  Close,  85-570. 

54.  The  use,  though  for  private  profit,  is 
such  a  public  one  as  to  authorize  the  taking 
of  private  property  therefor.  (Arguendo): 
Stewart  v.  Board  of  Supervisors,  30-9. 

55.  There  is  no  limitation  as  to  the  pur- 


pose for  which  the  mills  and  ^ther  machinery 
may  be  used:  Bumham  v.  Thompson,  85- 
421. 

56.  The  proceedings  need  not  be  had  be- 
fore the  work  is  commenced,  but  may  be  in- 
stituted while  the  work  is  in  progress:  Ibid. 

57.  In  the  proceeding  comi)en8ation  for 
damages  arising  after  the  filing  of  the  peti* 
tion  and  before  the  assessment  by  the  jury 
should  be  allowed :  Ibid. 

58.  Where  the  husband  is  made  party  to  the 
proceeding  as  the  owner  of  the  land,  the  fact 
that  he  afterwards  has  the  title  vested  in 
his  wife  collusively  will  not  enable  her  to 
bring  an  action  for  damages  in  disregard  of 
the  proceedinga  for  condemnation:  Lum- 
mery  v.  Braddy,  8-33. 

59.  If  upon  motion  the  writ  is  quashed, 
the  court  should  award  another,  no  original 
notice  of  such  second  writ  being  necessary : 
Bumham  v.  Thompson,  35-421. 

60.  Assessment  of  damages:  The  overflow 
of  agricultui*al  land  and  the  consequent 
damage  is  not  the  only  matter  to  be  looked 
at  in  estimating  the  damages.  The  flooding 
of  a  coal  bed  or  stone  quarry,  or  loss  of  a 
spring,  or  the  destruction  of  a  ford,  should 
be  taken  into  consideration;  Walters  v. 
Houck,  7-72. 

61.  It  is  not  necessary  for  the  jury  to 
specify  in  their  return  how  the  lands  of  a 
claimant  are  injured:  OammeU  v.  Potter,  2- 
562. 

62.  Failure  of  the  jury  to  estimate  dam- 
ages which  should  be  included  must  be  taken 

« 

advantage  of  either  in  an  application  to  the 
court  to  set  aside  the  verdict  and  award  a 
new  inquiry,  or  else  under  the  provision 
giving  a  right  of  action  to  the  applicant  for 
any  loss  or  damage  resulting  but  not  actually 
foreseen  by  the  jury  nor  estimated  by  them 
on  the  inquest :  OammeU  v.  Potter,  6-^8. 

68.  After  the  jury  to  assess  the  damages 
have  made  their  finding  and  the  aherilf  his 
return  to  the  court  under  §  1196  of  the 
Code,  the  defendant  may  plead  and  prove,  by 
way  of  objection,  facts  tending  to  show  that 
the  granting  of  the  license  would  be  unreason- 
able, or  not  for  the  public  benefit;  but  he 
cannot  thus  set  up  matters  legitimately  in- 
volved in  the  question  of  damages  submitted 
to  the  jury,  and  pertinent  only  to  an  appli- 
cation to  set  aside  their  finding  and  awa^  a 
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new  inquiry.  Until  set  aside  their  ascertain- 
ment mast  be  considered  conclusive :  Ibid. 

64.  Although  Ck>de,  §  1201,  provides  that  no 
proceedings  like  the  above  shall  bar  the 
usual  remedies  of  parties  for  damages  '*  unless 
the  prosecution  or  action  was  actually  fore- 
seen and  estimated  upon  the  inquest,"  this 
does  not  bar  an  action  for  damages  accruing 
before  the  proceeding  contemplated.  But 
where  the  jury  found  that  certain  land 
would  be  affected,  but  allowed  no  damages, 
heldy  that  nevertheless,  an  action  for  dam- 
ages subsequently  suffered  must  have  been 
foreseen  and  the  damage  estimated,  and  that 
such  action  was  therefore  barred :  Watson  v. 
Van  Meter,  43-76. 

65.  The  fact  that  the  land  owner  is  entitled 
to  recover  damages  not  foreseen  and  estimated 
by  the  jury  does  not  entitle  him  to  an  in- 
junction restraining  the  mill  owner  from  the 
infliction  of  the  damages:  Lummery  v. 
Braddy,  8-38. 

66.  Appeal  from  order  of  the  court  before 
jadgment:  The  overruling  by  the  court  of  a 
motion  to  set  aside  the  verdict  of  the  jury 
and  to  quash  the  writ  may  be  appealed  from 
without  any  final  judgment  having  been 
rendered :  Bumham  v,  Thompaon,  85-421. 

V.  Surface  water. 

67.  Drainage   of  mere   surface  water: 

The  owner  of  higher  land  has  an  unqual- 
ified right  to  drain  for  agricultural  pur- 
poses his  surface  water,  or  water  not  flowing 
in  a  definite  channel,  and  is  not  liable  to  the 
lower  proprietor  for  so  draining  water  as  to 
prevent  any  of  it  from  reaching  the  lower 
land,  but  the  owner  of  the  upper  land  cannot 
in  the  course  of  improvement  of  his  farm 
drain  his  surface  water  through  an  under- 
ground ditch  or  drain  which  increases  its 
quantity  or  throws  it  upon  the  lower  land 
in  a  manner  different  from  the  natural  flow, 
to  the  injury  of  such  lower  land :  Livingston 
V.  McDonald,  21-160. 

68.  Overflowed  water:  Overflowed  water 
is  practically  surface  water,  and  may  be  di- 
verted or  impeded  without  the  liability 
which  arises  from  diverting  or  impeding  the 
flow  of  water  in  its  natural  channel :  Morris 
V.  Council  Bluffs,  67-848. 

69.  While  no  one  can  divert  a  stream  of 


water  to  the  prejudice  of  another,  nor  collect 
surface  water  into  a  reservoir  or  a  stream  and 
precipitate  it  upon  the  premises  of  another, 
yet  an  owner  has  the  right  to  cause  water 
falling  upon  his  building  to  be  discharged  at 
one  or  more  points,  and  if  such  discharge  is 
upon  a  street  or  alley,  an  adjoining  property 
owner  cannot  be  heard  to  complain  because 
such  water  overflows  his  premises  and  causes 
him  damage :  Phillips  v,  Waterhxmse,  6^199. 

70.  The  common  law  rule  as  between  in- 
dividuals who  respectively  own  the  upper 
and  lower  estate  is  that  either  may,  for  the 
purpose  of  improving  his  land,  divert  or  dam 
up  surface  water,  and  if  in  so  doing  the  other 
suffers  damage  there  can  be  no  recovery ;  the 
only  exception  to  this  rule  being  that  the 
improvement,  whatever  it  may  be,  must  not 
have  the  effect  of  increasing  the  quantity  of 
water  which  is  precipitated  on  the  land  of 
another  (per  See  vers,  J.,  criticising  the  opin- 
ion in  same  case  on  former  appeal):  Drake 
V.  Chicago,  R,  I.dbP.  R.  Co,,  7(M59. 

VI.  Subterranean  waters. 

71.  Wellg  and  percolating  waters:  An 

owner  in  fee  may,  in  the  reasonable  use  of 
his  land,  obstruct  or  divert  the  flow  of  per- 
colating water  by  digging  a  well  upon  his 
premises,  even  to  the  injury  of  a  neighbor's 
land,  without  being  liable  in  damages  there- 
for: Hougan  v  Miltoavkee  A  St.  P.  R,  Co*, 
35-568. 

72.  A  land  owner  cannot  recover  damages 
caused  by  water  percolating  from  the  prem- 
ises of  an  adjoining  owner,  when  such  dam- 
ages result  from  a  lawful  or  reasonable  use 
by  such  adjoining  owner  of  his  own  premises, 
but  if  such  use  by  the  adjoining  owner  con- 
stitutes a  nuisance  he  maybe  liable  therefor : 
Quinnv.  Chicago,  B.  <Sb  Q.  R,  Co,,  63-510. 

78. 'Where  subterranean  wat;er  flows  in  a 
distinct  channel,  an  adjoining  owner  of  land 
has  no  more  right  to  divert  its  course  than 
if  the  stream  were  on  the  surface  of  the 
earth.  An  underground  stream  is  one  hav- 
ing clearly  defined  channels,  and  while  such 
fact  is  difficult  to  establish  by  evidence,  yet 
where  it  appeared  that,  upon  defendant's 
sinking  a  well  on  property  adjoining  that  on 
which  a  flowing  well  belonging  to  plaintiff 
was  situated,  the  flow  of  plaintiff's  well  was 
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suspended  until  the  discharge  pipe  of  defend^ 
ant's  well  was  raised  as  high  as  the  discharge 
pipe  of  the  plaintiff,  and  that  there  was  then 
sufficient  water  for  both,  held,  that  plaintiff 
was  entitled  to  an  injunction  to  restrain  the 
defendant  from  making  such  use  of  his  well 
as  to  cut  off  the  supply  from  plaintiff's  well : 
Burroughs  v,  Saterlee,  67-896. 

VII.  Drains  and  ditches. 

74.  Statntory  proTlglons:  The  provisions 
of  the  Code  (§§  1207-1235)  in  reference  to 
construction  of  drains  or  ditches  are  not 
unconstitutional:  Hatch  v»  Pottawattamie 
County,  48-442. 

75.  The  work  must  not  be  undertaken  for 
private  advantage  but  for  the  public  good. 
The  statute  only  allows  the  supervisors  to 
construct  ditches,  change  water-courses,  etc., 
"whenever  the  same  will  be  conducive  to 
the  public  health,  convenience  and  welfare :" 
Patterson  v,  Baumer,  48-477. 

70.  Under  Code,  §  1218,  which  provides 
for  payment  of  the  costs  of  constructing  pub- 
lic drains  or  ditches  by  the  board  of  super- 
visors, a  payment  made  out  of  the  general 
funds  does  not  render  a  tax  levied  under  the 
provisions  of  the  next  section  to  pay  for  the 
work  void :  Ibid, 

77.  **  Vicinity,''  as  used  in  Code,  §  1214, 
providing  for  the  assessment  of  property 
owners  for  a  ditch  improvement,  does  not 
mean  adjoining  to  or  abutting  on,  but  near 
by,  close  by,  or  neighboring  country.  The 
board  being  vested  with  the  power  to  deter- 
mine what  land  in  the  vicinity  should  be  as- 
sessed has  a  large  discretion  as  a  local  tribu- 
nal, and  may  assess  one  parcel  of  land  more 
and  another  less,  and  others  not  at  all,  and 
from  the  action  of  the  board  in  this  respect 
no  appeal  is  provided  for:  Lambert  v.  Mills 
C<mnty,  58-666. 

78.  Petition:  The  provisions  of  17  G.  A., 
ch.  121,  g  1  (McClain's  Ann.  Stat.,  327),  do 
not  dispense  with  the  necessity  for  a  petition 
signed  by  a  majority  of  the  residents  in- 
terested in  the  improvement:  Richman  v. 
Board  of  Supervisors,  70-627. 

79.  Collection  of  tax  enjoined:  Where 
the  board  of  supervisors  make  an  equitable 
apportionment  of  the  cost  of  a  ditch  and  levy 
a  tax  therefor,  an  original  petition  for  an  in-  I 


junction  to  restrain  its  collection,  when  the 
only  ground  of  complaint  is  that  the  ground 
is  not  benefited,  is  not  the  proper  remedy : 
Hatch  V.  Pottawattamie  County,  43-442. 

80.  By  ordering  (layment  the  board  of  su- 
pervisors determine  that  the  work  has  been 
completed,  and  this  is  a  matter  within  their 
authority  to  determine,  and  their  action  can- 
not be  reviewed  in  a  proceeding  to  enjoin  the 
collection  of  the  taxes :  Patterson  v.  Baumer, 
43-477. 

81.  Irregularity  in  letting  of  one  contract 
should  not  render  the  tax  levied  by  the 
county  for  payment  of  a  ditch  constructed 
void,  when  the  tax  levidd  was  to  pay  for  the 
entire  work :  Ibid. 

82.  Estoppel :  Land  owners  in  the  vicinity 
of  an  improvement  must  be  presumed  to 
have  notice  of  the  action  of  the  county  in  or- 
dering the  work  and  cauBing  it  to  be  prose^ 
cuted,  and  of  any  irregularities  in  the  letting 
of  the  contracts  therefor,  and  by  failure  to 
object  before  the  expenditure  of  money  and 
labor  by  the  counjty  and  the  contractors, 
they  will  be  estopped  from  objecting  to  the 
collection  of  the  taxes :  Ibid, 

88.  Appeal :  No  appeal  from  an  action  of 
the  board  in  assessing  the  cost  of  a  drainage 
improvement  upon  land  in  the  vicinity  is 
provided  for  in  the  behalf  of  the  party  whose 
land  is  assessed :  Lambert  v.  Mills  County, 
58-666. 

84.  Drainage  of  lead  mines:  The  provis- 
ion (Code,  g  1229)  giving  one-tenth  of  the 
lead  mineral  to  any  party  who  by  drains, 
adit  levels,  etc.,  drains  and  makes  workable 
lead-bearing  mineral  lands  or  lead  mines,  is 
not  unconstitutional  as  depriving  the  owner 
of  his  property  without  due  process  of  law : 
Ahem  v,  Dubuque  Lead,  etc,  Mining  Co,, 
48-140. 


WEIGHTS  AND  MEASURES. 

1.  Perch  of  masonry:  Aside  from  the 
statutory  provision  (Code,  §  2050,  declaring 
the  perch  of  mason  work  or  stone  to  consist 
of  twenty-five  cubic  feet),  the  amount  of  a 
perch  is  quite  uncertain.  The  express  pro- 
visions of  the  statute  as  to  quantity  control 
local  custom :  Harris  t\  RiUledge,  19-388. 

2.  Where  a  written  contract  for  ma9onry 
work  stipulated  that  it  should  be  done  at 
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$3.50  per  perch,  held^  that  it  was  not  proper 
to  show  a  cnatom  that  a  perch  should  he 
reckoned  at  sixteen  and  one-half  cubic  feet : 
Ibid. 


WILLS. 


L  EZEOUnON  AND  RATIFIGATION. 
IL  TAKINa      EFFECT;      PROBATE;      8ETTINO 
ASIDE;   OONSTRUCfnON. 

As  to  probate  jurisdiction,  see  COUBTS, 
§g  81-62. 

As  to  executors,  their  appointment,  powers 
and  duties,  see  Estates  of  Decedents. 

As  to  how  far  a  will  can  affect  the  widow's 
interest  in  the  estate,  see  Estates  of  De- 
CBDENTB,  §§  841-867. 

I.  Execution  and  betooatton. 

!•  Nanenpatiye  or  rerbal   wills:  ^  The 

fact  that  a  decedent  in  making  a  nuncupa- 
tive will  attempts  to  dispose  of  real  property 
and  of  personal  property  to  a  greater  amount 
than  can  be  legally  disposed  of  in  that  man- 
ner will  not  render  the  disposition  entirely 
void,  but  it  will  be  carried  out  so  far  as  such 
a  disposition  would  be  valid.  In  such  a 
case,  held,  that  a  sum  equal  to  the  amount 
which  might  legally  be  disposed  of  by  nuncu- 
pative will  should  be  paid  out  of  decedent's 
personal  estate  to  the  persons  designated: 
Mulligan  v,  Leonard,  4^-692. 

2.  Where  it  was  sought  by  verbal  will  to 
dispose  of  a  promissory  note  of  the  value  of 
$400,  held,  that  such  will  was  invalid,  not 
only  as  to  the  excess  of  the  amount  that 
might  be  legally  disposed  of  in  that  manner, 
but  as  to  the  whole :  Strieker  v.  Oldenburgh, 
3M»8. 

3.  It  need  not  api)ear  in  case  of  an  invalid 
will  that  the  witnesses  were  expressly  called 
on  l^  decedent  to  attest  his  will :  Mulligan 
V,  Leonard,  4^-692. 

4.  Where  it  appeared  that  deceased,  in 
answer  to  questions  as  to  the  disposition  of 
his  property,  answered  that  he  wanted  a  cer- 


tain person  named  to  have  it,  held,  that  the 
intention  to  make  a  disposition  of  his  prop- 
erty was  sufKciently  shown,  and  it  would  be 
presumed  that  he  spoke  with  an  understand- 
ing of  the  effect  of  his  words,  so  that  the 
animtu  testandi  would  be  inf  eiTed :  Ibid, 

5.  Witnesses  to  written  wills;*  "Wit- 
nessed by  two  competent  witnesses  "  means 
that  such  witnesses  must  subscribe  the  will. 
It  is  not  sufficient  to  prove  the  will  by  wit- 
nesses who  were  present  but  did  not  sub- 
scribe it:  In  re  WHl  of  Boyeus,  23-854. 

&  It  is  not  necessary  that  the  testator 
should  state  to  the  witnesses  the  character 
and  purpose  of  the  instrument  which  he 
causes  them  to  witness :  In  re  Will  of  HuUe, 
52-662. 

7.  Nor  need  they  be  shown  to  have  been 
requested  by  the  testator  to  attest  his  will : 
Mulligan  v,  Leonard,  46-692. 

8.  It  is  not  necessary  that  the  witnesses 
should  see  the  testator  subscribe  the  will.  If 
the  signature  be  adopted  or  acknowledged  in 
their  presence  it  is  sufficient :  In  re  Will  of 
Convey,  62-197. 

9.  Bisqualifleation ;  interest:  The  inter- 
est of  a  witness  to  a  will,  in  order  to  disqual- 
ify him,  must  be  present,  certain  and  vested : 
Quinn  v.  Shields,  62-129;  Bates  v.  Officer, 
70-848. 

10.  A  corporator  in  a  charitable  corpora- 
tion in  which  it  is  not  contemplated  that  any 
profits  shall  arise,  whose  only  interest  therein 
is  contingent  upon  a  possible  termination  of 
the  corporation  and  division  of  its  assets,  has 
no  such  interest  as  to  be  disqualified  from  be- 
ing a  witness  to  a  will  in  which  a  bequest  to 
such  corporation  is  made :  Quinn  v.  Shields, 
62-129. 

11.  The  interest  which  a  husband  may 
have  in  real  estate  devised  to  his  wife  is  not 
such  an  interest  as  to  disqualify  him  as  a 
witness  under  Code,  g  2327:  Hawkins  v, 
Hawkins,  64-448;  Bates  v.  Officer,  70-848. 

12«  Executed  in  another  state:  A  will 
made  in  another  state,  and  valid  where 
made,  but  not  executed  in  compliance  with 
the  laws  of  this  state,  will  not  be  effectual 
to  dispose  of  real  property  situated  here: 


■  Code,  S  282L  Personal  property  to  the  value  of  $300  may  be  bequeathed  by  a  verbal  will,  if  witnessed  by 
two  competent  witnesses. 

*Code,  $  983Q.  All  other  wills,  to  be  valid,  must  be  in  writlngr,  witnessed  by  two  competent  witnessei,  and 
signed  by  the  testator  or  by  some  person  in  his  presence  and  by  his  express  direction. 
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Lynch  v.  Miller,  64r-516;   Ware  v.  Winner ^  4 
McCrary,  66. 

13.  Bevocation:  When  a  statute  provides 
the  manner  in  which  a  will  may  be  revoked, 
that  manner  must  be  pursued;  and  under 
statutory  provision  (Code,  §  2329)  that  a  will 
may  be  revoked  by  destruction,  or  by  cancel- 
lation, witnessed  in  the  same  manner  as  the 
making  of  a  new  will,  held,  that  the  draw- 
ing of  a  scroll  through  the  name  of  the 
testator,  not  obliterating  the  signature,  did 
not  constitute  a  destruction  of  the  will,  and 
not  being  witnessed  was  not  a  cancellation : 
Cfay  V.  Qay,  60-415. 

14.  Evidence  of  declarations  of  testator  is 
not  admissible  to  prove  a  cancellation  of  his 
will  where  such  will  has  not  been  destroyed 
or  canceled  in  such  manner  as  is  required  by 
statute:  Ibid, 

15.  Sabsequent  eonyeyances:  Where  a 
testator  undertakes  to  dispose  of  personal 
property  and  real  estate,  and  he  subsequently 
conveys  the  real  estate,  it  will  not,  in  general, 
work  a  revocation  of  his  will  as  to  the  per- 
sonal property  of  which  he  dies  seized.  The 
conveyance  of  a  part  of  the  devised  prop- 
erty works  a  revocation  pro  tanto  only: 
Warren  v,  Taylor,  56-182. 

16.  Snbsequeut  birth  of  a  child:  The 
birth  of  a  child  after  the  execution  of  a  will 
and  prior  to  the  death  of  the  decedent  will 
operate  as  an  implied  revocation  thereof: 
McCuUum  V,  McKenzie,  26-510;  NegiL8  v. 
Negus,  46-487;  Fallon  v.  Chidester,  46-588; 
Ware  v.  Wisner,  4  McCrary,  66;  Alden  v, 
Johnson,  63-124. 

1 7.  This  rule  is  not  changed  by  the  fact 
that  the  testator  had  children  living  at  the 
time  of  making  the  will :  Negtis  v.  Negus, 
46-487. 

18.  The  subsequent  birth  and  recognition 
of  an  illegitimate  child  by  its  father  operates 
in  the  same  manner  to  revoke  a  previous 
will:  Milbumv,  Milbum,  60-411. 

19.  Republication:  In  the  absence  of  stat- 
utory provision  upon  the  subject,  the  same 
formalities  are  required  for  the  republication 
as  for  the  publication  of  a  will.  So  held  as 
to  a  will  which  had  been  revoked  by  the  sub- 
sequent birth  of  a  child :  Carey  v.  Baughn, 
86-540. 

20.  Mental  weakness ;  Insanity:  The  law 
regards  other  conditions  of  mind  as  well  as 


absolute  unsoundness,  and  such  conditions 
may  materially  affect  the  validity  of  a  will ; 
and  while  nothing  short  of  absolute  imbecil- 
ity or  incompetency  will  make  a  will  void, 
yet  if  the  testator  had  a  weak  mind  so  as  to 
be  imposed  upon  and  unduly  influenced, 
this  is  a  material  thing  going  to  affect  its 
validity :  Bates  v.  Bates,  27-110. 

21.  A  party  competent  to  make  a  valid  will 
should  possess  a  mind  capable  of  exercising 
judgment,  reason  and  deliberation,  and  ca- 
pable of  weighing  the  consequences  of  his 
will  to  a  reasonable  degree  and  the  effect  of 
it  upon  his  estate  and  family;  and  aU  per- 
sons devoid  of  such  reason  are  incompetent 
to  make  a  legal  will :  Ibid, 

22.  In  order  that  testator  may  be  held  to 
have  due  testamentaiy  capacity,  it  is  not 
necessary  that  it  appear  that  he  possessed  the 
intellectual  vigor  of  youth  or  that  usually 
enjoyed  by  him  while  in  perfect  health.  It 
is  enough  if  he  was  capable  of  comprehend- 
ing his  property  interests,  and  determinisg 
the  disposition  he  desired  to  make  of  such 
property  and  making  it :  TFeb&er  v.  Sullivan, 
58-260. 

28.  Proof  of  monomania  exhibiting  itself 
in  an  insane  and  unfounded  dislike  to  a  par- 
ticular person,  either  expressly  recited  in  the 
will  or  to  be  inferred  in  its  peculiar  disposi- 
tions, may  be  sufficient  to  overturn  it.  Tlie 
evidence  that  such  dislike  was  groundless 
must  be  satisfactory  or  it  will  not  be  suffi- 
cient :  Pelamourges  v,  Clark,  9-1. 

24.  On  the  issue  of  sanity  raised  on  the 
probate  of  a  will,  held,  that  facts  connected 
with  the  personal  history  of  testator,  his  de- 
portment, conversation  and  acts,  and  his  con- 
fession during  sanity,  just  preceding  death, 
that  he  had  been  insane  for  twenty  years 
preceding,  during  which  time  the  will  was 
executed,  held  competent;  also  hdd  that  a 
subsequent  will,  executed  whOe  testator  was 
unquestionably  insane,  and  decedent's  con- 
versation while  sane  in  reference  thereto, 
were  competent  evidence  of  his  insanity  when 
executing  the  fh'st  will,  the  second  will 
showing  as  intelligible  an  exercise  of  the 
power  to  dispose  of  property  as  the  first: 
Ross  V,  McQuiston,  45-145. 

25.  In  a  particular  case,  hdd,  that  the 
testamentary  capacity  of  a  person  executing 
a  will  made  upon  being  roused  from  a  state 
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of  stupor  might  well  be  doubted:  Davis  v, 
Davis,  4^-687. 

20.  The  fact  that  testator  was  a  spiritual- 
ist, and  entertained  the  peculiar  views  of 
that  sect^  is  not  sufficient,  in  itself,  to  estab- 
lish insanity  such  as  to  invalidate  his  will : 
Otto  V,  Doty,  61-28. 

27.  A  subscribing  witness  to  a  will  can 
state  whether  the  testator  was  sane  at  the 
time  the  will  was  executed,  although  he  is 
not  shown  to  be  an  expert :  Parsoiis  v.  Par- 
sons, 66-754. 

28.  A  non-expert  witness  who  is  well  ac- 
quainted with  the  testator  and  has  had  the 
care  of  him  is  competent  to  testify  that  he 
saw  no  difference  in  his  mental  condition  in 
sickness  and  his  mental  condition  in  health : 
Severin  v,  Zack,  55-28. 

20.  The  burden  of  proof  of  the  unsound- 
ness of  mind  of  the  testator  is  upon  the  party 
impeaching  the  validity  of  his  will :  In  re 
Will  of  Coffman,  12-491 ;  Webber  v,  Staiivan, 
58-260. 

80.  In  a  contest  as  to  the  probate  of  a  will, 
the  true  rule  is,  that  the  burden  of  proof  of 
insanity  is  upon  the  party  alleging  it,  and 
who  claims  the  benefit  of  the  fact  when  es- 
tablished :  Stephenson  v,  Stephenson,  6^168. 

Further  as  to  evidence  of  insanity,  see  Evi- 
dence, g§  81-83,  884-393,  859,  860. 

31.  Undue  influence:  The  influence  exer- 
cised over  a  testator,  sufficient  to  defeat  his 
will,  must  go  to  the  extent  of  destroying  in 
some  degree  his  free  agency.  A  bequest 
made  at  the  request  of  the  devisee  is  not  for 
that  reason  alone  void,  because  of  undue  in- 
fluence :  Mclntire  v,  McConn,  28-480. 

32.  The  burden  is  upon  the  contestants  to 
establish  undue  influence,  and  the  fact  that 
the  wUl  is  unjust  or  unreasonable  is  not  suf- 
ficient evidence  that  such  influence  was  ex- 
ercised nor  does  it  change  the  burden  of 
proof :  TTeWw  r.  Sullivan,  58-260. 

33.  Evidence  of  undue  influence,  exercised 
by  testator's  wife  over  him  before  marriage, 
cannot  be  received  to  show  undue  influence 
during  marriage  at  the  time  of  the  execution 
of  the  will:  Ibid. 

34.  Where  undue  influence  or  false  repre- 
sentations have  not  been  shown,  evidence  of 
facts  showing  recitals  in  the  deed  in  regard 
to  the  circumstances  inducing  the  disposition 
made  to  be  erroneous  cannot  be  received.    If 


the  conclusion  is  the  result  of  erroneous  con- 
victions engendered  in  the  mind  of  the  tes- 
tator on  his  own  motion,  it  cannot  be  said 
to  be  the  result  of  undue  influence :  Ibid, 

85.  The  fact  that  the  devisee's  name  was 
^Titten  in  the  will  by  himself,  that  he  took 
charge  of  the  will  immediately  upon  its  exe- 
cution, and  that  it  was  not  read  by  the  sub- 
scribing witnesses  nor  to  decedent  in  their 
presence,  are  suspicious  circumstances,  and 
evidence  of  the  further  facts  that  devisee  re- 
fused to  produce  the  will  when  requested  to 
do  so  by  decedent,  and  the  declarations  of 
decedent  respecting  his  children,  should  be 
admitted  to  bear  upon  the  question  of  fraud 
and  undue  influence :  In  re  Will  of  HoUings- 
worth,  58-526. 

30.  The  fact  that  before  the  will  was  exe- 
cuted testator  said  that  persons  had  advised 
him  to  cut  contestant  out,  Tidd  not  to  tend 
to  show  undue  influence :  In  re  Will  of  Con- 
vey, 52-197. 

37.  Under  the  evidence  in  a  particular 
case,  held,  that  there  was  nothing  to  show  un- 
due influence  over  testator,  whose  mental 
capacity  had  been  claimed  to  be  impaired : 
Collins  V.  BraziU,  68-482. 

88.  Instructions  as  to  what  should  be  con- 
sidered in  determining  the  competency  of 
testator  to  execute  a  will,  and  whether  he  did 
so  under  undue  influence,  held  correct:  In  re 
Will  of  Convey,  52-197. 

89.  Declarations  of  testator  showing  that 
he  believed  certain  persons,  mentioned  in  the 
will  as  legatees,  were  lacking  in  due  affec- 
tion for  him,  held  admissible  in  a  contest  as 
to  the  probate  of  a  will  in  support  of  the 
claim  that  it  was  executed  under  undue  in- 
fluence, as  tending  to  show  that  in  some 
manner  his  feelings  toward  such  legatees  had 
been  changed :  Stephenson  v,  Stephenson,  62- 
163. 

40.  Evidence  that  a  testator,  when  in 
health  and  long  before  his  will  was  executed, 
and  when  he  was  not  probably  under  the  in- 
fluence of  other  persons,  expressed  his  inten- 
tion to  make  disposition  of  his  property  sub- 
stantially as  he  subsequently  did  in  the  will, 
is  admissible  to  show  that  the  will  was  not 
made  under  undue  influence :  Dye  v.  Young, 
55-483. 

41.  The  declarations  of  a  testator  are  not 
competent  evidence  to  show  a  revocation  of 
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a  will  admitted  to  have  been  once  valid  or 
to  impeach  the  validity  of  a  will  for  a  cause 
not  involving  his  mental  condition.  But 
such  declarations,  whether  made  before  or 
after  making  the  will,  are  competent  evi- 
dence to  show  the  mental  incapacity  of  the 
testator  or  that  the  will  was  procured  by  un- 
due influence:  Bates  v.  Bates,  27-110. 

42.  Declarations  of  a  testator  made  after  the 
execution  of  the  will  are  admissible,  as  bear- 
ing on  the  question  of  undue  influence :  In 
re  WiU  of  HoUingsivorth;  Parsons  v.  Par- 
sons, 06-754. 

48.  Declarations  of  testator  made  after  the 
execution  of  the  will  held  admissible  in  evi- 
dence, not  as  showing  undue  influence,  but 
as  showing  the  effects  on  testator's  mind  of 
whatever  influence,  if  any,  was  exerted  upon 
him  to  procure  him  to  execute  the  will: 
Stephenson  v.  Stephenson,  62-163. 

44.  Declarations  of  legatees,  made  before 
or  after  the  execution  of  a  will,  are  not  re- 

r 

oeivable  in  a  proceeding  to  which  they  are 
not  parties,  to  affect  the  validity  of  the  will : 
In  re  WiU  of  Ames,  51-596. 

45.  The  declarations  of  an  executor  who  is 
a  legatee  and  a  party  to  the  record  are  equally 
inadmissible:  Ihid, 

40.  Where  there  are  several  legatees,  dec- 
larations of  one  of  them  are  not  admissible 
to  impeach  the  will:  Dye  v.  Young,  55-488. 

47.  A  contestant  cannot  introduce  in  evi- 
dence declarations  of  one  of  the  legatees  of  a 
will,  nor  can  declarations. of  one  of  the  con- 
testants be  introduced  in  evidence  by  or  in 
behalf  of  the  legatees:  Parsons  r.  Parsons, 
66-754. 

4S.  Knowledge  of  legatee's  misconduct: 
A  bequest  by  wife  to  husband  with  knowl- 
edge of  facts  as  to  the  husband's  previous  con- 
duct and  connections,  which  might  be  such  as 
to  render  the  marriage  void,  will  not  be  in- 
valid on  that  account,  however  it  might 
be  if  the  bequest  were  made  in  ignorance  of 
such  facts :  In  re  WiU  of  Donnely,  68-126. 

11.  Taking  bffeot;  probate;  setting 

aside;   OONSTBUOnON. 

49.  Time  of  taking  effect:  The  signing  and 
executing  of  a  will  creates  no  right  and  vests 
no  title,  not  even  an  inchoate  one,  in  the 
devisee.    His  rights,  if  any,  flrst  accrue  upon 


the  death  of  the  testator :  Lorieux  v.  Keller, 
5-196. 

60.  A  will  has  no  effect  upon  the  rights  of 
any  one  until  the  death  of  the  testator.  Prior 
to  that  time  it  is  inoperative :  Stephenson  r. 
Stephenson,  64-584. 

5 1  •  While  a  legacy  or  distributive  share  in 
an  estate  vests  in  the  heir  or  legatee  at  the 
death  of  the  testator  or  intestate,  a  general 
legacy  does  not  operat'e  as  payment  of  a  debt 
due  from  the  legatee.  The  payment  of  such 
debt  is  not  regarded  as  having  been  made  at 
the  date  of  testator's  death :  Bowenv.  Evans, 
70-368. 

52.  Probate:  While  probate  of  a  will  ia 
necessary  to  perfect  it  as  an  instrument  of 
title,  yet  without  probate  it  is  capable  of 
conveying  an  interest  in  land  devised,  and 
may  be  the  foundation  of  an  equity  and 
claim  therein :  Olleman  v.  Kdgore,  52-88. 

53.  The  title  of  a  devisee  vests  at  the  death 
of  the  testator,  and  while  a  probate  of  the 
will  is  necessary  to  enable  such  devisee  to 
introduce  it  in  evidence,  it  is  sufficient  if  the 
probate  is  had  before  its  introduction  in  evi- 
dence, although  not  prior  to  the  bringing  of 
action  by  the  devisee  claiming  thereunder : 
Otto  V.  Doty,  61-23. 

54.  Under  the  facts  in  a  particular  case, 
held,  that  there  had  been  a  change  of  domi- 
cile on  the  part  of  the  decedent  after  the 
execution  of  his  will,  but  prior  to  his  death, 
such  as  to  entitle  his  will  to  be  probated  in  the 
county  of  his  death :  In  re  Will  of  Olson, 
68-145. 

As  to  probate  jurisdiction,  see  Courts, 
§§  31-52. 

55.  Pablfeatlon  of  notlee  required  to  be 
given  by  the  clerk  in  proceedings  to  probate 
a  will  need  not  be  by  the  affidavit  of  the  fore- 
man or  publisher  of  the  newspaper  in  which 
the  publication  is  made,  but  may  be  by  any 
one  having  knowledge  of  the  fact :  Farrell  v, 
Leighton,  49-174. 

56.  The  notice  of  the  probate  of  a  will 
given  by  publication  is  all  that  is  required  to 
be  given,  and  such  notice  will  be  binding 
upon  a  minor  and  authorize  the  court  to  ap- 
point a  guardian  ad  litem:  Ibid* 

57.  Evidence:  A  subscribing  witness  can- 
not testify  as  to  his  understanding  of  the 
purpose  and  object  of  making  the  will: 
Stephenson  v,  Stephenson,  62-168. 
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58.  A  contestant  having  admitted  that 
testator  signed  the  paper  purporting  to  be  his 
will,  and  the  same  was  properly  witnessed, 
should  not  be  permitted  to  introduce  testi- 
mony tending  to  show  that  the  will  was  not 
witnessed  at  the  request  of  testator :  Ibid, 

59.  Jury  trial :  Before  the  amendment  of 
Code,  §  2340,  expressly  providing  for  a  jury 
trial  in  a  proceeding  to  probate  a  will,  held, 
that  there  was  no  right  to  a  jury  trial :  Gil" 
ruth  V.  Gilruth,  40-846. 

60.  Under  the  section  as  amended  the  par- 
ties may  demand  a  jury  trial  as  a  matter  of 
right,  and  the  verdict  of  the  jury  in  such 
cases  will  be  as  conclusive  as  is  the  verdict 
of  the  jury  in  an  action  at  law.  It  cannot 
be  treated  like  a  verdict  upon  issues  in  chan- 
cery, which  were  refeiTed  to  a  jury  for  the 
purpose  of  informing  the  conscience  of  the 
court :  Collins  u.  Brazill,  63-482. 

61.  On  appeal:  The  proceedings  in  probate 
cannot  be  tried  de  novo  on  appeal  in  the  su- 
preme court:  ^88  v»  McQuiston,  45-145; 
Sisters  of  Visitation  v.  Glass,  45-154 ;  In  re 
Will  of  Donnely,  68-126. 

63.  Effect  of  probate:  The  question  in  a 
proceeding  to  probate  a  will  is  simply 
whether  the  writing  is  the  last  will  of  the 
deceased  and  whether  it  was  duly  executed 
and  published  by  him  as  such.  Admission 
of  the  will  to  probate  decides  no  question 
but  that  relating  to  its  due  execution  and 
publication :  Lorieux  v,  Keller,  5-196. 

63.  The  probate  establishes  the  execution 
of  the  will  and  renders  it  admissible  as  evi- 
dence in  the  courts  of  the  state,  and  nothing 
more.  It  does  not  establish  the  testamentary 
character  of  the  instruments  and  give  valid- 
ity to  a  title  based  upon  it.  The  effect  of  the 
will  and  its  interpretation  are  matters  for  ad- 
judication when  rights  of  property  are 
claimed  under  it:  Fallon  v.  Chidester,  46- 
588;  Ware  v.  Wisner,  4  McCrary,  66. 

64.  When  a  will  is  admitted  to  probate  it 
is  to  be  regarded  as  a  contract  of  record: 
Quinn  v.  Shields,  62-129. 

65.  A  purchaser  from  devisee  in  a  will 
which  has  been  probated  does  not  stand  in 
the  position  of  a  purchaser  without  notice  as 
to  persons  claiming  adversely  to  the  will. 
The  question  as  between  the  two  parties  is 
simply  as  to  which  holds  the  legal  title: 
Fallon  V.  Chidester,  46-588. 


66.  Collateral  attack :  The  probate  court 
having  general  and  original  jurisdiction  of 
probate  of  wills,  and  having  exercised  such 
jurisdiction,  its  proceedings  are  not  void 
when  collaterally  assailed,  although  the  cer- 
tificate of  its  action  might  fail  to  show  a  di- 
rect compliance  with  the  provision  of  the 
statute :  Latham  v.  Latham,  30-294. 

67.  Presnmptloii :  It  being  by  statute  pro- 
vided that.the  probate  court  may  grant  pro- 
bate upon  the  testimony  of  one  subscribing 
witness  if  no  objection  is  made  to  the  pro- 
bating, held,  where  the  record  showed  that 
but  one  witness  was  examined  in  the  pro- 
ceeding it  would  be  presumed  that  the  court 
properly  exercised  its  discretion  in  allowing 
the  probate  upon  such  testimony :  Barney  v, 
Chittenden,  2  G.  Gr.,  165. 

68.  Ooustroetion:  It  is  not  a  part  of  the 
duty  of  the  probate  court  to  place  a  con- 
struction upon  a  will  when  it  is  offered  for 
probate :  Murphy  v.  Black,  41-488. 

69.  Agreement  to  defeat  will:  A  contract 
on  the  part  of  a  legatee  in  a  will  to  allow  the 
will  to  be  defeated,  when  offered  for  probate, 
in  order  to  deprive  others  of  their  rights 
under  such  will,  is  illegal:  Gray  v,  McRey- 
nolds,  65-461. 

70.  Foreign;  probate:  Under  statutory 
provisions  (Code,  §  2351)  for  admitting  a 
foreign  will  to  probate  upon  the  production 
of  a  copy  of  such  will,  held,  that  the  probate 
court  having  adjudicated  the  sufficiency  of 
the  authentication  on  the  copy  presented  to 
it  for  probate,  such  adjudication  cannot  be 
questioned  collaterally  when  the  will  is 
offered  in  evidence:  Stanley  r.  Morse,  26- 
454. 

71.  An  allowance  of  a  foreign  will  under 
such  statute  is  conclusive  of  the  due  execu- 
tion of  the  will  unless  set  aside  by  original 
or  appellate  proceedings :  Vance  v,  Anderson, 
89-426. 

72.  The  order  of  probate  of  a  foreign  will 
may  be  set  aside  by  original  action  on  the 
ground  that  the  will,  although  valid  in  the 
state  where  executed,  is  not  in  compliance 
with  the  requirements  of  our  law  and  there- 
fore not  valid  as  a  disposition  of  real  prop- 
erty here  situated:  Lynch  v.  Miller,  54r-516. 

78.  The  proceedings  of  the  court  of  an- 
other state  in  the  probate  of  a  will  will  be 
presumed  to  be  regular:  Otto  v.  Doty,  61-28. 
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74.  Conyeyance  by  foreign  exeeotor»: 

Under  the  statutory  prorision  (18  G.  A.,  ch. 
162;  McCiain's  Ann.  Stat,  640)  legalizing  con- 
veyances by  foreign  executors,  held,  that 
where  such  executors  had  under  a  will  a 
right  to  sell  the  land  sold,  and  any  defect  in 
the  sale  was  due  merely  to  want  of  formal- 
ity, the  sale  was  rendered  legal:  Smith  t?. 
Callaghan,  66-552. 

75.  Action  to  set  aside:  The  probate  of  a 
wiU  does  not  prevent  a  subsequent  action  to 
set  it  aside,  and  such  action  may  be  brought 
in  the  district  as  well  as  in  the  circuit  court. 
Such  action  is  legal  and  not  equitable  in  its 
nature :  Leighton  t?.  Orr,  44-679. 

76.  The  original  action  to  set  aside  the 
probate  of  a  will  may  be  brought  in  the 
district  court :  Lynch  v.  Miller,  54-516. 

77.  Any  person  who  would  have  an  inter- 
est in  the  property  if  the  will  were  set  aside 
may  maintain  an  action  in  probate  to  have 
it  set  aside  on  the  ground  that  it  has  been  re- 
voked by  the  subsequent  birth  of  a  child: 
Alden  v.  Johnson,  68-124. 

78.  In  an  action  brought  in  a  probate  court 
by  the  executor  of  a  will  to  obtain  an  inter- 
pretation thereof,  the  defendants  may  set  up, 
in  a  cross-petition,  facts  showing  that  the  will 
is  invalid ;  such  proceeding  will  constitute  a 
direct  and  not  a  collateral  attack :  Kdsey  v. 
Kelsey,  57-888. 

79.  In  determining  whether  an  instrument 
is  a  contract  or  will,  the  rule  is :  If  the  in- 
strument i)asses  a  present  interest,  although 
the  right  to  its  possession  and  enjoyment 
may  not  accrue  till  some  future  time,  it  is  a 
deed  or  contract,  but  if  the  instrument  does 
not  pass  an  interest  or  right  till  the  death  of 
the  maker,  it  is  a  will,  or  testamentary  paper. 
An  instrument  may  1x3  partly  a  deed  and 
partly  testamentary:  Burlington  Univci'sity 
V,  Barrett,  22-60. 

80.  In  detetermining  whether  an  instru- 
ment is  testamentary  or  contract,  the  use  of 
language  peculiar  to  cither  class  of  instru- 
ments, or  the  belief  of  the  maker  as  to  its 
character,  does  not  control  inflexibly  the  con- 
struction. But,  weighing  all  the  language  as 
well  as  the  facts  and  circumstances  attend- 
ing its  execution,  the  courts  will  give  it  such 
construction  as  will  effectuate  the  manifest 
intention  of  the  maker :  Ibid. 

81.  An  agreement  for  the  disposition  of 


property  intended  to  continue  after  the 
death  of  the  owner  cannot  be  given  testa- 
mentary force  and  allowed  to  have  operation 
unless  in  such  form  as  to  be  valid  as  a  will : 
Crispin  r.  Winkleman,  57-528. 

822.  Constrnetion :  As  between  two  incon- 
sistent clauses  in  a  will,  the  latter  one  is  to 
be  enforced :  Johnson  v.  Mayne,  4-180. 

83.  In  the  construction  of  wills  the  inten- 
tion of  the  testator  is  the  first  great  object  of 
the  inquiry.  All  papers  of  a  testamentary- 
character  must  be  taken  and  considered  to- 
gether and  therefrom  the  intention  of  the 
testator  ascertained:  Murphy  v.  Black,  44- 
176. 

84.  Where  decedent  and  his  wife  had  exe- 
cuted mutual  instruments  willing  to  each 
other  all  their  property,  and  also  had  exe- 
cuted a  joint  instrument  devising  all  their 
property  to  certain  persons,  held,  that  the 
instrument  executed  by  decedent's  wife  did 
not  pass  to  her  husband  more  than  a  life  es- 
tate, the  so-called  joint  will,  whether  valid 
or  not,  being  properly  taken  into  considera- 
tion in  determining  the  intention  of  the  in- 
strument in  question :  Ihid. 

85.  A  transposition  of  the  language  of  a  will 
for  the  purpose  of  construction  is  only  to  be 
made  by  courts  in  order  to  give  effect  to  the 
certain  meaning  and  purpose  of  the  words 
of  the  testator :  Latham  v.  Latham,  80-294. 

86.  Effect  will  be  given  in  the  construction 
of  a  will  to  the  intention  of  the  testator  as 
that  intention  is  gathered  from  the  provis- 
ions of  the  instrument,  if  that  can  be  done 
under  the  settled  rules  of  law:  Oreve  r. 
Camery,  69-220. 

87.  The  court  can  only  look  to  the  will 
itself,  guided  by  the  rules  of  interpretation, 
in  order  to  determine  the  intention  of  the 
testator,  and  the  court  cannot  for  that  pur- 
pose resort  to  other  sources  to  discover  it : 
Alden  t\  Johnson,  68-124. 

88.  Evidence  aliunde;  declarations  of 
testator:  Parol  declarations  of  the  testator 
respecting  his  intentions  are  not  receivable : 
Huston  V,  Huston,  87-668. 

89.  Parol  evidence  is  admissible,  when  its 
introduction  is  required  by  considerations 
extrinsic  to  the  will,  where  it  tends  to  estab- 
lish and  sustain  the  will,  or  where  it  consists 
of  declarations  of  the  testator,  made  at  the 
time  of  its  execution,  contemporary  with  the 
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act  and  showing  its  legal  quality.  Such 
declarations  are  part  of  the  res  gestae: 
Lorieux  v.  Keller,  5-196. 

90.  Under  a  previous  statutory  provision 
that  when  a  testator  should  omit  to  provide 
for  any  of  his  children  they  should  take  the 
same  share  of  his  estate  that  they  would  be 
entitled  to  if  he  had  died  intestate,  unless 
they  should  have  been  provided  for  in  his  life- 
time, or  unless  it  siiould  appear  that  such 
omission,  by  the  testator,  to  make  provision 
in  hifi  will  for  his  children,  was  intentional 
and  not  the  result  of  accident,  extrinsic  evi- 
dence, vmtten  or  parol,  consisting  of  declara- 
tions of  the  testator  at  the  time  of  the  mak- 
ing of  the  will,  or  any  proof  of  acts,  cir- 
cumstances or  admissions  of  the  party,  going 
to  show  that  children  not  provided  for  in 
the  will  had  received  their  portion  of  the 
father's  estate,  or  that  he  intended  to  pass 
them  by  without  provision,  were  admissible : 
Jbid. 

91.  Parol  evidence  is  not  admissible  to 
show  that  the  testator  intended  the  devise  to 
be  different  from  what  the  will  on  its  face 
appears  to  be.  So  held  where  it  was  sought 
to  diminish  the  heir's  interest  by  proof  of 
advancements  prior  to  the  will :  In  re  Estate 
of  Lyon,  70-375. 

922.  Evidence  aliunde  may  be  resorted  to 
in  order  to  show  the  circumstances,  growing 
out  of  the  situation  of  the  party,  etc.,  for 
the  purpose  of  throwing  light  upon  the 
intent  of  the  testator:  Hopkins  v.  Qrinies, 
14-73. 

98.  Therefore,  held,  that  where  a  testator 
devised  his  "  homestead,"  there  being  then  no 
statutory  provisions  giving  a  particular  mean- 
ing to  that  word,  evidence  might  be  received 
to  show  the  location  and  use  of  a  certain 
tract  of  woodland  with  respect  to  the  tract 
of  land  cultivated  and  occupied  by  tes- 
tator, for  the  purpose  of  bringing  it  within 
the  description:  Ibid, 

94.  While  parol  evidence  may  be  received 
to  explain  a  latent  ambiguity  which  arises  in 
the  effort  to  apply  the  description  of  the  in- 
strument to  the  property  described,  yet  where 
there  is  no  ambiguity^  but  by  mistake  the 
words  used  describe  other  property  than 
that  intended  to  be  devised,  and  upon  an 
omission  of  the  erroneous  description  there 
would  not  be  sufficient  description  left  to 


cover  the  property  intended  to  ba  devised, 
the  will  cannot  be  corrected  and  will  not  pass 
title  to  the  property  intended  to  be  covered : 
Fitzpatrick  v.  Fitzpatriek,  86-674. 

95.  A  devise  of  a  thing  by  any  name  or  to 
a  person  by  any  name,  however  different  the 
name  used  in  the  will  may  be  from  the  true 
name  of  the  thing  Or  person,  is  a  good  devise 
provided  that  it  can  be  shown  that  the  name 
used  was  one  by  which  the  testator  was  ac- 
customed to  distinguish  the  thing  or  person, 
and  such  showing  may  be  made  by  parol.  It 
is  always  competent  to  explain  the  language 
of  the  will  by  parol  evidence  aa  far  as  is  nec- 
essary to  apply  the  language  of  the  will  to 
the  object  or  thing  intended.  Parol  evidence 
is  also  allowable  to  explain  a  latent  am- 
biguity :  Chanibers  v,  Watson,  56-676. 

96.  Where  a  testator  devised  **all  my  in- 
terest in  the  following  real  estate : 

Sixty  acres  8e  25  toon  7.  I  Jasper  Ck)unty, 
Forty  acres  Se  24  toon  6.  |         Iowa," 

held,  that  parol  evidence  was  admissible  to 
show  that  testator  owned  sixty  acres  of  land 
in  section  25  and  forty  acres  in  section  24,  all 
in  township  78  north,  of  range  17  west,  in 
such  county,  and  that  he  owned  no  land  in 
any  other  corresponding  sectiolis,  in  said 
county,  for  the  purpose  of  showing  that  the 
land  so  owned  by  him  was  that  intended  to 
be  covered  by  the  devise :  Chambers  v,  Wat- 
son,  60-889. 

97.  Evidence  considered  from  which  it 
was  held  that  a  description  of  property  in 
the  will  as  the  east  fourth  of  section,  etc., 
should  be  construed  as  the  southeast  fourth 
of  such  section :  Severson  v.  Severson,  68-656. 

98.  Particular  cases  of  oonstrnetion: 
Adjudicated  cases  aid  but  little  in  the  con- 
struction of  wills,  because  it  rarely  occurs 
that  any  two  instruments  can  be  found 
couched  in  the  same  language,  or  two  cases 
where  the  situation  of  the  parties  and  sur- 
rounding ciroumstancee  are  identical  And 
under  circumstances  of  a  particular  case, 
held,  that  the  bequest  of  a  sum  of  money  to 
a  son  as  **  the  inheritance  of  his  mother,  de- 
ceased," was  such  a  setting  apart  of  that 
amount  as  that  it  was  not  to  be  considered 
as  included  in  a  subsequent  clause  making 
other  provision  as  to  all  testator's  estate  upon 
a  certaiil  contingency :  Van  Rheenen  v,  Veenr 
stra,  47-685. 
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99.  Where  testator,  as  a  disposition  of 
his  real  and  personal  property,  devised  "to 
my  wife  one-half  of  my  real  estate,  also  all 
my  personal  property,  during  her  natural 
life ;  and  at  her  decease,  to  be  equally  divided 
between  my  two  daughters,  the  one-half  of 
my  real  estate  I  bequeath  to  my  two  daugh- 
ters and  their  heirs,"  held,  that  the  devise  of 
real  property  to  the  wife  was  in  fee  and  not 
a  life  estate :  Shennan  v,  WooateTt  26-272. 

100.  Where  a  will  contained  a  devise  to  one 
daughter  of  one-half  of  testator's  estate  and 
to  his  wife  of  a  life  estate  in  the  remaining 
one-half,  to  be  held  so  long  as  she  should  re- 
main a  widow,  with  the  remainder  in  fee 
to  his  other  daughter,  and  the  widow  elected 
to  take  her  dower  interest  of  one-third  in  fee 
instead  of  the  provision  of  the  will,  and  con- 
veyed such  undivided  one-third  interest  to 
the  devisee  of  the  one-half  of  the  estate,  held^ 
that  the  action  of  the  lower  court  in  giving  to 
the  last-named  daughter  five-sixths  of  the  es- 
tate and  to  the  other  one-sixth  was  a  proper 
construction  of  the  will :  Hoskins  v,  Hoskins, 
43-452. 

101.  Where  the  testator,  having  previously 
devised  and  transferred  to  the  city  a  portion 
of  a  lot  owned  by  him  for  the  purpose  of  a 
market-place,  to  revert  to  him  when  it  should 
cease  to  be  used  for  that  purpose,  gave  to  a 
devisee  '*that  portion  of  lot  496  now  owned 
by  me,"  kdd,  that  such  devise  applied  to 
that  i)ortion  of  the  lot  not  donated  to  public 
use  and  not  to  the  reversionary  interest  in 
the  part  thus  donated:  Miller  v,  McNair,  11- 
525. 

102.  Where  it  was  provided  in  one  clause 
that  the  children  should  share  equally  in  the 
estate,  and  in  a  subsequent  clause  that  the 
proceeds  of  certain  life  insurance  should  be 
paid  to  two  daughters,  but  that  if  the  sum 
received  by  them  from  this  source  would 
not  be  equal  to  the  amount  allotted  to  each 
of  the  other  children,  it  should  be  increased 
out  of  the  other  property  of  the  estate  so  that 
they  should  receive  equal  amounts  with  the 
other  children,  held,  that  the  intention  was 
not  to  give  the  two  daughters  the  proceeds  of 
the  life  insurance  in  addition  to  a  share  in 
the  other  property :  Kyne  v,  Kyyie,  48-21. 

108.  Beformation  in  equity:  A  court  of 
equity  has  no  jurisdiction  to  reform  a  will : 
Chambers  v.  Watson,  56-676. 


104.  Deylse  subject  to  payment  of  debts: 

Under  the  terms  of  a  particular  will,  Tield, 
that  the  devisee  took  the  devise  subject  to  the 
liability  to  pay  the  debts  of  testator :  Htiston 
V,  Hustcmj  29-347 ;  Huston  v,  Huston,  87-668. 

105.  Where  a  will  gave  the  wife  all  of  the 
testator's  personal  property,  and  also  directed 
that  all  his  just  debts  should  be  paid  out  of 
the  estate,  not  naming  or  creating  any  par- 
ticular fund  for  the  payment  of  debts,  held^ 
that  such  debts  should  be  paid  from  the  per- 
sonal property  given  to  the  wife :  McOuirev^ 
Brown,  41-650. 

106.  Subsequently  acquired  property: 
The  bequest  in  a  will  of  "  the  remainder  of 
all  my  personal  property  and  the  whole  of 
my  real  estate,"  h£ld  to  cover  subsequently 
acquired  property,  whether  real  or  personal : 
Briggs  v,  Briggs,  69-617. 

107.  The  statutory  provision  (Code,  §  2328) 
with  relation  to  after-acquired  property 
means  that  such  propeHy  shall  pass  by  the 
bequest  whenever  the  intention  of  the  testa- 
tor to  have  it  so  pass  is  fairly  to  be  inferred 
from  the  provisions  of  the  will,  when  con- 
strued according  to  the  established  rules  for 
the  construction  of  such  instruments,  and  it 
is  not  neces^y  that  the  intention  be  ex- 
pressed in  direct  language :  Ibid, 

108.  Bequests  in  this  form  of  the  residue 
of  testator's  estate  have  always  been  held  to 
carry  the  residuum  of  all  the  personal  prop- 
erty owned  by  the  testator  at  the  time  of 
his  death.  As  to  that  class  of  property  the 
rule  has  been  that  the  will  speaks  from  the 
time  of  his  death  and  not  from  the  date  of 
execution,  and  it  was  not  the  intention  of 
the  legislature  in  enacting  this  statutory  pro- 
vision to  change  the  rule,  but  it  was  enacted 
for  the  purpose  of  extending  the  rule  and 
making  it  applicable  to  real  as  well  as  per- 
sonal property :  Ibid. 

109.  Conditions;  forfeiture:  Where  there 
is  no  limitation  over  in  a  devise  upon  a  con- 
dition, raising  an  estate  in  another  upon  its 
breach,  the  condition  or  proviso  is  not  al- 
ways construed  as  a  limitation  whereby  the 
first  estate  devised  may  be  defeated.  The 
estate  devised  upon-  condition  will  be  de- 
feated or  upheld  after  condition  broken 
according  to  the  intention  discovered  in  the 
language  and  construction  of  the  will: 
Woodu^ard  v.  Walling,  81-533. 
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110.  The  existence  of  such  intention  can- 
not be  presumed,  for  the  law  does  not  favor 
forfeitures  and  will  not  by  implication  or 
construction  create  them :  Ibid, 

111.  Therefore,  where  it  was  provided  in 
a  will  that  devisee  should  have  a  life  estate 
in  certain  property,  on  condition  that  he 
should  provide  a  home  for  his  sister  and  give 
her  an  outfit  upon  her  marriage,  with  the 
further  condition  that  if  he  should  not  ac- 
cept the  provisions  of  the  will  within  eight- 
een months  from  its  date,  then  the  property 
should  revert  to  such  sister,  held,  that  the 
stipulation  as  to  forfeiture  applied  only  to  the 
latter  condition  and  not  to  the  former :  Ibid. 

112*  Where  testator  inqueathed  to  his  ex- 
ecutor absolutely  certain  property,  in  trust 
for  legatees,  charging  the  executor  with  cer- 
tain powers  and  duties  with  reference 
thereto,  and  making  no  provision  for  any 
other  disposition  of  the  property,  but  stipu- 
lating that  the  executor  should  have  the 
management  and  control  of  the  property 
devised  to  him  in  trust  until  the  legatees 
should  be  married,  and  in  that  event  the 
portion  devised  to  the  legatee  thus  married 
should  become  the  property  of  such  legatee 
and  be  conveyed  to  him  and  absolute  title 
vest  in  him,  held,  that  the  marriage  of  the 
legatee  was  not  a  condition  precedent  to  the 
vesting  of  title  under  the  will,  and  that  the 
heirs  of  legatee  who  died  without  marriage 
were  entitled  to  the  share  of  such  legatee  un- 
der the  will :  Toner  v.  Collins,  67-369. 

118.  Where  the  condition  upon  which  a 
devise  was  made  was  that  the  estate  when 
divided  should  be  found  to  exceed  one  hun- 
dred thousand  dollars,  but  there  was  no  spe- 
cific provision  as  to  when  the  estate  should 
be  divided  nor  when  the  value  should  be  as- 
certained, h£ldf  that  the  division  contem- 
plated was  that  which  would  take  place  by 
law  on  the  death  of  the  testator,  and  the 
valuation  that  which  would  be  made  by 
appraisers  in  the  ordinary  cause  of  the  settle- 
ment of  the  estate,  and  that  increase  in  the 
value  of  the  estate  subsequently  to  such  val- 
uation would  not  be  considered  in  determin- 
ing whether  the  assets  of  the  estate  exceeded 
one  hundred  thousand  dollars:  First  Unita' 
rian  Society  t\  Harrison,  68-425. 

114.  Derlse  over  after  estate  in  fee:  Di- 
rections as  to  what  shall  be  done  with  prop- 


^"^Jf  given  to  the  widow  in  fee  provided  she 
shall  not  use  or  dispose  of  it,  do  not  vest  any 
interest  in  the  persons  mentioned  as  devisees 
of  such  property:  WUliams  v.  Allison,  8^ 
278. 

115.  Where,  by  one  clause  of  the  will, 
property  is  given  to  a  devisee  without  limita- 
tion, but  it  is  provided  in  a  subsequent  clause 
that  upon  the  death  of  such  devisee  the  prop- 
erty shall  go  to  another,  the  court  construing 
the  two  provisions  together  may  hold  that 
the  first  gives  only  a  life  estate,  even  though 
it  confers  upon  her  the  power  to  use  and  dis- 
pose of  the  property  at  her  pleasure;  but 
where  a  third  clause  made  provision  contem- 
plating the  possibility  of  a  diminution  of  the 
property  by  the  first  devisee,  held,  that  the 
intention  to  give  such  devisee  the  right  to 
dispose  of  the  property  was  clearly  shown, 
and  that  such  devisee's  interest  was  there- 
fore a  fee-simple  title:  Benkert  v.  Jacoby, 
86-278. 

116.  A  limitation  over  us  to  such  property 
will  be  treated  as  repugnant  and  void,  al- 
though it  follows  the  bequeathing  clause: 
Bona  V,  Meier,  47-607. 

117.  Where  a  will  gives  absolute  title  to 
the  widow  with  subsequent  directions  as  to 
the  disposition  of  whatever  may  remain  after 
her  death,  such  subsequent  directions  will  not 
affect  the  absolute  title  taken  by  her  under 
the  will :  Alien  v.  Johnson,  68-124. 

118.  Although  where  power  to  dispose  of 
property  is  given  to  a  devisee,  such  power  is 
inconsistent  with  any  other  than  an  absolute 
ownership,  yet  the  words  **  will,  devise  and 
bequeath "  do  not  imply  the  giving  of  an 
absolute  estate,  and  will  be  held  as  having 
that  effect  only  where  the  context  is  such  as 
to  show  that  that  was  the  testator^s  inten- 
tion, and  where  followed  by  other  provis- 
ions indicating  that  only  a  life  estate  in  the 
devisee  was  intended  to  be  given,  held,  that 
the  fee-simple  title  did  not  pass:  Lowriev, 
Ryland,  65-581. 

119.  Where  the  will  gave  to  the  wife  of 
testator  the  entire  control  and  use  of  tes- 
tator's property  of  every  nature  during  her 
life,  with  the  additional  provision  that  it 
should  be  controlled,  used  and  disposed  of  by 
her  as  she  might  think  best  as  fully  as  the 
testator  could  do  were  he  living,  heM,  that 
such  provision  gave  a  power  of  disposition 
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Inconsistent  with  a  life  estate  and  that  the 
estote  devised  would  be  considered  as  a  fee, 
and  that  other  proriaions  for  the  disposition 
of  so  much  of  the  estate  as  should  remain 
after  the  death  of  the  wife  were  inconsistent 
therewith  and  could  not  be  enforced :  In  re 
Will  of  Burbank,  6ft-87B. 

120.  The  terms  of  a  particular  will,  bj 
which  testator  devised  to  his  wife  all  his  es- 
tate, personal  and  real,  during  her  natural 
life,  and  provided  for  the  disposition  of  any 
unexpended  remainder  thereof  after  her 
death,  held  to  constitute  a  life  estate  as  to 
the  land :  Oreve  v.  Cajnem.  69-220. 

121.  TruBt:  Where  the  condition  attached 
to  a  devise  is  for  the  benefit  of  another,  with- 
out anj  express  provision  that  its  In^ach 
shall  work  a  forfeiture,  it  should  be  regarded 
as  creating  a  trust  which,  in  favor  of  a  bene- 
ficiary, is  to  be  enforced  as  a  trust  or  charge, 
and  not  as  a  limitation  upon  the  estate  de- 
vised :  Woodward  v.  Walling,  31-533. 

123.  Two  claasee  of  persons  may  take  per- 
sonal property  in  trust  under  a  will.  The 
first  class  includes  those  who  take  property 
to  hold  for  a  determinate  period,  and  at  the 
expiration  thereof  it  is  to  be  transferred  to 
the  beneficiaries  under  the  will.  Such  per- 
sons are  not  legatees,  but  merely  trustees. 
The  other  class  includes  those  towhom  prop- 
erty is  bequeathed,  and  who  are  charged 
with  certain  trust  duties  therewith.  They 
are,  in  fact,  legatees,  although  charged  with 
trust  duties,  but  thej  cannot  be  called  trust- 
ees under  the  will:   Perry  v.  Drury,  56-60. 

128.  Therefore,  under  Code,  §  2860,  pro- 
viding that  trustees  appointed  bj  will  or  by 
the  court  must  qualify  and  give  bond  and  shall 
be  subject  to  control  or  removal  in  the  same 
manner  as  executors,  held,  that  persons  of 
the  latter  of  the  classes  mentioned  above  were 
not  required  to  give  bond ;  Ibid. 

121,  Where  a  testator  devised  all  his  real 
and  personal  property  to  his  wife  to  "control 
the  same  and  have  all  the  profit  arising 
therefrom  for  the  purpose  of  raising,  cloth- 
ing and  educating  the  children  bom  te 
them,"  until  a  particular  time,  and  at  which 
time  it  was  to  be  sold  and  the  proceeds  di- 
vided between  the  wife  and  surviving  chil- 
dren^ held,  that  the  devise  to  the  wife  was  in 
trust  and  did  not  bar  her  right  of  dowet: 
Rittgers  v.  Ritlgeri,  56-31S. 


125.  Where  property  was  devised  to  an 
unincorporated  church  to  be  a  perpetual  fund 
for  raising  sums  to  be  applied  only  to  certain 
purposes  specified,  held,  that  as  administra- 
tion by  trustee  was  necessary  to  the  execu- 
tion of  the  trust,  it  could  not  be  executed  by 
the  church  itself,  but  that  portion  given  for 
immediate  expenditure  for  erecting  the 
fonndation  of  a  church  building  would  be 
a  good  devise  to,  and  might  be  taken  by  the 
church  in  its  own  name :  Johneon  v.  JUdyne, 
4-180. 

12*.  But  where  the  property  is  left  for 
such  charitable  purposes,  and  the  devisee  is 
incapable  of  taking  bj  reason  of  not  being 
incorporated,  the  will  is  to  be  considered  as 
creating  a  trust  which  can  be  enfotced  in  a 
court  of  equity  as  against  the  heir :  Ibid. 

137.  Uncertainty  of  beneflelarj:  Where 
testator  in  his  will  directed  a  certain  person 
or  his  successors  as  bishop  to  dispose  of  his 
real  estate  and  apply  so  much  thereof  to  the 
support  of  the  church  or  to  the  educadcoi  of 
poor  persons  as  he  in  his  wisdom  might 
think  proper  and  reasonable,  held,  that  such 
devise  was  void  for  uncertainty  of  the  bene- 
ficiary and  that  the  trustee  acquired  no  title 
thereunder:  Lepage  v.  McNamara,  5-lM, 

128.  In  a  deviso  there  is  the  same  neces- 
sity for  a  ceglai  que  trust  capable  of  taking 
the  beneficial  interest,  and  thatthereahallbe 
no  uncertainty,  as  there  is  for  a  properly  de- 
fined  grantee  in  a  deed.  If  there  is  such  un- 
certainty as  that  it  cannot  be  known  who  is 
to  take  as  beneficiary,  the  devise  n  ill  be  void 
and  the  heir  will  take  the  legal  estate 
stripped  of  the  trust:  Ibid. 

129.  It  is  competent  for  a  teetator  to  be- 
stow a  bequest  upon  a  person  or  institutioii, 
to  be  chosen  or  named  by  a  trustee  or  execu- 
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130.  The  tiivt  that  such  trustee  or  eiecutOT 
isdiridfd  to  choose  or  name  the  persOBOT 
institutiitn  by  will   does  not  render  the  li 
quest  vi>iil  for  uncertainly :  Ifiid. 

131.  Thereforp,   held,  that  a  clause  1 
will  iirovidinR  that  a  jiereon  thurein  I 
shoulii   have  the  use  and   benefit  of  O 
specilji'ii   property  during  her  I 
she  v^i-  "cliw^cd  wiih  the  dulw 
disposition    of    siiiil    means 
port  iiiiil  tiiicnunifcruenl  of 
m«ritot-i<:>u!',  charitable,  ed 


Lafbai^ 

IM.  ~Where  e±w  -    ,., „ 

Cbatcvrtam   pmp^r-y  -thcmiu 

'»«>Knage  meazn  t±i«   ■;hil<iira  rt  •»»  TsCHnr 
■wi  did   not  iiKia.I#  »  .-riuH    i(  Bs-nfe  rr  j 

*»  own   by  a   fot-mes-   Kiorra^-.  iu^iJn-  - 
CrmUnnial  Jlnt.   i_  J-njt  O...  -K-^SS. 
^1«.   Hennin^    oT    «P'V^    heir:  The  w™rf 
"^^r,"   as   tiA^ti    in    tb, 
•Code,  g  2337;  with  ref, 

''tfce  share  of .  ^ , 

*»  teutber    of    de>.-«cte<U    boK    ioM  not  _ 
^dethe  widow  :    Btat-inm^n  -   X'cr^Mirth. 


k>  hcirt  i<i(  ittw  trwtvw 

TO  "loi'is  -mbjfc*  VJ  tho    trusts  tin'nM  i\ 
Hatrrs,  tS-WT, 

I'll.  A  b^iui^  tu  A.  iIut<iiK  her  ii.tliii<«t 
.iff  iiolv.  with  ibw  {Nn'vuMfii  tli.tt  ^tiii  l»'t 
-iealb  [be '«aid  pri.'yvrtv  »b<iU  )[<,<  U'  \hv  livii* 
'if  htfT  b>>Ly  (tw  and  t'U'Hr  <.'(  all  lioim  kihI  m 
TambntDLVs  therwo.  A<i(l  h>  Call  wiilim  ilm 
i^ceptiim  tu  the  rule  ia  (^tivtliA'i  v.imv  I>v 
vtiich  a  case  whetw  the  ti-H|iit''r  e\  iiU'iitly 
intendt^  the  heir  t»  bv  the  Ti>(>t  ^t  n  new  in- 
heritaiii.'e.  or  stivk  of  k  miw  iU'mihi,  t^itt'U- 
adervU  not  ti>  be  within  tli.itmU':  -^kiunnr 
0.  Cramptoa.  M-:W. 

Farther  as  tu  rult>  in  Slu-IU's''<  vhm;  mv 
BsAL  PBoFcsrr.  ss  i**  i^' 

U±  TkepnMani|>tloKwrutl'>rHvll»a<'t'» 
debt  by  \vgv»:j  given  iw  iiut  ti'  l-n  i>\liii-Ii'l. 
and  such  prtvuui^tion  wu»  luivr  h|'i1ii-0  •■*■ 
;  cept  wh«re  the  li'L-Jiiy   w»t  hi    U-.i-l  h'  '•"' 

amoont  lit  aoJ  i'[  tin' sn""' i'"""'''''' '     ' 
I  debt:  BialoH  P.  Jiu-if.-H.  ill  WVS 
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143.  Conversion  of  estate  into  money:  A 

provision  in  the  will  directing  the  executor 
to  convert  real  property  into  money  does 
not  authorize  the  borrowing  of  money  by 
mortgage  upon  such  property:  Deery  v. 
Hamilton,  41-16. 

144.  Advancements:  Where  a  will  gives 
an  heir  an  equal  share  of  the  estate  after  the 
payment  of  specific  legacies,  and  no  mention 
is  made  of  any  advancements  having  been 
made  to  such  heir,  the  presumption  must  ob- 
tain that  it  was  not  the  testator's  intent  that 
money  advanced  to  the  husband  of  such  heir 
should  be  considered  as  an  advancement  in 
determining  the  proportion  given  to.  such 
heir  in  the  will,  although  subsequent  ad- 
vancements may  be  so  considered :  Inre  Es- 
tate of  Lyon,  70-875. 

145.  Evidence  that  the  testator  had  made 
advancements  to  a  child  which  he  intended 
at  the  time  they  were  made  to  apply  upon 
such  child's  interest  cannot  be  introduced  to 
vary  the  terms  of  a  will  giving  such  child  an 
interest  in  such  estate  without  regard  to  such 
advancement:  Ibid. 

Further  as  to  advancements,  see  Convey- 
ances, §§  130-182 ;  Estates  op  Decedents, 
g§  268-272;  Trusts,  §§  2^32. 


WORDS  AND  PHRASES. 

1.  Action:  The  term  **  suit''  is  more  com- 
prehensive in  its  signification  than  the  word 
"action,"  and  extends  to  any  proceeding  in 
a  court  of  justice  seeking  a  remedy  which 
the  law  affords,  and  to  any  legal  application 
to  a  court  of  justice :  Marion  v,  O^nhy,  68- 
142. 

2.  Along:  An  ordinance  allowing  the  con- 
struction of  a  railway  on,  **  over  and  along" 
an  alley  does  not  authorize  its  construction 
by  the  side  of  the  same :  Heath  v,  Des  Moines 
&  St,  L.  JR.  Co.,  61-11. 

8.  And :  The  word  "  and "  may  be  read 
"  or  "  if  other  considerations  sufficiently  po- 
tent require  it:  Eisfeld  v.  Ken  worth,  50-889; 
State  V.  Brandt,  41-593;  State  v.  Smith,  46- 
670 ;  State  v.  Myers,  10-448. 

4.  Where  a  contract  provided  for  the  sup- 
port of  the  party  **  and  his  family  consisting 
of  two  adult  persons,"  held,  that  two  per- 
sons in  addition  to  the  party  were  contem- 
plated :  O'Brien  v.  Carson,  42-558. 


5.  Assets:  This  term  applies  to  property 
real  and  personal  and  is  not  to  be  restricted 
in  its  meaning  to  personal  property :  District 
T'p  V.  District  T'p,  86-216. 

0.  Assignment:  An  assignment  is  the 
transferring  and  setting  over  to  another  of 
some  right,  title  or  interest  in  things  in  which 
a  third  person,  not  a  party  to  the  assign- 
ment,  has  a  concern  and  interest :  Cowles  v. 
Ricketts,  1-582. 

7.  Bail:  The  term  "  special  bail,"  referred 
to  in  the  federal  judiciary  act  of  1789.  means 
an  undertaking  for  the  personal  appearance 
of  a  party  or  refers  to  one  who  may  under- 
take for  another,  and  does  not  refer  to  a  de- 
livery bond  or  bond  in  attachment  proceed- 
ings in  the  state  court :  Ramsey  v.  Coolb-  ugh, 
13-164. 

8.  Bank  note  is  identical  in  meaning  with 
"bank  bill:"  Munson  v.  State,  4  G.  Gr., 
483. 

9.  Bed  of  a  river  includes  the  shore: 
Haight  v.  Keokuk,  4r-199,  212. 

10.  Beyond  seas  means  beyond  the  limit 
of  the  United  States  and  not  merely  beyond 
the  limits  of  the  state :  Darling  v.  Meachum^ 
2  G.  Gr.,  602. 

11.  Carelessness  is  synonymous  with  neg- 
ligence:  Steele  v.  Central  R.  of  Iowa,  43- 
109. 

12.  Children:  Under  a  grant  with  a  con- 
dition of  defeasance  in  case  grantee  shall  die 
without  leaving  children  living,  held,  that 
the  grant  was  not  defeated  where  grantee 
left  one  child  surviving:  Pierson  v.  Arm- 
strong, 1-282. 

13.  Clear  days  as  used  in  the  statute,, 
specifying  the  time  to  elapse  between  verdict 
and  judgment  in.  a  criminal  case,  are  days 
exclusive  of  the  day  on  which  judgment  waa 
rendered  and  the  day  upon  which  judgment 
should  be  pronounced :  State  v.  Marvin,  12- 
499. 

14.  Debanehing  implies  carnal  knowledge 
and  not  mere  corrupting  of  affections  and 
leading  astray :  Wood  v,  Mathews,  47-409. 

15.  Debt,  held  not  to  include  the  liability 
of  a  husband  for  his  wife's  torts  as  at  com- 
mon law :  McElfresh  v.  Kirkendail,  86-224. 

16.  Deed:  By  statutory  provision  (Code, 
§  45,  ^  20)  the  word  deed  is  applied  to 
an  instrument  conveying  lands,  but  does  not 

I  imply  a  sealed  instrument,  and  the  seal  ia 
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not  therefore    essential:    Pierson   v.  Arm- 
strong,  1-282. 

17.  Employees  of  a  railroad  include  con- 
dnctorSy  aj^ents,  superintendents  and  others 
engaged  in  operating  the  road,  but  tiot  con- 
tractors and  persons  engaged  in  constructing 
the  road-bed  or  laying  the  track :  Ney  v,  Du- 
buque db  S.  C.  JR.  Co.,  20-347. 

18.  Estate,  unless  restricted  by  words 
limiting  it  to  a  particular  kind  of  property, 
indudeB  property  of  every  kind :  Thornton  v, 
Mulquinne,  12-549. 

19.  Face  of  Jadgment  means  the  amount 
for  which  the  judgment  was  rendered,  not 
inclnding  interest  accrued  thereon:  Osgood 
V.  Bringolf,  82-265. 

20.  Flesh :  Under  a  contract  for  the  keeping 
of  cattle  by  which  the  person  keeping  them 
was  to  be  paid  so  much  for  every  pound  of 
"  flesh "  gained  by  them,  held,  that  the  ex- 
IH'ession  meant  simply  the  weight  gained:' 
Winch  V.  Baldvnn,  68^764. 

21.  Fine  is  a  pecuniary  penalty  commonly 
to  be  collected  by  suit :  OosseUrik  v.  Camp- 
beU,  4>296. 

S2.  Forfeiture  is  a  penalty  by  which  a 
person  loses  his  rights  and  interest  in  his 
property:  TtwL 

28,  Franchise:  The  right  to  preside  over  a 
city  council  is  a  franchise:  Cochran  v. 
McCleary,  22-75. 

84.  Getting  and  carrying  away,  hdd  to 
be  equivalent  to  "gathering  and  carrying 
away"  when  applied  to  larceny  of  com: 
State  V,  Baym<ynd,  20-582. 

25.  Goods,  wares  and  merchandise,  used 
in  a  lease  as  defining  the  property  on  which 
the  landlord  should  have  a  lien,  ?ield  not  to 
indnde  the  horses  and  wagons  used  in  de-, 
livering  goods  about  the  premises  leased, 
which  were  used  as  a  grocery  store,  and  the 
same  was  held  as  to  notes,  drafts,  accounts, 
etc.,  kept  in  a  safe  in  such  store:  Van  Patten 
V.  Leonard,  55-520. 

Sdk  Grain  includes  flax  seed:  Hewitt  v. 
Watertaum  F.  Ins.  Co.,  55-323. 

37.  Harrest  designates  the  time  in  which 
grain  or  hay  is  harvested  and  does  not  apply 
to  crops  cut  out  of  season :  WendaU  v,  Os- 
borne, 63-99. 

28.  Heir  most  be  limited  to  child  when 
the  intention  to  so  limit  it  is  apparent: 
Jacobs  v.  Jacobs,  42-000. 


29.  While  the  word  heir  is  not  technically 
limited  to  children,  yet,  held,  that  it  was  not 
intended  to  embrace  the  widowed  mother  of 
a  child  dying  before  the  father :  McMenomy 
V.  McMenomy,  22-148. 

80.  Hereafter,  used  in  a  statute,  relates  to 
the  time  of  taking  effect  and  not  to  the  time 
of  enactment :  Thatcher  v,  Haun,  12-308. 

81.  But  where  it  was  used  in  an  ordinance 
it  was  held  that  it  should  be  construed  as  re- 
lating to  the  time  of  the  passage  of  such 
ordinance,  rather  than  the  time  when  it  was 
to  take  effect :  Kendig  r.  Knight,  60-29. 

82.  Homestead,  used  in  a  will  prior  to  the 
passage  of  a  statute  making  special  provisions 
for  the  exemption  of  homesteads  from  exe- 
cution, held  to  include  all  the  land  appurte- 
nant to  and  used  by  the  testator  as  making  up 
the  land  he  cultivated  and  upon  which  he 
resided :  Hopkins  v,  Orimes,  14-78. 

38.  House  is  not  necessarily  equivalent  to 

dwelling-house :  Sanders  v.  State,  2-280, 277. 

•    84.  Insane:  A  person  of   unsound  mind 

may  be  legally  insane:  Seerley  v.  Sater,  68- 

375. 

35.  Insolvent:  Solvency  is  ability  to  pay 
all  debts  or  just  claims.  Insolvency  is  in- 
ability to  do  so.  It  is  not  necessary  to  con- 
stitute solvency  that  the  party  has  property 
liable  to  execution  to  an  amount  sufficient  to 
pay  all  his  debts:  McKoum  v,  Furgason,  47- 
636. 

86.  Interest:  The  words  "  right "  and  '*  in- 
terest "  relate  to  the  extent  of  ownership  or 
property  in  the  thing  referred  Jo:  Scofield  v. 
Moore,  81-241. 

87.  Judicial  sale  includes  the  sale  of  real 
property  by  the  assignee  for  the  benefit  of 
creditors:  Stidgerv,  Evans,  64-91. 

88.  Law  is  an  established  or  permanent 
rule  established  by  the  supreme  power,  or 
the  power  having  legislative  control  over  a 
particular  subject :  District  T'p  v.  Dubuque, 
7-262. 

89.  Obstracfion  of  highway  defined :  Pat- 
terson r.  Vail,  43-142. 

40.  Open,  as  applied  to  a  defect  in  a  side- 
walk, described  as  "open  and  notorious," 
signifies  **not  concealed;  not  hidden;  ap- 
parent :"  Kelleher  v.  Keokuk,  60-478. 

Or:  See  '*and,**  supra, 

41.  Owner,  in  a  statute  providing  for  the 
exemption  of  the  homestead,  has  been  lib- 
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erally  construed  and  never  limited  to  owner 
in  fee :  Bums  v.  Keas,  21-257. 

42.  Paving,  as  applied  to  streets,  includes 
macadamizing  and  guttering:  Warren  v, 
Hmly,  81-81. 

48.  Persons  may  include  bodies  corporate 
(Ck)de,  §  45,  T[  13):  Wales  v,  Muscatine,  4r- 
802,  807. 

44.  Personal  property:  Personal  property 
includes  money,  chattels,  evidence  of  debt 
and  things  in  action  (Code,  §  45,  ^  9) :  Iowa 
Lumber  Co.  v.  Foster,  49-25. 

45.  A  promissory  note  is  "  personal  prop- 
erty:" Allison  V,  King,  21-802. 

46.  So  are  municipal  bonds :  CaJlanan  v, 
Broum,  81-388. 

47.  And  so  is  a  draft,  though  it  be  against 
the  government,  and  upon  which  action 
could  not,  therefore,  be  brought,  and  though 
it  has  not  been  indorsed  by  the  payee ;  so 
Tield  in  case  of  embezzlement  (Code,  g  3909) : 
State  V.  Orwig,  24r-102. 

48.  Physician:  A  contract  to  perform  the 
duties  of  a  physician  includes  the  perform- 
ance of  surgical  duties  as  well  as  the  admin- 
istration of  medicine:  Wetherell  v.  Marion 
County,  28-22. 

49.  Plaral:  Words  implying  the  singular 
may  be  construed  to  include  the  plural,  and 
words  implying  the  plural  may  be  construed 
to  include  the  singular:  Pierson  v,  Arm- 
strong, 1-282. 

50.  Pretense:  A  pretense  is  holding  out  or 
offering  to  others  something  false  or  feigned, 
and  this  may  be  done  by  words  and  actions 
which  amount  to  false  representations :  State 
V.  Joaquin,  48-181. 

51.  Probate:  The  term  probate,  when 
atrictly  used,  relates  to  the  proof  of  a  will  be- 
fore an  ofOlcer  or  tribunal  having  jurisdiction 
to  determine  its  validity.  In  common  usage, 
however,  it  is  often  used  with  reference  to 
the  proceedings  incident  to  the  administra- 
tion and  settlement  of  the  estates  of  deced- 
ents, but  it  is  not  used  with  reference  to 
guardianship  or  the  legal  proceedings  in- 
cident thereto :  Reno  v.  McCully,  65-629. 

52.  Process,  as  used  in  the  constitution, 
does  not  include  the  information  on  which 
an  arrest  is  issued :  Davenport  v.  Bird,  34-524. 

q3«  An  original  notice  held  to  be  *'  process  " 
under  the  provisions  of  a  particular  statute : 
TuUy  V.  Beaubien,  10-187. 


54.  But  an  original  notice  is  not  '*  process  ** 
under  the  constitutional  provision  (art.  5,  §  8) 
requiring  process  to  be  in  the  name  of  the 
"  State  of  Iowa :  *'  Nichols  v.  Burlington,  etc^ 
Plank  Road  Co,,  4  G.  Gr.,  42. 

55.  Proof:  In  a  legal  sens^  proof  signiflee 
the  effect  of  evidence  as  contradistinguished 
from  evidence  which  implies  the  medium  or 
means  of  proof,  but  in  ordinary  language  the 
terms  are  used  interchangeably:  Perry  v. 
Diitmgue  Southwestern  R,  Co,,  86-102. 

50.  Property,  as  used  in  the  statutes  of 
this  state  without  qualification  or  limitation, 
includes  both  personal  and  real  property 
(Code,  §  45,  IT  10):  Briggs  v,  Briggs,  69-617. 

57.  Prostitution:  Seduction  or  sexual  in- 
tercourse confined  exclusively  to  one  man 
does  not  constitute  prostitution:  State  v. 
Ruhl,  8-447. 

58.  Purchase,  as  used  in  Rev.,  §  2488, 
means  acquisition  of  real  estate  by  bargain 
and  sale  for  a  consideration:  Purczell  v. 
Smidt,  21-540. 

59.  Raylne:  The  -presence  of  water,  at 
least  occasionally,  is  almost  inseparable  from 
the  idea  of  a  ravine :  Long  v,  Boone  County, 
36-60. 

00.  Real  estate  includes  equitable  as  well 
as  legal  interests  in  real  property :  Blain  v, 
Stewart,  2-878. 

01.  The  interest  which  a  mortgagee  has  in 
the  real  property  mortgaged  constitutes 
"  real  estate :  *'  Severin  v.  Cole,  88-468. 

02.  And  also  the  equitable  interest  which 
the  heir  of  such  mortgagee  has  in  such  prop- 
erty :  Burton  v.  Hintrager,  18-848. 

08.  The  making  improvements  upon  land 
by  one  in  possession  under  contract  of  pur- 
chase gives  him  an  equitable  interest  which 
will  pass  by  a  conveyance:  White  v,  Btttt, 
82-835. 

04.  A  mere  license  or  privilege  to  erect  im- 
provements upon  real  estate  and  use  the 
property  for  a  particular  purpose,  with  privi- 
lege to  surrender  the  same  at  option  and  re- 
move the  improvements  therefrom,  does  not 
constitute  real  estate  but  is  personalty :  Mei- 
hop  V.  Meinhart,  70-686. 

05.  Right:  The  words  "  right**  and  "  inter- 
est "  relate  to -the  ownership  or  property  in  the 
thing  referred  to:  Scofleld  v,  Moore,  81-241. 

00.  Sheriff:  The  statutory  provision 
(Code,  g  45,  If  19)  that  the  term  sheriff  may 
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be  extended  to  anj  person  performing  the 
dnties  of  the  sheriff,  either  generally  or 
in  special  cases,  does  not  authorize  a  per- 
son other  than  the  sheriff  to  serve  notices, 
levy  executions,  etc. :  Convxiy  v,  McGregor 
dM.R,R,  Co.,  48-32. 

Singalar:  Words  implying  the  singular 
may  be  construed  to  include  the  plural :  See 
"  Plural,"  «upra. 

67.  Spceialty  in  the  statute  of  limitations 
held  not  to  include  a  judgment:  David  v. 
Porter,  51-254. 

Suit:  See  *' Action,"  8upra, 

68.  Title  relates  to  the  ownership  of  the 
property  referred  to:  Scofidd  v,  Moore,  81- 
241. 

69.  Town  does  not  include  an  unincorpo- 
rated village :  Truax  v.  Pool,  46-256. 

70.  In  an  action  on  a  contract,  TieZd,  that 
parol  evidence  was  admissible  to  show  that 
the  word  '*  town  *'  had  by  known  and  gen- 
eral usage  acquired  a  general  signification 
extending  it  beyond  a  mere  collection  of 
houses:  Steyerv.  Dwyer,  81-20. 

71.  TowBsiiip,  when  used  in  the  statutes, 
is  to  be  construed  as  having  reference  to 
townships  as  organized  and  defined  by  state 
law  rather  than  a  congressional  township: 
MeOoUister  v.  Shney,  24-862. 


75.  Yaeation :  There  is  no  fixed  and  definite 
meaning  given  to  the  word  vacation  in  refer- 
ence to  a  court.  It  may  mean  the  interval 
between  the  terms  of  the  court  or  an  interval 
during  the  term  when  the  court  is  not  act- 
ually in  session:  Thompson  r.  Benepe,  67-70. 

78.  Yalne  received  does  not  necessarily 
import  a  consideration  in  money:  Osgood  v* 
Bringolf,  82-265. 

74.  Toid  does  not  always  mean  null  and 
incapable  of  confirmation,  but  its  true  mean- 
ing is  to  be  determined  by  all  the  language 
used  and  the  intent  thereby  manifested:  Van 
Shaack  v.  Rdbbins,  86-201. 

75.  Wages  means  the  compensation  paid 
to  a  hired  man  for  his  services  whether  he  is 
paid  by  the  time  or  by  the  job :  Ford  v.  8U 
Louis,  K,  <!:  N,  W.  R.  Co.,  64-728. 

75.  Whore  is  a  woman  who  practices  un- 
lawful commerce  with  men,  particularly  one 
that  does  so  for  hire.  While  a  woman  may 
acquire  that  character  without  being  gener- 
ally accessible  to  men,  as  where  she  is  the 
mistress  of  one  man,  yet  the  term  implies 
the  idea  that  the  offenses  against  chastity  on 
the  part  of  the  person  to  whom  it  is  applied 
are  public  and  notorious,  and  it  is  not  proper 
to  apply  it  to  a  woman  who  has  yielded  only 
to  her  affianced:  Sheeheyv.  Cokley,  48-188. 
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Acct Account. 

Ackgt Acknowledgment. 
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Asso Association. 

Attach Attachment. 

Att*y  Gen Attorney  General. 

Att'y Attorneys. 

Bailm  Bailment. 

Bankr Bankruptcy. 

Bills&N Bills  and  Notes. 

Breach  of  Pr . . . .  Breach  of  Promise. 

Carr Carriers. 

Chat.  Mortg Chattel  Mortgaged. 

Cit Cited. 

Common  L Common  Law. 

Conf.  of  L Conflict  of  Laws. 

Consp  Conspiracy. 

Const.  L Constitutional  Law. 

Contln Continuances. 

Convey Conveyances. 

Corp Corporations. 

Crim.  Con Criminal  Conversation. 

Crim.  L Criminal  Law. 

Dam Damages. 

Dist Distinguished. 

Dist.  Att'y District  Attorney. 

Easem't Easement. 

Est.  of  Dec Estates  of  Decedents. 

Estop Estoppel. 

Ev Evidence. 

Ezcep Exceptions. 

Execu  Executions. 

Expl Elxplained. 


False  Impr False  Imprisonment. 

Fol Followed. 

Fraud.  Couv  . . .  Fraudulent  Conveyances. 

Husb.  &  W Husband  and  Wife. 

Injunc Injunctions. 

Intoz.  Liq Intoxicating  liquors. 

Judgts Judgments. 

Jurisd Jurisdiction. 

J.  P Justices  of  the  Peace. 

Landl.  &  T Landlord  and  Tenant. 

Lim.  of  Ac Limitation  of  Actions. 

Mai.  Plxfi Malicious  Prosecution. 

Mech.  Lien Mechanics'  Liens. 

Mortg Mortgages. 

Mun.  Corp Municipal  Corporations. 

Negl Negligence. 

New  Tr New  Trials. 

Notary  Pub Notary  Public. 

Orig.  Not Original  Notice. 

Overr Overruled. 

Parent  &  Ch. . . .  Parent  and  Child. 

Pay.  &  Dlsch. . .  Payment  and  Discharge. 

Plead Pleadings. 

Prac Practice. 

Pub.  Lands Public  Lands. 

Qual Qualifled. 

Railr Railroads. 

Real  Prop Real  Property. 

Record.  Acts. . . .  Recording  Acts. 

S.  C Same  case  on  subsequent 

appeal. 
Slander  &  L  . . . .  Slander  and  libeL 

Spec.  Perf Specific  Performance. 

Stat Statutes. 

Stat,  of  Fr Statute  of  Frauds. 

Tax Taxation. 

Tenants  in  Com.  Tenants  in  Common. 
Words  &  Phr. . .  Wohis  and  Phrases. 


TABLE  OF  CASES. 


The  following  table  gives  in  alphabetical  order,  under  both  plaintiffs'  and  defendants' 
names,  all  the  reported  cases  decided  hj  the  supreme  court  of  Iowa  prior  to  its  March  term, 
1887,  and  appearing  in  the  series  of  the  reports  of  that  court  from  Morris  to  LXX  Iowa,  in- 
clusive. It  also  includes  the  reported  cases  decided  in  the  supreme  court  of  the  United 
States  and  the  federal  courts  for  the  districts  of  Iowa,  so  far  as  they  are  included  in  this 
digest.  The  table  shows,  in  addition  to  the  volume  and  page  where  the  case  is  reported, 
the  titles  and  sections  of  this  digest  where  the  case  is  digested  or  referred  to.  Some  of  the 
titles  are,  for  convenience,  abbreviated  in  accordance  with  the  list  found  on  the  preceding 
page,  but  the  abbreviations  are  in  themselves  a  sufficient  guide  to  the  titles  as  they  are 
arranged  in  the  body  of  the  book  in  alphabetical  order.  In  parentheses  following  each  title 
under  which  an  Iowa  case  is  digested  are  given  all  the  references  to  the  case  on  that  subject 
in  subsequent  Iowa  cases,  by  the  volume  and  page  where  such  reference  is  found,  it  being 
designated  by  suitable  abbreviations  whether  the  case  is,  in  the  subsequent  case,  overruled, 
followed,  cited,  distinguished,  explained  or  qualified.  Where  the  case  is  again  reported  on 
a  subsequent  appeal,  the  volume  and  page  of  the  subsequent  opinion  are  given,  following 
the  abbreviation  S.  C. 


Aananson  v.  Anderson,  70-102.    Schools,  74. 

Abarr,  State  v.,  89-185. 

Abbee  v.   Higgins,  2  G.  Or.,  535.    Courts, 

178.     Excep.,  70.    (Cit..  1-221.) 
Abbott  V.  Board  of  Supervisors,  36-354.    Ap- 
peals, 852.     Const.  L.,  208.    Highways,  89. 

Carter  v.,  83-180. 

V.  Chase,  ia-453.    Plead.,  568.    (Cit,  18- 

604;  14-430;  16-180.) 

Chase  v.,  20-154. 

V.  Creal,  5^175.    Contracts,  164.    (Cit., 

67-74.)    Convey.,  9.    Homestead,  118. 
V.  Downer,  54-687.    Att'y,  165.    Trusts, 

129. 

V.  Dutton,  50-770. 

Gibson  v.,  50-155. 

V.    Sartori,    57-656.      Intox.   Liq.,    46. 

(Cit.,  68-382.)    Plead.,  528. 
V.  Striblen,  6-191.    Appeals,  878.     Bills 

&N.    (at.,  29-493;  38-410.)    Instructions, 

71.    (Cit.,  10-119;  20-427.)    Plead.,  6,  944. 

Thompson  v.,  11-198. 

Whipple  v.,  4  G.  Gr.,  66. 

V.  Whipple,  4  G.  Gr.,  320.    Attach.,  241, 

249. 
Abel,  Bleidom  v.,  6-5. 
V.  Kennedy,  3  G.   Gr.,  47.    New  Tr., 

203.    (Cit. ,  11-246 ;  16-224 ;  20-199 ;  82-518 ; 

70-431.)    Prac.,  114. 


Abell  V.  Cross,  17-171.  Appeals,  410.  Orig. 
Not.,  136.  (Cit.,  27-525;  31-400;  83-158; 
46-71,  151;  62-824.  Dist.,  69-699.)  Tax., 
25,  716.     (Cit.,  22-21;  31-127,  258;  69-44.) 

Abercrombie  v,  Redpath,  1-111.  Convey., 
190.  (Fol.,  26-577.  Cit..  18-550;  18-298;  19- 
428;  45-672;  52-65.)  Landl.&  T.,40.  Part- 
nership, 51. 

Abey  v.  Abey,  32-575.  Divorce,  107.  (Cit., 
36-196.) 

Able  V.  Frazier,  43-175.  Appeals,  510.  New 
Tr.,  153.    (Cit.,  61-491.) 

Gardner  v.,  Mor.,  489. 

Abrahams  v.  Bartlet,  18-518. 

Landis  v.,  11-284. 

V.  State,  4-541.    Crim.  L.,  669.    (Dist., 

62-403.) 

State  v.,  6-117. 

Abrams  v.  Ervin,  9-87.  Ackgt.,  28.  Officers, 
85. 

Forshee  v.,  2-571. 

V.  Foshee,  8-274.     Crim.  L.,  128,  649. 

(Cit.,  15-178;  25-132.)  Plead.,  128.   Slander 
&  L.,  11,  14,  16.    (Cit.,  4-323,  426;  15-178; 
17-292;  18-300.) 
Ramsey  v.,  58-512. 


Acoola  V.  Chicago,  B.  &  Q.  R.  Co.,  70-185. 
Corp.,  80.    Ev.,  622,  961,  992.    Railr.,  844. 
Stote  v.,  11-246. 


680 


TABLE  OF  CASEa 


Ref erenoes  are  to  titles  and  sections. 


Acheson,  Alcott  v.,  49-569. 

Achison,  Drake  v.,  4  G.  Gr.,  297. 

Achom  y.   Piper,  66-694.     Slander  &  L., 

18. 
Acker  v.  Walker,  5S-454.    Pub.  Lands,  158, 

195.  196. 
Ackley  v.  Berkey,  22-226.     Appeals,  468. 

(at.,  23-426;  28-598;  8(^806.) 

Cross  v.,  40-498. 

Gimble  v.,  12-27. 

V.  Serton,  24-820.    Ev.,  615.     (Cit.,  29- 

879;  82-489;  87-614.)    Tax.,  814.    (Cit.,  29- 

66;  80-540;  31-127;  88-145,  158.) 
Ackley  School  Dist.  v.  Hall,  118  U.  S.,  185, 

Const.  L,  862.    Man..  Corp.,  119,  120. 
Acres    v.  Hancock,  4-568.     Costs,   18.     J. 

P.,  72. 
Adae  v.   Zangs,  41-536.     Bills  &  N.,   850. 

Const,  L.,  47.    (Cit.,  43-118,  452.)    Costs,  8. 

Ev.,  979,  1300.    (at.,  58-746.)    J.  P.,  227, 

Plead.,  288,  289.    (Cit.,  52-697.)    Prac.,  11. 
Adair,  Blatchley  v.,  5-545. 

V.  Bogle,  20-288.    Landl.  &  T.,  6^-66. 

(Cit,  59-578.) 

V.  Egland,  58-814.    Alt.  of  Inst.,  26. 

(at.,  61-168.) 

Taylor  v.,  22-279. 

Wise  v.,  50-104. 

V.  Wright,  16-885.    Receivers,  11.    (at., 

19-188.) 
Adairs  v.    Wright,  14-22.     Contracts,  484 

Mortg.,  86. 
Adair  County,  Ayres  v.,  61-728. 
Adams  v.   Adams,  70-258.    Contracts,  187, 

241.    Mortg.,  12. 

V.  Beadle,  43-579.    Appeal,    (at,  44- 

708;  49-681.) 

V.   ,  47-489.     Fixtures,   17.    (at, 

69-147.) 

V.  Beale,  19-61.    Homestead.  21,   22. 

Stat,  138.  Tax.,  286,  543,  547,  589,  591, 
756.  (Cit,  19-378;  20-25,  158;  21-238;  22- 
422;  25-39,  148;  27-151;  28-34;  29-387; 
84-3i6;  55-248;  59-16.) 

Bird  v.,  56-292. 

Boardman  v.,  5-224. 

v.  Boies,  24-96.    Agency,  42. 

v.  Burdick,  68-666.    Tax.,  621,  828, 880, 

881. 

V.  Commercial  Nat  Bank,  53-491.  Ac- 
tions, 26.    Chat  Mortg.,  80.    (Cit,  61-788.) 

Devore  v.,  68-385. 

Dry  den  v.,  29-195. 


Adams  v.  Foley,  4r44.    Ev.,  995, 1281.    (at, 

7-477;    9-486;    11-251,    390,   517;    12-220; 

13-105;  18-18;  3^-596.)    Sales,  49. 
V.  Griffin,  66-125.    Tax.,  859, 860.    (FoL, 

70-819.    at,  67-604.) 

Hager  ▼.,  70-746. 

V,  Hickox,  55-682.     Ev.,  290. 

Kierulflf  v.,  40-81. 

Lindv.,  10-898. 

Manny  v.,  82-165. 

Moffittv.,  60-44. 

V.  Morton,  37-255.  Contracts,  247.  (Dist, 

61-290.) 
V.  Peck,  4-551.  Contin.,  29.  (Cit,  8-160.) 

Ev.,  927. 
v. ,  14-508.    Appeal,  274.     Plead. 

(at,  34-281;  87-520.) 

Rosenbaum  v.,  61-882. 

V.   Ryan,  61-783.    Convey.,  81.    Fraud. 


Con  v.,  35,  204. 

—  V.  Snow,  65-435.    Tax.,  189,  608,  887. 

—  Spaulding  v.,  68-437. 

—  State  v.,  20-486. 
v.,  45-99. 

—  Tifield  v.,  3-487. 

—  Whitmore  v.,  17-567. 

—  Woodward  v.,  9-474. 


Adams  &  French  Harvester  Co.  v.  Tomlinson, 
58-129.    Guaranty,  88,  71.    Suretyship,  94. 

Adams  County,  American  Emigrant  Co.  v., 
lOOU.  S.,  61. 

Bixby  v..  49-507. 

v.  Burlington  &  M.  R.  R.  Co.,  89-507. 

(S.C.,  44-885;  55-94.)  Equity,  225.  Estop., 
70.  (Cit,  40-466,  521,  524;  44-154;  52-525. 
Dist,  46-280;  49-522;  55-98,  95,  100.) 
Mun.  Corp.,  839. 

V. ,  44-335.    (S.  C,  55-94. )    Appeal, 

149.  1115.  (Cit,  57-587;  59-117;  6S-547.) 
Plead.,  326.    (Cit,  47-286.) 

V. ,  55-94.    (8.  C,  112  U.  S.,  128.) 

Appeal,  978,  1116.  (Cit,  56-572,  689;  63- 
521;  64-698;  65-69;  69-529;  70-61,  399.) 
Mun.  Corp.,  839,  846.  New  Tr.,  15,  129, 
180.    Plead.,  327. 

V.  Burlington  &  M.  R.  Co.,  112  U.  a. 


128.    Courts,  69,  115. 

Sands  v.,  11-577. 

Adamson,  Lyon  v.,  7-509. 

Marvin  v.,  11-871. 

Peterson  v.,  67-789. 

Ryan  v.,  57-30. 

Spurgin  v.,  62-66L 


TABLE  OF  CASES. 


681 


References  are  to  titles  and  sections. 


Adamson's  Estate,  Richards  v.,  48-248. 

Albee,  Palmer  y.,  50-429. 

A.ddick6nT.Humphal,  56-365.  Fraud.  Conv., 

y.  Winterink,  55-184.    Costs,  16. 

84. 

Alberry,  Van  Valtenburg  y.,  10-264. 

V.  Schrubbe.  45-815.    Plead.,  897.    (at., 

Albert,  Huiscamp  y.,  60-421. 

49-629.) 

Albertson  v.  Keokuk  &  D.  M.  R.  Co.,  48- 

Addicks,  Piggott  v.,  8  G.  Or.,  427. 

292.    Instructions,  214,  215.    Negl.,  171. 

Adkins,  Crumley  v.,  12-863. 

y.  Kriechbaum,  .65-11.    Const.  L.,  68. 

▼.  Hemming,  29-122.    Contracts,  888. 

Crim.  L.,   1829-1381,   1834,   1779.     Intox. 

(DUt.,  62-298.) 

Liq.,  110. 

Iowa  R.  Land  Co.  v.,  88-851* 

Albia,  McKern  y.,  69-447. 

Adkinson  v.  Breeding,  56-26.    Est.  of  Dec., 

y.  O'Harra,  64-297.  Appeal.  888.  Intoz. 

127,  276,  468.    (Dist.,  56-627.) 

liq.,  21. 

Adler  v.  Claflin,  17-89.    Chat.  Mortg.,  80. 

Albia,  K.  &  D.  M.  R.  Co.,  Robby.,  44-440. 

(Cit,  55-22.)    Fraud.  Conv.,  24. 

Albin  y.  Board  of  Directors,  58-77.    Man- 

Adye ▼.  Hanna,  47-264.    Att'y,  101.    Con- 

damus, 20.    (at.,  65-850.)    Schools,  19, 29. 

tracts,  824,  825.    (Cit.,  55-54;  68-668.) 

Albright,  Roberts  y..  2  G.  Gr.,  120. 

iBtna  Ins.  Co.,  David  v.,  9-45. 

Wilson  y.,  2  G.  Gr.,  125. 

Hingston  v.,  42-46. 

Alcock,  Clay  v.,  28-591. 

Hygum  v.,  11-21. 

Aloott  y.  Acheson,  49-569.    Highways,  48. 

JStna  L.  Ins.  Co.  v.  Bishop,  69-^45.    Appeal, 

(Cit,  64-245;  66-317,  67-136.) 

1068.    Notice,  2,  58. 

Mayer ly  y.,  57-171. 

y.  Franks,  58-618.    Homestead,  120. 

Alden  y.  C;aryer,  18-258.    Repleyin.    (Cit, 

T.  Smith,  5<V-768. 

40-123.) 

Walsh  v.,  30-188. 

Graves  v.,  18-573. 

.Stna  Mfg.  Co.,  Hall  ▼.,  80-215. 

y.  Johnson,  63-124.    Wills,  16,  77,  87, 

Agner,  Stibbs  v.,  65-818. 

117.    (at.,  69-381.) 

Agnew,  Lorton  v.,  Mor.,  64. 

Alderman.  State  y.,  40-875. 

Mudge  v.,  5^297. 

Alderson,  Houpes  y.,  22-160. 

Aherin,  Kellogg  v.,  48-299. 

Aldrich,  Hunter  y.,  52-442. 

Ahem  v.  Dubuque  Lead,  etc..  Mining  Co., 

y.   Price,  57-151.    Appeal,  888.    Con- 

4a-140.   ConstL  L.,  12.    Mining,  14.    Wa- 

tracts, 618.     Kxcep.,  68.    (Cit.,  59-419.) 

ters,  84. 

Alexander,  In  re,  37-454.     Hush.  &  W.,  82. 

Aiken  y.  Appleby,  Mor.,  8.    Time,  7. 

(Cit,  49-885;  5^888.) 

Bones  y.,  85-534. 

y.  Bishop,  59-572.    TAndl.  &  T.,  67. 

y.  Chicago,  B.  &  Q.  R.  Co.,    68-863. 

y.    Buffiugton,    66-360.    Appeal,    590. 

Carr.,  8.    Ev.,  852. 

Guardianship,  16. 

—  Lyon  y.,  70-16. 

y.  Ontral  R.  of  Iowa,  8  Dillon,  487. 

Sapp  y.,  68-699. 

Davis  v.,  1  G.  Gr.,  86. 

y.  Thompson,  48-506. 

y.  Doran,  18-288.    Plead.,  880.    (Gt, 

y.  Western  Union  Tel.  Co.,  69-81.    Par- 

14-37; 70-7570 

ties,  74.    Telegraphs,  8-6. 

Greither  v.,  15-470. 

Aikens,  State  y.,  82-408. 

y.  Haskins,  (8-73.    Contracts,  164,  167. 

Aikin  y.  Kirkland,  66-425. 

(Cit,  68-377.)    Conversion,  9,  10. 

Ainsworth  v.  House,  81-504.    Certiorari,  43. 

Hull  v.,  26-569. 

Akers  y.  Luse,  56-346.    Vendors,  191.    (Cit., 

V.  Jones,  64^207.   Agency,  66,  169.  Con- 

68-493.) 

version,  97. 

McNorton  y.,  24-369. 

Keokuk  County  v.,  21-877. 

Akins  y.  Stradley,  51^14.    Bankr.,  4. 

Latham  v.,  12-607. 

Albaugh,  Miller  y.,  24-128. 

v.  McGrew,  57-287.    Appeal,  762,  687, 

Albee,  Case  y.,  ^277. 

794,  1066,  1082. 

y.  Floyd  County,  46-177.    Mun,  Corp., 

Moberly  v.,  19-162. 

906,919.    Negl.,164. 

Price  v.,  2  G.  Gr.,  427. 

Harper  y.,  10-889. 

Rogers  v.,  2  G.  Gr.,  287. 

^     I 


'682 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Alexander,  Rogers  v.,  2  G.  Gr.,  448. 

V.  Sully,  50-192.    Tax.,  702.    Tenants  in 

Com.,  12.    (Cit.,  54-388.) 
V.  Vennum,  61-160.    Homestead,  117. 

(Cit,  6ft-489.) 
Alger  V.  Farley,  19-518.    Chat.  Mortg.,  129, 

130.    (Cit,  24-853.) 
V.   Merritt,   16-121.    Att'y,   176.     New 

Tr.,  134,  153,  163,  212.    (Cit.,  19-556;  21- 

837 ;  24-114 ;  29-128 ;  80-563 ;  32-99 ;  33-268 ; 

85-882;  36-78;  37-229;  3&-369,  555;  40-218; 

45-220;  54-672;  55-308.) 
V.    Mississippi  <&  M.  R.   Co.,   10-268. 

Animals,     1.    (Cit.,   20-223,    879;    62-98.) 

Bailr.,  884.     (Cit.,  20-194,  221;  21-108, 105, 

876;  84-83,   508;  55-491;    36-829;   42-548; 

45-499;  62-98.) 
Algona,  Martin  v^.,  40-890. 
Alls,  Gilroy  v.,  22-174. 
Allamakee  County,  Davis  v.,  40-217. 

Twiford  v.,  4  G.  Gr.,  60. 

Winneshiek  County  v.,  62-558. 

Allander,  Lippencott  v.,  28-536. 

v.,  25-445. 

v.,  27-460. 

AUard  v.  Gaston,  70-781.     Raihr.,  17,  32. 
Alleman  v.  Stepp,  52-626.     Ev.,  1136. 
Allen  V.  Armstrong,  16-508.     Const.   L.,  16, 

17.    (Cit,    29-291 ;  80-28.)    Tax.,  753,  757, 

787.    (Fol.,  36-475.    Cit,  22-21;  25-146;  27- 

171 ;  29-313, 386, 429 ;  30-261,  810, 477 ;  81-66; 

82-465;  87-562;  41-475;  47-130;  5^-476.) 
V.   Berryhill,    27-534.     (S.   C,   29-167.) 

Contracts,  168,  169. 

V.  Bidwell,  35-86.     Plead.,  272. 

V. ,  35-218.  Plead.,  407.   Venue,  56. 


—  Blakemore  v.,  10-550. 

—  Brown  v.,  35-806. 

—  V.  Brown,  39-330.    Pay.  &  Disch.,  27. 

—  V.  Bryson,  67-591.  Appeal,  785.  Con- 
tracts, 78,  196.  (Cit,  69-640.)  Ev.,  680. 
Pay.  &  Disch.,  56. 

—  V.  Burlington,  C.  R.  &  N.  R.  Co.,  57-623. 
(S.  C,  64-99.)  Ev.,  430.  (Cit,  02-490.) 
Instructions,  64-229.     Raih-.,  490,  491. 

>—  V. ,  64r-94.     Railr.,  565,  686. 


—  Byington  v.,  11-3. 

—  v.  Central  R.  Co.,  42-683.    Receivers,  30. 

—  v.  Cerro  Gordo  County,  34-54.  (S.  C, 
40-349.)  Mun.  Corp.,  806,  807,  931.  (Cit, 
47-71.)  Plead.,  665,  676.  (Cit,  35-80;  45- 
442.)  Pub.  Lands,  185.  (Fol.,  41-124.  CSt, 
87-295,  298 ;  47-71 ;  48-214 ;  68-94.) 


Allen  V.  Cerro  Gordo  County,  40-849.    Spec 

Perf.,  24. 

Chapman  v.,  Mor.,  28, 

Clark  v.,  84-190. 

V.  Clayton,  63-11.    Banks,  2.     Onst. 

L.,  886,  887.    Corp.,  174. 

Cohol  v.,  37-449. 

V.  Corbett,  51-708. 

Corielle  v.,  13-289. 

Curry  v.,  55-818. 

v.,  60-887. 


—  Dillon  v.,  46-299. 

—  V.  District  Tp,  70-486.    Schools,  82. 

—  V.  Dunham,  1  G.  Gr.,  89.    Ck>urts,  185. 
Stat,  10. 

—  V.  Fogg,  66-229.    Mortg.,  57,  61. 

—  Getchell  v.,  34-559. 

—  V.  Harrah,  30-363.    BUls  &  N.,  62,  S06, 


218,  247.    (Cit,  38-410;  40-882.) 

—  Hoy  v.,  27-208. 

—  V.  Hull,  56-767.    Appeal,  738. 

—  V.  Kemp,  29-452.     Mortg.,  58,  66. 

—  Kerwer  v.,  81-578. 

—  V.  Leonard,  28-529.    False  Impr.,  1,  2. 

—  Lord  v.,  34-281. 

—  V.  Loring,  34r499.    Vendors,  17a    (Git., 
49-311.) 

—  V. 


— ,    37-595.      Attach.,   161.     (Cit., 
65-282.) 
—  V.  McCalla,  25-464.    Attach.,  108.    (Cit, 


57-265.)    Notice,  8,  9,  18.    (Cit,  35-65;  47- 
533 ;  49-389 ;  55-407.  696 ;  60-285.)    Record. 
Acts,  120.  124,  125. 
—  V.  Maddox,  40-124.     Lim.  of  Ac,  81. 


Partnership,  128.    Plead.,  606,  612. 

—  Merry  v.,  39-235. 

—  -  V.  Moer,  16-307.  Est.  of  Dec,  147,  109. 
(Cit,  19-66;  22-301;  23-72;  34-94 ;  40-89.) 

—  V.  Newberry,  8-65.  Parties,  214.  (Cit., 
8-457;  9-328;  10-106;  16-474.)  Plead.,  6, 
373.    (Cit,  14-59;  30-562;  48-436.) 

—  V.  Pegram,  16-163.  Banks,  10, 11.  (at, 
18-208.)  Contract®,  13,  593.  (at.,  16-482.) 
Conversion,  260.  Corp.,  113.  Prac,  208. 
(Cit,  82-178 :  36-658 ;  45-064.)  Stat  (at, 
28-79;  34-168;  41-614.)    Vendors,  75. 

—  Pellersells  v.,  56-717. 

—  Peterson  v.,  12-366. 

—  Ringgold  Ck)unty  v.,  42-697. 

—  Robinson  v.,  37-27. 

—  V.  Rogers,  27-106.     Default,  18. 

—  V.  Saylor,  14-435.    Grig.  Not.,  168.    (at. 


28-198.    Dist,  22-384.)    Parties,  286. 


TABLE  OF  GASES. 


683 


References  are  to  titles  and  sections. 


AHen  V.  Skiflf ,  !M8a    Vemxe,  110,  IH.    (Cit., 

10-5^2.) 

Stadler  v.,  44-l»8 

SUte  ▼.,  82-248. 

v.,  a^91. 

v.,  67-431. 

Thorington  t.,  21-291. 

V.  Van,  1-668.     Prac.,  269.    Venue,  60. 

V.  Wegstein,  6^598.    Fraud.  Conv. ,  204. 

Weir  v.,  47-482. 

V.     Wheeler,     54-628.      Attach.,    1^7. 

Ezecu.,  106.    Prac  196,  207,  206. 

Whitely  v.,  55-224. 

V.  Withrow,  110  XJ.  8.,  119.     CJonvey., 

64.    Trusts,  34,  46,  47. 
Allender,  Biddle  v.,  14^10. 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  87-264. 

(S.  C.  43-276.)  Can-.,  109, 151, 168.  (Cit.,  41- 

414.)    Dam.,   108.    Instructions,   27,    165. 

Negl.,  25. 
V. ,  48-276.    Carr.,  160.    Dam.,  259. 


Allenswortb  v.  Moore,  8  G.  Gr.,  278.  Bills 
&  N.,  149.    Parties,  26. 

AHer  v.  Pennell,  51-637.  Appeal,  786.  Con- 
tracts, 627. 

Allerton,  Bonnell  v.,  61-166. 

V.   Eldridge,    6^709.    Appeal,  44,  48. 

Attach.,  49,    183.    Venue,  64,  182.     (at, 
58-56;  59-617;  68-49.    Dist.,  59-866.) 

Alley  V.  Bay.  9-609.  Homestead,  188.  (Qt., 
11-378;  18-581;  14-571;  16-158;  18-100; 
24^178;  87-521;  42-298.) 

Jones  v.,  4  G.  Gr.,  181. 

Allfree,  Chicago.  R.  I.  &  P.  R.  Co.  v.,  64-500. 

Allison  y.  Barrett,  1&-278.  (See  25-57.)  BUls 
&  N.,  187,  188.  (Fol.,  17-588.  at.,  17-72; 
24-86 ;  50-451.   Dist. .  21-808 ;  24-28 ;  40-106.) 

Chatham  Bank  v.,  15-857. 

V.  Chicago  &  N.  W.  R.  Co. ,  42-274.  Ap- 
peal, 439,  539.  Att'y,  102.  (at.,  55-585.) 
Carr.,  156.  Contracts,  380.  Dam.,  26. 
Ev.,  1369.    New  Tr.,  62,  58.    Plead.,  456. 

V.  Graham,  67-68.    Est.  of  Dec.,  72. 

V.  Half  acre,  11-450.     Appeal.    (Cit.,  27- 

632.)    Pub.     Lands.,    145.     (Cit.,     19-141; 
21-148;  22-116;  40-834,  621.) 

V.  Hess,  28-888.    Crim.  L.,  544.    (Cit, 

83-48.)    Judgts.,  296. 

V.  King,  21-302.    Bills  &  N.,  827.    (Cit., 

21-460.)    Words  &  Phr.,  45. 

V.  ,  25-56.    Appeal,   347.     Bills  & 

N.,  122.   Conversion,  2.    Interest,  95.    (Cit., 
82-420.)    Pay  &  Disch.,  108. 


Allison  ▼.  Vaughan, 40-421.  Dam..  16.  Ev., 
909,  910.  Sales,  156.  (at,  60-712;  66- 
894.) 

Williams  v.,  83-278. 


Allman   v.  Gilbert,  14-588.     Appeal,    222. 

Prac,  86. 
AUyn  ▼.  Johnson,  18-604.    Plead,    (at,  1<^ 

180.) 

Lormer  v.,  64-725. 

Almond  v.  Nugent,  34-800.    Negl.,  67. 
Alsberg  v.  Latta,  80-442.    Chat  Mortg.,  72. 

Sales,  66,  66.     (at,  87-189;   40-628;  60* 

111;  65-129.) 
Alsip  V.  Hard,  88-697.    Appeal,  79.    (Cit., 

58-871.) 
Alston  V.  Wilson,  44-180.    Mortg.,  76.    (at, 

66-782;   64-378.     Dist,    64-168.)     Plead., 

863. 
Althouse,  Flannigan  ▼.,  6^-518. 
Altman  v.  Farrington,  46-620.    Appeal,  667, 

1014,  1031. 
Alverson  v.  Bell,  13-808.    Ev.,  970.    J.  P., 

248. 
Ambler  v.  aayton,  23-173.    Taxation,  287. 

WaU  v.,  11-274. 

Ambrosen,  Horton  v.,  67-270. 

Ament  v.  Humphrey,  3  G.  Gr.,  256.    Stat., 

159.    (Cit,  16-168;  19-91;   21-385.)    Tax., 

Ill,  122. 
American  v.  Frank,  62-202.    Assignt.,  113, 

122. 
American  Buttonhole,  etc.,  Co.  v.  Burlington 

Mut  Loan  Ass'n,  61-464.     Mortg.,  489,  466. 

(at,  61-780;  62-81.) 

V. ,  68-326.    Mortg.,  495,  496. 

American  Cent.  Ins.  Co.,  Brown  v.,  70-390. 
American  Emigrant  Co.  v.  Adams  County, 

100  U.  S.,  61.     Pub.  Lands,  153,  180,  186. 

Audubon  County  v.,  40-460. 

Calhoun  County  v.,  96  U.  S.,  124. 

V.  Call,  22  Fed.  Rep.,  765.  Record.  Acts, 

29. 

Carroll  County  v.,  87-371. 

V.  Chicago,  R.  I.  &  P.  R.  Co.,  47-616. 

Pub.  Lands,  82,  146. 
V.  Clark,  47-671.     Bills  &  N.,  286,  319. 


Ev.,  717. 

—  V. ,  62-182.    Convey.,  140, 160,  226. 

—  v.  Iowa  R.  Land  Co.,  52-528.    Estop., 
76.    Mun.  Corp.,  848.     Tax.,  367. 

—  Lathrop  v.,  41-547. 

—  Montgomery  County  v.,  47-91. 

—  Page  County  v.,  41-115. 


684 


TABLE  OF  OASES. 


References  are  to  titles  and  sections. 


Aznerican  Emigrant  Oo.,  Page  Oounty  v., 

Anderson  v.  Cahill,  65-252.    Appeal,  842. 

61-346. 

V.  Cameron,  Mor.,  436. 

Wright    Oonnty    v.,    97    U.    S.,    839. 

Castle  v.,  69-428. 

Pub.  Tiands,  166. 

V.  Cox,  54-578.    Fences,  11,  29. 

American  Ex.  Oo.  t.  Smith,  57-242.  Attach., 

V.  Culbert,  55-288.    Homestead,  118. 

198.    Sales,  122. 

V.  Easton,  16-56.    Appeal,  1086.    (at.. 

American  Ins.  Co.,  Oritchett  v.,  58-404. 

1^194,389;  17-67;  18-870;  1^183;  22-584, 

V.  District  Tp,  55-606.    Schools,  59. 

27-532.)    Ev.,  921. 

Hanson  v.,  57-741.                              \ 

Fisher  v.,  25-28. 

▼.  Schmidt,  19-502.    Insurance,  17,  87. 

Fletcher  v.,  11-228. 

(Oit,  86-386;  42-103.) 

-T —  Gilchrist  v.  ,'59-274. 

V.  Straiten,  59-696.   Agency,  114  Const. 

V.  Hall,  848-846.    Injunc,  70,  76,  76. 

L.,  175. 

(Fol.,  51-628.     Cit,  49-72;  67-710.) 

American  Missionary  Ass'n  ▼.  Smith,  59-704. 

V.  Hart,  68-400.    Ev.,  847.    Slander  & 

Tax.,   622.    (Cit.,  68-678;  64^567;  66-125; 

L.,  74. 

67-605;  68-394;  69-681,  698.) 

Hartman  v.,  48-809. 

Amefl,  In  re  Will  of,  51-596.    Bv.,  456.  Wills, 

V.  Haskell,  45-45.    Vendors,  133,  184. 

44,  45.     (Cit. ,  55-436 ;  66-759.) 

Hayden  v.,  17-158. 

V.  Anderson,  6-486. 

Hupert  v.,  35-578. 

Fargo  v.»  45-491. 

Jaffray  v.,  66-718. 

v.,  4^-494. 

Judd  v.,  51-845. 

V.  Maclay,  14-281.  Judgts.,  209.  Surety- 

 V.   Kerr,    10-233.    Orig.    Not,  45,  67, 

ship,  80.    (Cit.,  17-396;  18-165.) 

(Cit,  22-325;  40-50.)    Plead.,  440. 

Mellen  v.,  39-283. 

V. ,  10-236.    Orig.  Not,  19.    Plead., 

Union  Bank  v.,  37-672. 

440. 

Ammon,  Cutler  v.,  65-281. 

I^ienne  v.,  18-565. 

Amondson  v.  Severson,  37-602.    Kasem't,  15. 

Lamb  v.,  54-190. 

(Cit.,  59-443.) 

V.    Leverich,     70-741.    Appeal,     750. 

Amsden  v.  Dubuque  &  S.  0.  R.  Co.,  18-132. 

E:ccep.,  141.    Venue,  66. 

Appeal,   407.    Plead.,  501.    (at.,  82-889; 

Low  v.,  41-476. 

47-135.) 

McReynolda  v.,  69-208. 

V. ,28-542.  Contracts, 575.  Dam.,  159. 

V.  Park,  57-69.    Crun.  L.,  1787.    Offi- 

 V. ,82-288.    Instructions.  (Di8t.,52- 

cers,  101. 

807.)    Judgts.,  331,  348. 

Perkins  v.,  65-898. 

Amy  V.  Dubuque,  98  U.  S.,  470.    Mun.  Corp., 

V.  Powell,  44-20.    Partnership,  178.    Re- 

148. 

ceivers,  28. 

V.  Supervisors,  11  Wall.,  186.     Ofllcers, 

V.  Reed,  11-177.    Injunc,  126.     (Ciu, 

107. 

18-606;  34-258;  37-877.)    Mortg.,  881,  891. 

Anamosa,  Cook  v.,  66-427. 

(Cit,  69-848.) 

V.  Wurzbach^,    37-25.      Equity,    29. 

Robertson  v.,  57-165. 

In  June,  65. 

V.  Simpson,  21-399.     License,  7.    (Cit., 

Anderson,  Ex  parte,   16-595.    Habeas  Cor- 

89-104.)   Prac.,  51.    Stat  of  Fr.,  61,  94. 

pus,  8.    (Cit.,  28-95.) 

(Cit.,  82-589.) 

— -  Aananson  ▼.,  70-102. 

V.  Starkweather,  2&-409.    Bills  &N.,  70. 

V.  Ames,  6-486.    Ev.,  811. 

State  v..  89-274. 

Atkins  v.,  63-789. 

v.,  40-207. 

Bailey  v.,  61-749. 

v.,  47-142. 

Bank  of  Indiana  v.,  14r-544. 

Tennis  v.,  55-625. 

Bank  of  Monroe  v.,  65-692. 

Tiflfany  v.,  65-405. 

Barnes  v.,  1^70. 

V.  Toledo,  W.  &  W.  R.  Co.,  82-86.  CSarr., 

V.  Brown,  Mor,,  158, 

180. 

V.  Buck,     66-490.      Equity,     49,    119. 

Vance  v.,  89-426. 

Record.  Acts,  104. 

VanfoBsen  v.,  8-261. 

TABLE  OF  CASES. 


685 


Bef  erenoes  are  to  titlee  and  sections. 


Anderson  y.  Wabash,  St.  L.  &  P.  R.  Co.,  65- 

131.    CaiT.,  181.    Parties,  7a 

V.  Weieer,  24-428.    Agency,  197.    Et., 

66a 

Woodworth  v.,  63-508. 

Andre  v.'  Chicago  &  N.  W.  R.  Co.,  80-107. 

Plead.,  145.    Railr.,  821.    (Cit,  37-848.) 
V.  State,  5-889.    Crim.  L.,  574,  581, 588, 

590.    (Fol.,  5-481.    Cit.,     11-848;    17-35: 

18-88,  375;  30-571 ;  82-264 ;  39-440;  48-674; 

60-454.) 
Andrews  T.  Andrews,  1&-428.    Divorce,  123. 

V.  Blakeslee,  12-577.    Vendors,  68. 

Bomgardner  v.,  55-638. 

V.  Brown,  1-154.    Assignt.,  24.    (Dist., 

l«-47a)    Plead.    (Cit.,  7-448;  11-604.) 
V.  Bordick,    62-714.    (8.  C,    64-692.) 

Alt.  of  Inst,  la    Appeal,  128,   144,  848, 

1006.    (Cit.,  63-99;  69-726.)    Courts,    la 

Mech.  lien.,  42,  69,  78,  79. 

T.  Bordick,  64-692.    Appeal,  127. 

Craig  v.,  7-17. 

Draper  v.,  49-687. 

Oilman  t.,  66-116. 

Hannah  v.,  50462. 

Jacobs  v.,  4-506. 

V.  Kerr,  4^-680.    Appeal,  751, 752,  785. 

(Cit.,  58-757.) 

▼.  Lockwood,  15-607. 

V.  Oxley,  88-578.    Trusts,  27. 

V.  Tedford,  87-814.    Agenq7,106.    Guar- 


anty, 1,  19. 

—  V.    Woodcock,    14-397.     Appeal,    392. 


Landl.  &  T.,  59. 

V.  Zimmerman,  42-708.    Costs,  45. 

Andrus  ▼.  Clark,  a-475.    Attach,    (at.,  11- 

186.)    Pay.  &  Disch.,  32. 
Angell  V.  Johnson,  61-625.      Ezecu.,  195. 

(Fol.,  60-45.    at,  59-80;  67-450,  525.) 
Angle  Y.  Mississippi  &  M.  R.  Co.,  9-487. 

(&  C,  18-556.)     Agenqy,  18.     Carr.,  62. 

cat,  8^185.) 
V. ,  18-556.    Carr.,  27,  68, 89-91,  92, 

9a    (at,  20-77 ;  25-62, 66 ;  31-587 ;  44-427.) 
Angus  v.  Shannon,  60-811.    Appeal,  181. 
Ankeny  v.  Henningsen,  54-29.    Mun.  Corp., 

568. 
Annis  v.  Annis,  61-220.    £v.,  677. 
Ansaleme,  State  v.,  15-44. 
Anson  ▼.  Anson,  20^55.  Mortg.,  333, 467, 600, 

601.    (at. ,  20-188 ;  83-305 ;  42-153 ;  61-465 ; 

62-81,  62-667.)     Tax.,  682.     (Cit,  23-414; 

88-561.) 


Anson  v.  Dwigbt,  18-241.   Animals,  26.   Et., 

484,    601.    (at,    80-266;    87-441;    51-ia) 

Jurors,  23.    Plead.,  519,    960.    (at.,  23- 

242;  37-360.)    Prac,  61. 

V.  Stein,  ^150.    Est  of  Dec.,  18,  413. 

V.  Winnesheik  Ins.  Co.,  23-84.    Insur- 
ance, 141,  222,  228.    (at,  34-90;  41-290; 

42-47.    Dist.,  61-35a) 
AntiU,  Moore  v.,  '68-612. 
Antoine,  Iowa  R.  Land  Co.  v.,  62-429. 
Antrim,  Wright  v.,  Mor.,  268. 
Antrobus  y.  Sherman,  65-230.    Agenqy,  97* 

Att'y,  7.  (at,  70-101.) 
Anwerda,  State  v.,  40-151. 
Appanoose  County,  Qill  v.,  68-20. 

Roby  ▼..  63-118. 

V.  Vermilion,  7(V-865.    Tax.,  4,  86. 

V.  Walker,    23-26.    Excep.,    1.    (CSt., 

34-894.) 
Appleby,  Aiken  ▼.,  Mor.,  8. 
Applegate  v.  Burlington  &  S.  W.  R.  Co.* 

41-214.    Ev.,  669. 

Edie  ▼.,  14-27a 

V.  Winebrenner,   66-67.     Intox.   liq., 

143. 

V.  ,  67-235.     Intox.  liq.,  190,  191. 

Araah,  State  v.,  55-26a 

Arbuckle   v.   Bowman,   6-70.    Default,  18. 

(Cit,  13-602.)    Plead.,  387,  880, 929.    (at, 

11-70.) 

James  ▼.,  8-272. 

Arcadia,  Haldane  v.,  70-462. 

Archer  v.  Chicago,  B.  &  Q.  R.  Co.,  65-61t 

lim.  of  Ac,  184.    Prac.,  27a 

State  T.,  48-310. 

v.,  69-420. 

Ardery  v.  Chicago,  B.  &  Q.  R.  Co.,  66-788. 

Appeal,  87, 122.    Venue,  107. 
Ardu&er,  McLean  v.,  46-42. 
Arel,  Bleedner  v.,  63-727. 

Fitzgerald  ▼.,  63-104. 

Argallv.Pugh,  56-808.  Appeal,  146.  Contin., 

14. 
Argenbright,  Klein's  Heks  v.,  26-408. 
Argensiuger  v.  Cline,  69-57.    Sales,  68. 
Armel  v.   Lendrum,  47-535.    Replevin,  82, 

34,  35,  72.  115.    (Cit,  60-58;  63-645.) 
Armil  v.  Chicago,  B.  &  Q.  R  Co.,  70-130. 

Dam.,  14.    Ev.,  212,241, 183a    Raik.,  669. 
Armill,  McGregor  v.,  2-30. 
Armitage  v.  Sullivan,  69-426.    Att'y,  138. 
Arms  V.  Stockton,  12-327.    Ev.,  1008. 
Armstrong,  Allen  v.,  16-508. 


686 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Armstrong,  Berger  v.,  41-447. 

V.    Borland,     85-587.     Agency,     136. 

Venue,  39. 
— -  Cameron  v.,  8-212. 

V.  Catlin,  17-581.    Default,  76. 

Cooper  v.,  3  G.  Gr.,  120. 

Crapo  v.,  61-697. 

Fuller  v.,  53-683 

Hand  v.,  18-824 

V.  Iowa  Falls  &  S.  C.  R.  Co.,  84r-503. 

Dam.,  293. 

Leffler  v.,  4-482. 

V.  Lester,.  43-159.    Contracts,  200,  216, 

217.     Crim.  L.,  599. 

Moffett  v.,  40-484. 

V.  National  Bank,  58-752. 

V.  Nillen,  70-51.    Appeal,  748,  826. 

▼.   Pierson,  4  G.  Gr.,  45.    Real  Prop., 

128. 
V. ,5-317.    Equity,  277.    (Cit.,  7-14; 

9-77;    10-503;    12-665;     21-276;    36-538.) 

Execu.,  449.    (Cit,  5-352;  11-364;  58-31.) 

Spec.  Perf.,  36,  38.    Vendors,  127-129,  156, 

157. 

V. ,  8-29.     Slander  &  L.,  88,  89. 

V. ,  15-476.     Excep.,  48.     (Cit.,  19- 


566;  23-298;  24-592.)    Prac.,  172, 180.  (Cit, 
17-372;  68-229.) 

—  Pierson  v.,  1-282. 

—  Randolph  Bank  v.,  11-515. 

—  V.  Scott,     3  G.   Gr.,  483.    Equity,  288. 
(Cit,  9-184.)     Trusts,  162.     (Qual.,  4r487.) 

—  V,  State  Ins.  Co.,  61-212.    Insurance,  23, 
215,  216. 

—  V.  Tama  County,  34-309.    Mun.  Corp., 


193.    (Cit.,  49-423.)     Poor,  28,  86.    (Cit., 
57-553;  67-131.) 
Whitney  v.,  32-9. 


Amdt,  Bahr  v.,  9-39. 

AmesoD,  Monty  v.,  25-883. 

Arnold  v.  Arnold,  20-278.    Plead.,  154,  282, 

295,    Prac.,  81.    (Cit.,  38-860.) 

Bridges  y.,  37-221. 

Chapman  v.,  1  G.  Gr.,  368. 

V.Grimes,  2  G.  Gr.,  77.    (S.  C,  2-1.) 

Equity,  94,  98,   99.    Pub.  Lands,  57,  58. 

(at.,  ^113;  26-495.     Dist.,  1-290.) 
V. ,  2-1.      Convey.,  43.     Judgts., 

275.     Notice,   103.     Pub.   Lands,    44,   62. 

(Cit,  5-189;  6-409;  26-496;  82-544;  86-211; 

4a-17,  18,  312.) 
V.  Hawley,  67-313.    Equity,   199,  200. 

Judgts.,  171,  172. 


Arnold,  King  v.,  52-712. 
V.  Ej*eutzer,  67-214.     Appeal^  67.    Con- 
tracts, 264, 859. 

Lampson  v.,  19-479. 

Moses,  v.,  48-187. 

v.  Moses,  48-694.    Mai.  Pros,,  26. 

V.  Potter,  22-194.    Conf.  of  L.,  9,  10. 

(Cit,  24-329;   41-261.)    Interest,  144,  145, 

147,  148.     (Cit.,  45-529.) 
V.  River  R.  Const.  Co.,  86-99.  Contracts, 

448.    Ev.,  141. 
V.  Spates,  65-670.    Est  of  Dec.,   451, 

452,  456. 

State  v.,  12-479. 

v.,  48-566. 

Thurston  v.,  4^-48. 

V.  Waltz,  58-706.    Homestead,  3.    (Cit, 

56-388.) 

Wiley  v.,  1  G.  Gr.,  865. 

Arthur  v.  Blunt,  1^-200.     Ev.,  1000. 

V.  Chicago,  R.  L  &  P.  R.  Co.,  61-648. 

Bailm.,  42.     Dam.,  70. 

V.  Craig,  48-264.    Crim.  L.,  1756. 

V.  Funk,  22-238.    Appeal,    (at,  30-480; 

41-209.)    Costs,  28,48.    (Qt,  29-98,  446.) 

Holiday  v.,  22-599. 

HoUiday  v.,  25-19. 

State  v.,  21-322. 

v.,  23-480. 

v.,  89-681. 


V.  Thomas,  35-691. 

Artz  V.  Chicago,  R  L  <&  P.  R.  Co.,  84r-158. 

Raik.,  646,  674-676. 
V.  — ,  88-293.    (S.  C,  44-284.)   Appeal, 

981.    Negl.,  96. 
V. ,  44r-284.    Ev.,  1193, 1341.    Railr., 

657,  677.    (FoL,  51-421.    at,  87-322;   89- 

46,  526;   41-281;  66-86;    56-694;    59-188; 

61-469 ;  62-627.    Dist,  88-126,  297.) 
Ashbaugh,  Eadie  v.,  44-619. 
Ashcraft  v.   De  Armond,  44-229.    Appeal, 

102.     (Cit,  47-595;  50-552;  58-726.     Dist, 

50-697.)    Convey.,    9.     (at,    56-177;  66- 

759 ;  68-74.)    Ev. ,  71,  81, 890.     (Cit,  47-17  ; 

55-30.)    Notice,  51,  96. 
Asliford,  Litchfield  v.,  7(K^98. 
Ashley,  Laird  v.,  1-570. 

Meeker  v.,  56-188. 

Ashlockv.  Ashlock,  52-319.    Est.  of  Dec.» 

849. 
V.  Sherman,  66-811.  Actions,  45.  (Git.,. 

66-364 ;  59-172 ;  66-282.)    Courts,  61. 
Ashton,  Balch  v.,  64-123. 


TABLE  OF  CASEa 


687 


References  are  to  titles  and  sections. 


Ashton  V.  Miles,  49-564.    Est  of  Dec.,  165, 

205,  214,  445. 

Ryan  v.,  42-865. 

Ash  worth  v.  Gruhbs,  47-853.    Bills  &  N., 

419.     £v.,   1045.     (at.,   52-464.)    Plead., 

530.    (at.,  52-624.)    Prac,  89.     (at.,  59- 

14a) 

Ring  v.,  8-452. 

Aspinwall  v.  Blake,  25-819.    Interest,  12. 
AtchiDson,  etc.,  R.  Ck>.,  Elgin  Canning  Co. 

v.,  24  Fed.  Rep.,  866. 
Athearn  V.  Independent  Dist.,  8^105.   Corp., 

26,   121.     (Cit,  44r-567.)    Mun.   Corp.,  62. 

Schools,  77,  82,  88,  86.   (Fol.,  40-446.    at, 

54-418;  56-574;  70-328.     Dist,  52-182.) 
Atherton,  Billings  v.,  27-566. 
V.  Dearmond,   83-853.    Bills  &  N.,   89. 

(Cit,  47-674.     Dist,  50-298;  54^686.)    Ev., 

706.    (Cit.,  60-730;  67-595.) 

Hulbert  v.,  59-91. 

V.  Marcy,  59-650.     Bills  &  N.,  99. 

State  v.,  50-189. 

Atkins  V.   Anderson,   68-739.    Appeal,  256. 

Contracts,  449.    Ev.,   144,  990.    (Cit,  67- 

173.)    Judgts.,  21,  298. 

aose  v.,  89-521. 

V.  Faulkner,  11-326.   Default,  95.    (at, 

13-21.)    Mortg.    (Cit,  87-810;  56-565.) 
▼.  McCready,  8-214.    J.  P.,  236.    (at, 

54-329.) 

▼.  Paige,  50-666.    Tax.,  855. 

Ruble  v.,  39-694. 

V.   Womeldorf,    5&-150.     Attach.,    98. 

LandL  &  T.,  100,  102.    (Cit,  69-309.) 
Atkinson  ▼.  Atkinson,  67-364.    Divorce,  21. 
V.  Blair,   88-156.    Ev.,   713.    (at.,  47- 

674;  60-730.)    Prac.,  210. 
-^—  V.  Chicago  &  N.  W.  R.  Co.,  70-68.    J. 

P.,  116,  278. 

Gordon  v.,  Mor.,  195. 

▼.   Hancock,  57-452.     Homestead,  95. 

Judgts.,  534. 
V.  Hutchinson,   68-161.     Schools,   119, 

18&-191, 

Lewis  v.,  15-861. 

Atlantic  Southern  R.  Co.,  Whitney  v.,  58-651. 
Atlee,  Haggard  v..  1  G.  Or.,  44.    . 

Heitz  v.,  67-488. 

Voorhies  v.,  29-49. 

Attix,  Logan  v.,  7-77. 

V.  Pelan,  5-886.    Agency,  30.    Contracts, 

53,  220,  266,  483.   (Cit.,  11-164;  20-245;  26- 

148;  27-519;  84-534;  62-283.) 


Atwater,  Lombard  v.,  48-599. 

v.,  46-501. 

V.  Woodward,  4  G.  Gr.,  431.    J.  P., 

Woodward  v.,  3-61. 

Atwell,  Bolander  v.,  14-35. 
At  wood,  Ingalls  v.,  58-283. 
Auchampaugh  v.  Schmidt,  70-642.    lim.  of 

Ac,  28.    Suretyship,  107.  . 
Audubon  Ck)unty  v.  American  Emigrant  Co., 

40-460.    Contracts,  16,  488.    Convey.,  137. 

Equity,  53.     Estop.,  71.     (Cit..  52-525;  55- 

101.     Dist,  46-230;  49-522.)    Mun.  Ck)rp., 

839.     Parties,  138.     Pub.  Lands,  166,  179, 

180.    (Cit,  41-125.) 
Auer  V.  Dubuque,  65-650.      Const  L.,  244. 

(Cit,  69-236.) 
Aufderheide  v.  Hunt  64-188. 
Aufricht  v.  Northrup,  20-61.    Mortg.,  194, 

195.    (Cit,  58-579;  67-727.) 
Augustine  v.  Jeniungs,  42-198.    Mun.  Coxy*, 

563. 
Auld  V.  Chamberlain,  52-745. 
Ault  V.  Fleming,  7-143.    Alt.  of  Instr.,  89. 

(at,  85-4508.) 
V.  Sloan,  4-508.    Instructions,  84.  (at, 

33-128;  36-825;  40-186;  42-67.) 

Sloan  v.,  8-229. 

Wvllis  v.,  46-46. 

Aultman  V.  Fuller,  58-60.    Execu.,  89.    Part- 
nership, 5-120. 
V.  Heiney,  59-654.    Fraud.   Ck)nv.,  80, 

107.    Homestead,  166. 

Hill  v.,  68-630. 

V.  Lee,  43-404.    Instructions,  97.    Pay. 

&  Disch.,  8. 

V.  McGrady,  58-118.    Execu.,  142. 

V.  McLean,    27-129.       Orig.    Not,    6. 

Plead.,  858. 

McLean  v.,  30-598. 

V.  Mount  62-674.    Judgts.,  871  . 

Huff  v.,  69-71. 

V.    Theirer,    84^272.      Sales,    200,  201, 

(Cit,  36-650;  64-78;  65-860,  895;   69-561. 

Dist,  48-892.) 
V.  Wheeler,  49-647.     Ev.,  181,  765. 


Aultman  &  Taylor  Co.  v.  Witcik,  60-752. 

Aumiller,  Stuart  v.,  87-102. 

Austin  V.  Barrett,  44-488.    Tax.,  698,  704. 

(Cit,  70-145.)  Tenants  in  Com.,  4,  8.   (Cit, 

45-288;  65-752.) 

Bover  v.,  54-402. 

V.   Bremer  County,  44-165.      Appeals, 

730.    Mun.  Corp.,  841.    (Dist,  49-522.) 


688 


TABLE  OFCASEa 


References  are  to  titles  and  sections. 


Austin  V.  Burgett,  10-802.    Attach.,  140, 174, 

216.     (Cit.,  28-25.) 
▼.  Carpenter,  2  G.  Gr.,   181.    Api>eal, 

1084.     (Cit.,   1-85;  18-42;  16-548;  30-486.) 

Equity,  118. 

V.  District  Tp,  51-102.    Schools,  184. 

V.  Easton,  25-159.    Contracts,  214. 

Gaston  v.,  52-85. 

Green  v.,  7-521. 

Miner  v.,  45-221. 

V.  Peasley,   1  Q.  Qr.,  257.     Ev.,  1021. 

(Cit.,  10-110.) 
▼.  Thorp,  80-376.    Agency,  81.    Trusts, 

69. 

V.  Walker,  45-527.  Ev.,54.  Interest,  68. 

V. ,  54-755.    (8.  C,  61-158.) 

V. ,  61-158.    Judgts.,  269. 

Wetz  v.,  51-842. 

V.  Wilson,  46-862.      Lim.  of  Ac.,  25. 

Real  Prop.,  105.    (at..  64-829.) 

V. ,  50-207. 

V. ,  52-781.    Appeal,  IIW. 

V. ,  57-686.    Appeal,  1119. 


Auter  V.  Miller,  18-405.  Spec.  Perf.,48.  (at., 
86-254;  48-89;  45-86.)  Stat,  of  Fr.,  16,  19, 
108.    (Cit,  20-464;  82-589.) 

Averillv  Boyles,  52-672.  Fraud,  11.  Plead., 
244,804. 

Avery  v.  Chapman,  62-144.  Fraud,  5.  In- 
structions, 207.    Vendors,  26. 

Hagy  v.,  69-484. 

V.  Wilson,  26-578.    Plead,    (at.,  29-489.) 

Ajen  V,  Rivers,  64-548.  Fraud.  Conv.,  184. 
Mortg.,  898. 

Aylesworth  v.  Chicago,  R.  I.  &  P.  R.  Co., 
80-459.  Animals,  12.  Railr.,  888,  855, 856. 
(at.,  81-876;  82-152;  86-105;  87-446;  89- 
228;  40-294;  41-194;  4»-287;  48-221;  50- 
841,  859;  58-628;  61-856;  64-768.) 

Lutz  v.,  66-629. 

Ayl worth.  Hunter  v.,  88-211. 

Ayres  v.  Adair  County,  61-728.  Mortg.,  445- 
472.    (at.,  62-81.)    Tax.,  526. 

V.  Bane,  89-518.    Contracts,  815.    Lim. 

of  Ac,  189,  195.    (at.,  51-628.)    Prac.,  24. 
(Cit.,  41-291.) 

V.  Campbell,  1-212.    (S.  C,  8-582.) 

' V.  ,8-582.     Plead.,.  944.    (at.,  6- 

195.) 

V.  ,  9-213.     (See  18-252.)     Execu., 

1,  76.    Plead.,  851.    (at.,  84r«4.) 

Campbell  v.,  1-257. 

v.,  4-868. 


Ayres,  Campbell  v.,  6-839. 

v.,  9-108. 

v.,  18-252. 

V.  Chicago,  R.  I.  &  P.  R.  Co.,  52-478. 

Contracts,  282.  (at.,  56-598.)  Partnership, 
198. 

V.  Hartford  F.  Ins.  Co.,  17-176.    (S.  C, 

21-193.  See  21-187.)  Ev.,  168.  (Cit,  37- 
588.)  Insurance,  6,  95,  108,  104,  179,  193, 
221,  234.  (Cit .  18-823 ;  23-«6 ;  25-514 ;  41- 
290;  4^-47;  50-565;  61-215.)    Prac.,  255. 

V.  Hartford  Ins.  Co.,  21-193.    Appeal, 

526.    Insurance,  106.    (at,  21-188.) 

V.  Home  Ins.  Co.,  21-185.    Ev.,  789.    In- 


surance, 106,  179,  221.    (Cit,  61-215.) 

MUler  v.,  59-424. 

Peck  v.,  Mor.,  493. 

Walker  v.,  Mor.,  200. 

v.,  1-449. 

Winchester  v.,  4  G.  Gr.,  104. 

Alt,  State  v.,  6-511. 

Baade  v.  Orten,  4  G.  Gr.,  351.    J.  P.,  220. 

Babb,  Brown  v.,  53-750. 

Babbage  v.  Second  Baptist  Church,  64-172. 

Plead.,  464. 
Babbet,  Conger  v.,  67-18. 
Babbitt  v.  Walters,  8  G.  Gr.,  564.    Plead., 

669. 
Baboock  v.  Board  of  Equalization,  66-110. 

Appeal.  90,  145.    (Cit,  68-837.) 

Burdick  v.,  31-562. 

V.  Chicago   &   N.  W.  R.  Co.,  62-693. 

Ev.,  843.    Raih-.,  458,  459,  470.    (at.,  64- 

325;  68-506.) 
—^  V.  Chickasaw  County,  6(^752.    Appeal, 

136. 

Du  Boise  v.,  42-238. 

Emerson  v.,  66-257. 

V.  Gumey,  42-154.    Const  L.,  124,  180. 

Execu..  214,  235.    Stat,  113.   (FoL,  43-801. 

Cit,  47-467,  568.) 

V.  Hamilton,  54-558. 

V.   Harris,  87-409.    Tender,  .41.    (at., 

61-374.) 
V,  Hoey,  11-375.    Homestead,  107,  184. 

(Fol.,  53-260.    at,   11-389,   505;    18-448; 

15-6;    18-100;    20-504;    62-167;    68-262.) 

Mortg.,  95. 

King  v.,  40-690. 

V.  Meek,  45-137.    Plead.,  706.    Stat  of 

Fr.,  18. 

Reynolds  v.,  60-289. 

Scott  v.,  8  Q.  Gr.,  188. 


TABLE  OF  CASES. 


689 


References  are  to  titlee  and  sections. 


Babcock,  Sunberg  v.,  61-601. 

▼.,  66-515. 

V.  Township  Board  of  Equal.,  65-110. 

Vennum  v.,  13-194. 

V.   Wolfe,    70-676.    Courts,   163,    167. 

Equity,  294.    Ev.,  888. 
Babley  v.  Vyse,  48-481.    Landl.  &  T.,  74. 
Bach  ▼.  State  Ins.  Co.,  64-595.    Insurance, 

17a    Partnership,  209. 
Backus,  Riddle  t.,  36-430. 
v.,  38-81. 


Willey  v.,  52-401. 

Bacon  v.  Black,  88-162.    Venue,  116. 

V.  Lee,  4-490.    Equity,  286.    Interest, 

112.     (Cit. ,  9-357,  884 ;  15-364 ;  21-569. ) 

V.  Marshal),  87-581.     Guaranty,  34. 

Presoott  v.,  64r-702. 

Robinson  v.,  24-409. 

V.  .Thompson,    60-284.    Attach.,    145. 

Record.  Acts,  129. 
Bada,  Rickabaugh  v.,  60-56. 
Badgly,  Lavalle  v.,  83-155. 
Baer,  Likes  v.,  8-368. 

v.,  10-89. 

Baglcy,  Riggs  v.,  2  G.  Gr.,  883. 
Bagwell,  Dyer  v.,  54-487. 

Held  v.,  58-139. 

Bahr  V.  Amdt,  9-39.  Mortg.,317.  (Fol.,  18-26.) 
Bailey    v.    Anderson,    61-749.    Excep.,    81. 

(Cit.,  66-515;  67-230.) 

Balke  v.,  20-124. 

Gary  v.,  55-60. 

Chickasaw  County  v.,  13-435. 

V.    Dubuque  Western   R.   Co.,   13-97. 

Corp.,  186. 

V.    Ewart,    62-111.      Mandamus,    48. 

Schools,  108. 

V.    Fisher,    88-229.    Officers,    76,    77. 

Tax.,  91. 

V.  Harris,  8-381.    Record.  Acts.  ^(Cit., 

9-96;  15-279;  8^-269;  43-543;  52-72;  65- 
127.)    Sales,  105. 

V.  Heam,  3  G.  Gr.,  415.    Judgts,  211. 

V.  Howard,  55-290.    Tax.,  838. 

Johns  v.,  45-241. 

V.  Keyes,  52-90.    Ev.,  1074. 

V.  Landingham,  52-415.     New  Tr.,  144, 

227.    Plead.,  852. 

V. ,  58-722.    Ackgt.,  16. 


—  Loomis  v.,  45-400. 

—  V.  McGregor,  46-667.  Attach.,  124. 
Fraud.  Conv.,  200.  Notice,  91,  98.  (Fol., 
62-129. ) 

Vol.  n  — 44 


Bailey  V.  Malrin,  53-371.  Mortg.,253.  Prac, 

48.    Stat.,  111. 
V.  Paullina,  69-463.    Contracts,  91,  140. 

Pay  &  Disch.,  17. 

Robinson  v.,  26  Fed.  Rep.,  219. 

V.  Union  Pacific  R.  Co.,  62-354,  Assignt., 


45.    G^amishment,  63,  90. 

Robinson  v.,  26  Fed.  Rep.,  219. 

Sharp  v.,  14-387. 

Sherman  v.,  24r^98. 

Shoecraft  v.,  25-558. 

State  v.,  81-598. 

v.,  54-414. 

State  ex  rel.  v.,  7-390. 

Todd  v.,  55-749. 

Wood  v.,  l!^-46. 

Wyatt  v.,  Mor.,  396. 

BaUy  V.  Baily,  69-77.  Contempt,  46.  De- 
fault, 27,  76.    Execu.,  34. 

Bain  v.  Galyear,  10-585.  Grig.  Not.,  65. 
(Cit.,  27-467.) 

Bainhill,  Salladay  v.,  2^-555. 

Baird  v.  Brooks,  65-40.  Est.  of  Dec.,  274. 
Parties,  59. 

V.  Chicago,  R.  L  &;  P.  R.  Co.,  55-121. 

(S.  C,  61-859.)  Appeal,  945.  Instruc- 
tions, 241,  242.    Prac.,  162. 

V. ,  61-359.    Appeal,  317,  744,  945. 


Excep.,  11, 12.    Instructions,  248.   Judgts., 
55.    Raibr.,  601,  632,  633. 

—  V.  Morford,  29-531.    Negl.,  9,  85.    (Cit,, 
88-280.  567;  69-419.)    Plead.,  555. 

—  Pierson  v.,  2  G.  Gr.,  235. 

—  United  Presbyterian  Church  v.,  60-287. 


Baker  v.  Board  of  Supervisors,  40-226.   Mun. 

Corp..   793.     (Cit,   4-342.      Dist.,   60-250.) 

Officers,  136. 
V.  Bohannan,  69-60 ;  Board  of  Health, 

8.     In  June,  87.    Nuisances,  7,  29. 
V.  Bryan,  64-561.    Contracts,  189.  (Cit., 

65-581.)  Parties,  88.  (Cit.,  66-114.)  Schools,. 

181. 

Burkadink  v.,  Mor.,  442. 

V.  Chambles,  4  G.  Gr.,  428.    Agency, 


98.    (Cit.,  15-468.)    Schools,  57,  79.    (Cit., 
7-511;  11-84;  50-102.) 

—  V.  Chittucks,  4  G.  Gr.,  480.  Efet.  of  Dec., 
152.    (Cit.,   16-80.)    Plead,    (at.,  18-518.) 

—  V.  Corbett,  28-817.    Convey.,  325.  (Cit., 
3^75 ;  44-305 ;  59-704.)    Vendors,  105. 

—  T.  Davis,  35184.    Att'y,  71, 

—  First  Nat.  Bank  v.,  57-197. 
v.,  60-132. 


690 


TABLE  OF  CASES. 


References  are  to  titles  aad  sections. 


Baker,  Gardner  t.«  25-^3. 

Garlock  v.,  46-834. 

▼.  Hall,  1&-377.    Sales,  105.    (Cit,  43- 

544;  52-72;  65-127.) 

Harrow  v.,  2  G.  Gr.,  201. 

V.  Hayslett,  53-18.    Execu.,  161. 

Hill  v.,  82-302. 

HoUibaugh  v.,  49-6»5. 

HoUoway  v.,  6-52. 

V.  Johnson  County,  83-151.  (8.  C,  37- 

186;  43-645.)  Lira,  of  Ac,  66.  240.  (Fol., 
87-489;  59-889.  Cit.,  34-179;  46-602;  66- 
414;  69-748.)  Mun.  Corp.,  198.  (Cit.,  62- 
82,  758;  64-441.) 

V. ,  37-186.    (S.  C,  43-645.)    Con- 


tracts, 80. 

—  V. ,  43-645.    Lino,  of  Ac.  54. 

—  V.  Kerr,  l»-884.    Appeal.  927. 

—  V.  Manning,  85-592. 

—  v.  Massey,  50-899.    Equity,  168-165. 

—  V.  Mygatt,  14-131.    (See  35-382*)    Ev., 
147.  466,  584. 

—  Paton  v.,  62-704. 

—  V.  Redd,  44-179.    Equity,   180.    (Cit., 


52-96.) 

—  Rees  v.,  4  G.  Gr.,  461. 

—  V.  Ryan,  67-708.  Injunc.  64,  73. 
Vendors,  48. 

—  V.  Steamboat  Milwaukee,  14-214.  Ac- 
tions, 87.  Const.  L.,  314.  (Cit.,  19-49 ;  26- 
348;  62-305.)  Contracts,  254.  Instructions, 
(at.,  26-866.)  Prac,  64.  (at.,  41-632.) 
Stat.,  164,  165.     (Cit.,  28-79;  41-614.) 

—  Teagarden  v.,  9-271. 

—  Vanderoook  v.,  48-199. 

—  Van  Riper  t.,  44-460. 

—  V.  Washington  County,  26-148.  Pub. 
Lands,  172.     (at.,  43-647.    Qual.,  34-65.) 

—  Wheeler  v.,  59-86. 

—  Wilson  v..  52-423. 


Batch    V.    Ashton,    54-123.      Ap^ieal,    993. 

(at.,  70-602.)    Contracts,  430. 
Balcom  v.  Dubuque  &  S.  C.  R.  Co.,  21-102. 

Railr.,  424.    (at..  26-552;  a^-492;  37-322.) 
Baldozier  v.  Haynes,  57-683.    Est.  of  Dec, 

842,  348.     (at.,  60-559;  62-294.) 
Baldrick  v.  Garvey,  66-14.    (Contracts,  174. 

Mortg.,  11. 
Baldwin,  Ex  parte,  69-502.    Courts,  56.  Crim. 

L,  789. 

▼.  Barnes,  89-702. 

V,    Buchanan,     10-277.       Attach.,     1. 

Mortg.,  815. 


Baldwin,  Burton  v.,  61-288. 

V.  Chicago,  R.  I.  &  P.  R.   Co.,  50-680. 

Ev.,  414.    (Diat.,  69-454.)    Raih:.,  495,  496. 

(at,  6»-455.) 

Conrad  y.,  8-207. 

V.  Davis,  63-281.    Appeal,  995. 

Day  v.,  84-880. 

V.  Dougherty,  39-50.   Est.  of  Dec.   (Cit., 

67-159,  67-112.)    Plead.,  987. 

Garrett  v.,  40-688. 

Haven  v.,  5-503. 

v.  Herbst,   54-168.     Dedication,   1,  88, 

48,  49. 
V.   Lowe,    23-867.     Estop.,    10.     Real 


Prop.,  189.    Vendors,  15. 

—  y.  Mayne,  40-687.    Appeal,  43. 

—  y. ,  42-131.    Tax.,  818. 

—  v.  Mississippi  &  M.  R.  CJo.,  5-518.  Venue, 


25.     (Cit.,  8-268.     Dist,  89-86.) 

—  v.  Oskaloosa  Gkus  Light  Co.,  57-51.  Lim. 
of  Ac,  91. 

—  Pike  v.,  68-268. 

—  Pollard  v.,  22-828. 

—  v.  St.  Louis.  K.  &  N.  W.  R.  Co.,  68-210. 
Judgts.,  59.  Negl.,  69.  New  Tr.,  109. 
(Cit.,  65-742.) 

—  v.  St.  Louis,  K.  &  N.  R.  Co.,  68-«7.  Ev., 


136,  408,   918,  919.    Railr.,  484,  488,  571, 
602. 

—  State  v.,  57-266. 
v.,  70-180. 

—  V.  State  Ins.  Co.,  60-497.   Equity,  155. 


Insurance,  32,  218. 

▼.  Tliompson,  15-504.   Estop.,  6.  Judgts., 

530.  (Cit..  40-539.  Dist.,  36-669.)  Notice. 
25.  (Cit.,  19-553;  20-151;  80-890;  81-287: 
32-64;  88-656.)  Parties,  197.  (at,  24-307: 
82-77.)  Stat  of  Fr.,96.  (Cit,  20-471;  86- 
127.)  Vendors,  180.  (Cit,  18-851;  20-448; 
81-469;  46-500;  49-490.) 

V.  Tuttle,  28-66.    Appeal,  601,  690,  705. 

(Cit,  58-65,)  Est  of  Dec,  141.  (Cit.. 
34-94,  67-^7.  70-298.)  Fraud.  Conv.,  9, 
123,  194.    Lim.  of  Ac,  111.    (at,  80-876.) 

Waterman  v.,  6&-255. 

V.     Wheeler,     50-46.      (See    55-261.) 

Fraud,  85. 

Winch  v.,  68-764. 

V.  Winn,  3  G.  Gr.,  180.    Plead.,  944. 

Baldy,  State  v. ,  17-59. 

Balke  v.  Bailey,  20-184.    Highways,  82. 

Ball,  Buell  v.,  20-282. 

Burkhart  v.,  59-629. 


TABLE  OF  CASES. 


€91 


References  are  to  titles  and  sections. 


BaU  V.  Humphrey,  4  G.  Or.,  204.  High- 
ways, 9a.  (at,  5-653;  28-597.  Dist.,  16- 
588.) 

Inman  v.,  65-543. 

V.   Keokuk  &  N.  W.    R.  CJo.,  62-751. 

Equity,  37.  lim.  of  Ac,  71, 72.  (Cit.,  6»- 
748.) 

V.  Miller,  51M34.    Parties,  282. 

Bozlene  v.,  51-828. 

Shaw  ▼.,  55-55. 

State  v.,  67-517. 

V.  Sykee,  70-525.    Ev.,  14,  148. 

Tomblin  v.,  46-190. 

V.  Woodbine,  61-83.    Mun.  Corp.,  228. 

Ballard  v.  Burrows,  51-81.    Convey.,  314. 

Hobart  v.,  31-521. 

V.  Koons,  1(M534.    Mortg.,  312. 

V.  Ridgley,  Mor.,  27.    Const.  L.,  139. 

Wakefield  v.,  4^-344. 

Ballenger,  State  v.,  10-868. 

BaUin  v.  Betcke,  11-204.  Bills  &  N.,  250. 
(at,  88-aO.) 

BallingaU,  State  t.,  42-87. 

Stone  v.,  41-291. 

BaUinger  y,  Davis,  29-512.  Ev.,599.  Prac., 
26a 

V.    Tarbell,  16-491.    Assignt,   3,    89. 

Judgts.,  451.  (Cit,  18-478;  20-81, 488 ;  21- 
606;  28-108;  26-292;  80-59;  35^26;  87- 
318;  40-125;  60-211.  Dist,  60-564.) 
Jurisd.,  112,  117.  (at,  l-iWOl ;  86-659 ;  42- 
842.)  J.  P.,  67.  Parties,  175.  (at,  22^84; 
58-61.) 

BaUoa,  Brunson  v.,  70-84. 

Gates  v.,  54-485. 

v.,  5^741. 

Hall  v.,  68-585. 

V.  Lucas,  59-22.    Equity,  12a 

Sutton  v.,  46-517. 

Swartz  v.,  47-188. 

Bahn  v.  Nunn,  63-641.  Appeal,  690,  790, 
890.  Courts,  159,  199.  Ezecu.,  6.  Judgts., 
116, 157.    Replevin.  106. 

Bahnear  v.  Otis,  4  Dillon,  558.    Equity,  245. 

BaliBeU  ▼.  Nosier,  1-588.  Appear.,  8.  (at. , 
8-587 ;  20-178.)    Plead.   (Cit,  4-358;  6-509.) 

Balwerk  v.  Durger,  6d-35a    Convey.,  151. 

Bamford,  Chapman  v.,  29-604. 

Jones  v.,  21-217. 

Banbury,  Edmonds  v.,  28-267. 

Bancroft,  aarke  v.,  18-320. 

V.  Merchants*  Dispatch,  etc.,  Co.,  47- 

262.    Carr.,  60,  66. 


Bancroft,  Ren  wick  v.,  56-597* 

v.,  69-116. 

Bane,  Ayres  v.,  89^ia 

Collins  v.,  84-885. 

Banf  ord  v.  Stein,  24-695. 

Bangs,  Cutler  v.,  40-694^ 

Bank,  Rhode  v.,  52-876. 

Bank  of   Carroll   v.  Taylor,   67-678.    Bills 

&  N.,  26. 
Bank  of  Illinois,  Lorimier  ▼.,  Mor.,  228. 
Bank   of    Indiana    v.     Anderson,     14-544. 

Mortg.,  245.    (Fol,  16-692.    at,  8&-808; 

34-394;     35-249;   47-682;    64-16;    66-788. 

Dist,  23-233;  89-202.) 
Bank  of  Monroe  v.  Anderson  Bros.  Mining. 

etc.,  R.  Co.,  65-692.    Bills  &  N.,  872.    In- 
structions, 152.    Suretyship,  15,  20. 

V.  Gifford,  65-64a    Injuna,  171. 

Bank  of  Montreal  v.  Chicago,  C.  &  M.  R.  Co., 

48-518.    Receivers,  46. 
Bank  of  Old  Dominion  v.  Dubuque  &  P.  B. 

Co. ,  8-277.    Trusts,  109.    (at ,  16-298 ;  18- 

237;  22-20;  37-832.) 
Bank  of  Pittsburg,  Death  v.,  l-88a 
Bank  of  Red  Oak  v.  Orvis,  40-832.    Bills  & 

N.,  186,  217.    (Cit,  68-7ia) 
V. ,  4!&-697.    Bills  &  N.,  210,  227, 

289. 
Bankhead   v.  Brown,   26-640.     Const.    L., 

180,  181,  885.    (Cit,  27-48;  87-125;  62-280; 

63-3a)    Highways,  6,  8.  (Dist,  89-686.) 

V.   Des  Moines    Ins.  Co.,  70-887.    In- 
surance, 6a 

Banks  v.  Rodenback,  64-696,    Ezeco.,  178. 

(Dist,  59-45a) 

State  v.,  43-595. 

Woods  v.,  34-599. 

Bannigan  v.  Central  Iowa  R.  Ca,  68-671. 

Venue,  119. 
Bannon  v.  Bean,  9-396.    Stat  of  Fr.,  58. 

(Cit,  50-531;  65-222.) 
Banta   v.  Wood,  32-469.    Jurisd.,  180,  181. 

(Fol. ,  48-198.     Cit ,  88-182 ;  48-105.)   Orig. 

Not,  130,  141. 
Barbee  v.  Hamilton,  67-417.    Estop.,  104. 
Barber,  Burnham  v.,  70-87. 
Chariton  v.,  54-360. 

V.  Farr,  54-57.    Tax.,  115,  26a    (Cit, 

65-112.) 

Goldsmith  v.,  58-296, 

King  v.,  61-674 

V.  Lyon,  15-87.    Mortg.,  262.    (Git,  27- 

220;  62-702.)    Notice,  116. 


692 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Barber  v.  St.  Louis,  K.  C.  &  N.  R.  Ck).,  48-228. 

Courts,  07, 102.    (Cit.,  58-583.)    Stat,  14 

V.  Swan,  4  G.  Gr.,  852.    Attach.,  89,  97. 

Taylor  v.,  2  G.  Gr..  850. 

V.    Tryon,    41-849.    Execu.,    228,    224. 

(FoL,  48-77,) 

V. ,  47-700. 

Union  Nat.  Bank  v.,  56-559. 

V.  Webster,  10-593. 

Barcroft  v.  Haworth,  29-462.    Contracts,  11. 

(Cit,  58-885.)    Partnership,  46,  61. 
Bardsley  v.  Hines,  88-157.    Grig.  Not.,  115. 

(Cit,  46-71;  62-824;  6^-699.) 
Bardwell   v.    Clare,    47-297.    Appeal,    827. 

(FoL,  64r^.    Cit,  55-736 ;  60-406 ;  66-478.) 

Instructions,  257. 
Bare,  Keller  v.,  62-468. 

Moore  v.,  11-198. 

V.  Wright,  23-101.    Costs,  22. 

Barenstein,  State  Center  v.,  66-249. 
Barge,  Osborne  v.,  29  Fed.  Rep.,  725. 
Barge  Lady  Franklin,  West  v.,  2-522. 
Barger,  Chapman  v.,  4  Dillon,  557. 

V.  Farris,  84-228.    Plead.,  658. 

Barhydt  v.  Bonney,  55-717.    Ev.,  671.    (at., 

60-730;  65-426.) 
V.  Burgess,  46-476.   Equity,  217.    Landl. 

&T.,  18,  14.    (Cit.,  62-413.) 

V.  Perry,  57-416.    Fraud.  Conv.,  149. 

BarkduU  v.  Callanan,  88-891.    Plead.,  766. 

Venue,  80. 
Barker  v.  Brink,  4  G.  Gr.,  59.    Bills  &  N.,  178. 
V.  ,  5-481.    Tender,  11.    (Cit,  11- 

31;  86-688;  87-178.) 
V.  Brown,  15-70.    Appeal,  476.    (Cit., 

22-266;    81-259;    41-521.)    Arbitr.     (Cit, 

21-113.)    Contracts,  141. 

V.  Davis,  86-692. 

V.  Guilliam,  5-510.    Pai*ties,  35.    Stat. 

of  Pr.,  89. 

Johnson  v.,  57-32. 

Patrick  v.,  85-451. 

V,  Kuhn,  88-892.    Appeal,    241,    404. 


Convey.,  806,    850.    (Cit.,  89-625;  40-313. 
Dist.,  51-828.)    Ev.,  1115. 

—  V.  Perry,  67-146.    Ev.,  16,  808,  809,  811. 
Prac.,  115. 

—  V.  RoUins,  80-412.    Homestead,  195,  202. 


(FoL,  53-176.) 

V.  Webster,  10-693.    Bills  &  N.,  221. 

Barkley,  Butler  v.,  67-491. 

Barlow    v.    Brock,    25-808.    Agency,    185. 

Appeal,  167,  182.    (Cit.,  85-490,  494.) 


Barlow  v.  Buckingham,  68-169.   Alt  of  Inst. , 

18.    Ev.,  728,  1062.    Judgte.,  108. 
V.  Chicago,  R.  L  &  P.  R.  Co.,  29-276. 

Convey.,  158,  178,  179,  206.    Easem't,  28. 

(Cit. ,  82-71 ;  45-576 ;  57-680.    Dist.,  62-754.) 

Lim.  of  Ac,  278.    Railr.,  125. 

Hunger  v.,  89-589. 

V.  McKinley,  24r-69.    Convey.,  287,  206, 


297.    (Cit,  60-259.)    Raik.,  114. 

—  V.  Scott's  Adm'rs,  12-68.  Appeal,  694. 
BUls  &  N.,  848.  (Ezpl.,  1&-572.)  Intox. 
Liq.,  281. 

—  Wads  worth  v.,  68-599. 

—  State  v.,  50-701. 
v.,  60-572. 


Barmby,  Lewis  v.,  14-88. 

Barnes  v.  Anderson,  19-70.    Default,  46,  96. 

Equity,  202. 

Baldwin  v.,  89-702. 

V.  Barnes,  59-456.    Divorce,  106. 

V.  Cavanagh,  58-27.    Execu.,  65,  42L 

(Cit.,  6^-686.)    Suretyship,  129. 

Citizens'  Bank  v.,  70-412. 

Clark  v.,  7-6. 

V.  Davis,  2-160.    Venue,  1. 

V.  Ennenga,  53^97.    Atfy,  58.    Plead., 


400.    (at,  56-144.) 

—  V.  Fox,  61-18.    Highways,  86,  68,  72. 

—  V.  Gay,  7-26.    Est  of  Dec,  298.    (Cit, 
14-442;  16-456:  17-519;  44-652.) 

—  (Joodenow  v.,  40-561. 

—  V.  Greene,  80-114.    Tender,  86.    (CSt, 
57-102;  62-417.) 

—  V.  Hayick,  15-602.    Appeal,  204.    (Cit, 
17-580;  18-^87;  25-262;  27-818.) 

—  Hubbard  v.,  29-289. 

—  V.  Independent  Dist.,  51-700,    Appeal, 


735. 

—  Johnson  v.,  69-^1. 

—  V.  Kavanagh,  53-27. 

—  Low  v.,  60-240. 

—  V.  McDaniels,  85-381.    New  Tr.,  88. 

—  V.  Marion  County,  54-482.  OflScers, 
200. 

—  V.  Marshall  County,  56-20.  Mun.  Corp.,. 
987.  Railr.,  47,  48.  (Cit,  59-606;  60-56.) 
Tax.,  358. 

—  V.  Newton,  46-567.  Ev.,  849.  Jurors, 
22.  Mun.  Corp.,  629.  (Cit,  58-236.)  Prac., 
75.    (Cit,  62-683.) 

—  Ockendon  v.,  48-616. 

—  Tresoott  v.,  46-644. 
v.,  51-409. 


TABLE  OF  CASES. 


693 


References  are  to  titles  and  sections. 


Barnes,  WUtse  v.,  46-210. 

Bamett  t.  Mendenball,  42-296.    Homestead, 

188.    (Fol.,  46-250.    at.,  59-484;  66-669; 

67-100.) 
V.    Nelson,    46-495.      (8.    C.    54-41.) 

Mortg.,  76. 

V. ,  54-41.    Mortg.,  114-117,  864. 

Barney  v.  Barney,  14-189.    Actions,  72,  901, 

902.     Divorce,  92,  100.    (Cit,  26-876.) 
■^ —  Bean  v.,  10-498. 
V.  Buena  Vista  County,  83-261.    Mun., 

Corp.,  889,  948.    Plead.,  783. 
V.  Chittenden,  2  G.  Gr.,  165.    Attach. 

(Cit,  86-319.)    Ev.   (Cit.,  4  G.   Gr.,  512.) 

Jurisd.,  96.  (Cit.,  17-273.)  Pub.  Lands,  142. 

Trusts,  76,  77.     Wills,  67. 

V.  Ivins,    22-163.      Convey.,   102,    231. 


(Cit.,  30-529.) 

Johnson  v.,  1-531. 

V,  Kec^uk,  4  Dillon,  598.    Mun.  Corp., 

859. 
V. ,  94  U.  S.,  324.    Mun.  Corp.,  359. 

Waters,  21. 
V.  Little,  15-527.    Record.  Acts,  20-23, 

26.     (at,  15-519;  16-237;  24-407;  25-98; 

44-647;  69-54.     ExpL,  19-561.) 
V.  McCJarty,  IJWIO.    Appeal.    (Cit,  31- 

452.)    Record.  Acts,  20,  21,  25,  69.    (at., 

15-682;  16-237;  25-188;  86-214;  56-81;  59- 

532.) 
V.Miller,  18-460;  Convey.,  231.    (Fol., 

22-164.)    Partition,  18.    Pub.  Lands,  143. 
V.   Myers,    28-472.     Mortg.,    178,    180. 

(at,  42-630.) 

Nightingale  v.,  4  G.  Gr.,  106. 

Telford  v.,  1  G.  Gr.,  575. 

Barnhard  ▼.  Cappess,  59-85. 

Bamhart    v.    Farr,    55-366.      Appeal,  811. 

Excep.,  64 
Bamhill,  McDonald  v.,  58-669. 
Bamnm,  Groneweg  v.,  70-763. 

Thompson  v.,  49-392. 

Barr,  Brock  v.,  70-890. 

V.  Cannon,  69-20.    Chat.  Mortg.,  32, 103. 

Ezecu.,82.    Notice.  117.    Record.  Acts,  47. 

V.  Hack,  46-808.     Ev.,  1221.    Plead., 

557,558.    (Fol.,  54-85.    Cit,  65-29.    Dist, 
62-389.)    Slander  &  L.,  22,  84. 

V.  Oskaloosa,  45-275,    Highways,  87. 

Mun.  Corp.,  392,  393,   405.    (Cit.,  46-398; 
47-508;  54^569;  57-408.)    Railr.,  199. 

Y.  Patrick,   52-704      {S.   C,    59-135.) 

Judgts.,  888.    Vendors,  18. 


Barr  v.  Patrick,  59-134.    Tax..  371,  396,  552. 

V.  Van  Duyn,  45-228.  0>ntracts,  578,  581. 

Barrackmore,  State  v.,  47-684. 
Barrall,  Dumont  v.,  19-567. 
Barrett,  Allison  v.,  16-278. 

Austin  v.,  44-488. 

Baugh  v.,  69-495. 

V.  Blackmar,  47-565.     Mortg.,  104,  406, 

438, 457, 489.    (at,  49-108 ;  57-163 ;  62-613. 

Dist,  62-613.) 

Blake  v.,  61-79. 

V.  Brooks,  21-144.   Mun.  Corp.,  452,  852- 

865.    (Cit,   26-269;    3^188,    565;   40-296. 

Dist,    21-413;  42-60.)    Pub.    Lands,    148, 

150,  184.    (at,  24-189;  28-86;  43-444;  51- 

485;  60-626.) 

Burlington  University  v.,  22-60. 

Davis  v.,  64-684. 

V.  Dean,  21-428.    Contracts,  25.    (Cit, 

88-587;   40-168.)    Tender,    18.     Vendors. 

160.    (at.,  45-692.) 

District  Tp  v.,  47-110. 

Eikenburg  v.,  10-593. 

V.   Garragan,   16-47.    J.  P.,  185,  138. 

(Cit,  28-248;  83-156;  41-874) 

V.  Holmes,  102  U.  S.,  651.    Tax.,  862. 

V.  Love,  48-103.    (S.  C,  102  U.  S.,  651.) 


Equity,  228.  Lim.  of  Ac,  269.  Real  Prop., 
16.  Stat,  62.  Tax.,  889,  847,  862.  (at., 
51-448, 450;  58-510;  54^835;  55-291 ;  64-195; 
65-124;  66-127.) 

—  Lucas  v.,  1  G.  Gr.,  510. 

—  Notson  v.,  1  G.  Gr.,  802. 

—  Rand  v.,  66-781. 

—  Rindskoff  v..  11-172. 
v.,  14-101. 

—  Smith  v.,  Mor.,  492. 

—  State  v.,  8-536. 

—  Summers  v.,  65-292. 

-— V.  Wheeler,  66-560.    Plead.,  188.    Sales^ 
195. 

—  Williams  v.,  62-637. 


Barrick,  Bremer  County  v.,  18-390. 

Richardson  v.,  16-407. 

Barron,  Burke  v.,  8-182. 

V.  Burnside,  121  U.  a,  186.    Courts,  111. 

V.  Easton,  3-76.   Contracts,  184.  Equity. 

14    (Cit,  21-334)     Vendors,  99.     (Dist., 

11-588.) 
Barrows  v.  Harrison,  12-588.    ChaA,  Mortg., 

70.    Sales,  48. 

Lyon  v.,  18-428. 

Barry,  Bernard  v.,  1  G.  Gr.,  388, 


694 


TABLE  OF  CASES. 


Bef  erenoee  are  to  titles  and  sections. 


Barry,  Wolfenden  v.,  65-958. 

Bartemeyer  v.  Iowa,  14  WalL,  26.  Courts,  71. 

BartheU  v.  Roderick,  8^^17.  Equity,  187. 
(Diflt.,  57-100;  61^27.) 

V.  Syverson,  54^160.    Mortg.,  66,  67,  85. 

151. 

Barthol  v.  Blakin,  84r452.  BiUs  &  N.  (at., 
41-622 ;  50-451.)    Plead.,  82,  779. 

Bartholemew,  Rowley  v.,  37-874. 

Bartholomew  v.  Merchants'  Ins.  Co.,  25-507. 
Agency,  88, 217.  E^stop.,  15.  Insurance,  224. 
(Cit.,  42-47;  60-568;  70-695.) 

Simpson  v.,  64-757. 

Bartle  v.  Breniger,  87-189.    Contracts,  68. 

-. —  V.  Curtis,  68-202.  Judgts.,  542.  Vend- 
ors, 120. 

V.  Des  Moines,  87-635.     Appeal,  676, 

866.    (Cit.,  48-676.) 

V.   ,   88-414.      Excep.,  48.      Mun. 


Corp.,    172.     (Cit.,    40-646;    69-142,    148. 
Dist.,  68-123.)    Plead.,  86. 

—  V.  Phelps,  89-498.    Agency,  175. 

—  V.  Plane,  68-227.    J.  P.,  112,  298. 

—  Springer  v.,  46-688. 

—  Wallace  v.,  21-346. 


Bartlet,  Abrahams  v.,  18-513. 
Bartlett  v.  Brown,  29-591. 

Carskaddon  v.,  63-180. 

V.  Dubuque  &  S.  C.   B.  Co.,   20-188. 

Railr. ,  810.    (Cit. ,  21- 103, 105,  376 ;  26-652. 

Dist.,  87-128;  4a-209.) 

V.  Gaines,  11-95. 

McDowell  v.,  14-157. 

Nesbittv.,  14-485. 

Paddock  v.,  68-16. 

Bartmeyer,  State  v.,  81-601. 

Barton,  Coutch  v.,  Mor.,  854. 

V.  Faherty,  8  G.  Gr.,  827.    Crim.  L., 

879.    Sales,  190.    (Cit.,  5-292.) 

Hamilton  v.,  20-505. 

V.  Holmes,  16-252.     New  Tr.,  2a    (Cit 

20-14;  20-204;  81-213;  32-518;  36-35;  88- 

597.)    Slander  &  L.,  51.    (Cit,  22-245;  25- 

12;  88-15 ;  38-661 ;  68-402.) 
V.    Smith,    7-85.      Garnishment,    154. 

(FoL,  15-870.)    Plead,,  440. 

V.  Smith,  66-75.    Stat  of  Fr.,  97. 

V.  Thompson,  46-8a     (a   C,  56-571.) 

Ev.,  851.      (Cit,  55-684;    56-16,   162,545; 

58-29,  197.    Dist.,  4&-593;  52-464.) 

V. ,  66-671.  Appeal,  978.  Ev.,  74, 851. 

V.   ,    66-526.      Attach.,    182,   232. 


Bartmflfv.  Remey,  15-257.    Stat,  84,   128. 

(Cit,  18-295;  21-654;  26-847;  80-286,  278; 

87-^69,  422,  625;   40-116;  44-288;  45-92; 

69-615.)    Tax.,  326. 
Barz,  Yerger  v.,  56-77. 
Basal,  McCormick  v.,  46-285. 

v.,  50-528. 

Bascom,  McLaughlin  v.,  88-660. 

BasGomb,  McLaughlin  v.,  86-593. 

Bass  V.  Hanson,  ^-563.   Prac,  197, 199.  (dt, 

25-218.) 

Landreth  v.,  12-606. 

Oliver  v.,  80-90. 


Bassett,  Brett  v.,  63-340. 

Bassil  V.  Loffer,  38-451.    Est.  of  Dec,  497. 

(Cit,  44-546.) 
Bateman,  Bruner  v.,  66-488. 

Pipe  v.,  1-869. 

v.  Sisson,  70-518.    J.  P.,  169. 

State  v.,  52-604. 

Bates  V.  Bates,  27-110.    Plead,,  310.    Willa, 

20,  21,  41.    (Cit,  5^201;  62-166.) 
V.  Chicago  &  N.   W.   R.  Co.,   19-260. 

Jurisd.,  169.    (Expl.,  81-439.) 

Currier  v.,  62-527. 

Daniels  v.,  2  G.  Gr.,  151. 

v.  Dunham,  58-808.    Guardianship,  14. 


(Cit,  66-362.) 

—  Hintrager  v.,  18-174. . 

—  V.  Independent  School  IMst,  25  Fed. 
Rep.,  192.    Mun.  Corp.,  139. 

—  V.  Kemp,  12-99.  (S.  C,  1^228.)  Bills 
&  N.,  398,  399.  (Cit.,  12-65.)  Plead.,  869. 
(Cit,  29-811.) 

—  V.  ,  18-223.    Appeal,  992.    BlUb  & 

N.,  403,  408,  409.     (EzpL,  3^-510.) 

—  McClur©  v.,  12-77. 

—  Nugent  v.,  51-77. 

—  V.  Officer,    70-843.     Ev.,    1016,    1065. 


Suretyship,  105. 


WiUs,  9,  11. 

Rice  v.,  6^-398. 

V.  Robinson,  8-8ia     Attach.,  14,   18. 

Att»y,  18.    (Cit,  9-419.)    Plead.,  243. 

V.  Ruddick,  2-428.  Eiquity,  257.  Mortg.. 

175-177,366.  (FoL,  16-896.  Cit,  10-880;  20- 
58 ;  27-216 ;  28-478 ;  80-272 ;  47-671 ;  67-801.) 

State  v.,  28-96. 

Sykes  v.,  26-521. 

Batie,  Suttle  v.,  1-141. 

Battell  V.  Lowery,  46-49.  Appeal,  54.  Gar- 
nishment, 160.    Judgts.,  18. 

Battelle  v.  Bridgman,  Mor.»  868.  Judgts. 
(Git.,  7-140.) 


TABLE  OF  CASES. 


695 


References  are  to  titlee  and  sections. 


Battem,  Welch  v.,  47-147. 

Battifl  V.  McCord,  70-46.  Prac.,385.  Sales,  60. 

Bander  v.  Hinckley,  00-185.    Reference,  47. 

Baudouine  v.  Grimes,  64-870.  Agency,  29. 
(at.,  65-606.) 

Bauer,  Houghton  y.,  70-814. 

Baogh  y.  Barrett,  69-495.  Courts,  52.  Ex- 
ecu.,  189. 

Duke  v.,  62-757. 

Hurber  v.,  48-514. 

Rowley  v.,  33-201. 

Baughman,  State  v.,  20-497. 

Baughn,  Oarey  v.,  36-540. 

Mischke  v.,  52-528. 

Baum,  Marshall  County  v.,  58-528. 

Baumer,  Patterson  v.,  48-477. 

Shannon  v.,  10-210. 

Baumon,  State  v..  52-68. 

Banrose  y.  State,  .1-874.  Const.  L.,  85. 
(Cit.,  2-221;  4-354;  21-156.)  Crim.  L. 
(at,  4-840;  14-445.) 

Baoaerman,  Tufts  y.,  46-241. 

Baxter  y.  Bishop,  65-582.    Contracts,  41. 

T.  Kenyon,  26-608. 

y.  Ray,  62-336.    Courts,  126.    Execu., 

117.    Prac.,  108. 

Bay,  Alley  v.,  ^-509. 

y.  Harnett,  58-844.    Execu.,  802. 

Bayless  y.  Powers,  62-^1.    Est.  of  Dec.,  148. 

(at.,  68-686.    Dist.,  70-299.)    Execu.,  25. 
Baylies,  McGregor  y.,  19-48. 

y.  Polk  County,  58-857.    Att'y,  105. 

BaylisB  y.  Dayis,  47-340.    Prac.,  147.    Sales, 

28.    (at.,  49-397;  64-286.) 
Dayis  y.,  51-435. 

V.    Hennessey,    54-11.     Appeal,    969. 

Saltfi,  220.    (Cit.,  68-103.) 

y.  Murray,  69-290.    Ey.,   187.    Plead., 

641,642. 
y.  Pearson,  15-279.    Agency,  116.    Bills 

&N.,176.    (at..  35-540.    Dist.,  15-468;  48- 

511.)    Lim.  of  Ac,  212,  218. 

y.  Street,  67-627. 

y.  Superyisors,  5  Dillon,  549.    Dedica- 


tion, 69. 
y.  Swift,  40-648.    Corp. ,  186, 188.    (Cit. , 

60-891;  61-97.) 
Bays  y.   Herring,  51-286.    Contin.,   62,  65. 

Ev.,  78,   148,  866,  957,   1148,    1168,   1266. 

(Cit.,    5^-218;     56-18;     69-244;     68-744.) 

Plead.,  814.    Prac.,  195. 
V.  Hunt,  60-261.    Appeal,   261.    Ev., 

1158, 1266.    Blander  &  L.,  7. 


Beach,  Fockler  v. ,  82-187. 

Oakson  v.,  36-171. 

Beadle,  Adams  v.,  43-579. 

y.,  47-439. 

Davies  v.,  37-390. 

Ferguson  v.,  30-477. 

Lloyd  v.,  43-659. 


Seal  V.  Blair,  33-318.  Convey.,  221.  Ev., 
582.  Execu.,  248.  Trusts,  79, 82, 83.  (Cit., 
40-387;  43-293.) 

y.  Stone,  22-447.  Appeal,  240,  271.  In- 
structions, 242.    New  Tr.,  67,  180. 

Street  v.,  16-68. 


Beale,  Adams  v.,  19-61. 

Mallet  v.,  66-70. 

Morse  v.,  68-468. 

Bealer,  Newton  v.,  41-334. 

BeaU  y.  West,  13-61.    Judgts.,  41,  429. 

Beals,  Van  Patton  v.,  46-62. 

Beam,  Harris  v.,  46-118. 

Beaman,  Goodrich  v.,  37-568. 

Bean,  Bannon  v.,  9-395. 

y.  Barney,  10-498.     Chat.  Mortg.,  128. 

Garnishment,  95,  155.    (Fol.,  15-370.) 
y.  Board  of   Supervisors,  51-53.    Mun. 

Corp.,  826.     Schools,  111. 
.  y.  Briggs,  1-488.     Bills  &;  N.,   4,  275. 

(Cit,  11-86;  61-44.     Dist.,  18-487.) 
V. ,  4-464.      Ev.,  564.    (Cit.,  5-864; 

29-505 ;  31-114 ;  32-560 ;  38-242 ;  46-541.) 

Chicago,  M.  &  St.  P.  R.  Co.  v.,  69-257. 

Conger  v.,  58-321. 

Gray  v.,  27-221. 

Sadler  v.,  37-439. 

v.,  38-684. 

Sloatv.,  47-60. 

Umbarger  v.,  15-256. 


Bear  v.  Burlington,  C.  R.  &  M.  R.  Co.,  4a- 
619.    Execu.,  849.     Mech.  lien,  101,  124. 

Beard  v.  Delaney,  35-16.  Dam.,  301. 
Vendors,  112,  113. 

Fishery.,  32-346. 

v.,  40-625. 

V.  Smith,  9-50.    Mun.  Corp.,  978.    Re- 


plevin.   (Cit.,  11-92.) 
Beardshear,  Slocum  v.,  11-79. 
Beardsley  y.  Bridgman,  17-290.     New  Tr., 

117.    Plead.,  124,  572.    Slander  &  L.,  27, 

83.    (Cit.,  18-301,  387;  29-491;  80-77;  33- 

14;  38-362,461;  45-642.) 

Pitsinowsky  v.,  37-11. 

Bearinger  v.  O'Hare,  26-259.    Animals,  19. 
Beasley  v.  Cooper,  42-642.    Default,  56. 


^ 


696 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Season    t.    Jonason,     14-399.    Excep.,    2. 

(Cit.,  81-181.) 
Beath,  Stinenian  v.,  86-73. 
Beatty    v.    Central   Iowa   R.    Co.,    58^342. 

RaUr.,  822,  640,  641. 
V.  Gregory,  17-109.    Ev.,  741.    Landl. 

&  T.,  85.    (Cit.,   17-157;   18-190;  21-401; 

39-104 ;  40-455 ;  55-56. )    Real  Prop.,  110. 

McCoid  v.,  12-299. 

State  v.,  61-807. 

White  v.,  64-381. 


Beaubien,  Tnlly  v.,  10-187. 

Beaver,  Cecil  v.,  28-241. 

Merrill  v.,  46-646. 

Walker  v.,  50-504. 

Beaver  Valley  Bank  v.  Cousins,  67-310. 
Agency,  167.    Ezecu.,  70. 

Beazan  v.  oiCason  City,  58-233.  Instruc- 
tions, 214.  Mun.  Corp.,  630.  New  Tr., 
118. 

Bebb  V.  Preston,  1-460.  (S.  C,  3-326.)  Ap- 
peal, 65.  (Cit.,  11-137.)  Assignment.  (Cit., 
8-101;  11-152.)  Garnishment,  149.  (Cit., 
2-157;  9-245.) 

V. ,  3-325.  Garnishment,  114.  Plead., 

828.     (Cit.,  4^59;  7-425;  11-70.) 

Bechtel.  Lyman  v.,  55-437. 

Bechtell,  Lyman  v.,  58-755. 

Beck  V.  Beck,  64-155.  Est.  of  Dec,  381. 
(Cit.,  69-210.) 

Enders  v.,  18-86. 

Hamline  v.,  13-602. 

Iowa  Falls  &  S.  C.  R.  Co.  v.,  67-421. 

Reed  v.,  66-21. 

White  v.,  64-122. 

Becker  v.  Becker,  45-239.  Ev.,  1S75.  In- 
structions, 252.     (Cit.,  54-131.) 

V. ,50-139.  Appeal,  651, 980.  Courts, 

258.    Crim.  L.,  1706.    Plead.,  321. 

V.  Betten,  39-668.    Intox.  Liq.,  40,  216. 

Larum  v.,  28-590. 

Sieben  v.,  5&-24. 

State  v.,  20-438. 

v.,  2^597. 

Tuttle  v.,  47-486. 

Wheeler  v.,  68-728. 

Becket  v.  Iowa  Improvement  Co.,  63-337. 
Agency,  179. 

Beckman,  Keen  v.,  66-672. 

v.  State,  4r452. 

Street  v.,  48-496. 

Beckwell,  Foote  v.,  84-492. 

Beckwith,  Boardman  v.,  18-293. 


Beokwith  v.  Dargets,  18-803.    Parties,  189, 

183.    (Cit.,  26-567;  32-77;  85-24;  41-455; 

50-324.) 
Bed  well  v.  Gephart,    67-44.    Judgts.,    261. 

Suretyship,  89. 
Beebe    v.   Beebe,   10-188.     Divorce,   27,   28. 

(Cit.,  13-268;  1^-36;  23-437;   53-515;  60- 

899.) 

V.  Brown,  4  G.  Gr.,  406.    Plead.,  191. 

Everett  v.,  37-452. 

Friend  v.,  3-279. 

Goddard  v.,  4  G.  Gr.,  126. 

V.  Rogers,  3  G.  Gr.,  319.    Partnership, 


71. 


V.  Stutsman,  5-271.    Instructions,  116. 


(Cit.,  10-119;  65-704.)    Waters,  87. 
—  Taylor  v. ,  27-564.  • 


Beebee,  Corbin  v.,  86-886. 

Beecher  v.  Board  of  Supervisors,  60-588. 
Const.  L.,  812.    Tax.,  207. 

V.  Clay  County,  52-140.    Lim.  of  Ac, 

119,  235.  (Cit,  62-32;  64-449;  66^14.) 
Mandamus,  25.  Tax.,  860,  861.  (Cit.,  66- 
130.) 

Beed,  Moline  Scale  Co.  v.,  52-807. 

Pitt's  Sons  Mfg.  Co.  v.,  69-547. 

Beedy,  Pennington  v.,  50-85. 

Beeker,  Dargin  v.,  10-571. 

Beem,  Warner  v.,  86-385. 

Beems  v.  Chicago,  R.  L  &  P.  R.  Co.,  58-150. 
Appeal,  216.  Dam.,  220,  227.  Ev.,  28,  24, 
40,  182.  (Cit.,  64-259.)  Instructions,  126. 
Negl.,  139.  (Cit.,  64r-606,  616.)  New  Tr„ 
168,  175.    Raihr.,  583,  615.    (Cit.,  69-156.) 

V. ,  67-485.    Negl.,  187.    Raih-.,  648. 

Beerkle  v.  Edwards,  66-750.    Stat,  of  Fr.,  33. 

Beers,  Fyffe  v.,  18-4. 

Beesett,  Brown  v.,  13-186. 

Beeson  v.  Chicago,  R.  L  &  P.  R.  Co.,  6^178. 
Appeal,  852.  Carr.,  182,  184.  Railr.,  785, 
736. 

First  Nat.  Bank  v.,  48-710. 

Humphry  v.,  1  G.  Gr.,  199. 

V.  Hunt,  26-489.    Contracts,  481. 

Iowa  County  v.,  55-262. 

V.  Johns,  59-166.    Tax.,  8,  181,  192,  60a 

(Cit.,  70-91.) 

Tracy  v.,  47-155. 

Beezley  v.  Burgett,  15-192.  Est.  of  Dec,  53. 
(Cit.,  16-5;  35-156,  550.)    J.  P.,  816. 

Behrens  v.  Gei-mania  F.  Ins.  Co.,  64-19.  In- 
surance, 89,  90, 115,  1 18. 

V. ,  68-26.    Ev.,  852. 


TABLE  OF  CASES. 


697 


References  are  to  titles  and  sections. 


Behrens  v.  McKenzie,  23-338.   Ontracts,  164. 

(Cit,  27-536;  44r-234;  5(f-lT7;  68-74.    Dist., 

43-536.)  In  June,  157, 167, 16a  (Cit.,  25-51 ; 

34-123;  4Sh-83;  62-588.) 
Beiderbecke  v.  Merchants'  Dispatch  Trans- 
portation Co.,  89-500.    £v.,  658. 
Beidler   v.  Shallenberger,  42-203.     Plead.. 

85. 
Beidman  ▼.  Goodell,  56-592.    Agency,  222. 

(Cit,  58-807.) 
Beighler,  Wilson  v.,  4r427. 
BeUer,  Sobey  v. ,  28-828. 
Belair  v.  Chicago  &  N.  W.  R.  Co.,  48--662. 

Appeal,  416.     Dam.,  260.    £v.,  894,  895, 

897.    (at.,  5^-557;  6^-490;  65-510;  69-454.) 

Baih-.,  526. 
Belden  v.  Hann,  61*-42.    Bills  &  N.,  280. 

Johnston  v.,  49-801. 

Selz  v.,  48-451. 

Belding  v.  Torrence,  89-516.    J.  P.,  154, 157, 

278,  274.    (Cit.,  47-176;  50-29a) 
Belknap,  Bills  v.,  86-583. 

v.,  88-225. 

Bracket  v.,  40-704. 

v.,  41-592. 

Stevenson  v.,  6-97. 

Bell,  Alverson  v.,  18-808. 

V.  Burlington.  68-296.     Dedication,  25. 

Mun.  Corp.,  352. 
T.  Byerson,  11-233.   Appeal,  871.  Plead., 

292.    Sales,    137.    (Cit.,    48-562;    67-551; 

68-515.) 
V.  Chicago,   B.   &  Q.   R.   Co..   64-331. 

Contin.,   15,    64.    Ev.,  651.    Plead.,  279. 

Raih-.,  469.    (Cit.,  68-506.) 

Eldredge  v.,  64-125. 

Erickson  v.,  53-627. 

V.  Evans,  10-353.    Ackgt.,  5,  11.    (Fol., 

12-355.     at.,   35-62.)    Record.    Acts,    75. 

(Cit,  15-497;  16-238;  17-78;  18-151;  20- 

128,  860;  28-231;  24-405;  26-291,  506;  Sa- 

100;  40-658;  59-842.) 
V.  Foutch,  21-119.    (See  21-145.)    Mun. 

Corp.,  452,  852,  853,  857.    (Cit,  24-350;  26- 

269;  82-565;  40-296,  897.     Dist,  21-413; 

42-60.)    Pub.  Lands,  184. 

V.  Hall,  4  G.  Gr.,  68.    Execu.,  848. 

Mahaney  v.,  42-388. 

V.   Mahin,   69-408.      Alt  of  Inst.,   20. 

Contracts,  806.    Bills  &  N.,  64. 

Patterson  v.,  25-149. 

V.    Perry,    43-868;   Judgts.,    452,    470. 

(Cit,  53-121;  55-143.    Dist,  60-211.) 


Bell  V.  Pierson,    Mor.,    21.      Appeal,   655. 

Jurisd.,  16.    (Cit,  4r-172.) 
V.  Rowland,  9-231.  Appeals.    (Cit,  21- 

837.) 

State  v.,  29-316. 

v.,  49-440. 

« —  V.  Thomas,  2-384.    Record.  Acts,  116. 

(Cit,  5-104;  ia-458.) 

Van  Horn  v.,  11-465. 

Watson  v.,  87-640. 

V.  Weddington,  54-561.    Officers,  210. 

BeUamy  v.  Doud,  11-285.  Appeal,  470.  (at, 

2^266;  3^-596.) 
Bellar,  Van  Horn  v.,  20-255. 
Beller  v.  Marchant,  30-850.    Contracts,  158. 

(at,  89-870.) 
Bellmeyer   v.    Independent    Dist.,    44-564. 

Mun.  Corp.,  26.    Schools,  52,  68,  64,  71. 
Bellows  V.  District  Tp,  70-820.    Plead.,  18. 

Prac,  134.    Schools,  67-^9. 
V.  Tod,  52-359.    Equity,  177.    Excep., 

154. 
V.  Todd,  84-18.    Ev.,  589.    Pub.  Lands, 

11,  34,  130. 
V. ,  89-209.    Convey.,  215.    Corp., 

85,  208.    Pub.  Lands.  53. 
Bel2or  V.   Logan.  32-322.    Prac.,  256,  264. 

Reference,  86. 
Bement,  Dinning  v.,  54-156. 
Bemis  v.  Wocllworth,  49-840.    Prac.,  217. 
Benbow  v.  Iowa  aty,  7  Wall.,  818.    Man- 
damus, 87. 
Benedict,  Dunham  v.,  1  G.  Gr.,  74. 

GetcheU  v.,  57-121. 

Grove  v.,  69-846. 

V.  Hunt,  3^27.    Mortg.,   212.    Plead., 

422,  584,   942.    (Cit,  8^79;   87-850,  424; 

40-354.)    Prac.    (at.,  50-880.) 

State  v.,  54-753. 

Tod  v.,  1&-591. 

V.  Weston,  Mor.,  490. 


Beneke,  State  v.,  9-203. 

Benepe,  Thompson  v.,  67-79. 

Benge,  Border  v.,  12-880. 

State  v.,  61-658. 

Benham  v.  Chamberlain.  89-858.  Home- 
stead, 83, 87.    (Cit,  59-685 ;  66-668 ;  69-755.) 

V.  State,   1-542.    Crim.   L.,  243,   1087, 

1238,  1289.  (Cit,  8-418, 418;  5-371;  7-258, 
408;  10-150.  818;  66-264.) 

State  v..  23-154. 

Benjamin  v.  District  T'p.,  60-648.  Man> 
damns,  9,  54.    Schools,  114,  185,  186. 


698 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Benkert  v.  Jacoby,  86-273.  Wills,  115.   (Cit., 

63-127.) 
Benn  v.  Null,  65-407.     Negl.,  77. 
Banner,  Mackemer  v.,  1  G.  Gy.,  157. 

Perry  v.,  Mor.,  340. 

Bennet  v.  Strait,  63-620.    Fraud.  Conv.,  56. 
Bennett  T.  Bevard,  6-82.    lim.  of  Ac,  28. 

(Cit.,  6-115 ;  19-58 ;  20-885.)  Stat.,  5.    (Cit. , 

6-115;  12-811;  60-81.) 

V.  Burton,  44-550.    Execu.,  214. 

V.  Carey,  57-221.     Appeal,   915,    978. 

(at,  «^78.)    Venue,  68,  130,  184.      (at., 

60-79.) 
V.  Davis,  Mor.,  864.    Ezoep.  (Dist.,  60- 


98.) 


—  V.  District  Tp.,  58-687.  Schools,  89,  97, 
98. 

—  V.  Fisher,  26-497.  Const.  L.,  166. 
(Cit,  87-868,  626;  89-17,  119;  40-80;  45-^.) 
Highways,  25, 119. 

—  Emsley  v.,  87-16. 

—  First  Nat  Bank  v.,  40-587. 

—  Hall  v.,  2  G.  Gr.,  466. 

—  V.  Hanchett,  49-71.    Injunc,  70.    (Cit, 


67-710.) 

—  V.  Hey  land,  15-597.  Appeal.  (Dist., 
61-268.) 

—  V.  Hetherington,  41-142.  Appeal,  67. 
Injunc,  48.  Mun.  Corp.,  791,  798.  (at, 
54r-842.) 

—  Hunt  v.,  4  G.  Gr.,  512. 

—  Lucas  v.,  42-703. 

—  Mayfield  v.,  48-194. 

—  McDonald  v.,  45-456. 

—  Miner  v..  4&-685. 

—  Mixer  v.,  70 . 

—  V.  Nye,  4  G.*Gr.,  410.    Stat  of  Fr.,  89. 

—  V.  Parker,  67-451.    Appeal,  104, 

—  V.  PhiUips,  57-174.    Att'y,  77. 

—  State  v.,  14-479. 

v.,  81-24. 

v.,  52-724. 

—  y.  Stoddard,  5^-654.    Agency,  88.    Par- 


ties, 18. 

Tewkesbury  v.,  81-88. 

Updegraflf  v.,  8-72. 

V.  Wabash,  St.  L.  &  P.  R.  Co.,  61-855. 

Baib-.,  885. 

Bensley  ▼.  McMillan,  49-517.    Plead.,  864. 

Benson  v.  Connors,  68-670.  Dam.,  88.  In- 
junc, 179.    Judgts.,  803.    Waters,  6. 

Cook  v.,  62-170. 

Coonrod  v.,  2  G.  Gr.,  179. 


Benson  v.  Cowell,  52-187.     Ck>ntract8,  601, 

602.    Vendors,  119. 

Dubuque  v.,  28-248. 

Jackson  v.,  54-654. 

V.  Lundy,  5^265.    Ev.,  279.    Exoep., 

46.    Fraud.  Conv.,  219.    (Cit,  68-749.) 
Perrin  v.,  49-825. 


Bent  V.  Mink,  46-576.    Slander  &  L.,  42-44. 

Wakins  v.,  66-531. 

Bentley,  Council  Bluffs  &  St  L.  R.  Co.  v., 

62-446. 

Francis  v.,  50-59. 

Saunders  v.,  8-516, 

Trulock  v.,  67-602. 

V.  Wabash,  St  L.  &  P.  R.  Co.,  61-229. 

Railr.,  143. 
Bently  v.  Torbert,  68-122.     Guardianship, 

24. 
Benton  v.  Central  R.  of  Iowa,  42-192.  NegL, 

101.    (at,  42-681 ;  49-478:  56-694;  62-627.) 

Raihr.,  686.    (at,  68-640.) 
V.  Chicago,  R.  I.  &  P.  R.   Co.,  65-496. 

Dam.,    250.    Ev.,    22.    Instructions,    ISO. 

Negl.,  186,  166.    Raih-.,  705. 
V.  Decatur  County,    86-5(14.    Officers, 

177,  181. 

Hannum  v.,  54-896. 

Jones  v.,  4  G.  Gr.,  40. 

v.  Nichols,  47-698.    Appeal,  827.     (at., 


59-282;  60-406.) 

State  v.,  65-482. 

Benton  Count>',  Burlington,  C.  R  &  M.  R. 

Co.  v.,  56-89. 
Berberick  v.  Fritz,  89-700. 
Bergen,  Vannice  v.,  16-566. 
Berger  v.  Armstrong,  41-447.    Injuno.,  101, 

107. 

Wallace  v.,  14-188. 

v.,  2(M66. 

Bergert  v.  Davenport  aiy  R  Co.,  84-571. 

Appeal,  467. 
Berkey,  Ackley  v.,  22-226. 

Huiras  v.,  51-701. 

Berkshire,  Jones  v.,  1&-248. 

Bernard  v.  Barry,  1  G.  Gr.,  888.    Bills  &  N., 

1,  204,  278. 
V.  Douglas,  10-870.    Judgts.,  69.     (at, 

11-663;  14-70;  16-576.) 
V.  Parvin,  Mor.,  809.    Corp.    (at.,  18- 

525.) 

State  v.,  45-284. 

Berner  v.  Frazier,  8-77.    J.  P.,  52.    (Cit., 

86-70.) 


TABLE  OF  CASES. 


699 


Referenoes  are  to  titles  and  sections. 


Bemhard  v.  Washington  L.  Ins.  Ck>.,  40-442. 
Plead.,  213. 

Berry  v.  Berry,  31-415.    Gifts,  2.     New  Tr., 
31.    Replevin,  5. 

V.  Boyd,  28-410.     Stamps,   14.    (Cit., 

29-181.) 

V.  Central  R.  of  Iowa,  40-564.    Dam., 

258.    Railr.,  687,  688.    (Cit.,  64-607.) 

V.  Davis,  84-594.    Att'y,  86. 

V.  Furhman,  80-462.    Est.  of  Dec.,  887. 

Lim.  of  Ac,  265. 

V.  Gravel,  11-135.    Appeal,  64,  145.  At- 
tach., 51.    (Cit.,  28-214;  31-118.) 

Harlan  v.,  4  G.  Or.,  212. 

V.  Hayden,  7-469.    Assignt.,  108,  109. 


(Cit,  11-132.) 

Searing  v.,  58-20. 

State  v.,  12-58. 

Swift  v.,  ft-48. 

Vincent  v.,  4WJ71. 

Berryhill,  Estate  of,  61-345.    Est.  of  Dec., 

444. 

Allen  v.,  27-584. 

Brockman  v.,  16-188. 

V.    Byington,    10-228.     Vendors,    85. 

(Cit. ,  2(X-296 ;  37-508 ;  38-509.   Dist,  22-890.) 

Oorbett  v.,  29-157. 

Fiske  v.,  10-208. 

V.  Jacobs,  19-846.    Appeal,  202.    (Cit., 

27-S65;    82-461;    84r-108;    8(^-252;    41-56.) 

New  Tr.,  240. 
V. ,  20-246.    Appeal,  202, 976.    New 

Tr.,  241. 

Jones  v.,  25-289. 

▼.  Jones,  85-835.    Agency,  236.    Appeal, 

557.     BiUs    &    N.,    144.    Contracts,    69. 

Qnaranty,  28.    Stat,  of  Fr.,  2. 

v.  Keilmeyer,  88-20.    Appeal,  953. 

Lovelace  v.,  36-879. 

V.  Smith,  51-127.    Appeal,  1017,  1020, 

1021. 

Winet  v.,  55-411. 

Berryman  v.   Manker,  56-150.    Suretyship, 

78,  79.     (at.,  69-845.) 
Bertram  v.  Curtis,  31-46.    Party  Walls,  2,  3, 

18.    (Cit.,  65-188.) 

Thompson  v.,  14-476. 

V.  Waterman,  18-529.    Judgts. ,  431 ,  477. 

(Dist.,  87-675.) 
Besore  v.  Dosh,  48-211.    Notice,  101,  108. 

Tkx.,  404,  491,  617,  585.    (Overr.,  46-690. 

Cit..  46-155;  68-288,  679.    Dist.,  60-167.) 
Besser,  Wendeling  v„  81-248. 


Bessinger  v.  Dickerson,  20-260.    Officers,  50, 

51,  56.    (at.,  29-436.)    Suretyship,    (at., 

22-362;  89-567;  64-707.) 
Best,  Davis  v.,  2-96. 
V.  Dean,  8-519.    J.  P.,  266,  267,  270. 

(Dist.,  48-867.) 
Betchtel,  McKinley  v.,  12-561. 
Betcke,  Ballin  v.,  11-204. 
Bethel  v.  lieay,  14-592.    Appeal,  199.    (Cit., 

14-233;  18-537;  27-365.) 
Betten,  Becker  v.,  39-^68. 
Beties  v.  Bristol,  66-41.    Agency,  125. 
Betts  V.  Farrell,  18-572. 
V.  Glenwood,  52-124.    Appeal,  827,  846, 

862.    (at.,  65-737;  5^-802;  67-280.     Dist., 

68-297.) 
Bettsworth,  Foster  v.,  87-415. 
Bettys  V.  Chicago,  M.  &  St.  P.  R.  Co.,  48-602. 

Judgts.,  282. 
Betz,  Wolflnger  v.,  66-594. 
Bevan  v.  Hayden,    18-122.    Appeal,    (at., 

80-441.)  Attach.,  149.  Ev.,  1081.   (Cit,  29- 

145.)    Execu.,    148,    159,   160,   191.    (at., 

22-140;  53-20;  62-466;  64-400;  69-836.) 
Be  vans,  State  v.,  87-178. 
Bevard,  Schoharie  Counly  Nat.  Bank  v.,  51- 

257. 

Bennett  v.,  6-82. 

Bever  v.  Brown,  66-565.    Arbitr.,  64.    Offi- 
cers, 157. 
Beymer  v.  McBride,  87-114.    Dam.,  105. 
Bickel  V.  Erskine,  48-213.    Est.  of  Dec.,  243. 

Judgts.,  203,  204.     Minors,  13.    (Cit.,  54- 

462.)    Parties,  234. 
Bickler  v.  Kendall,  66-703.     Attach.,   102. 

Fraud.  Conv.,  281. 
Bicknell  v.  Comstock,  113  U.  S.,  149.    Real 

Prop.,  81. 
Biddle  v.  Allender,  14r410.    J.  P.,  48.    (Fol., 

4&-505.    at..  34-505.) 

Wishard  v.,  64-526. 

Bidwell,  Allen  v.,  85-86. 

v.,  35-218. 

Bonnifield  v.,  82-149. 

Biever,  Hall  v.,  Mor.,  118. 

Bigelow  V.  Church,  48-175.    Equity,  185. 

Forey  v.,  56-881. 

Foster  v.,  24r^9. 

Kennedy  v.,  48-74 

Smith  v.,  19-459. 

Biggs,  Davidson  v.,  61-809. 

Bigham,  Wapello  County  v.,  10-39. 

Bigler  V.  Toy,  68-687.    Agency,  8.    Att*y,  16. 


L 


700 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Bilbo  V.  Henderson,  21-56.      Replevin,  64. 

Birge  t.  Rhinehart,  3^-369.    £v.,  1082. 

Tax.,  348. 

Birhap,  Decker  v.,  Mor.,  62. 

Billingham  v.  Bryan,    10^17.    Bills   &  N., 

Bimey,  Lawrence  v.,  40-877. 

194-274.      (Cit.,    11-86;    14-462;    29-606.) 

Bish  V.  Hawkeye  Ins.  Co.,  69-184.    Ev.,  631. 

Plead.,  23. 

Insurance,  174,  203,  207. 

Payne  v.,  10-360. 

Bishel,  State  v.,  39-42. 

Billings  V.  Atherton,  27-566. 

Bishop,  uEtnaL.  Ins.  Co.  v.,  69-645. 

Finch  v..  22-228. 

Alexander  v.,  5&-572. 

Hayes  v.,  69-887. 

Baxter  v.,  65-582. 

Kinsellv..  85-154. 

Bruce  v.,  34-686. 

V.    Kothe,   49-84.      Orig.     Not.,    145. 

V,  Carter,  29-165.    Appeal,  184.  Courts, 

(Overr. ,  64-22. )    Prac. ,  800. 

137.    Judgts.,  150. 

Singer  Mfg.  Ck>.  v.,  39-347. 

Douglass  v.,  27-214. 

Sweet  v.,  14-884. 

Hamilton  v.,  22-211. 

V.  Teeling,  40-607.     Officers,  41.    Ten- 

y.  Knowles,  53-268.    lim.  of  Ac,  118, 

der,  31. 

Billingsley  v.  Dawson,  27-210.    Agency,  23. 
Billmire,  Cruize  v.,  69-397. 
Bills  y.  Belknap,  36-688.     Highways,   124, 

127.    (Cit.,  46-67;  61-476;  67-208.) 
V. ,  38-225.    Fences,  22,  41.    (at., 

69-303.) 
V.  Mason,  42-329.  Bills  &  N.,  133.  (Cit. 

6!^157.)      Homestead,   86,   146,    147,   156. 

(Cit.,  59-640.) 

Mayer  v.,  16-686. 

V.  Ottumwa,  86-107.    Ev.,  428.    Prac, 


159.     (Cit.,  53-242.) 
Billups,  Council  Bluffs  Lodge  v.,  67-674. 
Binder  v.  State,  5-457. 
Binford  v.  Boardnian,  44^53.    Interest,  132, 

175,  177.     Tender,  16.    (at,  6^-683;  66- 

112;  70-121.) 
Bingham  v.  Foster,  87-389.    New  Tr.,  136, 

148,  193.    Prac,  205. 

McMartin  v.,  27-234. 

Bird  V.  Adams,  56-292.    Convey.,  54,  66. 

V.  Bird,  49-693. 

Blakley  v.,  12-601. 

Davenport  v.,  34-624. 

V.  McCoy,  22-649.    Plead.,  618,  716. 

Maish  v..  59-807. 

v.,  4  McGUary,  129. 

v.,  22  Fed.  Rep.,  180. 

v.,  22  Fed.  Rep.,  676. 

Marsh  v.,  81^99. 

V.  St.  Mark's  Church,  62-667.    Asso.,  9, 

10.    Corp.,  142.    Ev.,  863,  446. 
Whitney  v.,  11-407. 


Birdsall,  McGregor  &  S.  C.  R.   Co.  v.,  30- 

266. 
Birge  V.  Chicago,  M.  &  St  P.  R.  Co.,  66-440. 

Stat,  48,  148,  228. 


136. 

—  McCk)rmick  v.,  8  G.  Gr.,  99. 

v.,  28-233. 


Scharfenburg  v.,  86-60. 

Stewai-t  v.,  88-584. 

Tousey  v.,  22-178. 

Bissell  V.  Fales,  Mor.,  491. 

Hetherington  v.,  10-145. 

V.  Lewis,  56-231.    Mech.  lien,  16,  64, 

57,  111,  119,  163,  164,  269. 

Shomo  v.,  20-68. 

Smith  v.,  2  G,  Gr.,  379. 

v.,  4  G.  Gr.,  328. 

v.,  67-616. 


Wagner  v.,  3-396. 

Bissonv.  Curry,  36-72.    Plead.,  676.    Pub. 

Lands,  35.    Receivers,  25.    (at,  57-142.) 
Bitman,  State  v.,  13-486. 
Bitting  V.  Moore,  53-693.    Suretyship,  86. 

State  v.,  13-600. 

Bitzer,  Garretson  v.,  57-469. 

Bixby  V.  Adams  County,  49-607.    Equity, 

186.    Estop.,    73.    (at,  49-621.)     Fraud, 

21.    Judgts.,  244.    Mun.  Corp.,  846.    Pub. 

Lands,  186,  189, 194. 
V.  Blair,  66-416.    CJourts,  106.    Parties, 

206.    Plead.,  939. 
V.  Carskaddon,  65^88.    Ev.,  642,  844. 

Fraud.  Conv.,  6,  80. 
v. ,68-164.    Appeal,  412,    Ev.,947, 

968.    Fraud.  Conv.,  215, 216.    Venue,  76, 90. 
V.    ,    70-726.     Ev.,    288.     Fraud. 


Conv.,  217,  218.    Prac,  84. 

State  v.,  89-466. 

Western  Stage  Co.  v.,  10-692. 

Bixley  v.  Wormly,  44-847.    Ev.,  1045. 
Bizer  v.  Ottumwa  Hydraulic  Power  Co.,  7(X- 

146.   Dam.,  82.   Nuisances,  25.  Waters,  44. 


TABLE  OF  CASE& 


701 


References  are  to  titles  and  sections. 


Blachley  v.  Laba,  68-32.    Hnsb.  &  W.,  112. 

Parent  &  Ch.,  19. 
Black,  Bacon  v.,  88-162. 
V.  Black,  40-88.    Est.  of  Dec.,  187.   (Cit., 

41-659;  4&-651.) 
V. ,  42-694.    Est.  of  Dec.,  138. 


—  Blake  v.,  55-352. 

—  V.  Boyd,  62-719.    Appeal,  195,  827. 

—  V.  Barlington,  C.  R.  &  M.  R.  R.  Co.,  88- 
515.     Railr.,  661,  673. 

—  Cook  v.,  54-698. 

—  Fultz  v.,  3-569. 

—  Gillisv.,  6-439. 

—  V.   Howell,  5M;80.    Chat.  Mortg.,  157. 


Excep.,  94.    Mech.  Lien,  150. 
—  Murphy  v.,  44-176. 
v.,  41-488. 


Ralston  v.,  15-47. 

State  v.,  59-390. 

▼.  Struthers,  11-459.    Partnership,  182. 

Switz  v.,  45-597. 

Blackburn  v.  Brink,  54-760. 

Hawkeye  Benefit  &  Loan  Ass'n  v.,  48- 

885. 


V.   Powers,  40-681.    Appeal,  281,  239, 

358,  481.    Highways,  145. 

Slack  v.,  64-878. 

Black  Hawk  County  v.  Cotter,  82-125.  Bas- 
tardy, 8.    (Cit.,  62-844.) 

Hoytv.,  59-184. 

Lockwood  v.,  84-285. 

- —  McGullom  v.,  21-409. 

V.  Springer,  58-417.    Insanity,  8. 

Wangler  v.,  56-884. 

Young  v.,  66-460. 

Blacklege,  Talbot  v.,  22-572. 

Blackman  ▼.  Wadsworth,  65-80.  Est.  of 
Dec,  420.    Stat,  89.    WiUs,  185. 

Blackmar,  Barrett  v.,  47-565. 

Blackmarr,  Harshey  v.,  20-161. 

Blackshire  v.  Iowa  Homestead  Co.,  89-624. 
Convey.,  806.  (Dist.,  51-828.)  Corp.,  76. 
(Cit.,  58-118;  68-28,  466.)   Plead.,  14l'. 

Marshall  ▼.,  44-475. 

Blackwell  ▼.  Denie,  23-68.  Bills  &  N.,  69, 
888.  (FoL,  28-410.  Cit.,  24-18;  81-111; 
82-187;  84r^l.    Dist.,  29-261.) 

State  v.,  4  G.  Gr.,  441. 

Blades  v.  Walker,  86-266.    Prac,  58. 

Blain  v.  Stewart,  2-878.  Ackgt.,  1.  (Cit., 
2-860;  5-104;  18-458;  19-287.)  Judgts., 
538.    (at.,  16-405.)    Words  &  Phr.,  60. 

Blair,  Atkinson  v.,  88-156. 


Blair,  Beal  v.,  88-818. 

Bixby  v.,  56-416. 

V.  Blair,  48-893.    Vendors,  164. 

V.   Boesch,  59-554.    Highways,  84,  85. 

(Cit.,  61-22.) 

Cadwallader  v.,  18-420. 

Cook  v.,  50-128. 

V.  Dubuque  County,  27-181.    Att*y,  116. 

Intox.  Liq.,  85.    (Cit,  51-546.) 
V.  Howell,  68-619.    Convey.,  74.    Est, 

of  Dec.,  435. 
V.   Marsh,    8-144.    Vendors,    171,    185. 


(Cit,  11-864,  512;   14-85;   20443;  3^247; 
88-512;  42-838;  52-157;  64-831.) 

—  Molngona  Coal  Co.  v.,  51-447. 

—  Nickson  v.,  59-581. 

—  Olmstead  v.,  45-42. 

—  Palmer  v.»  25-230. 

—  Phillips  v..  38-649. 

—  Watrousv.,  32-58. 

—  Wilson  v.,  55-745. 

—  V.  Wilson,  57-177.    Est.  of  Dec.,  859. 
Homestead,  245. 

—  Woodbury  v.,  18-672. 


Blair  Town  Lot,  etc.,  Co.  v.  Kitteringham, 
48-462.    Pub.  Lands,  79.    (Cit.,  58-149.) 

Kitteringham  v.,  66-280. 

Rhoadabeck  v..  62-868. 

V.  Scott,  44r-148.    Tax.,  780,  781.    (Cit, 

57-824.) 

V.  Walker,  39-406.     Stat,  of  Fr.,  49,  81. 

(Cit,  52-244.) 

V. ,   50-876.    Const.   L.,   48.    (Cit., 


65-645.     Dist.,  69-526.)    Corp.,  102. 
Blake,  Aspinwall  v.,  25-819. 

V.  Barrett,  61-79.    Estop.,  88.    Ev.,  156. 

V.  Black,   55-252.    Mortg.,  448.    (at., 

60-534;  61-485.) 
V.   Blake,  7-46.     Contracts,    206,  275. 


(Cit,  11-214.)  Hush.  &  W.,  89,  40.  (at., 
10-528;  16-508;  17-898;  19-136,  286,  498; 
25-354.  Expl.,  26-590.  Dist,  40-284;  65- 
256.) 

—  V. ,  13-40.    Appeal,    (at,   16-548; 

27-530;  30-436;  82-74;  41-692.)  Hush.  & 
W.  (Cit,  26-477.)  Judgts.,  29.  (Dist,  63- 
598.) 

—  V.  Burley,  9-592.    Plead.,  76,  77. 

—  Caughlin  v.,  55-634. 

—  V.  Coats,  3  G.  Gr.,  548.    Landl.  &  T., 


25,  27.    (Cit.,  45-671.) 

—  V.  Dorgan,  1  G.  Gr.,  587.    Partnership^ 

26,  186. 


703 


TABLE  OF  GASE8. 


Beferences  are  to  titles  and  sections. 


Blake  v.  Dorgan,  1  G.  Qr.,  547.    Ezoep.»  18. 

(at.,  2-24.) 

T.  Dubuque,  2-4ft3. 

V. ,  18-66. 

Frank  v.,  58-750. 

Gelpcke  v.,  15-887. 

v.,  19-268. 

V.  Graves,  18-812.    Const.  L.,  95.    Ev., 

267,  1098.    (Cit.,  19-566,  567;  26-279,  456; 

29-145;  46-543;  57-512;  62-70.    Dist.,  66- 

46.)    J.  P.,  85.    (Cit.,  29-108;  88-139;  85- 

880.)    Sales,  91,  92. 

Greflf  v.,  16-222. 

V.  McMillen,  22-858.    (S.  C,  83-150.) 

BUls&N.,  217.    (Cit.,  40-882.) 
V. ,  83-150.    Bills  &  N.,  219.    (Cit., 


40-882;  53-718.) 

Muir  v.,  57-662. 

Blakeniore  v.  Allen,  10-560. 

Blakeslee,  Andrews  v.,  12-577. 

Blakesly,  Cushman  v.,  3  G.  Gr.,  542. 

Blakin,  Barthol  v.,  34-452. 

Blakley  v.  Bird,  12-601.  Attach.,  55,  58. 
(Cit.,  14r-295;  29-71.)    Prac.,  186. 

Blanchard  v.  Conger,  61-153.  Est  of  Dec., 
148. 

V.  Glasier,  64-675.    Fraud.  Conv.,  102. 

V.  Lambert,  43-228.  Ev.,  864.  Mar- 
riage, 4.  (Cit.,  51-^70;  58-487;  69-898. 
Dist,  58-722.) 

Thompson  v.,  2-44. 

Viele  v.,  4  G.  Gr.,  299. 

v.  Ware,  87-805.    Notice,  76.    (Cit,  43- 


581;  47-178;  61,^68.) 
V. ,  43-580.    Real  Prop.,  167,  173. 

(Cit,  47-178;  51-668.    Dist,  49^^.) 
V. ,43-537.    Equity,  205.    (Dist.,  51- 

425.) 
Bland  v.  Hizenbaugh,  89-582.    Appeal,  270, 

864.     Const  L.,  205.     Fences,  10.    High- 
ways, 79, 
Blandon  v.  Glover,   67-615.      Plead.,  260, 

803. 
Blaney  v.  Hanks,    14-400.     Convey.,    101. 

(Cit,  24:-896.)    Judgts.,  587.    (Cit,  15-497; 

28-49,  281;  24-405;  35-249;  53-870;  67-455.) 

J.  P.,  141. 
BlanfuA,  Hudson  v.,  22-323. 
Blatchley  v.  Adair,  5-545.    Attach.,  197. 
Blattner,  McMUlen  v.,  67-287. 

Martin  v.,  68-286. 

Blawn«  Newfield  v.,  16-297. 
Bleedner  v.  Arel,  63-727. 


Bleidorn  v.  Abel,  6-5.    Tax.,  420,  428,  713. 

(at,  6-152;  22-21;  28-816.) 
Blmd,  Schofield  v.,  83-175. 
Blinn,  Moss  v.,  7-261. 
Bliobenes,  Iowa  Northern  Cent  R.  Co.  v., 

41-267. 
Blodgett  V.  Huiscamp,  64-548.    Attach. ,  125. 

Courts,  263. 
V.  Sioux  City  &  St.  P.  R.  Co.,  68-606. 

Agency,  185, 186,  188.    (at,  69-63.) 
Blohm  V.  Sweney,  66-604.    Appeal,  775. 
Blood,  Case  v.,  68-486. 
V.    Wilkins,    48-565.     Agency*    171. 

Convey.,  292.    (at,  6(M60.) 
Woodford  v.,  82-600. 


Bloom,  Du  Boise  v.,  88-512. 

Kemerer  v. ,  65-863. 

V.  Wolfe,  50-286.    Convey.,  889,  861. 

Bloomer  v.  Glendy,  70-757.    Plead.,  871. 

Mullin  v.,  11-860. 

Bloomfield  v.  Trimble,  54-899.     Crim.   L.» 

1356.     Mun.  Corp.,  263.     (Expl.,  59^608. 

Dist,  56-501.) 
Bloomington,  Phillips  v.,  1  G.  Gr.,  498. 
Blossom,  McCormick  v.,  40-256. 
Blough  V.  Van  Hoorebeke,  48-40.     Appeal, 

996,  1090,  1091,  1096.    (at,  70-502.)    De- 
fault, 68.    Praa,  41. 
Blum,  Marshalltown  v.,  58-184. 
Blunt,  Arthur  v.,  12-200. 

V.  Carpenter,  68-265.    Railr.»  76,  77. 

Green  v.,  59-79. 

Mahana  v.,  20-143. 

State  v.,  59-46a 

Whitney  v.,  15-283. 

Blyler,  Enfield  v.,  67-295. 

Blythe   v.    Blythe,    25-266.      Appeal,   389. 

Contin.,  52.    Divorce,  98,  135.    (at,  86- 

198,321.)    Parties,  239. 
Boak,  Davis  v.,  20-600. 
V.  State,  5-480.    Crim,  L.,  574.    (at, 

18-375.) 
Boal,  Ransom  v.,  21M{8. 
Boals  V.  George,  80-601.    Appeal,  447. 
V.  Shields,  85-231.    £v.,l238^    (at.58- 

888.) 


V.  Shules,  29-607.    Appear.,  85.    Courts, 

227.  Default,  55.  (at,  48-67;  58-487; 
61-873.)  Orig.  Not,  26.  (at,  37-858;  68- 
591.) 

Board  of  Directors,  Albin  v.,  58-77. 

Clark  v.,  24-266. 

District  Tp  v.,  53-387. 


TABLE  OF  CASES. 


703 


Ref  erenoes  are  to  titles  and  sections. 


Board  of  TArectam,  Mnrphy  v.,  aO-4^. 

Perkins  v.,  66-476. 

United  States  ex  ret  v.,  20  Fed.  Rep., 

294. 
Board  of  Equalization,  Davenport  Nat.  Bank 

v.,  64-140. 

Hutchinson  v.,  66-^. 

v.,  67-87. 

v.,  67-183. 

Iowa  Union  Telephone  Co.  ▼.,  67-250. 

State  ex  rel.  v.,  10-157. 

Board  of  Supervisors,  Abbott  v.,  86-854. 

Baker  v.,  40-226. 

Bean  v.,  61-53. 

Beecher  v.,  60-588. 

Butler  v.,  46-826. 

Central  Iowa  R.  Co.  v.,  67-190. 

Cole  v.,  11-552. 

Dubuque  &  S.  C.  R.  Co.  v.,  40-16. 

EUis  v.,  40-801. 

Ferguson  v.,  44-701. 

Harney  v.,  44-208. 

Hubbard  v.,  2a-180. 

Hunter  v.,  88-876. 

Independent  Dist.  v.,  61-658. 

Independent  School  Dist.  v.,  26-806. 

Jamison  v.,  47-388. 

Keck  v.,  87-647. 

Mitchellville  v.,  64Wf54. 

Olmstead  v.,  24-88. 

Richman  v.,  70-627, 

Rood  v.,  89-444. 

Smith  v.,  80-581. 

Starr  v.,  21^491. 

Stevens  v.,  41-841. 

Stewart  v.,  80-9. 

Welch  v.,  28-199. 

Woolsey  v.,  82-180. 

Board  of  Trustees,  Drake  v.,  11-54. 
Boardman  v.  Adams,  5-224.     Partnership, 

58.    (at.,  41-526;  62-707.) 

V.    Beckwith,    18-292.      Appeal,    806. 

Const.  L.,  818.  (Cit.,  26-848;  89-117.) 
Exoep.,  7,  27.  (Cit.,  29-574.)  New  Tr., 
164.  (Cit.,  58-158;  59-684.)  Parties,  50. 
Plead.,  791.    (Cit,  25-878.)   Real  Prop.,  118. 

Binf ord  v. ,  44-58. 

V.    Bourne,  20-134.     Tax.,    809,    814. 

(Fol..  29-66.  Cit.,  21-896,  489;  22-21,  445; 
24-821;  27-249;  29-482;  80-540;  31-127; 
82-466;  8(M75;  88-145,  150,  158.) 

V.  Chicago  &  N.  W.  R.  Co.,  82-891.    Ap- 
peal, 494,  496,  501. 


Boardman  v.  Close,  44-428.  Partnership,  8, 
178. 

Delvee  v.,  20-446. 

Gray  v.,  60-205. 

V.  Hayne,  29-889.    Scho<^,  148,  148. 

V.  Thompson,  25-487.    Att'y,  97,  98, 100. 

(Cit.,  88-44;  42-280.  Dist.,  29-174.)  Con- 
tracts,  826.    (Cit.,  47-268;  68-^68.) 

Tripp  v.,  49-410. 

York  v.,  40-57. 


Bock  V.  Perkins,  28  Fed.  Rep.,  128.   Ajasignt, 

127. 
Bodekee,  State  v.,  84-620. 
Bodash,  Carmicbael  v.,  82-418. 

Bradford's  Heirs  v.,  8(M81. 

Bodwell  V.  Bragg,  29-282.    Innkeepers,  4. 
Boersch,  Goldsmith  v.,  28-861. 
Boeech,  Blair  v.,  69-564. 

Darling  v.,  67-702. 

BoesUer,  Burlington  &  M.  R.  R.  Co.  v.,  15- 

666. 
Boetcher  v.  Hawkeye  Ins.  Co.,  47-268.    In- 
surance, 228.    (Cit.,  50-569;  64^219;   68- 

742;  70-695.) 
Boget,  Davis  v.,  50-11. 
Boggs  V.  Boggs,  49-190.    Divorce,  180, 
V.   Chicago  &  N.   W.  R.  Co.,  29-577. 

NewTr.,  54.    (at.,  42-284.) 
V.   Chicago,   B.   &  Q.   R.  Co.,  54-485. 

Mandamus,   10.    Plead.,  65.     Railr.,  288, 

289. 

Jones,  etc.,  Lumber  Co.  v.,  68-589. 

Bogle,  Adair  v.,  20-288. 

Bogy  V.  Rhodes,  4  G.  Gr.,  188.    Sales,  41. 

Bohannan,  Baker  v.,  69-60. 

Boies,  Adams  v.,  24-96. 

Mordhurst  v.,  24-99. 

V.  Vincent,  24r-887.    Contracts,  209,  620, 

558.     Dam.,   174.     (at.,   87-187;    88-681; 

62-116.)    Sales,  1. 
Baker  v.   Chapline,   12-204.     Jurisd.,    114. 

(Cit.,  14^818;  16-100,  498,  654;  17-109;  18- 

478;    22-21,  86;    85-525;    89-641;   41-150; 

42-^2.    Dist.,  60-564.)    Orig.  Not,  65. 
Boileau  v.  Chicago,  B.  &  Q.  R.  Co.,  60-824. 

Venue,  109. 
Bolander  v.  Atwell,  1^^5.    Default,  64,  94. 

(Cit.,  81-487;  88-595.)    Plead.,  886,  862. 

Shaffer  v.,  4  G.  Gr.,  201. 

Bolch,  Riech  v.,  68-526. 

Bolinger  v.  Henderson,  28-165.    Plead.,  20. 

(Cit.,  55-667.)    Tax.,  666.    (Overr.,  44-626. 

Dist.,  88-488.) 


704 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Bolster  v.  Post,  67-698.    Bonds,  15. 
Bolton  V.  Daily,  48-848.    Att'y,  91. 

V.  Eggleston,  61-168.    Equity,  146. 

V.  McShane,  67-207.    Highways,  133. 

In  June,  7,  10. 
V.  Owen,  68-230. 


Bomberger  v.  Griener,  18-477.    Sales,  187. 

(Cit,  27-873;  34-524    Dist.,  84-276;  36- 

650.) 
Bomgardner  v.  Andrews,  55-638.    Ev.,  457. 
Bon  V.  Railway  Passenger  Assurance  Co., 

56-664.    Carr.,159.    Insurance,  281.    Railr. 

(at.,  61-658;  64-410.) 
Bonafield,  Kite  v.,  8  G.  Gr.,  199. 
Bonar,  Davis  ▼.,  15-171. 

Tuttle  v.,  49-696. 

Bonawitz,  First  Nat  Bank  v.,  47-822. 
Bonce  t.  Dubuque  St.  R.  Co.,  53-278.    Carr., 

139.    (Cit.,  68-478.)    Negl.,  104 
Bond  V.  Davis,  87-163.    J.  P.,  192,  242. 
V.  Epley,  4&-600.    Appear.,  12.    Equity, 

198.    Judgts.,  168.    Orig.  Not.,  86. 

Patton  v.,  60-508. 

Smith  v.,  48-608. 

State  v.,  8-540. 

V.  Wabash,  St.  L.  &  P.  R.  Co.,  67-712. 


Appeal,  189,  921,  944.  Const.  L.,  373. 
New  Tr.,  21.  Plead.,  165,  166.  Railr.,  712, 
713.    Stat.,  76. 

Bondurant  v.  Crawford,  22-40.  Appeal, 
450.  (at.,  26-366;  39-645.)  Contracts, 
290.    Fraud.  7.    (at.,  42-84) 

V.  Taylor,  3  G.  Gr.,  561.    Mortg.,  367. 

Bone,  Kubn  v.,  10-392. 

Miller  t.,  19-571. 

V.  Tharp,  63-223.    Bills  &  N.,  331,  332, 

406. 

Bones  v.  Aiken,  35-534.  Judgts.,  467.  (Cit., 
42-180;  49-802:  52-191.  Expl.,  58-28.) 
Suretyship,  126. 

V.  Peters,  61-751. 

Bonesteel,  Stevenson  v.,  30-286. 

Bonhani  v.  Iowa  Cent.  Ins.  Co.,  25-328.  In- 
surance, 88,  91.  (at,  64-22.)  Judgts., 
50.  Prac.,  131.  (Cit.,  29-355,  483 ;  32-220 ; 
34r-90;  39-622;  53-242.) 

Bonn,  McLane  v.,  70-752. 

Bonnell  v.  Allerton,  51-166.  Ezecu.,  344. 
Fr.  Conv.,  150.    Notice,  46.    (Cit.,  63-412.) 

V.  Smith,  53-281.  Ev.,  1217.  Nui- 
sances, 8. 

Bennett  v.  Bonnett,  61-199.  Habeas  Corpus, 
27,  32.    Parent  &  Ch.,  13. 


Bonney,  Barhydt  v.,  66-717. 

— -  V.  Bonney,  29-448.    Pay.  &  Disch.,  92. 

(at.,  48-872.)    Plead.,    788.     Suretyship, 

52.    (Cit.,  36-^98;  62-76.) 
V.  Cocke,  61-808.    Appeal,  701.    Ev., 

926,  934    Excep.,  89.    Prac.,  65.    Time,  4 
V.  Van  Buren  County,  2  G.  Gr.,  280. 

Crim.  L.,  1729. 

Whitescarver  v.,  9-480. 


Bonnifield  v.  Bidwell,  82-149.  Railr.,  7. 
Bonnon's  Estate  v.  Urton,  8  G.  Gr.,  288, 

Stat,  of  ¥r.,  105. 
Bonowitz,  Roundy  v.,  40-44. 
Bonsall  v.  IseU,   14-309.    Jurisd.,   Ill,  116. 

Orig.  Not.,  87.    (Cit.,  16-498,  664;  18-478; 

19-181 ;  22-38 :  27-388 ;  30-284, 286 ;  84-491 ; 

35-524;  41-150;  47-380;  54r-284;  55-384. 

Dist.,  60-564.) 
V.  Taylor,  5-546.    Mech.  Lien,    (at.,  21- 

185;  39-813;  56-286.) 
Bonsell  v.  United  States,  1 G.  Gr.,  111.  Crim. 

L.,  118. 
Book,  State  v..  41-550. 
Booknaw  v.  Burnett,  49-808. 
Bookwalter,  Byington  v.,  7-612. 
Booge,  Bosler  v.,  64-261. 
Boomer  v.  Stone,  88-686.    Mortg.,  62. 
Boon  V.    McHenry,  56-202.    Convey.,  806, 

816,347.    (Cit.,  62-666.)j 

V.  Orr,  4  G.  Gr.,  804.    Fixtares,  4 

Wright  v.,  2  G.  Gr.,  468. 

Boone,  Brayton  v.,  19-606. 

Calwell  v.,  61-687. 

Cowen  v.,  48-850. 

V.  Mitchell,  83H16.     Contin.,  1.   (at. 

52-50.) 

Stone  v.,  65-745. 

Boone  County,  Cedar  Rapids  &  M.  R.  R.  Co. 

v.,  84-45. 

De  Tar  v.,  34-488. 

V.  Jones,  54-699.    (8.  C,  68-876.)    Offi- 
cers, 22,  27,  28,  66.    (Cit.,  68-146;  60-871, 

480,  723;  69-271.)   Suretyship,  88-40.  (at., 

65-369.) 

V. ,  58-873.    Officers,  14,  61. 

Long  v.,  32-181. 

v.,  86-60. 

Moriarty  v.,  39-684. 

Nims  v.,  66-272. 

v.,  68-642. 

V.  Ruhl,  9-276.   Poor,  4   (Dist..  12-516.) 

V.  Wilson,  38-372.    Officers,  189. 

V. ,  41-69.    Appeal,  680,    Costs,  44. 


TABLE  OF  CASES. 


706 


Bef  erenoeB  are  to  titles  and  aectioiifl. 


Booth,  Henderson  ▼.,  11-212. 

Rhoadsv.,  14-676. 

Sheldon  v.,  60-209. 

V.  SmaU,   26-177.     (See  25-190.)    Ap- 
peal,  626.     (at.,  2^-698;  81-296.)     Real 

Prop.,  48.    (at.,  2^289;  84-667;   8^-160, 

162;  89-606;  48-672;  48-288;  61-621;  66- 

883;  68-666.) 

Warren  v.,  61-216. 

v.,  58-742. 

Boothby  v.  Brown,  40-104.    Chat.  Mortg., 

66.    (Fol.,   60-286.    at.,    46-619;   61-666; 

62-584;   68-^66;    69-880.      Dist.,    64-189.) 

Et.,  866,  1278.    Record.  Acts,  128. 
Border  v.  Benge,  12-880.    Execu.,80.    (at., 

28-466;  36-819;  47-402.) 
Borgain,  Qammar  v.,  27-869. 
Borgalthous  t.  Farmers*,  etc.,  Ins.  Ca,  86- 

260.    Appeal,   10,  684.    (at.,  86-416;  44- 

202,701.)    Receivers,  29. 
Borland,  Armstrong  v.,  85-537. 

V.  McNaUy,  48-440.    Appeal,  818. 

V.  Mississippi  &  M.  R.  Co.,  8-148.  Railr., 

258.    (Cit.,  11-647.) 
V.  Walrath,  38-180.    Ackgt.,  14.    (Cit., 

68-72;  70-881.)    Ev.,  471.    (Cit,  42-587.) 
Bort  V.  Yaw,  46-323.   Parties,  124, 125.  (at., 

50-325;  64-690;  70-629.)    Plead.,  690,  898. 
Borton  V.  Borton,  48-697.   Divorce,  88.   (at., 

61-670.) 
Bosch  T.  Bosch,  66-701.    Appeal,  609. 
V.  Burlington  &  M.  R.  R.  Co.,  44-402. 

Dam.,  23.    (Cit,  69-693.) 
V.  Kassing,  64-812.    Courts,  220.    De- 
fault, 81. 
Rosier  v.  Booge,  54-261.    Courts,  92.    (at, 

6&-494;  69-405.) 

Casady  v.,  11-242. 

Bosley,  Wise  v.,  82-84. 

Bosquet,  Hutsing  v.,  8  McCrary,  669. 

Boss,  Crum  v.,  48-438. 

Boseart,  Huber  v.,  70-718, 

Bostwick  V.  Bostwick,  62-721.    Convey.,  126. 

V.  Powers,  12-466.    Record.  Acts,  27. 

(Fol.,  ia-261;  25-98.    at,  15-251;  24-407. 

Dist.,  49-541.) 
Boswell  V.  Gates,  56-143.    Judgts.,  40. 
Bosworth,  Carr  v..  68-669. 
V.  Farenholz,  3-84.    Convey.,  236.    (at., 

11-101;    22-40;    41-226;    44-147;    57-824.) 

Jurisd.    (Cit.,  22-20.) 
V.  Farrenholtz,  4  G.   Gr.,  440.    J.  P., 

819. 

Vol.  11—46 


Both,  PhOlips  v.,  68-499.      ^ 

Bothwell  V.  Chicago,  M.  &  St  P.  R.  Co.,  69- 

192.     Prac,  216.     (at,  66-848.)     Raihr., 

302. 
Botkins   v.  Spurgeon,  20-698.    J.  P.»  190» 

(at.,  80-528.) 
Botkin's  Estate,  Stiles  v.,  80-60. 
Bouck,  Richardson  v.,  42-185. 
Boude  V.  Methodist   Ep.  Church,   47-706. 

Plead.,  917. 
Boulton,  Doill  v.,  45-704. 

V.  First  Nat.  Bank,  46-278.    Ev.,  288. 

V.  Hahn,  6&-518.    Fraud.  Conv.,  80. 

Bourne,  Boardman  v.,  20-184. 

Malony  v.,  8  G.  Gr.,  330. 

Bournes,  Kemerer  v.,  68-172. 

Swan  v.,  47-601. 

Bouton  V.  Orr,  51-478.    Parties,  192.    Real 

Prop.,  126, 
Bowdish   V.    Dubuque,   38-841.    Contracts, 

250.    LandL  &  T.,  57,  68. 
Bo  we,  Daniels  v.,  25-408. 

Merrill  v.,  67-686. 

v.,  69-653. 

Bowen,  Burnham  v..  Ill  U.  S.,  776. 

V.  DuflSe,  66-88.    Estop.,  84.    Tax.,  878. 

V.   Evans,  70-868.    Est  of  Dec.,  267. 

Wills,  51. 
V.  Gilkison,  7-508.    Attach.,  84.    (at. 


&-99,  352;  9-420;   10-689;  11-186;  25-468.) 

—  Gould  v.,  26-77. 

—  V.  Hale,  4r480.    Intox.  Liq.,  81.    (at, 
22-587.)    Plead,    (at,  9-62.) 

—  Hughes  v.,  15-446. 

—  V.  Kurtz,    87-239.    Mortg.,   200,   202. 


Stat  of  Fr.,  41.    (Cit,  53-577.)    Tax.,  686. 

—  Troy,  etc..  Mill  Co.  v.,  7-465. 

—  V.    Troy  Portable   Mill   Co.,    81-46a 


Equity,  207.  Judgts.,  168,  222.  (Cit,  89- 
600:  42-618;  48-605;  62-276.)  New  Tr., 
285.    (Cit.,  62-276.)    Partnership,  140. 

Bower  v.  Burlington  &  S.  W.  R.  Co.,  42^646. 
Appeal,  474.     Raik.,  93,  99,  574. 

Creasap  v.,  41-210. 

V.  Deideker,  88-418.    Plead.,  151,  782. 

Slander  &  L.,  66,  67,  87. 

V.  Kavanaugh.  62-757.    Appeal,  98. 

V.  Metz,  54-394.    Contracts,  251.    Pay. 


&  Disch.,  84. 

—  V.  Stewart,  80-679.  Appeal,  269.  Estop., 


56. 


V.  Webber,  69-286.    Appeal,  281,  682. 


Bills  &  N.,  83.    Contracts,  278. 


706 


TABLE  OF  CASES. 


References  are  to  titles  and  sectionfi. 


Bowers  v.  Keesecher,  9-422.    (S.  C,  14r^l.) 

Equity,  269.    (Cit.,  15-478.) 
V.  Keesecker,  14-801.   Est.  of  Dec.,  800. 

(Cit.,  46-65.)    Estop.,  7.    Pub.  Lands,  16. 

(Cit,  29-1C5.) 

Myers  v.,  70-95. 

State  v.,  17-46. 


Bowersock  v.  Winers,  60-84.  Instructions, 
179. 

Bowlin  V.  Lyon,  67-586.  Carr.,  18.  CivQ 
Rights,  1.    Innkeepers,  9. 

Bowling  V.  CJook,  89-200.  Mortg.,  246,  285. 
(Cit,  66-788;  69-890.) 

Bowman,  Arbuckle  v.,  6-70. 

V.  Brown,  52-437.  Crim.  L. ,  404.  In- 
structions, 245.  Mai.  Pros.,  6,  28, 27.  (Cit., 
68-217.) 

Calvin  v.,  10-529. 

V.  Davis,  39-398. 

District  T'p  v.,  55-129. 

V.  Eckstien,  46-588.    Tax.,  689,  582,  741. 


(Cit.,  60-54.     Dist.,  47-«82.) 

—  Foster  v.,  55-237. 

—  Griswold  v.,  40-867. 

—  Lester  v.,  89-611. 

—  Marsel  v.,  62-57. 

—  Mniigan  v.,  42-414. 
v.,  46-55. 


—  Northwestern  Coal  Co.  v.,  69-150, 

—  V.  Officer,  53-640.    Agency,  194. 

—  Pontius  v.,  66-88. 

—  Powers  v.,  58-859. 

—  Pryor  v.,  38-92. 

—  State  v.,  45-418. 

—  V.  Thompson,   86-505.    Tax.,  489,  789. 
(Cit,  47  832;  60-54;  68-488.   Dist,  46-685.) 

—  Tillman  v.,  68-450. 

—  V.  Torr,  8-571.  Appeal.  (Cit,  11-285.)  Ev., 
796.    (Cit,  8-114;  29-584.)    Sales,  191,  227. 

—  Whitmore  v.,  4  G.  Gr.,  148. 
V.  Woods,  1  G.  Gr.,  441.   Ev.,  883.  (Cit, 


18-291.)    Negl.,  58.    (at,  84-290.) 

Box,  Thompson  v.,  11-504. 

Boyce  v.  Wabash  R.  Co.,  68-70.  Appeal,  40, 
886,  570,  919,  939.  (at,  64r-693.)  Excep., 
42,  55.  (Cit.,  68-337.)  Jurisd.,  2.  (Cit, 
65-782.)    Railr.,  887. 

Boyd,  Berry  v.,  28-410. 

Black  v.,  5^719. 

V.  Cedar  Rapids  Ins.  Co.,  70-825.  In- 
surance, 51,  52,  175,  181. 

V.  Collins,  70-296.     Est  of  Dec.,  186, 


Boyd  V.  EUis,  11-97.  Const.  L.,  14,  29,  276, 
285.  (Cit,  14-898;  80-28;  67-626.)  Execu., 
257, 275,  276.  (Cit ,  18-426 ;  14-878 ;  16-238, 
622;  18-76;  19-879;  22-21;  24-210;  88-289; 
84-82.)    Mortg.,  897,  404,  422. 

V.  First  Nat  Bank,  26-266.    Excep., 

128.    Ev.,  1182,  1187.    (at,  26-297;   64r- 
682.) 

Jackson  v.,  58-586 

Landers  v.,  59-768. 

Pitkins  v.,  4  G.  Gr.,  266. 

V.  Rutledge,  26-271.    Appeal,  204.    Oar- 


145.    Judgts.,  617. 


nishment,  168,  166. 
Boyer  v.  Austin,  54-402.    Judgts.,  806. 
V.  Moore,  42-644.     Jurisd.,  88.    J.  P., 

11,  78.      (Fol.,  46-76.      at,  61-692;  59^ 

665.) 
V.Riley, 41-18.    Instructions, 246.  (Qt., 


57-44.) 
Boyeus,  In  re  Will  of,  28-864.     Wills,  5. 
Boyle,  Cameron  v.,  2  G.  G.,  164. 
V.  Chicago,  R.  L  &  P.  R.  CJo.,  56-765. 

Railr.,  680. 

McGregor  v.,  84-268. 

V.  Mallett,  67-516. 

Petrie  v.,  56-163. 

State  v.,  28-622. 

V.  Wilcox,  59-466.    J.  P.,  164. 


Boyles,  Averill  v.,  61^-672. 

V.  Boyles,  87-692.    Est  of  Dec.,  388, 

260.    (Cit,  43-22.) 
V.  Latham,  61-174.    Divorce,  188.    Eat. 


of  Dec,  822. 

—  Jackson  v.,  64-428. 

—  McMillan  v.,  14-107. 

—  McMiUenv.,6-804. 


Boynton    v.    District    T*p,    84-510.     Man. 

Corp.,  216.     Schools,  146.     (at,  86-472; 

68-190.) 

Hartley  v.,  6  McCrary,  468. 

V.  Miller,  22-579.    Pub.  Lands,  147.    ' 

Quinn  v.,  40-804. 

Bozarth,  Muu:  v.,  44-499. 

Brace  v.  Grady,  8^-852.    Attach.,  82,   308. 

Courts,  226.    (Cit,  61-878;  67-178.) 
V.   Reid.  3  G.  Gr.,  422.    Equity,  127. 

Judgts.,  245.    (Cit,  7-96;  17-273.)    Notice, 

98.    Ti-usts,  40.    (Cit,  19-864.) 
Bracket  v.  Belknap,  40-704.    Appeal,  686. 

V. ,  41-592.    Appeal,  711. 

Braden,  Donnell  v.,  70 . 


Everingham  v.,  68-188. 
Sellon  v.,  18-865. 


TABLE  OF  CASES. 


107 


Bef  erencee  are  to  tiUes  and  sectioiis. 


Braddy  v.    Lumery,    11-29.     Appeal,   846. 

(Cit.,  21-887;  15-90.) 
—  Lummery  y,,  8-88. 
Bradenberger  t.  Bigler,  68-800.    Appeal,  86, 

116. 
Bradfield  v.  Wart,  86-291.    Elections,  22, 84. 

Mandamus,  12. 
Bradford  t.  Bradford,  60-201.    Execu.,  898. 

(at,  66-520.) 
V.     Homestead    F.    Ins.    Co.,    64-598. 

Agency,  47. 

Irish  v.,  64r-808. 

V.  Jackson  County,  Mor.,  219.    Officers, 


166. 

—  V.  Umpus,  10-85.  (S.  C,  11-260.) 
Vendors,  147.  (Ezpl.,  40^165.  Dist.,  21- 
428;  45-691.) 

—  V. ,  11-260. 

—  V. ,    13-424.     Ezecu.,    257.     (Cit., 

14-879;  19-879;  88-289.) 

—  Miller  v.,  12-14. 

—  Parker  v.,  45-811. 


Bradford's  Heirs  v.  Bodfish,  89-681.    Guard- 
ianship, 69,  85.    (at.,  58-810.)    Parents 

Ch.,  20.     (at.,  54-698;  57-229.) 
Bradish,  Miller  v.,  69-278. 
Bradley  v.  Bradley,  21-480.    Trusts,  44. 

Byington  v.,  11-78. 

V.  Cole,  67-650.    Lim.  of  Ac.,  95>  167. 

Notice;  100.    Tax.,  869,  870,  877,  879. 

V.  Delaware  County,  54-187. 

V. ,  57-552.    Poor,  88. 

V.  Fraser,  54-289.    J.  P.,  14.    (at.,  64- 

268.     Dist.,  68-109.) 
Y.  Qelkinson,  57-800;  Chat.  Mortg.,  135, 

187. 
V.  Hintrager,  61-887.    Mun.  Orp.,  659. 

Tax.,  751. 
V.  Jamison,  46-68.  Courts,  177.    Excep., 

76.    Jurisd.,  90, 176.    (Cit.,  6^-699.)    Orig. 

Not.,  121.    (at.,  46-68.) 
T.  Jefferson   County,    4   G.  Gr.,  800. 

Officers,    (at.,  45-265.) 

V.  J<dm8on,  67-614.    Appeal,  842. 

y.  Kavanagh,    12-278.     Appeal,    246. 

(at,  84r-480.)  •  Ev.,  1078.   (at,  29-145,  487 ; 

30-62.) 
V.  Kennedy,  2  G.  Gr.,   281.    Ev.,  855. 

(Overr.,  65-306.)     Slander  &  L.,  76,  78. 

(Overr. ,  65-306.    at. ,  2-579 ;  2J^16 ;  56-19.) 

Leath  v.,  22-601. 

McCall  v.,  8  G.  Gr.,  200. 

V.  McCaU,  2  G.  Gr.,  2141    J.  P.,  808. 


Bradley  V.Marshall  County,  88-178.  Officers, 

217. 
V.  Redmond,  42-452.    Cl^t  Mortg.,  123. 

Dam.,  800. 

Van  Yalkenburg  v.,  14-108. 

Bradshaw  v.  Hedge,  10-402.    Ev.,  572. 


(at,  10-465.    Dist,  84r464.)    Judgts.,  49. 
New  Tr.,  6. 

—  Henry  Ck>unty  v.,  20-855. 

—  V.  Hurst,  57-745.    Homestead,  60,  51, 


77,  257.    Residence,  10. 
Bradstreet   v.    Dunham,    65-248.    Convej., 

225.    Dedication,  28.    Mun.  Corp.,  845w 

B^netzer  v.,  1  G.  Gr.,  882. 

v.,  3  G.  Gr.,  487. 

Brad  way,  Lee  v.,  25-216. 
Brady,  Davis  v.,  Mor.,  101. 

V.  Gillis,  15-602.    Stat    (at,  80-196.) 

V.  Malone,  4-146.    Appeal,  286.    (at, 

7-822.)    Contin.,  26,  27,  46.    (at,  8-16a; 

10-205;  11-272;  19-157.) 

Musgrave  v.,  Mor.,  456. 

V.  Otis,  40-97.    Notice,  181.    Plead.,  287. 


Record.  Acts,  98. 

—  V.  Shinkle,  40-576.  Const  L.,  188. 
Highways,  87.  (Fol.,  40-571.  at,  45-278; 
54r-569.) 

—  State  v.,  27-126. 

—  Wilson  v.,  85-589. 

—  Wisner  v.,  11-248. 


Bragg,  Bod  well  v.,  29-282. 

Brainard  v.  Elwood,  58-30.    Atf  y,  196. 

V.  Holsaple,  4  G.  Gr.,  485.    Equity,  40, 

45,  56.    (at,  11-864;  51-891.) 

V.  Simmons,  58-464.  Appeal,  797.  Ex- 
cep., 78.    Gkumishment,  94. 

V. ,  67-646.     Appeal,  578.    Execn., 

205.    Garnishment,  147. 

State  v.,  26-572. 

V.  Van  Kuran,  22-261.  Appeal,  562.  (at, 

36-306.)  Fraud.  Con  v.,  9, 82, 142, 181.  Gar- 
nishment, 55.  (Cit,  52-192.)  Homestead,  162. 

BraiDerd  v.  Wilson,  51-707. 

Braitch  v.  Guelick,  87-212.  Injunc.  (at, 
56-746.)    Intox.  Liq.,  224. 

Brameier,  Dressen  v.,  56-756. 

Branch  v.  Marengo,  43-600.    Tax.,  146. 

Branch  of  State  Bank  v.  Morris,  18-186.  At- 
tach., 86,  253.  '  (Cit,  32-389;  47-135.) 
Judgts.,  456. 

Pilmer  v.,  16-321. 

V.  White,  12-141.    Attach.,  33.    (FoL, 

14-294.     at,  25-465.) 


ro8 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Brand,  Butcher  v.,  6-235. 

Easley  v.,  1&-182. 

Stewart  v.,  28-477. 

Brandirff  v.  Harrison  County,  50-164.  (See 
68-593.)  Injunc,  24,  27,  28.  (Cit,  62- 
609.)  Mun.  Corp.,  842.  Parties,  118.  (Cit., 
6^-545;  70-232;  65^78;  70-629.  Dist.,  57- 
685;  58-668.) 

Brandon,  Hedrick  v.,  9-319. 

Brandt  v.  Chicago,  R.  I.  &  P.  R.  Co.,  26-114. 
Railr.,  888,  403,  406.    (Cit..  29-481.) 

V.   Foster,   5-287.    Convey.,  261,  269, 

274r-276,  298-300,  821,  328.  (Cit.,  5-407 
10-539,  586;  16-172;  lfr-14;  28-820;  85-19 
86-139;  44-305;  46-270;  54-538;  59-704 
64-187.    Dist.,  64-588.)    Sales,  196. 

Jones  v.,  59-332. 

-; —  V.  McDowell,  52-230.    Contm.,  24-51. 

State  v.,  41-593. 

V.  Wilson,  58-485.    Default,  57.  Plead., 

827. 

Windle  v.,  55-221. 


Brann  v.  Chicago,  R.  I.  &  P.  R.  Co.,  53-595. 

Negl.,  74.    Railr.,  478,  479,  487. 
Branner,  Hardin  v.,  25-864. 
V.  Piper,  25-400.    Bills  &  N.,  454.    (Cit., 

88-549.) 

Todd  v.,  80-489. 

Brannon,  State  v.,  50-372. 

Branscomb  v.  Gillian,  55-285.    Appeal,  954. 

Partition,  5. 
Brant  v.   Lyons,  60-172.    Appeal,  757.    Ev., 

855.    New  Tr.,  70. 

V.  Plumer,  64-33.    Nuisances,  18. 

State  v.,  14-180. 

Brassfield,  Egleston  v.,  88-698. 

Bratt,  Hunt  v.,  23-171. 

Braught  v.   Griffith,   16-28.    Est.  of   Dec., 

149-151,  199.  (Cit.  19-511;  37-535.)  Judgts. 
.    (Cit..  19-495.)    Suretyship,  123.    (Cit.,  16- 

104;  17-137;  37-535;  49-302.) 
Bray  v.  Flickinger,  69-167.    Chat.   Mortg., 

102.     Estop.,  66.    Notice,  111. 
Bray  ley  v.   Goff,  40-76.    Partnership,  211. 

Plead.,  586. 

V.   Hedges,    52-623.    Partnership,    63. 

Plead.,  544. 

V. ,  53-582.    Courts,  86,  99. 

V.  Ross,  33-505.    Appeal,  403.    Est.  of 

Dec,   181.     (Cit,   3^191;  39-55;   59-296.) 
Ev.,  93. 

Brayton  v.  Boone,  19-506.    Appeal,  211. 
Cooley  v.,  16-10. 


Brayton  v.  Delaware  County,  16-44.^  De- 
fault, 28.  Stamps.  (Dist,  19-416.)  Ten- 
der, 44.  (Fol.,  18^352.  Cit,  1^-86;  80-281; 
85-294;  87-178;  68-674.) 

Garfield  v.,  83-16. 

Hobbs  v.,  24-596. 

Price  v.,  19-309. 

V.  Town,    12-846.      Mun.  Corp.,    ML 

Officers,  95.    (Cit.,  65-278.) 

Brazell,  Garretty  v.,  84-100. 

Brazier,  Upton  v.,  17-153. 

Brazil,  Bryan  v.,  52-350. 

Brazill,  Collins  v.,  63-482. 

Iliff  v.,  27-131. 

Brazleton,  Brazleton's  Adm*r  v.,  16-417. 

V.  Jenkins,  Mor.,  15.    Appeal,  152,  457. 

(Cit;  1  G.  Gr.,  110.) 

Brazleton's  Adni*r  v.  Brazleton,  16-417.  No- 
tice, 124. 

Brecht,  Reickhoff  v.,  61-638. 

Breckbill  v.  Stutyman,  8  G.  Gr.,  572.  BOIb 
&  N.,  148,  155. 

Breckenridge,  State  v.,  67-204. 

Breckinridge  v.  Brown,  9-896.  Plead.,  896. 
Venue,  57.    (Cit.,  12-522;  26-606;  29-188.) 

Breed  v.  Conley,  14-269.  Record.  Acts,  80. 
(Cit,  19-561.) 

Breeding,  Adkinson  v.,  66-26. 

Wilson  v.,  50-629. 

Breese,  First  Nat  Bank  v.,  89-640. 

Breeze,  Mt.  Pleasant  v.,  11-899. 

Breezly,  Lee  v.,  64-^60. 

Breitenbach,  Meunch  v.,  41-^27. 

Bremer  County,  Austin  v.,  44-165. 

V.  Barrick,  18-390.    Schools,  207. 

Bremer  County  Bank  v.,  42-894. 

V.   Buchanan  County,   61-624.     Man. 

Corp.,  985.    Poor.  15,  82. 

V.  Curtis,  54-72.     Est    of   Dea,  168. 


Poor,  6,  6. 

Fayette  County  v.,  66-516. 


Bremer  County  Bank  v.  Bremer  County,  4d- 

394.    Prac,  21.    Tax..  229. 
v.    Eastman,    34-392.      Appeal,    882. 

Mortg.,  228.    (Cit.,  36-249.)    Plead.,  186, 
Bremner  v.  Hallowell,  59-438.    J.  P.,  65. 
Breneman  v,  Harvey,  70-479.    Mech.  lieOy 

26,  80,  31. 
Breniger,  Bartle  v.,  37-139. 
Brennan,  State  v.,  45-^97. 
Brenneman  v.  Edwards,  65-874     Tiim.  of 
•  Ac,  211.    Plead.,  888. 
Tharp  v.,  41-261. 


TABLE  OF  CASES. 


109 


Beferenoes  are  to  titles  and  sectioDB. 


Brenner  v.  Gundershiemer'  14r82.  Bills  & 
N.,  299.    Default,  8,  103.    (Cit.,  29-811.) 

Brentner  v.  Chicago,  M.  &  St.  P.  R.  Co.,  58- 
625.     Interest,  8.    Railr. ,  858, 362, 402, 405. 

V. ,  68-530.  Appeal,  443,  960.  Ju- 
rors, 21.  Prac,  78.  Railr.,  331,  373,  886, 
400. 

Brenton,  Shephard  v.,  20-41. 

Shepherd  v.,  15-84. 

Bretney  v.  Jones,  1  Q.  Gr.,  366.  Appeal. 
(Cit.,  a-206.) 

Brett  V.  Bassett,  63-340.  Agency,  45.  Ap- 
peal, 515. 

V.  Farr,  58-442.    Default,  37. 

V. ,  66-684.    Tax.,  868,  869. 

Hodges  v.,  4  G.  Gr.,  345. 

Johnson  v.,  64-162. 

Lawler  v.,  20  Fed.  Rep.,  219. 

V.  Myers,  65-274.    Appeal,  909.    Courts, 


16.    Judgts.,  471. 

Brewer  v.  Holborn,  34-473.  Bills  &  N.,  364. 
Judgts.,  194,  217. 

Lyster  v.,  13-461. 

Moflfett  v.,  1  G.  Gr.,  848. 

Robb  v.,  60-539. 

State  v.,  53-735. 

State  ex  rel.  v.,  70-384. 

V.  Stoddard,  49-279.  Courts,  46.  Guard- 
ianship, 72.    (Cit.,  69-438.) 

Thomas  v.,  55-227. 


Brewer's  Estate  v.  Crow,  4  G.  Gr.,  520.  Con- 
tracts, 9.  Mortg.,  1.  Plead.,  647.  Record. 
Acts,  3,  8,  13. 

Brewington  v.  Eadersby,  4G.  Gr.,  263. 

V.   Patton,    1-121.    Appeal,    358,    828. 

(Cit,  2-451;    4r^53;  5-476;   7-238;  16-65. 
Dist.,  46-483.) 

Brewster  v.  Davenport,  51-427.  Mun.  Corp., 
56,  78,  546,  720,  743.  (Fol.,  54r-131.  Cit., 
55-210;  6&-552.) 

V.   Dryden,  53-657.    Bankr.,  6.    (Fol., 

63-386.     Cit.,  57-347;  60-91.) 

V.  Kendrick,  14-479.    Est.  of  Dec.,  192, 


193.     (Cit.,  19-511;    20-70;   36-609;   51-25, 

632.     Expl.,  33-507.  Dist,  19-129;  64r-355.) 
Brice  V.  Carr,  13-599. 
Brick  V.  Plymouth  County,  63-462.     Mun. 

Corp.,  200.     (Cit.,  65-23.) 
Bridal,  Caldwell  v.,  48-15. 
Bridge,  Jessnp  v.,  11-572. 
V.  Livingston,  11-57.     Bills  &  N.,   312, 

352.     Plead.,  496,  753,  965.    (Cit.,  26-472.) 
Bridgeford,  Waugh  v.,  69-334. 


Bridgeman,  Doolittle  v.,  1  G.  Gr.,  265. 
Bridges  V.  Arnold,  37-221.    J.   P.,  70,   119. 
(Cit,  65-117.)    Grig.  Not.,  79. 

Brown  v.,  31-138. 

v.,  36-279. 


V.  Howard,  18-116.    (See  2&-344) 

tition,  11. 

EIriechbaum  v.,  1-14. 

V.  linder,  60-190.    Mortg.,  71,  73,  74L 

Vendors,  166. 

Powers  v.,  1 G.  Gr.,  235. 

V.  Yellow  Sprmgs  College,  19-672.   Bilk 

&  N.,  427. 
Bridgman,  Battelle  v.,  Mor.,  363. 

Beardsley  v.,  17-290. 

Daugherty  v.,  Mor.,  295. 

Humphreys  v.,  Mor.,  167. 

V.    McKissick,    15-260.     Execu.,    88. 

Fraud.    Con  v.,    176,    177.      Judgts.,    545. 

(Fol.,   39-593.    at,  69-49;  68-204.    Dist, 

40-428.) 
V.  Miller,  50-892.    Est.  of  Dec.,  7,  144. 

(Cit,  58-578.)    Judgts.,  479. 
V.  Steamboat  Emily,  18-609.    Appeal, 

265.    Carr.,  16,  17.    (Cit,  3&-630.) 
V.  Wilcut,  4  G.  Gr.,  563.    Appeal,  166. 


Const.  Lu,  177.    Homestead,  26.     Juried., 

43.    (Cit,  22-21.) 
Brier  v.  Chicago,  B.  &  P.  R.  Ck).,  66-602. 

Appeal,  621,  628,  669. 
Briggs,  Bean  v.,  1-488. 

v.,  4-464. 

▼.  Briggs,  36-383.    Divorce,  69,  70. 

V.   ,    45-318.     Est    of    Dec.,  403. 

Homestead,  229,  248.  (Fol.,  46-307 ;  48-255.) 
T. ,  69-617.    Wills,  106-108.    Words 


&Phr.,   56. 

—  T.   Downing,  4&-^50.    Contracts,  269. 
Suretyship,  2. 

—  V.  Finn,  10-590. 

—  Grimstead  v.,  4-559. 
V.  Hartman,  10-63.    Agency,  168.    Ap- 


peal, 271.    (Cit.,  10-549;  22-392.) 

—  Hellyer  v.,  55-185. 

—  V.  Jasper  County,  49-481.    Equity,  40. 
Pub.  Lands,  169,  193.    Spec.  Perf.,  46. 

—  Kelley  v.,  58-332. 

—  Porter  v.,  38-166. 

—  State  v.,  68-416. 

—  V.  Wilder,  58-311.    Trusts,  108. 


Brigham  v.  Myers,  51-397.    Interest,  66,  65. 

V.  White,  44-677.    Fraud.  Co© v.,   167. 

Injunc,  90, 136.    (Cit,  68-541.) 


710 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Bright,  Decatur  County  v.,  57-724. 
ftighton.  P&rkhiU  v.,  61-108. 
Brinck  v.  Neiweg,  39-444.    Costs,  48. 

White  v.,  28-591. 

Brindle,  State  v.,  2a-512. 

Bringolf  V.  Burt,  44-184.    Officers,  115. 

McTighe  v.,  42-455. 

Osgood  v.,  82-265. 

v.  Polk  County,   41-554.    Mun.  Corp., 

965.      Officers,     192,     208-205,    209,    212. 

(Dist.,  48-406;  67-248.) 
— ^  Town  v.,  47-138. 
Bringholff  v.  Munzenmaier,  20-518.    Chat. 

Mortg.,    46.    Fixtures,  14.    (Cit.,   58-454. 

Dist,  52-551.) 
Brink,  Barker  v.,  4  G.  Or.,  59. 

v„  5-481. 

Blackburn  v.,  54-760. 

V.  Chicago  &  N.  W.  R.  Co.,  2a-473. 

Sales,  2. 

V.  Morton,  2-411.    Equity,  282.    (Cit.,  9- 


185.    ExpL,  10-503.)     Plead.,  254.     (Qt., 

18-814.)    Spec.  Perf.,  50.    (Cit.,  5-852;  11- 

364;  17-194;  55-498.     Dist.,  11-515.) 
Brinton  v.   See  vers,   12-889.    Ackgt.,   1,  6. 

(Cit,  80-419.)     Const.  L.,    163.     Record. 

Acts,  61,68.    (Fol.,  17-549.    Cit..  15-239; 

26-347,  500;  85-62;  40-81;  58-719;  69-56.) 
Brisbee,  Sobey  v.,  20-105. 
Briscoe  V.  Reynolds,   51-673.    Alt.  of  Inst., 

21.    Instructions,  112. 
Bristol,  Bettis  v.,  56-41.        / 

Smith  v.,  83-24. 

Bristow  V.  Guess,  12-404.    Orig.  Not,  134. 

(Cit,  22-21.)    Stat,  106.    (Cit.,  80-196.) 
British  &  Am.  Mt'ge  Co.  v.  Tibballs,  63^468. 

Banks,  8.    Ev.,  518. 
Britt  V.  Case,  68-757.    Appeal,  773,  1047. 

Fitzgerald  v.,  43-498. 

Britton  v.   Centred  R.  Co.,  39-390.    Appeal, 

1046.    (Cit,  43-579;  49-681.) 
V.  Des  Moines,  O.  &  S.  R.  Co.,  59-540. 

Const   Lu,  207.    Ev.,  1271.      Plead.,  816. 

Raih-.,  158. 

Wright  v.,  Mor.,  286. 

V.  Wright,  1  G.  Gr.,  426.    Costs,  23. 

Brix  V.  McLean,  66-597. 

Broadbent,  Young  v.,  2^-589. 

Broadstreet  v.  Clark,  65-670.    Execu.,  178. 

Garnishment,  76. 
Broad wel],  Curtis  v.,  66-662. 

V,  Wilcox,  22-568.    Fences,  15. 

Brobst  y.  Patton,  2^-608. 


Brobst,  Taylor  v.,  4  G.  Gr.,  534. 

y,  Thompson,  4  G.  Gr.,  135.    Ackgt. 

(Dist.,  5-104.)    Appeal,  279.    (Cit,  11-295.) 

Mortg.,  843. 

Wetherell  v.,  2^-586. 

Broburg  v.  Des  Moines,  63-528.    Mun.  Corp., 

636.  675. 
Brock,  Barlow  v.,  25-308. 
V.    Barr,    70-390.    Appeal,    82.    Chat 

Mortg.,  21. 

V.  Manatt,  1-128.    Bonds,  3.    (Cit,  ^ 


57;  11-70.)    J.  P.,  198. 
V. ,  5-270.    J.  P.,  103.    (Cit,  5-491 ; 

12-360;  25-34;  31-28.) 

Roland  v.,  29-284. 

Brockman  v.  Berryhill,  16-188.    Appeal,  467. 

(Cit,  16-347;   24r446;  44-294.)    New  Tr., 

28,  95.     (Cit,  21-337;  28-439;  24^506;  31- 

180,  164,  296;  61-692.)    Plead.,   264,   S13. 

(Cit,  19-514;  23-232;  23-217;   23-86;  27- 

113;  35-88;  38-304.) 
Brockway  v.  Haller,  57-368.    Interest,  29. 

Maynes  v.,  55-457. 

Broderick,  Oswald  v.,  1-380. 

Brodhead  v.  Wiltse,  85-429.    Ev.,  334,  419. 

Brodt  V.  Rolikar,  48-36.    Mech.  Lien,   129, 

146.    (at,    50-478;    52-558.)    Stat,    124. 

(Cit.,  59-477.) 
Broesch,  Fejavary  v.,  52-88. 
Broesigks,  Bruck  v.,  18-893. 
Broghill  T.  Lash,  3  G.  Gr.,  857.    Default  81. 

(Cit,  4  G.  Gr.,  466,  585.)    Orig.  Not,  112, 

117,  133.  (Cit,  6-3.  337;  11-54,  410;  16-100, 

554;   17-174;  23-21;  27-525;   4&-152;    6m 

699.) 
Brokaw,  Jeffrey  v.,  35-505. 
BroUiar,  Wood  v.,  40-591. 
Bromfield,  Thomburg  v.,  24-92. 
Brones,  Winnebago  County  v.,  68-683. 
Bronson,  Coriell  v.,  6-471. 

Davis  v.,  6-410. 

V.  Keokuk,  3  Dillon,  490.    Tax.,  81,  83. 

Brooklyn,  Thomas  v.,  58-438. 
Brooknau  v.  Burnett,  49-803.    Mortg.,  88. 
Brooks,  Baird  v.,  65-40. 
■'—  Barrett  v.,  21-144. 

V.  Cutler,  18-483.    Jurisd.,  11. 

V.  Davenport  &  St.  P.  R.  Co.,  87-99. 

V.  Day,  11-46.    Ev.,  578. 

V.  Eighmey,    63-276.      Assignt,   149. 

Tax.,  802. 

V.  Ellis,  8  G.  Gr.,  537.   Trusts,  38.   (Cit» 


5-360;  30-471;  86-138.) 


TABLE  OF  CASES. 


711 


Bef erencQB  are  to  titles  and  sections. 


Brooks,  Gates  v.,  51>-510. 

V.  Hazen,  8  G.  Gr.,  558.    Ev.    (Cit.,  18- 

344.) 

V.  Keister,  45-303.    Execu.,  354,  419. 

Murray  v.,  41-45. 

V.  Payne,  38-263.    Highways,  58.    (Cit, 

45-485.) 
V.  Polk  County,  52-460.     Mun.  Corp., 

605.    (Cit.,  68-281,  692.) 

Quick  v.,  29-484. 

V.  Railway  Co.,  101  U.  S.,  443.    Mech. 


Lien,  88,  65,  120. 

Steamboat  Kentucky  v.,  1  G.  Gr.,  898. 

V.  Westover,  65-369.    Plead.,  616. 

Yant  v.,  19-87. 

Brophey,  Dixon  v.,  29-460. 

Broquet  v.   Sterling,    50-357.    Mortg.,  144 

Tax.,  659. 
Brossart  v.  Corlett,  27-288.    Easem'ts,  17. 

Sawyer  v.,  67-678. 

Brotherton  v.   Brotherton,  41-112.      Const. 

Lu,  134     Contin.,  29.    Stat,   104     (FoL, 

41-94     Cit ,  52-514 ;  53-372.) 
Brown  v.  Allen,  35-306.    Chat.  Mortg.,  1, 57, 

115.    (Cit,  52-89;  57-664;  68-724.)    Dam., 

60,   193,  295.     (at,   63-429.)    Eir.,   1085. 

Parties,  55.      Partnership,   130.     Stat  of 

Pr.,  26,  86. 

Allen  v.,  3&-330. 

V.  American  Cent.  Ins.  Ox,  70-390.   In- 
sanity, 24. 

Anderson  v.,  Mor.,  158. 

Andrews  v.,  1-154 

V.  Babb,  53-750. 

• —  Bankhead  v.,  25-540. 

Barker  v.,  15-70. 

Bartlett  v.,  29-591. 

Beebe  v.,  4  G.  Gr.,  406. 

V.  Beesett,  13-185.    J.  P.,  186,  208. 

Bever  v.,  56-565. 

Boothby  v.,  40-104 

Bowman  v.,  52-437. 

Breckinridge  v.,  9-396. 

V.  Bridges,  31-188.    Instructions,  214, 

220,231.  (Cit,  43-670;  44-107.)  Real  Prop., 

6,  70.    (Fol.,  45-n582.    at.,  57-213.    Dist, 

84-152.)    Trespass,  5,  12. 

V. ,  36-279.    Highways,  78. 

V.  Brown,  40-695. 

V. ,  44-349.    Lim.  of  Ac,  97,  104 

(at.  47-434,  670;  66-75.) 

V,  Bryan,  81-556.    Plead.,  812. 

V.  Butters,  4(HS44    Execu.,  222. 


Brown  V.  By  am,  59-52.  Appeal,  728.  Judgts., 
188,221.    New  Tr.,  233. 

V. ,65-374    Ev.,988.    Vendors,  197. 

Callanan  v.,  31-333. 

Campbell  v.,  64r425. 

Carpenter  v.,  50-451. 

Y.  C^ascaden,  43-103.    Mortg.,  81,  809i 


(Dist.,  152-495.) 

—  Chad  wick  v.,  Mor.,  492. 

—  Chambers  v.,  69-213. 

—  Chicago,  R.  I.  &  P.  R.  Co.  v.,  40-338. 

—  V.  Chicago,  R.  L  &  P.  R.  Co.,  51-235. 


Carr.,  127.    (at,  69-19.)   Instructions,  106. 

—  V. ,64-652.    Dam.,  232.    Raibr.,651. 

_  V.  ,  69-161.    Raib-.,  641,  651,  652, 

607. 

—  Christner  v.,  16-130. 

—  y.  Cole,  45-601.    Contracts^  482.    New 


Tr.,  184 

—  V.  CoUins,  45-709. 

—  Cooley  v.,  80-470. 
▼.,35-475. 

—  V.  a-andal,  23-112.    Stamps,  8.    (at, 
24r-359;  30-529.) 

—  Crapo  v.,  40-487. 

—  V.  Crego,  29-821.    (S.  C,  82-499.)  Man- 
damus, 1. 

—  y. ,32-498.   Courts,  80.    Mandamus, 

5,  32,  33.    (at,  36-295.)    Mun.  Corp.,  211. 

—  Crooker  y.,  40-144 

—  y.  Dayidson,  59-461.     Ck>ntempt,   27. 
Insanity,  12. 

—  y.  Dayis,  59-641.    Jurisd.,  106.    J.  P., 

6,  32. 

—  Desmond  y.,  29-53. 
y.,  33-13. 

—  Dickey  y.,  56-426. 

—  District  Tp  y.,  47-25. 

—  y.  Duffus,    66-193.     Const    L.,  277. 
Crim.  L.,  1408,  1409.    Officers,  8. 

—  y.  Ellis,  2^-85.    Highways,  60,  61,  67. 


Plead.,  866. 

_  V. ,  26-591. 


—  Everett  y.,  64-420. 

—  Fair  y.,  40-209. 

—  Finley  y.,  22-538. 

—  Foster  y.,  55-686. 

—  y.  Gibbons,  37-654.    Mortg.,  844    (at, 
37-662;  54-284.) 

—  Goodrich  y.,  80-291. 
y.,  63-247. 

—  y.  Harper,  54-546.    Appeal,  69.    Arbitr., 
60,58. 


712 


TABLE  OF  CASES. 


Bef  erenoes  are  to  titles  and  sections. 


Brown  t.  Harris,  2  G.  Gr.,  605.  Attach.,  224, 
226.    (Qaal.,  4-289.) 

V.  Hendrickson,  69-749.    Actions,  15. 

Appeal,   422.    Instructions,    107.    Plead., 
809. 

High  v.,  46-859. 

—  V.  Hollenbeck,  2  G.  Gr.,  818.  Default, 
18.    (at.,  4  G.  Gr.,  120.) 

Holt  v.,  68-819. 

Ibbitson  v.,  5-582. 

Jack  v.,  60-271. 

Janes  v.,  48-568. 

V.  Jefferson  CJounty,  16-889.    Appeal, 

475.  (at,  29-329;  48-676.)  Dedication, 
16.  (at.,  64-169;  84-480.)  Excep.  (at., 
«M78;  28-298,452;  24-592;  88^16.)  Ev.,  I 
1215.  (at.,  24-446.)  lim.  of  Ac  (at., 
24-544.)  Mun.  Corp.,  908,  916.  (Cit.,  21- 
414;  24-850:  26-269,898;  82-828;  40-218, 
897.    Dist.,  42-59.) 

—  V.  Johnson  County,  1  G.  Gr.,  486.  In- 
terest, 81.  Mun.  Corp.,  887.  (Cit.,  2  G. 
Gr.,  470;  8-470;  19-212.) 

Jones  v.,  54-74. 

—  Jordan  v.,  66-281. 
V.  Kingsley ,  88-220.    Ev. ,  1291.    Plead. , 

64.    Seduction,  4,  6.    (Cit.,  60-177.) 

Knowles  v.,  69-11. 

Latham  v.,  16-118. 

Lathrop  v.,  2&-40. 

Mcaure  v.,  56-768. 

-^  McGregor  v.,  89-666. 

McGuire  v.,  41-^60. 

V.  Mallory,  26-469.    Actions,  85.    Orig. 

Not.,  60.    Plead.,  754.    (Cit,  89-874;  62- 

422.) 

—  V.  Markley,  68-689.    Execu.,  402,  412. 
Masterson  v.,  61-442. 

—  Merchants'  Union  Barb  Wire  Co.  v., 
64-275. 

Mills  v.,  11-814. 

Moore  v.,  49-180. 

—  Nelson  v.,  44-455. 

v.,  53-555. 

V.  Newman,  18-546.    J.  P.,  65. 

O'Brien  County  v.,  1  Dillon,  688. 

O'Sullivanv.,  Mor.,  494. 

V.   Painter,    88-456.    Tax.,  847.    (at, 

41-488.  668;  46-601;  47-288,  898;  48-106; 
66-888;  66-301.) 

▼. ,  44-868.    lim.  of  Ac,  8.    Tax., 

409,  849.    (Fol.,  50-214.    at,  47-525;  48- 
250,  251 ;  67-26.)  I 


Brown  V.Pearson,  41-481.    Allans,  12.    (Git» 

53-100.) 
V.  Petrie,  56-209.    Appeal,  99.     (Cit, 

61-229.) 

V.  Phillipps,  16-210.    Const  L.,  898. 

V.  Rains,  63-81.    Partnership,  20,  50. 

Richman  v.,  25-83. 

V.  Rockhold,  49-282.    Lim.  of  Ac,  256. 


(at.  56-414.)    Plead.,  700. 

—  V.  Rodocker,  65-65.    Mech.  Lien,  40. 

—  V.  Rose,  48-231.    (S.  C,  55-634.)    Real 


Prop.,  48. 

—  V. ,  55-734.    Appeal,  209,  210,  827, 

850.    (Cit,  58-197.)    Real  Prop.,  48, 64,  55. 

—  V.  Scott,  2  G.  Gr.,  454.     Ev.,  551.    J.  P., 


131,  134,  208.  (at,  7-25;  10-890;  82-206. 
Dist,  19-64.) 

—  V. ,  34-575.    Tax.,  8a 

—  V.  Scott  County,  86-140.    Excep.,  60. 


(Dist.,  46-482.) 

—  Shaul  v.,  28-87. 

—  Shaw  V.  18-508. 

—  V.  Smith,  65-81.    Mech.  lien.,  68.   CPdL, 
5&-54;  59-321.) 

—  State  v.,  16-814 

v..  25-561. 

v.,  2W592. 

v.,  48-882. 

v.,  67-759. 

v.,  68-298. 

v.,  67-289. 

—  Stevens  v.,  60-403. 

—  Stiles  v.,  8  G.  Gr.,  680. 

—  Stone  v.,  14r-695. 

—  Stringham  v.,  7-38. 

—  Sutliff  v.,  65-42. 

—  Sweet  v.,  61-669. 

—  V.  Thompson,    14r-597.     Yennc     (Cit., 
87-874.) 

—  V.  Tomlinson,  2  G.  Gr.,  525.    Convey., 


26a    (Cit,  5-84.) 

—  V.  Tuthlll,  1  G.  Gr.,  189.  Record.  Acts, 
7a  (Cit,  2  G.  Gr.,  60;  8  G.  Gr.,  41;  lO- 
356;  11-177.    Dist,  9-630.) 

—  V.  Wade,  42-647.    Execu.,  342.    Sales, 


43.    (Cit,  51-169;  52-402.    Dist,  46-5ia) 
Stat  of  Fr.,  87,  110. 

—  V.  Webster,  16-589. 

—  V.  Wilcox,  15-414.    Interest,  101,  117, 
118,  125. 

—  Williams  v.,  28-247. 
v.,  45-102. 

—  V.  Wyman,  56-462.    Mech.  lien,  88. 


TABLE  OF  CASES. 


718 


Bef  erenoeB  are  to  tiUes  and  sections. 


Brown,  Young  v.,  10-687. 

V.  Young,  69-625.    Convey.,  289.    Ease- 
ment, la.    Railr.,  118. 

Browne,  Clark  v.,  70-139. 

CammJngs  v.,  61-885. 

V.  Dolan,  68-645.    Ackgt.,  89. 

V.  Hickie,  68-880.    Appeal,  652.    Ev., 

51,  52.      Instructions,    242.     J.    P.,    252. 
Plead.,  405.    Venue,  108. 

Johnston  v.,  87-200. 

Brownell,  Harwood  v.,  48-657. 

Post  v.,  80-497. 

V.  Smith,  18-287.    J.  P.,  86.    (Cit,  82- 

160.) 

V.  Storm  Lake  Bank,  68-754.    Judgts., 

188.    Tax.,  758. 

V.  Williams,  54-358.    Est.  of  Dec.,  31, 


177,197.    (Cit,  68-686.) 
Brownfield,  Taylor  v.,  41-264. 
Browning,  Savery  v.,  18-246. 
Brownlee  v.  Marion  County,  58-487.    Tax., 

244,889. 
Bruce  v.  Bishop,  84-586. 

V.  Luck,  4  G.  Or.,  143.    Lim.  of  Ac,  11. 

Shawg  v.,  8-824. 

Shorick  v.,  21-305. 

State  v.,  48-580. 

V.  Sweatland,  Mor.,  494. 

Bruck  V.  Broesigks,  18-898.    Tax.,  466.  (Cit., 

26-77.) 
Bruguier  v.  Qoewey,  89-190.    Contracts,  98, 

202. 
Bruington  v.  Wingate,  65-140,    Mai.  Pros., 

88. 
Bruley  v.  Rose,  57-851.    Bailm.,  20.    Crim. 

L,  808.    (Cit.,  59-266;  60-884.)   Mai.  Pros., 

81,  82.     Pledge,  2. 
Brumbaugh  v.  Shoemaker,  61-148.    Home- 
stead, 199.    (Cit,  69-246.) 
V.  Zollinger,  59-884.   Estop.,  90.   Home- 
stead, 186,  218.     Mortg.,  412, 
Brundige  v.  Maloney,  52-218.    Tax.,  467. 
Brunnell  v.  Hopkins,  42-429.    Negl.,  48,  49. 
Bruner  v.   Bateman,    66-488.     Homestead, 

58,  141.    (Cit,  67-101.) 

Luke  v.,  15-8. 

Brunskill,  Jones  v.,  18-129. 

Brunson  v.  Ballon,   70-84.      Lim.    of  Ac, 

101,  246. 
Brunswick  v.  United  States  Ex.  Co.,  46-677. 

Carr.,  80,  81.     Sales,  128. 
Brunswick  &  Balke  Co.  v.  Valleau,  50-120. 

Sales,  19. 


Brusch,  Kurz  v.,  18-871. 

Brusev.  Nelson,  85-157.  Equity,  184.  Mortg. » 

260.     (Cit,  85-210.) 
Brush  V.  Peterson,  54-248.  Interest,  44.  Lim. 

of  Ac ,  87.    Mortg. ,  88, 84 

V.  Sabula,  A.   &   D.  R.  Co.,  48-564 

Carr.,  72.    Ev.,  186. 

Bryan,  Baker  v.,  64-561. 

Billingham  v.,  10-817. 

V.  Brazil,  52-850.  Agency,  121.  Con- 
tracts, 286.  Et.,  722.  Instructions,  179. 
Pay.  &  Disch.,  77. 

Brown  v.  81-556. 

V.  Cattell,  16-688.    Const  L.,  149,  278, 


868.  Bist  Att'y»  11.  Mandamus,  16.  (Cit, 
80-257;  82-500,  501;  8^295.)  Officers,  4^ 
9,  10.    State,  6. 

—  V.  Chicago,  R.  L  &  P.  R.  Co.,  63-464. 
Ev.,  884,  840,  841.  (Cit,  70-626.)  Instruc- 
tions, 185.  (Cit.,  65-460;  68-868.)  Railr., 
782. 

—  V.  Des  Moines,  51-690.  Estop.,  94.  Mun. 
Orp.,  765,  768,  778.  (Fol.,  53-144.  Dist, 
65-650.)    Stat.,  156. 

—  First  Nat  Bank  v.,  6^-40. 

—  Higley  v.,  8  G.  Gr.,  284., 

—  Kimball  v.,  56-682. 

—  Lamb  v.,  64-667. 

—  MUler  v.,  8-68. 

—  Simpson  Centenary  College  v.,  60-298. 

—  V.  State,  4r-849.  Const  L.,  88.  (CLt, 
8-897;  9-207,  208;  10-559;  14-898;  16-65; 
21-156.)    Excep.,  101. 

—  State  v.,  40-879. 


Bryant  v.  Burlington,  C.  R.  &  N.  R.  Co.,  66- 

805.    Railr.,  553. 
V.  Hendricks,  5-266.    Pub.  Lands,  29. 

Stat,   of   Fr.,  75.    (Cit,  20-471;   80-42a> 

Trusts,  87.    (Cit,  17-194;  8^128, 184.) 

V.  Sears,  49-873.    Sales,  4. 

State  v.,  55-451. 

Steel  v.,  49-116. 

Wheelhouse  v.,  18-160. 

V.  Williams,  21-829.  Appear.,  11.   (at, 

89-356.)    Equity,   176,   198.    (Qt,  89-857. 

Dist,  46-406.) 
Brydolf  v.  Wolf,  82-609.    Orig.   Not,  102- 
Bryson,  Allen  v.,  67-591. 

V.  Close,  60-857.    Mortg.,  257. 

Howe  Machine  Co.  v.,  44-159. 

Buchanan,  Baldwin  v.,  10-277. 

Butoher  v.,  17-81. 

Davis  v.,  12-575. 


7U 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Buchanan  v.  Fonts,  22-602. 

Hervey  v.,  49-588. 

Hough  v.,  27  Fed.  Rep.,  828. 

Kingsbury  v.,  11-887. 

V.  Marsh,  17-494.    Fraud.  CJonv,,  154. 

Injunc,  89.    (Dist.,  52-128.) 
Buchanan  County,  Bremer  County  v.,  61- 

624. 

May  v.,  29  Fed.  Rep.,  469. 

Perham  v.,  28-260. 

Buchanan  County  Bank  v.  Cedar  Rapids,  I. 

F.  &  N.  W.  R.  Co.,  62-494.    Appeal,  101. 

Qamishment,  15,  40. 
Buchholz,  Tucke  v.,  48-415. 
Buck,  Anderson  v.,  66-490. 

Drake  v.,  85-472. 

V.  Rhodes,  11-848.    Replevin,  125,  128. 

(Cit.,  12-43;  17-^64.) 

State  v.,  59-882. 

Buckham  v.  Qrape,  65-586.  Intoz.  Liq.,  205, 

206.    Jurisd.,  10.    (Cit.,  65-679.) 

V.  Wolf,  5&-601.    Garnishment,  109. 

Buckholz,  Oswold  v.,  18-506. 
Buckingham,  Barlow  v.,  68-169. 

BueU  v.,  16-284. 

Gibbs  v.,  48-96. 

Law  ton  v.,  15-22. 

Markham  v.,  21-494. 

Rinehart  v.,  34-409. 

Stockdale  v.,  11-45. 

Buckle w  V.   Central  Iowa  R.  Co.,  64-608. 

Const.  L.,  382.    Railr.,  581,  558,  599,  618, 

619,  621.    (Cit.,  65-657;  69-156.) 
Buckley  v.  State,  2  G.  Gr.,  162.    Crim.  L., 

517,  955.    (CJt.,  4  G.  Gr.,  139,  173,  484.) 

State  v.,  60-471. 

Backman,  Cowles  v.,  6-161. 

Goodwin  v.,  11-808. 

Raflferty  v.,  46-195. 

BuckneU,  Gordon  v.,  88-438. 

Buckwalter  v.  Craig,  24-215.    Appeal,  651, 

1010.    Courts,  235. 
Bucroft    V.   Council  Bluffs,  63-646.      Mun. 

Corp.,  15,  515,  527,  528,  599.    (Cit,  68-696, 

698;  69-31.) 
Budd,  Davis  v.,  60-144. 
V.  Durall,  36-815.      Attach.,  110,  179. 

Ev.,  885.     (Dist.,  48-455.) 

Farley  v.,  14-289. 

Holmes  v.,  11-186. 

Budgett,  Hilton  v.,  43-684. 

Budlong  V.  Cottrell.  64-234.     Sales,  112. 

Budyman  v.  Viele,  8  G.  Gr.,  297. 


Buehler  v.  Reed,  11-182.     Plead.,  705,  755, 

855. 
Buel  V.  Lake,  8-551.    Plead.,  7. 
Buell  V.  Ball,  20-282.    Const.  L.,  287.    Mun. 

Corp.,  499,  519,  535,  692,  598.    (Cit,  20- 

469;   22-145,  217;   30-549;   31-44;  34^195; 

36-405;  43-444.    Dist,  63-64a)    Replevin, 

53.    Tax.,  246,  267. 
V.  Buckingham,  16-284.    Assignt,,  69* 

Corp.,  72,  136.    (Cit,  70-702.)   Trusts,  118. 

Fargo  v.,  21-292. 

Hickok  v.,  51-655. 

V.  Schaale,    39-293.      Tax.,    124,    249. 

(Cit,  63-640.) 
Buena  Vista  County,  Barney  v.,  38-261. 

Carpenter  v.,  5  Dillon,  556. 

V.  Iowa  Falls  &  S.  C.  R.  Co.,  4&-226. 

(S.  C,  49-657;  55-157.)    Mun.  Corp.,  844. 

Pub.  Lands,  165.    (Cit,  49-521 ;  55-101.) 
V. ,  49-657.    (S.  C,  55-157.)    Att'y, 


84.     Equity,  239.     New  Tr.,  222.     Real 
Prop.,  167. 

_  V. ,  55-157.    (S.  C,  112  U.  S.,  165.) 

Appeal,  5.    Pub.  Lands,  161.    Real  Prop., 
160. 

—,112  U.S.,  165.    Pub.  Lands,  167. 


V. 


Miller  v.,  68-711. 

Storm  Lake  Bank  v.,  66-128. 

Buffington,  Alexander  v.,  66-860. 

Knox  v.,  50-820. 

BufSngton  Wheel  Ck>.  v.  Bumham,  6(M98. 
Mun.  Corp.,  721. 

Buford,  Dawson  v.,  70-127. 

V.  Funk,  4  G.  Gr.,  498.  Acct,  1.  Con- 
tracts, 557.    (at,  84^524.)    Plead.,  389. 

V.  McGetchie.  60-298.  Ev.,  480.  In- 
structions, 197.    Jurors,  20.    Prac,  80. 

V.  Strother,  66-644. 


Bulkley  v.  Callanan,  82-461.    Tax.,  186,  479, 

724,  797,  819.    (Cit,  37-589,  685,  586,  688; 

38-146,   148;   40-431;    45-451.    Expl.,  88- 

162.) 
Bull,  Wilson  Sewing  Machine  Co.  v.,  62-654. 
dullard,  Clark  v.,  66-747. 
V.  Des  Moines  &  Ft.  D.  R.  Ca,  62-882. 

Pub.  Lands,  10,  117. 
— '  V.  MulUgan,  69-416.    Negl.,  91,  92. 
Oleson  v.,  40-9. 


Bulles,  District  Tp  v.,  69-626. 
BuUis,  Decorah  v.,  25-12. 

Howard  County  v.,  49-619. 

V.  Marsh,  56-747.     Tax.,  512,  770,  771, 

787,  840,  841,  846,  868.    (Qt.,  68-606.) 


TABLE  OF  CASEa 


716 


Beferenoea  are  to  titles  and  sectiona. 


Bullis,  Noble  v.,  23-659. 

V.  Noble,  3(MJ18.    Estop.,  57.    (at.,  89- 

612;  49-682.)    Tax.,  835. 

Sibley  v.,  40-429. 

Bollock  V.  Stcherge,  4  MeCrary,  184.  Stat,  of 
Pr.,  85. 

Bamford  v.  Parcel],  4  G.  Gr.,  488.  Con- 
tracts, 280.    Stat,  of  Fr.,  38. 

Bumgardner,  Burlington  v.,  42-678i 

Bumm,  Busick  v.,  3-63. 

Bunce  v.  Bunce,  59-538.  Guardianship,  82, 
41,  53,  57.  (Cit.,  6&-109;  68-52;  69-488.) 
Judgts.,  178.    Jarisd.,  123.    Plead.,  634. 

V. ,  65-106.   Guardianship,  9,  45, 46. 

lioyd  v.,  41-660. 

Vermilya  v.,  61-605. 

V.  West,  62-80.    Mortg.,  889,  458,  487, 


Burdick  v.  Connell,  69^158.    Tax.,  187,  592» 

696. 
V.  Heivly,  28-511.  Real  Prop.,  69.  (Git, 

26-107;  31-142;  40-10;  68-69.    Expl.,   84r- 

152.) 
T.  Kent,  52-58&    Homestead,  288,  258. 


(Cit.,  57-748.) 

—  V.  Moon,  24-418.    Mech.  Lien,  14  (Cit, 


499. 
Bundy  v.  Dare,  62-295.    Vendors,  4. 
V.  Keokuk  &  D.  M.   R.  Co.,    49-207. 

Mech.  lien,  87. 

V.  McKee,  29-258.    Attach.,  19. 


Bunker,  Cox  v.,  Mor.,  269. 

Marshall  v.,  40-121. 

Meek  v.,  33-169. 

Bunkers,  Maclay  v.,  46-700, 
Bunn  V.  Cheney,  36-697. 

■  Lyon  v.,  6-48. 

V.  Pritchard,  6-56.    Attach.,  23.    (Cit, 

11-70,  488;  33-582.) 
Bunt   V.    Rheum,    52-619.     Attach.,     800. 

Plead.,  98. 
Burbank,  In  re  WiU  of,  69-878.    Wills,  119. 

Parks  v.,  58-707. 

V.  Warwick,  52-498.    Mortg.,  217.   (Cit, 

62-45.) 
Burch  V.  Davenport  &  St  P.  R.  Co.,  4IM49. 

Couijs,  93-95,  103.    (Fol.,  52-113.) 

Hagan  v.,  8-309. 

Martindale  v.,  57-291. 

Burchett  v.  Casady,  18-342.  J.  P.,  182.  (at, 

89-648.) 
Bmxlen,  Griffith  v.,  35-138. 

Richards  v.,  31-306. 

v.,  59-723. 

V.  Sheridan,  86-125.    Equity,  95.    Stat 

of  Fr.,  25-73.    Trusts,  21.    (Cit,  57-170. 

Dist.,  62-479.) 
Burdick,  Adams  v.,  68-666. 

Andrews  v.,  62-714. 

v.,  64-692. 

V.  Babcock,  81-562.     Schools,   1,   124, 

126. 


56-236.) 

—  V.  Moulton,  58-761.    Mech.  Lien,  19. 

—  V.  Seymour,  89-452.    Convey.,  98,  268. 
Dam.,  171. 

—  V.  Shigley,  80-68.    Execu.,  la 

—  State  v.,  9-402. 

—  Strong  v.,  52-680. 

—  V.    Wentworth,    4^-440.      Mortig.,    8a 


(Cit.  50-497.) 
Burgan  v.  Smith,  47-286.    Tax.,  711. 

Witmore  v.,  70-161. 

Burge  V.  Bums,  Mor.,  287.    Judgts.,  95. 
V.  f'edar  Rapids  &  M.  R.  R.  Co.,  8!^10t 

Contracts,  587.     (Cit,  40-656;  65-896.) 

Hazlett  v.,  22-581. 

v.,  22-535. 

Humphry  v.,  1  G.  Gr.,  228. 

Mattoon  v.  1  G.  Gr.,  158. 

State  v.,  7-255. 

Burger  v.  Frakes,  67-460.    Est.  of  Dec.,  481. 

Guardianship,  6,  22.    Habeas  Corpus,  28, 

Parent  &  Ch.,  15,  88.    Stat,  49. 
Burges   v.    Mabin,  70-638.    Railr.,  59,   80. 

Stat,  187. 
Burgess,  Barhydt  v.,  4<M76. 

V.  Pollock,  53-273.    Convey.,  12, 124 

Burgson,  State  v.,  63-818. 
Burgett,  Austin  v.,  10-802. 

Beezley  v.,  15-192. 

Burham  v.  Fritz,  4  McCrary,  410.    Courts^ 

114.    Mortg.,  466. 
Burkadink  v.  Baker,  Mor.,  442. 
Burke   v.  Barron,  8-182.      Const.  L,  110. 

(at,  24-226.)    Est  of  Dec.,  297.    (at,  17- 

519.)    Stat,  127. 

Costello  v.,  63-861. 

Hoemer  v.,  26-85a 

V.  Jeffries,  20-145.    Mun.  Corp.,    559. 

(Cit,  25-15.)    Stat,  164.  166.    (at,  28-79; 

84-168;  41-614.) 

Larsen  v.,  39-703. 

State  v.,  30-331. 

Burkett,  Dorr  v.,  28-587. 

Burkhart  v.  BaU,  59-629.  Appeal,  789.  (at, 

63-528.) 


716 


TABLE  OF  GASES. 


References  are  to  titles  and  sections. 


Burkhart  v.  Sappington,  1  G.  Gr.,  66.  Inter- 
est, 16. 

Burleigh  v.  Piper,  51-649.    Execu.,  81. 

Burlerson  v.  Teeple,  2  G.  Gr.,  548.  Convey., 
202.  Pub.  Lands,  22.  Real  Prop.,  5, 161. 
(at.,  4  G.  Gr.,  147,  306.) 

Burleson,  Knott  v.,  2  G.  Gr.,  600. 

Burley,  Blake  v.,  &-592. 

Burlingame,  Eldora  v.,  62-32. 

Burlington,  Bell  v.,  68-296. 

V,   Bumgardner,  42-673.    Mun.   Corp., 

281.    (Expl.,  42-682;  47-599.) 

V.  Burlington  &  M.  R.  R.  Co.,  41-134. 

Const.  L.,  248.  (Cit.,  6^-651,  652.)  Lim. 
of  Ac,  9.  (Cit.,  44-369.)  Mun.  Corp., 
667,  570,  571.  (Cit. ,  42-203 ;  48-252;  61-315 ; 
6&-736.     Difit.,  54-81.) 

V.    Burlington  Street   R.   Co.,    49-144. 


Mun.  Corp.,  23,  736. 

—  Cameron  v.,  56-320. 

—  Chamberlain  v.,  19-895. 

—  CJookv.,  30-94. 

v.,  36-357. 

T.,  59-251,. 


—  Cox  v.,  48-612. 

—  V.  Cox,  55-752. 

—  Cramer  v.,  89-510. 

v.,  42-315. 

v.,  45-627. 

v.,  4&-213. 

—  Dempsey  v.,  66-687. 

—  French  v.,  42-614. 

—  German   Am.  Savings   Bank   ▼.,  64- 
609. 

—  V.   Gilbert,   81-856.    Equity,   138,  140. 


Mun.  Corp.,  469,  482,  547.    (Cit.,  70-681.) 

—  Hager  v.,  42-661. 

—  Haskel  v.,  80-232. 

—  Hoefer  v.,  59-281. 

—  Independent  School  Dist.  v.,  60-600. 

—  V.  Kellar,  18-59.  Mun.  Corp.,  41,  273, 
297.  (Cit.,  25-444;  39-579;  48-525.)  Stat., 
170. 

—  Lamed  v.,  4  Wall.,  275. 

—  V.  Lawrence,  42-681.  Mun.  Corp.,  288. 
(Expl.,  47-599.) 

—  V.  Leebrick,  48-252.  Const.  L.,  366. 
Mun.  Corp.,  249,  250,  775,  778.    Stat.,  30. 

—  Leffler  v.,  18-361. 

—  Meyer  v.,  52-560. 

—  Mitchell  v.,  4  Wall.,  270. 

—  Moore  v.,  49-136. 

—  Moss  v.,  60-438. 


Burlington  v.  Palmer,  67-681.    Mun.  Corp., 

529,  587.     Plead.,  620,  621. 
V.  Putnam  Ins.  Co.,  81-102.  Mun.  Corp., 

11,  284-286.    (Cit.,  88-99;  42-674.)    Stat., 

160.    Tax.,  145. 
V.  Quick,  47-222.    Mun.  Coip.,  648,  678, 

579,  582,  588,   591.    (at,  66-168;   60-84, 

895;  6&-552.) 

Robinson  v.,  6(^240. 

Rogers  v.,  3  Wall.,  654. 

Russell  v.,  30-262. 

Salter  v.,  42-531. 

Slufiser  v.,  4^878. 

v.,  47-300. 

Starr  v.,  45-87. 

Stockton  v.,  4  G.  Gr.,  84. 

Tallant  v.,  39-648. 

Thomas  v.,  69-140. 

Tubbesing  v.,  68-691. 

Twining  v.,  6^-284. 

Wardens,  etc.,  of  Christ  Church  v.,  89- 


224. 

—  Winzer  v.,  68-279. 


Burlington  &  M.  R.  R.  Co.,  Adams  County 
v.,  89-507. 

v.,  44-835. 

v.,  55-94. 

v.,  112  U.  S.,  123. 

V.  Boestler,  15-555.    Contracts,  466,  466, 


497.    (Fol.,  18-419.    at,  27-108;   66-a9L 
Dist,  39-898.) 

—  Bosch  v.,  44-402. 

—  Burlington  v.,  41-134. 

—  Callahan  v.,  23-562. 

—  ▼.  ciingman,  48-806.    Pub.  Lands,  8A. 

—  Davis  v.,  26-549. 

—  Evans  v.,  21-374. 

—  Fremont  County  v.,  22-91. 

—  Gray  v.,  37-119. 

—  V.  Hall,  87-620.    Equity,  182, 194.    Gar- 
nishment, 110,  178.    Jurisd.,  142. 

—  Hastings  v.,  38-816. 

—  V.   Hayne,   19-187.      Pub.  Lands,   108. 


(Expl.,  43-324.) 

—  Hoben  v.,  20-562. 

—  Jefferson  County  v.,  66-885. 

—  Jenkins  v.,  29-255. 

—  V.  Lawson,  58-145.    Pub.  Lands,  12,  84. 

—  McMillan  v.,  46-281. 
v.,  56-421. 

—  V.  Marchand,  5-468.  Courts,  269.  De- 
fault, 18,  84.  (at,  7-6;  10-647;  11^454; 
18-602.) 


TABLE  OF  CASES. 


717 


References  are  to  titles  and  sections. 


Burlington  &  M.  R  R.  Ck).,  Mills  Ck)untj 

▼.. 

Burlington,  C.  R.  &  M.  R  Co.,  Price  t., 

47-te. 

42-16. 

▼.,107U.  a,  557. 

V.  Ross,  48-706. 

Montgomery  CJounty  v.,  88-208. 

V.  Stewart,  89-267.    Estop.,  112.    (Cit., 

Nord  v.,  87-498. 

89-8988 ;  40-182 ;  44-248 ;  57-688.)  Plead.,  859. 

Page  County  v.,  40-620, 

Taylor  v.,  4  Dillon,  670. 

Patterson  v.,  88-279. 

Vary  v.,  4!^246. 

Pendergast  v.,  53-826. 

Verry  v.,  47-549. 

V.  Penney,  88-255.    Ck)ntract8,  257. 

Wayt  ▼.,  45-217. 

Richardson  v.,  8-260. 

V.  Whitney,  48-118.  Contracts,  469,  4S7, 

V.  Sater,  1-421.    Railr.,  210,  255.    (Fol., 

498. 

1-569;  10-154;  25-144.) 

Burlington,  C.  R.  &  N.  R.  Co.,  Alleii  y.,  66- 

V.  Shaw,  5-463.    Default,  84.    (at., 

5- 

628. 

472;  81-23.)    Excep.    (Cit.,  86-252.) 

v.,  64-94. 

V.  Sinnamon,  9-293. 

Bryant  v.,  66-805. 

V.  Si>earman,  12-112.    Mun.  Corp.,  1 

S08, 

Coates  ▼.,  62-486. 

622.      (Cit.,   31-86.)      Tax.,  158,  159,  - 

478. 

aose  ▼.,  64-149. 

(Cit.,  20-288,  290;  30-860;  31-44;   62-860.) 

Crowley  v.,  65-658. 

Stewart  v.,  11-62. 

Dowell  v.,  61^629. 

v.,  32-561. 

Gardner  v.,  68-588. 

Taylor  v.,  5-114. 

Hale  v.,  2  McCrary,  668b 

TutUe  v.,  49-134. 

Hartshorn  v.,  52-618. 

Wapello  County  v.,  44-585. 

Uawes  v.,  64-815. 

Warner  v.,  22-166. 

Heiserman  v.,  63-789; 

V.  White,  5-409.    Corp.,  20-22. 

Uerriman  v.,  57-187. 

Wilson  v.,  33-591. 

Hickox  v.,  56-481. 

Burlington  &  N.  W.  R.  Co.,  McAllister 

▼.. 

Hill  v.,  60-196. 

64-395. 

Hyatt  v.,  68-662. 

Burlington  &  S.  W.  R,  Co.,  Applegate 

v.. 

Kraus  v.,  55-888. 

41-214. 

McCune  v.,  52-600. 

Bower  v.,  42-546. 

McKean  v.,  55-193. 

Conger  t.,  41-419, 

Malone  v.,  61-326. 

Cross  T.,  51-683. 

v.,  65-417. 

v.,  58-62. 

Manning  v.,  64-240. 

Irish  v.,  44-380. 

Marling  v.,  67-381. 

Lane  t.,  52-18. 

Player  v.,  62-728. 

Stutsman  v.,  53-760. 

Raymond  v.,  65-152. 

Tharpv.,  42-709. 

w 

Rush  v.,  57-201. 

BnrUngton  &  W.  R.  Co.,  Jamison  v.,  69-670. 

Ryder  v.,  51-460. 

Rinard  v.,  66-440. 

V.  Sherwood,  62-809.    Agency,  20,  SSSL 

Burlington,  C.  R.  &  M.  R.  Co.,  Bear  v., 

48- 

Ev.,  92. 

619. 

Slosson  v.,  51-294, 

' V.  Benton  County,  56-89.    Judgts., 

802. 

v.,  60-215. 

Mun.  Corp.,  85. 

Smith  v.,  59-78. 

Black  v.,  8^-515. 

Van  Horn  v.,  59-88. 

Correll  v.,  38-120. 

v.,  69-239. 

Davey  v.,  81-558. 

Vanhorn  v.,  63-67. 

Dodge  v.,  34-276. 

Van  Orsdol  v.,  56-470. 

Fell  T.,  48-177. 

V.  Verry,  48-458.     Railr.,  104.     (FoL, 

Gates  v.,  39-45. 

52-101,  102.     Cit.,  62-783.) 

Lamb  v.,  89-388. 

Wells  v.,  56-520. 

Latty  v.,  88-250. 

Burlington,  etc..  Plank  Road  Co.,  Merrick 

v.Pahner,  42-222.  Contracts,  18, 180. 489. 

v.,  11-74. 

718 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Burlington,  etc.,  Plank  Road  Co.,  Nichols  v., 

4  G.  Gr.,  42. 

Sater  v.,  1-886. 

Burlington,  etc.,  Ferry  Co.  v.  Davis,  48-133. 

Const.  L.,  159,  308,  346.    Mun.  Corp.,  47. 

Waters,  81,  32. 
Burlington  Gas  Light  Co.  v.  Green,  21-^35. 

(S.  C  2^-608;  28-289.)    Appeal,  287,  467, 

501,  618.     (Cit.,  80-525;  4(M09;  58-824.) 

Excep.,  109. 
V.  Greene,    22-508.     (S.    C,    28-289.) 

Agency,    207.      (Cit.,    85-889.)      Pay.    & 

Disch.,  88. 
▼. ,  28-289.    Appeal,  520.    Ev.,  629, 


1274 

—  Tallant  v.,  36-262. 


Burlington  Ins.  Co.,  Markham  v.,  69-515. 

Mickey  v.,  85-174. 

Burlington  Lumber  Co.  v.  Whitebreast  Coal, 

etc.,  Co.,  66-292.    Ev.,  660,  658. 
Burlington  Mut.  Loan  Ass*n,  American  But- 
ton-hole, etc.,  Ass'n  v.,  68-826. 

v.,  61-464. 

V.  Heider,  55-424.    Interest,  71,  96. 

Leonard  v.,  65-594. 

Burlington  Plow  Co.,  Garrett  v.,  70-697. 
BurJin«^n  Street  R.  Co.,  Burlington  v.,  49- 

144. 
Burlington    University    v,    Barrett,    22-60. 

Contracts,  227.  Wills,  79. 80.  (Cit,  88-478.) 
V.  Stewart's  Ex'rs,  12-442.    Courts,  127. 

(Cit.,  50-693.)    Juried.,  87. 
Burlington  Water  Co.  v.  Woodward,  49-^. 

Mun.  Corp.,  159,  326,  328. 
Burmeister  v.  Dewey,  27-468.    Execu.,  260. 

(Cit.,  82-807.)    Homestead,  199.    (FoL,  51- 

161.     at.,  50-291;  69-246.) 
Burnam,  Hopping  v.,  2  G.  Gr.,  89. 
Bumap  V.  Cook,  16-149.    Homestead,  125, 

145,  175.    (Cit.,  20-160;  42-298.) 
Bumell  V.  Dunlap,  11-446. 

Pancoast  v.,  82-894. 

Burnett,  Booknau  v.,  49-808. 

Dusaaume  v.,  6-95. 

V.  Gustafson,  54-86.    Chat.  Mortg.,  63. 

Pay.  &  Disch.,  80. 

Long  v.,  18-28. 

Burnham  v.  Barber,  70-87.    Tax.,  178,  179, 

285. 

V.  Bo  wen,  111  U.  S.,  776.    Mortg.,  123. 

Buffington  Wlieel  Co.  v.,  60-498. 

v.  Northwestern  Ins.  Co.,  86-682.  Corp., 

182, 188.    (Cit.,  42-484;  61-96;  64-479.) 


Burnham,  Ockerson  v.,  63-670. 

Thompson  v.,  85-411. 

V.  Thompson,  8{h421.   Appeal,  62.  (Fol., 

63-96.)    Const.  L.,  185.    Waters,  51, 65-57, 

59,66. 
Burnheimer  v.  Hart,  27-19.    Bills  &  N.,  444. 
Burns,  Burge  v.,  Mor.,  287.   (Cit.,  51-354;  6^- 

803,614.    Dist.,  68-411.) 
v:  Byrne,  45-285.    Real  Prop.,  87.    Tax., 

581,  699,  709.    Trusts,  46.    (at.,  65-717.) 

Cox  v.,  1-64. 

V.  Chicago,  M.  &  St.  P.  R.  Co.,  69-460. 

Ev.,  898.    Negl.,  148.    Railr.,  477,  602. 

Evans  v.,  67-179. 

V.  Iowa  Homestead  Co.,  48-279.   Plead., 


201. 

—  V.  Keas,  20-16.    Est  of  Dec.,  216,  217. 
(Cit,  80-899;  87-630.) 

—  V. ,  21-257.    (See  23-235.)    Est.  of 


Dec.,  372.  (Fol.,  41-657.  Cit,  21-266;  28- 
807 ;  41-866 ;  58-16.)  Homestead,  24,  222, 
249.  .(Cit,  24-581;  25-48;  26-312.)  Judgts., 
64.    Words  &  Phr.,  41. 

—  Keas  v.,  28-235. 

—  Kelly  v.,  36-507. 

—  Love  v.,  35-150. 
Scripture  v.,  59-70. 


Burnside,  Barron  v.,  121  U.  S.,  186. 

V.  Rawson,  87-689.    Stat  of  Fr.,  21. 

Burr,  Haggarty  v.,  22-219. 

Van  Patten  v.,  52-518. 

v.,  55-224. 

V.  Wilcox,  19-81.    Orig.   Not,  24^  89. 

(Fol.,  23-76.) 
Burris,  McQure  v.,  16-691. 

Roberts  v.,  12-894. 

Strang  v.,  61-375. 

Welch  v.,  29-186. 

Burroughs  v.  David,  7-154.    Arbitr.,  40,  41. 

(Cit,  35-154;  38-867.) 

Fletcher  v.,  10-557. 

V.  McLain,  87-189.    Est  of  Dec.,  187. 

(Dist,  57-159;  67-112.)  Ev.,  1044.    Plead., 

593. 
V.  Saterlee,  67-896.    Injunc.,  6.    Wat- 


ers, 78. 
Burrows,  Ballard  v.,  61-81. 

Case  v.,  52-146. 

v.,  54-679. 


—  V.  Cook,  17-436.  Interest,  10,  46,  118» 
126, 127, 169.  (Cit,  24r468 ;  81-449;  86-519; 
6&427.    Dist,  68-721.) 

—  V.  fVank,  67-602.    Plead.,  869. 


TABLE  OF  CASES. 


719 


References  are  to  titles  and  sections. 


Burrows 'v.  Goodhae,  1  G.  Gr.,  48.  Ev., 
1203. 

V.   Lehndorff,   8-96.     Assignt.,   78,  90. 

(Fol. ,  18-552.  at. ,  10-S87 ;  11-152 ;  62-522, 
528;  5&-593;  59-147;  68-26;  66-242;  70-211. 
Qua!.,  19-487.  Dist.,  18^1.)  Attach., 
62,  264.  (Cit,  11-186;  26-801.)  Instruc 
ticHis,  214. 

V.  Robertson,  7-100.    Pay.  &  Disch.,  60. 

T.  Stryker,  45-700.    Appeal,  18. 

V. ,  47-477.    Ev.,  967.    Interest,  11, 

14  Judgts.,  184.  Parties,  88.  Vend- 
ors, 76. 

V.  Waddell,  52-195.  Execu.,  120.  Re- 
plevin, 16. 

Burt,  Bringolf  v.,  44-184. 

Cresswell  v.,  61-590. 

Davis  v.,  7-56. 

V.  Decker,  64-106.  Attach.,  183.  Plead., 

61. 

Early  v.,  68-716. 

▼.    Harrah,    65-648.      Const.    L.,    89. 

Equity,  248.    Reference,  2. 

Hefferman  v.,  7-820. 

Burtis  V.  Chambers,  51-645.  Ev.,  80.  Prac., 
194. 

V.  Cook,  16-194.    Assignt,  8,  89.    (Cit, 

16-495;  19-884;  20-186,483;  21-506;  28- 
108;2C^-292;  27-814;  8(^-672 ;  37-78 ;  42-614 ; 
46-176.     Expl.,  40-188.    Dist,  17-507.) 

Burton  v.  Baldwin,  61-288.  Ev.,  966,  1029, 
1076,  1077.    Gifts,  7.    (Qt,  69-118.) 

Bennett  v.,  44-5(i0. 

V.  Burton,  8  G.  Gr.,  816.    Slander  &  L., 

8,40. 

Crawford  v.,  6-476. 

DanemuUer  v.,  4  G.  Gr.,  445. 

V.   District  Tp,  11-166.    Gramishment, 

18,  189.  (CU,  16-284,  589;  29-142;  48- 
519.) 

T.  Emerson,  4  G.  Gr.,  398.    Const  L., 

127.  Execu.,  282.  (at,  18-477;  22-20; 
42-428.) 

Harkness  v.,  89-101. 

▼.  Hill,  4  G.  Gr.,  879.    J.  P.,  81.    (at, 

16-223.) 

T.  Hintrager,   18-348.    Tax.,  542,  555, 

667.  (at,  19-69,  380;  21-233;  22-422;  24- 
801;  25-189;  27-151;  80-272;  81-469;  33- 
308;  84r-346;  37-572;  39-404;  41-671; 
44-628;  55-243;  57-549;  59-115;  68-816. 
ExpL ,  25-149. )    Words  &  Phr. ,  62. 

Jamison  v.,  48-282. 


Burton  v.  Knapp,  14r-196.    Attach.,  242,  274. 

(Fol.,  54-69.     Cit,  37-480;  54-71.) 
V.   Mason,  26-392.    Appeal    (at,  80- 

480.)   Costs,  41.    Judgts.,  288. 

Quinton  v.,  61-471. 

Stoddard  v.,  41-582. 


Busby,  McAfee  v.,  69-328. 

Bush  V.  Chapman,  2  G.'  Gr.,  549.    ContractB, 

492.    (at,  2-111.)    Plead.,  198. 
V.    Dubuque,    69-238.    Injunc.,    106. 

Mun.  Corp.,  534,  554,  555. 

V.  Elson,  Mor.,  316.    Courts,  58. 

Marshall  v.,  Mor.,  275. 

Phillips  v.,  16-64. 

v..  16-593. 


—  Ramsey  v.,  27-17. 

—  V.  Sullivan,  3  G.  Gr.,  844.  Land!.  &  T., 
85.  License,  4  (at.,  17-114;  89-104.) 
Real  Prop.,  110.     Stat  of  Fr.,  62. 

—  Waters  v.,  4»-255. 

—  V.  Workman,  64-205.     Crim.  L.,  614 
V.   Yeoman,  30-479.     Costs,  46.    (at, 


41-70.) 
Bushnell  v.  Chicago  &  N.  W.  R.  Co.,  69-620. 

Agency,  90.     Railr.,  720.  . 
V.  Robeson,  62-540.    Actions,  27.    In- 
structions, 250.    Nuisances,  4, 6, 40.    (Cit., 

6^256.)    Parties,  118.    Plead.,  910. 
Busick     ▼.     Bumm,     3-63.     Appeal,     808. 

Plead,    (at,  5-872.) 

Savery  t.,  11-487. 

Butch  V.  Lash,  4-216.    Equity,  255.    fTotioe. 

(at,  6-800;  17-194;  38-656.) 
Butcher  v.  Brand,  6-235.    Orig.  Not,  21. 

(Cit.,  7-822;   8-459;   10-125,  284;   12-525; 

21^-825;  40-50.)    Plead.,  440. 
V.  Buchanan,  17-81.    Equity,  42.  {Cit., 

81-868.)    Stat  of  Fr.,  55. 

V.  Carleton,  11-47.    Plead.,  835. 

Kephart  v.,  17-240. 

Butler   V.    Barkley,    67-491.     Appeal,  692. 

Notice,  21,  100. 
V.  Board  of  Supervisors,  46-826.    Tax., 

856.    (Overr.,    52-462.    at,  51-490,  624; 

64r-216.     Dist.,  57-220.) 
V.  Byington,  14-594.    Bills  &  N.    (at, 


29-585.) 

—  De  Forrest  v.,  62-78. 

—  V.  Delano,  4^-350.  Tax.,  493,  806,  807. 
(Fol.,  4»-456.  Cit,  46-162,  599;  65-196; 
57-217,  219.     Dist,  56-760;  70-266.) 

—  T.  Heeb,  88-429.    J.  P.,  150.    (at,  64- 


829.) 


720 


TABLE  OF  CASES. 


Ref  erenoes  are  to  titleB  and  sectioiiB. 


Butler,  Holton  v.,  22-657. 

Johnson  v.,  1-4<J9. 

v.,  2-635. 

Kuhner  v.,  11-419. 

V.  McCall,  15-480.    Contin.,  67.    (Cit., 

28-68. 

McGinn  v.,  81-160. 

v.  Muscatine,  11-488.     Const.  L.,  224. 


Mun.  Corp.,  493.     (Cit.,  20-288;  22-186.) 

—  Palmer  v.,  86-576. 

—  V.  Rickets,  11-107.    Husb.  &  Wife,  42. 

—  V.  St.  Louis  L.  Ins.  Co.,  45-98.   Ev.,  117, 
288,  884,  453.      (Cit.,  67-736.)    Insanity,  2. 

—  Seymour  v.,  8-804.  ^ 

—  State  v.,  67-643. 


Butler  County,  Mather  ▼.,  16-69. 

v.,  28-253. 

v.,  88-250. 

Owens  v.,  40-190. 

But  rick,  Davis*  Sons  v.,  68-94. 

Butt  V.  Tuthill,  l(K-686.  New  Tr.,  207.  (Cit., 
20-202;  61-696.) 

White  v.,  82-335. 

Butterfield  v.  Hungerford,  68-249.  Mortg., 
148. 

V.  Pollock,  45-257.    Highways,  60. 

V.  Stephens,  59-596.    Agency,  182. 

V.   Walsh,  21-97.     (S.   C,  25-263;  86- 

684.)  Execu.,  185,  242.  (Cit.,  20-438;  21- 
292,  849,  531;  22-886;  28-51;  85-295;  64^ 
633;  57-496;  62-555.)    Record.  Acts,  82. 

V. ,  25-268.    (S.  C,  86-536.)    Real 

Prop.,  156,  157. 

V. ,  86-584.    Execu. ,  849.    (Cit. ,  42- 


428.)    Tax.,  668,  745. 

—  V.  Wicks,  44r-810.     Homestead,  228,  232, 


236,  242.     (Cit.,  45-820;    48-480;  50-490, 

493;  58-15;  55-356;  67-47,  179 ;  58-748 ;  66- 

288.    Dist,  48-518.) 
Butters,  Brown  v.,  40-644. 
V.  Olds,  11-1.    Interest,  143.    (at.,  22- 

198.) 
Butfeerworth,  McCall  v.,  8-329. 

State  v.,  2-158. 

Buttles,  Poweshiek  County  v.,  70-246. 
Butz   V.    Muscatine,    8   Wall.,    675.    Mun. 

Corp.,  204,  210. 
Buzick  T.  Buzick,  44-259.    Est.  of  Dec.,  379, 

380.     (Cit.,  55-257.     Dist.,  64-157. 

Ferrierv.,  2-136.J 

v.,  6-258. 


Byam,  Brown  v.,  69-62. 

v.,  65-874. 

V.  Cook,  21-892.    Estop.,  79.    JudgtB., 

22.    Tax.,  814,  818.    (at,  21-489;  22-429, 

446;  81-127:  88-145,  168.) 

State  v.,  {Plr-409. 

Byerlee   ▼.  Mendel,    89-882.    Appeal,   727. 

Contracts,  641,  644.    Dam.,  146.    Stat  of 

Fr.,  28. 
Byerly,  Woodworth  v.,  48-106. 
Byers   t.    Byers,     21-268.     Divorce,    114 

Homestead,    168.    (at,    84-265;    62-719. 

Dist.,  64-372.) 

Carson  v.,  67-606. 

V.  Harris,  67-686.  Contracts,  269.   Sure- 
tyship, 62. 

Hoppe  v.,  89-678. 

V.  Lessees  of  Des  Moines  Valley  R.  Co., 

21-64.    J.  P.,  90.    Parties,  228. 

V.  McCartney,  62-889.    Corp.,  19,  140, 


Granger  ▼.,  8  G.  Gr.,  670. 
Stump  v.,  3  G.  Gr.,  246. 


207.    Wills,  132. 

—  V.  Odell,  66-618.  Courts,  167.  Equity, 
82.    Plead.,  89. 

—  ▼.  Rodabaugh,  17-68.  Actions,  29,  49. 
(Cit,  21-466;  27-876;  28-640;  29-98;  40- 
450;  68-193.  Qual.,  88-491.)  Et.,  606. 
Plead. ,  568,  698.  (at. ,  20-802 ;  2^-472, 666 ; 
85-25;  87-699;  89-874.) 

—  Stotts  v.,  17-808. 


Byerson,  Bell  v.,  11-288. 

Byington  v.  Allen,  11-8.    Officers,  88.    Tax., 

897.    (Fol.,  11-29,  79.    at,  12-479.) 

BerryhiU  v.,  10-228. 

V.  Bookwalter,  7-612.    Tax.,  544,  669. 

(Cit,    19-69,    878;   27-162;   69-16.    Dist, 

11-28. 

V.  Bradley,  11-78.    Plead.,  162. 

Butler  v.,  14-694. 

Carleton  v.,  16-688. 

v.,  17-679. 

v.,  18-482. 

v.,  24r-172. 


—  V.  Crosthwait,  1-148.  Appeal  (CSt, 
6-3,  336.)  Orig.  Not,  184.  (Cit,  11-64^ 
410;  17-174.) 

—  Ooethwait  v.,  11-632. 

—  V.  Fountain,  61-512.    Mortg.,  287. 

—  Guest  v.,  14-80. 

—  V.    Hampton,    18-28.    Reference,    18. 


Tax.,  566. 

—  lindsey  v.,  22-441. 

—  Lyon  v.,  7-422. 
v.,  10-124. 


TABLE  OF  CASEa 


721 


References  are  to  titles  and  sections. 


ByiDgton  v.  McCadden,  84-216.  Instruc- 
tions, 161.  (Cit.,  88-^3;  40-551;  45^15; 
58-384.) 

V.   Mississippi  &  M.    R.    Co.,   11-602. 

Plead.,  182.    (at.,  29-108;  80-110;  48-816; 
54^101.) 

Mississippi  &  M.  R.  Ck>.  v.,  14-572. 

V.  Moore,  62-470.    Att'y,  <Wl.    Convey., 

88.    Courts,  182.    Ev.,  949,  952,  968,  1256. 

Fraud.  Conv.,  167.    Trusts,  15,  128-125. 

V.  ,  70-206.    Appeal,  41.     Att'y, 

171. 

Myers  v.,  84r-205. 

T.  Oaks,  8JM88.  Contracts,  289.  Con- 
vey., 59.  Ev.,  621.  (at.,  87-514.  Dist., 
42-893.)    Plead,    (at.,  85-594.) 

V.  Quincy,  61-480.    Att'y,  88.    Default, 


60.    New  Tr.,  169.    Prac.,  275. 
V.  Rider,  9-566.    Tax.,  550,  574.    (Fol., 

18-24.     Cit.,  18-852;  19-68;  25-89;  27-151; 

28-816;  55-248.) 

V.  Robinson,  16-591.    Appeal,  622. 

V.  Robertson,  17-562.    Plead.,  44. 

V.   Stone,  51-817.    lim.   of   Ac,  187. 

Plead.,  744.    Tax.,  746. 

V.  Walsh,  11-27.    Tax.,  897,  651.    (Cit., 

11-79;  12-479.) 

V.  Wood,  12-479.    Tax.,  88,  898. 

V.  Woods,  18-17.    Plead.,  85,  891.    (at., 

17-168,  568;  20-488.)    Tax.    (at.,  21-70.) 
V.  Woodward,  9-860.     Appeal,  482,  484. 

(at.,   14-539;   63-349.)     Partnership,    41. 

(at.,  29-466.) 
Byrne,  Bums  v.,  45-285. 

V.  Roberts,  21-319.    Orig.  Not.,  128. 

Cable  V.  Paine,  8  McCrary,  169.    Er.,  653. 
Cadle,  McCoy  v.,  4r-557. 

V.  Muscatine  Western  R.   Co.,  44-11. 

Mun.  Corp.,  866,  367,  418,  421.    (at.,  45- 
411;  47-508;  54-257;  56-787;  57-403.) 

State  v.,  2  G.  Gr.,  400. 

Gadman,  Wbalen  v.,  11-226. 

Cadwallader  v.  Blair,  18-420.  Excep.,  28. 
(at.,  2^-352;  56-523;  60-476.)  Instruc- 
tions, 18,  15. 

EUiott  v.,  14r-67. 

Gunsaulis  v.,  48-48. 

CadwelFs  Bank  v.  Crittenden,  66^237.  As- 
signt,  86.     (Cit.,  69-610;  70-704.) 

Cady  V.  Eighmey,  54-615.  Convey.,  49. 
(Cit.,  55-312.)    Pub.  Lands,  45,  46,  54. 

Mowbray  v.,  40-604. 

Caffal  V.  Hale,  49-58.    Fraud.  Conv.,  108. 
Vol.  11—46 


Caffrey  v.  Groome,  10-548.    Appeal,  271, 607. 

(Cit.,  15-90;   22-892;  35-382;   88-554,619; 

41-16;  54-672;  55-124.)     Instructions,  242. 
Cagley,  Mclntire  v.,  87-676. 
Cahalan,  Mitchell  v.,  64-172. 
Cahill,  Anderson  v.,  65-252. 
Cain  V.  Cain,  23-31.    Est.  of  Dec.,  863.    (Cit, 

56-670;  57-68;  67-265;  69-679.) 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  54-255. 

Homestead,    227.     Mun.    Corp.,  418-420. 

(Cit.,  70-109.)    Nuisance,  27,  28. 

V.  Devitt,  8-116.    Guardianship,  1. 

V.  Story,  15-378.    Excep.,  13.    (at,  16- 


589.) 
Calder  v.   Smalley,    66-219.      Appeal,    816. 

Dam.,  265.     Mun.  Corp.,  650,  651. 
Caldwell  v.  Bridal,  48-15.    Contracts,  299, 

875.    Crim.  L.,  725.    Sales,  18,  134. 
V.  Caldwell's  Estate,  54-456.     Est.  of 

Dec.,  49. 

Edgar  v.,  Mor.,  434. 

V.  Nash,  68-658.    Real  Prop.,  212. 

Newby  v.,  64-102. 

Root  &  Son's  Music  Co.  v.,  64-482. 

V.  Stewart.  80-379 ;  Garnishment,  16, 44, 

146. 


V.  Trowbridge,  68-160.   Chat.  Mortg.,  28. 

Caldwell's  Estate,  Caldwell  v.,  54-456. 

Calhoon,  Crosley  v.,  45-557. 

Calhoun,  Willard  v..  70-650. 

Calhoun  County  v.  American  Emigrant  Co., 

98  U.  S.,  124.    Estop.,  77.     Mun.  Corp., 

849. 
Calkin  v.  State  ex  rel.,  1  G.  Gr.,  68.    Const 

L.,  863.     (Cit,  1-79.) 
Calkins,  Fuller  v.,  22-801. 
Call,  American  Emigrant  Co.  v.,  22  Fed. 

Rep.,  765. 
V.    Hamilton    County,    62-448.      Mun. 

Corp.,  815.    Plead.,  82. 

V.  Larabee,  60-212.     Landl.  &  T.,  1. 

Palmer  v.,  4  Dillon,  566. 

V.  Palmer,  116  U.  S.,  98.    Interest,"  64, 


129,  180. 

—  Wilson  v.,  49-468. 


Callaghan,  Smith  v.,  66-552. 

Callahan  v.  Burlington  &  M.  R.  R.  O.,  28- 

562.     Negl.,  61,  66.    (Cit.,  38-515.     Dist., 

50-675.)    Railr.,  282. 
V.   Des  Moines,  68-705,      M\m.  Corp., 

435. 

Frederick  v.,  40-311. 

State  v.,  55-864. 


722 


TABLE  OF  OASES. 


References  are  to  titles  and  sections. 


Oallanan,  B^kduU  v.,  88-891. 

V.  Brown,  81-388.    Bills  &  N.,  6.    (Cit., 

80-654.)    Dam.,  181,  208.    Mun.  Corp.,  111- 

118.    Sales,  174,   175,   209.     (Cit.,  53-402; 

61-482.)    Words  &  Phr.,  46. 

Bulkley  v.,  83-461. 

V.  Hurley,  98  U.  S.,  887.    Tax.,  800. 

V.  Madison  County,    45-661.      Lim.  of 

Ac. ,  119.    Tax. ,  859.     (Fol. ,  52-141 ;  53-50. 

at.,  48-252;  50-214;  66-130 ;  67-26.) 

Meredith  v. ,  88-590. 

V.  Shaw,  19-188.     Appeal,  68.    (Cit. ,  81- 

809;  54-549.)  Homestead,  181, 182.   Mortg., 

862. 
V. ,  24-441.    Appeal,  851 ,  467.    Ev., 


1168,1210.  (Cit,  84-867;  48-865.)  Interest, 
88,  49,  120,  139.  New.  Tr.,  97.  (Cit.,  28- 
593.) 

—  V.  Smart,  60-805.    Fay.  &  Disch.,  57. 

—  Sternburg  v.,  14-251. 

—  Tabler  v.,  49-362. 


Oallendine,  State  v.,  8-288. 

Calloway  v.   Laydon,  47-456.    Intox.  liq., 

160,  168.    (Fol.,  56-13.    Dist.,  48-598.) 
Calvin  v.  Bowman,  10-529.    Record.  Acts,  27. 

(Fol.,  18-261;  25-98.    Cit.,  12-457;  15-251, 

586;  24-407.    Dist,  49-541.) 

District  Tp  v.,  59-189. 

Calwell  V.  Boone,  51-687.    Mun.  Corp.,  227. 

(Cit,  61-85.) 
Cameron,  Anderson  v.,  Mor.,  486. 

V.  Armstrong,  8-212.    Plead.,  744. 

V.  Boyle,  2  G.   Gr.,  154     Dam.,    127. 

Execu.,  143.    Plead.,  86,  428,  964. 

V.  Burlington,  56-820.    Tax.,  121. 

Crapo  v.,  61-447. 

V.  Hopkins,  15-600. 

V.  Hovey,  88-698.    Convey.,  48.    Ev., 


47. 


V.  Logan,  8-484.    Execu.,  296.    (Cit., 


18-164;  19-446.) 

—  McMeans  v.,  51-691. 

—  Penny  v.,  1  G.  Gr.,  880. 


Camery,  Greve  v.,  69-220. 
Cammack,  Warner  v.,  87-642. 
Camp   V.    Douglas,    10-586.      Plead.,    100. 
(Cit.,  86-139.) 

V.  Flaherty,  28-520.    Animals,  7- 

V.  McGUlicuddy,   10-201.    Parties,  172. 

Vanderburgh  v.,  66-212. 

Walker  v.,  68-627. 

v.,  69-741. 

V.  Wilson,  16-225.    CoBts.   (Cit,  87-642.) 


Campbell  v.  Ayres,  1-257.    (S.  C,  3-582;  6- 

841.)     Judgts.,   270.    (Cit.  16-19;  39-604; 

46-482.) 

V. ,  4-858.    Excep.,  180. 

V. ,  6-849.      Ev.,   588.    Judgts.,  15, 

136,422.    Jurisd.,  58,     (Cit.  11-150;  12- 

87.) 
V. ;  9-108.   Pay  &  Disch.,  84.    (Cit, 

88-337.)    Prac.,  269.     Sales,  152. 

V. ,  18-252.    Judgts.,  892,  418. 

Ayres  v.,  1-212. 

v.,  8-582. 

v.,  9-218. 

V.  Brown,  64-425.    Bills  &  N.,  121.    Est 


of  Dec.,  103. 

—  V.  Campbell,  51-718.    Convey.,  18.  (Cit, 
55-759.)    Equity,  55. 

—  V.  Centreville,  69-489.    Tax.,  147. 

—  V.  Chamberlain,   10-337.    Appeal,   245. 


(Cit,  29-575.)  Attach.,  251,  290,  291.  (at, 
23-342.) 

—  V.  Chicago,  R.  I.  &  P.  R.  Co.,  85-834. 
Appeal.  (Cit,  56-448.)  Raik.,j396.  (at, 
58-626.) 

—  V. ,45-76.    Ev.,  245.    (at,  46-19.) 

RaUr.,  688,  539. 

—  V.  Fox,  11-818.    Plead.,  603. 

—  Francis  v.,  22-698. 

—  Faulkner  v.,  Mor.,  148. 

—  Givens  v.,  20-79. 

—  Gosselink  v.,  4-296. 

—  v.  Hamilton,  68-293.    Chat.  Mortg.,  78. 

—  V.  Jones,  29-600.    (S.  C,  40-691.) 

—  V. ,  40-691. 

—  V.  Kennedy,    34-494.     Highways,    148. 


(at,  34-482.)    Officers,  132. 

—  Lang  worthy  v.,  19-568. 

—  Lawson  v.,  4  G.  Gr.,  413. 
V.  Leonard,  11-489.    Chat  Mortg.,  111. 


(Cit.,  18-341,  481;  20-403,  407;  22-267;  25- 
480;  33-551;  84-880;  68-240.)  Execu.,  55, 
66.    (Cit.,  89-196.     Dist,  16-269.) 

—  V.  Long,  20-882.  Appeal,  670.  Const 
L.,  142.  Lim.  of  Ac,  18,  28,  97, 138.  (Cit, 
21-807:  23-514;  39-507.     Diet.,  81-517.) 

—  V.  McHarg,  9-354.  Default,  6.  Interest 
89.  (Cit,  12-865;  14-127;  15-52,  364;  16- 
281 ;  24-448.  Dist,  ISh-SOO  ;  53-721.)  Judgts., 
84. 

—  V.  Mayes,  88-9.  Estop.,  58,  60.  Ev., 
1025,  1075. 

—  v.  Ormsby,  65-518.  Ev.,  1239.  In- 
structions, 111.    Stat  of  Fr.,  15. 


TABLE  OF  CASES. 


723 


References  are  to  titles  and  sections. 


Campbell  v.  Polk  County,  3-467.  Man.  Corp., 

820,  887.     iCit,  5-44,^383;   9-516;  19-212, 

219,222;  63-267.) 

Roberts  v.,  59-675. 

Robinson  v.,  47-625. 

V.  Rusch,  9-337.    Bills  &  N.,  408.    (Cit., 

10-209;    18-227;    8&-511.     Dist.,    12-100.) 

Ev.,  841. 

Snell  v.,  24  Fed.  Rep.,  880. 

State  v.,  50-695. 

v.,  69-556. 

Stevens  v.,  6-538. 

V.  Tagge,  30-305.    Trusts,  168. 

Thompson  v.,  4  G.  Or.,  822. 

V.  Thompson,  4  G.  Gr.,  415.    Venue, 

123.     (Cit.,  12-84.) 

V.  Vamey,  12-43.    Bills  &  N.,  248. 

V.  Wheeler,  69-588.    Chat.  Mortg.,  131, 

161.     Instructions,  101. 

V.  Williams,    39-646.    Replevin,   1,  2. 

(at.,  47-537;  6^-645.) 

Camphor,  Hotz  v..  22-218, 

v.,  22-598. 

(Canada,  State  v.,  4&-448. 

v.,  68-397. 

Canaday  v.  Johnson,  40-587.    Ev.,  112, 1067. 

(Cit,  40-594;  45-157.) 
Canal  Bank  v.  Newberry,  7-4.    Default,  18. 

(Cit.,  11-454;  13-602.) 
Cane    v.    Watson,    Mor.,    52.    Jurisd.,    18. 

Prac.,  173, 182.    (Cit,  1  Q.  Gr.,  61 ;  26-218.) 
Canfield,  Lockwood  v.,  31-592. 
Cannon,  Barr  v.,  69-20. 

V.    Folsom,    2-101.    Dam.,    174,    179. 

(Cit,  3-243;  21-690;  29-542;  37-136,  219; 
88-631;  40-285;  54-635;  66-119.) 

Garvm  v.,  53-716. 

V.  Iowa  City,  34-203.    Ev.,  501, 1280. 

(at,  42-392 ;  45-136 ;  67-60.) 

Pecker  v.,  11-20. 

State  v.,  34-322. 

Cantril   v.  Sanier,  59-26.    Intox.  liq.,  80. 

Mun.  Ck)rp.,  276,  734. 
Capital  Bank  v.  Garvin,  45-708. 
Capital  aty  Bank  v.  Hodgin,  24  Fed.  Rep., 

1.    Chat.  Mortg.,  139. 
Capital  aty  Gas  Light  Co.  v.  Charter  Oak 

Ins.  Co.,  51-31.    Real  Prop.,  2.    Tax.,  94, 

99,  100,  481. 
Capper  v.  Sibley,  65-754    Courts,  49,   171. 

Est.  of  Dec,  62. 
Cappa  V.  State,  4-502.    Grim.  L.,  943. 
C^prom  V.  Fuller,  45-712. 


Capwell,  Crowe  v., 47-426. 
Car  Co.,  Myer  v.,  102  U.  S.,  1. 
Card  V.  Dale,  67-552.    Fences,  8. 

Davis  v.,  33-592. 

Carey  v.  Baughn,  36-540.    Wills,  19.    (at, 

46-587;  63-126.) 

Bennett  v.,  57-221. 

V.  Cincinnati  <&  C.  R.  Co.,  5-357.  Corp., 

84,  204,  205.     (Cit.,  15-41.    Dist,  16-218.) 

Ev.,  563.     (Cit,   32-560;  46-541.)    Plead., 

150,  794. 
V.  Gunnison,  51-202.     Attach.,  244,  267. 

Contracts,  135.    Ev.,  353. 
V. ,  65-702.  Equity,  65, 129.  Plead., 


565.    Prac,  46. 

Parsons  v.,  28-431. 

Reeder  v.,  13-274. 

Schroder  v.,  11-555. 

V.  Weitgenant,  52-660.    Highways,  26, 

33.     (Cit.  59-556;  61-22.) 

Carl  V.  Granger  Coal  Co.,  69-519.  Dam.,  299. 
Mining,  7.     New  Tr..  7,  104.    Plead..  18. 

V.      Knott,      16-879.    Contracts,     429. 

Judgts.,  343,  347,  352.  (Cit,  43-604.)  Part- 
nership,    (at.,  28-215;  44-563.) 

Ocheltree  v.,  23-394. 


Carle  v.  Cornell,  11-374.    Plead.,  534 

Carleton,  Butcher  v.,  11-47. 

V.  Byington,  16-588.    Appeal,  599. 

V. ,  17-579.    (S.  C,  18-482.    See  24- 

173.)  Appeal,  204.  (Cit,  17-566;  2»-439: 
25-262,  599;  27-318;  31-452;  51-358.)  De- 
fault,  73-75.    (Cit.,  60-353.) 

V. ,  1&-482.     (See   24-173.)    Ackgt., 


1.    Excop.,  21.     (Cit,  28-314;  29-293:  31- 

240.)    Mortg.,  361. 

—  V. ,  24-172.     Mortg.,  382.    (Cit.,  39- 


140.)    Plead.,  643.     (Cit,   34-281;  36-340.) 
Carlin  v.  Chicago,  R.  I.  &  P.  R.  Co.,  31-370. 

(S.  C,  37-316.)    Appeal,  266,  363. 
V. ,  37-316.      Appeal,   547.      Negl., 

98.    (Fol.,   42-681.     Cit.    3&-297;  41-231; 

42-195;  56-694.      Dist,  38-126.)    New  Tr., 

n.     Railr.,  685. 

Connelly  v..  13-383. 

V.  Heller,  34-256.  Intox.  liq.,  217.  Pay, 


&  Disch..  60. 
Carlyon  v.  Eade,  48-707.     Ev.,  802. 
Carman   v.   Elledge,   40-409.    Guaranty,  8. 

(Cit.,  41-480;  50-312.) 

Rogers  v.,  54-715. 

V.  Roennan,  45-135.    Ev.,  1230,     New 

Tr.,  140. 


722 


Callanan,  T»  ^   ----      '^^ 
V.  Brov                                                                                                               :i.  1-! 

80-654.) 

118.     Sal 

61-432.) 
Bulk'  _ 


—  V.  M 
Ac,  1 ! 
Cit,  I 

—  Me 

—  V. 


809; 
862. 

—  \ 


lie. 

5i). 


»-.JW*. 


#.r 


••-ft  :=:: 


t.T««>^-   * 


s-au.  *. 


-^.    mi 


^  a 

'    e 


.r 


TABLE  OF  CASEa 


725 


References  are  to  titles  and  sections. 


'^areon  ▼.  Byers,  67-606.  Assignt.^SS.  (Cit.,70- 
704.)  Fraud.  Conv.,  27,  241.  Partnership,  62. 

V.  Cross,   14-468.    Appeal,  574.    New 

Tr.,  147.  (Cit,  18-404;  80-279;  87-341, 
451.) 

V.  Duncan,  1  G.  Gr.,  466.    Bills  &  N., 


451. 
▼.  Foley,  1-524.    Convey.,  107.    (Cit., 

18-251.)    Fraud.  Conv.,  115.    (at.,  25-398; 

37-520.) 
V.  German  Ina  Co.,  62-488.    Insurance, 

41-182.    (Dlst..  70-829.)    Judgts.,  188. 

Glenn  v.,  8  G.'Gr.,  529. 

V.  Harris,  4  G.  Gr.,  516.    Cair.,  7-9,  61. 

(Cit.,  46-214) 

Johnson  v.,  8  G.  Gr.,  499. 

V.  Lucore,  1  G.  Gr.,  88.    Instructions. 

(Cit.,  2-34.)    Vendors,  97.    (Qt.,  IG.  Gr., 

247;  ^134.) 
V.  McFadden,  10-91.    Actions,  67.  (Fol., 

10-112.    Cit.,  11-821;  23-555;  69-299.) 

Nixon  v.,  38-838. 

O'Brien  v.,  42-558. 

Pickerell  v.,  8-544. 

V.  Underwood,  12-52. 

Webster  v.,  69-243. 

Carstens,  Temple  v.,  1  G.  Gr.,  492. 
Carstensen,  Tiedt  v.,  61-834. 

v.,  64-181. 

Carter  v.  Abbott,  83-180.    Sales,  177.    (at., 

61-432.) 

Bishop  v.,  29-166. 

V.  Cavenaugh,  1  G.  Gr.,  171.    Ev.,  1139. 

(at.,  8-425:  59-687.) 

Danforthv.,  1-546. 

v.,4r-280. 

Davidson  v.,  55-117. 

V.    Dubuque,    85-416.     Guaranty,  82. 

Mun.  Corp.,  85, 166.    (at,  60-610.) 

Estes  v.,  10-400. 

Gittings  v.,  49-888. 

Gower  v.,  3-244 

V.  Griffin,  54-62.    Excep.,  16. 

Griffith's  Ex'r  v.,  64-198. 

Hoskins  v.,  66-638. 

V.  Humboldt  F.  Ins.  Co.,  12-287.  In- 
surance, 4,  5,  68, 196,  209.  Mech.  Lien,  41. 
(Cit.,  19-871;  24-837.)    Plead.,  703. 

V. ,  17-456.    Insurance,  70. 

V.  £:ansas  City,  St.  J.  &  C.  B.  R  Co., 

65-287.    Plead.,  167.    (at.,  66-865.) 
V.  Monticello,  68-178.  Instructions,  216. 

Mun.  Corp.,  680. 


Carter  v.   Sherman,  63-689.      Appeal,  604. 

Schools,  218. 
Carthan  v.  Lang,  69-884.    Equity,  46.    Lv 

June,  84.    Mun.  Corp.,  95. 
Carton  v.  Illinois  Cent.  R.  Co.,  59-148.  Carr., 

100.    Const  L.,  262.    (Fol.,  59-148.)  Railr., 

715. 
Cartwright  v.  Copess,  60-195.    Appeal,  798. 
Caruthers  v.  Caruthers,  13-266.    Divorce,  30. 

(Cit.  19-86;  23-437;  53-516.) 
Caruthers'  Adm'r  v.  Hunt,  18-576. 
Carver,  Alden  v.,  13-253. 

Howes  v.,  8-257. 

v.,  7-491. 

Cary  v.  Bailey,  55-60.    Arbitr.,  32. 
Casad,  Ten  Byck  v.,  15-524. 
Casadyv.Bosler,  11-242.    Injunc.,109.  (Ot., 

13-606.)    Tender,    24.     (at,  83-278;   87- 

425.) 

Burchett  v.,  18-842. 

Des  Moines  v.,  21-570. 

V.  Lowry,  49-523.   Elections,  89.  Railr., 

27,  88,  46,  72. 

Lucas  v.,  12-567. 

Sanborn  v.,  21-77. 

V.  Scallen,  15-98.    Interest,  48.    Spec. 


Perf.,  73. 

—  Wise  v.,  15-607. 

V.  Woodbury   County,    13-113.    Con- 


tracto,  872.    Equity,  161.    Mun.  Corp.,  900. 

Plead.,  487. 
Casar  v.  Sargeant,  7-317.    A'tt'y,  123.    (Cit., 

48-353.) 
Cascaden,  Brown  v.,  48-103. 
Case  V.  Albee,  28-277.    Tax.,  712,  843.    (at, 

32-78;  41-473;  42-181;  44^-147;  47-287.) 

V.  Blood,  68-486.    Schools,  18. 

Britt  v.,  58-757. 

V.  Burrows,  52-146. 

V. ,    54r-679.     Ev.,   1189.     Instruo- 

tions,   179.    Sales,    108.    (Cit.,  57-29;  68- 

294.) 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  64-762. 


Negl.,  6,  7.    (at..  68-44.)    Raih-.,  671. 
—  V. ,  09-449.    Raih-.,  671. 


—  Coleman  v.,  66-534. 

—  V.  Dwire,  60-442.     Convey.,  165.    (at, 
63-127;  67-496.) 

—  Gaskell  v.,  18-147. 

—  Harwood  v.,  37-692. 

—  V.  Howard,  41-479.    Guaranty,  10,  87. 

—  V.  Illinois   Cent  R.  Co.,  38-581.     In- 


structions, 151. 


726 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Case,  LiUie  v.,  54-177. 

V.  Luse,  28-527.    Guaranty,  9. 

V.  PJato,  54-64.     Courts,   191,   200-202. 

(at.,    59-43;    60-878;    68-288,    845,    645.) 

Judgts.,  118.  ^ 

Preston  v.,  42-549. 

V.  Semple,  18-596. 

Starr  v.,  59-491. 

V.  Waverly,    86-546.     Appeal.     Mun. 

Corp.,  689.    (Cit.,  41-286.) 
V.  Woleben,  51^889.    Chat.  Mortg.,  14. 

Replevin,  90. 
Case  Threshing  Machine  Co.  t.  Haven,  65- 

859.    Appeal,  854    Dam.,  298.    £v.,  519. 

Sales,  200,  202,  226. 
V.   Merrill,  68-540.    Attach.,   188,  185. 

Prac,  241. 
Casey,  Cassedy  v.,  58-826. 

Fitch  v.,  2  G.  Gr.,  800. 

V.  Hamed,  5-1.    Stat.,  164,  165.    (Cit., 

12-60;  14-218;   16-168;  11^91;  2^-79;  85- 

169;  87-41;  41-614.) 

V,  Independent  Dist.,  64-659.    Schools, 

168,  164. 

V.  Stewart,  60-160.    Courts,  47,  48,  170. 

(Cit.,  65-755.) 
Cash  V.  Hinkle,  86-628.    Contracts,  421,  422. 

Sales,  72.    (at.,  4^-148.) 
Cass,  Roberts  v.,  27-225. 

V.    State,    2  G.  Gr.,  858.    Ev.,  1001. 

Venue,  98. 

Whipple  v.,  8-126. 

Caas  County,  Curtis  v.,  49-421. 

Poweshiek  County  v.,  68-244. 

Wilson  v.,  69-147. 

Cass  County  Bank,  Neimeyer  v.,  42-124. 

Waters  v.,  65-284. 

Cass  County  Mill,  etc.,  Co.,  Dierkson  v.,  42- 

88. 

Henry  v.,  42-88. 

Marks  v.,  43-146. 

Oassady  v.  Cavenor,  87-800.    Nuisances,  6, 

87.     (Cit.,  69-62.) 
v.  Hammer,  62-859.    Mun.  Corp.,  548. 

Tax.,  810. 

Lucas  v.,  2  G.  Gr.,  208. 

Miller  v.,  25-823. 

V.  Sapp.  64-203.    Tax.,  858. 

V.  Seeley,  69-509.    Agency,  185, 186. 

V.  Spofford,  57-237.    Appeal,  771.    (at., 

57-755;   59-494;    60-750;    61-501;   66-862; 

68-722.) 
Stevens  v.,  59-lia 


Cassedy  v.  Casey,  58-826.    Guardianship,  17, 

78,  79. 
Cassel  V.  Western  Stage  Co.,  12-47.     Prac, 

171,    180.     (Cit.,     15-478;     17-872.)     Re- 
plevin, 11.     (Cit.,  18-298;  89-648;  40-128.) 
Cassett  V.  Sherwood,  42-628.    Tax.,  177,  211, 

212.    (Cit.,  44-204;  50-678.) 
Cassidy  v.  Caton,  47-22.    Plead.,  646,  876. 

(at.,  57-812.) 
V.  Palo  Alto  County,  58-125,    Appeal, 

877. 
Castello,  State  v.,  62-404. 
Castle    V.    Anderson,    69-428.    Tax.,    816. 

(Dist.,  70-897.) 
Caswell,  Lumley  v.,  47-159. 
Cate  V.  Gihnan,  41-580.    Plead.,  8,  9.    (Cit., 

65-667.) 

V. ,  54-576.    Prac,  105L 

Sommer  v.,  22-585. 

Cathcart  v.  Snow,  64-584.     Bailm.,  16,  48. 

Catlett,  Murray  v.,  4  G.  Gr.,  108. 

Catlin,  Armstrong  v.,  17-581. 

Caton,  Cassidy  v.,  47-22. 

Cattell,  Bryan  v.,  15-588. 

V.  Lowry,  45-478.    Elections,  27.    (Cit., 

56-897.)    In  June,  81.    Railr.,  19,  26. 

Stanberry  v.,  55-617. 

V.  WUhelm,  89-288.    Dedication,  48. 

Highways,  81. 
Cattron  v.  First  Universalist  Society,  46-106. 

Corp.,  100. 
CaudiU  V.    Tliarp,   1  G.  Gr.,  94.    Appear. 

(Cit.,  4  G.  Gr.,  564.) 
Caughlin  v.  Blake,  55-684.    Jurisd.,  95.    J. 

P.,  8,  101,  108.    Parties,  220. 
Caulkins  v.  Whisler,   29-495.    Bills  &  N., 

890.    Crim.  L.,  480. 
Cavanagh,  Barnes  v.,  58-27. 
Cave,  Helfenstein  v.,  8-287. 

v.,  6-874. 

Cavanaugh,  Carter  v.,  1  G.  Gr.,  171. 

Ca vender  v.  Smith,  8  G.  Gr.,  849.    Convey., 

156.    Pub.    Lands,  41.    (at.,  5-188;   86- 

211;   42-256;   4^-17;   52-206.      Dist.,    43- 

812.) 
V. ,  8-860.   Est.  of  Dec,  890.   (at., 

17-519;  48-616.)    Real  Prop.,   147.    (at, 

60-96.) 
V.  Smith's  Heirs,  1-806.    (S.  C,  5-159; 

8-860.;    Execu.,  275,   880,  881.    {CiU,  ^ 

217 ;  11-597 ;  14-247 ;  16-522 ;  21-102 ;  22-20 ; 

25-462;  27-472;  80-860;  82-806,  807;  88- 

108;  40-547;  42-428;  48-879 ;  6(^246.) 


TABLE  OF  CASES. 


727 


References  are  to  titles  and  sections. 


Cavender  v.  Smith's  Heirs,  5-157.    (S.  C,  &- 

Cedar  Rapids  &  M.  R.  R  Co.,  Smith  v.,  48- 

860.)     Ackgt.,  4.     (Cit.,   10-358;   15-239.) 

239. 

Appeal,  934.    Const.  L.,  44.    (Cit.  14r-893.) 

V.  Woodbury  County,  29-247.    Tax.,  48. 

Execu.,  47.      (Cit.,  22-20.)     Minors,  3,  4. 

(at,  36-51;  89-639;  41-161,  162;  54-676. 

Pab.  Trfinds,  42.    (Cit.,  32-544;  8(V-211;  42- 

Expl.,  41-188.    Dist,  37-488.) 

256;  43-17.) 

Cedar  Rapids  &  St  P.  R.  Co.  y.  SpofTord, 

Oavenor,  Cassady  v.,  37-300. 

41-292. 

Thurston  v.,  8-155. 

V.  Stewart,  24r^94. 

Cay  era,  McCarthy  v.,  66-342. 

V. ,  2(!^115.    Agency,  88,    (at,  80- 

Singer  v.,  26f-178. 

529;  81-101.) 

State  v.,  22-843. 

Taylor  v.,  25-871. 

Cavin  V.  Middleton,  68-618.    Notice,  47. 

Webster  v.,  27-316. 

Gaywcod,  In  re  Will  of,  56-301.    Appeal, 

Cedar  Rapids  Ins.  Co.,  Boyd  v.,  70-325. 

807.     (at,  68-85.) 

Colby  v.,  66-577. 

Cecil  V.  Beaver,  28-241.    Convey.,  86.    (Cit, 

Donnelly  v.,  70-693. 

41-340;   62-207;   68-601;  69-758.)    Trusts, 

Cedar  Rapids,  L  F.  &  N.  W.  R.  Co.,  Bu- 

30-32.   (Cit.,  68-570.) 

chanan  County  Bank  v.,  62-494. 

Cedar  County,  Clapp  v.,  5-16. 

Chicago,  L  &  D.  R.  Co.  v.,  67-324. 

Maynard  v.,  51-430. 

V.  Chicago,  M.  &  St  P.  R.  Co.,  60-85. 

Whicher  v.,  1  G.  Gr.,  217. 

RaUr.,  239-242. 

WUhelm  v.,  50-254. 

Corbin  v.,  66-73. 

Cedar  Falls,  Dively  v.,  21-565. 

V.    Whelan,   64r^94.      Certiorari,    17. 

v.,  27-227. 

Raih.,  235. 

Miillarky  v.,  19-21.    . 

Cedar  Rapids  Water  Power  Co.,  Cooper  v,,' 

Cedar  Falls  &  M.  B.  Co.  v.  Rich,  83-113.   Ap- 

42-898. 

peal,  434,  519.    Contracts,  458,  459.    (at, 

Centennial  Mut  L.  Ass'n,  Carpenter  v.,  68- 

37-385;  43-504.)    Raih-.    (at,  45-688.) 

453. 

Smith  v.,  30-244. 

Maodego  v.,  64-184. 

Cedar  Rapids,  Glass  v.,  68-207. 

V.  Walker,  50-75.  Grig.  Not,  156.  (Dist, 

MUburn  v..  12-246. 

62-686.)    Venue,  38. 

Cedar  Rapids  &  M.  R.  B.  Co.,  Van  Vranken 

Centennial  Mut  L.  Lus.  Co.,  ^oehler  v.,  66- 

v.,  55-135. 

825. 

V.  Boone  County,  34-45.    Elections,  12. 

Center  v.  Spring,  2-893.    Mai.  Pros.,  11,  12, 

£v.,  673.    Pub.  Lands,  181. 

15-17,  34,  40,  44.    (Cit.,  5-280;  11-128;  18- 

Burge  v.,  32-101. 

466 ;  28^7,  55 ;  69-565.) 

V.  CarroU  County,  41-153.    (See  53-685.) 

Center  Point,  Way  v.,  51-708. 

Highways,  162.    Pub.  Lands,  68,  110,  111. 

Centerville,  Campbell  v.,  69-439. 

Schools,    159.    Stat.,    135.    (at,    69-651.) 

V.  Drake,   58-564.     Appeal,  107.    (C!*,, 

Tax.,  196,  257,  294,  319,  322,  328,  416,  454. 

61-55,  229.) 

(at,  43-482;  A^ITJ;  64-675.    ExpL,  4^ 

V.  Miller,  51-712.    Intox.  Liq.,  19.  Mnn, 

824;  46-246.) 

Corp.,  804.    (at,  59-354.) 

ainton  v.,  24-455. 

V. ,  57-56.   Mun.   Corp.,  264.  (Fol., 

Courtright  v.,  35-886. 

57-226.    Expl.,  509.) 

• Dubuque  Southwestern  B.  Co.  v.,  66- 

V. ,  57-225.     Mun.  Corp.,  264. 

866. 

MiUer  v.,  57-640. 

Everett  v.,  28-417. 

Centerville,  M.  &  A.  R.  Co.,  Jackson  v.,  64- 

V.  Herring,  52-687.    (S.  C,  110  U.  S., 

292. 

27.)    Pub.  Lands,  69. 

Roland  v.,  61-380. 

V.  ,   110   U.   S.,  27.    Pub.  Lands, 

Central  Iowa  R.  Co.,  Bannigan  v.,  58-671. 

70,  89. 

Beatty  v.,  58-242. 

V.  Jewell,  61-410.   Pub.  Tjanda,  87,  88. 

V.  Board  of  Supervisors,  67-199.    Const. 

V.Sac  County,  46-243.    Estop.,  29.  Pub. 

L.,  232,  336,  381,  882.    Stat.,  54.    Tax.,  87, 

Lands,  91,  112. 

107,  171. 

^28 


TABLE  OP  CASES. 


References  are  to  titles  and  sections. 


Central  Iowa  R.  Co.,  Bucklew  v.,  64-008. 

Chadwick  y.  Devore,  69-687.    Contracts,  81, 

Christenson  v.,  63-708. 

197.    Fraud.  Conv.,  99.    Mortg.,  21. 

Farmer  v.,  67-186. 

V.  Miller,  6-84.     Replevin,  110.    (Cit, 

Ferguson  v.,  58-298. 

12-74.) 

Ford  v.,  6»-627. 

Montgomery  v.,  7-114. 

Kellow  v.,  68-470. 

v.,  15-604. 

Lane  v.,  69-448. 

Stewart  v.,  8-468. 

Lathrop  v.,  69-106. 

Chaffln,  Daniels  v.,  28-327. 

Listen  v.,  70-714. 

Chalfont  v.  United  States,  Mor.,  214    Grim. 

Long  T.,  64-667. 

L.,  414. 

Martin  v.,  59-411. 

Chamberlain,  Auld  v.,  52-745. 

Moriarty  v.,  64-696. 

Benham  v.,  89-858. 

V.  Moultdn  &  A.  R.  Co.,  67-249.    In- 

V.  Burlington,  19-895.    Mun.  Corp.,  88, 

junc,  48.    Railr.,  128,  127. 

127.    (Cit.,  26-260;  27-65;  36-180;  89-446; 

Mundhenk  v.,  57-718. 

4a-60.) 

Ormond  t.,  58-742. 

Campbell  v.,  10-337. 

V.  Piersol,   65-498.    Judgts.,  289,  240. 

V.  Clayton,  56-381.  Officers,  141.  Schools, 

J.  p.,  79. 

—  Raridan  v.,  69-527. 

—  Raridon  v.,  65-640 

—  Sloan  v.,  62-728. 


Central  R.  Co.,  Allen  v.,  42-688. 

Britton  v.,  89-390. 

Edson  v.,  40-47. 

Robertson  v.,  57-376. 

Central  R.  of  Iowa,  Alexander  t.,  8  Dillon, 

487. 

Benton  v.,  42-192. 

Berry  v.,  40-564. 

Cooper  v.,  44-134. 

Finch  v.,  ^2-304. 

Kelley  v.,  5  McCrary,  658. 

Mackie  v.,  54-540. 

Moore  v.,  47-688. 

Steele  v.,  48-109. 

Williams  v.,  43-396. 

Central  Trust  Co.  v.  Sloan,  65-655.    Const. 

L.,  332.    Mortg.,  122.    Raibr.,  105. 
Cerro  Gtordo  County,  Allen  v.,  84-54. 

v.,  40-349. 

Floyd  County  v.,  47-186. 

V.  Hancock  County,  58-114.    Poor,  9. 

V.  Wright  County,  50-439.   Mun.  Corp., 

197.    Poor,  8,  18,  21.    (Dist.,  61-622,  627.) 

Residence,  2. 
V. ,  59-485.    Appeal,  914,  978.  (ttt.. 

61-47.)   Jurisd,,  21,  40.    (Cit.,  62-199,  561.) 

Poor,  28. 
Cessford,  Lyman  v.,  15-229. 
Chadboume  v.  Oilman,  29-181.    Venue,  5. 

(at.,  68-461.) 
Chadwick  v.  Brown,  Mor.,  492.    Stat,  of  Fr. 

(at.,  »-684.) 


81. 

—  V.  CoUinson,  45-429.  Agency,  225.  (at., 
69-194.)  Dam.,  186.  (Cit.,  55-90;  69-188; 
70-168.)    Mining,  9.    Notice,  44 

—  V.  Oage,  20-308.    Crim.  L.,  461. 
T.  Juppiers,  11-513.    Equity,  290. 


Chamberlin  v.  Cobb,  82-161.    Bailm.,  19. 

Hardman  v.,  Mor.,  104. 

V.  Ingalls,   38-800.    Stat,  of  Fr.,  86. 

(Cit.,  39-412,  615.) 

Revere  F.  Ins.  Co.  v.,  56-508. 

v.  Robertson,  31-408.  Agency,  227.   Ev., 


1862.    Spec.  Perf.,  16.    Stat,  of  Fr.,  91. 

Vendors,  7. 

—  V.  Wilson,  45-149.    Est.  of  Dec.,  102. 


Chambers,  Burtis  v.,  51-645. 

V,  Brown,  69-213.    Appeal,  466.    Ev., 

489,  686.    Mining,  10. 
V.  Cochran,  18-159.    Execu.,  292,  293, 

808.  (at.,  21-461;  52-95.)  Suretyship,  23, 

91,92.    (at.,  22-155;    24-31;   25-222;   29- 

451;  33-286;  33-384;  85-212,  829;    56^496; 

67-47.) 

Diltz  v.,  2  O.  Or.,  479. 

V.  Games,  2G.  Or.,  320.    Plead,    (at, 

6-50,  516.) 
V.  Garland,  8  G.  Or.,  322.    Lim.  of  Ac, 

199. 

v.Grantr  63-342.    Appeal,  894.    Ev.,2d5. 

V.  Haddock,  64-556.    Tax.,  592,  628,  640. 

(Cit.,  65-150;  68-434.) 

Hickman  v.,  10-301. 

V.  Hubbard,  40-432.    Notice,  97. 

V.  Ingham,  25-222.    Appeal,  715,  099. 

V.  Lathrop,     Mor.,  102.     Plead.,  786. 


(Cit.,  11-6.) 


TABLE  OF  CA^eSB. 


72B 


Bef  erenoes  are  to  titles  and  sections. 


Aambers  t.  Lewis,  9-588.  Certiorari,  42, 
60,51. 

Little  v.,  27-522. 

Reeves  v.,  67-81. 

Spearing  v.,  25-99. 

State  v.,  2  G.  Gr.,  808. 

▼.,  39-179. 

Taylor  v.,  1-124. 

Wakeman  v.,  69-169. 

T.  Watson,    66-676.      (S,    C,    60-839.) 

Equity,  76.    Wills,  95,  108. 

V. ,  60-389.    Wills,  96. 

Ghambles,  Baker  v.,  4  G.  Gr.,  428. 

Caiambless,  Stein  v.,  18-474. 

Champlin  v.  Cbamplin,  42-169.    Divorce,  66. 

Champney,  Smith  v.,  50-174. 

Chance,  Stevens  v.,  47-602. 

v.  Temple,  1-179.  Const.  L,  256.  Man- 
damus, 2,  19.  (Cit,  1-478;  7-202;  10-160; 
12-242;  28-204    Dist.,  18-144.) 

Chandler  v.  Fremont  County,  42-58.  Ap- 
peal, 726.  Man.  Corp.,  908,  920,  928.  (at, 
46-178.) 

Harmon  v.,  8-150. 

V.   Hockett's   Adm'r,   12-269.     IB/st  of 

Dec.,  166.    (at.,  16-32;  19-510.) 

V.  Keeler,  46-596.    Tax.,  468,  471,  492, 

807,822.    (at,  56-751.) 

V.  Keiler,  44-871.     Instructions,  201. 

Tax.,  820.    (Dist,  70-265.) 

V.  Keith,  42-99.    Corp.,  66. 

Kimmans  v.,  18-827. 

McKissick  v.,  58-757. 

Wolf  v.,  58-569. 

Chaney,  Mowry  v.,  48-609. 

V.  Ostrander,  Mor.,  498. 

Wise  v.,  67-73. 

Chantry,  Gresham  v.,  69-728. 
Chantland,  Collins  v.,  48-241. 
Chapel  V.  aapp,  29-191.    Fraud.  Conv.,  1. 

(at,  58-280.) 
Chapm  V.  Pinkerton,  58-286.    Ezecu.,  121. 

Officers,  90.    (at.,  68-546.) 

—  Johnson  v.,  28-570. 
Chapline,  Boker  v.,  12-204. 
Bobinson  v.,  9-91. 

Chapman  v.  Allen,  Mor.,  28.    Courts,  225. 

Orig.  Not,  71. 

V.  Arnold,  1  G.  Gr.,  868. 

Avery  v.,  62-144. 

v.  Bamford,  29-604. 

V.  Barger,  4  Dillon,  557.    Real  Prop., 

191. 


Chapman,  Bush  v.,  2  G.  Gr.,  549. « 

V.  Coats,  26-288.    Equity,  182.    Judgts., 

566.    Record.  Acts,  75,  79. 

Goodnow  v.,  64-602. 

Kitteridge  v.,  86-848. 

V.   Lobey,  21-800.    Excep.,  1.     Frao., 

278. 

McConkey  v.,  58-281. 

V.  Morgan,  2  G.  Gr.,  874.    Courts,  68. 


(Cit,  4  G.  Gr.,  142.)  Jurisd.,  88.  (at,  1- 
100;  24-200;  82-529.  ExpL,  19-84.)  J.  P., 
11,  88,  78,  255. 

—  Parsons  v.,  11-294. 

—  V.  Ransom,  44-877.    Fraud.  Conv.,  2. 

—  Tuttle  v.,  10-487. 

—  Weld  v.,  2-524. 

—  Wells  v.,  59-658. 
V.  Wilkinson,    22-541.      Appeal,    501. 


(Cit,  24-411;  80-525;  82-165;  88-287.) 

WiUiams  v.,  60-57. 

Wolsey  v.,  101  U.  S.,  755. 

Chariton  v.  Barber,  54-860.   Mun.  Corp.,  262, 

268.    (at,  65-884;  56-501;  57-57;  69-608.) 
V.  Holliday,  60-891.    Mun.  Corp.,  580, 

581,  722-724,  788,  742. 
Charles  v.  Haskins,  11-829.     Judgts.,  484, 

(at.,  41-523.)    Officers,  18,  87,  47.    (at, 

49-816.)    Parties,  46.    (Cit.,  22-21.) 
V.  Hoskins,    14-  471.      Suretyship,    81. 

(at,  17-815;  21-462;  55-369.) 

Piles  v.,  3  G.  Gr.,  109. 

Charless  v.  Lamberson,  1-485.    Homestead, 

42.    (Cit .  4-878 ;  9-62 ;  18-878 ;  14-440 ;  16- 

462;    18-256;    28-211;    85-409.)     Stat,    2. 

(at,  6-90;  12-311;  22-140;  87-625;  60-81.) 
Charlton,  Harrison  v.,  37-184. 

v.,  42-573. 

V.  Reed,   61-166.    Alt  of  Inst.,  8,  27. 

Bills  &  N.,  84. 
Charnock  v.  District  Tp,  51-70.    Execu.,  161. 

Mech.  Lien,  26.    Schools,  186,  152.    (at, 

64-664.) 
Charter  Oak  Ins.  Co.,  Capital  aty  Gas  Light 

Co.  v.,  51-31. 

First  Nat.  Bank  v.,  40-672. 

Charter  Oak  L.  Ins.  Co.,  Des  Moines  Obb  Co. 

v.,  51-705. 
Chartrand,  State  v.,  86-691. 
Chase,  Abbott  v.,  18-458. 
V.  Abbott,  20-154.    Homestead,  28,  176. 

Mortg.,  47,  156,  342.     lat,  33-305;  85-210; 

47-570.)    Parties,  132. 
Cobb  v.,  54-196. 


780 


TABLE  OF  CASES. 


References  are  to  titlee  and  sectioneu 


Chase,  Cobb  v.,  54-253. 

Dickenson  v.,  Mor.,  4»3. 

Doty  v.,  45-710. 

V.   Foster,    9-429.      Garnishment,   112. 

(Cit,  24-503.    Dist.,  42-876.) 

Johnson  v.,  30-308. 

Knipper  v.,  7-145. 

V.  Morrison,  40-620.    Schools,  151. 

Morton  v.,  13-597. 

Noble  v.,  60-261. 

V.  Parker,  14-207.    Execu.,  867.    (Cit., 


17-863.)    Trusts,  184.    (Cit.,  19-197.) 

—  V.  Scott,  33-309.    Appeal,  257,  262,  269, 
819.    Partnership,  161. 

—  V.  Street,   10-593.     Judgts,,  76.    (Cit., 
22-261. 

—  V.  Walters,  28-460.    Excep. ,  21 .    Fraud. 
Conv..  80.    (Cit.,  49-385;  58-592;  59-657.) 

V.  Wilty,  57-280.    Execu.,  58. 


Chatburn,  State  ex  rel.  v.,  68-659. 
Chatham  Bank  v.  Allison,  15-857.    Bills  & 

N.,  48.    Ev.,  575. 
Cheadle  v.  Guittar,    68-680.    Attach.,  170. 

Const.  L.,  4,  5.    Execu.,  112. 
Cheeney,  Printz  v.,  11-469. 

Wads  worth  v.,  18-576. 

Cheeny,  Wadsworth  v.,  10-267. 

Cheever  v.  Lane,  8-296.    Orig.  Not,  45,  86. 

(Fol.,  12-389.    Cit.,  22-825.) 
V. ,  9-198.    Attach.,  85.    (at,  11- 

188.) 
Cheney,  Bunn  v.,  36-697. 

Floyd  County  v.,  67-160. 

Kelly  v.,  81-593. 

Palmer  v..  85-281. 

Pope  v.,  68-568. 

Cherokee  ▼.  Sioux  City  &  1,  F.  Town  Lot, 

etc.,  Co.,  52-279.    Const  L.,  50-189.    Ev., 

474,  494.    Mun.  Corp.,  342,  848. 
Cherokee  County,  Iowa  Falls  &  S.  C.  B.  Co. 

v.,  87-483. 
Cherry,  Love  v.,  24r-204. 
V.   McCorkle.  8-522.     Ev.,  998.     (Cit, 

81-480.) 
Cheshire  v.  Taylor,  29-492.    Bills  &  N.,  251. 
Chesire,  Watson  v.,  18-202. 
Cheuvete  v.  Mason,  4  G.  G.   231.      Equity, 

274.    (Cit.,  10-528.)    Fraud,  24. 
Chew  V.  Chew,  38-405.    Husb.  &  W.,  85. 

Ryan  v.,  18-589. 

Chicago  &  N.  W.  R  Co.,  Allison  v.,  42-274. 

Andre  v.,  80-107. 

Atkinbon  v.,  70-68. 


Chicago  &  N.  W.  R.  Co.,  Babcook  v.,  62^98. 

Bates  v.,  1J^260. 

Belair  v.,  43-662. 

Boardman  v.,  82-891. 

Boggs  v.,  29-677. 

Brink  v.,  28^78. 

Bushnell  v.,  69-620. 

Cleaveland  v.,  85-220. 

Cole  v.,  3&-811. 

V.  Crane,  113  U.  S.,  424.    BaiJr.,  97. 

Daniels  v.,  85-129. 

Davis  v.,  46-389. 

Dewey  v.,  81-87a 

Dunn  v.,  58-674. 

V. ,  59-619.    Dam.,  89.    Bailr.,  812^ 

848. 

Durand  v.,  26^559. 

Eckerd  v.,  70-853. 

Eweli  v.,  29  Fed.  Rep.,  67. 

V.  FuUer,17WalL,  560.    Const  L.,  266. 

Fuller  v.,  81-187. 

v.,  81-211. 

Gandy  ▼.,  80-420. 

— r-  Garrett  v.,  86-121. 

German  v.,  8&-127. 

v.  Gillett,  38-434.    Att'y,  8.    New  Tr., 

89,  230.    (OveiT.,  50-468.) 

Haley  v.,  21-15. 

HaUett  v.,  22-259. 

Hammond  v.,  48-168;* 

Hart  v.,  69-485. 

Hudson  v.,  69-681. 

Hunt  v.,  26-868. 

Jackson  v.,  81-176. 

v.,  86-451. 


Jenkins  v.,  82-97. 
Jones  v.,  86-68. 
Kennedy  v.,  68-559. 
Kesee  v.,  80-78. 
Koons  v.,  28-498. 
Lemmon  v.,  82-151. 
Logan  v.,  27-564. 
Lundakv.,  65-473. 
McCummons  v.,  88-187. 
McDaniel  v.,  24-412. 
McDonald  v.,  26-124. 

v.,  29-170. 

McKinley  v.,  44-814. 
McNaught  v.,  80-386. 
Marquette  v.,  33-562. 
MendeU  v.,  20-9. 
Miller  v.,  59-707. 
v.,  66-364. 


TABLE  OF  CASES. 


781 


Bef erenoes  are  to  titles  and  sections. 


Chicago  &  N.  W.  R.  Co.,  Mohr  v.,  40-679. 

Mote  v.,  27-22. 

Ohle  v.,  64-599. 

Porter  v.,  20-73. 

Rogers  v.,  2&-558. 

Sherman  v.,  40-45. 

Skellenger  v..  61-714. 

Smith  v.,  60-312. 

v.,  60-515. 

Soward  v.,  30-551. 

v.,  83-386. 

Spence  v.,  25-139. 

State  v.,  70-162. 

StewArt  v.,  27-288. 

Stone  v.,  47-82. 

Thompson  v.,  27-561. 

Treadway  t.,  21-851. 

Van  Gilder  v.,  44-64a 

Vimont  v.,  64-513. 

v.,  69-296. 

Vincent  v.,  29-592. 

Wall  v.,  69-498. 

Chicago  &  R.  I.  R.  Co.,  Helphrey  y,,  29-480. 

Skinner  v.,  12-191. 

Chicago  &  S.  W.  R.  Co.  v.  Heard,  44-358. 
Contin.,  64.    Plead.,  449.    Venue,  98. 

Hibbs  v..  89-340. 

V.  Northwestern  U.  Packet  Co.,  38-377. 

Carr.,  107,  108.  Plead.,  881.  (Cit.,  68- 
229.)    Replevin,  75.    Tender,  26. 

Park  v.,  43-636. 

V.  Swinney,  38-182.  Injunc,  52.  Home- 
stead, 127.    (Cit.,  62-464.    Dist.,  57-49.) 

Chicago,  B.  &  P.  R.  Co.,  Frankel  v.,  70-424. 

HuU  v.,  65-713. 

State  v.,  6a-508. 

Chicago,  B.  &  Q.  R.  Co.,  Accola  ▼.,  70-185. 

Aiken  v.,  68-368. 

Archer  v. ,  65-611. 

Ardery  v.,  65-723. 

ArmU  v.,  70-130. 

Bell  v.,  64-321. 

Boggs  v.,  54-435. 

Boileau  v.,  69-324. 

Brier  v.,  66-602. 

Clark  v.,  4  McCrary,  360. 

Cook  v.,  40-451. 

Cornish  v.,  4^-378. 

Cunningham  v.,  67-514. 

Gibbons  v.,  6^231. 

V.  Gould,  64-343.    Bat.  of  Dec.,  11,  12, 

60,  440, 466, 467. 

Gould  v.,  66-590. 


Chicago,  B.  &;  Q.  R  Co.,  HaU  v.,  65-258. 

Hays  ▼..  64-593. 

Hewett  v.,  63-611. 

Hickenbottom  v.,  57-704. 

V.  Holdsworth,  47-20.    Pub.  Lands,  114 

(Dist,  53-682;  54-657.) 

V.  Iowa,  94  U.  S.,  155.    Railr.,  710. 

V.  Jackson,  68-301.    Pub.  Lands,  198. 

Langdon  v.,  4&-437. 

Lanning  v.,  68-502. 

V.   Lewis,  53-101.    Ackgc.,  81.    Corp., 

77,  185.    Ev.,  584,  588.    Pub.  Lands,  9^ 

95,  98-100.    (Fol..  54-147.) 

Lower  v.,  59-563. 

Lucas  County  v.,  67-641. 

McKonkey  v.,  40-205. 

Moore  v.,  65-505. 

Morris  v.,  45-29. 

O'Rourke  v.,  44-526. 

Pyne  v.,  54-223. 

Quinn  v.,  68-510. 

Rousch  v.,  57-687. 

Scully  v.,  46-528. 

Slocumb  v.,  57-675. 

State  ex  reL  v.,  68-185. 

v.  Steamboat  Woodsides,  10-46S.    Ao 

tions,  89. 

Stodghill  v.,  43-26. 

v.,  53-341. 


- —  Tingle  v.,  60-383. 

Walkenhauer  v.,  8  McCrary,  658. 

V.  Welch,  44-665.    Courts,  98. 

Welsh  v.,  58-632. 

Chicago,  C.  &  B.  R.  Co.,  Reineman  v.,  51-888. 
Chicago,  C.  &  D.  R.  Co.,  Gear  v.,  89-28. 

v.,  43-88. 

Kucheman  v.,  46-366. 

Smith  v.,  38-518. 

Stockwell  v.,  43-470. 

Chicago,  C.  &  W.  R.  Co.,  Bank  of  Montreal 

v.,  48-518. 

Joliet  Iron,  etc.,  Co.  v.,  50-455. 

v.,  51-300. 

Chicago,  D.  &  M.  R.  Co.,  Dubuque  ▼.,  47-196. 

Fleming  v.,  34-353. 

Houghton  v.,  47-^70. 

Ingraham  v.,  84-249. 

Ingram  v.,  38-669. 

V.  Keisel,  43-39.    Corp.,  32,  132. 

Y.  Olmstead,  46-316.    Raik.,  33.    (Dist, 

48-666. 

V.  Schewe,  45-79.    Contracts,  468. 

Walter  v.,  39-38. 


73B 


TABLE  OF  CASlftJ. 


References  are  to  titlte  and  aectiona. 


Chicago,  I.  &  D.  R.  Co.  v.  Cedar  Rapids,  I. 

F.  &  N.  W.  R.  Co.,  87-834.  Contracts,  457. 

Plead.,  738. 

Clayton  v.,  67-288. 

Crosbie  v.,  63-189. 

McCIean  t.,  67-568. 

Chicago,  I.  &  N.  R.  Co.,  Daniels  v.,  41-63. 

Niles  v.,  18-598. 

Chicago   Lumber   Co,    t.    Woods,    68-553. 

Mech.  Lien,  50. 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Bean,  69-257. 

Agl.  Col.,  3.    Railr.,  139,  149,  305. 

Bettys  v.,  48-603. 

Birge  v.,  65-440. 

Both  well  v.,  69-193. 

Brentner  v.,  58-635. 

v.,  68-580. 


—  Bums  T.,  69-450. 

—  Cedar  Rapids,  I.  F.  &  N.  W.  R.  Co.  t., 
60-85. 

—  Connable  v.,  60-37. 

—  Coy  lev.,  63-518. 

—  Cruver  t.,  63-460. 

—  Curtis  v.,  63-418. 

—  Gillooby  v.,  61-58. 

—  Glandon  v.,  68-457. 

—  Hanson  v.,  61-588. 

—  Hayes  v.,  64-758. 

—  Inman  v.,  60-459. 

—  Johnston  v.,  58-587. 

—  Keams  v.,  66-599. 

—  Kitterman  t.,  69-440. 

—  Kuhns  v.,  65-528. 

—  Lance  T.,  57-686. 

—  Lewis  v.,  57-137. 

—  Libby  v.,  60-328. 

—  Long  v.,  64-541. 

—  Maxon  v.,  60-226. 

—  Meeker  v.,  64-641. 

—  Miller  v.,  70-803. 

—  Nash  v.,  63-49. 

—  O'Brien  v.,  64-411. 

—  O  Donnell  v..  69-103. 

—  Olim  v.,  61-350. 

—  O'Rourke  v.,  55-333. 

—  Reed  v.,  35  Fed.  Rep.,  886. 

—  V.  Sabula,  19  Fed.  Rep.,  177.    Tax.,  178. 

—  Schaefert  v.,  62-634. 

—  Schlengener  v. ,  61-385. 

—  Scott  v.,  68-860. 

—  V.  Shea,  67-738.  Const.  L.,  338.  Elec- 
tions, 48.  Raibr.,  8,  16,  20,  35,  63,  78.  (Cit., 
69-650.) 


Chicago,  M.  So  St.  P.  R.  Co.,  Simplot  t.,  5 

McCrary,  158. 
T.  Sioux  City  &  St.  P.^R.  Co.,  8  McCrary, 

280.    (S.  C,  117  U.  S.,  406.)    Pub.  Lands, 

76. 

Sioux  City  &  St.  P.  R.  Co.  v.,  117  U.  S., 


406. 

—  Smith  v.,  60-613. 

—  Stroble  v.,  70-555. 

—  Vermilya  v.,  66-606. 

—  Wilson  v.,  68-673. 

—  Wood  v.,  59-196. 
v.,  68-491. 


Chicago,  N.  &  S.  W.  R.  Co.  v.  Mayor  of  New- 
ton, 86-299.  Mun.  Corp..  401.  (Cit.,  86- 
865;  87-66;  38-676;  41-296;  42-642;  45- 
355;  46-395;  47-508;  49-672;  58-729;  54- 
257,  466;  60-745;  61-16.)    Railr.,  180. 

Chicago,  O.  &  St.  J.  R.  Co.,  Hahn  v.,  48- 
333. 

Ruppert  v.,  43-490. 

Chicago,  R.  L  &  P.  R.  Co.,  AUender  v.,  87- 
364. 

v.,  48-276. 

V.  Allfree,  64-500.    Real  Prop.,  86,  59, 

79,  80.    (Cit.,  68-509.) 

American  Emigrant  Co.  v.,  47-615. 

Arthur  v.,  61-648. 

Artzv.,  84-158. 

v.,  38-29a 

v.,  44-384 


Aylesworth  v.,  80-469. 
Ay  res  v.,  53-478. 
Baird  v.,  55-131. 

v.,  61-359. 

Baldwin  v.,  50-680. 
Barlow  v.,  39-376. 
Beems  v.,  58-150. 
v.,  67-435. 


—  Beeson  v.,  63-178. 

—  Benton  v.,  55-496, 

—  Boyle  v.,  56-765. 

—  Brandt  v.,  36-114. 

—  Brann  v. ,  58-595. 

—  V.  Brown,  40-838.    Pub.  Lands,  67, 1^^ 
157.    (Cit.,  40-521.) 

—  Brown  v.,  51-285. 

v.,  64r-652. 

v.,  69-161. 


Bryan  v.,  63-464. 
Cain  v.,  54-256. 
Campbell  v.,  35-884. 
v.,  45-76. 


TABLE  OF  CASES. 


Y88 


Bef  erenoes  are  to  titles  and  seotions. 


Cbkago,  R.  I.  &  P.  B.  Co.,  Carlia  v.,  81-870. 

v.,  87-818. 

Case  v.,  64-762. 

T.,  69-449. 

Cowles  v.,  32-516. 

Curl  v.,  6a-417. 

DaTcnport  v.,  88-688. 

V.  Davenport,  51-451.    Tax.,  2, 172^ 

Davis  v.,  40-292. 

Deeds  v.,  69-164. 

Denton  v.,  52-161. 

Deppe  v.,  86-52. 

— v.,  38-592. 

Des  Moines  v.,  4^-569* 

Dixon  v.,  64-581. 

Downing  v.,  48-96. 

Drake  v.,  68-802. 

v.,  70-59. 

DiuUavy  v.,  66-485. 

Sshelman  v.,  67-296. 

Everett  v.,  69-15. 

Farley  v.,  42-281 

v.,  56-337. 

Felton  v.,  69-577. 

Fitzgerald  v.,  50-79* 

Flattes  v.,  35-191. 

Foley  v.,  64-644. 

Frandsen  v.,  86-872. 

Fuller  v.,  61-125. 

Funaton  v.,  61-462. 

Furman  v.,  57-42. 


Chicago,  B.  L  &  P.  B.  Co.,  Johnaon  v.,  66- 
707. 

v.,  58-848. 

Kinnick  v.,  69-666. 

Koontz  v.,  65-r2a4. 

Kroy  v.,  81^-^7. 

Kuhn  v.,  42-420. 

Larimer  v.,  88-679. 

Laverenz  v.,  5&-821. 

v.,  56-689. 


v.,  62-395. 


v.,  68-219. 

V.  Grinnell,  51-476.    (S.  C,  108  U.  S., 

739.    Pub.   Lands,  88,  85,  92.    (FoL,  68- 

114. 115.    at.,  54^147 ;  57-255 ;  68-148 ;  67- 

428.) 

V. ,68-65.    Courts,  72.    (Cit.,  68-61.) 

Griffin  v.,  68-638. 

Gulliher  v.,  59-416. 

Hammer  v.,  61-56. 

v.,  70-623. 

Hart  v.,  56-166. 

Hatfield  v.,  61-484. 

Henderson  v.,  89-220. 

v.,  43-620. 

v.,  48-216. 

Hinman  v.,  28-491. 

Houser  v.,  60-230. 

v.  Hurst,  30-73.    Bailr.,  286.    (at.,  60- 

87.    Dist.,  48-492;  57-687.) 

Hwrst  v.,  49-76. 

Johnson  v.,  51-26. 


—  Lawson  v.,  57-672. 

—  Libby  v.,  52-92. 

—  Lindsey  v.,  64-407. 

—  Lombard  v.,  47-494. 

—  Luby  v.,  52-168. 

—  Lytton  v.,  69-338. 

—  McCarthy  v.,  41-482. 

—  McCorkle  v.,  61-565. 

—  McCormick  v.,  41-198, 
v.,  47-846. 

—  McKenly  v.,  43-641. 

—  McKinley  v.,  47-76. 

—  Manuel  v.,  56-666. 

—  Marion  v.,  59-428. 

v.,  64-568. 

v.,  66-685. 

—  Martensen  v.,  60-706» 

—  Masser  v.,  68-602. 

—  Matson  v.,  68-22. 

—  Mayes  v.,  63-562. 

—  Mehan  v.,  55-305. 

—  Merchants'  Union  Barb  Wire  Oo.  T., 
70-105. 

—  Meyers  v.  57-566. 

—  MUler  v.,  66-546. 

—  Minnich  v.,  51-368. 

—  Moore  v.,  48-386. 

—  Morris  v.,  65-727. 

—  Morrow  v.,  61-487. 

—  Murphy  v.,  38-589. 
— v..  45-661. 

—  Nelson  v.,  38-564. 

—  Newton  v.,  66-422* 

—  Nichols  v.,  69-154 
— -  O'Keefe  v.,  32-467. 

—  Paine  v.,  45-569. 

—  Payne  v.,  89-528. 

v.,  44-236. 

v.,  47-605. 


Pence  v.,  63-7^. 
Perigo  v.,  52-276. 

v.,  55-826. 

Peyton  v.,  70-^22. 


784 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Chicago,  R  I.  &  P.  R.  Co.,  Porter  v.,  41- 

Childs  V.  Dobbins,  55-205.     (S.  C,  61-109.) 

858. 

Contracts,  156.    Minors,  4. 

Potter  v.,  46-899. 

T. ,  61-109.    Appeal,  879.    Ev.,  102, 

Pringle  v.,  64r-613. 

780.     Prac,  59. 

Rasmussen  v.,  05-280. 

V.  Oris  wold,   15-438.    (S.  C,   19-868.) 

Reed  v.,  57-28. 

Plead.,  11,  12,  459,  714. 

Robinson  v.,  67-292. 

V. ,  19-362.     Trusts,  46.     (at,  87- 

Romick  v.,  62-167. 

810;  44-474.) 

Ross  v.,  55-691. 

V.  Heaton,  11-271.      Contin.,  1.      (Cit., 

Sandliam  v.,  38-88. 

19-157.) 

Schneir  v.,  40-837. 

Hill  T.,  69-768. 

Schroeder  v.,  41-844. 

V.  Horr,  1-432.  Equity.   (Expl,  10-508.) 

v.,  47-375. 

T.   Hyde,   10-294.      Parties,   157,    166. 

Shellabarger  v.,  66-18, 

(Fol.,   12-04.    Cit.,   11-21,   475.)    Partner- 

 Simonson  v.,  48-19. 

ship,  131. 

v.,  4^87. 

V.  Limback,  30-398.  Jurisd.,  16.  Plead., 

Small  v.,  50-338. 

671,  687. 

T.,  55-582. 

V.   McChesney,  20-481.     Appeal,   176. 

Smith  v.,  34-96. 

(Cit.,  28-314;  31-597.)  Convey.,  23,  24,  211. 

T.,  34-500. 

Courts,  214.    (Cit.,  20-508 ;  28-584 ;  50-445.) 

v.,  55-33. 

Execu.,  135,242,886.  (Cit.,  22-386.)    Husb. 

v.,  56-720. 

&  W.,  183.     (Fol.,  25-107.      Cit,  26-477; 

T.  Spafford,  41-292.    Contracts,  867. 

58-424.) 

State  v.,  50-092. 

McCraney  v.,  11-54 

Sweeney  v.,  33-005. 

Parmenter  v.,  12-22. 

y.  Tharnish,  54-090.    Real  F^op.,  196. 

Parsons  v.,  86-108. 

Tattle  v.,  42-518. 

V.  Risk,  Mor.,  439.     Excep.,  69. 

v.,  48-236. 

V.  Shower,  18-261.    Const  L.,  11.  (Cit, 

Walters  v.,  36-458. 

20-293;   29-899;   45-211.)     Reference,  81. 

v.,  41-71. 

Real  Prop.,  179,  180,  188, 195.    Stat,  148. 

Way  v.,  6448. 

Chilis,  Keeney  v.,  4  Q.  Or.,  416. 

White  v.,  46-222. 

Chisholm  V.  Forny,  65-833.    Corp.,  180. 

Whitsett  v..  67  150. 

Chittenden,  Barney  v.,  2  Q.  Or.,  165. 

Williamson  v.,  53-126. 

V.  Goesage,  18-157.     Mortg.,  891.    (Cit, 

Wilson  v.,  41-443. 

52-255.) 

Wood  v.,  60-456. 

V.   Hobbs,   0-417.     Appear.,  27.    (Cit, 

Chicago,  St.  P.,  M.  &  0.  B.  Co.,  Lodkard  v., 

*     88-107.)     Attach.,  8,  15,  56,  217.     (Cit,  9- 

66-250. 

878;    10-804;    54-118.)     Att'y,   19.     Orig. 

Luce  v.,  67-75. 

Not,  87.    (Cit,  9-295;  10-589;  11-480;  41- 

Wallace  v.,  67-547. 

500.) 

Chick,  Fifleld  v.,  39-651. 

Marshall  v.,  3  Q.  Or.,  882. 

Chickasaw  County,  Babcock  t.,  60-752. 

Miller  v.,  2-315. 

V.  Bailey,  13-435.    Att'y,  115. 

v.,  4-252. 

Ellsworth  v.,  40-571. 

Chittuckfi,  Baker  v.,  4  G.  Gr.,  480. 

Lewis  v.,  50-234.     • 

Choate  v.  Sutton,  39-308. 

V.  Pitcher,  36-598.   Contracts,  619.  Par- 

Chord  V.  McCoy,  Mor.,  311.    Mun.  Corp., 

ties,  209.    (Cit.,  6^-482.) 

973. 

Scott  v.,  46-253. 

Chom,  Dickson  v.,  6-19. 

v.,  53-47. 

Chovin,  State  v.,  7-204. 

Warren  v.,  13-588. 

Christ  V.  Dee  Moines,  58-144.    Man.  Carp., 

Chidester,  Fallon  v.,  46-688. 

766,767.    (Dist,  65-650.) 

Chilcote,  Conger  v.,  42-18. 

V.  Polk  County,  48-802.    Officen.  (Qt, 

Childers  v.  T:avanaugh,  41-690. 

61^18, 814.) 

TABLE  OF  CASES. 


Y86 


References  are  to  titles  and  sections. 


Christenaon  v.  Central  Iowa  R.  Co.,  6S-703. 
Appeal,  698. 

V.  Gorsch,  5-874.    Plead.,  782.    (Cit., 

38-421.) 

Christian  Church  v.  Scholte,  2-27.  Dedica- 
tion, 68. 

Christie,  Harrington  v.,  47-319. 

Christner  v.  Brown,  16-130.  Mortg.,  41. 
Suretyship,  63. 

Christoph,  Malvin  v.,  54-562. 

Christopherson,  Wilson  v.,  58-481. 

Christy  t.  Dyer,  14-488.  Homestead,  42, 
124, 145.  (Cit.,  14-416, 530 ;  16-153, 452 ;  17- 
218;  19-482;  20-613;  21-496,  534;  28-211; 

85-409;  88-78;  42-888,  884;  47-417.) 

V.    Sherman,     10-535.     (See    17-322.) 

Judgts.,  85.    (Cit.,  12-607;  18-498.)     Part- 
nership, 184. 

Sherman  v.,  17-822. 

V.  Vest,  8fr-285.    Courts,  81.    (Dist.,  58- 

177.)    Replevin,  185. 

V.  Whitmore,  67-60.    Mandamus,  45. 

Vendors,  9. 

Chubb,  Reed  v.,  ^178. 
Chubbuck,  Sargent  t.,  19-87. 
Church,  Bigelow  v.,  48-175. 

V.  Croesman,  41-878.    J.  P.,  135, 187. 

V. ,  49-444    Appear.,  20.    Ev,,  564. 

Jurisd.,  108.    J.  P.,  4,  75.    (Cit.,  69-644.) 

Residence,  7.    (Cit.,  54-291.) 
V.  ffigham,  44-482.    Crim.  L.,  86.    In- 

tox.  Liq.,  73,  77,  82.    (Cit.,  56-16.)   Plead., 

920. 

Moore  v.,  70-208. 

Simmons  v.,  81-284. 

V.  Simpson,  25-408.    (famishment,  148. 

Intox.  Liq.,  221.    Judgts.,  461. 

Skinner  r.,  86-91. 

State  v.,  8-252. 

Churchill,  Coit  v.,  61-296. 

V.  Pulliam,  8-45.    Attach.,  51,  74,  77. 

(Cit.,  9-265,527;  11-186,  188;  20-72.)    Ev., 

815.      (Fol.,  52-52.      Cit,  67-601;  68-115. 

Dist,  41-589.) 

Johnson  v.*,  49-257> 

V.  Lyon,  18-431 .    Judgts. ,  70.    (Cit. ,  14- 

72,598;  16-676;  18-844.) 
V.  Morse,  28-229.    Execu.,  375.  Judgts., 

587.    Record.  Acts,  84.    (Cit.,  27-209;  40- 

659.) 
Churchman,  Mulroy  y.,  52-288. 

v.,  60-717. 

Weil  v.,  62-258. 


Cibula,  Johnston  Harvester  Co.  v.,  62-697. 

V.  Pitt's  Sons  Mfg.  Co.,  48-528.  Ap- 
pear., 84.  (Cit,  56-861.)  Grig.  Not,  58. 
(at,  62-422.) 

Cincinnati  &  C.  R.  C!o.,  Carey  v.,  5-857. 

Circle,  Yeager  v.,  1  G.  Or.,  488. 

Circuit  Court,  Jordan  v.,  69-177. 

McCue  v.,  51-60. 

Oehlschlager  v.,  69-177. 

Cissna,  Swails  v.,  61-698. 

Citizens*  Bank  v.  Barnes,  70-412.  Surety- 
ship, 65. 

V.  Dows,  68-460.    Attach. ,  144    Estop. , 

86.    (Cit.,  70-99.)    Pledge,  6. 

V.  Rhutasel,  67-816.    Est.  of  Dec.,  26. 


(Cit.,  68-598.)    Ev.,  704,  988.    Prac.  222. 
—  V. ,  68-597.    Fraud.  Conv.,  81. 


Citizens'  Ins.  Co.,  Stevens  v.,  69-658. 
Citizens'  Nat.  Bank  v.  Elliott,  55-104.  CJorp.^ 

114     (Cit,  61-684.) 

Haddock  v.,  58-542. 

Citizens'  Savings   Bank  v.   Oleson,  47-492. 

Judgts.,  102. 

v.  Percival,  61-188.    Execu.,  410. 

aty  Bank  v.  Taylor,  60-66.     Bills  &  N.,  488. 

V.    Wright,    68-182.       Fraud.    Conv.^ 

62,  68. 

City  Ck)uncil,  Coffin  v.,  26-515. 

Ck)y  v.,  17-1. 

City  F.  Lis.  Co.,  Stout  v.,  12-871. 
Claflin,  Adler  v.,  17-89. 

Daniels  v.,  15-152. 

V.  Iowa  City,  12-284.    Orig.  Not,  167. 

V.  Reese,  54-544.    Guaranty,  44.   Plead., 

469.    (at,  67-189.) 

V.  WiUon,  51-15.    Bills  &  N.,  114 

Clagett  V.    Conlee,    16-487.      Appeal,    431. 

Real  Prop.,  21.    (Cit.,  20-855;  23-514;  80- 

486,  499 ;  84-149.) 
Claggett  V.  Gray,  1-19.     Excep.,  182,   145. 

(Cit,    1-220,    281,    269;     11-299;    87-686. 

Dist.,  60-98.) 
Clanton  v.  Des  Moines,  O.  &  S.  R.  Co.,  67- 

350.     Agency,  7.     (Cit.,  68-689.) 
Clapp  V.  Cedar  County,  5-15.    Bills  &  N.,  7, 

370.     (Cit.,  12-474.)    Mun.  Corp.,  186,  196, 

862,  866,  897.    (Cit,  6-268.  830,  892;  8-199; 

10-168;  19-213;  22-407;  26-251;  27-62;  28- 

118;    44-599;    56-564;    66-888.      Expl.,  5- 

888.    Dist,  19-256.) 
Chapel  v.,  2&-191. 

V.    Cunningham,    50-807.      Ev.,    821. 

Plead.,  877. 


786 


TABLE  OF  CASEa 


References  are  to  titles  and  sections. 


Clapp  V.  Forster,  67-49.    ConTey.,  46,  192. 

McKay  t.,  47-418. 

V.  Peck,  55-270.    Ev.,  1190.    (at,  68- 

200.)    Sales,  165-167.     (Cit.,  55-274.) 

V.  Sohmer,  55-273.    Sales,  166,  167. 

V.  Walker,  25-315.    Garnishment,  20. 


(at.,  45-556.) 
Oapper,  State  v.,  59-279. 
Oare,  Bardwell  v.,  47-297. 

V.  Clare,  4  G.  pr.,  411.    Courts,  146. 

V.  State,  5-509.    Crim.  L.,  940.    (at, 

87-464.)   Ev.,  555.    (Cit,  8-898;  12-11;  60- 

551.) 
Clarinda,  Rideno\ir  v.,  65-465. 
Clarlnda,  C.  S.  &  S.  W.  B.  Co.,  Stubbs  v., 

62-280. 

T.,  65-518. 

Clark  V.  Allen,  34-190.    Convey,  60.    at, 

47-194.)    Partnership,  125,  126,  167. 

American  Emigrant  Co.  v.,  47-671. 

v.,  62-182. 

Andrus  v.,  8-475. 

V.  Barnes,  7-6.    J.  P..  102.    (Fol.,  12- 


860.    at.,  25-34.) 

—  V.  Blackwell,  4  G.  Gr.,  441.    Appear., 


26.    (Cit,  1-91 ;  9-419.) 

—  V.  Board  of  Directors,  24-266.  Const 
L.,  89.  Mandamus,  47.  (Cit.,  32-601;  36- 
295.  Dist,  52-112.)  Schools,  5,  133. 
(Fol.,  40-519.  Cit,  37-154;  41-693;  56- 
479.) 

—  Broadstreet  v.,  65-670. 

—  V.  Browne,  70-139.    Tax.,  697.    Waters, 


40-42. 

—  V.  Bullard,  66-747.  Mortg.,  137.  Notice, 


59. 

—  V.  Chicago,  B.  &  Q.  R  Co.,  4  McCrary, 
860.    Carr.,  156. 

—  V.  Clark,  40-^98. 

—  V.  Close,  48-92.    Vendors,  19. 

—  V.  Collins,  25-592. 

—  V.  Connor,  28-811.    Excep.,  22.    (Cit, 


28-476;  29-591;  47-561.)    Tax.,  717,  718. 

—  Crafte  v.,  31-77. 
v.,  88-237. 

—  V.  Cress,  20-50.    Est.  of  Dec.  450,  479. 


(Cit,  36-531;  5^-814.)    Plead.,  715.    (Cit, 

84r-231;  37-520.) 

Daniels  v.,  38-556. 

V.  Davenport,  14-494.    Mun.  Corp.,  6,  9, 

11,214.    (Cit,  17-15;  22-254;   25-170;  31- 

495;    86-404;   89-133,  579;   48-58.    Expl., 

84-515.) 


Clark  V.  Des  Moines,  19-199.  Bills  &  N.,  18, 
895.  (at,  48-686.)  Interest  (Fol.,  40- 
489.  Cit,  2&-254;  25-170;  27-71;  45-529.) 
Mun.  Corp.,  7,  84,  86,  40,  67;  80,  96-101, 
110,  128-126.  (Fol.,  40-489.  Cit,  19-120. 
256;  20-281;  21-13,  461,  570;  22-596;  2^- 
843;  81-898;  85-142;  89-450,  496,  579;  43- 
68,60,  61,  71;  5^100;  68-267.  Dist.  57- 
558.)    Plead.,  526. 

V. ,  20-464.    Prac.,  288. 

Doe  v.,  42-128. 

V.  Epworth,  56-462.    Highways,   120. 


Mun.  Corp.,  451. 

—  V. ,  61-750.     Appeal.,  852. 

—  V.  Evarts,  46-248.  Ev.,  189.  Home- 
stead, 115,  138.    (Cit,  59-484.) 

—  Fonda  v.,  48-800. 

—  Gantz  v.,  81-254. 

—  Gard  v.,  29-189. 

—  V.  Gibson,  Mor.,  828.  J.  P.,  170.  (Dist., 
8  G.  Gr.,  833.) 

—  V.  Griffith,  4r405.  Est.  of  Dec.,  854, 
871.  (at,  17-519;  28-39;  30-411;  87-74; 
67-264;  69-679,680.) 

—  Haws  v.,  37-855. 

—  V.  Haynes,  57-96.    Landl.  &  T.,  127. 

—  Holmes  v.,  10-423. 

—  Howard  v.,  36-114. 

—  V.  Huff,  12-606. 

—  Hunt  v.,  46-291. 
V.  Hyman,  55-14.    Chat.  Mortg.,  46,  82, 


96.  (Fol,  63-547.  Cit,  62-534;  65-610; 
66-185.)  Guaranty,  23.  Partnership,  74. 
Stare  Decisis.  4. 

—  Jones  v.,  28-593. 

v.,  31-497. 

v.,  84-590. 

—  V.  Kansas  City,  St  L.  &  N.  It  Co.,  6^ 
455.     Ev.,441.     Railr..  376. 

—  KnoxvQle  Nat.  Bank  v.,  51-264. 

—  V.  Langworthy,  8-563.    Contracts,  478, 
(at.,  17-80.)    Plead.    (Cit.,  10-503.) 

—  V.  Larkin,  ^391. 

—  V.  Lee,  14-425.    (S.  C,  21-274.)    Trusts, 
112.     (Cit,  18-421 J 

—  V. ,  21-274.    Agency,  180. 

—  V. ,  2^209. 


—  Lister  v.,  4^-168. 

—  V.   Little,  41^97.    Jurisd.,  71.     Qrig. 
Not,  98,  105. 

—  V.  Lyon  County,  87-469.    Appeal,  28. 


Dist.  Alt'y ,  2.    (Fol. ,  88-695.    at,  4^-189.) 
—  McCarty  v.,  10-58a 


tabu:  of  CASE& 


737 


Ref  erenoee  are  to  titles  and  Bections. 


Clark,  Meldnun  t.,  Mor.,  180. 

V.  Nelson,  40-678.    New  Tr.,  189.    (Cit, 

52-417.) 

— -  V.  O'Loughlin,  Mor.,  875.  Contracts. 
(Cit.,  11-864.) 

V.  Parker,  58-500.    Mech.  Lien,  21,  22. 

(Cit,  67-289.) 

V.  Parvin,  Mor.,  371.    Excep.,  148, 152. 

(at,  25-24.) 

Patterson  v.,  20-429. 

Pelamourges  v.,  9-1. 

T.  Polk  County,  19-248.    Ev.,592.    Mun. 

Corp.,  893,  895,  896.  (Cit,  19-210,  217 ;  21- 
461,  570;  22-696;  27-858;  29-343;  86-66; 
39-496.)    Plead.,  527. 

V.  Ralls,  50-275.  (S.  C,  58-201.)  Ap- 
peal, 831,  858.    Convey. ,  266.    Vendors,  41. 

V.    ,    58-201.      Instructions,     151. 

Plead.,  204.    Vendors,  42. 

V.  Reiniger,  66-507.    Ev.,   1,  43,   1186, 

1828.  (at,  67-18;  70-424.)  Execu.,  124. 
Fraud.  Conv.,  212. 

T.  Reynolds,  46-674.    Appeal,  554,  1019, 

1031.    (Cit.,  47-595.) 

V.  Richardson,  82-899.    Partition,  13. 

, Rider  v..  54-292. 

Roop  T.,  4  G.  Gr.,  294. 

V.    Sammons,    12-368.     Judgts.,  370. 

(at,  ia-597;  87-77;  88-340.) 

Sanders  v.,  22-275. 

V.  Sears,  8-104.    Spec.  Perf.,  47. 

V.  Shrader,  41-491.    Garnishment,  88. 

Scott  v.,  1-70. 

Sheppard  v.,  58-371, 

Smith  v.,  12-82. 

State  v.,  80-168. 

v.,  65-886. 

v.,  69-196. 

v.,  69-294. 

V.  Stevens,  65-861.    lim.  of  Ac,  185. 

Orig.  Not,  49. 

V.  Stout,  82-218.    Notice,  66. 

Struthers  v.,  40^508. 

Swan  v.,  86-660. 

V.  Tallman,  68-872.      Est.    of    Dec, 

178. 

V.  Taylor,  68-619.    Partnership,  89,  78. 

V.  Thompson,  87-636.    Mun.  Corp.,  2,  3. 

Tax.,  464,  795,  802,  816,  820.    (Cit,  41-475; 

52-477;  70-268.) 

Vancleave  v.,  87-184, 

Wade  v.,  6^-168. 

Walker  v.,  8-474. 

Vou  11—47 


Clark  V.  Warner,  82-219.  Judgts.,  50.  Re- 
plevin, 114. 

Westphal  v.,  42-371. 

v.,  46-262. 

White  v.,  3^-888. 

V.  Wolf,  29-197.    Courts,  79.    Judgts., 

419. 


V.  Woodbury,  28-61.    Contin.,  65. 

Wright  v.,  2  G.  Gr.,  86. 

Clarke  v.  Bancroft,  18-320.    Mortg.,  48-360. 

(Cit,  66-284.)    Plead.,  660. 

Hartmanv.,  11-510. 

V.  Hedge,  10-528.    Default,    68.    (at., 

83-694.) 
V.  Jones,  49-474.    Plead.,  120.    Slander 

AIm,  60. 

V.  McGetchie,  49-487.    Sales,  208. 

MiUer  v.,  37-826. 

Smith  v.,  9-241. 

State  v.,  46-155. 

Troxel  v.,  9-201. 

Clary   v.    Iowa   Midland   R    Co.,    87-844. 

Plead.,  942.    Raih-.,  91. 
Clasey  v.  Sigg,  51-871.    Mortg.,  281.    (Cit., 

62^5.)    Notice,  130. 
Clausen,  Goldsmith  v.,  14r-278. 
Claussen  v.  La  Franz,  1-226.    Est  of  Dec, 

83.    (at,  8-882;    6-143;   30-69.)    Excep., 

90.      (Cit,   1-269;   4-868;     7-288;     11-95; 

16-65.)    Husb.  &W.,  6.    Prac.     (Cit,  18- 

140.     Dist,    14-222.)     Trusts,    186,    141. 

(Cit,  19-328.) 
V.  Lafrenz,  4  G.  Gr.,  224.    Actions,  16. 

Courts,  9,  28.    (at.,  16-475.)    Equity,  10. 

(at,  17-393;  61-891.)    Est  of  Dec,  89. 
V.  Rayburn,  14-186.     Real  Prop.,  169. 


Tax.,  886,  899.    (Cit,  21-70;  24-596;   88- 

672;  47-624.    Dist,  47-627.) 
Clay  V.  Alcock,  23-691.    Plead.,  928. 

Maichen  v.,  62-462. 

Pitts  v.,  27  Fed.  Rep.,  686. 

V.    Richardson,   59-483.      Homestead, 


112. 


V.  Ricketts,  66-862.    Contracts,  42. 


Clay  County,  Beecher  v.,  62-140. 

Griffin  v.,  63-413. 

V.  McAleer,  115  U.  S.,  616,    Mun.  Corp., 

214. 

Raymond  v.,  68-180. 

Springer  v.,  36-241. 

Ambler  v.,  28-178. 

Clayton,  Allen  v.,  68-11. 
Chamberlain  v.,  66-881. 


788 


TABLE  OF  CASESj*^ 


References  are  to  titles  and  sections. 


Clayton  v.  Chicago,  I.  &  D.  R.  Co.,  67-238. 

Clinesmith,  O'Hagan  v.,  24-249. 

Prac,  d4.    Railr.,  112,  162. 

Clingman,  Burlington  &;  M.  R.  R  Co.  v., 

V,  KIlis,  50-590,    Execu.,  411,  434,  435. 

43-306. 

(CIt.  58-287,  606;  60-535;  61-487.    ExpL, 

Clinton  v.  Cedar  Rapids  &  M.  R.  R.  Co.,  24- 

61-479,485.)    Judgts.,539. 

455.     Const.   L.,  190,  826.      Mun.  Corp.. 

Hall  V. ,  42-536, 

860.362,401.    (Fol.,  36-802.     Cit.,  29-158; 

Harmon  v.,  51-36. 

34-252;  36-865;  88-676;  41-296;  45-455;  46- 

Nulton  v.,  54-425. 

894 ;  47-508 ;  54-257, 262, 473 ;  65-748.   Dist. , 

V.  Whitaker,  68-412.   BiUs  &  N.,  93, 180. 

46-868.) 

Parent  &  Ch.,  21. 

V,  Clinton  &  L.  H.  R.  Co.,  87-61.    Con- 

Clayton County,  Dubuque  v.,  3  G.  Gr.,  604. 

tracts.    (Cit.,  87-898.)     Mun.  Corp.,  403, 

Garber  v.,  19-29. 

414.    (Cit.,  38-676;  54-257;  57-403.    Expl., 

High  School  v.,  9-175. 

46-395.)    Raik.,  138. 

Hopkins  v.,  32-15. 

V.  Clinton  County,  61-205.    Board  of 

Clear  v.  Reasor,  29-327.    Slander  &  L., 

Health,  3,  4.    (Cit.,  62-366.) 

71-75. 

Dafis  v.,  50-585. 

Gleaveland  v.  Chicago  &  N.  W.  R.  Co.,  35- 

v.,  55-549. 

220.    Railr.;426.    (Cit,  38-583;  40-339;  56- 

v.,  58-389. 

208.) 

Doulon  v.,  33-897. 

Clegg  V.  Grange  Co.,  61-121.    Corp.,  164. 

Ford  v.,  25-157. 

Cleghorn,  Courrier  v.,  3  G.  Gr.,  523. 

RofiR  v.,  46-606.    , 

V.  Johnaon,  11-292. 

Stanton  v.,  52-109. 

Clemans,  Penn  v.,  19-372. 

Clinton  &  L.  H.  R.  Co.,  Qinton  v.,  37-61. 

Clemens,  Emerick  v.,  26-332. 

Clinton  County,  Clinton  v.,  61-205. 

State  v.,  38-257. 

V.  Cox,  37-570.    Lim.  of  Ac,  152,  190, 

York  v.,  41  95. 

255,257.    (Fol.r  49-285.    Cit.,  56-414.) 

Clemenson,  Weed  v.,  44-708. 

Foster  v.,  51-541. 

Clement  v.   Duffy,  54-632.    Replevin,   138, 

Upton  v.,  52-311. 

139.    (Cit.,  55^90.) 

Clinton  Lumber  Co.  v.  Mitchell,  61-132.    Ap- 

 Kohn  T.,  58-589. 

peal,  1045, 1097.    Partnership,  51. 

V.  Perry,  34-564.    Notice,  37.    (Cit.,  43- 

Clinton  Nat.  Bank  v.  Graves,  48-228.    Ap- 

572; 51-521;  56-383.) 

peal,  435.    Contracts,  65,  318.    New  Tr., 

Clements,  Decatur  County  v.,  18-536. 

166.    (Cit.,  58-153;  59-634.) 

Clemmer  v.  Cooper,  24-185.     Appeal, ,  293. 

V.    Manwarring,    39-281.    Mortg.,    48. 

Ev.,  546,  554.    (Cit.,  31-401.) 

(Cit.,  56-732.) 

Failing  v.,  49-104. 

V.  Torry,  30-85.    Appeal,  809.    Instruc- 

demons v.  Elder,  9^872.    Mortg.,  93,  497. 

tions,  57.    Plead.    (Cit.,  35-118.) 

Parties,  141. 

Clinton  Water  Works  Co.,  Davis  v.,  64-59. 

State  v.,  9-534. 

Clise  V.  Freeborn,  29-110.   Appeal,  852.   (Qt., 

v.,  51-274. 

86-856.) 

Woodin  v.,  32-280. 

V.  Freebome,  27-280.    Garnishment,  106. 

Clerk,  etc.,  Moses  v.,  12-139. 

Judgts.,  20.    Plead.,  458. 

Clermont  Nat.  Bank  v.  Martin,  55-741. 

Close  V.  Atkins,  39-521. 

Cleveland  v.  Detweiler,  18-299.    Slander  & 

Boardman  v.,  44r-428. 

L. ,  15.    (Cit. ,  17-292 ;  29-491 ;  80-77.) 

Bryson  v.,  60-357. 

Clews  V.  Traer,  57-459.      (S.  C,  115  U.  S., 

V.  Burlington,  C.  R.  &  N.  R.  Co.,  64-149. 

528.)    Appeal,  160.    Lim.  of  Ac,  108,  118. 

Convey.,  175,  864.    Notice,  66.    RaUr.,  89. 

Prac,  26.    Trusts,  97,  98. 

Clark  v.,  43-92. 

Cliek,  Carothers  v.,  Mor.,  54. 

Morse  v.,  11-93. 

Clifton,  Othmer  v.,  69-656. 

V.  Samm,  27-508.   Dam.,  75, 195.  Prac., 

Clime  V.  Phipps,  62-759.    Appeal,  859. 

90.    (Cit.,  86-326;  61-190.)    Real  Prop.,  49. 

Clinch,  State  v.,  8-401. 

(Cit.,  38-18,  161;  89-605;  48-572;  58-620. 

Cline,  Argensinger  v.,  69-57. 

Dist.,  84-152.) 

TABLE  OF  CASES. 


739 


References  are  to  titles  and  sections. 


aoee,  State  v.,  35-570. 
Qoad,  Lyon  t.,  7-1, 

Osbom  v.,  21-238. 

v.,  23-104. 

Wrede  t.,  52-371. 

Cloughv.Goggins,  40-825.   Ev.,  513.   Plead., 

45,  696.- 
V.  Seay,  49-111.    Actions,  19.    Alt.  of 

Inst.,   12.     (at.,  63-160.)    Const.  L.,  41. 

(FoL,   51-129.    Cit,  65-492.)    Mortg.,   10. 
Qoughly,  Stulmnller  v.,  58-788. 
Clouser,  State  v.,  69-313. 
aow  V.  Murphy,  52-695.    J.  P. ,  228.    Plead. , 

288. 
Clutch,  Mount  Pleasant  v.,  6-546. 
Clute  V.    Frasier,    58-268.    Equity,  41,    89. 

Prac.,  44. 
V.  Hazleton,  51-355.    Att'y,19.    Default, 

28,    64,  75.    (Cit.,    52-250.)    Plead.,    288. 

Prac.,  17. 
Coad,  Morrison  v.,  49-571. 

V.  Neal,  55-52a    Homestead,  96. 

Coan,  Gray  v.,  28-344. 

T.,  30-586. 

v.,  8^296. 

v.,  40-327. 

T.,  48-424. 

Coakley  v.  McCarty,  34-105.    Appeal,  204. 

(Cit.,  50-657;  62-720.)    Plead.,  37,  942,  944. 
Coates  v.,  Burlington,  C.  R.  &  N.  R.  Co.,  62- 

486.    Dam.,    216,  243.    Ev.,  427.    Raik., 

498,  499,  513,  514. 
V.  Dubuque,  68-550.    Mun.  Corp.,  466, 

525,  626. 

V.  Galena  &  C.  U.  R.  Co.,  18-277.    Ap- 


peal, 220.    New  Tr.,  9.    Prac,  248. 
Coats,  Blake  v.,  3  G.  Gr.,  548. 

Chapman  t.,  26-288. 

Cobb,  Chamberlin  v.,  32-161. 

V.  Chase,  54-196.    Excep.,  140.    (Fol., 

54-698.) 
V.  ,    54-253.      Chat.    Mortg.,     8. 

(Dist.,  55-148;  62-660;  68-601;  69-588.) 

V.  Hall,  49-366.    Agency,  58. 

T.  niinois  Cent.  R.  Co.,  88-601.   Appeal, 

552,  553,  946.    Carr.,  4r-6,  15,  18,  20,  21,  42, 

70,  84.    Instructions,   149,   242.    Lim.   of 

Ac,  178.  205.     (Cit.,  69-502.)    Parties,  76. 

Plead.,  390,  410. 

V.  Newcdmb,  7-48.    Grig.  Not.,  57. 

Kyder  v.,  68-235. 

Schmidt  v.,  119  U.  S.,  286. 

Selman  v.,  4-534. 


Cobb   V.   Thompson,   10-367.     Venue,    114. 

(Expl.,  81-540.) 
Cobban,  Davis  v.,  39-892. 
Cobleigh  V.  McBride,  45-116.    Ev.,  68,  1832. 

Intox.  liq.,  68,  78,  208.    (Cit.,  61-403.) 
Cobum  V.  Mahaska  County,  4  G.   Gr.,  242. 

Bastardy.     (Cit,  82-128.     Dist.,  12-425.) 

Certiorari,  5. 
Cochran,  Chambers  v.,  18-159. 
v.  Cochran,  35-477.    Divorce,  42.    (Cit, 

40-701.) 

Cracraft  v.,  16-301. 

Denny  v.,  51-652. 

Edmonds  v.,  12-488. 

T.  Glover,  Mor.,  151.    Bills  &  N.,  181. 

Green  v.,  43-544. 

V.  Hubbard,  11-172. 

Hyatt  v.,  37-309. 

V.  Independent  School  Dist.,    50-663. 

Raik.,  146,  192,  193.    (Cit,  65-150.) 
V.  McCleary,  22-75.   Injunc,  45.    Mun. 

Corp.,  92,  748,  754,.    (Qt,  25-18.      Dist., 

23-828.)     Quo   Warranto,    7.     Words   & 

Phr.,  23. 
V.  Miller,  18-128.    Dam.,  284.    (Cit,  21- 

886.)*  Ev.,  368.    (Cit,  8&-488.) 

Parker  v.,  64r-757. 

Playter  v.,  87-258. 

Simpson  v.,  28-81. 

Ward's  Heirs  v.,  36-432. 

Wright  v.,  3  G.  Gr.,  507. 


Cochrane,  Harker  v.,  86-390. 

V.  Knowles,   8  G.  Gr.,  115.    New  Tr., 

181. 
Woods  v.,  38-484. 


Cockayne,  Packer  v.,  8  G.  Gr.,  111. 
Cocke,  Bonney  v.,  61-808. 
Cocky ne.  Ping  v.,  37-211. 
Cody,  Dunlap  v.,  31-260. 
Coe,  Frink  v.,  4  G.  Gr.,  555. 

V.  Hamilton,  Mor.,  319. 

Hunt  v.,  15-197. 

V.    lindley,    32-437.     Contracts,  584. 

Mortg.,  368.    Plead.,  781. 

Neal  v.,  35-407. 

V.  Winters,  15-481.    Appeal.    (Cit,  31- 


453.)    Mortg.,  210.    Record.  Acts,  110, 112. 
Coenan,  State  v.,  48-567. 

Woody  v.,  44-19. 

Coenen,  Kipp  v.,  55-63. 

V.  McAfee,  88-555. 

Coenzler,  State  ex  rel,  v.,  9-438. 

Cofer  V.  Echerson,  6-502.    Receivers,  1,  2. 


740 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Coflfee,  State  v.,  60-748. 

Coffeen  v.  Hammond,  3  G.  Gr.,  241.  Ap- 
peal, 682.     (Cit.,  4-546.) 

Coffey  V.  Wilson,  65-270.  Execu.,  66,  169, 
212.    (Cit.,  67-296.) 

Coffin  V.  City  Council,  26-515.  Appeal,  215. 
(Cit.,  84-540;  42-182;  55-735.)  Courts,  6. 
Mun.  Corp. ,  212.  (Cit. ,  36  -401 ;  39-185 ;  42- 
182,  618.    Expl.,  84-516.) 

V.  Gephart,  1&-256.    Prac,  112.    (Cit., 

62-68.)    Replevin,  4.    Sales,  80. 

Hammit  v.,  3  G.  Gr.,  205. 

Kemp  v.,  8  G.  Gr.,  190. 

V.  Kemp,  4  G.  Gr.,  119.     Default.  20. 

T.  Knott,  2  G.  Gr.,  582.    Judgts.,  292, 


849.    (at.,  16-25.) 
—  Morton  v.,  29-235. 


Coflfman,  In  re  Will  of,  12-491.    Appeal,  486. 

Wills,  29. 

Dalhoff  v.,  37-283. 

V.  Ford,  56-185.    Garnishment,  118. 

Coger  V.  Northwestern  U.  Packet  Co.,  37- 

145.     Carr.,    131.    (Cit.,    67-539.)    Const. 

Coggshall,  Rollins  v.,  29-510. 

CogsweU  V.  Murphy,  46-44.     Parties,    185. 

(Qt.,   54-590;   56-144.     Dist.,  46-325;   63- 

683.)    Plead.,  411,  692,  897. 
Cohen  V.  Daniels,  25-88.    Residence,  6.    (Cit., 

63-106.)    Venue,  46. 
Cohol  V.  Allen,  37-449.    Appeal,  607.     (Fol., 

50-453.    Cit,  5^^53;  66-702;  70-383.)  New 

Tr.,  147.  148,  228. 
Cohrt  V.  Kock,  56-658.  Mortg.,214.  Vendors, 

165. 
Coit  V.  Churchill,  61-296.     Ev.,  785,  846. 
Cokelyv.  State,  4r-477.    Crim.  L.,   86,   239, 

269,  980,  1037.     (Cit.,  9-56;  13-494;  17-145.) 

Ev.,  1312,  1323.    (Cit,  21-470.) 
Cokley,  Sheehey  v.,  43-183. 
Colby  V.  Cedar  Rapids  Ins.  Co.,  66-577.    In- 
surance, 56,  62. 

V.  King,  67-458.    Est.  of  Dec,  190. 

Colcord  V.  Funck,  Mor.,  178. 

Cold,  Kibby  v.,  63-663. 

Coldenv.  Cole,  19-565.     Appeal    (Cit.,  2^ 

233;  33-312;  40-688.) 
Coldren,  Thayer  v.,  57-110. 
Cole  V.  Board  of  Supervisors,  11-552.    Mun. 

Corp.,  782,  799.-  (Fol.,  12-353.    Cit.  19-31.) 

Stat,  164. 

Brown  v.,  45-601. 

Bradley  v.,  67-650. 


Cole  v.  Chicago  &  N.  W.  R.  Co.,  38-311. 

Raik.,  408,  413.     (Cit,  58-626;  70-524.) 

Colden  v.,  19-565. 

V.  Cole,  23-433.    Appeal.    (Cit,  28-327 ; 

81-452;    36-196;  38-691.)    Divorce,   80,88, 

99.    (at.,   36-197;  59-331.)     Instructions. 

(Cit.,  46-402.) 
V.  Conner,  10-299.    Plead.,  688.  Venue, 

2,  51.     (Cit,  26-505;  29-188;  56-50.) 

Cook  v.,  55-70. 

V.  Coskery,  63-526.    Appeal,  524,  798. 

Cottle  v.,  20-481. 

Cumberledge  v.,  44-181. 

Day  v.,  44-452. 

V.  Dealham,   13-551.    Assignt,  76,  70. 


(at,  60-503;  52-522,  523;  69-147;  70-211.) 
Mortg.,  25.  (Cit.,  69-588.)  Spec.  Perf. 
(Cit.,  15-107.) 

—  Everly  v.,  8  G.  Gr.,  236. 

—  Gardner  v.,  21-205. 

—  Gifford  v.,  67-272. 

—  V.  Gill,  14r^27.  Homestead,  40,  145. 
(at,  16-153,  452;  20-513;  21-584;  28- 
211;  85-409.)  Plead.,  568.  Vendors,  90, 
225. 

—  Graves  v.,  1  G.  Gr.,  405. 
v.,  2  G.  Gr.,  467. 


—  Hyde  v.,  1-106. 

—  V.  Kegler,  64-69.    Mun.  Corp.,  266,  267. 
Nuisances,  33,  34.    Officers,  139. 

—  V.  Laub,  35-590.    Highways,  110. 

—  Martin  v.,  38-141. 
v.,  38-699. 


—  V.  Muscatine,  14-296.  Mun.  Corp.,  469. 
(Cit.,  31-369.)  Stat,  68.  (FoL,  50-480. 
Cit,  28-511;  61-314.) 

—  Page  v.,  6-153. 

—  V.  Parker,  7-167.    Attach.,    129,   169. 


Contracts,    828.    (Cit,    12-408.)    Officers, 
26,  83.    (Cit,  33-43;  45-398.) 

—  V.  Parks,  34-584. 

—  V.   Porter,  4   G.  Gr.,  510.    Ev.,    884. 
Execu.,  385.    (at.,  22-21 ;  86-819.) 

—  Rivers  v.,  38-«77. 

—  Scott's  Adm'rs  v.,  27-109. 

—  Severinv.,  88-463. 

—  State  v.,  63-695. 

—  V.  Strafford,  12-345.    Contin.,  19. 
V.  Swan,  4  G.  Gr.,  32.    New  Tr.,  44. 


(Cit.,  11-81.)    Plead.,  294. 
Coleman  v.  Case,  66-534.  Judgts.,  214.   Real 

Prop.,  154,  155. 
V.  Riggs,  61-548.    Bankr.,  12, 18. 


TABLE  OF  CASEa 


741 


References  are  to  titles  and  sections. 


Coles  V.Iowa  State  Mut.  Ins.  Ck>.,  18-425.    In- 

Collins  V.  Rodolph,  3  G.  Gr.,  299.    Const.  L., 

sorance,  14, 48.   (Cit.,  30-144 ;  50-91 ;  58-Sl.) 

104,  105. 

Colfax  Hotel  Co.  v.  Lyon,  69-688.   Corp.,  44, 

Sheppard  v.,  1)^570. 

117. 

Smith  v.,  24-599. 

Colgan,  Connard  v.,  55-588. 

State  v.,  11-141. 

Collamer  v.  Kelley,  13-819.    Convey.,  209. 

v.,  20-85. 

Landl.  &  T.,  18.  19. 

v.,  82-36. 

Collar  V.  Ford,  45-831.  Agency,  198.  Equity, 

v.,  54r441. 

110,  111. 

SulHvan  v.,  18-228. 

Collier  V.  Collins,  9-126. 

Sweezey  v.,  36-589. 

Dunham  v.,  1  G.  Gr.,  54. 

v.,  40-540. 

V.  French,  64r-577.    Attach.,   105,   123, 

Toner  v.,  67-369. 

152.    Fraud.  Con  v.,  22,  97. 

Vandever  v.,   1-573.     Spec.  Perf.,  85. 

Moorman  v.,  33-188. 

(Cit,   11-364;   13-197;  17-194;  19-529;  24r- 

Collins,  In  re  Estate  of,  66-79.    Est.  of  Dec., 

892.)    Vendors,  98.    (Cit.,  3-384.) 

42,48. 

V.  Welch,  58-72.    Mun.  Corp.,  812. 

v.  Bane,  84-385.    Ev.,  94.    Tiim.  of  Ac, 

Williams  v.,  67-413. 

80,  172,  206,  208,  215,  216. 

Wolverton  v.,  34r-288. 

Boyd  v.,  70-296. 

Collinson,  Chamberlain  v.,  45-429. 

V.  Brazill,  68-432.    Appeal,  917.    Wills, 

Collis,  Eggleston  v.,  10-554. 

87,60. 

CJolony,  Marsh  v.,  86-608. 

Brown  v.,  45-709. 

Coltenback,  Heath  v.,  5-490. 

V.  Chantland,  48-241.     Homestead,  185, 

Colton,  Harrison  v.,  81-16. 

250.    Judgts.,  152,  265.     (Cit.,  52-659.) 

Thome  v.,  27-425. 

Clark  v.,  25-592. 

Columbns  City  v.  Cutcomp,  61-672.    Const. 

Collier  v.,  9-126. 

L.,  153,   216.     Crim.  L.,   732,  785.    Mun. 

V.  Collins,  46-60.    Instructions,  142. 

Corp.,  278,  279. 

V.  Council  Bluffs,  32-324.  (8.  C,  35-482.) 

Ck)lumbus  City  Building  Ass'n,  Phillips  v., 

Dam-,  110,  289,  251.    (Cit.,  87-269;  8&-598; 

58-719. 

40-644;    48-676;    44-290;    45-417.)     Mun. 

Colville,  Miller  v.,  21-135. 

Corp.,  627,  628,  635.    (Cit.,  40-218.) 

Colvin,  Connable  v.,  41-98.     • 

V. ,85-482.    Dam.,  49.    (CSt.,  88-598; 

V.  McCasky,  9-5«5.  Pub.  Lands,  33.  (CSt., 

8^256;  48-282;    44-291;    68-176;    69-358.) 

44-408;  49-510.) 

Mun.  Corp.,  655. 

V.  McChine,  39-502.    Real  Prop.,  33,  87, 

V.  Dallas  County,  44-896.    Pub.  Lands, 

51, 181.    (Cit.,  43-572 ;  51-521,  667 ;  58-620 ; 

192.    (Cit,  49-488.) 

64-505.) 

V.  Davis,  57-256.     Certiorari,  84,  88. 

Colyar  v.  Pettit,  68-97.    Appeal,  143. 

Tax.,  240. 

Comer,  CcHnpton  v.,  4r-577. 

V.  Dubuque,  29-597. 

Commercial  Bank  v.  I^ing,  47-64.    Appeal, 

V.  Gilson,  29-61.    Trusts,  8. 

755.    Plead.,  143. 

Hanna  v.,  69-51. 

Commercial  Exchange  Bank  v.  McLeod,  65- 

V.  Hopkins,  7-468.    Agency,  24.    (Cit., 

665.    Crim.  L.,  802,808.    Equity,  68.    (Gar- 

8-405.) 

nishment,  26. 

Hunt  v.,  4-56. 

V.         ,67-718.    Mortg.,  28. 

V.  Jennings,  42-447.  Att'y,  189.  Judgts., 

Commercial  Nat.  Bank,  Adams  v.,  58-491. 

272,  880.     Tender,  8. 

Compton  v.   Comer,  4-577.    Contracts,  46. 

Johnson  v.,  14-68. 

Equity,  277.     (Cit,  5-824;  7-14;  9-77;  10- 

V.  Lander,  45-702.    Const.  L.,  282. 

503;  12-566.) 

V.  Lucas  County,   50-448.     Poor,    88. 

Comstock,  Bicknell  v.,  118  U.  S.,  149. 

(Cit.,  57-«J3;  61-743.) 

V.  Des  Moines  Valley  R.   Co.,  32-376. 

Mills  v.,  67-164. 

Railr.,  412,  427,  841.    (Cit,  88-314;  56-208; 

V.  Ripley,  a-129.    Injunc,  41.    (at., 

60-514.) 

41-151.)    Parties,  80.    (Cit.,  57-258.) 

Lyon  v.,  9-306. 

742 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Comstock,  Smith  v.,  29-596. 

State  v.,  46-265. 

V.  Wilder,  61-274.    Interest,  48. 

Conable  v.  Hylton,  10-593.    Garnishment,  88. 

V.  Lynch,  45-84.    Bailm.,  22.    Sales,  24, 

116.     (Cit. ,  49-897 ;  51-498 ;  64-236.) 
Rindskoflf  v.,  26-601. 


Conard,  David  v.,  1  G.  Gr.,  886. 

Conboy  v.  Iowa  CJity,  2-90.    Appeal.    (Cit., 

8-288.)     Courts,  30.    Ev.,  582.    (Cit.,  47- 

574.)    Mun.  Corp.,  758. 

Swift  v.,  11^444. 

Cone,  McKivitt  v.,  80-455. 

Murray  v.,  26-276. 

Conger  v.  Babbet,  67-18.    Bills  &  N.,  109. 

Guaranty,  2,  5.    Interest,  105. 
V.  Bean,  58-821.    Ev.,  106,  1080,  1061. 

Suretyship,  19. 

Blanchard  v.,  61-158. 

V.  Burlington  &  S.  W.  R.  Co.,  41-419. 


Railr.,  227.    (Cit.,  44-885;  55-683;  67-512; 
70-109.) 

—  V.  ChUcote,  42-18.  Judgts.,  899.    (Diet., 
68-282.) 

—  V.  Converee,  9-554.     Ev.,  655.    (Cit.,  17- 


60 ;  29-584. )    Execu. ,  866. 

—  V.  Cook,  56-117.    Est.  of  Dec.,  225,  281. 
(Cit.,  57-158.) 

—  V. ,  57-49.    Est.  of  Dec,  407,  408. 

—  V.  Dean,  8-468.    Arbitr.,  13.    (Cit.,  8- 


816 ;  85-154 ;  88-275 ;  66-625. )    Instructions, 
144. 

—  First  Nat.  Bank  v.,  87-474 

—  Kramer  v.,  16-434. 

—  Perry  v.,  65-588. 


Congregational  Society,  Fu'st  Const*!  Presb. 
Church  v.,  28-567. 

V.  Fleming,   11-538.    Fixtures,  2.    Re- 
plevin, 49. 

Wyncoop  v.,  10-185. 


Conklin  v.  Dubuque,  54-571.  Appeal,  460, 
501,  510.    (Cit.,  61-242,  249.)  New  Tr.,  1. 

Hawk  Eye  Woolen  Mills  v.,  26-422. 

V.  Johnson,  34-266.    Appear.,  1.    New 

Tr.,  247. 

V.  Marshalltown,  66-122.    Mun.  Corp., 


674.    Orig.  Not.,  48.    Time,  8. 

—  Whitehead  v.,  48-478. 

—  Wilson  v.,  22-452. 


Conkright,  State  v.,  58^838. 
Conlan,  Peake  v.,  48-297. 
Conlee,  Clagett  v.,  16-487. 
State  v.,  25-337. 


Conley,  Breed  v.,  14-269. 

Conly,  Fletcher  v.,  2  G.  Gr.,  88. 

Conn  V.   Conn,    58-747.      Homestead,    241. 

Tax.,  701. 

Jennings  v.,  11-542. 

V.   May,  86-241.    Negl.,  47.    (at.,  41- 

309.    Dist.,  42-482;  50-854.) 
Connable  v.  Chicago,  M.  &  St.  P.  R.  Co.,  60- 

27.    RaUr.,  239,  240.    (Cit.,  60-89.) 

V.  Colvin,  41-93.    Stat.,  104. 

Connard  v.  Colgan,  55-588.     Mortg.,  14. 
Connecticut  General  L.  Ins.  Co.,  Fuson  v., 

53-609. 
Connecticut  Mut.  L.  Ins.  Co.,  Tisdale  v.,  26- 

170. 

v.,  28-12. 

WUkinson  v.,  80-119. 


Conneham,  State  v.,  57-851. 
Connell,  Burdick  v.,  69-458. 

Kessey  v.,  68-430. 

V.   Stelson,    88-147.      Crim.    L.,    1781. 

(Cit.,  59-434.    Dist.,  55-627.)    Injunc,  54. 
Connelly  v.   Carlin,  13-383.     Plead.    (Cit., 

82-540.) 

Foley  v.,  9-240. 

Waters  v.,  59-217. 

Conner,  Cole  v.,  10-299. 

V.   District   Tp,  35-875.      Plead..  944. 

(Cit.,  40-436.)    Schools,  88.     (at.,  54-418; 

56-574.) 

V.  Iowa  City,  66-149.    Mun.  Corp.,  883. 

. V.   Long,  68-295.      Appeal,    667,  844. 

Execu.,  870,  371.    Plead.,  756. 
V.  Mountain,  28-592. 


Connolly  v.  Connolly,  68-202.    Tax.,  698. 

V.  Dillrance,  50-92.   Equity,  213.  Fraud. 

Conv.,  88. 
V.  Griswold,  7-416.  Const.  L.,  208.  (Fal., 


36-856.  Cit.,  28-471.)  Highways,  89.  In- 
junc, 140.  (at.,  12-269.)  NewTr.  (Cit.. 
70-431.) 

V.  Rogers,  51-704. 

Connor,  Clark  v.,  28-811. 

V.  Griflfin,  27-248.    Contin.,  9. 

State  v.,  59-857. 

Wright  v.,  84-240. 

Connors,  Benson  v.,  68-670. 

Conover  v.  Earl,  26-167.  Bills  A  N.,  130. 
(Cit.,  48-82.)    Tenants  in  Com.,  18,  19. 

Conrad  v.  Baldwin,  8-207.  Excep.,  127. 
(Cit.,  5-476;  6-510.) 

V.  Gibbon,  29-120.    Interest,  73.    (Cit., 

80-133;  82-4470 


TABLE  OF  CASES. 


743 


Beferences  are  to  titles  and  sections. 


Coorad,  Goodrich  v.,  24-354. 

v.,  28-2»8. 

Lewis  v.,  11-158. 

V.  Starr,  5(M70.     Est.  of   Dec.,  316. 


Mech.   Lien,  17,  117,  128,  148.    (Qt.,  52- 

553;  67-289.)    Partition,  8.    Stat,  68. 
Conroy,  New  Hampton  v.,  56-498. 
Construction  Co.,  Meyer  v.,  100  U.  S.,  457. 
Continental  Ins.  Co.,  Moses  v.,  40-440. 

Webster  v.,  67-893. 

Continental  L.  Ins.  Co.   v.  Perry,  65-709. 

Agency,  192.     Att*y,  67. 

Wilmaser  v.,  66-417. 

Converse,  Conger  v.,  9-554. 

Mather  v.,  12-352. 

V.  Warren,   4-158.     Appear.,    22,    24. 

Grig.  Not.,  93,  94.    (Cit.,  6-79;  9-419;  10- 

417,  589;  41-500.)    Plead,     (at.,  CWilS.) 
Convey,  In  re  Will  of,  52-197.    Instructions, 

83.    WUle,  8,  36,  88. 
Conway  v.  Illinois  Cent.  R.  Co.,  50-465.    In- 

8tructions,233.    Railr.,  485,  542. 
V.  McGregor  &  M.  R.   R.   Co.,  43-32. 

Officers,  195.    Orig.  Not.,  56.    Words  & 

Phr..  66. 

Myers  v.,  55-166. 

V.  Nicol,  34-583.    Crhn.  Con.,8,  9.    (Cit., 

39-481.)    Ev.,  1163. 
V.  Younkin,  28-295.      Tax.,   190,   255. 

(Cit.,  40-69;  41-174;  65-438.) 
Conwell  V.  House,  57-754.    Appeal.    (Cit., 

61-601;  62-448.) 
Conyngham  v.  Smith,  16-471.    Actions,   35. 

(at.,  17-56;   20-302;   21-466;   23-353;  26- 

472;  2»-98;  82-413;   33-490;   89-374;    56- 

812;  66-282.)     Parties,  82.     (at.,   20-486; 

22-478;   25-389;   27-279;    32^-194;    33-139, 

185;  85-271;  86-236,  416;   37-96;  41-522; 

53-520;  65-4(23.) 
Cook  V.  Anamosa,  66-427.    Mun.  Corp.,  671, 

676-678.  769. 

V.  Benson,  62-170.    Nuisance,  2,  8. 

V.  Black,  54-698.    Trusts,  108. 

V.  Blair,  50-128.    Ev.,917.    (at.,  68^0.) 

Bowling  v.,  39-200. 

V.  Burlington,  30-94.    Dedication.  62, 

77.      (at,   85-356.)     In  June,   37.     Mun. 

Corp.,  878-875.     (Fol.,  36-363.     Cit.,   34- 

252;  44^14.    Expl,  4^-895.)    Waters,  2S. 
V. ,36-357.   Mun.  Corp.,  413.    (Cit., 

88-675 ;  54-267. 473.     Expl.,  46  ^95.) 
V.  ,  59-261.    Tax.,  11,  144.     (at, 

68-388.) 


Cook,  Bumap  v.,  16-149. 

Burrows  v.,  17-436. 

Burtis  v.,  16-194. 

Byam  v.,  21-892. 

V.   Chicago,  B.  &  Q.   R.  Co.,  40-451. 

Easem't,  10.    (Cit.,  49-495.    Dist.,  44-384.) 
License,  5.     Notice,  55. 

V.  Cole,  55-70.    Plead.,    6ia    Receiv- 


ers, 44. 

—  Conger  v.,  56-117. 

v.,  57-49. 


—  Davis  v.,  3  G.  Gr.,  539. 

—  V.  Des  Moines  County,  7(^171. 

—  V.  Dillon,  9-407.  Judgts.,  552,  555,  570. 
(Fol.,  52-429.  Cit,  17-363;  19-553;  23-49; 
26-250;  85-249 :  40-427,  539;  59-48.)  Trusts, 
106.  (Cit,  15-509;  19-197,  246;  82-194; 
43-272.) 

—  Eyre  v.,  9-185. 
v.,  10-586. 

—  FeU  v.,  44-485. 

—  V.  Felt,  46-706. 

—  V.  Hamilton,  67-394.    Replevin,  141. 

—  Huff  v.,  44-639. 

—  V.    Hutchins,    46-706.    Tax.    (Cit,  56- 


36.). 


—  V.  Independent  School  Dist.,  40-444. 
Schools,  87.  (Cit.,  56-574.  Dist.,  52-132; 
54-418.) 

—  V.  Jenkins,  80-452.  Attach.,  16.   Execu., 


92,  298,  346. 

—  Latourette  v.,  3  G.  Gr.,  593. 

—  Latterett  v. ,  1-1. 

—  V.   Logan,  7-142.    Sales,  32.    (Cit,  11- 
34;  23-477;  32-449.) 

—  V.   Lovell,    11-81.    Est   of   Dec,    112. 


Plead.,  623.    (Cit,  14-385.) 

—  V.  Lyon,  10-433.    Ev.,  1015. 

—  McCormack  v.,  11-267. 

—  V.  McNeil,  44-696. 

—  Merchand  v.,  4  G.  Gr.,  115. 

—  Peckenhaugh  v.,  61-477. 

—  Penny  v.,  1^538. 

—  V.  Robinson,  42-474.    Appeal,  430.    Ev., 
234.    (Cit.,  47-299.) 

—  Simons  v.,  29-324. 

—  V.  Sioux  aty  &  P.  R.  Co.,  37-426.    Ap- 


peal, 320,  852.    Excep.,  48. 

—  V.  Smith,  50-700.    Appeal,  1093.    Plead., 


,54-636.    (S.C,  58-607.)   Courts, 


768. 

—  V.  — 

148.    Plead.,  198.    (Dist,  54-735.) 

—  V. ,  58-607.    New  Tr.,  156,  282. 


744 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Cook,  State  v.,  6&-560. 
v.,  81-519. 


—  Stephenson  v.,  64-265. 

—  T.  Steuben  County  Bank,  1  Q.  Gr.,  447. 
Courts,  178.  Excep.,  70.  (Cit.,  3G.  Or., 
268.)    Plead.,  985,  956. 

—  V.  Stone,  68-352.    Notice,  121. 

—  Strait  v.,  46-57. 

—  V.  Sypher,  8-484.    Appeal,  493.    (Cit., 


7-91 ;  11-402 ;  15-90 ;  16-127 ;  18-219 ;  24-411.) 
New  Tr. .  183,  203.  (Cit. ,  7-88, 416,  484 ;  1 1- 
65:  15-89;  20-200;  32-518;  39-822;  70-481.) 

—  Taylor  v.,  14r^l. 

—  Thompson  v.,  21-472. 

—  V.  Trigg,  52-709.    Highways,  21. 

—  V.  United  States,  1  G.  Gr.,  89.    Crim. 


L.,  1789.    (Cit.,  2  G.  Gr.,  141.)    J.  P.,  1. 

—  V. ,  1  G.  Gr.,  56.    Excep.,  125.    (Cit., 

IG.  Gr.,  110;  2G.  Gr.,264.) 

—  V.  Walters,  4-72.  Default,  72.  (Cit.,  5^ 
290;  6-401;  7-479;  11-826;  17-580,  581;  51- 
359.)  Prac,  198.  (Cit.,  25-218 ;  27-360 ;  42- 
284.) 

—  V.  Weimian,  51-561.  Bills  &  N.,  857, 
884.    Insurance,  238. 

—  V.  Woodbury  County,  13-21.    Appeal, 


1041.     (at.,  16-68 ;  20-295 ;  27-531 ;  56-565.) 

Equity,  280. 
Cook  Mfg.  Co.  V.  Randall,  62-244.    Appeal, 

425.      Contracts,    411,    589.      Corp.,   133. 

Dam.,  178.    Ev.,  643,  1238. 
Cooke  V.  Illinois  Cent.  R.  Co.,  30-202.    Railr., 

724.     (Cit. ,  41-362 ;  44-317 ;  55-498 ;  64-571, 

648.    Dist,  64-572.) 

Ingalls  v.,  21-560. 

Moore  v.,  40-290. 

V.  Tallman,  40-138.     Orig.    Not.,   142. 

Plead.,  857. 

Tallman  v.,  39-402. 

v.,  43-330. 


Cool  V.  Stone,  4-219.    Pay.  So  Disch.,  82. 
Coolbaugh,  Don  worth  v.,  5-800. 

Ramsey  v.,  13-164. 

Sloan  v.,  10-81. 

Tyler  v.,  7-474. 

Cooledge  v.  Mahaska  County,  24-211.    Poor, 

27,  85.     (Cit. ,  84-818 ;  60-16.) 

Weaver  v.,  15-244. 

Cooley  T.  Brayton,  16-10.      Ev.,  506.      (Cit., 

17-60.)    Execu.,  14.    (Cit.,  27-119;  28-249; 

80-65.)    Judgts.,  274,  423.     (Cit,  16-193. 

Dist.,  29-179.)    Notice,  70.     (Cit.,  21-369; 

22-424;  24r-157;  27-147;  87-308;  64-295.) 


Cooley  V.  Brown,  30-470.     (S.  C,  85-475.) 

Est.  of  Dec.,  97,  98.    (at.,  65-469.)   Fraud. 

Conv.,    160,    195.    (Cit.,    42-124;  62-712.) 

Record.  Acts,  114. 
V. ,  85-475.    Plead.,  862.    (at,  42- 

124;  67-603.) 
V.   Davis,    34-128.    Replevm,    88,    57. 


(at,  47-637;  49-202.) 

—  V.  Flanders,  44-699. 

—  V.  Hobart,  8-858.    Actions,  20.    Mortg. 


(Cit,  9-121;  64-226;  60-184.) 

—  Knight  v.,  84-218. 

—  Mahon  v.,  36-479. 

—  V.  Osborne,  50-526.  Contracts,  829. 
Reference,  34.  Stat  of  Fr.,  64.  (at,  65- 
222.) 

—  Parsons  v.,  60-268. 

—  Phillips  v.,  2  G.  Gr.,  466. 

—  V.  Smith,  17-99.    Courts,  20.    Est    of 


Dec,     160,     168.    (at,    88-522;    47-644.) 

Judgts.,  249.     (at.,  59-281.) 

—  V.  Wilson,  42-425.    Execu.,  316,   829. 


(Cit.,  47^64.) 
Coombs  V.  Quinn,  66-469.    Real  Prop.,  202. 

(Cit,  68-659.) 
Coon  V.  Jones,  10-131.    Plead.,  786.    (at., 

29-450;  84-491;  42-841,  640;  67-815.) 

V.  McCormack,  69-689.    Appeal,  648. 

V.  Matthews,  10-290.    J.  P.,  209.    (at, 

37-164.) 
State  v.,  68-56. 


Cooney  v.  Moroney,  45-292.    Injunc,  78. 
Coonrod  v.  Benson,  2  G.  Gr.,  179.  Appeal,  185. 

Gibbs  v.,  64-736. 

Cooper  y.  Armstrong,  8  G.  Gr.,  120.    Const. 

L.,  899.     (Fol.,  7-118.    at,  16-475.) 

Beasley  v.,  42-542. 

V.  Cedar  Rapids  Water  Power  Co.,  42- 

398.    Partition,  2.    Waters,  88.    (at.,  46- 

125.     Dist.,  56-287.) 
V.  Central  R.  of  Iowa,  44-184.    Appeal. 


849.  Ev.,  193,  412,  418.  Negl.,  88,  130. 
Railr.,  476,  662,  668.    (Cit.,  61-456.) 

—  aemmer  v.,  24-185. 

—  Des  Moines  Nav.  &  R.  Co.  v.,  41-275. 

—  V.  Dillon,  56-867.    Appeal,  75. 

—  Foley  v.,  43-376. 

—  V.  Frederick,  4  G.  Gr.,  403.  Partition, 
7.  Partnership,  160.  Plead,  (at,  1^-41 ; 
16-894.     Dist.,  63-698.) 

—  Frederick  v.,  3-171. 

—  V,  French,  52-531.  Execu.,  183,  244, 
269.    Plead.,  50-423. 


TABLE  OF  CASES, 


746 


References  are  to  titles  and  sections. 


Cooper,  Garth  v.,  lS-364. 

Granger  v.,  45-700. 

V.  McKee,  49-286.   Contracts,  580.  (at, 

6^-391.)    Corp.,    51.    (Fol.,  50-703.    Cit., 

58-658.)    Plead.,  21.    Railr.,  4. 
V. ,  53-239.    Prac.,  165.    Railr.,  2. 

(at,  66-«91.) 

McHenry  v. ,  27-187. 

Madison  County  v.,  42-698. 

Maltby  v.,  Mor.,  59. 

V.  Mason,  23-602. 

V.  Miller,  10-532.    Judgts.,  147. 

V.  Mills  CoTinty,  69-350.    Appeal,  890, 

551,  968.    Const.  L.,  176,  330.    Dam.,  267. 

Ev.,  401.    lim.  of  Ac,  180.    Mun.  Corp., 

908,  904.    Prac.,  166. 

Milner  v.,  65-190. 

Momyer  v.,  35-267. 

V.    Nelson,    88-440.    Ev.,    570.    Man- 
damus, 64.    Parties,  158.    Schools,  165. 

Preston  v.,  1  Dillon,  589. 

V.  Skeel,  14r-578.    Appeal,   1000.    (at, 

8(M86.)    Ev.,  151.    Mortg.,  59.    (Cit,  16- 

281;  2(M71;  2^224;  31-827;   82-299,  540; 

37-310;  38-577.)    Trusts,  39. 

V.  Smith,  25-269.    Jurisd.,  182. 

V.  Sunderland,   3-114.      Guardianship, 


59.  (at.  7-340;  13-86;  22-20.)  Jurisd.,  44, 
72,  80,  81.  (Cit,  1-830;  4-87,  S66;  5-254; 
7-880;  10-526;  12-60,  206,  554;  14-312;  15- 
216;  16-493;  24-227,  228;  34-491;  35-525; 
37-81 ;  41-150,  254 ;  44-268,  833 ;  65-500 ;  68- 
249;  70-63.  Dist,  28-195;  55-334;  60- 
564.) 

Wilson  v.,  10-565. 

V.  Woodrow,  3-189.    J.  P.,  207. 

Woodrow  v.,  3-214. 

Coopers,  Smith  v.,  9-876. 

Twogood  v.,  9-415. 

Co-operative  Coal  Co.,  Freese  v.,  67-42. 

Cooster,  State  v.,  10-458. 

Copeland«  Murphy  v.,  51-515. 

v.,  58-409. 

Myers  v.,  20-22. 

Copper  V.  Dolvin,  6&-757.  Dam.,  97.  Nuis- 
ances, 85,  86. 

Coppess,  Barnhard  v.,  59-85. 

Cartwright  v.,  60-195. 

Coquillard,  Kent  v.,  67-500. 

Corbett,  Allen  v.,  51-708. 

Baker  v.,  28-317. 

V.  Berryhill,  29-157.     Contracts,  404. 

Mining,  11,  12.    Vendors,  78. 


Corbett  v.  Waterman,  11-86.      Mortg.,  206. 

(Fol.,  14-478.      Cit,  12-140;    17-185;    19- 

189;  25-304;  37-167;   88-897;   42-119;   56- 

853.    Dist.,  64-679.)    Suretyship,  54. 
Corbin  v.  Beebee,  36-886.    Ev.,  646.    Plead., 

658.      Tax.,  485,  511,  834.      (Fol.,  87-458. 

at ,  42-855 ;  46-153 ;  70-290.    Dist. ,  87-70 ; 

46-690.) 
V.  Cedar  R^ids,  I.  F.  &  N.  W.  R.  Co., 

66-73.    Railr.,  214. 

V.  Davenport,  9-239.    Tax.,  881. 

V.  De  Wolf,  25-124.    Tax.,  188, 450,  479. 


(Cit,  25-146;  27-170;   29-67;   80-810;   31- 
127 ;  32-463 ;  35-286 ;  88-146 ;  41-176 ;   44- 
630.    Dist,  38-152.) 
—  EUiottv.,4-564. 

V.  Hill,  21-70.    Tax..  417-419.    (Cit,  21- 


440 ;  29-387 ;  30-277 ;  31-65.    Expl.,  29-428.) 

—  Hopwood  v.,  68-218. 

—  MiUer  v.,  46-150. 
v.,  48-525. 

—  Monk  v.,  58-503. 

—  Morgan  v.,  21-117. 

—  V.  Pike,  87-687. 

—  V.  Pollock,  2&-596. 

—  V.  Reed,  48-459.    E v.,  1204.    Mortg.,  421. 

—  Roberts  v.,  20-815. 
v.,  28-355. 


— r  Stewart  v.,  25-144. 

—  ' v.,  38-571. 

—  V.  Stewart,  44-543.    Tax.,  560. 

—  Wilson  v.,  84-598. 

—  V.  Wisconsin,  I.  &  N.  R.  Co.,  66-269. 
RaiL:.,  208,  204. 

—  V.  Woodbine,  8a-297.    Actions,  52.    Cit., 


41-692;  44-196.)    Tax..  892.    Tender,  47. 
Corbit  V.  Smith.  7-60.    Mortg. ,  58.    (Cit. ,  14- 

579;   16-231;   18-579;  22-224;  31-327;  32- 

299,  540;  87-310;  38-577;  44-284;  59-590. 

Dist.,  63-325.) 
Corbitt  V.  Hersey,  15-296. 

V.  Nealy,  29-445.    Reference,  11. 

Corder  v.  Williams,  40-582.    Fraud.  Con  v. ,  8, 
Cordrey,  Ellsworth  v.,  63-675. 

— » v.,  65-303. 

Corey,  Miller  v.,  15-166. 

CorieU  V.  Ham,  4  Q.  Gr.,  455.    Const  L.,  129. 

(at.,  47-272.)    Execu.,  240,  314,  383.  (Cit., 

22-21. 
Corielle  v.  Allen,  18-289.     Suretyship,  55, 

56.     (Cit,  18-165;  28-222;  29-45.) 
Corkery,  Partridge  v.,  4  G.  Gr.,  888. 
Corlett,  Brossart  v.,  27-288. 


746 


TABLE  OF  CASES. 


Bef  erenoee  are  to  titles  and  8ectioii& 


Corley,  Tarkington  t.,  5^28. 
Cornelius  v.  Mcllvaine,  Mor.,  818. 
CorneU,  Carle  v.,  11-374. 

V.  Cornell,  54r-366.    Appeal,  1084,  1054. 

(Cit.,  56-810;  58-66;  59-87.) 

V.  McCoy,  84-584. . 

McCoy  T.,  40-457. 


Cornell   College   v.    Iowa   County,  82-520. 

Plead.,    809.     (Cit,   81M65;   57-259;   68- 

265.) 
Comer    ▼.    Gaston,    10-512.    Appeal,    222. 

(at.,  11-502;   12-845;  14r-99;  15-874,  607; 

17-585.    Dist.,  12-494.)    Prac..  81,  85,  86. 
Comett  V.  Phenix  Ins.  Co.,  67-888.    Insur- 
ance, 187,  201. 
Coming  v.  Fowler,  24-584.    Husb.  &  W.,  54. 

(Cit.,  49-24;    6^-584.      Dist.,    49-19;    58- 

606,  474.) 
V.  Qrohe,  65-828.    Equity,  151.    Part- 
nership, 218. 
Coming  Town  Co.  v.  Davis,  44-622.    Tax., 

184,  198,  488,  542,  648,  658.    (FoL,  54-54; 

65-698.  at.,  55-248;  62-610;  6&-816.   Dist., 

49-166.) 
Cornish  v.  Chicago,  B.  &  Q.  B.  Co.,  49-878. 

Negl.,  29.      New  Tr.,   128.     Baik.,    271. 

(Cit,  68-806;  64-740.) 
Comog  V.  Fuller,  80-212.    Mortg.  245.   (Dist, 

89-202;  66-788.) 
Cornwall,  Shehan  v.,  29-99. 
Com  well  V.  House,  57-754.    Appeal,  771. 
Corp  V.  Griswold,  27-879.    Execu.,  158. 
Correll  v.  Burlington,  C.  B.  &  M.  B.  Co.,  88- 

120.    Negl.,  89.    (Cit,  4^-446.)    Baik.,  186, 

658,  694. 
V.  Glasscock,  26-88.    Plead.,  806.    (at, 

28-58;  29-489.) 
Corrette,  State  v.,  12-858. 
Cornell  v.  Bronson,  6-471. 
V.  Doolittle,  2  G.  Gr.,  885.    Execu.,  19, 

29,  145,  218.    (Cit.,  8  G.  Gr.,  500 ;  4  G.  Gr., 

460;  1-840;  11-102,  892;  22-20;  28-25.) 

Evans  v.,  1  G.  Gr.,  25, 

V.  Ham,  2-552.    Est.  of  Dec.,  852.  (at, 


17-519;  28-89;  30-841;  84-216;  87-74;   57- 

68;  67-264;  69-679,  680.    Dist.,  56-670.) 
Corse  V.  Sanford,  14-285.    Corp.,  190.    Ev., 

656.    Plead,    (at,  88-140.) 
Cort,  Moon  v.,  48-508. 
Ck)rwin,  Votaw  v.,  62-89. 
Corwin  v.  Wallace,  17-874  Dam.,  147.  (Cit., 

18-67;  21-529;  89-886.)    Judgte.,  860. 
Cory,  Hughes  v.,  20-399. 


Cory  V.  King,  49-865.    J.  P.,  9,  80,124.    (at, 

65-500.) 

Stover  v.,  58-708. 

Coskery,  Cole  v.,  68-526. 

V.  Young,  70-885     Ev.,  5. 

Costello  V.  Burke,  68-861.    Ev.,    280,  281. 

(Cit..  64-435.)    Highways,  115. 
Cotes  V.  Davenport,  9-227.    Mun.  Corp.,  230, 

461,  462,  469,  610,  619.    (Cit,  9-465;  1^ 

269;  14r-60,  298;   24^846;   30-267:    81-869; 

84r-271;   46-610,  659;   67-346.)      Negl.,   2. 

Plead.,  2,927.    (Cit,  14-480;   17-821;  19- 

111;  23-598;  24490;  56-565.) 
V.  Shorey,  8-416.    Mech.  lien,  4.   (Cit, 

21-185;  28-467;  85-26;  51-185;  5(^-159.) 
Cotter,  Black  Hawk  County  v.,  32-125. 

O'Connell  v.,  44-48. 

V.  O'ConneU,  48-552. 

Cotting,  Cmm  v.,  22-411. 
Cottingham,  Perry  v.,  63-41. 

Sedgwick  v.,  54-512. 

a)ttle  V.  Cole,  20-181.    Judgts.,  437,  490. 

Parties,  14.    (Cit,  22-478;  27-278;  32-194; 

88-189,  185;  85-250;  36-236;  37-96,  579;  58- 

24;  68-278.)    Plead.,  74,  461. 
(>)tton,  Dutton  v.,  10-408. 

V.  Hamil,  58-594.    Homestead,  69. 

V.  Wood,  25-43.    Equity,  88.    Home- 
stead, 249.    Trusts,  12,  29,  64.    (at,  40- 

593;  41-366.) 
CottreU,  Budlong  v.,  64-284. 

Edwards  v.,  43-194. 

V.  Smith,  63-181.    Est.  of  Dec.,  404. 405. 

Fraud.  Conv.,  118. 
Couch,  Payne  v.,  1  G.  Gr.,  64, 
V.  Watson  Coal  Co.,  46-17.     Ev.,  67, 

449.    Negl.,  53,  54. 
Coughlin,  Finnerty  v.,  53-751. 
Coulter  V,  Mahaska  County,  17-92.    Tax., 

881. 
Council  Bluflfs,  Bucroft  v.,  63-646. 

Collins  v.,  32-824. 

v.,  85-432. 

Dodge  v.,  57-560. 

Evans  v.,  65-238. 

Everett  v.^  46-66. 

Gilfeather  v.,  69-310. 

v.  Kansas  City,  St.  J.  &  C.  B.  B.  Co., 

45-338.    Const.  L.,  218,  260,  261.    (Cit,  59- 

151.)    Mun.  Corp.,  401.    Baihr.,  717. 

Keeline  v.,  62-450. 

McMahon  v.,  12-26a 

Morris  v.,  67-^48, 


TABLE  OP  CASES. 


747 


Beferenoee  are  to  titles  and  sections. 


Ck)uncil  Bluffs,  Phillips  v.,  68-576. 

Powers  v.,  45-652. 

v.,  50-197. 

Soofield  v.,  68-695. 

Y.  Stewart,  51-885.   Equity,  10.  Injunc, 

4.    Mun.  Corp.,  155, 179,  183. 

Stewart  v.,  50-668. 

▼.,  58-642. 

Vamham  v.,  52-698. 


Council  Bluffs  &  St.  L.  R.   Co.  v.  Bentley, 

62-446.    Railr.,  141,  206. 

Dimmick  v.,  58-637. 

v.,  6)^409. 

Council  Bluffs  Ins.  Co.,  Eggleston  v.,  65-808. 

Ellis  v.,  64^-507. 

Gere  v.,  67-272. 

Lamb  v.,  70-238. 

Lewis  v.,  68-193. 

Parks  v.,  70-655. 

Strickland  v.,  66-466. 

Wallace  v.,  66-189. 

Council  Bluffs  Lron  Works  v.  CvLppey,  41- 

104.      Bills   &   N.,    18.      Contracts,    508. 

Sales,  77. 
Council  Bluffs  Lodge  v.  Billups,  67-674.    Ap- 
peal, 174.    Mortg.,  188. 
Council  Bluffs  Savings  Bank,  Lyon  v.,  29 

Fed.  Rep.,  566. 
Council  Bluffs  Water  Works  Co.,  Harrison, 

etc..  Iron  Co.  v.,  25  Fed.  Rep.,  170. 
Council  of  Keokuk,  United  States  exrel.  v., 

6  Wall.,  614. 
County  Auditor,  Lancaster  v.,  2  Dillon,  478. 
County  Judge,  District  Tp  v.,  13-250, 

McMillen  v.,  6-891. 

State  ex  rel.  v.,  2^280. 

▼.,  5-380. 

v.,  7-186. 

v.,  9-288. 

v.,  12-237. 

v.,  18-139. 

County  Treasurer,  Lansing  v.,  1  Dillon,  522. 
Courrier  ▼.  Cleghorn,  3  G.  Or.,  523.  Attach., 

8,  78.    (at.,  6-55;  9-378,  420.) 
Cours  ▼.  Hanna,  84-597.    Fraud.  Con  v.,  75. 
Courtney  v.    Carr,  6-88.     (S.    C,    11-295.) 

Attech.,  116.     (Cit.,  9-320:  15-509;  30-272; 

40-668.    Expl.,  40-671.)    Venue,  10. 
V. ,  11-295.    (See  40-668.)     Excep., 

131.    Garnishment,  47.    Vendors,  27. 
Courtright  v.  Cedar  Rapids  &  M.  R.  R.  Co., 

35-386.    (S.C.,21WalL,310.)    Pub.  Lands, 

66,  71.    (Cit.,  40-335,  522;  43-321;  56-375.) 


CJourtright  v.  Courtright,  53-57.  Husb,  & 
W.,  116.    (at.,  61-536;  69-645.) 

V. ,63-856.    Equity,  156,  157.    Ev., 

788. 

V.  Deeds,  87-503.    CJontracts,  181,  451, 

460,  530.  (Cit,  49-288;  58-658;  66-391.) 
(3orp. ,  12,  34,  51,  59.  Ev. ,  89,  615.  Plead. , 
803. 

V.  Leonard,  11-32.    Sales,  33,  84.    (Cit., 


24-27;  38-217.     Dist.,  50-176.) 

—  Raiboad  Land  C!o.  v.,  21  Wall,  810. 


Ck)urtwright,  State  v.,  49-706. 
V.  Strickler,  37-882.     Appeal,  403.    Con- 
tracts, 468,  464.    Ev.,  746.     Prac,  70. 
Couse,  Drummondv.,  89-442. 
Ck>usin8,  Beaver  Valley  Bank  v.,  67-810. 

State  v.,  58-250. 

V.  Westoott,  15-253.   Appeal,  236.    Ev., 

760.    (Cit.,  21-189;  51-186;  67-181.    Dist., 

18-488.)  Excep.,  48.   (Cit.,  16-348;  28-184; 

24-592 ;  30-404, 442.) 
Ck>utch  V.  Barton,  Mor.,  854.    Appeal.    (Cit., 

1  G.  Gr.,  1^6.)    Plead,    (at.,  1-178.) 
Covell,  Rudolph  v.,  5-525. 
C:k)venant  Mut.  Benefit  Ass'n,  Philp  v.,  62-683. 
Cover,  Mathes  v.,  43-512. 

Nelson  v.,  47-250. 

Covey,  Rice  v.,  54-112. 

Covington,  C.  &  B.  H.  R.  dk).,  Reineman  v., 

51-338. 
Ck>wan  v.  Iowa  State  Ins.  Co.,  40-551.    In- 
surance, 105.    (Dist.,  64r-232.) 

Rima  v.,  81-125. 

Cowden  v.  St.  John,  16-590.    Conv.    (Cit., 

19-426.) 
CJowell,  Benson  v.,  52-187. 
V.   Patterson,  49-514.    (Mm.  L.,  820. 

Habeas  Corpus,  11. 
Cowen  V.  Boone,  48-850.    Appeal,  55.    (Cit., 

67-218.)    Att'y,  127.    Plead.,  677. 
Cowgell  V.  Warrington,  66-666.    Homestead, 

44,  84.  102,  138. 
Ck>wgill,  Hoy  v.,  52-711. 
Cowin  V.  Toole,  81-513.    Est.  of  Dec.,  261. 

(Cit.,  36-531.)    Judgts.,  187.    lim.  of  Ac, 

103.    Plead.,  68. 
Ck)wins  V.   Tool,  86-82.    Est.   of  Dec.,  222, 

258,  449.     (Cit,  57-21;  61-349.) 
a)wl  V.  Ritchey,  23-583. 
Cowles  V.   Backman,  6-161.    Prac,  10,  63. 

(Cit.,  10-316;  67-297.) 
V.  Chicago,  R.  L  &  P.  R.  Co.,  82-515. 

New  Tr.,  182,  192.    (Cit.,  45-603;  61-695.) 


748 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Cowles  V.  Gray,  14-1.  Mun.  Corp.,  349,  850. 
(Cit.,  18-186.)    Plead.    (Cit.,  29-68.) 

Keech  v.,  34-259. 

V.   Ricketts,   1-582.     Assignt.,    64,   75. 

(Cit,  8-101;  11-152;  16-289,296;  19-486; 
52-528.)    Words  &  Phr.,  6. 

V.  Shaw,  2-496.    Equity,  274.    Injunc, 

2.    (Cit.,  3-394;  12-269;  39-375;  51-391.) 

Thorpe  v. ,  55-408. 

Cox,  Anderson  v.,  54-578. 

V.  Bunker,  Mor.,  269.  Plead.,  128.  Slan- 
der &  L.,  17.  (Cit,  3-277;  4-323;  18-300; 
19-292;  30-77.) 

V.  Burlington,  43-612.    Mun.  Corp.,  255, 

772. 

Burlington  v.,  55-752. 

V.  Burns,  1-64.     Sales,  158.    (Cit ,  6-484 ; 

30-448;  55-271.) 

V.  CarreU,    6-350.     Ev.,   750.     Plead., 

704.    (Cit.,  54-404.) 

CarroUs  v.,  15-455. 

V.  Currier,  62-551.    Execu.,  106, 126, 137. 

V.  Douglas,  12-185.    Interest,  151. 

V.  Forest  City  &  S.  R.  Co.,  66-289.  Ap- 
peal, 867.    Raih*.,  68. 

V.  Garber,  6-211. 

Y.  Graliam,  8-347. 

Holden  v.,  60-449. 

Hotchkiss  v.,  47-655, 

McCoy  v.,  54-^95. 

Porter  v.,  Mor.,  494. 

Quick  v.,  88-588. 

V.  Rtissell,  44-556.     Garnishment,  145, 


162.    Partnership,  103. 

State  v.,  10-851. 

Wheeler  v.,  56-36. 

Winchester  v.,  3  G.  Gr.,  575. 

v.,  4  G.  Gr.,  121. 

Coy  V.  City  CJouncU  of  Lyons,  17-1.  Judgts., 
428.  Mandamus,  26,  81,  75,  78.  (Cit.,  32- 
501;  49-408,  409.)  Mun.  Corp.,  208,  209. 
(Cit.  17-15;  36-401;  3^184;  42-618;  49- 
408,409.    Expl.,  34^515.) 

Coyle  V.  Chicago,  M.  &  St  P.  R.  O.,  62-518. 

,  Railr.,  422. 

Crabell  v.  Wapello  Coal  Co.,  68-751.  Min- 
ing, 13.    Negl.,  182.    Stat.,  40,  50. 

Crabtree  v.  Messersmith,  19-179.  Appeal, 
531.  (Cit.,  28-593.)  Contracts,  523,  559, 
560.    (Cit,  32-412;  40-276;  4^236.) 

Crabtree,  Michaels  v.,  59-615. 

Cracroft  v.  Cochran,  16-801.  Slander  &  L,, 
61,  62. 


Craft  V.  Franks,  34-504.  J.  P.,  46.  (Fol., 
46-505.     Dist.,  46-856.) 

Crafts  V.  aark,  31-77.  (S.  C,  38-237.)  De- 
fault, 19.  Ev.,  564.  (Cit,  46-541.) 
Judgts.,  498. 

V. ,  38-237.   Ev.,  420,  564.    Interest, 

149. 

Frazier  v.,  40-110. 

Wilson  v.,  56-450. 


Cragin  v.  Carmichoel,  2  Dillon,  519.   Record. 

Acts,  124. 
V.  Henry,  40-158.    Tax.,  469,  570,  750. 

(Dist,  41-882.) 
Craig  V.  Alcorn,  46-560.    Execu.,  445,  446. 
▼.  Andrews,  7-17.    Bills  &  N.,  60,  62. 

Contracts,  342,  348.    (Cit,  12-408',  88-124.) 

Excep.,  151. 

Arthur  v.,  48-264. 

Buckwalter  v.,  24r-215. 

Daws  v.,  62-^15. 

V.  Dougherty,  28-695. 

V.  Fowler,  59-200.    Execu.,  111.    (Cit, 


61-608.)    Fraud.  Conv.,  89,  211,  212. 

—  McMillan  v.,  14-598. 

—  Sowden  v.,  20-477. 
v.,  26-156. 

—  Sowdon  v.,  21-680. 

—  State  v.,  49-705. 
v.,  58-288. 


Stewart  v.,  8  G.  Gr.,  505. 

Thorp  v.,  10-461. 

v.  West,  61-758. 

Craine  v.  Fulton.  10-457.    J.  P.,  156,  284,  275. 

(Cit.,  11-172,  547;  8^-517;  47-176.) 
Cram,  Weir  v.,  37-649. 
Cramer  v.  Burlington,  39-512.    (S.  C,  43- 

315 ;  45-627.)  Mun.  Corp.,  667,  669, 696,  702. 
V. .  42-815.    Ev.,  1107,  1285.     Mun. 

Corp.,  659.    Negl.,  102,  148,  149.    (Cit.,  60- 
.    408.)    Pra*.'.,  67.    (Dist,  46-664.) 
V.  ,  45-627.    Appeal,  1125.     (Cit, 

4^171,  683.)    Ev.,  227,  251.    (Cit,  47-551 ; 

59-685.)    Mun.  Corp.,  90. 
V.  ,  49-213.    Ev..  15,   197.    NegU, 

118.  , 

Eisenstadt  v.,  55-753. 

Smith  v.,  39^18. 

Van  Sandt  v.,  60-424. 

V.  White,  29-336.     Attach.,  200,  229. 

Excep.,  66. 

WiUardv.,36-22. 


Crampton,  Slemmer  v.,  50-802. 
Crandal.  Brown  v.,  23-112. 


TABLE  OF  CASES. 


749 


References  are  to  titles  and  sections. 


Crandall,  Games  v.,  4-151. 

v.,  10-377. 

McCrary  v.,  1-117. 

Crane,  Chicago  &  N.  W.  R.  Co.  r.,  113  U.  S., 

424. 

V.  Crane,  31-2d6.    Est.  of  Dec.,  434. 

Curtis  v.,  88-459. 

V.  Day,  18-573. 

V.  Des  Moines,  47-105.    Mun.  Corp.,  764. 

Y.Ellis,  81-510.    Ev.,  1342.    (at.,  42- 

3ft3;  45-136;  58-883;  67-60.)    Trespass,  10. 

V.  GMtton,  54-738.    Contracts,  45. 

V.  Guthrie,  47-642.    (See  48-691.)    Est. 

of  Dec.,  128,  168,  254.    (at,  68-451.) 
V. ,  48-693.    Appeal,  8. 


V.  MaJony,  89-39.    Est.  of  Dec.,  162. 

Utter  v.,  37-631. 

Crapo  V.  Armstrong,  61-697.    Est.  of  Dec., 

118-120.    (FoL,  62-514.) 

V.  Brown,  40-487.    Suretyship,  12,  13. 

V.  Cameron,  61-447.    Party  Walls,  11. 

Real  Prop.,  63,  85. 
Oaton  V.  Wright,  16-183.    Real  Prop.,  186, 

187.    (at.,  16-443;  49-66,  68.) 
Oaven  v.  Winter,  38-471.    Convey.,  72,  76, 

77,  80,  152,  160-162.    (Cit.,  68-601.)    Est. 

of  Dec.,  292,  376. 
Cravens  v.  Ci*avens,  Mor.,  285. 
Crawford,  Bondurant  v.,  22-40. 
V.  Burton,  6-476.    Prac.,  225.     (Cit.,  80- 

219.)     Record.  Acts,  120.     (at.,  11^-891.) 

Sales,  99.    (Cit,  16-288 ;  24-27 ;  25-478 ;  88- 

217.) 

V.    Ginn,    35-548.    Est.  of  Dec.,  107. 

Ezecu.,  811. 

V.  Green,  44-695. 

Gwinn  v.,  42-68. 

Hildreth  v.,  65-339, 

Kraut  v.,  18-549. 

V.  Newell,  2a-453.    Attach.,  101.    (Cit, 

25-487;  47-402;  66-706.) 

V.    Nolan,   70-97.    Attach.,   144,    171, 

Att'y,  2.    Estop.,  22,   86.     Fraud.   Conv., 
25.    Partnership,  78.    Plead.,  147,  556. 

V.  Paine,  19-172.  Appeal,  371.  Con- 
tracts, 26.  Injunc,  49,  113,  155.  (Cit, 
27-262,  492;  88-497.)  Spec.  Pei-f.,  46. 
Tender,  25. 

Richards  v.,  50-494 

Skinner  v.,  54-119. 

State  v.,  11-143. 

v.,  84-40. 

v.,  66-818. 


Crawford  v.  Taylor,  42-260.  Lim.  of  Ac,  253. 
(at.,  44-448 ;  57-164.)  Mortg.,  82, 474.  (Cit., 
50-496.)    Real  Prop.,  100.    (at,  66-647.) 

V.  White,  17-560.    Att'y,  14, 46.    Equity. 

195.    (at,  20-288;  45-406.)    Judgts.,  246. 

V,    Williams,     48-247.     Animals,    11. 


Dam.,  197.    Ev.,  882. 

Wilson  v.,  47-469. 

V.  Wolf,  29-567.      Assignt.,  86.      Con- 

.  tracts,  552.    Ev.,  409,  1865.    Plead,    (at, 

35-594.) 
Crawford  County,  Isbell  v.,  40-102. 

Denison  v.,  48-211. 

Oay  V.  Currier,  62-585.    Chat.  Mortg.,  81. 

Creal,  Abbott  v.,  56-175. 

V.  Keokuk,  4  G.  Gr.,  47.    Mun.   Corp., 

467.    (Cit,  9-235,  465;  12-269;  14-298;  24- 

846;  29-156;  30-267;  84-271;  61-655.) 
Creasap  v.  Bower,  41-210.   Garnishment,  164. 
Crego,  Brown  v.,  29-321. 

v.,  82-498. 

Creighton  V.  Gordon,  Mor.,  41.    Bills  &  N., 

102,  150.    (Cit. ,  4-565 ;  84-453.) 

Murphy  v.,  45-179. 

V.  Rosseau,  1-133.    Lim.  of  Ac,  76. 

V.  Todhunter,  47-694. 

Cremer,  Schultz  v.,  59-182, 
aenshaw,  Downard  v.,  49-296. 

Hipp  v.,  64^404. 

V.  Taylor,  70-386.    Affid.,  1.    J.  P.,  284 

V.  Wickersham,  15-154.    Equity,  188. 

Cresap,  McCausland  v,,  8  G.  Gr.,  161. 
Cresco,  Lee  v.,  47-499. 
Cress,  aark  v.,  20-50. 

Kennedy  v.,  19-42. 

Cressler,  Moffitt  v.,  8-122. 

Oesswell  v.    Burt,   61-590.      Attach.,   160. 

Execu.,  128.    Officers,  123. 

Funk  v.,  5-62. 

aessy  V.  Postville,  59-62.    Instructions,  189. 

Mun.  Corp.,  683. 

V.  Western  Mut.  Aid  Society,  66-77. 

Oeswell  V.  Slack,  68-110.    Est  of  Dec,  215, 

228.    Judgts.,  311. 
Crew  V.  Mcaung,4  G.  Gr.,  153.  Attach.,  29. 

Warren  v.,  22-315. 

Crewdson  v.  Middleton,  57-335.    Plead.,  88. 

Oichfield,  Nichols  v.,  22-597. 

Crick  V.  McClintic,  4  G.  Gr.,  290.    Ev..  974, 

982.    (Cit.,  13-564.) 

McClintock  v.,  4-458. 

Crispin  v.  Winkleman,  57-523.    Agency,  82. 

Est  of  Dec,  86, 114.    Trusts,  2.    Wills,  81. 


ITTL 


750 


TABLE  OF  CASES. 


References  are  to  titles  and  sectionB. 


Crist  V.  Francis,  50-257.    Replevin,  119. 

Critchett  V.  American  Ins.  Co.,  58-404,  In- 
surance, 184.    (Cit.,  61-215.) 

Crites  v.  Littleton,  28-205.  J.  P.,  182.  Re- 
plevin, 126.    Suretyship.      (Dist.,  61-527.) 

Crittenden,  CadwelPs  Bank  v.,  66-287. 

Dubuque  &  P.  R.  Co.  v.,  6-514. 

Grow  v.,  66-277. 

Okerson  v.,  62-297. 

V.  Steele,  3  G.  Gr.,  538.    Guaranty,  41. 

Crocker,  Martin  v.,  62-328. 

V.    Robertson,    8-404.      Injunc,    98. 

Mortg.,  422.    (Cit.,  14-174;  16-172.) 

Crogan,  State  v.,  8-528. 

Cromwell  v.  Sac  County,  94  U.  S.,  851. 
Mun.  Corp.,  144. 

V. ,  96  U.  S.,  51.    Mun.  Corp.,  146, 


147. 
Cronkhite,  Dalby  v..  21^222. 
Crooker  v.  Brown,  40-144.    Sales,  87,  117. 

(Cit.,  62-286.) 
Crooks,  Moser  v.,  82-172. 
V.  Stuart,  2  McCrary,  18.   Chat.  Mortg., 

85,      Courts,    112,    116.      Record.    Acts, 

124. 
Crookshank  v.  Mallory,  2  G.  Gr.,  257,    Con- 
tracts, 505,  587.    Plead.,  601. 
Cropper,  United  States  v.,  Mor.,  190. 

V.  United  States,  Mor,,  269. 

Crosbie  v.  Chicago,  L  &  D.  R.  Co.,  62-189. 

Raibr..  124,  145. 
Crosby  v,  Davis,  9-98.    Pai-ties,  194, 
V.  Elkader  Lodge,  16-899.    Execu.,  411, 

421,  425,  484,    (Overr,,  50-598.    Cit.,  18-55, 

476;   61-478.)    Judgts.,  588.    (Overr.,  50- 

598.     Cit,  28-49;  85-249.) 

V,  Floete,  65-870.    Tax.,  82. 

V,  Hungerford,    59-712.     Execu.,    105, 

127.     Officers,    188.    Plead.,    178.    Prac., 

125. 

Linton  v.,  54-478, 

v.,  56-886, 

v.,  61-298. 

v.,  61-401. 

State  v.,  67-852. 

V.  Tanner,  40-186.    BiUs  &  N.,  412,  418. 


(Cit.,  48-204.    Dist.,  56-561.)    Mortg.,  284. 
V.  Winter,  54-652.    Judgts.,  882. 


Crosley   v.    Calhoon,    45-557,     Courts,    40. 

Est.  of  Dec.,  266.    Ev,,  87. 
Cross  V.  Ackley,  40-498,    Att'y,   187,   172. 

Judgts.,  60. 
Abell  v.,  17-171. 


Cross  V.  Burlington  &  S.  W.  R.  Co.,  51-683. 

Appeal,   789,   817.    (Cit.,  56-538;    59-«91; 

60428;    61-398;  62-655;  65-20.    Dist.,  61- 

501.)    Courts,  12. 
V, ,  58-62.    Appeal,  714,  788,  1060, 

1081.     (Cit.,   64-698;    66-160.)    Prac,    49. 

Railr,,  90.    Vendors,  179. 

Carson  v.,  14-463. 

V.  District  T'p,  14-28.  Schools,  144.  (at, 


84-514.) 

—  V.  Garrett,  85-480.    Instructions,  148. 
Prac.,  87,  99. 

—  Mann  v.,  9-827. 

—  Skiff  v.,  21-459. 

—  State  v.,  12-66. 
v.,  68-180. 


Crossan  v,   McCrary,  87-684.    Est.  of  Dec., 

5,  9,  459. 
Crossen,  Waters  v.,  41-261. 
V,  White,  19-109.   Execu,,  416.    Plead., 

925.   (Cit.,  27-318;  38-699.)  Stat,  of  Fr.,  18. 
Crossley,  Deeter  v.,  26-180. 
Grossman,  Church  v.,  41-878. 

•»-     AClAAjL 


Lowen  v.,  8-825. 


Crosthwait,  Byington  v.,  1-148. 

V.  Byington,  11-582.    Tax.,  716.    {CSt., 

45-270;  51-666.) 

Reed  v.,  6-219. 

Crosthwaite,  Jones  v.,  17-898. 

Crouch   V.   Crouch,  9-269.    Attach.,  1,  19. 

(Dist.,  29-254.)    Plead.,  670. 

V.  Deremore,  59-43.    Judgts,,  68. ' 

V.  Taylor,  42-706. 

Croup  V.  Morton,  49-16.     (S.  C,  53-699.) 

Homestead,  217.    (Cit.,  69-756.)     Husb.  & 

W.,  52.    (Fol.,  68-606.) 
V. ,  53-599.     Appeal,    984.    Home- 
stead, 217.    Husb.  &  W.,  62. 
Crouse,  Hall  v.,  14-487. 
V.  Morse,  49-882.    Estop.,  66, 106.    (Cit, 

69-341 ;  63-621.)    Fraud.  Con  v.,  66.    (Cit, 

69-846 ;  63-621.)    Trusts,  66. 
Crow,  Brewer's  Estate  v.,  4  G.  Gr.,  690. 

V.  French,  8  G.  Gr.,  124. 

Grant  v.,  47-632. 

State  v.,  80-268. 

V.  Vance,  4-484.    Mortg.,  98,  226,  226. 

(Cit,  8-147;  9-299;  10-263;  11-682;  14-35; 

38-308;    34-394;    35-249;    87-672;  38-612.) 

Vendors.    (Cit,  20-443.) 
Wood  Mowing,  etc.,  Machine  Co.  v.,  70- 


840. 


TABLE  OF  CASES. 


751 


Bef  erences  are  to  titles  and  sections. 


Crowder  v.  Innis,  20-599. 

Crowe   ▼.  Capwell,  47-426.     Agency,  228. 

Ev.,  647. 
Crowell  V.  Merrill,  60-53.    Tax.,  448. 
Crowley  V.  Burlington,  C.  R.  &  N.  R.  Co., 

65-658.    Ev.,882.    Negl.,  138.    Railr.,612, 

718. 

El  wood  v.,  64-68. 

V.  Harader,  69-88.    Mortg,,  209,  888. 

Paris  v.,  5^737. 

Cmikshank,  Lake  v.,  81-395. 
Cruise,  Godfrey  v.,  1-92. 

State  v.,  19-312. 

Cruize  v.   BiUmire,  69-897.    Est.  of   Dec., 

312,813,827.    Ev.,  866. 
Crum  Y.  Boss,  48-433.    Judgts..  345. 

Y.   Cotting,  22-411.    Notice,  71.    (Cit., 

34-477;  64-295.)  Tax.,  521,  788.  (Cit..  22- 
445;  26-77;  28-77;  29-442;  86-381,  538; 
61-781.) 

Y.  Cram,  55-188. 

V.Hill,  40-506.    Real  Prop.,  162.    Re- 
plevin, 51. 

v.  Loud,  23-219.    Convey.,  180. 

Lytle  v.,  50-37. 

Musser  v.,  48-52. 

Crumb  v.  Davis,  54-25.    Agency,  162.    Tax., 

404,  519. 
Crumley  v.  Adkins,  12-363.    New  Tr.,  208. 

(at..  20-201.) 
Cruver  v.  Chicago,  M.  &  St.  P.  R.  Co.,  62- 

460.    Plead.,  419,  909. 
Cruzen,  Turner  v.,  70-202. 
Crystal  v.  Des  Moines,  65-502.    Appeal,  240. 

Mun.  Corp.,  647. 
Cnbbage,  Harrington  v.,  8  G.  Gr..  307. 
Cuddelback  v.  Parks,  2  G.  Gr.,  148.  Appeal, 

630. 
Cuddy,  State  v.,  40-419. 
Culbert,  Anderson  v.,  55-238. 
Culbertfion,  Hoops  v.,  17-305. 

Ingle  v.,  43-265. 

V.  Jefferson  County,  1  G.  Gr.,  416. 

V.  Luckey,  13-12.  Convey.,  112.   Fraud. 

Conv.,  87.     (Cit.,  13-250;  25-398.) 

Rubey  v.,  85-264. 

CuUen  V.  Lord,  89-302.    Bailm.,  23,  37. 

V.  Riley,  7-517. 

Culver,  Pfantz  v.,  13-312. 

V.  Whipple,  8  G.  Gr.,  365.    Plead.,  713. 

Whitis  v.,  25-30. 

V.  Wilbern,  48-26.    Interest,  106-108, 

124.    Suretyship,  22. 


Cumberledge  v.  Cole,  44-181.    Replevin,  12, 

Cumins,  Smith  v.,  52-148. 

Cummings  v.  Browne,  61-385.    Appeal,  790. 

Convey.,  230.    Tax.,  803. 
V.  Des  Moines,  W.  &  S.  W.  R.  Co.,  36- 

173.    Courts,  134.    (Cit.,  39-398.)   Injunc, 

105. 

Davenport  v.,  15-219. 

V.  Easton,  46-183.    Tax.,  202,  203,  314, 


315.    (Cit,  49-577;  57-633;  69-44.) 

—  Goode  v.,  85-67. 

—  Hahnv.,  3-588. 

—  V.  Long,  16-41.  Courts,  209.  Home- 
stead,* 164.  Judgts.,  125,  556.  (Cit.,  35- 
886;  39^23;  69-97.    Dist.,  35-384.) 

—  Pearson  v.,  28-344. 

—  Rogers  v.,  11-459. 

—  V.  Tovey,  39-195.  Record.  Acts,  90. 
(Cit.,  54^189.    Dist.,  60-286.) 

—  V.  Wilson,  59-14.    Tax.,  568,  631.    (Cit, 


68-816.) 
Cummins  v.  Des  Moines  &  St.  L.  R.  Co.,  63- 

397.     Ev.,  477.     Prac,  138.    Raih-.,   112, 

159-161,  166,  180,  181.    (Qt,  67-240.) 

Hart  v.,  1-564. 

V.  Hull's  Adm'r,  35-253.    Ev.,  805,  318, 

1089.    (at,  55-439.) 

V.  Monteith,  61-541.    Equity,  93.  • 

Ransom  v.,  66-137. 


Cunningham  V.  Chicago,  B.  &  Q.  R.  Co.,  67- 

514.    Appeal,  110,  111.    (Cit.,  68-714.) 
Clapp  v.,  50-307. 

V.  Depew,  Mor.,  463.    Vendors.    (Cit, 

11-364.) 

V.  Felker,    26-117.     Execu.,    15,  268. 

(at.,  38-108.) 

V.  Gamble,  57-46.    Homestead,  239, 240. 

Goddard  v.,  6-400. 

Laing  v.,  17-510. 

State  v.,  21-433. 

v.,  66-94. 

V.  Wilde,  56-369.    Est  of  Dec.,  291. 


Cuppey,  Council  Bluffs  Iron  Works  v.,  41-104. 

guppy,  Halstead  v.,  67-600. 

Curd  V.  Farrar,  47-504.    J.  P.,  329. 

Cure  V.  Wilson,  25-205.    Replevin,  63. 

State  v.,  7-479. 

Curl  V.  Chicago,  R.  L  So  P.  R.  Co.,  63-417. 

Appeal,  395.    Carr.,  119,  124.    Dam.,  286. 

Ev.,  838. 

V.  Donaldson,  53-291.   Fraud.  Conv.,  94. 

V.  Watson,   25-36.    Plead.,  838.    Tax., 

403,  567,  657.      (at. ,  34-345 ;  35-60 ;  44-634.) 


752 


TABLE  OF  CASES. 


Beferenoes  are  to  titles  and  sections. 


Curley,  In  re,  34-184.  (S.  C„  85-239.)  Ap- 
peal,  67.  (Cit,  37-625;  41-149.)  Const. 
L.,  87.    Crim.  L.,1719.    Habeas  Corpus,  35. 

State  ▼.,  33-359. 

Curran  v.  Excelsior  Coal  Ca,  63-94.  Appeal, 
71,  126.  (Cit.,  65-726 ;  66-261 ;  68-301,  716.) 
J.  P.,  168.  • 

Rindskoff  v.,  34-825. 

State  v.,  51-112. 

Steyer  v.,  48-580. 

Curren,  Second  Nat.  Bank  v.,  36-555. 

Currens  v.  Ratcliffe,  9-309.    Mun.  Corp.,  972. 

Currier  v.  Bates,  62-527.    Partnership,  124. 

Cox  v.,  62-551. 

Cray  v.,  62-535. 

Jones  v.,  65-533. 

Reisner  v.,  58-213. 

Curry  v.  Allen,  55-318.  (S.  C,  60-387.)  At- 
tach., 2.    Partnership,  189. 

V. ,  60-887.    Appeal,  418.    Ev.,  977. 

Bisson  v.,  35-72. 

V.  District  Tp,  62-102.    Mun.  Corp.,  3, 


216.    Plead.,  528. 

—  V.    Supervisors,    61-71.      Equity,   107. 


Raib-.,  69,  83. 
Curtis,  Bartle  v.,  68-202. 

Bertram  v.,  31-46. 

Bremer  County  v.,  54r-72. 

V.   Broadwell,  66-^2.    Mech.   lien,  99, 

184. 


—  V.  Cass  County,  49-421.  Att*y,  110.  Ev., 
690.     Mun.  Corp.,  193. 

—  V.  Chicago,  M.  &  St.  P.  R.   Co.,  62-418. 
Raih-.,  298. 

— V.  Crane.  38-459.     Injunc,  120.    Prac., 


293.    (Fol.,  52-189.) 

—  Davis  v.,  2  G.  Gr,,  575. 

v.,  68-66. 

v.,  70-398. 


38. 


Hubbard  v.,  8-1. 

V.  Hunting,  6-536.     Ev.,  624.     Excep., 

—  Hunting  v.,  10-152. 

—  V.  Millard,  14-128.  Execu.,  358,  424. 
(Cit.,  16-405;  18-55,  476;  58-134;  60-329. 
ExpL,  5(V-593.) 

—  V.  O'Brien,  20-376.  Execu.,  193,  199. 
(Cit.,  50-537.    Expl.,  33-376.    Dist..  52-89.) 

—  V.  Raymond,  29-52.  Chat.  Mortg.,  133. 
Garnishment,  40.    (Fol.,  29-266.) 

—  V.  Smith,  42-665.  Convey.,  149.  De- 
fault, 91.  (Cit.,  48-15a)  Notice,  105. 
Tax.,  540,  696. 


Curtis,  Thomson  v.,  28-229. 

Curtiss  V.  Waterloo,  38-266.    Contracts,  442. 

Ev.,  683. 
Curts  V.  Scoles,  1-471.    Agency,  100. 
Gushing  v.  Edwards,  68-145.    Courts,  211. 

Execu.,  381.    Judgts.,  124,  409. 
Cushman  v.  Blakesly,  8  G.  Gr.,  542.     Ev., 

1004. 

V.  Washington  County,  45-266.    Hon. 

Corp.,  968.    (Fol.,  49-149.    Dist.,  54^189.) 

Cutcomp,  Columbus  City  v.,  61-672. 

V.    Utt,    60-156.    Appeal,    875.    Man- 
damus, 59.    Mun.  Corp.,  710. 

Cutcompt,  Stoddard  v.,  41-329. 
Cuthbertson  v,  Locke,  70-49. 
Cutler   V.    Ammon,    65-281.     Equity,    210. 
Judgts.,  568.    Vendors,  202. 

V.  Bangs,  40-694. 

Brooks  v.,  18-433. 

V.   McCormick,  48-406.     Assignt.,  58. 

Mech.  lien,  65.    Plead.,  470. 

V.  Rose,  35-456.    Mortg.,  8, 9. 

Sleeth  v.,  Mor.,  56. 

Cutter  V.  Fanning,  2-580.  Appeal,  262.  (Qt, 

7-238.)  Conversion,  1.   (Cit.,  9-591.)  Dam., 

198.    Ev.,  996,  997.    (Qt.,  4-51 ;  10-«7 ;  11- 

390 ;  54-446.)    Instructions,  144. 

^ Riddle  v.,  49-547. 

Cutting,  Gamer  v.,  32-547. 

Dabney  v.   Reed,  12-315.    Bills  &  N.,  146. 

Plead.,  78. 
Daggett,  Lockridge  v.,  47-679. 

v.,  54r-832. 

Daggs,  Humphreys  v.,  1  G.  Gr.,  485. 
Dailey  v.  Reynolds,  4  G.  Gr.,  554.    Slander 

&  L.,  14.    (Cit.,  4r426;  17-292;  18-800;  80- 

77.)    Plead.,  123. 
Daily,  Bolton  v.,  48-348. 

Richards  v.,  34-427. 

Dakin,  State  v.,  52-395. 

Dalby  v.  Cronkhite,   22-222.    Judgts.,  516. 

(Cit.,  63-325.) 

Gordon  v.,  80-228. 

V.  Wolf ,  14r-228.  Animals,  14, 20.  Const, 

L.,  802,  339.    (Cit.,  1&-130.    Dist,  87-658.) 
Dale,  Card  v.,  67-552. 

Dufify  v.,  42-215. 

Dalhoff  V.  Coffman,  87-288.    Garnishment, 

60.    Plead.,  825. 

V.     Keenan,     66-679.      Equity,     192. 

Judgts.,  184. 

Porter  v.,  59-459. 

Dallas  County,  Collins  v.,  44-896. 


TABLE  OF  CASES. 


753 


References  are  to  titles  and  sections. 


Dalter  v.  Laiie,  1&-588.  Judgts.,  358.  (at, 
30-437;  46-432;  50-116.)  Sales.  (Cit,  15- 
354;  36-558.) 

Dalyv.  W.  W.  Kimball  Co.,  67-132.  Ev., 
487,  679.    Instructions,  204. 

Dalzell  V.  Davenport,  1^-487.  Ev.,  502.  (Cit., 
18-330;  87-441.)  Mun.  Corp.,  470,  476. 
(FoL,  52-805,  306.) 

Damon,  Hass  v.,  9-589. 

Mabnke  v.,  8-107. 

Damour  v.  Lyons,  44-276.  Mun.  Corp.,  446, 
616-618.    (Cit.,  50-202;  64-74.) 

Dana,  Fairbaim  v.,  68-281. 

Dance,  Kitteringham  v.,  58-632. 

V.  McBride,  43-624.    Ev.,  1142,  1320. 

DanemuUer  v.  Burton,  4  G.  Or.,  445.  Lim. 
of  Ac,  262. 

Daiiforth  v.  Carter,  1-546.  (S.  C,  4-280.)  At- 
tach., 44,  77.  (Cit.,  7-504;  8-47,  321;  9- 
271;  2o-45a)  Excep.  (Cit.,  6-56;  8-412; 
9-543.)    Plead.,  663. 

V. ,  4-230.    Attach.,  227.    (Cit.,  15- 

176;  82-342.)  Ev.,  236,  994.  (Cit.,  7-441 ;  9- 
508,  599;  11-141;  12-829.)    Partnership,  47. 

Davis  v.,  65-601. 

V.  Rupert,'  11-547.    Attach.,  228.    (Cit., 

15-176;  82-342.) 

State  v.,  48-43. 

v.  Thompson,  34-248.    Jurisd.,   35,   60, 

158.    J.  P.,  256. 

Daniel  v.  McDaniel,  16-589. 

Daniels  v.  Bates,  2  G.  Gr.,  151.  Real  Prop. ,  150. 

V.  Bowe,  25-403,     Bonds,  21. 

V.  Chaffin,  28-327.     Waters,  4a 

V.   Chicago  &   N.   W.  R.   Co.,  a5-129. 

Const.  L.,  200.  Dedication,  52,  58.  (Cit., 
41-696;  45-144;  54-169.)  Raih-.,  218.  (Cit., 
89-848;  41-58,  422;  55-623;  57-409;  60-743; 
64-296;  67-512;  70-109.    Dist,  53-845.) 

V.  Chicago,  L&N.R.  Co.,  41-52.   Railr., 

258.     (at.,  64-756;  67-512;  70-109.) 

V.  Claflin,  15-152.   Appeal,  205.   Judgts., 

73. 

V.  dark,  88-556.  Attach.,  228.  Gar- 
nishment, 182.    (Cit.,  60-849.) 

Cohen  v.,  25-88. 

Dickerson  v.,  15-598. 

Durham  v.,  2  G.  Gr.,  518. 

Fitzgerald  v.,  52-744. 

Goodhue  v.,  54-19. 

V.  Gower,  54-319.    Appeal,  662.    Bills 

&  N.,  42,  48.  Suretyship,  17,  18.  (Cit., 
69-274,  345.) 

Vol.  n -48 


Daniels,  Hunt  v.,  15-146. 
V.  Keokuk  Water  Works,  61-549.    Nui- 
sances, 43.     (at.,  62-546.) 

V.  Langdon,  52-741.    Appeal,  232,  798. 

V.  Lindley,  44-567.    Divorce,  82.    . 

V.  Logan.  47-395.    Landl.  &  T.,  46. 

Merritt  v.,  10-196. 

Moore  v.,  20-596. 

V.    Morris,    54-869.     Divorce,    80,   84. 


Homestead,  169.    Marriage,  19. 

—  Preston  v.,  2  G.  Gr.,  536. 

—  V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  66-192. 
Appeal,  1110. 

—  V.  Smith,  27-567. 

—  V. ,  58-577.     Est.  of  Dec.,  458. 


State  v.,  41-700. 

Teabout  v.,  38-158. 

Wilkerson  v.,  1  G.  Gr.,  17. 

Young  v.,  2-126. 

Dankwardt,  Phosnix  Ins.  Co.  v.,  47-432, 
Dant  v.  Northwestern  U.  Packet  Co.,  84-588. 
Dare,  Bundy  v.,  62-295. 
Dargets,  Beckwith  v.,  18-803. 
Dargin  v.  Beeker,  10-571.    Notice,  62. 
Darland  v.  Rosencrans,  56-122.    Ev.,  1246. 

Fraud.  Conv.,  46. 

V.  Taylor,  52-503.    Gifts,  8. 

V.  Wade,  48-547.      New  Tr.,  26,  101, 

201. 
Darling  v.   Boesch,   67-702.    Certiorari,  21, 

27,  39.    Const.  L.,  281.    Intox.  Liq.,  41, 42. 
V.  Meachum,  2  G.  Gr.,  602.    Lim.  of  Ac, 

151.     Words  &  Phr.,  10. 
V.  Noyes,  32-96.    Agency,  110.    Parent 


&  Ch.,  27. 

V.  West,  51-259.     Prac.,  141. 

Darhngton  v.   Eflfey,   13-177.    Parties,  128. 

(Cit.,  21-42.) 

Humphrey  v.,  15-207. 

Humphreys  v.,  3  G.  Gr.,  588. 

V.  Irwin,  Mor.,  421. 

Reed  v.,  19-849. 

Darr  v.  Darr,  59-81.    Agency,   84.    Est.   of 

Dec.,  91. 
V.  Lilley,  11-4.    Plead.,  736.    (at.,  88- 

316.) 
Darrah  v.  Watson,  36-116.    Ev.,.  526,   548. 

Jurisd.,  180,  171,  186. 
Darrance  v.  Preston,  18-396.    Jurisd.,  167, 

169.     (at,  2^-506;    27-468;    81-400,  403; 

47-310;  60-848.)    New  Tr.,  118,  191,   217. 

(Cit,  31-131;  37-841,  451;  88-487.) 
Danington,  State  v.,  47-518. 


754 


TABLE  OF  CASES. 


Beferences  are  to  titles  and  sections. 


Darrow   v.   Darrow,   43-411.    Judgts.,   235, 

463.    Orig.  Not.,  18. 
Dasher  v.  Jameson,  1&~576. 
Daugherty  v.  Bridgman,  Mor.,  295.    Plead., 

749,  984. 
V.  Daugherty,  89-677.  Est.  of  Dec.,  290, 

853,  359. 

Milliken  v.,  59-294. 

Olive  v.,  2  O.  Gr.,  393. 

Sweeny  v.,  28-291. 

Van  Buskirk  v.,  44-42. 


Davenport  v.  Bird,  34-524.  CJourts,  273. 
Grim.  L.,  780,  783,  790.  (Cit.,  37-467.) 
Words  &  Phr.,  52. 

Davenport,  Brewster  v.,  51-427. 

V.  Chicago,  R.  I.  &  P.  R.  Co.,  38-633. 

Appeal,  157.  Const.  L.,  91,  119.  229,  289, 
294.  Judgta,  46,  111,  289,  363, 389.  (Dist., 
59-233.)  Mun.  Corp.,  567.  Tax.,  1,  166, 
167,  (Cit,  39-178;  41-139;  68-692.  Dist., 
47-199,  216.) 

Chics^o,  R.  I.  &  P.  R.  Co.  v.,  51-451. 

Clark  v.,  14-494. 

Corbmv.,9-239. 

Cotes  v.,  9-227. 

V.   Cumniings,    15-219.      Appeal,   181, 


372.  Crim.  L.,453.  E v.,  326,  603.  Fraud. 
Con  v.,  7,236.  (Cit,  15-492;  22-2C6;  55- 
535 ;  5&-592 ;  66-244, 564.)  Instructions,  240. 
New  Tr.,  190.  (Cit,  15-452,  455;  18-259; 
20-203;  24r-507;  32-518.)  Prac.,  110,  116. 
(Cit,  70-431.) 

—  Dalzell  v.,  12-437. 

—  V.  Davenport  &  St.  P.  R.  Co.,  37-627. 
Appeal,  3.  (Cit.,  39-898.)  Stat.,  5,  6,  116. 
(Cit,  61-170.) 

—  Davenport  Gas,  etc.,  Co.  v.,  18-229. 
v.,  15-6. 


—  Davenport  Water  Co.  v.,  64-55. 

—  Edwards  v.,  4  McCrary,  34.     (S.  C,  20 
Fed.  Rep.,  756.) 

—  V.  Ells,  ^296.    Appeal,  713,  1040, 1079. 


(Cit,  22-584;  46-480.) 

—  Freburg  v.,  63-119. 

—  Fulton  v.,  17-404. 

—  Grant  v.,  18-179. 
v.,  86-396. 


—  Hinkle  v.,  88-355. 

—  V.  Kelley,  7-102.  Mun.  Corp.,  20,  807, 
308.  (Overr.,  18-212.  Cit,  11-409,  587; 
18-66,  480;  82-88.) 

—  Le  Claire  v.,  13-210. 

—  Macklot  v.,  17-379. 


Davenport  v.  Mississippi  &  M.  R.  Co.,  12-589. 

Tax.,  128,  160.    (Cit,  16-860;  21-224;  24- 

440 ;  31-495 ;  89-149 ;  47-201.     Dist. ,  12-529.) 
V. ,  16-348.      Const.  L.,  283.    Tax., 

161,  165.    (Cit,    17-128;    21-224;    82-431; 

51-188.    Qual.,  39-76.) 
V.  Mitchell,  15-194.    Plead.,  874.    (Cit., 


68-443.) 

—  Myton  v„  51-588. 

—  v.  Peoria  M.  &  F.  Ins.  Co.,  17-276. 
Agency,  38.  (Cit.,  29-288.)  Insurance,  26, 
27.    (Cit.,  26-54,  59;  56-509.)   Judgts.,  557. 

—  Ross  v.,  66-548. 

—  Rusch  v.,  6-443. 

—  V.  Schutt,  46-510.  Equity,  249.  (Dist., 
55-13.) 

—  Scott  v.,  34-208. 

—  v.  Sebring,  52-864.    Real  Prop.,  21,  25. 

—  Stanley  v.,  54-463. 

—  State  ex  rel.  v.,  12-835. 
— '^  v.,  12-844. 

—  V.  Stevenson,  34r-225.    Mun.  Corp.,  416. 


(Cit,  46-898;  57-408.) 
—  Trustees  v.,  7-218. 
v.,  65-638. 


—  Van  Pelt  v.,  42-808. 

—  Weirev..  11-49. 

—  V.  Wells,  1-598.    Dam.,  174.    (Cit,  21- 
590;  87-219;  38-631;  66-119.) 

—  V. ,  3-242.     Dam.,  180.     (Cit,  21- 


590:  40-285;  54-635.) 

—  V.  Whisler,  46-287.  Convey.,  84.  Plead., 


674.    Vendors,  10. 
Davenport  &  N.  W.  R.  Co.,  Hoffbauer  v.,  52- 

342. 

Renwick  v.,  47-511. 

v.,  49-^64. 

Davenport  &  St  P.  R.  Co.,  Brooks  v.,  37-99. 

Bmch  v.,  46-449. 

Davenport  v.,  87-624. 

Delaware  R.  Const.  Co.  v.,  46-406. 

First  Nat.  Bank  v.,  45-120. 

Nefzger  v.,  86-642. 

V.  O'Connor,  40-477.    Contracts,  19,  465. 

V.  Rogers,  89-298.  Contracts,  424.   Pay. 

&  Disch.,  18. 

State  v.,  47-507. 

Stephens  v.,  36-827. 


Davenport  Cent.  R.  Co.  v.  Davenport  Gas 
Light  Co.,  48-301.    Estop.,  34,  35,  105. 

Davenport  City  R.  Co.,  Bergert  v.,  84-571. 

Davenport  F.  Ins.  Co.  v,  Moore,  50-619.  In- 
surance, 39,  236. 


TABLE  OF  CASES. 


Too 


References  are  to  titles  and  sections. 


Davenport  F,  Ins.  Co.,  Warren  v.,  81-464. 

Davenport  Qas,  etc.,  Co.  v.  Davenport,  13- 
229.  (See  15-6.)  Appeals.  (Dist.,  46-482.) 
Ev.,  175.  Excep.,48,  49,  54,56.  (FoL,  28- 
184,  297;  53-282.  Cit,  18-638;  15-255,  452; 
16-66,848;  20-478;  28-452;  24-592 ;  28-569 ; 
36-141;  37-428;  88-416;  53-148;  64-317.) 
Mnn.  Corp.,  186,  219.  (Dist.,  27-238.) 
Nnisanoee,  18.  Prac.,  67.  (Cit.,  1&-440; 
18-243;  21-568;  23-13;  62-23.  Dist.,  17- 
49.) 

V. ,   15-6.      Dam.,  66.    Plead.,  47, 

575,  661,  667,  668,  726.  (Cit,  15-440;  17- 
168,  348;  18-181;  80-257,  400;  32-119,  442; 
41-681 ;  62-61.) 

Davison  v.,  24-419. 

Davenport  Gkis  Light  Co.,  Davenport  Cent. 
R.  Co.  v.,  4a-301. 

Davenport  Mut.  Savings,  etc.,  Ass'n  v. 
Schmidt,  15-213.  Highways,  71.  Jurisd., 
45.  (Cit,  20-250;  22-88;  26-225;  34-246; 
44-268;  65-637.) 

Davenport  Nat.  Bank  v.  Board  of  Equaliza- 
tion, 64-140.    Tax.,  6,  153. 

V.    Mittelbuscher,    4     McCrary,    361. 

Courts,  112.    Tax.,  76,  154. 

Davenport  Savings,  etc.,  As8*n  v.  North 
Am.  F.  Ins.  Co.,  16-74.  Agency,  281.  (Cit, 
44-621;  68-308.)  Ev.,  58.  Excep.  (Qt, 
31-476.)  Plead.  (Cit,  20-54;  21-189;  34r- 
231;  36-340;  37-520.)  Prac.,  160.  (Cit, 
20-130.) 

Davenport  Water  Co.  v,  Davenport,  64-55. 
Contracts,  396,  428. 

Davey  v.  Burlington,  C.  R.  &  M.  R.  Co.,  31- 
668.    Railr.    (Cit,  82-508.)    Stat,  47. 

Todd  v.,  60-532. 

David  V.  uEtna  Ins.  Co.,  9-46.  Courts,  267. 
(Cit,  88-166.) 

Burroughs  v.,  7-154. 

V.  Conard,  1    G.  Gr.,  836.    Interest,  3, 

(Cit,  40-118.) 

Davis  v.,  1  a  Gr.,  427. 

Finley  v.,  7-3. 

V.  Hartford  Ins.  Co.,  13-69.    Insurance, 

114.    (Cit.,  26-63.     Expl.,  83-331.) 

V.  Leslie,  14-84.    Appeal,  278. 

Pierson  v.,  1-23. 

v.,  4-410. 

V.  Porter,  61-254.    Judgts.,  495.    Words 

&  Phr.,  67. 

V.  Ransom,  1  G.  Gr.,  888.    Contracts, 

383-835.    (Cit,  12-40a) 


David  V.  Rickabaugh,  82-540.      Notice,  128. 

Pub.  Lands,  8,  60,  61.    (Cit,  36-210;  42- 

256;  43-18.)    Record.  Acts,  118. 
V.  Ryan,  47-642.    Equity,  9.    J.  P.,  39. 

Landl.  &T.,49.    (Cit,  62-413.) 

Stockwell  v.,  1  G.  Gr.,  115. 

Davidson  v.  Biggs,  61-309.      Husb.  &  W.. 

98.    (Cit,  69-128,129.)    Plead.,  670.    Stare 

Decisis,  3. 

Brown  v.,  69-461. 

V.  Carter,  65-117.    Appeal,  801.    Fraud, 

15. 


—  V.  Dwyer,  62-332.  Appeal,  178.  Elxecu., 
91.    Fraud.  Conv.,  171. 

—  V.  Follett,   27-217.      Estop.,  83.      (Cit., 


89-612.) 

—  V.  Keep,  61-218.    Vendors,  126. 

—  V.  Overhulser,  3  G.  Gr.,  196.  Contracts. 
622.  Ev.,  1340.  (Cit.,  18-289.  Dist.,  22- 
289.) 

—  V.  Smith,  20-466.    Excep.,  20,  21.    (Cit, 


2&-314.)    Husb.  &  W.,  66.    (Cit,  26-477.) 

—  Sweney  v.,  68-386. 

—  Throckmorton  v.,  68-648. 

—  V.   Vorse,  52-884.    Actions,    4.    Att'y, 
146.    Bills  &  N..  467.    Fraud,  8. 

—  V.    Wheeler,    Mor.,    288.    Jurisd.,    27, 


(Cit,  14-268.)    Stat.,  102. 

—  V.  Wright,  36-690. 

—  V. .  46-383.    Prac.,  15. 


Davies  v.  Beadle,  37-390.    Contracts,    248. 

Spec.  Perf.,  62.    Vendors,  151. 

First  Nat  Bank  v.,  43-424. 

V.  Huebner,  46-574.    Dedication,  38, 69. 

(at,  68-299;  69-108.)    Lim.  of  Ac,  272. 

(Cit.,  67-679.) 

Mills  v.,  42-91. 

Royal  Ins.  Co.  v.,  40-469. 

V.  St  Louis,  K.  C.  &  N.  R.  Co.,  66-192. 


Davis,  In  re  Estate  of,  36-24.  Est.  of  Dec., 
282.    (Cit,  61-295,  405.     Dist,  66-467.) 

V.  Alexander,  1  G.  Gr.,  86. 

V.  Allamakee  County,   40-217.     Mun. 

Corp.,  908.    (at,  40-397.) 

Baker  v.,  36-184. 

Baldwin  v.,  63-231. 

Ballinger  v.,  29-612. 

Barker  v.,  86-692. 

Barnes  v.,  2-160. 

V.  Barrett,  64-684.  Trusts,  96. 

Bayliss  v.,  47-840. 

V.  Bayliss,  61-435.    Replevin,  87,  107. 

Bennett  v.,  Mor.,  064. 


766 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Davis,  Berry  v.,  84-594. 

V.  Best,  2-96.    Elections,  1. 

V.  Boak,  20-600. 

V.  Boget,  50-11.    Const.  L.,  99.  Schools, 

53,  176,  177. 

V.  Bonar,  15-171.    Appeal,  1148.  (Dist, 


24-590.    (Injunc,  77.    (Cit,  17-133.)    No- 
tice, 78.    Plead.,  686. 

—  Bond  V.,. 87-163. 

—  Bowman  v.,  89-898. 

—  V.  Brady,  Mor.,  101.  Default,  2.  (Cit., 
2  G.  Gr.,  819.) 

—  V.  Bronson,  6-410.  Const.  L.,  158. 
Contracts,  818,  319.  (CiJ.,  13-403;  16-52; 
24r>829;  25-504;  38-124.)  Intox.  Liq.,  232. 
(at.,  22-587.) 

—  Brown  v.,  59-641. 

—  V.  Buchanan,  12-575.  Parties,  154.  (Cit., 


16-146;  21-496;  23-46.) 

—  V.  Budd,  60-144.    Sales,  40. 

—  ▼.  Burlington  &  M.  R.  R.  Co.,  26-549. 
Railr.,  409.  (Fol.,  26-559.  Cit,  30-109, 
475;  82-378;  34^508;  37-348;  88-251;  62- 
519 ;  70-023.     Dist. ,  57-720. ) 

—  Burlington,  etc..  Ferry  Go.  v.,  48-138. 

—  V.  Burt,  7-66.     Appeal,   160.      (Cit.,  9- 


104.)  Default,  104.  Orig.  Not.,  76,  87,  96. 
(Cit.,  9-295,  419;  10-417,  589;  11^30;  12- 
512;  84r-284;  41-500.) 

—  V.  Card,  88-692.    Appeal,  237, 240. 

—  V.  Chicago  &  N.  W.  R.  Co.,  46-389. 
Mun.  Corp.,  402.  (Cit.,  47-508;  54-257, 
261;  57-403;  61-16.)    Plead.,  16. 

—  V.  Chicago,  R.   I.  &  P.  R.  Co.,  40-292. 


Estop.,  111.    Railr.,  856,  384.  (Cit.,  58-628; 
64-768.) 

—  V.  Clinton,  50-585.    Mun.  Corp.,  371. 

—  V.  ,  55-549.      Appeal,  906.     Tax., 

234.    (Cit.,  65-559;  70-91.) 

—  V. ,  58-389.    Const  L.,  245.    Dedi- 


cation, 14,  44.    Judgts.,  383.    Prac,  54. 

—  V.   Clinton  Water  Works   Co.,    54-59. 
Contracts,  182,  183.    Mun.  Corp.,  238,  330. 

—  V.    Cobban,    39-392.      Contracts,    471. 


(Fol.,  46-16.) 

—  Collins  v.,  57-256. 

—  V.  Cook,  3  O.  Gr.,  539.     Mai.  Pros.,  22. 

—  Cooley  v.,  84-128. 

—  Coming  Town  Co.  ▼,,  44-622. 

—  Crosby  v.,  9-98. 

—  Crumb  v.,  54-25. 

—  V.  Curtis,  2  G.  Gr.,  575.    J.  P.,  299. 
(Cit.,  21-157.) 


Davis  V.  Curtis,  68-66.    Real  Prop.,  78,  210, 

211.    (Dist.,  70-51.) 

V. ,  70-398.    Appeal,  978. 

V.  Danfoith,  65-601.    Agency,  181,  Ev., 

1372.    Instructions,  259.    Sales,  186. 

V.  David,  1  G.  Gr.,  427.    Parties,  4. 

V.  Davis,  48-687.    Wills,  25. 

Depew  v.,  2  G.  Gr.,  260. 

Dickerson  v.,  12-858. 

Doran  v.,  48-86. 

V.  Dubuque,  20-458.    Mun.  Corp.,  496. 


(Cit.,  86-405.) 

—  V.  Dumont,  87-47.    Contracts,  135. 

—  V.  Dunne,  46-684.    Convey.,  86. 

—  Fabian  v.,  5-456. 

—  Fauble  v.,  48-462. 

—  V.  Figley,  82-600. 

—  V.  Fish,  1  G.  Gr.,  406.    Contracts;  587. 


(Cit,  2  G.  Gr.,  258;  61-131.)  Courts,  136, 
139.  (at,  2  G.  Gr.,  568;  1-22;  80-169. 
Dist.,  15-245;  19-99;  54-^0.)  Dam.,  15, 
91,  145.  Instructions,  20.  (Cit,  11-81.) 
Prac,  121. 

—  V. ,  2  G.  Gr.,  447.    Contracts,  881. 

—  V.  Gambert,  57-289.     Replevin,  80,  81. 

—  V.  Gibbon,  24-257.   Assign t,  74    Fraud, 


23. 

—  V.  Grabfmi,  29-514.    Suretyship,  57,  98. 
(at,  29-451;  60-283.) 

—  Greasons  v.,  9-219. 

—  V.  Harper,  48-513.    lim.  of  Ac,  165. 

—  HoUen  v.,  59-444. 

—  V.  Hull,  67-479.  Convey.,  196.  Ev.,  700. 

—  V.  Humphrey,  22-137.    Ezecu.,  147, 171. 
Garnishment,  72. 

—  V.  Iowa  State  Ins.  Co.,  67-494.    Convey., 
145.    Insurance,  94.    (Cit.,  69-203,  207.) 

—  V.  Jewett,  8  G.  Gr.,  226.    Mortg.,  141. 

—  V.  Keith,  23-419.    Costs,  54.    (Cit.,  47- 
176.) 


—  V.  KeUey,  14-523.    Homestead,  47,  63, 
64.    (Cit.,  18-10,  102,  256;  24-76;  68-597.) 

—  V.  Linn  County,  24-508.    Att'y,  118. 

—  V.  Lucas,  52-730. 
—■Martin  v.,  21-535. 

—  Matthews  v.,  61-225. 

—  V.  Melson,  66-715.    Ev.,  204. 

—  V.  MQburn,  3-163.    Equity,  262,  263. 


Judgts.,  448.    (Cit,  8-226;  16-495.    Expl., 
16-206.) 

—  V. ,  4-246.    Attach.,  295.    Judgts., 

406,407.    (at,  31-82.) 

—  Milligan  v.,  49-126. 


TABLE  OF  CASES. 


757 


BeferenoeB  are  to  titles  and  sections. 


Davis,  Milner  v.,  65-365. 

V.  Moffltt,  4  G.  Gr.,  93.    Appeal,  278. 

V.  Morford,  Mor.,  99. 

V.  Muscatine  CJounty,  Mor.,  161.    Man. 

Corp.,  810.    Trusts,  66. 

Myers  v.,  47-825. 

Newman  v.,  58-447. 

V.  Nolan,  49-688.    Appeal,  145.    Notice, 

7,  141.    Pub.  Lands,  107,  159. 

V.  O'Ferrall,  4  G.  Gr.,  168.    Const.  L., 

111.  (Git.,  26-347;  89-117;  44-288;  45-92.) 
Est  of  Dec.,  392.  (Cit.,  17-519;  88-481.) 
Stat,  83. 

V. ,  4  G.  Gr.,  358.  Est.  of  Dec.  (Cit., 

1-176;  4-400.)  Estop.,  5.  (Cit,  1-39;  14- 
305.    QuaL,  14^808.) 

OTerrall  v.,  1-560. 

Parks  v.,  16-30. 

V.  Payne,   45-194.    Ev.,   665.    Plead., 

688,  874.  (Cit.,  4^861;  57-893.)  Surety- 
ship, 113. 

Perkins  v.,  3  G.  Gr.,  335. 

Petrikin  t.,  Mor.,  396. 

P^rosser  v.,  18-367. 

Ratcliff  v.,  64-467. 

Bitchey  v.,  11-124. 

V.  Bitchey,  55-719.    Husb.  &  W.,  115. 

V.  Rivers,  49-435.    Venue,  96.    (Cit,  61- 

368.) 

V.  Robinson,  67-855.    Agency,  74.    Con- 


tracts, 484.      Ev.,  601.      Plead.,  103,  582. 
Sales,  213. 

—  V.  Rogers,  28-413.     Mortg.,  335. 

—  Sample  v.,  4  G.  Gr.,  117. 

—  V.  Shawhan,  34-91.    Est  of  Dec.,  143, 
191.    (Cit,  54-354;  70-398.)    Judgts.,  517. 

—  Siebold  v.,  67-560. 

—  V.  Simma,   14-154.    Ev.,    1331.    (Cit, 
61-33.)    J.  P.,  133.    (Cit,  18-344.) 

—  V.    Slater,    17-330.    Intox.    Liq.,   336. 
(Cit,  33-587;  43-803.) 

—  V.  Spaulding,  86-610.     Execu.,  320,  333, 


393. 

—  State  v.,  41-311. 

v.,  47-684. 

v.,  63-353. 

v.,  56-303. 

—  Steel  v.,  3  G.  Gr.,  469. 

—  V.Stevens,  3-158.  Equity,  385.  (CSt., 
6-^1 ;  10-508.)  Vendors,  13a  (C»t,  5-334; 
37-519.) 

—  V.  Strohm,  17-437.  Ev.,  509,  510,  1376. 
(Cit,  23-387.)    Stat  of  Ft.    (Qt,  36-127.) 


Davis    V.    Upright,    54-753.      Appeal,    88. 
(Dist,  54-459.) 

Van  Evera  v.,  51-687, 

— v.,  51-641. 

Waller  v.,  59-108. 

V.  Walter,  70-465.    Appeal,  162.    Inter- 


est, 21. 

—  Williams  v.,  47-863. 

—  v.  Williams,  49-83.    Estop.,  44.  Surety- 


ship, 48. 

V.  Wilson,  53-187.    Gkumishment,  56. 

Judgts.,  469. 

Woods  v.,  34-364. 

Woodward  v.,  53-694. 

V.  Woolnough,  9-104    Const.  L.,  314, 

359,401.    (Fol.,  14-317.    Cit,  10-140,  146; 

19-49;  30-343;  36-348,  846;  87-465;  63-305. 

ExpL,  37-358.) 
Davis  County,  Ferguson  v.,  51-330. 

v.,  57-«)l. 

V.  Horn,  4  G.  Gr.,  94.    Certiorari,  7,  86. 


(Cit,  17-63;  48-185;  65-55a) 

Krause  v.,  44-141. 

Taylor  v.,  40-395. 

Davis  Sewing  Machine  Co.  v.  McGinnis,  45- 

538.    Ev.,  603.    Guaranty,  30,   31.    Pay. 

&Disch.,  6.    Suretyship,  110.    (Dist.,  47- 

863.) 

V.  Mills,  55-543.    Guaranty,  61. 

Davis'  Sons  v.   Butrick,   68-94.    Contracts, 

485,  599.    Sales,  316. 
Davison  v.  Davenport  G^,  et<;.,  Co.,  34-419. 

Agency,  109.    (at,  49-563.)    Ev.,  719. 

Louisa  County  v.,  8-517. 

Miller  v.,  81-435. 

Dawley  v.  Houck,  58-738.    Appeal,  91,  118. 

(Cit,  58-163;  61-339.) 
Daws  V.  Craig,  63-515.    Mortg.,  347. 
Dawson,  Billingsley  v.,  37-310. 
V.  Buford,  70-137.    Attach.,  183.    Att'y. 

82. 
V.    Dawson,    13-513.    Contracts,    198. 

(Cit,  67-596.)    Parent  &  Ch.,  16.    Poor,  1. 

Eagle  Mowing,  etc.,  Co.  v.,  58-756. 

V.  Graham,  43-134.    Ev.,  179. 

V. ,  48-378.    Plead.,  441.    Vendors. 


39.    (Cit,  68-515.) 

—  V.  Jewett,  4  G.   Gr.,   157.    Attach.,  17. 
BiUs&N.,  103. 

—  V.  Mann,  49-596.    Estop.,  93. 

—  MUler  v.,  36-186. 

—  Mott  v.,  46-533. 

—  State  v.,  17-584. 


758 


TABLE  OF  CASES. 


Beferenoee  are  to  titles  and  dections. 


Dawson  v.  Wisner,  11-6.    Appeal,  846.    (Cit., 

Dayton  v.  Drake,  64-714.    Divorce,  74. 

16-186;  88-312.) 

Larson  v.,  52-597. 

Day  V.  Baldwin,  34-880.    Lim.  of  Ac,  50, 

Miller  v.,  47-312. 

193,  259.    (Dist,  86-681;  66-415.)    Plead., 

v.,  57-423. 

849.    Vendors,  220. 

V.  Rice,  47-429.    Tax.,  298,  299. 

Brooks  v.,  11-46. 

V.  Tillotson,  39-404.    Bills  &  N.,  294, 804. 

V.  Ck)le,  44-452.    Rxecu,,  489.    Fraud. 

De  Armond,  Ashcraft  v.,  44r-229. 

Con  v.,  234. 

De  Bevard,  Pelan  v.,  13-58. 

Crane  v.,  18-573. 

De  Bow,  Rhodes  v.,  5-260. 

De  Land  v.,  45-37. 

De  Camp  v.  Mississippi  &  M.  R.  Co.,  12-348. 

Dickerman  v.,  81-444. 

Instructions,   163.    (Cit.,  46^102;  56-405.) 

First  Nat.  Bank  v.,  5!MJ80. 

Railr.,  724.    (Cit.,  80-208;  41-862;  44-816. 

v.,  64^-118. 

Dist.,  64-571.) 

Greene  v.,  34-328. 

De  Forest,  Talbot  v.,  8  G.  Gr.,  586. 

V.  Griffith,  15-104.     Chat.  Mortg.,  4-6. 

De  Forrest  v.  Butler,  62-78.  Ev.,  176.  Plead., 

(Fol.,  54-254.    Cit.,  19-491;  24-27;  34-282; 

502. 

38-217.      Dist.,    20-362;    55-148;    62-660.) 

De  France  v.  Howard,  4-524.    Ev.,  208,  260, 

Convey.,  68,  82,  83.    (Cit,  68-601 ;  69-611.) 

278.     Mortg.,    54.    Plead.    (Cit,    10-608. 

Hatcher  v.,  53-671. 

Dist.,  9-184.) 

Iowa  Loan,  etc.,  Co.  v.,  63-459. 

V.  Spencer,  2  G.  Gr.,  462.    (S.  C,  8  Q. 

James  v.,  37-164. 

Gr.,  217.)    Negl.,  42,  43.    (Fol.,  3-83.    Cit, 

Judd  v.,  50-247. 

1-110;  36-242.    Dist.,  50-354.) 

Jury  v.,  54-578. 

Spencer  v..  3  G.  Gr.,  216. 

V.  Kendall,  60-414.    Fraud.  Conv.,  146. 

De   Land   v.  Day,  45-37.    Homestead,   11. 

Lewis  v.,  53-575.     • 

Pub.  Tiands,  30. 

Tiinn  County  v.,  16-158. 

De  Long  v.  Mulcher,  47-445.    Real  Prop.,  96. 

v.,  18-581. 

De  Lorimer,  Newman  v.,  19-244. 

V.  Lown,  51-364.    Convey.,  116.    Crim. 

De  Louis  v.  Meek,  2  G.  Gr.,  55.    Att'y,  10, 

L.,  455.    Equity,  103,  104,  118.    Ev.,  748, 

30,   85.    (Cit,   20-179.)    Equity,    94,    169, 

784.      Fraud,    20.      Fraud.      Conv.,    174. 

172,  270,  271.    (Cit,  8  G.  Gr.,  427,  459;  1- 

(Cit.,  68-275.)     Notice,  24.     Stat,  of  Fr., 

35;  3-558;   36-523.)    Parties,  119.    Parti- 

59. 

tion,  21. 

Lyon  v.,  15-469. 

V.  Sage,  13-146. 

McHenry  v.,  13-445. 

De  Moss  V.  Hayoock,  15-149.    AppeaL    (Cit, 

McMurray  v.,  70-671. 

26-366.)    Plead.,  122.    Slander &L.    (Cit., 

Mihills  Mfg.  Co.  v.,  50-250. 

16-258;  33-129.) 

V.  Mill  Owners'  Mut  F.  Ins.  Co..  70-710. 

De  Tar  v.  Boone  County,    84-488w    Juris<L, 

Insurance,  67. 

118,  127.    (C«t.,  40-60;  61-40a) 

V.  Mt.  Pleasant,  70-198.    Mun.  Corp., 

De  Witt,  Wicks  v.,  54-180. 

652,  653.    Negl.,  18.    Prac,  140. 

De  Wolf,  Corbin  v.,  25-124. 

Preston  v.,  19-127. 

Dealham,  Cole  v.,  13-^1. 

Ragan  v.,  46-239. 

Dean,  Barrett  v.,  21-423. 

V.  Randolph,  63-481. 

Best  v.,  8-519. 

Y.  Schroeder,  46-546.    Man.  Corp.,  882. 

Conger  v.,  3^68. 

(Cit.,  61-583.) 

V.  Goddard,  13-292.    Execa.,  16.    (Cit., 

Sowler  v.,  58-252. 

16-15;  26-119;  28-249;  80-65.) 

State  v.,  58-678. 

V.  Hall,  4  G.  Gr.,  425.    Appeal,  146. 

v.,  60-100. 

V.  McTaggart,  40-688. 

V.  Townsend,  70-538.     Contracts,    60. 

V.  Metcalf ,  46-120. 

Crim.  L.,  804. 

V.  Morey,  88-120.    Sales,  188,  139l 

Weir  v.,  57-84. 

V.  Morris,  4  G.  Gr.,  812.    Exeoiv,  296. 

White  v.,  56-248. 

(Cit,  8-436;  18-164;  19^146;  4^-84 ;41^-S0l: 

Dayhuff,  State  v..  54-643. 

61-884.) 

TABLE  OF  CASES. 


759 


References  are  to  titles  and  sections. 


Dean  v.  Scott,  67-233. 

Sliafer  v.,  29-144. 

V.  Skinner,  42-418.    Fraud.   CJonv.,   11. 

State  v.,  44-648. 

v.,  49-73. 

V.  White,  5-266.    Appeal,  843.    Venue, 

32,69,82.    (Cit.,  3-519.) 

Wilson  v.,  10-432. 

Woodward  v.,  46-499. 

Bearing,  Moss  y.,  45-^30. 

Dearmond,  Atherton  v.,  33-353. 

Death  V.  Bank  of  Pittsburg,    1-382.    Att'y, 

6,  86,  37.    Injunc,  67.    Orig.  Not,  85. 
Deaton  v.  Polk  County,  9-594.    Const.   L., 

204.     Highways,  83, 107,  111.     (Cit.,  11-17; 

18-338.) 
Deaver,  Mays  v.,  1-216. 
Decatur  County,  Benton  v.,  36-504. 

V.  Bright,  57-724.    Parties,  140. 

V.  Clements,  18-536.    Appeal,  199.  Orig. 

Not.,  22. 

Givens  v.,  9-278. 

Kellogg  v.,  38-524. 

V.   MaxweD,  26-398.      Crim.   L.,  1410. 

(Cit.,  33-346;  59-356.)    Venue,  9. 

Robbins  v.,  87-132. 

Scott  v.,  46-709. 

Walker  v.,  67-807. 

Decker  v.  Birhap,  Mor.,  62.    Plead.,  98, 107. 

Burt  v.,  64-106. 

Decklotts,  State  v.,  19-447. 

Deoorah  V.  Bullis,  25-12.     Mun.  Corp.,  93,  94, 

256.    (Cit.,  26-348.) 
V.  Dunstan,  38-96.     Mun.   Corp.,  2S7, 

288,735.    Stat,  155. 
V.  Dunston,  84r-860.    Attach.,  65.    Auc- 
tions, 5. 
V.  Gillis,  10-234.    Mun.  Corp.,  730.   (Cit, 

22-84.) 

Hard  v..  43-318. 

V.  Kesselmeier,  45-166.    Contracts,  380, 

388. 

Solberg  ▼.,  41-501. 

Deoorah  Woolen  Mill  Co.  v.  Greer,  49-490.   (S. 

C,  58-86.)    Agency,  216.    Dam.,  67.    (Cit., 

68-32.)    Easem't,  9,  21,  24.    (Cit,  55-66.) 
V.  ,  58-86.    Waters,  43.    (Cit.,  68- 

86.) 
Deric  v.  Hopson,  62-562.    Appeal,  667,  704. 

Ev.,  1130,  1355.    Excep.,   124,   133.    (Cit, 

63-69.) 
Dee  V.  Downs,  50-310.    Stat,  of  Fr.,  47. 
V. ,  57-589.    Stat  of  Fr.,  48. 


Deeds  v.  Chicago,  R.  I.  &  P.  R.  Co.,  69-164. 

Appeal,  863.    (Cit,  69-448.)    Negl.,  134. 

Courtright  v.,  37-508. 

V.  Deeds,  1  G.  Gr.,  394.    Equity,  168. 

(Cit,4G.  Gr.,  299.) 

Roberts  v.,  57-320. 

V.  Sanborn,  22-214.    Mun.  Corp.,  499. 

V. ,  26-419.    Mun.  Corp.,  245,  500, 


(at,  30-549;  34-195;  86-405.) 
—  Windland  v.,  44-98. 


Deeney,  Dougherty  v.,  41-19. 

v.,  45-443. 

Deere  v.  McConnells,  15-269.    New  Tr.,  5. 

V.  Needles,  05-101.    Appeal,  764.    Cliat. 

Mortg.,  69.     Excep.,  33.    Fraud.  Con  v.,  9. 
V.  Wolff,  65-32.    Crim.  L.,  546.    Pay. 


&  Disch.,  31. 

—  V.  Young,  39-588.    Convey.,  139.     Gar- 


nishment, 45. 
Deery,  Dunne  v.,  40-251. 
V.  Hamilton,  41-16.     Est  of  Dec.,  78. 

Wills,  143. 
Deeter  v.    Crossley,  26-180.      Mortg.,   274, 

275. 
Deford  v.  Mercer,  24-118.  Equity,  72.  Estop., 

95.     (Cit.,  67-474.)    Guardianship,  61. 
Deforest  t.   Swan,  4  G.  Or.,  357.    Attach., 

127. 
Dehr  v.  Lampton,  31-172.    Replevin,  96. 
Deideker,  Bower  v.,  38-418. 
Deihl,  Marratt  v.,  37-250. 
Deinian  v.  Fort  Madison,  80-542.  Mun.  Corp., 

501,  502.     (Cit.,  84-195.) 
Deitrick,  State  v.,  51-467. 
Deitz,  Drath  v.,  15-436. 

Luse  v.,  46-205. 

Delahayc,  Loeber  v.,  7-478. 

Delancey  v.  Holcomb,  26-94.    Replevin,  23, 

(Cit,  37-591.) 
Deland  v.  Mershon,  7-70.      Mortg.,  381,  891. 

(Cit,  7-80;  12-461;  16-182;  88-182.  Expl., 

18-159.) 

V.  Weddington.  54-698.    Excep.,  184. 

Delaney,  Beard  v.,  85-16. 

Hershe  v.,  7-496. 

Delano,  Butler  v.,  42-850. 

Delany  v.  Reade,  4-292.    Appeal.    (Cit,,  11- 

463.)    Judgts.,  297.      (Cit,  15-83;    16-24; 

65-99.)    J.  P.,  91. 
Delashmut,  Scudder  v.,  7-39. 
V.  Trau,  44-613.     Fraud.    Onv.,   106. 

(Fol.,  48-660.     Cit.,  55-517 ;  66-866;  59-345, 

657;  60^542.)    Homestead,  167. 


760 


TABLE  OF  CASEa 


References  are  to  titles  and  sections. 


Delashmutt,  Forbes  v.,  6&>164. 

Dennis,  Dunham  v.,  9-943. 

Seevers  v.,  11-174. 

V.  Larkin,  19-434.    Dam.,  4. 

Delavan,  Pratt  v.,  17--807. 

Dennison  t.  i[eokuk,  45-266.    Mun.  Ck>rp., 

V.  Pratt,  19-429.     Homestead,  158-160. 

578.     Tax.,  449,  742.     (Cit,  60-55.) 

Judgts.,  605.    (at,  21-496;  45-449.) 

V.  Phoenix  Ins.  CJo.,  52-457.    Insurance, 

Delaware  County,  Bradley  v.,  54^137. 

124.    (Cit.,  53-341;  69-101;  70-478.) 

v.,  57-552. 

Powesliiek  County  v.,  36-244. 

Bray  ton  v.,  16-44. 

V.  Soper,  33-183.    Attach.,  42.    Parties, 

Gates  v.,  12-405. 

28.    Suretyship,  115,  124. 

V.  Griffin,  17-166. 

Denny  v.  Cochran,  51-652.    Execu.,  251. 

Kennedy  v.,  59-123. 

Denslinger,  HUl  v.,  61-240. 

V.  McDonald,  46-170.      Husb.    &   W., 

110.    Insanity,  10.    (Cit.,  68-154.) 
Delaware  County  Bank  v.   Duncombe,  48- 

488.    Agency,  161.    Bills&N.,  362.    Ev., 

84,  35.    Plead.,  423,  781.    Prac.,  86.    (Cit., 

59-148.) 
Delaware  R.  Const.  Co.  v.  Davenport  &  St. 

P.  R.  Co.,  46-406.     (S.  C,  100  U.  S.,  457.) 

Courts,  87, 101,  103.    (Fol.,  46-451.)    Mech. 

lien,  115,  116,  162.   Mortg.,  289,  290.   (Cit., 

58-481.) 
Delier  v.  Plymouth  County  Agl.  Society,  57- 

481.    AgL  Soc.,  1.    Crim.  L.,  671. 
Dell,  Smith  v.,  30-594. 
Delong,  State  v.,  12-453. 
Deluhrey,  Sayles  v.,  64-109. 
Delvee  v.  Boardman,  20-446.     Appeal,  218. 

Courts,   6.      Ev.,   80.       Instructions,    184. 

Seduction,  1,  13.     (Cit.,  34-40;  38-222;  60- 

177.) 
Deming  v.  Haney,  23-77.    Lim.  of  Ac,  57. 

Lee  County  v.,  3  G.  Gr.,  101. 

McCrary  v.,  38-^27. 

Demoss    v.   Noble,   6-530.      Contracts,  499. 

(Cit,  40-324.)    Venue,  72. 
Dempsey  v.  Burlington,  66-687.    Highways, 

76.    Mun.  Corp.,  385,  886,  732,  733. 
Dempster,  State  v.,  43-686. 
Denegre  v.  Haun,  13-240.    Judgts.,  430.  510, 

515,  548.     (Cit.,  18-531 ;  23-49 ;  45-296.) 
V. ,  14^240.    Homestead,  194.     (Cit. , 

27-472;  48-879.) 
Denham  v.  Sankey,  88-269.    Bills  <fc  N.,  864. 

Fixtures,  15.    Landl.  &  T.,  5. 
Denie,  Blackwell  v.,  23-68. 
Denise,  Hall  v.,  6-534. 

Denisonv.  Crawford  County,  48-211.    Con- 
tracts, 369.     Pub.  Lands,  173. 
Denmire,  German- American  Bank  v.,  58-137. 
Denney,  Pigman  v.,  12-396. 
Dennis,  In  re  Elstata  of,  67-110.    Est.  of  Dec., 

46,200. 


Denslow  v.  Van  Horn,  16-476.    Breach  of 

Pr.,  7,  8.    (Cit.,  18-372;  21-386;  29-329.) 
Densmore,  McCarty  v.,  16-588. 
Denson,  Perry  v.,  1  G.  Gr.,  467. 
Dent  V.   Smith,   53-262.    Attach.,  265,  269. 

Att'y,  154.    Ev.,  1328.    Prac.,  89. 
Denton  v.  Chicago,  R.  L  &  P.  R.  Co.,  5^161. 

Neg.,  11.    (at.,  65-288.) 

Hoag  v.,  20-118. 

Lewis  v.,  1&-441. 

V.   Lewis,  15-801.    Instructions.    (Cit, 

30-405,  442.)    New  Tr.,  20.    (Cit,  16-259; 

31-218.) 
Depew,  dTunningham  v.,  Mor.,  463. 
V.   Davis,  2  G.  Gr.,  260.    Arbitr.,  47. 

(Cit,  2-49;  8-44.) 
Oliver  v.,  14-490. 


Deppe  V.  Chicago,  R.  I.  &  P.  R.  Co..  86-52. 
(S.  C,  38-592.)  Const.  L.,  332.  Dam.,  48. 
Negl.,  23.  Railr.,  507,  594,  599,  685.  (at., 
36-376 ;  41-347 ;  48-409 ;  47-384 ;  54-226 ;  59- 
74;  61-328;  64-647;  65-420.) 

V. ,  38-592.  Dam.,  254.  Instruc- 
tions, 141.     New  Tr.,  28.    (Cit,  44^291.) 

Derby,  King  v.,  51-11. 

Tice  v.,  59-312. 

Deremore,  CJrouch  v.,  59-48. 

Derichs,  State  v.,  42-196. 

Derks,  Ottumwa  v.,  82-506. 

Dervine,  McGuffie  v.,  1  G.  Gr.,  251. 

Des  Moines,  Bartle  v.,  87-635. 

v.,  38-414. 

Broburg  v.,  68-523. 

Bryan  v.,  81-690. 

Callahan  v.,  68-705. 

V.  Caaady,  21-570.     Appeal,  417.     Ev.. 


568.    Mun.  Corp.,  254,  594. 

—  Clark  V. ,  19-199. 
v.,  20-454. 

—  V.  Chicago,  R.  L  &  P.  R.  Co.,  41-^69. 
Mun.    Corp.,  412. 

—  Christ  v.,  58-144. 


TABLE  OF  CASES. 


761 


References  are  to  titles  and  sections. 


Des  Moines,  Crane  v.,  47-105. 

Crystal  v.,  65-502. 

Des  Moines  Gas  Co.  v.,  44-505. 

V.  Dorr,  31-89.    Mun,  Corp.,  540.    (Cit, 

38-279.) 

Field  v.,  89-575. 

Gatch  v.,  68-718. 

V.  Gilchnst,  67-210.    Mun.  Corp.,  834- 

836. 

Given  v.,  70-687, 

Goodin  v.,  55-67. 

Goodson  v.,  66-255. 

Grimmell  v.,  57-144. 

V.  HaU,  24-234.    Mun.  Corp.,  851,864, 

365.    (Cit,  24-470;  29-158;  84-15;  60-586; 

63-445.    Dist.,  3^^356.) 

Hanger  v.,  52-193. 

Hempstead  v.,  52-808. 

v.,  68-86. 

V.  Hillis,  55-648.    Const.  L.,  806.    Mun. 

Corp.,  787,  768. 

Hoard  t.,  62-326. 

Jones  v.,  43-209. 

V.    Layman,     21-153.      Appeal,     155. 

Const.    L.,    84,    45,    206.      (at.,    45-211.) 

Highways,  84,  113.    (at.,  21-835;  25-215.) 

Lindsay  v.,  68-868. 

LuseT.,  22-590. 

McDunn  v.,  34-467. 

v.,  89-286. 

V.  McHenry,  51-710. 

Montgomery  v.,  55-101. 

Mosier  v.,  31-174. 

Parker  v.,  58-679. 

Polk  County  v.,  70-351. 

Rice  v.,  40-638. 

Rosenberg  v.,  41-415. 

Scott  v.,  34-552. 

v.,  64-438. 

■ —  T.  Stephenson,  19-507.    Mun.  Corp.,  584. 

Townsend  v.,  42-657. 

Vanhom  v.,  68-447. 


Des  Moines  &  M.  R.  Ck>.,  Harty  v.,  54-827. 
V.  Lowry,  51-486.    Tax.,  367.    (Cit,  51- 

524;  5&-292;  60-55;  64-216.    Expl.,  56-86.) 
Des  Moines  &  St  L.  R.  Ck).,  Cummins  v., 

63-897. 

Flynn  v.,  62-521. 

▼.,68-490. 

Heath  v.,  61-11. 

Hollings worth  v.,  6^-448. 

Morgan  v.,  64r^9. 

Noble  v.,  61-687. 


Des  Moines  &  Ft  D.  R.  Co.,  Bollard  v.,  62- 
382. 

Drady  v.,  57-398. 

Jack  v.,  49-627. 

v.,  53-399. 

Moore  v.,  69-491. 

Wolf  v.,  64-380. 


Des  Moines,  A.  &  W.  R.  Co.,  Mulholland  v., 

60-740. 
Des  Moines  Branch,  etc..  Bank  v.  Van,  12- 

523.    Appear.,  4,   21.     Grig.  Not,  21,  84. 

(at,  14-238;  18-^6;  19-88,  84;  22-825;  29- 

509 ;  84-490.    Dist ,  23-76. ) 
Des  Moines  County,  Cook  v.,  70-171. 
—  V.  Harker,  84-84.    Lim.   of  Ac,   5,  6. 

(Cit ,  88-526 ;  89-216 ;  40-245.    Dist.,  44-869.) 

Mun.  Corp.,  5.    Schools,  194,  195. 
V.  Hinkley,  62-687.    Assignt,  51, 53,  54, 

60.  61.    Ev.,  724.    Garnishment,  22,  34. 
Lauman  v.,  29-310. 


Des  Moines  Gtas  Ck>.  ▼.  Charter  Oak  L.  Ins. 
Co.,  51-705. 

V.   Des  Moines,   44-505.     Injunc,  40. 

Mun.  Ck)rp.,  54,  55,  749.    (at,  54-569;  60- 
567.) 

V.   West,  44-23.    Att'y,   136.    Parties, 

151.    Receivers,  4,  12,  13. 

Y. ,  50-16.    Corp.,  127,  149.    (Dist., 


55-73.) 
Des  Moines,  L  Sc  M.  R.  Ck>.,  Todhunter  v., 

58-205. 
Des  Moines  Ins.  Ck>.,  Bankhead  v.,  70-887. 
Des  Moines  Nav.  &  R.  Co.  v.  Carpenter,  27- 

487.    Injunc,  112,  125. 
V,  Cooper,  41-275.    Pub.  Lands,   116, 

116. 

V.  Doran,  4-558.    Grig.  Not,  16. 

Iowa  Homestead  CJo.  v.,  63-285. 

V.  Polk  County,  10-1.    Tax.,  27,  42,  51, 

97.    (Cit,  12-582;  45-455.    Expl.,  41-189.) 
Des  Moines  N.  W.  R.  Co.,  Downing  v.,  68- 

177. 

Winklemans  v.,  62-11. 

Des  Moines,  O.  &  S.  R.  Co.,  Britton  t.,  59- 

540. 

Clanton  v.,  67-850. 

Wilson  v.,  67-509. 

Des  Moines  Valley,  etc,  Ins.  Co.  v.  Hender- 
son,  38-446.    Appeal,   53,   187.    Costs,   1, 

8.  11. 
Des  Moines  Valley  R.  Co.,  (Ik>m8tock  v.,  82- 

876. 
Dubuque  &  S.  C.  R.  Co.  v.,  54-89. 


762 


TASLE  OF  CASES. 


References  are  to  titles  and  sections. 


Des  Moines  Valley  R.  Co.,  Dubuque  &  S.  C. 
R.  Co.  v.,  109  U.  S.,  8S9. 

Oilman  v.,  40-200. 

v.,  41-22. 

v.,  42-495. 

V.  GraflP,  27-99.    Contracts,  49.    Railr., 


6.    (Cit.,  88-256;  49-405.). 

—  HamUton  v.,  86-81. 

—  Leasees  of,  Byers  v.,  21-54. 

—  McDonald  v.,  61-192. 

—  Mahaska  County  R  Co.  v.,  28-437. 

—  Richards  t.,  18-259. 

—  Rose  v.,  39-246. 
— -; — v.,  47-420. 

—  fatten  v.,  29-148. 


Des  Moines,  W.  &  S.  W.  R.  Co.,  Cnmmings 

v.,  86-173. 
Des  Moines  Water  Co.,  Appeal  of,  48-324. 

Mun.  Corp.,  882,  888.    Real  Prop.,  1.    (Fol., 

51-86.)    Tax.,  64,  98,  148,  288.    (Fol.,  51- 

85;  5»-:252.    Cit.,  5^r^l4;  55-^51;  68-888, 

340.) 
Desoelles   v.    Eladmus,  8-51.     Husb.  &W., 

68. 
Deshl^r  v.  Foster,  Mor.,  408.    Appear.    (Cit., 

88-107.) 
Deskin  v.  Qraham,  19-558.  Stamps,  7.  (Fol., 

22-337.    Cit,  30-529.    Qual.,  28-114.) 
Desmond  v.  Brown,  29-58.    Slander  &  L.,  66. 
V.  ,    83-18.    Plead.,    577.    Slander 

&  L.,  89,  58^  88. 
V.  McCarthy,  17-525.    Quo  Warranto,  2. 

(Dist.,  51-67.) 
Desney,  Thomas  v.,  57-58. 
Detrich,  Lewis  v.,  8-216. 
Dettman,  Hecht  v.,  56-679. 

V.  Zimmerman,  53-709.    New  Tr.,  188. 

Detweiler,  Cleveland  v.,  18-299. 
Deyault,  Yost  t.,  8-845. 

v.,  9-60. 

Devendorf  t.   Emerson,    66-698.    Husb.  & 

W.,  90,  113. 
Deyin   t.  Harris,  8  G.  Gr.,   186.    Appeal. 

(Cit.,  16-185 ;  81-180.)    Partnership,  21, 27. 

V.  Hendershott,  82-192.    Convey.,  851, 

854.    (Cit,  88-257;  50-486.)     Mortg.,  105. 
Parties,  64.    Trusts,  188. 

V.  Himer,  29-297.    Convey..  61.    (Cit., 

47-194;  84^192;  69-514.)    Dam.,  170.    (Cit, 
56-142.)    Stat  of  Fr.,  112. 

v.    Ottumwa,    53-461.    Judgts.,    391. 

(at,  65-299.) 

FettingiU  v.,  85-844. 


Devin,  Wilford  v.,  48-559. 

Devine   v.    State,    4-448.    Crim.    L.,    1778. 

(at.,    20-418.)    Ev.,   1200.    (Cit,   21-470.) 

Intox.  Liq.,  86. 
Devitt,  Cain  v.,  8-116. 
Devoe  ▼.  Hall,  60-749.    Appeal,  590. 
Devoran,  Hastings  v.,  7-819. 
Devol,  Moore  v.,  14-112. 
Devore  v.  Adams,  68-886.    Appeal,  860,  870. 

1062. 

Chadwick  v.,  69-4187. 

V.  Ellis,  6^-505.    Easem't,  16. 

Dewein,  Guenther  v.,  11-188. 
Dewell,  Furmanv.,  85-170. 

Lanpher  v.,  56-158. 

Dewey,  Burmeister  v.,  27-468. 

Givans  v.,  47-414. 

V.  Chicago  &  N.  W.  R.  Co.,  81-878.  New 

Tr.,  106.    (at,    89-611;   58-760;   58-350.) 

Raihr.,  540,  569.    (at,  82-149;  37-822;  40- 

295;  69-446.) 

Hugunin  v.,  20-868. 

V.  Life,  60-361.    Contracts,  245.    Stat. 


of  Ft.,  22. 

—  V.  Lins,  57-285.    Lim.  of  Ac.,  74. 

—  Newcomb  v.,  27-881. 

—  V.  Peck,  88-242.  Judgts.,  262.  (at, 
50-115;  51-667;  52-659;  58-846;  65-166; 
67-49.) 

—  V.  Pierce,  69-81.    Appeal,  977. 

—  Tuttle  v.,  44-806. 


Dibol  v.  Minott,  9-408.  Contracts,  588.  (at., 

12-491;  28-259.) 
Dice  V.  Yarnel,  Mor.,  241.    Ev.    (at,  1  G. 

Gr.,  268.) 
Dickeman  v.  Hostetter,  48-682. 
Dicken  v.  Morgan,  54-684.    Bills  &  N.,  428. 
V. ,  59-157.    Exoep.,  69.  Highways, 

57. 
Dickenson  v.  Chase,  Mor.,  492. 
Dickerman  v.  Day,  81HL44.    Bills  &  N.,  839. 

(Cit.,  86-309,  456.)    Interest,  40,  42,  115, 

116. 

V.  Farrell,  59-759.    Fraud.  Conv.,  101. 

V.  Lord,  21-888.    Pay.  &  Disch.,  15. 

V.  Lublens,  70-845.    Appeal,  750. 

V.  Lust,  66-444.    Execu.,  874,  440. 

V.  Miner,  43-508.    Alt  of  Inst.,  30,  31. 

(Cit,  46-516;  58-241;  68-160.)  Suretyship. 

(Fol. ,  46-517.    at,  56-151 ;  69-345 ;  70-201. 

Dist.,  48-551.) 

Ohm  v.,  50-671. 

Dickerson,  Bessinger  v.,  20-260. 


TABLE  OF  CASES. 


763 


References  are  to  titles  and  sections. 


Dickerson  V.  Daniels,  1Sh598.    Agency.   (Cit., 

80-378.) 

V.  Davis,  12-853.    Ackgt.,  10. 

Epps  v.,  85-301. 

Holland  v.,  41-867. 

HoUoweU  v.,  48-569. 

Journey  v.,  21-808. 

Laird  v.,  40-665. 

Peoria  F.  &  M.  Ins.  Co.  v.,  29-»8. 

Peoria  M.  &  F.  Ins.  Co.  v.,  28-274. 

V.  Shelby,  2  G.  Gr.,  460.    Officers,  175. 

(Cit.,  58-86.) 

Stanberry  v.,  85-498. 

Thompson  v.,  22-360. 

Waldron  v. ,  52-171. 

Williams  v.,  66-105. 

V.  Yetzer,  58-681.    Tax.,  45,  46.    (Cit, 

54-657.) 
Dickey  V.  Brown,  56-426.    Interest,  61.  (Cit., 

67-60.) 

Greer  v.,  58-755. 

V.  Harmon,  26-501.    Appeal,  195,  967. 

(Cit.,  52-720;  55-594.) 

Hoffman  v.,  54-135. 

V.  Lyon,  19-544.    Notice,  85,  42.    (Cit., 

2(V-151;    21-54;    80-890;    81-287;    88-656.) 

Vendors,  14. 
T.  Polk  County,  58-287.    Tax.,  885,  886, 

858,854.    (Dist.,  68-640.) 

Thorpe  v.,  51-676. 

United  States  v.,  Mor.,  412. 

Dickie,  State  v.,  47-629. 
Dickinson,  Hosleton  v.,  51-244. 

V.  Hughes,  87-160.    Guardianship,  48. 

Reidv.,  87-56. 

Taylor  v.,  15-488. 

V.  White,  64-708.    Mortg.,  145,  146. 

Dickinson  County,  Miller  v.,  68-102. 

V.  Mississippi  Valley  Ins.  Co.,   41-286. 

Agency,  55,  56.    (Cit.,  61-215;  65-458.) 
Dicks  V.  Hatch,  10-380.  Courts,  59.    Jurisd., 

21.    (FoL,    51-805.    Cit.,    30-284;   82-529; 

84-245;  40-869;  51-48,  697 ;  59^448 ;  66-262. 

Dist.,  1^-887.)    J.  P.,  306.     (Cit.,  70-683.) 
Dickson  v.   Chom,  6-19.    Equity,  214,  215. 

(Cit.,    18-619;    87-829.)    Homestead,    174. 

(Cit.,  11-878;  14-389.) 
V.  Harris,  60-727.    Bills  &N.,  80.    Ev., 

718. 

Smith  v.,  58-444. 

Diddy  ▼.  Risser,  55-699.    Execu.,  415.  Mech. 

Lien,  187.    Mortg.,  464,  466.   (QuaL,  6-730. 

Dist.,  61-466.) 


Dieffenbach,  State  v.,  47-638. 

Diehl,  Dubuque  &  D.  R.  Co.  v.,  64-635. 

V.  Miller,  56-313.    Est.  of  Dec.,  461. 

Votaw  v.,  62-676. 

Dierks  v.  Walrod,  66-854.    Mech.  Lien,  110. 
Dierkson  v.  Cass  County  Mill,  etc.,  Co.,  42- 

88.    Bailm.,  45. 
Dietrick,  Ii^ley  v.,  12-516. 
Dietz  V.  Mock,  47-451.     Equity,  285. 

State  v.,  67-220. 

Wisehart  v.,  67-121. 

Dignon,  Fleischer  v.,  58-288. 

Dilger  v.  Palmer,  60-117.    Homestead,  196. 

(Dist,  62-279.)    Stat.,  25.    (at,  66-414.) 
Dill,  Cover  v.,  8-887. 
Dillard,  State  v.,  52-748. 

v.,  52-749. 

DiUey  v.  Nusum,  17-238.     Appeal.    (Cit ,  20- 

43.)    J.  P.,  58.    (Cit,  29-103;  82-160;  35- 

380.) 
DiUon  V.  Allen,  46-299.    Conti-acts,  294,  371, 

875.    (Cit,  48-17;  64-100.)    Crim.  L.,  728. 

Cook  v.,  9-407. 

Cooper  v.,  56-867. 

Ely  v.,  21-47. 

DUlrance,  Connolly  v.,  50-92. 

Dilts  V.  Zeigler,  1  G.   Gr.,    164.    Time,    8. 

(Dist,  4-489.) 
Diltz  V.  Chambers,  2  G.  Gr.,  479.    Grig.  Not., 

60.    (at,  6-79;  21-818;  27-467.) 

Graft  v.,  2  G.  Gr.,  570. 

Dimmick  v.  Council  Bluffs  &  St.  L.  R.  Co., 

03-687.    (S.  C,  62-409.)    Raih-.,   198,  215, 

216.    Trespass,  16. 
V. ,62^09.    Raihr..  216,  222.    (Cit, 

64-756.) 
V.  Hinkley,  57-757.    lim.  of  Ac,  281. 

Mech.  lien,  96. 
Dingee,  State  v.,  17-282. 
Dingeman,  Gilman  v.,  49-308. 
Dingman,  Fuller  v.,  41-506. 
Dinning  v.  Dement,  54-156.    Appeal,  859. 
Dinwiddle  v.  Roberts,  1  G.  Gr.,  868.    Equity, 

274.    (Cit,  1-16.)    Injunc,  16. 
Directors,  Smith  t.,  40-518. 
Dishon  v.   Smith,   10-212.    Const.   L,   288. 

Crim.  L.,  558.    Elections,  2,  8,  81,  88,  87, 

38,  42.    (Fol.,  56-398.     Cit,  82-501 ;  87-81 ; 

41-127,  129.)    Mun.  Corp.,  792.    Stat.,  18, 

92.     (Cit,  28-685;  80-859;  43-430;  4^164; 

65-500;  69^179.) 
Disque  v.  Wright,  4^-588.     Record.  Acts,  53, 

57.    (Dist.,  62-584.) 


764 


TABLE  OF  CASES. 


Ref erenoeB  are  to  titles  and  sections. 


IWstrict  Court,  Branch  v..  69-240. 

EUenbecker  v.,  69-240. 

Greenan  v.,  69-240. 

Independent  School  Dist.  v.,  48-182. 

Mandercheid  v.,  69-240. 

Pay  son  v.,  269-240. 

Sunberg  v.,  61-597. 

District  Tp,  Allen  v.,  70-484. 

American  Ins.  Co.  v.,  55-606. 

Austin  v.,  51-102. 

V.  Barrett  47-110.    Injunc,  46. 

Bellows  v.,  70-820. 

Benjamin  v.,  56-648. 

Bennett  v.,  58-687. 

V.  Board  of  Directors,  52-287.    Plead., 

915.    Schools,  142. 

v.  Bowman,  55-129.    Mun.  Corp.,  941. 

Boynton  v.,  84-510. 

V.  Brown,  47-25.    Tax.,  81,  251. 

V.  BuUes,  69-526.    Equity,  251.    Refer- 
ence, 4. 

Burton  v.  11-166. 

V.  Calvin,  59-189.    Crim.  Lu,  394. 

Carpenter  v.,  58-885. 

Charnock  v.,  51-70. 

Conner  v.,  35-375. 

V.  County  Judge,  13-250.    Schools,  200. 

Cross  v.,  14-28. 

Curry  v.,  62-102. 

V.   District  Tp,  11-506.    Schools,   166. 

(Cit. ,  80-113.     Dist. ,  27-329. ) 

V. ,  27-323.    Schools,  51, 

V. ,  86-216.    Schools,  15.    (Fol.,  36- 

224.    at.,  41-324.     Dist.,  43-446.)    Words 

&  Phr.,  5. 
V. ,44-512.    (S.C.,  52-73.)    Parties, 

180,    248-4.    Plead.,    690,    732,    747,    889. 

(at.,  50-324;  63-683.) 
V. ,  45-104.    Jurisd.,  38.    Schools, 

11,  12.    (Cit,  45-893.) 

V. ,  47-183.    Schools,  168. 

V. ,  49-231.    Schools,  122. 

V.  - — ,  62-73.     Parties,    171.    Schools, 

22,  60. 

V. ,  62-153.    Schools,  146. 

V. ,  58-667.    Schools,  24. 

V. ,  54-115.     Injunc,  8,   119,  144. 

Jurisd.,  19.    Schools,  179. 
V. ,  56-85.  Mun. Corp.,  189.  Schools, 

189,  170.    (Cit.,  67-412.)    Tax.,  348,  349. 

V. ,  62-30.    Lim.  of  Ac,  1,  183. 

——  V. ,  62-62.    Sciiools,  167. 

V. ,  64-286.  Arbitr.,  51.  Schools,  10. 


District  T*p  t.  Dubuque,  7-262.  Const.  L., 
292.  (at.,  4^211.)  Schools,  2.  (at.,  9-176; 
24-271.)  Stat,  46.  (Cit,  14r-89;  39-251; 
40-64;  43-430:  65-414.) 

Dubuque  Female  College  v.,  13-555. 

Eastman  v.,  21-590. 

v.,  40-488. 

Fallon  v.,  51-206. 

V.  Floete,  59-109.    Schools,  26,  28. 

Fort  Dodge  aty  School   Dist.  t.,   15- 


434. 


v.,  17-85. 


—  V.  French,  40-601.  Appeal,  188.  lim. 
of  Ac,  102.  (at,  48-558:  46-667;  5^76; 
70-37.) 

—  Gambrell  v.,  54-417. 

—  V.  Hardenbrook,  40-130.    Schools,  105. 

—  Herrington  v.,  47-11. 

—  HuU  v.,  41-494. 

—  V.  Independent  Dist,  34-^306.  Schools, 
40,55. 

—  V. ,  86-220.     Schools,  49. 

—  V. ,  41-30.     Schools,  6,  88.     (at, 

53-668.) 

—  V. ,  60-141.    Schools,  17, 

—  V.   ,    63-188.      Appeal,    884,    918. 

Estop.,    80.      Judgts.,    ^1.      Jurisd.,    7. 
Schools,  21. 

—  V. ,  69-88.      Appeal,  973.     Estop., 


Judgt43.,  288.     Lim.  of  Ac,  43. 

—  Independent  Dist.  v.,  44-201. 

—  Lane  v.,  58-462. 

—  Large  v.,  68-668. 

—  V.  McCDord,  54-346.    Officers,  21,  68. 

—  Manning  v.,  28-332. 

—  Monticello  Bank  v.,  51-850. 

—  Moore  v.,  28-426. 

—  V.  Moore,  89-605.    Tax.,  215.    (at,  67- 


260.) 


—  V.   Moorehead,  48-466.     Fixtures,   13. 
(at,  70-688.)    Replevin,  50. 

—  V.  Moorehead,  51-99.    Ev.,  116. 

—  V.  Morton,  37-650.    Officers,  110.    (Fol., 


40-131.  Cit.,  39-11.)  Schools,  72,  106. 
(at,  69-51.) 

—  Place  v.,  56-573. 

—  Potter  v.,  40-369. 

—  V.  Rankin,  70-65.  Arbitr.,  9,  12,  82. 
Mun.  Corp.,  37. 

—  Shepherd  v.,  22-695. 

—  v.  Smith,  39-9.  Appeal,  806.  Con- 
tracts, 509.  Officers,  111.  ^oL,  40-181.) 
Schools,  107. 


TABLE  OF  CASES. 


765 


Bef  eiences  are  to  titles  and  sections. 


District  Tp,  Smith  v.,  42-522. 

State  ex  rel.  v.,  11-156. 

Stevenson  v.,  35-462. 

Taylor  v.,  25-447. 

v.,  26-281. 

Templin  v.,  86-411. 

V.  Thomas,  5d-50.    Schools,  54. 

Vance  v. ,  23-408. 

V,  White,  42-608.    Default,  46.    Equity, 

207.    Judgts.,  167,  168,  441.    (at.,  48-605; 

68-518.)    Plead.,  831.    (at.,  45-159.) 

Winspear  v.,  37-542. 

Wormley  v.,  43-685. 

v.,  45-666. 


Ditton,  State  v.,  48-677. 

Ditzler,  Wright  v.,  54-620. 

Dively  v.  Cedar  Falls,  21-565.  (S.  C,  27- 
227.)  Mun.  Corp.,  81,  107,  128.  (Cit.,  42- 
818;  59-100;  62-23.)  Prac.,  67.  Stat, 
132. 

V. ,  27-227.     Const.  L.,  403.    Ev., 

1805.  Mun.  Corp.,  38,  108,  109,  157,  158. 
(Cit.,  36-404;  49-65;  51-395.  Dist.,  34^213.) 
Prac.,  145.   (Dist,  51-264.) 

DivUbis,  Whitmore  v.,  10-68. 

Dixon  T.  Brophey,  29-460.  Default,  44.  J. 
P.,  282,  283. 

T.  Chicago,  R.  I.  &  P.  R.  Co.,  64-531. 

Carr.,  23. 

V.  Dixon,  19-512.  Plead.,  267,  331.  (Cit., 

40-582.) 

V.  Graham,  16-310.    Equity,  206.  (at., 

20-485;  28-499.) 

Molony  v.,  65-134 

Rickner  v.,  2G.  Or.,  591. 

V.  State,  4  G.  Gr.,  881.    Grim.  L.,  900, 

1147.    (Cit.,  1-170;  7-17.    Dist.,  1-173.) 

V. ,  &-416.     Appeal,  298.   Crim.  L., 

855,  1084,  1241.  (Cit.,  6-388;  10-104,  180; 
17-9.)    Lim.  of  Ac,  217. 

V.  Stewart,  33-125.  Ev.,  108.  Instruc- 
tions, 37,  133,  219.  (at.,  42-67.)  Slander 
&  L.,  64.    (CU,  45-641 ;  68-402.) 

Doan,  Melhop  v.,  36-680. 

v.    Metcalf,  46-120.      Partition,   2.  9. 

Waters,  89. 

Doaoe  v.  Garretson,  24-351.  Chat  Mortg., 
182.  (at,  58-415;  59-562.)  Ev.,  495.  Gar- 
nishment, 54.  Landl.  &  T.,  113.  Cit,  32- 
550.) 

Melhop  v.,  81-397. 

Dobbins,  ChUds  v.,  55-206. 

v.,  61-109. 


Dobbins   v.    Lusch,    5a-304.      Appeal,    673. 

Execu.,  401.     Landl.  &  T.,  76,  91.    (Cit., 

59-122;  64-86.) 

Martin  v.,  32-594. 

V.  Parker,  46-357.     Bills  &  N.,  57. 

Reese  v.,  51-282. 

Dobson  v.  Dobeon,  80-410.     Est.  of  Dec., 

371. 
Dockstader,  State  v.,  42-486. 
Docterman   v.    Webster,    16-522.     Appeal. 

(Cit,  15-513;  19-567;  23-489;  81-452.) 
Dodds  V.  Dodds,  23-806.    Est.  of  Dec.,  284. 

V. ,  26-311.    Homestead,  286. 

Dodge  V.  Burlington,  C.  R.  &  M.  R.  Co.,  84- 

276.     Raih-.,  286,  684.    (Cit,  87-268,  322; 

38-122;'    41-281;    44-238;    49-473;    55-36. 

Dist,  38-126,  297;  42-446.) 
V.  Council  Bluflfs,  57-560.    Corp.,  87-40. 

Mun.  Corp.,  48,  49,  72,  327,  726,  744. 
Johnson  v.,  19-106. 


Dodson,  Waynant  v.,  12-22. 

Doe  V.  aark,  42-123.     Equity,  97.    Est.  of 

Dec,  97.    Fraud.  Conv.,  160. 

V.  Iowa  R.  Land  Co.,  54-657.    Tax.,  47. 

State  v.,  50-541.  * 

Doering,  State  v.,  48-650. 

Doerr,  Ritter  v.,  25-121. 

Doggett,  Drain  v.,  41-682. 

V.  Illinois  Cent  R.  Co.,  34-284;   Carr., 

160.    (Fol.,  52-331.    Cit.  38-297;  61-558.) 
Doheney ,  Gower  v. ,  38-36. 
Doherty,  Fox  v.,  30-334. 
Doill  V.  Boulton,  45-704. 
Dolan,  Browne  v.,  68-645. 

v.  Jean,  35-413.    Instructions,  95. 

Dollarhide  v.  Board  of  Commissioners,  1  G. 

Gr.,  158.     Ev.,  893,  894.     (Cit.,  86-319.) 
V.  United  States,  Mor.,  233.    Crim.  L., 

951.    (Cit,  18-456.) 
Dolton  V.  Nelson,  3  Dillon,  469.   Est.  of  Dec., 

6,234. 
Dolvin,  Copper  v.,  68-767. 
Domestic  Sewing  Machine  Co.  v.  Webster, 

47-357.    Ev.,  685.    Suretyship,  14. 
Donaghue,  McDonald  v.,  30-568. 
Donahey,  Mitchell  v.,  62-376. 
Donaho  v.  Smith,  50-2ia     Equity,  142. 
Donahoo,  Jones  v.,  Mor.,  493; 
Donahue  v.   Lannan,  70-73.    Appeal,    459. 

Real  Prop.,  21. 
V.  McCosh,  70-738.    Appeal,  727.    Part- 
nership, 194,  195.  * 
Phinney  v.,  67-192. 


766 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Donahue  v.  Prosser,  10-276.  Plead.,  580. 
Sales,  150,  107. 

V.  Wagner,  68-358.    BUls  &  N.,  88,  461. 

Donald  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  44- 
m.    Railr.,814.    (Cit.,  65-642.) 

V. ,   52-411.      Actions,  9.      Railr., 

221,314,828.    (Cit.,  57-202,  409;  70-109.) 

Donaldson,  Curl  v.,  53-291. 

Lathrop  v.,  22-234. 

Love  v.,  63-681. 

V.  Mississippi  &  M.  R.  Co.,  18-280.  Ac- 
tions, 84.  Appeals.  (Cit.,  28-593;  30-440; 
31-180.)  Dam.,  50,  214,  224,  237.  (Qt., 
20-215;  24-551;  86-460,  468;  39-255,  692; 
62-494.)  Ev.,  88,  1232.  (Cit.,  42-392;  67- 
60.)  Negl.,  72.  (Cit,  19-28:  24-559;  29-40, 
47,  58;  32-149;  33-50;  37-822;  38-280,  297; 
45-664;  69-419.) 

WiUiams  v.,  8-108. 


Donehey,  State  v.,  8-396. 

Donican  v.  Mulry,  69-683.    Arbitr.,  10. 

Doniphan  v.  Street,  17-317.     Appeal.    (Cit., 

22-238;  33-812;  40-683.)    Equity,  74.  (Cit., 

17-490.)    Plead.,  2.    (Cit.,  23-593;  24-490.) 
Donneker,  State  v.,  40-340. 
Donnel  v.  United  States,  Mor.,  141.      Crim. 

L.,  1051. 
Donnell  v.  Braden,  70-551.    Appeal,  1100. 

Ev.,  993,  1022,  1042. 

State  v.,  11-452. 

Donnelly  v.  Cedai'  Rapids  Lis.  Co.,  70-693. 

Lisurance,  77,  78,  227. 
V.  Johnson  County,  7-419.    Crim.  L., 

1736. 

KeUey  v.,  29-70. 

V.  Rusch,  15-99.    Mortg.,  832.    (Qt.,  32- 


77;  55-256.) 

State  v.,  69-705. 

Donnely,  In  re  Will  of,  68-126.     Appeal, 

556,907.    Wills,  48,  61. 
Donner  v.  Redenbaugh,  61-269.    Homestead, 

111,  139.    Spec.   Perf.,  82.     (Cit,  66^-669.) 

Vendors,  57,  110. 
Donovan,  Oilman  v.,  53-362. 

v.,  59-,76. 

V.  Hayes,  62-36.    Appeal,  697.     (Cit, 


6(^-279.) 

State  v.,  41-587. 

v.,  61-278. 

v.,  61-869. 

Don  worth  v.  CkK>lbaugh,  5-300.    Corp.,  189, 

191. 
Doogan  V.  Elliott,  48-842.    Est  of  Dec.,  448. 


Dooley,  Inghram  v.,  Mor.,  28. 

Doolittle  V.  Bridgeman,  1 0.  Or.,  265.  Equity, 
259.    Pub.  Lands,    (at,  1-29;  3-885.) 

Cornell  v..  2  O.  Or.,  885. 

V.  Greene,  32-128.    Plead.,  4,  468. 

V.  Harrington,  Mor.,  226.  Pub.  Lands,  17. 

Huner  v.,  3  G.  Or.,  76. 

Poindexter  v.,  54-52. 

V.  Shelton,  1  O.  Or.,  271.    Appeal,  27. 

(at,  6-3.)    Jurisd.,  174. 

V.  ,   1  G.  Or.,  272.    Appeal,  987. 

(Cit,  4  O.  Or.,  426;  &-257;  69-410.) 

Visek  v.,  69-602. 

Doran,  Alexander  v.,  13-288. 

V.  Davis,  43-86.    Jurisd.,  67. 

Des  Moines  Nav.  &  R.  Co.  v.,  4-558. 

Hall  v.,  6-488. 

v.,  13-368. 

Hesser  v.,  41-468. 

Warner  v.,  80-521. 

Dorcey  v.  Patterson,  7-420.  Plead.,  790. 
(Cit,  13-808;  14-264;  18-293;  25-878.)  Tres- 
pass,   (at ,  8-76 ;  11-478. ) 

Dorgan,  Blake  v.,  1  O.  Or.,  687. 

v.,  1  O.  Or.,  647. 

Dormoy  v.  Elnower,  65-722.    Arbitr.,  28. 

Dorothy  V.  Hicks,  68-240.  Plead.,  401.  Sure- 
tyship, 117. 

Dorr  V.  Burkett,  28-587. 

Des  Moines  v.,  81-89. 

Iowa  Seed  Co.  v.,  70-481. 

V.  Stockdale,  19-269.    Est  of  Dec.,  108. 

(at.,  41-585.) 

Dorsey  v.  Lang  worthy,  8  G.  Or.,  841.  Con- 
tracts, 870. 

Dosh,  Besore  v.,  48-211. 

Dostal  V.  McCaddon,  85-^18.  Fixtures,  10, 
11. 

Dotson,  Harper  v.,  43-282. 

Dott,  Hakes  v.,  54^17. 

Doty  V.  Chase,  45-710. 

McBride  v.,  23-122. 

Otto  v.,  61-28. 

Doud,  Bellamy  v.,  11-285. 

V.  Meighan,  51-701. 

V.  Waller,  48-638.    Suretyship,  148. 

V.  Wright,    22-886.    J.  P.,  191.     (Cit, 

8(^29.) 

Douge,  Whittey  v.,  9-597. 

Dougherty,  Baldwin  v.,  89-50. 

Craig  v.,  28-695. 

V.  Deeney,  41-19.    (S.  C,  45-448.)    Bills 

&N.,  159.    Ev.,  1059. 


TABLE  OF  CASES. 


767 


References  are  to  titles  and  sections. 


Dougherty  v.  Deeney,  45-448.     Bills  &  N., 

446.    Ev.,  873. 

First  Nat.  Bank  v.,  29-260. 

V.  Hughes,  3  G.  Or.,  92.    Bills  &  N.,  5. 

(at,  18-541.) 

V.  McManus,  8(MI57,    Judgts.,  14.  (Cit, 

87-559.)  •  Jurisd.,   119,    (Qt.,   42-342;  55- 

334;  59-535;  67-547.)    J.  P.,  66. 

Olive  v.,  3  G.  Gr.,  371, 

V.  Posegate,  3-88.    Bailm.,  36.    Ev.,  90. 

(at.,  8-112;  9-68.) 

Robb  v.,  14r-379. 

State  v.,  32-261. 

v.,  70-439. 

V.  Stewart,  43-648.    Arbitr.,  61.     Ev., 


504. 
Doughty    V.    Paige,    48-483.    Agency,    95. 

Att'y,  78.    ContrsLCta,  410.    Officers,  178. 

Smith  v.,  43-680. 

Douglas,  Bernard  v.,  10-370. 

Camp  v.,  10-586. 

Cox  v.,  12-185. 

Plummer  v.,  14-69. 

Douglass  V.  Bishop,  27-214.    Mortg.,  338, 482, 

488.    (Cit.,  47-571;  62-665.)    Plead.,  20. 
V.  Douglass,  31-421.   Divorce,  16.   (Dist., 

43-537.) 

Eason  v.,  55-390. 

v.  Kessler,  57-63.    Guardianship,  11. 

V.  Langdon,  29-245.     Default.  23. 

V.  Matheny,  35-112.    Plead.,  537.    (at., 

35-268.) 

V.  Matting,  29^98.    Bills  &  N.,  382. 

(at.,   33-162;  51-278;    5^-871.)    Crim.  L., 
489. 

State  v.,  1  G.  Gr.,  550. 

v.,  7-41. 

V.   Tullock,   34-262.    Tax.,  846.    (at., 

39-505;  41-382;  56-749;  58-506,  620.) 

Doulon  V.  dlinton,  83-897.  Appeal.  (Cit., 
39-438.)  Mun.  Corp..  667,  668.  (Cit.,  39- 
515;  5a-440.) 

Dove  V.  Independent  School  Dist.,  41-689. 
Appeal,  555, 1013.  Const.  L.,  89.  Schools, 
5,  133,  134.    (Cit.,  56-479;  59-622.) 

Dow,  Standish  v.,  21-868. 

Dowdell  V.  Wilcox,  58-199. 

V.  ,  64-721.    Ev.,  1196.    New  Tr., 

77.    Prac.,  102. 

Dowe,  State  v.,  27-273. 

Dowellv.  Burlington,  C.  R.  &  N.  R.  Co.,  62- 

629.    Est  of  Dec,  70.    Raihr.,  550.    (Cit., 

64-655;  6^162.) 


Downard  v.  Crenshaw,  49-296.  Execu.,  98, 
95,  252,  297.  (at,  61-884;  57-496.  Dist., 
51-285.) 

V.   Groff,  40-597.     Convey.,  295,  318. 

(Cit,  56-680;  67-613.)    Landl.  &  T.,  89,  90. 

Downer,  Abbott  v.,  54-687. 

Downey,  Nixon  v.,  42-78. 

v.,  49-166. 


V.  Wapello  County,  21-604. 

Downing,  Briggs  v.,  48-550. 

V.  Chicago,   R.   I.  &  P.   R.  Co.,  48-96. 

Dam.,   114.    Raih-.,   324,  826,  380.    (at, 

65-641;  66-547.) 
V.  Des  Moines  N.  W.  R.  Co.,  63-177. 

Raih:.,  269. 

Dupont  v.,  6-172. 

V.   Gibson,  53-517.      Bills   &    N.,  405. 


(at,  61-576;  68-226.) 

—  V.  Harmon,  13-585.  Appeal,  199.  (at, 
14-541;  15-602;  18-537;  19-849 ^  27-818, 
865 ;  31-476.)    Default,  105. 

—  Sheppard  v.,  14-597. 


Downs,  Dee  v.,  50-810. 

v.,  57-589. 

Hunt  v.,  50-696. 

McGrew  v.,  67-687. 


Dows,  atizens'  Bank  v.,  68-460. 

Lombard  v.,  66-248. 

V.  Morse,  62-281.    (Contracts,  53.    (at, 

63-597.)    Sales,  26,  44.  i 

MuUer  v.,  94  U.  S.,  444. 

Van  Sandt  v.,  63-594. 

Doyle,  Fowler  v.,  16-534. 

V.  McGuure,  38-410.    Conf.  of  L.,  1,  2. 

Fraud.  Conv.,  60.  (at,  49-386;  59-337. 
Dist.,  49-891.)  Husb.  &  W.,  41.  (Cit,  59- 
337.) 

V.  Reilly,  18-108.    Judgts.,  280.    (at, 

47-671;  67-49.  Expl.,  39-679.)  Refer- 
ence, 16. 

V.  Rutledge,  22-552.    Contracts,  72,  78. 

Ryan  v.,  31-53. 


Drady  v.  Des  Moines  &  Ft.  D.  R.  Co.,  67- 
898.  Ck>nst.  L.,  191.  Mun.  Corp.,  430, 
437.    (Cit,  60-748;  61-590;  70-109.) 

Drain  v.  Doggett,  41-682.  Agency,  71.  (Cit, 
69-194.)    Att'y,  15.    (at,  68-688.) 

V.  Mickel,  &-438.    Assignt,  120.    (at, 

11-145.) 

Drake  v.  Achison,  4G.  Gr.,  297.  Jurisd.,  85. 
J.  P.,  258. 

V.  Board  of  Trustees,  11-54.    Corp.,  4. 

(at,  64-223.) 


768 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Drake  v.  Buck,  8&-473.    Appeal.    (Cit.,  41- 

289.)    Garnishment,  98. 

Centerville  v.,  58-564. 

V.  Chicago,  R.  I.  &  P.   R.  Co.,  63-809. 

Bam.,  52,   141,   142.     (Cit.,   70-168,   170.) 

Lim.  of  Ac,  94.    Nuisances,  28, 24.    Railr., 

140,  191,  274. 
V.  ,    70-69.    Agency,    9.    Appeal, 


973.    Ev.,  886.    Landl.  &  T.,  30.    RaUr., 
191,  274.    Watere,  70. 

—  Dayton  v.,  64-714. 

—  Eldred  v.,  4a-569. 

—  V.  Hager,  10-556.    Attach.,  29.    (Cit., 
25-455.) 

—  Y.    Hanshaw,    47-291.     Jurisd.,    195. 


Minors,  18.     (at.,  55-669.) 

—  Harper  v..  14-688. 
v.,  15-157. 

—  V.    Hill,    58-87.    Contracts,    480,  612. 


Partnership,  86.    Pay.  &  Disch.,  62,  95. 
—  V.   Lowry,   14-125.    Interest,  98,   164. 


(Cit.,  32-419.    Expl.,  25-58.) 

—  Luther  v.,  21-92. 

—  V.  Moore,  66-58.    Homestead,   10-110. 
(Cit,  69-176.)    Partnership,  158,  154,  156. 

—  Sax  v.,  69-760. 

—  V.  Smythe,  44-410.    Appeal,  642,  950. 
— '  V.  Vorse,  42-658. 

—  V. ,  52-417.    Judgts.,  865. 


Whisler  v.,  35-108. 

V.  Wise,  86-476.    Convey.,  217. 


Draper  t.  Andrews,  49-687.    Fraud.    Con  v., 

10. 
V.  Ellis,  12-816.    Plead.,  902.    (Cit.,  27- 

262;  81-546.)    Replevin,  6,  69. 
V.  Rice,  56-114.    Agency,  67,  230.    Ev., 


707. 


V.  Taylor,  47-407.      Appeal,   614,  618. 

(Cit.,  6^244.) 
Drath  v.  Deitz,  15-436.  Appeal,  392.  Judgts., 

131. 
Dratt,  McNamara  v.,  33-885. 

v.,  40-413. 

Drebilbis,  Green  v.,  1  G.  Gr.,  552. 

Hutton  v.,  2  G.  Gr.,  593. 

Drefahl  v.  Tuttle,  42-177.    Appeal,  210,  943, 

986.    (Cit.,  55-736.)    Estop.,  91.    Judgts., 

467,  468.    (Cit.,  52-191.)    Suretyship,  126. 

(Cit.,  58-54.     Expl.,  58-23.) 
Dreher  v.  Iowa  Southwestern  R.  Co.,  59-599. 

Prac.,  144.    Railr.,  155,  197. 
Drenan,  Stratton  v.,  58-571. 
Drennan  v.  Graham,  67-161. 


Drennan,  Sully  v.,  118  U.  S.,  287. 

Drennon,  See  vers  v.,  29-225. 

Dresden,  Myers  v.,  ^)-660. 

Dressell,  Keokuk  v.,  47-597. 

Dressen  v.  Brameier,  56-756.    Corp.,  71. 

Drew,  Lamb  v.,  2(V-15, 

DrisgoU  v.  Independent  School  Dist.,  61-426. 
Contracts,  90.    Mun.  Corp.,  77. 

State  v.,  44-«5. 

Drorbaugh,  Jayne  v.,  68-711. 

Druff,  West  v.,  55-885. 

Drumb  v.  Keen,  47-435.  Actions,  31.  Ap- 
peal, 910.  HabeaBCorpus,25,80,  32.  (Cit., 
56-290 ;  57-387 ;  61-201 ;  64-78.)  Parent  & 
Ch.,  4.     (Cit.,  64-73.) 

Drummond  v.  Couse,  89-442.  Fraud.  Con  v., 
16.  204,  208.    (Cit.,  48-300;  55^6.) 

V.  Irish,  52-41.    Costs,  17,  88.    Marriage, 

16,  18. 

V.  Stewart,  8-841.    Attach.,  40.  268, 272. 

(Expl.,  14^198.)    Ev.,  499. 

Drury,  Perry  v.,  56-60. 

Dry  den  v.  Adams,  29-195.  Garnishment, 
144. 

Brewster  v.,  58-657. 

V.  Wyllis,  51-584.  (S.  C,  53-890.)  Ap- 
peal, 84,  83.  (Dist.,  64-594.)  Judgts.,  218, 
228.     (Cit.,  67-815.) 

V. ,  58-390.    Appeal,  988. 

V. ,  54-667.    Courts,  158. 


Du  Boise  v.  Babcock,  42-288.    Officers,  223. 

Orig.  Not.,  55. 
V.  Bloom,  38-512.    Execu.,40,  44.   (Cit., 

59-478.)    Stat.,  94,  114. 
Dubois  V.  Dubois,  54r-216.    Agency,  184. 

State  V  ,  54-863. 

Dubuque,  Amy  v.,  98  U.  S.,  470. 

Auer  v;,  65-650. 

V.   Benson,  23-248.     Mun.   Corp.,  848. 

(Cit.,  24-242;  35-96.) 

Bl^kev.,2-492. 

v.,  13-66. 

Bowdish  v.,  88-841. 

Bush  v.,  69-288. 

Carter  v.,  85-416. 

V.   Chicago,  D.  &  M.    R.  Co.,  47-196. 

Const.  L.,  119,  231,  394.     Tax.,  5,  166,  168. 

(Fol.,  51-456.     Cit.,  64-148.) 

V.  Clayton  County,  3  G.  Gr.,  604. 

Coates  v.,  68-550. 

CoUins  v.,  29-597. 

Conklin  v.,  54-571. 

Davis  v.,  20-458. 


TABLE  OF  CASES. 


769 


Kef  erenoes  are  to  titles  and  sections. 


Dubuque,  District  Tp  v.,  7-262. 

Dubuque  &  S.  C.  R.  Co.  v.,  17-120. 

Dubuque  Wood,  etc.,  Ass'n  v.,  30-176. 

Duffy  v.,6»-171. 

Dunlieth  &  Dubuque  Bridge  Co.  v     32- 

427. 

Frith  v.,  46-406. 

Gelpcke  v.,  1  WaU.,  175. 

v.,  1  WaU.,  220. 

German  Theological  School  t.,  64-736. 

Hamilton  v.,  50-218. 

V.  Harrison,  84-163.    Mun.  Corp.,  .^S. 

Stat.,  164.    (at.,  37-84;  41-614.) 

Hepmon  v.,  62-718. 

V.  Illinois  Cent.  R.  Co.,  30-56.     Const. 

L.,  119,  229, 248,  834.  (Qt.,  62-620;  63-736.) 
Mun.  Corp.,  68,  567,  572.  (at.,  39-178;  41- 
139,141.  Dist,  47-199.)  Railr.  (Cit.,  51- 
188.)  Stare  Decisis,  5,  6.  Tax.,  125,  161, 
167,298.    (Cit.,  61-815.) 

Langworthy  v.,  18-86. 

v.,  16-271. 

V.  M^oney,  9-450.    Convey.,  249,  250. 

(at.,  80-100.)  Dedication,  61,  77.  High- 
ways, 1.  (at,  63-445.)  Mun.  Corp.,  358, 
370.  (at,  9-468;  18-864;  23-248;  24^243; 
32-68,  852;  85-97;  64-671.) 

Manderschid  v.,  25-108. 

v.,  21^7a 

Middleton  Savings  Bank  v.,  15-394. 

v.,  1^-467. 

V.   MiUer,    11-583.    Landl.   &   T.,    75. 

Mun.  Corp.,  811.  (Cit,  15-401;  31-652.) 
Tender,  85. 

Morgan  v.,  28-575. 

Neumeister  v.,  47-465. 

V.  Northwestern  L.  Ins.  Co.,  29-9.  Tax., 

145.    (at,  31-105.) 

O'Hare  v.,  22-144. 

O'LaughUn  v.,  42-589. 

v.,  52-746. 

Porter  v.,  20-440. 

Ragatz  v.,  4-843. 

V.  Rebman,  1-444.    Certiorari,  9.   Crim. 

L.,  1777.    (at,  2-94.)    J.  P.,  147,  148. 

Roche  v.,  42-250. 

Simplot  v.,  49-680. 

v.,  56-689. 

Stange  v.,  62-«)8. 

V.  Stout,  82-47.  Mun.  Corp.,  21,  22,  317, 

818.    (Cit,  48-144.) 

V.  ,  82-80.    Const  L.,  219.    Mun. 

Corp.,  21,  817.    (Cit,  45-209,  211 ;  48-144.) 
Vou  U  — 49 


Dubuque,  Waller  v.,  69-541. 

v.  Wooton,  28-571.    Mun.  Corp.,  562, 

725,  740.     (Cit,  42-254,  664;  45-89;  60-82.) 

Dubuque  &  D.  R.  Co.  v.  DielU,  64-6a'5. 
Const  L.,  874.    RaUr.,  207. 

Nichols  v.,  68-732. 

Dubuque  &  P.  R.  Co.,  Bank  of  Old  Domin- 
ion v.,  8-277. 

V.  Crittenden,  5-514.    RaUr.    (Cit,  6- 

517 ;  27-246.) 

Dubuque  CJounty  v.,  4  G.  Gr.,  It 

Gage  v.,  11-810. 

Henry  v.,  2-28a 

v.,  10-540. 

Kennedy  v.,  2-521. 

V.  Litchfield,  23   Howard,  66.     Pub. 

Lands,  118,  119. 

Preston  v.,  11-15. 

V.  Shmn,  5-516.    Raihr.    (at.,  27-246.) 

V.  Webster  County,  21-285.    Pub.  Lands, 


109.  Tax.,  48.  (at,  29-248;  37-489;  39- 
639;  41-162;  62-226;  67-655.  ExpL,  48- 
324.     Dist. ,  87-489 ;  41-188.) 

Whitbeck  v.,  21-103. 

Dubuque  &  S.  C.  R.  CJo.,  Amsden  v.,  18-132. 

v.,  28-542. 

v.,  32-288. 

Balcom  v.,  21-102. 

Bartlett  v.,  20-188. 

v.  Board  of  Supervisors,  40-16.    Tax., 


342.    (at,  58-387.    Dist.  46-828.) 

—  V.  Des  Moines  Valley  R.  Ck).,  54r^.  (S. 
C,  109  U.  S.,  829.)  Pub.  Lands,  124-127. 
(Cit,  62-385.) 

—  V.  ,  109  U,  S.,   329.    Pub.   Lands, 

124-127,  128,  129. 

—  V.   Dubuque.   17-120.    Const   L.,  283. 


(Cit,  47-201.)    Tax.,  160,  161, 165. 

Francis  v.,  25-60. 

Gear  v.,  20-523. 

Greenleaf  v.,  30-301. 

v.,  88-52. 

Ney  v.,  20-847. 

Richmond  v.,  26-191. 

v.,  83-422. 

v.,  40-264. 

Wood  v.,  28  Fed.  Rep..  910. 

Dubuque  &  S.  W.  R.  Co.,  Fernow  v.,  22-528. 

Fry  v.,  45-416. 

Starry  v.,  61-419. 

Dubuque,  B.  &  M.  R.  Ck>.,  Moffert  v.,  84-4801 

Noel  v.,  44r-298. 

NoU  v.,  32-66b 


770 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Dubuque,  B.  &  M.  R.  Ci)..  Tomlin  v.,  32-106. 
Dubuque  Branch  of  State  Bank.  Hamilton 

v.,  25-693. 

V.  Rhomber^.  37-664.    Injunc,  53. 

Dubuque,  C.  &  M.  R.  Co.,  Kennedy  v..  34-  |  Duflfey,  Quigley  v.,  52-610. 

421.  ;  Duffle,  Bowen  v.,  66-88. 


Duffees   v.  Judd,   48-256.    Animals,  5,   21. 

Ev.,  1230.    Fences,  17. 
V.  Sherman,  48-287.    Courts,  257.    Mun. 

Corp.,  788. 


Dubuque  County,  Blair  v.,  27-181. 

V.  Dubuque  &  P.  R.  Co.,  4  G.  G.  Gr.,  1. 

Const.  L.,  278,  307.  Mun.  Corp.,  861, 
(Overr. ,  13-8ft5.  Cit. ,  5-46 ;  6-303 :  10-168 ; 
26-251;  27-33;  44-599;  66-388.)    State,  8. 

Dunlieth,  etc..  Bridge  Co.  v.,  55-558. 

V.  Koch,   17-229.     Appeal.      (Cit.,  29- 


Hawkeye  Ins.  Co.  v. ,  67-175. 


112.)    Suretyship,  32.     (Cit.,  40-125.) 
—  Meyer  v.,  48-592. 

v.,  49-193. 

V.    Reynolds,    41-454.      Convey.,    119. 


Plead.,  690,  744.    (Cit.,  63-683.) 

—  Rooney  v.,  44-128. 

—  Samuels  v.,  13-536. 

—  Smiths  v.,  1-492. 

—  United  States  ex  rel.  v.,  Mor.,  31. 


Duffield,  Gwynn  v.,  61-64. 

V. ,  66-708. 

Duffus,  Brown  v.,  66-198. 
Duffy,  Clement  v.,  54r-682. 

V.  Dale,  42-215.    J.  P.,  93.    Orig.  Not.. 

54.    Replevin,  64. 
V.  Dubuque,  63-171.    Mun.  Corp.,  637, 


642.  648.     New  Tr.,  100. 
—  State  v.,  15-425. 


Dubuque  Female  CJollege  v.  District  Tp,  13-  | 
556.    Schools,  66.     (Cit..  36-148,  500;   39- 
120;  45-64.) 

Dubuque  Gas,  etc.,  Co.,  Hurley  v.,  8-274. 

Mobley  v.,  11-71. 

Dubuque  Lead,  etc.,  Co.,  Ahern  v.,  4^240. 

Dubuque  Level,  etc..  Mining  Co.,  Stevenson 
v.,  34-577. 

Dubuque  Lumber  Co.,  Lacy  v.,  43-510. 

Dubuque  Mut.  F.  Ins.  Co.,  Keenan  v.,  13- 
375. 

Simeral  v.,  18-819. 

Dubuque  Street  R.  Co.,  Bonce  v.,  53-373. 

liebfritz  v.,  48-709. 

Dubuque  Southwestern  R.  Co.  v.  C^Jedar  Rap- 
ids &  M.  R.  R.  Co.,  66-366.    Pub.  Lands,  97. 

First  Nat.  Bank  v.,  52-378. 

Parker  v.,  84-399. 

Perry  v.,  36-102. 

Dubuque  Western  R.  Co.,  Bailey  v.,  13-97. 

Dubuque  Wood,  etc.,  Ass'n  v.  Dubuque,  30- 
176.  Dam.,  10,  11.  (Cit.,  45-50;  63-449; 
65-94;  69-693.) 

Dudley,  Ingham  v.,  60-16. 

V.  McCord,  65-671.     Ev.,  915. 

V.  Reid,  15-597.    Excep.    (Cit,  19-566; 

23-599.) 

V.  Sautbine,  49-650.    Crim.  L.,  36.     In- 


tox.  liq.,  70,  71. 
Dudman  v.  Earl,  49-37.    Appeal,  14.    (Cit., 
68-161.)    Bills  &N.,  470. 


Dugan  V.  Huijt,  29-447.    Plead.,  208. 

Miller  v.,  36-433. 

Young  v.,  1  G.  Gr.,  152. 

Dujardin,  J.  F.  Sieberling  Co.  v.,  88-408. 

Duke  V.  Baugh,  62-757. 

Remsey  v.,  Mor.,  385. 

v.  Vincent,  29-808.     Officers,  130. 

Washington  College  v.,  14-14. 

Dukes  V.  Turner,  44-675.  Mortg.,456.  Vend- 
ors, 228,  329. 

Dumont  v.  Barrall,  19-567.    Excep.,  61. 

Davis  v.,  37-47. 

Dumphy  v.  Supervisors  of  Humboldt 
County,  58-273.  Raih-.,  51.  (Cit.,  63-586; 
65-414.) 

Dunbar  v.  Stickler,  45-384.  Convey.,  114, 
118.    Vendora,  158. 

Duncan,  Carson  v.,  1  G.  Gr.,  466. 

V.  Duncan,  63-150.    Partition,  25. 

First  Nat.  Bank  v.,  31-598. 

Fox  v.,  60-321. 

V.  Green,  43-679.    Contracts,  418. 

Hauft  v.,  40-254. 

V.  Hobart,    8-337.     Mortg.     (Cit.,    12- 

355.)    Plead.,  939.    Prac,  4. 

V.    Miller,      64-228.      Contracts,     205. 

Mortg.,  20,  136.    (Qt.,  66-184.) 

V.  Roselle,   15-501.     Husb.  &    W.,  17. 


(Cit.,  1^-636;  17-899,  513;  21-588;  84^>43; 

42-289,  457.) 

—  V.  Sangamo  F.  Ins.  Co.,  85-20.    Gramish- 


ment,  132. 
Dunoombe,  Delaware  County  Bank  v.,  48- 

488. 
V.  Fort  Dodge,  38-281.   Mun.  Corp.,  61, 


746. 


Iowa  Homestead  Co.  v.,  51-525. 


TABLE  OF  CASES. 


in 


References  are  to  titles  and  sections. 


Dancombe  t.  Prindle,  13-1.  Const.  L.,  325, 
372.  (Cit.  21^148,  394;  27-358;  30-45.) 
Ev.,  566.    (Cit.,  60-651,  665.)    Stat.,  19, 46. 

Dimgan  v.  Von  Puhl,  8-263.  Real  Prop., 
190,  192.  (FoL,  49-456.  Cit,  16-140,  449, 
490;  18-268;  62-667.) 

Dunfaam,  Allen  v.,  1  G.  Gr.,  89. 

Bates  v.,  68-808. 

r.   Benedict,    1    G.    Gr.,  74.     Appeal. 

(Cit,  4  G.  Gr.,  136,  414;  1-122.) 

Bradstreet  v.,  65-348. 

V.  Collier,  1  G.  Gr.,  54.    Mortg.,  277. 

V.   Dennis,   9-543.    Appeal,    440.      Re- 

pleTin,  T8.    (Cit,  11-321.) 

Gray  v.,  50-170. 

V.   Greenbaum,  56-303,    Attach.,  265. 


Plead.,  817. 

—  Greve  v.,  60-108. 

—  ffibbs  v.,  54-559. 

—  V.  Isett,  15-284.  Bills  &  N.,  14.  Chat 
Mortg.,  53.  (Cit,  21-869;  36-66.)  Corp., 
126.    Mortg.,  27,  118. 

—  V.  State,  6-245.    Appeal,  80.    Contempt, 


1-4.     (at,  40-208.) 
Dnnlap,  Burnell  t.,  11-446. 
V.  Cody,  31-260.    Appeal,  929.    Jurisd., 

159-161,   172.     (Cit,   81-283,   516;  34-245; 

41-600 ;  49-689 ;  60-351.)  Plead.,  760.  (Cit, 

37-300.) 

Fear  v.,  1  G.  Gr.,  331. 

V.  Lames,  49-177.     Partnership,  207. 

T.  Pulley,  28-469.    Const  L.,  208.  (Cit, 

86-356.)    Highways,  89.    (Cit.,  63-363.) 

Stewart  t.,  61-248. 

v.  Thomas,  61^-366.     Convey.,  216.     Est 

of  Dec.,  310, 311.    Estop. ,  97,  98.    Husb.  & 

W.,  135.    Stat  of  Ft.,  69. 

Weston  T.,  60-183. 

Dunlavey  v.  Watson,  88-898.    Appeal.  (Cit., 

41-692.)    Intox.  Liq.,  166,  192,  193.     New 

Tr.,  131, 162, 194.  (Cit,  55-308.)  Plead., 427. 
Dunlavy  v.  Chicago,  R.  I.  &  P.  R.  Co.,  66- 

435.     EV..876.     Negl.,  142.    (Cit,  67-158.) 

Railr.,  422,  546. 
Donlieth,  etc.,  Bridge  Co.  v.  Dubuque,  32- 

427.    Mun.  Corp.,  484.    Tax.,   166.    (Cit, 

38-^{d9,  644;  39-69,  177;  47-197;  55-163.) 
V.  Dubuque  County,  65-658.    Const.  L., 

246.    State,  6.    Tax.,  384.    (Cit.,  70-91.) 
Dunn  T.  Chicago  A;  N.  W.  R.  Co.,  68-674. 

Raibr.,  361. 

Chicago  &  N.  W.  R.  CJo.  v.,  69-619. 

Marker  v.,  68-720. 


Dunn  V.  Starkweather,  6-466.     Real  Prop., 

146.    Reference,  50. 

State  v.,  63-626. 

V.  Zoller,  61-227.    Appeal,   100.    (Cit, 

66-226.) 
Dunne,  Davis  v.,  46-684. 
V.  Deery,  40-261.    Appeal,  869.    Est  of 

Dec.,  80,  140.    Ev.,  1026. 
Dunning  v.  Rumbaugh,  86-^566.    Bills  &  N., 

37.    Plead.,  795.    (Cit, 51-426.) 

V.  Van  Buren,  46-492.    Prao.,  187. 

Dunsmore  v.   Elliott,   1-699.     Plead.    (Cit, 

4-156 ;  9-272.) 

Knight  v.,  12-36. 

Dunston,  Decorah  v.,  84-860. 

v.,  38-96. 

Dunton,  Smith  v.,  42-48. 

v.  Thorington,  16-217.    J.  P.,  336.    (Cit, 

40-364.)  Plead.,  288.    (Cit,  23-232;  28-317.) 
— —  V.  Woodbury,  24-74.    Homestead,  62, 

53,67.    (Cit,  69-24a) 
Dunville,  McCorraick  v.,  86-^46. 
Dupont  V.  Downing,  6-173.    Crim.  L.,  1784. 

Ev.,  286,  640,  612.    J.  P.,  114.    (Qt,  21- 

818;  29-247;  70-70.) 
V.  Dupont,  10-113.     Divorce,  18,   104. 

(Fol.,  40-232.    Cit,  36-196.) 
Dupuy  V.  Sheak,  67-361.     Partnership,   17. 
Durall,  Budd  v.,  86-815. 

Petty  v.,  4  G.  Gr.,  120. 

Durand  v.  Chicago  &  N.  W.  R.  Co.,  26-659. 

Raih-.,  409.    (Cit,  80-475;  84-608;  87-848.) 
Durant  v.   Fish,  40-669.    Agency,  64    In- 
structions, 26. 
V.  Iowa  County,  Woolworth,  69.    Mun. 

Corp.,  115,  161.    Notice,  81. 
V.  Kauffman,  84-194.    Mun.  Corp.,  608. 

(at.,  39-418.) 

Pope  v.,  26-238. 

V.  Supervisors,  Woolworth,  787.    Con- 


tempt, 15,  21. 

—  Supervisors  v.,  9  Wall.,  416. 

v.,  9  Wall.,  736. 


Durbon,  Thorpe  v.,  46-192. 

Durger,  Balwerk  v.,  63-868. 

Durham  v.  Daniels,  3  G.  Gr.,  618.  Instruc- 
tions, 198. 

Durland,  Independent  Dist  v.,  46-68. 

Durston,  State  v.,  63-636. 

Dussaume  v.  Burnett,  6-95.  Ackgt,  1,  36. 
(Cit,  13-891 ;  13-45a  Dist,  30-386.)  Con- 
vey., 378.  (at.,  13-111.)  Husb.  &  W.,  139. 
Record.  Acts,  16,  110. 


772 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Dutchess  County  Bank,  Hurd  v.,  Mor.,  291. 

Earliart  v.  Gant,  82-481.    BiUs  A  N.,  896. 

Dutell  V.  State,  4  G.  Gr.,  125.    Crim.  L.,  856. 

(Cit.,  64-18.)    Execu.,  71. 

(Fol.,  41-602,  682.    Cit.,  8-288:  17-9.)    Ju- 

 Poland  v.,  70-285. 

rors,  9. 

Earl,  Conover  v.,  26-167. 

Dutton,  Abbott  v.,  66-770. 

Dudman  t.,  49-37. 

V.  Cotton,  10-408.    Mortg.,  423.    (Cit., 

Gray  v.,  13-188. 

17-300;  22-20.) 

State  v.,  66-84. 

McHose  v.,  55-728. 

Early  t.  Burt,  68-716.    Appeal,  815.    Con- 

 V.  Wabash,  St.  L.  &  P.  R.  Co.,  66-352. 

tracts,  285.   Mech.  lien,  180.  Partnerahip, 

Instructions,  248. 

38. 

Woodman  v.,  49-396. 

Gardner  v.,  69-42. 

v.,  57-442. 

SterUng  Mfg.  Co.  t.,  69-94. 

Dwigfat,  Anson  v.,  18-241. 

V.  Whittingham,  43-162.     Tax.,  402, 

Dwire,  Case  v.,  60-442. 

406,  780,  845.     (at,  44-655;  46-691;  47- 

Dwyer,  Davidson  v.,  62-832. 

525;  57-326;  62-607;  66-415.  Dist,  4^-114; 

V.  Goran,  29-126.    Judgts.,  362. 

46-155,  690 ;  70-262.) 

Steyer  v.,  31-20. 

Easley  v.  Brand,  18-182.    Interest,  171. 

Waukon  &  M.  R.  Co.  v.,  49-121. 

V.  Gibbs,  29-129.      Garnishment,  96, 

Dye,  Gray  v.,  39-360. 

119. 

V.  Wagner,  49-468.    Dam.,  157. 

Hough  v.,  47-880. 

V.  Young,  55-433.    Appeal,  727.    WUls, 

V.  Redpath,  9-300.    Interest,  17. 

40,46.    (Cit.,  66-759.) 

Eason  v.  Douglass,  65-890.    Schools,  8,  45. 

Dyer  v.  Bagwell,  64-487.    Officers,  14.    (Cit. , 

(Cit.,  65-591.    ExpL,  62-618.) 

5&-876.) 

George  v.,  69-461. 

Christy  v.,  14438. 

V.  Gester,  31-475.  Appeal,  219.   Exoep., 

V.  Harris,  22-268.    Mortg. ,  337.    Plead. , 

8.    (Dist.,  59-419.)    Garnishment,  179. 

814. 

V.  Webster,  20-691.    Appeal,  580.  (Cit., 

Hurlburt  v.,  86-474. 

28-593.) 

V.    Jessup'B    Ex'rs,    11-118.     Pay.    & 

East  V.  Parks,  4  G.  Gr.,  80.    Courts,  275. 

Disch.,  7. 

Thomas  v.,  14-696. 

Koons  v.,  Mor.,  98. 

East  Waterloo  Hotel  Co..  Swift  v.,  40-822. 

McBrearty  v.,  6-528. 

Eastman,  Bremer  County  Bank  v.,  84-892. 

V.    McHenry,    13-527.     Garnishment. 

V.  District Tp,  21-590.    Tender,  1.  (Cit., 

(Cit.,  16-284.) 

37-425.)    Schools,  91. 

Pacific  Junction  v.,  64-38. 

V. ,  40-488.     Bills  &  N.,  12.    (Cit, 

Silverthorn  v.,  47-695. 

43-686 ;  63-267. )    Schools,  149. 

State  v.,  17-223. 

V.  English,  14-95.    Plead.,  954. 

Dyersville,  Kelsh  v.,  68-137. 

Hussey  v.,  48-709. 

Dynes   v.    Robinson,   11-137.    Appeal,  550. 

Attach.,  271. 
Dyson  v.  Ream,  9-51.    Plead.,  517.     (Cit., 

10-587;  13-190;  20-431.) 
Bade,  Carlyon  v.,  48-707. 

Troupe  v.,  42-552. 

Eadie  v.   Ashbaugh,  44-619.    Agency,  213. 

(Fol. ,  52-422.    Cit. ,  49-129 ;  58-307.     Dist. , 

53-715;  66-115;  6rH^06;  69-194;  70-342.) 
Eads  V.  Pitkin,  3  G.  Gr.,  77. 

State  v„  15-114. 

Warford  v.,  10-592. 

Eagan,  State  v.,  50-697. 

Eagle  Mowing,  etc.,  Co.  v.  Dawson,  58-756. 

Eakins,  St.  Louis  &  C.  R.  R.  Co.  v.,  80-279. 


V.  Moore,  14-686.    Prac.,^98. 
Pheteplace  v.,  26-446. 


Easton,  Anderson  v.,  16-66. 

Austin  v..  26-159. 

Barron  v.,  8-76. 

Cummings  v.,  46-188. 

V.  Fleming,  51-805.    Courts,  69.    (Cifc, 

62-199.    Jurisd.,  24.    J.  P.,  807. 

V.  Hanson,  58-763. 

Jaroeh  v.,  57-669. 

V.  Mawkinney,  37-601.  Tax.,  602.   (Cit., 


46-690.) 

—  V.  Perry.  87-681.    Tax.,  502,  790,  792. 

—  V.  RandaU,  45-111.    Real    Prop.,  180. 

(Cit.,  68-510.) 


I 


TABLE  OF  CASES. 


773 


References  are  to  titles  and  sections. 


Easton   v.    Savery,   44r-654.      Stat,   97,  98. 

Tax.,  319,  267,  459,  460,  778.    (Cit    45-569; 

49-396;  56-750:  62-607;  70-262.) 

Smith  v.,  87-584. 

V.  Strother,  57-506.      Bills  &  N.,  452. 

Partnership,  166. 
Eastwood,  Prime  v.,  4^-640. 
Eaton,  Lockard  v.,  8  G.  Or.,  542. 

Smith  v.,  5<M88. 

Eberhart,  Patton  v.,  52-67. 
Eberly,  Fawcett  v.,  58-544. 

Eelf  v.,  23-467. 

Ebereoie  v.  Lattimer,   65-164.     Equity,  191. 

Judgt8.,258. 
V.  Ware,  59-668.    J.   P.,   17.    Partner- 
ship, 144. 
Echerson,  Cofer  v.,  6-502. 
Eckel  ▼.  Walker,  48-225.    New  Tr.,  146,  153, 

157,  171. 
Eckerd  v.  Chicago  &  N.  W.  R.  Co.,  70-353. 

Appeal,  549.    Dam.,  211. 
Eckerson,  Hughes  v.,  55-641. 

Sneil  v.,  8-284. 

Eckert  v.  Pickel,  59-545.    Alt.   of  Inst.,   8. 

(at.,  63-160.)   Appeal,  96.    Judgts.,  884. 
Eckler,  Vaughn  v.,  69-332. 
Ecklesv.  Kinney,  4-539.    Venue,  76, 120, 127. 

(at,  10-563;  86-70.     Dist,  12-84.) 
Eckrote   y.   Myers,    41-324.    Att*y,  68,  69. 

(Dist.,  53-645.) 
Eckstien,  Bowman  t.,  4(S-583. 
Eclipse  Wind  Mill  Co.  v.  Thorson,  46-181. 

Agency,  104. 
Edens,  Toledo  v.,  59-352. 
Eddy  V.  Hawkeye  Ins.  Co.,  70-472.    Insur- 
ance, 79,  99, 100,  127. 
V.   Howard,   23-175.    Excep.,    47,    57. 

Trespass,  22. 

Rainbolt  v.,  34-440. 

V.  Root,  52-726. 

V.  Wilson,  1  G.  Gr.,  259.    Prac.,  251. 

(at,  3  G.  Gr.,  263.) 
Bdes,  Loving  v.,  8-427. 
Edgar   ▼.    CJaldwell,    Mor.,    434.      Excep., 

158. 

Gillett  v.,  22-293. 

V.  Greer,  7-186.    (S.  C,  14-211.)  Judgts., 

68,  70,  90,  95.     (at,  9-580 ;  10-282, 872 ;  14r- 

71;  54r-232;  5ft-581.    Dist,  11-561;  16-576; 

61-71 1.) 

V. ,  8-894.    Bills  &  N.,  224. 

V. ,  10-279.  (S.  C,  14-211.)   Judgts., 

90.    (at,  16-576.) 


Edgar  v.  Greer.  14-211.    Appeal,  990.    Cer 

tiorari,  U      (at,  30-583;   86-15;   87-550. 

Dist,  21-86.) 

Prouty  v.,  6-853. 

Edgarton,  Mastelar  v.,  44-495. 

Edgell  V.  Hagens,  58-228.    Homestead,  119. 

(Fol.,  53-621.    at,  53-483.) 

McGinnis  t.,  39-419. 

Edgerly  v.  Farmers*  Ins.  Co.,  43-587.    Insur- 
ance, 168.    (at..  53-339.)    Plead.,  214,944. 

(Cit.  4^-466;  53-666,568;  54-637;  55-547; 

58-75;  63-500.) 
V.  ,  48-644.      Insui-ance,   102,   122, 

184-186,231.    (at,  69-668.) 
Edie  V.   Applegate,    14r278.     Appeal,    695. 

Trusts,  183. 
Edinger  v.  Henchler,  8-518. 

Wheeler  v.,  11-409. 

Edmonds  v.   Banbury,    28-267.    Const.   L., 

252.    Elections,  13. 
V.    CJochran,     11^488.      Contracts,  585. 

Plead.    (Cit,  29-450.)    Vendors,  95. 

Furchner  v.,  67-551. 

v.  Montgomery,  1-148.    Judgts.,  89, 484. 


Parties,  44.    Plead.,  524. 
Edson  V.  Central  R.  Co.,  40-47.    Raih-.,  434, 

435,  662. 
Edward  v.  Turner,  9-443.   Pay.  &  Disch.,  86. 
Edwards,  In  re  Estate  of,  58-431.    Courts, 

196,  253.    Est.  of  Dec.,  328.    Ev.,  865,  886, 

897.  1072,  1078. 

Beerkle  v.,  55-750. 

Brenneman  v.,  55-375. 

V.  CottreU,  43-194.    Chat  Mortg.,  127. 

(Cit,   69-592.)    Excep.,  19.    (at,  60-186: 

70-22.)     Landl.   &  T.,   128,   129.    Plead., 

154.    Reference,  43.    Replevin,  187. 

Gushing  v.,  68-145. 

V.  Davenport,  4  McCrary,  34.  (S.  C,  20 


Fed.  Rep.,  756.)   Contracts,  165.    Convey., 

24,  211,  218.    Courts,  116.    Mortg.,  35, 180^ 

255. 

—  Eikenberry  v.,  67-14* 

v..  67-619. 


—  Fox  v.,  8a-215. 

—  Harkins  v.,  1-296. 
v.,  1-426. 

—  Holtzinger  v.,  51-888. 

—  V.  McCaddon,  20-520.  Const  L..  144. 
Lim.  of  Ac,  12,  168.  (Cit,  85-510.) 
Prac,  185.    (at,  29-483.) 

—  Steinhelber  v.,  2  G.  Gr.,  366. 

—  Updegraft  v.,  45-513. 


774 


TABLE  OF  CASES. 


Bef  erenoeB  are  to  titles  and  sections. 


Edwards  ▼.  Pitzer,  12-607.  Judgts.,  87.  (Cit. 

16-677;  87-829.)    Partnership.  187. 
V.  Sullivan,  20-502.    Convey. ,  208.    Est. 

of  Dee.,  806.    (FoL,  48-210.    Cit,  80-60.) 

V.  Thoetenson,  64r-680.    Mortg.,  218. 

V.  Trulock,  87-244.    J.  P.,  249.    Pay.  & 


Disch.,  66. 

Effey,  Darlington  v..  18-177. 

Jansen  v.,  10-227. 

Egan,  State  v.,  59-686.     . 

Egbert,  Harriman  v.,  86-270. 

Hewitt  v.,  84-485. 

Egge,  First  Nat.  Bank  v.,  80-608. 

Eggers  V.  Redwood,  50-289.  Execu.,  266. 
(Cit.,  69-246.)  Homestead,  199,  200.  (FoL, 
51-151.) 

Eggert  V.  White,  59-464.  Chat.  Mortg.,  82, 
125.    (Cit,  61-783;  69-21.) 

Egglesht,  State  v.,  41-674. 

Eggieston,  Bolton  v.,  61-168. 

V.  Collis,  10-554.    J.  P.,  106. 

V.  Council  Blufifs  Co.,  65-808.  Insur- 
ance, 33,  84,  175,  195,  204,  205,  229.  (Qt., 
68-742.)    Plead.,  773, 

Keudrick  v.,  56-128. 


Plead.,  912. 
Execu.,  373. 


Eggspieler,  Nockles  v.,  47-400. 

v.,  53-730. 

Bggspieller  v.  Nockles.  68-649.     Equity,  147. 

Ev.,  1253.    lim.  of  Ac,  116. 
Egland,  Adair  v.,  58-814. 
Egleston  v.  Brassfield,  88-698. 
Ehleringer  v.  Moriarity,  10-78. 
Ehlers,  Hitchner  v.,  44-40. 
Eichelberger,  Whiting  v.,  16-422. 
Eighmey,  Brooks  v.,  58-276. 

Cady  v.,  54-615. 

Eikenberry  v.  Edwards,  67-14.    Agency,  211. 

Efetop.,  14, 19,  21.    Ev.,  1186!     Execu.,  54. 
V. .  67-619.    Const.  L.,  24.    Execu., 

87.    Plead.,  319,  924. 
Skidmore  v.,  53-621. 


Eikenburg  v.  Banett,   10-593.    Grig.   Not., 

87.     (Cit,  41-500.) 
Eilenbecker  v.  District  Court,  69-240. 
Einstien  v.  Ocks,  11-165. 
Eiseostadt  v.  Cramer,  55-758.    Homestead, 

1S2. 
Eisfeld  v.  Kenworth,  50-389.    Corp.,  10, 161, 

163.    (FoL,  55-188.)    Stat,  2a    (FoL,  51- 

281.)    Word8&Phr.,8. 
Elam,  May  v.,  27-365. 
Elbert  v.  Wilson,  8  O.  Or.,  520.    LandL  & 

T.,  78. 


Elder,  demons  v.,  9-272. 

V.  Littler,  15-65.     Appeal,  145.     (Cit, 

89-78.)     Est.  of  Dec.,  88.    (at,  80^78; 

41-452.) 

V.  ReiUy,  58-403. 

Sherman  v.,  12-438. 

Eldora  v.  Burlingame,  62-82.    Crim.  L.,  999, 

1010.    Mun.  Corp.,  277,  715,  727. 
Eldora  R,  eta,  Co.,  Robertson  v.,  27-246. 
Eldred  v.  Drake,  48-669.    Fraud.  Conv.,  199. 

Notice,  18.     Record.  Acts,  74.    (at,  46- 

669.) 
Eldredge  v.  Bell,  64-125.    Appeal,  746.    Est 

of  Dec.,   115.    Instructions,   106.     LAndL 

&  T.,  12.    Plead.,  624. 
Eldridge,  AUerton  v.,  56-709. 
V.  Kuehl,  27-160.  (S.  C,  80-275.)  Equity, 

236.    Real  Prop.,  111.     Stat,  60.     (QuaL, 

43-285.)    Tax.,  197,  487,  458,  479,  610,  681, 

770,  852.    (at.,  2^^-20 ;  29-374,  425,  482 ;  80- 

275;   81-66,  127;   82-77,  464;  88-194,  541; 

84-263 ;  35-^06 ;  86-607 ;  87-^663. 688;  40-483; 

41-174,  381;  44-416,  638,  659;  45-454;  47- 

398;  48-107;   50-668;  56-750;  64-196;  68- 

396.     ExpL,  46-601,   603.     Dist,  81^580; 

51-115.) 

Lashbrook  v. ,  55-344. 

Sanders  v.,  46-84. 

Snyder  v.,  31-129. 


Elgin,  State  v.,  11-216. 

Elgin  Canning  Co.  v.  Atchison,  etc.,  R.  Co.» 

24  Fed.   Rep.,  866.     Appear.,  89.     Orig. 

Not.,  159. 
Eli  V.   Oridley,    27-876.      Homestead,    104. 

Notice,  24.    (Cit,  38-656.) 
Elkader  Lodge,  Crosby  v.,  16-899. 
Ellodge,  Carman  v.,  40-409. 
EUey,  Gerald  v.,  45-322. 
Elliott  V.  Cadwallader,  14-67.    Courts,  271. 

Citizens'  Nat  Bank  v.,  56-104. 

v.  Corbin,  4-564.    Bills  &  N.,  101.    Orig. 

Not,  14. 

Doogan  v.,  43-342. 

Dunsmore  v.,  1-599. 

First  Nat.  Bank  v.,  54r419. 

Foster  v.,  33-216. 

V.  Gustin,  40-709. 

Ireland  v.,  5-478. 

V.  Jones,  47-124.    Judgts.,  61,  286. 

V.  Mitchell,  8  G.  Gr.,  287.    Attach,,  U. 

J.  P..  285. 

Otis  v.,  80-692. 

Parmenter  v.,  46-317. 


TABLE  OF  CASES. 


775 


References  are  to  titles  and  sections. 


Elliott,  State  v.,  15-72. 

v.,4&-486. 

V.  Stevens,  10-418.    Actions,  63.   (Dist., 

56-319.)    Attach.,  75,  98. 
Ellis  V.  Board  of  Supervisors,  40-301.    Mun. 

Corp.,  781. 

Boyd  v..  11-97. 

Brooks  v.,  3  G.  Gr.,  537. 

Brown  v.,  26-85. 

v.,  2e-591. 

Clayton  v.,  50-590. 

V.  Council  Blafifs  Ins.  Co.,  64-507.    In- 
surance, 61,  76,  81.  199.    (Cit,  65-469;  66- 

143;  68-581;  70-710.) 

Crane  v.,  31-510. 

Devore  v.,  62-505. 

Draper  v.,  12-316. 

V.  EUis,  58-720.  Est.  of  Dec.,  326.  (Cit., 

69-398.) 

V.  Fanners'  Ins.  Co.,  44-702. 

Helt  v.,  31-86. 

Henry  v.,  49-205. 

V.  Iowa  City,  29-229.    Mun.  Corp.,  460, 

461.     (Cit,  84-271;   42-818;   46-611,  659. 

Dist.,  63-128.) 
V.  Jackson  County,  88-175.      Officers, 

217.    (Fol.,  88-178.)    Stat.,  154. 

LevaUy  v.,  13-544. 

V.  Levally,  22-599. 

V.  Lindley,  37-884.    Mortg..  263. 

V. ,  38-461.     Ev.,  855.    (Overr.,  65- 

306.   Cit.,45-52;  46-33;  56-19.)  Plead.,  299. 

Slander  &  L.,  24,  76.    (Overr.,  65-306.) 

Lord  v.,  9-301. 

v.,  11-170. 

McQeary  v.,  54-311. 

V.  Hosier,  2 G.  Gr.,  246.    Pub.  Lauds,  28. 

(Cit.,  3  G.  Gr.,  528;  1-29;  20-471.) 
V.  Peck,   45-112.      Tax.,  487,   513,   515. 


(Cit. ,  70-290.     Dist, ,  57-218.) 

—  Ratliff  v.,  ^59. 

—  V.  State,  3-217.     Excep.    (Cit.,  10  559.) 

—  V.  State  Ins.  Co.,  61-577.    Insurance, 
107.    (Cit,  68-684.) 

—  V. ,  68-578.      Appeal,  973. 

anoe,  60. 

—  V.  White,  61-644.    Appear.,  16. 
50.    Divorce,  52,  56.     Ev.,  860. 

—  Wolverton  v.,  18-413. 


Insur- 


Att'y, 


Ellsworth  V.  Cordrey,  63-675.    Tax.,  6d2,  626, 

654,  677,  710.     (Cit,  65-683.) 
V. ,   65-303.    Tax.,   648.    (Cit,   65- 

683.) 
V.  Ellsworth,  33-164.    Est  of  Dec.,  281. 


(Cit,  56-28,  388.)    Estop.,  26,  27. 

—  V.  Green,  59-622.    Tax.,  634. 

—  V.  Henshall,  4  G.  Gr.,  417.    Replevin,  66. 

—  v.    Low,   62-178.    Tax.,  557,   564,    565, 


578,  585, 597, 637,  772.  (Cit,  66-686 ;  70-294.) 
V.  Moore,  5-486.    Attach.,  89.    Ev.,  517. 

Excep.,  71. 

Moores  v.,  22-299. 

V.  Savre,  67-449.     Execu.,  197. 

V.  Van  Ort,  67-222.    Tax.,  618. 

Ellwood  V.   Wilson,  21-523.      Appeal,  414, 

530.     Atfy,  12,  100.     (Cit,  25-504.) 
Ellwood  Mfg.  Co.  V.  Rankin,  70-408.   Injunc, 

152.  161.  162. 
Elly,Jerald  v.,  51-321. 
Ellyson,  U.  S.  Express  Co.  v.,  28-870. 

Westera  Union  Tel.  Co.  v.,  28-880. 

Elmore,  First  Nat.  Bank  v.,  52-541. 

.^ —  V.   Higgins,    20-250.      Contracts,    887. 

Mortg..  32.     (Cit,  27-423;  38-182;  52-256.) 
Else   v.    Kennedy,    67-376.    Convey.,    121. 

Equity,  69. 
Elsham,  State  v.,  70-581. 
Elskamp,  Gray  v.,  69-124. 
Ellson,  Bush  v.,  Mor.,  316. 
Elston  V.  Robinson,  21-551.    (S.  C,  28-208.) 

Homestead,  81. 
V.  ,   23-208.    Homestead,  42,  150. 

(Cit,  35-409.     Dist.,  28-388.) 
Walker  v.,  21-529. 


Ellison,  Gordon  v.,  9-317. 
Ells,  Davenport  v.,  22-296. 
Ellsworth  V.  Chickasaw  County,  40-571.  Const. 
L.,188.  Highways, 87.  (Cit, 46-278;  64-569.) 


Elwell,  Parish  v.,  46-162. 

V.  Walker,  52-256.     Fraud.  Conv.,  119, 

120.     Stat  of  Fr.,  9.  27. 
Elwomi,  Brainard  v.,  53-30.         ♦ 

V.  Crowley.  64-68.    Garnishment,  87. 

Ely  v.  Dillon,  21-47.    J.  P.,  53,  261. 

Epley  v.,  68-70. 

Greene  v.,  2  G.  Gr..  508. 

Kelso  v.,  11-501. 

Embree,  Port  v.,  54-14. 

Emeigh,  State  v.,  18-122. 

Emerick  v.  Clemens,  26-832.    Contracts,  886. 

J.  X.,  oo. 

V.  Sloan,  18-139.    Appeal.  (Cit,  58-552.) 

Jurors,  13.  Prac.  79.  (Cit,  28-18.)  Tax., 
486.     (Cit,  44-87.) 

Emerson  v.  Babcock,  66-257.  Oim.  L.,  698. 
Mun.  Corp.,  270. 


776 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Emerson,  Burton  v.,  4  6.  Gr.,  303. 

Devendorf  v.,  66-698. 

State  v.,  16-206. 

v.,  48-172. 

V.  Tomlinson,  4  G.   Or.,  398.     Appeal, 


1123.    (Git.,  16-546.) 
Emery  v.  Emery,  54-106.    Appeal,  315.   New 

Tr.,  10. 

Farrar  v.,  52-725. 

Harlan  v.,  46-688. 

Weston  v.,  49-697. 

Emily,  State  v.,  24-24. 

Emraert  v.  GrUl,  39-690.     Intox.  Liq.,  151. 

I.im.  of  Ac,  226. 
Emmet  County  v.  Peterson,  48-695. 

V.  Skinner,  48-244.     Schools,  210. 

Emonds  v.  Termehr,   60-92.    Agency,   138. 

Vendors,  17,  59. 
Emsley  v.  Bennett,  37-15.    J.  P.,  312. 

Long  v.,  57-11. 

Enders  v.  Beck,  18-86.    Parties.  189.    (Cit., 

40-259.) 
Endersby,  Brewington  v.,  4  G.  Or.,  263. 

V.   Endersby,    49-694.      Appeal,    1023. 

(Cit.,  58-757.) 

Enfield  v.  Blyler,  67-295.     Execu.,  213. 

Engle,  Smith  v.,  44-265. 

Engleken  v.  Hilger,  43-563.  Dam.,  88.  In- 
tox. Liq.,  184.     (Cit,  69-74.) 

V.  Schultz,  40-703.     Appeal,  881. 

V.  Webber,  47-558.  Appeal,  597.    Dam., 

86.  Excep.,  22.  Intox.  Liq.,  176.  (Cit., 
54-642;  57-488;  66-698.) 

Englest,  Hynek  v.,  11-210. 

English,  Eastman  v.,  14-95. 

V.  StiUwell,  54-750. 

V.  Waples,  13-57.     Notice,  1.   (Cit.,  25- 

481;  33-372;  44-256.  Diet.,  51-372,  373.) 
Record.  Acts,  91. 

Engs  V.  Priest,  6&-232.  (S.  C.  69-126.)  Ap- 
peal, 509.     Intox.  Liq.,  240. 

V. ,  69-126. 

Enix  V.  Hays,  4a-86.  Parties,  160.  Partner- 
ship, 127.     Suretyship,  25. 

V.   Miller,   54-551.    Appeal,   758.     Ev., 

535. 

Emieking  v.  Scholtz,  69-473.  Appeal,  542. 
Fraud.  Conv.,  65. 

Ennenga,  Barnes  v.,  53-497. 

Ennis  v.  Hultz,  46-76.    Att'y,  93. 

V.  Shiley,   47-552.     Dam.,    86.     Intox. 

liq.,  176,  183.  (at.,  54-642;  57-488;  6^ 
698.) 


Ennis  v.  State,  3  G.  Or.,  67.    Grim.  L.,  a03, 

403. 
Eno,  Hedrick  v.,  42-411. 
V.  Hunt,  8-436.    Appeal,  654.    Courts, 

247.    (Cit,  21-281.) 
Ensign,  Haitv.,  61-724. 
Ensley,  State  v.,  10-149. 
Enslow,  State  v.,  10-115. 
Epley,  Bond  v.,  48-600. 

V.  Ely,  68-70.    Plead.,  858. 

Eppei-son,  Hubbard  v.,  40-408. 

Epps  V.  Diokerson,  35-301.    Fraud,  82.    (Cit., 

59-590.) 
Epworth,  Clark  v.,  56-462. 

v.,  61-750. 

Equitable  L.  Ins.  Co.  v.  Gleason,  56-47.    Bills 

&   N.,   54.      Const.  L.,    182.      Corp.,   27. 

Jurisd.,     175.      Mortg.,   820.     Stat,     38. 

Venue,  3.    (Cit,  63-460.) 

V. ,  62-277.    Homestead,  197. 

V.  Slye,  45-615.     Mech.  lien,  106,   123. 


(Cit,  48-632.) 

—  V.  Wright,  5^^-606.    Tax.,  509. 


Equitable  Trust  Co.,  Gum  v.,  1  McCrary,  51. 
Erbes  v.  Wehmeyer,  69-85.    Fences,  6. 
Erickson  v.  Bell,  53-627.    Agency,  105.   Ev., 

1132,  1133.    Interest,  67. 

Robinson  v.,  25-85. 

Erskine,  Bickel  v.,  48-218. 
Ervin,  Abrams  v.,  9-87. 

Sweet  v.,  54r-101. 

Erwin,  State  v.,  44-687. 

Eischer  v.   Simmons,  54r-269.     Mortg.,  417. 

446.    (Fol.,   58-606.     Cit,  60-535;  61-478, 

485;  66-107.)    Vendors,  188. 
Eshelman  v.  Chicago,  R.  I.  &  P.  R.  Co.,  67- 

296.  Const  L.,  31.  (Cit,  68-138.)  Prac.,7,8. 

State  v.,  57-759. 

E^hleman,  Lewis  y.,  57-688. 
Esmay,  Overholt  v.,  54-748. 
Espeset,  Peterson  v.,  48-262. 

Soper  v.,  63-826. 

Espy  V.  Fort  Madison,  14^226.  Pay.  &  Disch., 

18.    (Cit,  69-464.)    Tax.,  341.  (at,  40-17.) 

Hamsmith  v.,  18-439, 

v.,  19-444. 

Estep  V.  Keokuk  County,  18-199.  Mun  Corp., 

942.     (Cit,  19-210;  20-281;  83-264.) 
V.  Lacy,  35-419.    Crim.  I*,  1751,  1755. 

(Cit,  65-18.) 
Estes    V.   Carter,    10-400.     Common    L.,  8. 

Crim,  L.,  1,  2.   (Cit,  18-302;  25-132.)  Slan- 
der &  L.    (Cit.,  1&-802;  85-11.) 


TABLE  OF  CASES. 


77 


References  are  to  titles  and  sections. 


Estes,  McNamara  v.,  22-246. 

Etheridge,  Sperry  v.,  68-548. 

Ethridge,  Sperry  r.,  70-27. 

Etsel,  Loan  v.,  62-429. 

Eubank,  Voorhies  v.,  6-274. 

V.  Whittaker,  11-197.  Plead.,  952.  (at., 

16-174;  83-511.) 
Evans,  Bell  v.,  10-858. 

Bowen  v.,  70-<868. 

V.  Burlington  &  M.  R.  R.  Co.,  21-874. 

Railr.,  488. 

V.  Boms,  67-179.    Mortg.,  147.     Tax., 


801. 


V.  Cornell,  1  G.  Ghr.,  26.    Partnership, 

46. 
▼.  CouncU  Bluffs,  66-288.    Mun.  Corp., 

248,244. 
V.  Ha^ley,  85-88.    Appeal,  145.    Part- 
nership, 110, 159. 

Henry  v.,  58-560. 

Hooks  v.,  68-52. 

Jaeger  v.,  4(^188. 

V.  Kappes,  10-586. 

Lane  v.,  49-156. 

V.  McGlasson,  18-160.    Record.  Acts,  80, 

82.    (Fol..  88-89.     Cit.,  21-99,    849,    531; 

23-51 ;  26-291 ;  86-884;  86-536;  40-659;  42- 

428.) 

Meyer  v.,  e6-179. 

V.  Mohn,  55-802.    Default,  54. 

V.  Montgomery,  50-825.    Contracts,  605. 

Lim.  of  Ac,  157.    Partnership,  171,  172. 

Officer  v.,  48-557. 

Perkins  v.,  61-86. 

Pierce  v.,  36-495. 

Baih-oad  Bank  v.,  32-202. 

V.  Robblns,  29-472.  Judgts.,  268.  Plead., 

15. 

Rutledge  v.,  11-287. 

V.  St.  Paul  Harvester  Works,   63-204. 

Chat.  Mortg.,  117,  118.    (Cit.,  63-248;  67- 

649,  668, 669.)    Instructions,  249.     Judgts., 

54.    Parties,  200. 

Shontz  v.,  40-189. 

Stidger  v.,  64-91. 

V.  Story  County,  36-126.    Crim.  L.,  819, 

1781.     (Digt.,  49-150.)    Ev.,  487. 
V.    Thurston,    58-122.      Officers,    125. 

(Dist,  69-716.) 
V.  Tripp,  86-377.   Mech.  Lien,  98.   (Fol., 

51-187.    Cit,  40-48;   41^152;  57-702;  66- 

240.) 
Evarts,  Clark  v.,  46-248. 


Everest,  United  States  v.,  Mor.,  206. 
Everett  v.   Beebe,  87-452.    Tax.,  406,  486. 

(at,  42-141,  855;  43-218;  46-162;  46-155, 

690;  48-25;  62-827;  64-29;  57-825;  63-679; 

65-301.    Dist ,  43-168 ;  44^368 ;  4.V456 ;  60- 

167.) 

V.   Brown,  64-420.    Chat   Mortg.,  37. 

(Cit.,  69-132.) 

V.  Cedar  Rapids  <&  M.  R.  R.  Co.,  28-417. 

Certiorari.  53.     (Cit.,  36-15.)    Raihr.,  147. 

V.  Chicago,  R.  I.  &  P.  R.  Co.,  69-16. 


Carr.,  117,  118, 127. 

—  V.  Council  Bluffs,  46-66.  Mun.  Corp., 
25.  (Cit.,  64-62.)  Nuisances,  17.  (Git, 
61-470;  66-259.) 

—  Hibbard  v.,  65-872. 

—  McNulty  v.,  17-581. 

—  Nelson  v.,  29-184. 

—  Porter  v.,  66-278. 

—  Rosecrans  v.,  34-577. 

—  V.  Sherfey,  1-366.  Parent  &  Ch.,  8-10. 
(Cit.,  22-173.) 

V.  Union  Pacific  R.  Co.,  69-243.    Ap- 


peal, 240.   Dam.,  135,  136.    Ev.,  476.  (Cit, 

60-255.) 

Watts  v.,  47-269. 

V.  Whitney,  56-146.    Chat   Mortg.,  7. 

(Cit,  69-688.) 
Everhart  v.  HoUoway,  65-179.    Judgts.,  284. 
Kv:>ringham  v.   Braden,  68-188.     Convey., 

198. 
Everly  v.  Cole,  8  G.  Gr.,  289. 
Ewaldt  V.  Farlow,  62-212.   Ev.,  791.   Ezcep., 

34.    New  Tr.,  167. 
Ewart,  Bailey  v.,  52-111. 
Ewbank,  Page  v.,  18-580. 

Stewart  v.,  8-191. 

Ewell  V.  Chicago  &  N.  W.  R.  Co.,  29  Fed. 

Rep.,  57.    Actions,  78.    Lim.  of  Ac,  174, 

223. 
V.   Greenwood,  26-377.    .  Injunc,   102. 

(Cit,  33-205;  36-672;  42-365;   61-128;  64- 

35.)    Nuisances,  9.    (Cit,  3&-675;  48-639; 

54^169;  61-538;  62-646;  65^94.) 
Ewen,  Weitz  v.,  50-34. 
Ewiiig  V.  Folsom,  67-66.    Mech.  Lien,  46, 

70,  92.     Pay.  &  Disch.,  28. 
V.  Scott,  2-447.    Ercep.,  90.    (CJit.,  4- 

353;  5-475;  7-238;  11-95.) 

Swan  v.,  Mor.,  844. 

Warren  v.,  84-168. 


Excelsior  Coal  Co.,  Curran  v.,  63-94. 
Exchange  Bank,  Templin  v.,  69-149. 


Y78 


TABLE  OF  CASES. 


Beferenoes  are  to  titles  and  sections. 


Exiine  t.  Lowery,  46-569.  Execu.,  316. 
Plead.    (ExpL,  57-4J42.) 

Eyre  v.  Cook,  9-185.  (S.  C,  10-586.)  Ap- 
peal, 596.    Et.,  828.    Judgts.,  32. 

V. ,  10-586.     Plead.      (Cit.,  13-139.) 

: National  Bank  v.,  52-114. 

v.,  8  McOrarj,  175. 


Ejaer  v.   Weissgerber,  2-468.      Appeal,  452. 

Oontracts,   588,539.    (at.,  5-476;  18^^02; 

18-67;  21-529.)    Excep.,  48,  92.    (Cit.,  18- 

288,  886.)    Instructions,  84,   199.    (Cit.,  2- 

589;  11-18;  20-427;  81-872;  87-88.) 
Eaber  v.  Finch,  12-95.    Trusts,  68. 
Fabian    v.    Daris,   5-456.     £v.,   920,    1262. 

(Cit.,  16-57.) 
Fagg  V.  Hambel,  21-140.    Partnership,  37. 
V.  Parker,  11-1 18.    Certiorari,  18.    (Cit , 

21-35;  29-142;  48-185;  61-600;  65-558.) 
Falierty,  Barton  v.,  3  G.  Gr.,  827. 
Fahey,  Harding  v.,  1  G.  Gr.,  877. 

Holbrook  v.,  51-406. 

Fahnestock  v.  Smith,  14-561.    BUls  Sc  N. ,  236, 

237.    (Cit.,  19-420.) 
Failing  v.  Clemmer,  49-104.    Bills  &  N.,  55. 
Fair  v.  Brown,  40-209.    Appeal,  878.    Tax., 

688,  689.    (Cit.,  44r-37,  491;  45-289.     Diat., 

52-688.) 
Fairall,  Hammersham  v.,  44-462. 
Fairbaim  y.  Dana,  68-231.    Costs,  55,  56. 
Fairbanks  v.  Jacobs,  69-265.    Instructions, 

205. 
Fairbrother   v.    Shaw,    4-570.    Spec.    Perf. 

{at.,  17-194.)    Trusts.    (Cit.,  20-471.) 
Fairbum  v.  Goldsmith,  56-347.    Appeal,  602, 

648. 
V. ,  58-339.    Plead.,  268.    Prac,  216. 

Venue,  88.    (Dist,,  63-280.) 
Fairchild^  Mix  v.,  12-351. 

V.  Snyder,  43-23.     New  Tr.,  82. 

Fairfield  v.  McNany.  37-75.  Garnishment,  41, 

92.    Judgts.,  27C,  277.    Stat.,  60. 

V.  Ratcliflf,  20-396.   Mun.  Corp.,  513, 517. 

Ealconbury  v.   Mcllravy,  86-488.      Record. 

Acts,  102.    (Cit.  42-86,  141;  66-497.) 
Falconer,  State  v.,  7(V-416. 
Fales,  Kssell  v.,  Mor.,  491. 
Fall,  Vance  v.,  48-864. 
Fallon   V.  aiidester,   46-588.    Notice,    116. 

Tax.,  697.     (Cit,  50-198;  54-388;  58-749.) 

Tenants  in  Com..  11.    Wills,   16,  63,  65. 

(Cit,  60-412.) 
V.  District  Tp,  51-206.     Appeal,  129, 

180,  139. 


Fanning,  Cutter  v.,  2-580. 

V.  Kerr,  7-450.     Mortg.,  422.    Trusts, 

185,  139.     (Cit.  7-468;  8-405.) 
T.  Krapfl,  61-417.  Orig.  Not,  4.  Plead., 


771. 

—  V. 


— .  68-244.  Jurisd.,  125.  Orig.  Not, 
5, 123,  138. 
—  V.  McCraney.  Mor.,  898.    New  Tr.,  143. 


(at,  1-122;  15-90.) 

—  V.  Minnesota  B.  Co.,  87-879.    Appear., 


15.    Att*y,  39.    Garnishment,  7,  181. 

—  y.   Stimson,   1^42.    Landl.  &  T.,  17. 
(Fol.,  46477.      Cit,  62-413.) 

—  United  States  ex  rel.  v.,  Mor.,  848. 

—  Vandevoort  v.,  10-589. 


FannoQ  v.  RohinsoB,  10-272.    InstructioDs, 

117.    (at,  55-704.)    Parties,  215.    Plead., 

540.    (at,  80-562.) 
Farber  v.  Farber,  64-362.    Diy<»roe,  18, 101. 

(Cit,  66-879.) 

V.  Levi,  Mor.,  872. 

Farenholz,  Bos  worth  v.,  8-84. 

Fargo  V.  Ames,  45-491. 

V. ,  45-494.    Injunc.,  181,  188,  186. 

(Cit,  62-509;  69-388.)  Partnership,  100, 101. 
V.  Buell,  21-292.    Pay.  &  Disch.  26. 


Faris,  Lyman  v.,  53-4%. 
Farley,  Alger  ▼.,  19-518. 
V.  Budd,  14-289.    Appeal,  552.    Ev.,  767. 

(Cit.,  35-261;  55-460.)     Instructions,  242. 

(Cit,  41-16;  55-124;  59-18.) 
V.  Chicago,  R.  L  &  P.  R.  Co.,  42-284. 

Raih-.,  277,  27a    (Cit,  58-249;  66-424.> 
V. ,  56-337.    RaUr.,  543,  696.     (Cit, 


56-694.) 

—  V.  Farley,  30-853.    Divorce,  107.    (Cit, 
36-197.) 

—  V.  Goocher,  11-670.    Mortg.,  49.     (at.. 


50-497.)  Plead.,  568.  Real  Prc^.,  184.  (at., 
13-604:  14r-530;  16-180.) 

Farlie,  White  v.,  67-628. 

Farlow,  Ewaldt  v.,  62-212. 

Farmer  v.  Central  Iowa  R.  Co.,  67-186. 
Raih:.,  549,  605. 

V.  Hoffman,  67-678, 

Myers  v.,  52-20. 

V.  Perry,  70-358.  Ev.,  678.  Surety- 
ship, 3. 

v.  Sasseen,  63-110.  Appeal,  788.  Execu., 


305. 

V.  Turner,  64-690.    Execu.,  188. 

Wood  v.,  69-583. 

Farmera'  Bank,  Mayer  v.,  44-812. 


TABLE  OF  CASES. 


779 


References  are  to  titles  and  sections. 


Farmers',  etc.,  Bank  v.  Mather,  30-288.  Con- 
tracts, 7.    Judgts.,  88.    Jurisd.,  6. 

V.  Wasson,  48-880.    Corp.,  62,  63,  104. 

(Cit,  70-702.) 

V.  Young,  86-44.    Ev/,  101,   224,   1819. 

Plead.,  546.    (Cit.,  52-624.) 

Farmers*,  etc.,  Ins.  Co.,  Borgalthous  v.,  86- 
860.  * 

Farmers',  etc..  Savings  Bank,  HoU  v.,  55- 
612. 

Farmers*  Ins.  Co.,  Ekigerly  v.,  48-587. 

v.,  48-^44. 

Ellis  v.,  44^702. 

Hiffgins  v.,  60-50. 

V.  Highsmith,  44-880.    Const.  L.,  853. 


Jurisd.,   117.     (Cit,   58-178;    59-635;    61- 

408.)    Orig.  Not,  20,25,70, 162.    Dist,62- 

636.) 

Hunt  v.,  67-742. 

Mallory  v.,  65-450. 

Merrett  v.,  42-11. 

Mills  V,,  87-400. 

Nedrow  v.,  48-24. 

Neese  v.,  55-604. 

Walker  v..  51-679. 

Farmers'  Nat.  Bank  v.  Fletcher,  40-431. 
V. ,   44r^252.      Attach.,   122.      (Cit, 

46-669.)    Judgts.,  546.    Mortg.,   280,   285. 

(Fol.,   51-872..  Cit,   62-45.     Dist,   56-84.) 

Notice,  14,  85,  86,  119. 

Kinser  v.,  58-728. 

V.  Warner,  68-147.    Fraud.  Conv.,  64. 


Fameman,  Hillyer  v.,  65-227. 

Farner  v.  Turner,  1--58.    Ev.,  237.    (Cit.,  27- 

458.)    Execu.,  163. 
Farr,  Barber  v.,  54-57. 

Bamhart  v.,  55-866. 

Brett  v.,  58-442. 

v.,  66-684. 

V.  Fuller,  8-347.    Instructions,  17,  145. 


(Cit ,  1 1-250 ;  20-43.)    New  Tr.  ,119.    (Cit. , 
10-549.) 
—  V. ,  12-8a    Venue,  124.    (Cit,  18- 


601;  14-598;  87-874.) 

—  ▼.  John,  23-286.    Auctions,  1,  2. 

—  ▼.  Reilly,  58-899.  Appeal.  (Cit.,  59- 
494;  60-750;  66-862.)  Homestead,  214. 
(Fol.,  58-403.)  Tenants  in  Com.,  15.  (Cit., 
63-409.) 

—  State  v.,  38-558. 


Farrar,  Curd  v.,  47-504. 

V.  Emery,  52-725.    Husb.    &  W.,  98. 

(Cit,  65-182.) 


Farrar,  Green  v.,  58-426. 
V.  Mathews,  37-418. 

V.    Peterson,    52-420.      Agency,     229. 

(Dist.,  70-342.) 

Washington  County  v.,  15-601. 

Farrell,  Betts  v.,  18-572. 

Dickerman  v.,  59-759. 

V.  Leighton,  49-174.     Orig.   Not,  146. 

Parties,  288.    Wills,  55,  56. 

McDonald  v.,  60-335. 

Pettue  v.,  59-296. 

V.  Webster  County,  4^245.    Ev.,  17. 


Schools,  110. 
Farrenholtz,  Bosworth  v.,  4  G.  Gr.,  440. 
Farrington,  Altman  v.,  45-620. 
Farris,  Barger  v.,  34-228. 

V.  Ingraham,  84-231.    Orig.  Not.,  95. 

Jones  v.,  70-739. 

V.  PoweD,  10-558.    Orig.  Not. ,  68.    (at. , 

21-^18;  37-272,467.) 

Wilmer  v.,  40-309. 

Far  well  v.  Grier,  38-88.    B.  &  N.,  128.  (Cit, 

64-510.)    L.  &  T.,  118,  121.    (at,  59-328.) 

V.  Howard,  26-881.    Agency,  224.    As- 

signt,  74.     (Cit,  58-593;  66-241;  69-610.) 
Garnishment,  148.    (FoL,  46-142.) 

Huff  v.,  67-298. 

V.  Jones,  68-816.    Assignt.,  82.    (Cit, 

69-610;  70-704.) 

V.    Salpaugh,    82-582.      Appeal,    488. 

Pay.  &  Disch. ,  46, 47.    (Cit ,  8^-409 ;  38-87 ; 
54-510;  70-411.) 

V.  Sully,  38-887.    Guaranty,  16, 17. 

V.  Tyler,  5-585.    Parties,  14.    (Fol.,  10- 


106.  at,  6-171 ;  8-70 ;  9-828 ;  11-826,  510 ; 
14-59;  20-486;  86-286;  58-24.)  Partner- 
ship, 202.  Plead.,  711.  (at,  12-868;  24- 
324;  25-878.) 

Fassett,  Harrier  v.,  56-264. 

Fauble  v.  Davis,  48-462.  Contracts,  477,  521. 
(Cit.,  54-687 ;  55-727 ;  60-712.)    Parties,  109. 

V.  Stewart,  85-879.    J.  P.,  57. 

Faucher  v.  Grass,  60-50o.  Appeal,  898. 
Nuisances,  42.    (at.,  61-538;  65-498.) 

Faulkner,  Atkins  ▼.,  11-826. 

V.  Campbell,  Mor.,   148.    Injunc,    58. 

(Cit,  16-818;  18-112.) 

Faville  v.  Shehan,  68-241.  Ev.,  858.  New 
Tr.,  14,  58. 

Sweatt  v.,  28-321. 

Fawcett  v,  Eberly,  58-M4.  Officers,  172. 
Tax.,  284. 

Hallowell  v.,  80-491. 


780 


TABLE  OF  CASES 


References  are  to  titles  and  sections. 


Fawcett  v.  Woodbury  County,  55-154.  Offi- 
cers, 158.     (at,  58-547.) 

V.  Woods,  5-400.  Appeal,  482.  Con- 
vey., 826.     New  Tr.,   102.     (Cit,   9-868.) 

Faxtonv.  McCosh,  12-527.  Tax.,  160,  162. 
(Cit.  1^-544;  16-860;  21-224;  24r440;  47- 
201 ;  51-454.) 

Fay,  Hynds  v.,  70-483. 

T.  Orison,  60-186,   Mech.  Lien,77.  (at, 

69-658.) 

Sherrill  v.,  14-292. 

State  v.,  48-651. 

Tizzard  v.,  68-218. 


Fayette  County  v.  Bremer  County,  56-516. 

Poor,  18,  14.     (Cit,  58-117.) 

Carr  v.,  87-608. 

Slocum  v.,  61-169. 

Fayette  County  Savings  Bank  v.  Steffes,  54- 

214.     Bills  &  N.,  879. 
Fear  v.  Dunlap,  1  G;Gr.,881.    Bills  &  N., 

287.    (Cit.,  9-416.)    Guaranty,  46,  56,  57. 
v.  Jones,  6-169.    Parties,  72.    (Cit.,  11- 

510;  20-486.) 
Feeter,  Hughes  v.,  18-142. 

v.,  23-547. 

Fegan,  Scotten  v.,  62-286. 

Fejavary  v.   Broesch,  52-88.      Execu.,  200. 

(Cit,  57-88,  664;  58-501;  66-642.) 
Fejervary,  Grapengether  v.,  9-168. 

V.  Langer,  9-159.    Equity,  236. 

Feich  V.  Finch,   52-563.      Est  of  Dec,  384, 

887,  409.    (Cit.,  69-899.)    Lim.  of  Ac,  264. 
Feldenheimer  v.  Woodbury  County,  56-379. 

Crim.  L.,  1714.    (at,  68-105.) 
Feldman,  Kincell  v.,  22-866. 

Kinsell  v.,  28-497. 

Felker,  Cunningham  v.,  26-117. 

Felkner,  Miller  v„  42-458. 

Fell  V.  Burlington,  C.  R.   AM.   R.  Co.,  48- 

177.     Appeal,  91.     Ev.,  140.     (Cit,  55-592; 

68-271.) 

V.  Cook,  44-485.    Bankr.,  88. 

Feller  v.  Winchester,  8  G.  Gr.,  244.    Plead., 

88. 
Fellows   v.  Webb,    48-188.     Convey.,    177. 

Plead.,  472. 
Felt,  Cook  v.,  46-706. 

Hannahs  v.,  15-141. 

— «-  Smedley  v.,  41-^588. 

v.,  48-607. 

V.  Turnure,  48-397.    Judgts.,  293,  294. 

Plead.,  757. 
Felter,  State  v.,  25-67. 


Felter,  State  v.,  82-49. 

Feltes,  State  v.,  51-495. 

Felton  V.  Chicago,  R.  I.  &  P.  E.  Co.,  6^-577. 
Carr.,  169,  170. 

Fendrick  v.  Fendrick,  67-518. 

Fennimore,  Jones  v.,  1  G.  Gr.,  184. 

Fenno,  Trustees  v.,  67-244. 

Fenton  v.  Way,  40-196.  Tax.,  561,  721,  813. 
(at,  44-544,  629.) 

v. ,  44-488.    Appeal,  991.    Record. 

Acts,  59. 

Ferguson  v.  Beadle,  80-477.  Instructions, 
218. 

V.  Board  of  Supervisors,  44-701.  Ap- 
peal, 584. 

V.  Central  Iowa  R.  Co.,  58-29&    Prac, 

139.    RaUr.,  564.     (Cit,  64-612.) 

V.  Davis  County,  61-220.     (S.  C,  57-601.) 


Appeal,  868,  790,  978.  Venue,  62,  69,  87, 
92,  129,  181.  (at,  56-711 ;  57-224;  59-486, 
617;  69-254. 

—  V. ,   57-601.    Dam.,  46,  286.     Ev., 

281,  869,  415.  Mun.  Corp.,  190,  199,  909, 
912-915.    (at,  60^531 ;  61-627.) 

—  Gifford  v.,  19-166. 

—  Gilmore  v.,  28-220. 
v.,  28-422. 


—  Gimble  v.,  58-414. 

—  Grosbeck  v„  48-582.      • 

—  V.  Heath,  21-438.  (S.  C,  22-519.)  Ap- 
peal, 179.  Tax.,  814.  (at,  24^21;  29-66; 
80-540;  81-127;  88-146,  158.) 

—  Hoopes  v.,  57-89. 

—  Judd  v.,  89-897. 

—  Kearney  v..  50-72. 

—  ShorthiU  v.,  44r-249. 
v.,  47-284. 


V.  Thorpe,  54-422.    Costs,  29. 

V.  Williams,    5&-717.     Const.    L.,   163. 

Record.  Acts,  61. 
Fern,  MuUer  v.,  85-420. 
Ferner,  York  v.,  59-487. 
Fernow  v.  Dubuque  &  S.  W.  R.  Co.,  22-528. 

Appeal,    702.     Railr.,  445.     (at.,  25-142; 

27-284;  34-98,  888;  66-20,  182.) 
Ferrall  v.  Irvine,   12-52.    Est  of  Dea,  194. 

(Cit,  19-129;  20-70.) 
Ferreby,  Gray  v.,  86-146. 

Peterson  v.,  80-327. 

Ferrier  v.  Buzick,  2-186.     Spec.  Perf.,   72. 

(Cit,  15-95.) 
v. ,  (k258.    Notice,  72.  (at,  15-175; 

37-808.)    Plead,    (at,  10^508.) 


TABLE  OF  CASES. 


781 


References  are  to  titles  and  sections. 


Ferrier  v.  Scott's  Adm'rs,  17-678.    Interest, 

50.    (Cit.,  47-63.) 

V.  Storer,  6a-484.     Contracts,  87,  43. 

Ferring,  Hartinger  v.,  24  Fed.  Rep.,  15. 
Ferron  v.  Sturgeon,  10-586. 

Sturgeon  v.,  14-160. 

Ferry  v.  Page,  8-455.     Parties,  215. 

Fertig,  State  v.,  70-272. 

Fetes,  O'LaugUin,  62-582.     Mortg.,  169-161. 

Fetters,  Stafford  v.,  55-484. 

Ficklin  v.  Zwart,  10-887.    Interest,  163. 

Fidier  v.  Smith,  10-587.    Trespass,  7. 

Fidment,  State  v.,  85-541. 

Field  y.  Des  Moines,  89-575.    Const.  L.,  194; 

195.    Mun.  Corp.,  16,  82,  226,  888,  889. 
V.  Schricher,  14-119.   Appeal,  681.    Con- 
tracts, 400,  402.    (Cit.,  16-826;  20-868;  38- 

479;  42-605.) 

Shricker  v.,  9-366. 

Fields,  Jones  v.,  57-817. 

State  v.,  70-196. 

Fife,  Steel  ▼.,  48-99. 

Fifield  v.  Chick,  89-651.    Stat,  118. 

V.  Gaston,  12-218.    Equity.    (Cit.,   21- 

585.)    Fraud.    Conv.,    15,    145,    204,    209. 

(Cit.,    14-14;   17-200;  21^267;  83-696;  44- 

474;  51-176;  67-419.)  Mortg.   (Cit.,  25-198.) 
V.    Wood,    9-249.    Garnishment,    128. 

(Cit.,  12-27.) 
Figge  V.  Hill,  61-480.    Sales,  176,  207. 
Figley,  Davis  t.,  32-600. 
flggins,  Gwyer  v.,  87-517. 
Fike  ▼.  United  States,  Mor.,  80. 
FUkins,  Traer  v.,  10-568. 
Fimple,  Wilhelm  v.,  81-131. 
Finan,  McBianusv.,  4-288. 

State  v.,  10-19. 

Finarty,  Sipe  v.,  6-894. 

Finch   T.    Billings,    22-228.      Appeal,    195. 

(Cit,  5^720.)    Contin.,  1,  29.    Venue,  70, 

71.    (Cit,  86-658;  61-228.) 
V.  Central  R.  of  Iowa,  42-804.    Dam., 

111.    J.  P.,  88. 

Faber  ▼.,  12-95. 

Felch  v.,  62-563. 

V.  Hollinger,  43-598.   Execu.,107.   (FoL, 

48-263.     Cit,  68-44;  54-680.) 
V. ,  46-216.     Appeal,  928.    (Cit. ,  68- 

749.)    Judgts.,  828,  868.    Replevin,  87. 
V.  ,  47-178.     Appeal,   1007.     (Cit, 


64^504.  DiBt,  47-504.)  Courts,  212.  In- 
junc,  62.  Judgts.,  285.  (Cit,  65-666.)  J. 
P.,  300. 


Finch  V.  Marvin,  46-884.    Mun.  Corp.,  757. 

(at,  52-618.     Dist.,  51-576.) 

State  v.,  70-816. 

Findlay  v.   Kettleman,   14-178.    Estop.,    3. 

Vendors,  71. 

Stokes  v.,  4  McCrary,  205. 

Findley,  Phenix  Ins.  Co.  v.,  69-691. 

V.  Richardson,  46-108.     Guardianship, 

50.    Vendors,  87,  88. 

Senatv.,  51-20. 

State  v.,  45-485. 

V.  Stewart,  46-655.    lim.  of  Ac,  102. 


(Cit.,  56-76.) 
Fine,  Rosseau  v.,  1-98. 
Fmger.  State  v.,  46-25. 
Fink  v.  Fink,  8-318.    Arbitr. ,  5, 6.    (Cit. ,  20- 

477;  66-626.) 
Finley  v.  Brown,  22-688.    Appeal.    (Cit ,  32- 

26;  85-490,  494.)     Plead.,  968,    (Cit,  84- 

231;  55-156.)   Tax.,  645.    (Cit,  29-878,  432; 

82-466.) 
V.  David,  7-3.    Appeal,  499.    (Cit,  7- 

91;  10-549;  15-90;  22-548.) 
V.  Dietrick,  12-516.  Homestead,  29.  (Cit, 

47-510.) 
v.   Hershey,  41-889.    Dam.,   119,  196. 

Nuisances,  89.    Waters,  24. 

Mcaatchev  v.,  62-200. 

Finn.  Briggs  v.,  10-590. 

V.  Finn,  62-482,     Divorce,  65,  101. 

Phelps  v.,  45-447. 

v.  Rose,  12-565.    Courts,  222.    Hush.  & 

W.,   104.    (Cit,   41-590;    49-538;  65-182.) 

Officers,  87.    (Cit,  38-426;  60-872.) 

State  v.,  45-148. 

Sullivan  v..  4  G.  Gr.,  544. 


Finnagan  v.  Manchester,  12-521.  Judgts,  18. 

(at.,  26-505;  28-248.)  Venue,  2.  (Cit,  29- 

188.) 
Finnerty  v.  Coughlin,  58-751. 
First  Cong.  Church  v.  linn  County,  70-396. 

Tax.,  68-69. 
V.  Muscatine,  2-69.    Appeal,  81.    Con- 
tempt 20,  26.    (Cit.,  6-262;    16-74.)    In- 

junc,  176. 
First  C.  P.  Church  v.  Congregational  Society, 

23-567.     Asso.,   1.    Trusts,  56,  57.      (Cit., 

47-591.) 
First  M.  E.  Church,  Robinson  v.,  59-717. 

V.  Winegar,  84-593. 

First  Nat.  Bank  v.  Baker,  57-197.    (S.  C, 

60-132.)     Homestead.  90.     (Cit,  57-747; 

65-549.)    Plead.,  129. 


782 


TABLE  OF  CASES. 


Ref erenoeB  are  to  titles  and  sections. 


First  Nat.  Bank  v.  Baker,  60-132.    Appeal, 

1111. 

V.  Beeson,  48-710. 

V.  Bennett,  40-587.    Judgts.,  524.   (Cit., 

65-278;  67-107.) 

V.  Bonawitz,  47-322. 

Boulton  v.,  46-278. 

Boyd  v.,  25-255. 

V.  Breese,  39-640.    Appeal,  437.    Att'y, 

144.    Partnership,  59. 
V.    Bryan,    62-42.      Homestead,    116. 

Mortg.,  6,  218-221. 
V,  Carpenter,  84-433.    Bills  &  N.,  261. 

Guaranty,  11.    Partnership,  78. 
V.    Carpenter,    41-518.     Appeal,    808. 


Assignt.,  1.    Guaranty,  12,  18,  30,  85. 

—  V.  Charter  Oak  Ins.  Co.,  40-572.  Appeal, 
548.    New  Tr.,  188, 148, 151.   (Cit.,  45-136.) 

—  V.  Conger,  87-474.    Execu.,  819. 

—  V.  Davenport  &  St.  P.  R.  Co.,  45-120. 
Garnishment,  80,  31. 

—  V.  Davies,  43-424.  Corp.,  131,  161,  168, 
169.    (Fol. ,  49-824 ;  50-890. ) 

—  V.  Day,  52-680.  Bills  &  N.,  260.  Mech. 
lien,  61.  (Cit.,  55-32;  64-121.)  Spec. 
Perf.,  12. 

—  V.  Day,  64-118.    BUls  &  N.,  317.    Mech. 


lien.  64.    Pay.  &  Disch.,  105. 

—  V.  Dougherty,  29-260.    Bills  &  N.,  72. 

—  V.  Dubuque  Southwestern  R.  CJo.,  62- 
378.  Assignt.,  52,  56,  57.  (Cit.,  62-645; 
70-504.) 

—  V.  Duncan,  31-598. 

—  V.  Egge,  80-608. 

—  V.  Elliott,  54-419.    Interest,  47. 

—  V.  Elmore,  52-541.  Banks,  17.  (Fol., 
53-180.)  Chat.  Mortg.,  48.  Mech.  lien, 
185.  Mortg.,  298,  294.  (Qt,  63-697;  60- 
152;  61-615;  60-759.) 

—  V.  Free,  67-11.    Agency,  2.    Bills  &  N., 


442. 

—  V.  Gifford,  47-575.    Corp.,  60,  99. 

—  V.  Gill,  50-425.    Appeal,  61.    Plead.,  821. 

—  V.  Green,  59-171.    Actions,  45. 

—  V.  Greene,  64-445.     Corp.,  194.    lim. 
of  Ac,  67.    (at,,  66-414.) 

—  V.  Haire,  30-448.    Bankr.,  17.    Banks, 


14.    (Cit.,  37-183.)    Husb.  &  W.,  140,  141. 
Mortg.,  159.    Prac,  277. 

—  Hale  v.,  50-642. 

—  V.  Haug,  52-538.    C:k)ntract8,  446. 

—  V.  Hayzlett,  40-659.    Attach.,  146.    Re- 
cord. Acte.,  74.    (Cit.,  64-227.) 


First  Nat.  Bank  v.  Hendrie,  49-202.  Bills  & 
N.,  67.    Railr.,  1.    (Cit.,  53-187.) 

Hershfield  v.,  89-699. 

V.  Hershire,  81-18.    Tax.,  168. 

Hershire  v.,  86-272. 

V.  Hostetter,  61-896.  Courts,  160.  Fraud. 

CJonv.,  96. 

V.   Hurford,  29-579,    Bills   &  N..  76. 


Contracts,  218,  466.    (at,,  87-66;   49-405.) 

Ev.,  110,  795.    Fraud.,  24.    Instructions, 

151. 

—  V.  Krance,  60-236.    Att'y,  147.    Venue, 


64. 


—  McCoy  v.,  60-577. 

—  McLaughlin  v.,  28-602. 

—  V.  Manning,  87-610.    Estop.,  lOa 

—  V.  Mason,  67-105.    Plead.,  241. 

—  Melick  v.,  62-94. 

—  Middleton  v.,  40-29. 

—  Mount  v.,  87-457. 

—  V.  Murdough,  40-26.    New  Tr.,  211. 

—  V.  Needham,  20-249.     Bills  &  N.,  346. 

—  V.  Oskaloosa  Packing  Co.,  66-41.    Con- 
tracts, 348-362.    (Cit,  69-231.) 

—  V.  Owen,  28-185.    Bills  &  N.,  228,  282, 


818,  472.    Interest,  39.    Trusts,  114,  120. 
—  V. ,  62-107.    Ev. ,  1041. 


—  V.  Perry,  29-266,    (Chat.  Mortg.,  ISa) 
Garnishment,  49. 

—  V.  Price,  52-570.    Agency,   284.    Bills 


&  N.,  162,  168,  202. 

—  Robinson  v.,  48-864. 

—  Russell  v.,  65-242. 

—  V.   Ryerson.  28-608.    Bills  &  N.,  229, 


254. 


—  V.  Schlichting,  40^1.    C:)ontracts,  610. 
Plead.,  505. 

V.  Smith,  26-210.    Suretyship,  118-120. 


(Cit.,  26-222;  58-188.    Dist.,  45-646.) 

—  V.  Snell,  82-167.    Bills  &  N.,  818. 

—  Spaflford  v.,  87-181. 

—  Streeter  v.,  58-117. 

—  V.  Taylor,  44-343.    Easem't,  7. 

—  V.  Thurman,  69-693.    Dam.,  19,  58. 

—  Turner  v.,  26-562. 
v.,  80-191. 

—  V.  Wabash,  St.  L.  &  P.  R.  Co.,  61-700. 


New  Tr.,  72. 

—  V.  Warrington,  40-528,    Plead.,  988. 

—  V.  West,  52-084.    Bills  &  N.,  415. 


First  Presbyterian  Church.  Wilson  t.,  60-112. 
First  Presbyterian  Society,  Lamb  v.,  20-127. 
First  Regular  Baptist  CSiurch,  Sale  v.,  62-26. 


TABLE  OF  CASES. 


783 


References  are  to  titles  and  sections. 


First  Unitarian  Society  v.  Harrison,  68-425. 
Wills,  iia 

First  Universalist  Society,  Cattron  v.,  46-106. 

Fischer,  Gibson  v.,  6S-29. 

Fish,  Davis  v.,  1  G.  Gr.,  406. 

v.,  2  G.  Gr.,  447. 

Durant  v.,  40-559. 

V.  Wolfe,  50-686.    Contracts,  435. 

Fisher  v.  Anderson,  26-28.     Interest,  75. 

Bailey  v.,  88-229. 

V.  Beard,  82-846.  (S.  C,  40-626.)  Dedi- 
cation, 3.  Estop.,  54.  Lim.  of  Ac,  278. 
(Git.,  40-627.) 

V.   ,  40-625.    Dedication,  71.    In- 

jnnc,  149.  Judg^.,  890.  Lim.  of  Ac, 
278. 

Bennett  v.,  26-497. 

V.  Fisher,  31^^20.    Divorce,  126.    (Cit., 


36-197.) 

V.  Friedman,  47-448.    Chat.  Mortg. ,  104. 

V.  Harbcr,  10-298.    J.  P.,  210. 

Huntington  v. ,  27-276. 

V.  Lane,  57-834. 

Merritv.,  19-854. 

Moffatt  v.,  47-478. 

T.  Moore,  19-84.    Tender,  40,  42.    (Cit.. 

87-178.) 

V.  Oskaloosa,  28-381.    Atfy,  125. 

V.  Schiller  Lodge,  50-459.    Agency,  4. 

V.  Scholte,  80-221.      Plead.,   748,   890. 

(at. ,  35-594.     Dist.,  49-543.) 
V.  Tice,  304^79.    Slander  &  L ,  93.    (Cit. , 

28-18;  68-722.) 

V.    Wisner,    84-447.     Pub.    Land,    56. 

Tax.,  85. 

Witter  v.,  27-9. 

Fiske  V.  Berry  hill,  10-208.     Contin.,  23,  24. 

(at,  52-50.) 
Fitch  V.   Casey,  2    G.   Gr.,  300.      Tax.,  21. 

Vendors,  66,  72.    (at.,  13-491.) 
V.  Flynn,  58-159.    Appeal,  114.    (Cit., 

61-55,  229.) 

V.  Richardson,  Mor.,  245. 

Fitchpatrick  v.  Hawkeye  Ins.  Co.,  53-386. 

Insurance,  146.    (Cit.,  65-459.) 

Iowa  R.  Land  Co.  v.,  52-244. 

Spear  v.,  87-127. 

Fitzgerald  v.  Arel,  6^104.    J.  P.,  15.    (Cit., 

64-263.)    Residence,  3. 

V.  Britt,  48-498.    Convey.,  287.    Spec. 

Perf.,  6a 

V.  Chicago,  R.  I.  &  P.  R.  Co.,  50-79. 

Carr.,  128.    (at.,  68-429.) 


Fitzgerald  v.  Daniels,  62-744.    Mortg.,  868. 

Receivers,  14,  15. 
V.  Grimmell,  64r-261.    J.  P.,  16,  18, 19. 

Venue,  38. 

Kearney  v.,  43-580. 

Kelso  v.,  67-266. 


V.  McCarty,  55-702.    Ev.,  322.    Husb. 

&  W.,  95,  111.    Instructions,  185.    (at., 

63-867,465;  68-505.) 

:  State  v.,  49-260. 

'- v.,  6^268. 

Fitzpatrick    v.   Fitzpatrick,   86-674.     Wills, 

94.    (Cit.,  56-677. 

McPoland  v.,  1  G.  Gr.,  548. 

Fitzsimmons,  State  v.,  68-656. 

Fivecoat  v.  Fivecoat,  82-198.    Divorce,  106, 

121. 
Flaherty,  Camp  v.,  28-^20. 
Flanagan  v.   McWilliams,  62-148.    Appeal, 

888.    Prac,  187. 
Flanders,  Cooley  v.,  44-699. 

V.  McClanahan,  24-486.    Parties,  196. 

V.  Merrill,  38-583.     Contracts,  22,   28. 

Vendors,  206. 
Flannery,  Snow  v.,  10-818. 
Flannigan  v.  Althouse,  56-518.    Ezecu.,  188, 

228.    Fraud.  Conv.,  208.    (Cit.,  66-188.) 
Flathers,  Rea  v.,  31-545. 
Flattes  V.  Chicago,  R.  I.  &  P.  R.  Co.,  85-191. 

Railr.,  652.    (Cit.,  85-492;  40-206,  389.) 
Flaughter,  Marquardt  v.,  60-148. 
Fleak,  State  v.,  54-429. 
Fleischer  v.  Degnon,  58-288.    Ev.    (at.,  58- 

200.)    Fraud.  Conv.,  93. 
Fleisher  v.   Green wald,  20  Fed.  Rep.,  547. 

Aasignt.,  145,  146. 
Fleming,  Ault  v.,  7-148. 
V.   Chicago,   D.  &  M.  R.   Co.,  34-863. 

Railr.,  176, 177, 186, 188.    (at,  84-459;  50- 

861.     Dist ,  49-672.) 

Congregational  Society  v.,  11-538. 

Easton  v.,  51-305. 

Freeman  v.,  5-460. 

V.  Maddox,  80-289.    Execu.,   215,  217. 

(Cit,  44-552.)    Real  Prop.,  19. 

V. ,  82-498.    Execu.,  328. 

V.  Mershon,  86-418.    Appeal,  588.    In- 

junc,  28.    Parties,  98-95.    (at,  37-80;  65- 

78.     Dist.,  50-166,  167.) 
V.  Shenandoah,  67-505.    Husb.  &  W,, 


159.    New  Tr., 

—  State  v.,  18-443. 

—  Sylvester  v.,  19-667. 


^    I 


784 


TABLE  OF  CASES. 


ReferenoeB  are  to  titles  and  sections. 


Fleming*8  Heirs  v.  Hutchinson,  86-519.  Ex- 
ecu.,  272.  Judgts.,  279.  New  Tr.,  248. 
Partition,  22. 

Flemming,  Adkins  v.,  29-122. 

Flenniken,  Stillman  v.,  5&-450. 

Flesher  v.  Groves,  48-700.    Appeal,  1053. 

Fletcher  V.  Anderson,  11-228.  Bills  &  N., 
117-119,  143.    Partnership,  69. 

V.  Burroughs,  10-657.    Prsc,,  95.     (Cit., 

16-65 :  83-812.)    Slander  &  L.,  88. 

V.  Conly,  2  G.  Gr..  88.    Bills  &  N.,  314- 


316. 

Farmers*  Nat.  Bank  v.,  40-481. 

v.,44r-252. 

Jackson  v.,  Mor.,  280. 

Loniax  v.,  40-705. 

Pitkin  v.,  47-53. 

SeekeU  v.,  5a-880. 

V.  Terrell,  50-267.    Appeal,  809. 

V.  Vandusen,  52-448.    Injunc,  97. 

Flickinger,  Bray  v.,  69-167. 
Flinn,  Lucas  v.,  85-9. 

Hart  v.,  86-366. 

V.    McKinley,  44-68.      Tax.,    697,  700. 

(Cit.,  59-314;  68-611;  70-145.) 

Wright  v.,  83-159. 

State  v.,  51-138. 


Flint  V.  Gauer,   66-696.    Dam.,  86.    Intox. 

Liq.,  188,  207.     Plead.,  865. 
Flock  V.  Wjatt,  49-466.  Courts,  44.    Judgts., 

42.      (Cit.,    64r443.      Dist.,    53-864,    366.) 

Jurisd.,   198.      Real  Prop.,  92.     (Dist,  68- 

411.) 
Floete,  Crosby  v.,  65-370. 

District  T*p  v.,  59-109. 

Floyd  V.  Hamilton,  10-552.    Real  Prop.,  158. 

(Cit.,  15-90,  273.) 

Hamilton  v.,  20-i>98. 

V.  Mosier,   1-512.     Homestead,  1,   226. 

(Cit.,  6-30;  14-389;  57-48.) 
Floyd  County,  Albee  v.,  46-177. 
V.  Cerro  Gordo  County,  47-186.    Crim. 

L.,  751.  1758. 
V.  Cheney,  57-160.    Courts,   130.     Lim. 


of  Ac,  279. 
V.  Morrison,  40-188.    Att'y,  162.    Estop., 

1,  2.  Ev.,  166.  Mortg.,  869. 
Fluke,  Scott  County  v.,  84-317. 
Flynn  v.  Des  Moines  &  St.  L.  R.  Co.,  62- 

521.    Appeal,  635. 
V, ,  63-490.     Actions,  24.    Agency, 

137.     Contracts,  495,  555.     Courts,  92,  93. 

Plead.,  104,  409. 


Flynn,  Fitch  v.,  6&-159. 

State  v..  28-26. 

v.,  42-164. 

Fockler  y.  Beach,  32-187.  Interest,  9.  Trusts, 

127. 

Hess  v.,  25-9. 

V.  Martin,  32-117.    Mun.  C(»p.,  958. 

Phelps  v.,  61-840. 

Randall  v.,  52-618. 

Foerder  v.  Wesner,  56-167.    Mech.  Lien,  84, 

85.    (Cit.,  65-517.) 
Fogg,  Allen  y.,  66-229. 
V.  Holcomb,  64-621.     Ackgt.,  29.    Ev., 

624.   Notice,  100.  Real  Prop.,  175.  Record. 

Acts,  42,  48,  64,  65,  106.    (Cit.,  67-653;  69- 

56.)    Tax.,  368,  376. 
Foglesong  v.  Gerber,  62-724. 
Foley,  Adams  v.,  4-44. 

Carson  v.,  1-624. 

V.  Chicago,  R.  L  &  P.  R.  Co.,  64-644. 

Negl.,  76.  (Cit.,  65-740.)  Prac.,  234.  Raifr., 

588,  584.    (Cit.,  65-420;  67-76;  68-24;  70- 

560.) 
T.  Connelly,  9-240.     Orig.  Not.,  184. 

(Cit.,  12-404;  17-174) 
V.  Cooper,  48-876.   Homestead,  171,  208. 

(Cit.,  6^604.    Dist.,  6^-622.) 

Hart  v.,  67-407. 

V.  Howard,  8-56.    Convey.,  78.    (Cit, 


16-105;  26-98;   28-246;  88-480.    Dist,  20- 
362.)    Ev.,  628.    Mortg.,  18. 

—  V.  Kane,  63-64.    Convey.,  241.    Est.  of 
Dec.,  291.    Execu.,  265,  88a 

—  V.    Kirkland,    66-227.       Appeal,    839. 


Sales,  3. 

—  McGregor  &  S.  C.  R'y  v.,  38-588. 

—  V.  McKeegan,  4-1.    Dam.,  802-805,  313. 


(Fol.,  9-267.  at,  5-298,  854;  9-63,  600; 
29-547;  85-19;  86-884;  87-678;  8^459;  42- 
605;  56-142;  64-887.)  Plead.,  277.  Vend- 
ors, 107. 

—  State  v.,  81-627. 
v.,  65-51. 


Folger,  Stout  v.,  84-71. 
Foli,  Peterson  v.,  67-402. 
Follett,  Davidson  v.,  27-217. 

PhiUips  v.,  69-89. 

Folsom,  Cannon  v.,  2-101. 

Ewing  v.,  67-66. 

McFarland  v.,  61-117. 

Radford  v.,  55-276. 

v.,  58-478. 

v.,  4  McCrary,  627. 


TABLE  OF  CASES. 


785 


Beferenoes  are  to  titlee  and  sections. 


Folsom  V.  Star  Union,  etc.,  line,  54-400.  Es- 
top., 11.  (Cit.,  67-19;  68-848.)  Plead., 
188,  146. 

State  v.,  84-588. 

V.  Winch,  63-477.    Urn.  of  Ac,  32,  88. 

Plead.,  626,  627,  941. 

Foltz,  Jennison  t.,  Mor.,  490. 

Fonda  v.  Clark,  43-800.  Execu.,  285.  (Cit., 
47-568.)    Stat.,  118.    (Cit.,  47-468.) 

Fooks,  State  v.,  65-196. 

v.,  65-452. 

Foor  ▼.  Hamilton,  28-595. 

Foote  T.  Beokwell,  84-492. 

Gilman  v.,  22-560. 

▼.  Mt.  Pleasant,  1  McCrary,  101.  Courts, 

118.     Man.  Corp.,  121,  154. 

Forbes  t.  Delashmutt,  68-164.  Certiorari, 
18.  In  June,  18.  Plead.,  691.  Railr.,121, 
200. 

Stoddard  ▼.,  18-29& 

Forcheimer  v.  Stewart,  65-598.  Sales,  58, 60, 
188,  184. 

Ford  V.  Central  Iowa  R.  Co. ,  69-627.  Appeal, 
540.  Ev.,  888.  Negl.,  18.  New  Tr.,  111. 
Prac,  168. 

V.  CUnton.  25-157. 

Coffman  v.,  56-185. 

CoUar  v.,  45-881. 

V.  Independent  Dist.,  46-294.    Agency, 

73.    Mech.  Lien,  60.    Parties,  159. 

V.  Jefferson  County,  4  G.  Gr.,  273.  In- 
struction^, 40.  Mun.  Corp.,  939.  (Cit.,  4 
G.  Gr.,  860.)    Plead.,  939,  944. 

V. ,  4-566.    Plead.    (Dist.,  7-45.) 

Jefferson  County  v.,  4  Q.  Gr.,  367. 

Kelly  v.,  4-140. 

V.  Loomis,  62-686.    Injunc.,  145,  164. 

V.  St.  LouiB,  K.  &  N.  W.  R  Co.,  54-723. 

Ev.,  324.    Words  &  Phr.,  75. 

Sandral  v.,  55-461. 

Soofield  v.,  56-870. 

Shepard  v.,  10-502. 

Van  Horn  v.,  16-578. 

V.  Wescott,  8-286. 


Fords  ▼.  Vance,  17-94.  Appeal.  (Cit,  20- 
295;  22-584;  27-581.)  Execu.,  438.  (Cit, 
24-405.) 

Fordyoe,  Webb  v.,  55-11. 

Foreman,  Gillett  ▼.,  11-512. 

V.  Higham,  85-882.    Execu.,  11. 

V.  Hunter,  59-550.    Crim.  L.,  1186, 1778, 

1785.    Intox.  liiq.,  8a    Jurors,  17. 

Forest  aty  &  S.  R.  Co.,  Cox  t.,  66-289. 
Vol.  11  —  50 


Forester,  Lokie  v.,  46-708.    v 

Forey  v,  Bigelow,  56-881.    Real  Prop.,  62. 

Tax.,  415. 
V.  Western  Stage  Co.,  19-585.    Ev.,  481. 

Plead.,  194. 
Formholz  v.   Taylor,    13-500.     Plead.,    195. 

(at,  21-529.) 
Forney,  Leach  v.,  21-271. 

Marshalltown  v.,  61-578. 

v.,  64-664. 

Ogden  v.,  33-205. 

V.  Ralls,  30-559.    Actions,  6.    (at,  85- 


426.)    Appeal,  501.    Parties,  212. 

Fomy,  Chisholmv.,  65-388. 

Forry,  Spengin  v.,  87-242. 

Forshee  v.  Abrams,  2-571.  Crim.  L.,  1223, 
1224.  Ev.,  258,  855,  1005.  (Overr.,  65- 
306.  Cit.  23-13;  39-189;  46-82;  68-722.) 
New  Tr.,  208.  (at,  4-462;  7-«8,  484;  11- 
66;  12-364;  20-199;  32-518.)  Plead.,  127. 
Prac.,  60.  Slander  &  L.,  76,  76.  (Overr., 
65-306.     Cit,  13-16 ;  45-52 ;  56-18 ;  68-722.) 

Forster,  Clapp  v.,  67-49. 

Forsyth  v.  Ripley,  2  G.  Gr.,  181.  lim.  of 
Ac,  22.  (Cit,  8-122.  Dist,  55-39.)  Stet., 
82.    (Cit,  2  G.  Gr.,  185;  44^238;  45-92.) 

Forsythe,  McQrew  v.,  31-179. 

v.  McMurty,  5^162.    Prac.,  279. 

Fort  V.  Wilson,  3-153.  Bills  &  N.,  15, 
136. 

Fort  Des  Moines  Lodge  v.  Polk  County,  56- 
34.    Tax.,  71.    (Cit,  64-554.) 

Fort  Dodge,  Duncombe  v.,  38-281. 

V.  Moore,  87-888.  Execu.,  152.  Re- 
plevin, 67. 

SneU  v.,  45-564. 


Fort  Dodge  aty  School  Dist  v.  District  T*p, 
15-434.  (S.  C,  1&-85.)  Plead.,  184.  (at, 
29-108.)  Schools,  3,  35.  (Cit.,  25-808.) 
Stat,  173. 

Fort  Dodge  School  Dist.  v.  District  T'p,  17- 
85.    Plead.,  135.    Schools,  41. 

Fort  Madison,  Dieman  v.,  30-542. 

Espy  v.,  14r-226. 

Fortner,  Speers  v.,  6-553. 

State  v.,  43-494. 

Stout  v.,  7-183. 

Fortney  v.  Jaooby,  51-95.  Appeal,  1030. 
Excep.,  9. 

Fortune,  Malony  v.,  14-417. 

Foshee,  Abrams  v.,  3-274. 

Foss  V.  Isett,  4  G.  Gr.,  76.  Attach.,  96. 
(Overr.,  4^-479;  64-55.     at,  33-583.) 


786 


TABLE  OF  CASE8. 


Beferenoes  are  to  titles  and  sections. 


Fobs,  Munson  v.,  56*809. 

Foteaux  v.  Lepage,  6-128.    Est.  of  Dec.,  54, 

Fbstenson,  Hows  v.,  81-600. 

56.    (at.,  6-278;  12-«2;  16-192;  1^-5;  26- 

Foster  v.   Bettsworth,   87-4X5.     Estop.,  49. 

525;  35-156;    37-534;  47-645.)    Guardian- 

—-V.  Bigelow.  34-879.    Estop.,  59.    (Cit, 

ship,  18,  75,  76,  84,  87.    (Cit.,  22-80;  39- 

85-518.) 

684.)    Trusts,  122. 

-™-  Bingham  v.,  87-889. 

Foule    V.    Mann,    63-42.    Const.    L.,   2,    3. 

V.   Bowman,   55-237.     Ev.,  659.    Tax., 

Execu.  ,111.    (at. ,  6a-125 ;  5^201 ;  61-608 ; 

542,654. 

68-^2.) 

Brandt  v.,  5-287. 

Foulke  V.  Stockdale,  40-99.    Real  Prop.,  71. 

V.  Brown,  55-686.    Mun.  Corp.,  276. 

(Cit.,  68-69.) 

Chase  v.,  9-429. 

Fountain,  Byington  v.,  61-512. 

V.  Clinton  County,  51-541.    AttV,  106, 

v.   Smith,  70-282.    Chat.   Mortg.,   138. 

116,   117.     (at.,   59-628.)     Grim.   L.,   792. 

Crim.  L.,  487.    Garnishment,  51. 

Intox.  Liq.,  36,  87.     Mun.  Corp.,  825,  987. 

V.  West,  23-9.    Ev.,  855.    (Overr.,  66- 

(Git.,  57^42.) 

306,    Cit.,  45-52;  46-32;  68-722.)     Prac., 

Deshler  v.,  Mor.,  403. 

76,  89.    (Cit.,  26-208;  47-354.)    Slander  & 

V.  Elliott,  38-216.    Dam..  296.    Plead.,  4. 

L.,  76,  86,  91.     (Overr.,  65-306.    at,  88- 

Trespass,  4. 

462;  46-684;  66-19.) 

V.    Henderson,    54^^220.      Orig.    Not, 

V.         ,  68-380.    In  June,  156,  160. 

145. 

Foust  V.  Hastings,  66-622.    Arbitr.,  13,  16. 

Hisev.,  17-28. 

Foutch.  Bell  v.,  21-119. 

Iowa  City  v.,  10-189. 

Fonts,  Buchanan  v.,  22-602. 

Iowa  County  v.,  49-676. 

Milbourn  v.,  4  G.  GJr.,  846. 

Iowa  Lumber  Co.  v.,  49-25. 

V.    Pierce,    64-71.     Appeal,    292,    657. 

Jolinson  v.,  68-140. 

Habeas  Corpus,  26,  32.    Parent  &  Ch.,  4, 

V.  Kemp,  48-699. 

37. 

Knoxville  v.,  62-758. 

V.  State,  4  G.   Gr.,  60JI.    Crim.   L.,  16, 

McCrory  v.,  1-271. 

131,  163,  168,  959,  1258.    (Cit,  8-529;  20- 

McPherson  v..  43-48. 

110;  27-409;  28-526;  88-680.) 

V.  Marsh,  26-300.    Lim.  of  Ac,  63. 

Fowler,  Corning  v.,  24-584. 

V.  Paine,  56-622.    (S.  C,  63-85.)   Mortg., 

Craig  v.,  69-200. 

271. 

V.    Doyle,    16-634.      Bills  &  N..   388. 

V.   ,   63-85.      Contracts,    616,   617. 

Courts,  179.    Judgts.,  137.    (Cit,  48-197.) 

Mortg.,  169. 

Parties,  196.    (Cit.,  18-74.) 

Robinson  v.,  12-186. 

State  v.,  52-103. 

Royer  v.,  62-321 . 

Thorpe  v.,  57-641. 

V.  Russ,  14-61.     BiUs  &  N.,  270. 

Fox,  Barnes  v.,  61-18. 

Smith  v.,  44-442. 

Campbell  v.,  11-818. 

State  v.,  2-559. 

V.  Doherty,  30-884.    Trusts,  25.    (Cit, 

v.,  10-435. 

36-128.) 

v.,  11-291. 

V.  Duncan,  60-821.    Appeal,  76. 

v.,  83-625. 

V.  Edwards,  38-215.    Record.  Acts,  119. 

: v.,  87-404. 

(Cit,  61^-831.) 

v.,  40-803. 

Hanrahan  v.,  47-102. 

v.,  56-748. 

Jefferson  County  v.,  Mor.,  48. 

Tevis  v.,  8  G.  Gr.,  71. 

Knight  v.,  Mor.,  306. 

V.  Trenary,  65-620.    Assignt.,  17.    Ev., 

Lowv.,  6(V-221. 

42,248. 

V.  Wunderlich,  64-187.     Intox.  Liq., 

Wheaton  v.,  58-661. 

170.    (Cit,  66-642.)    New  Tr.,  186,  187. 

Wire  v.,  62-114. 

Foy,  Ruter  v.,  46-132. 

V.  Young,  85-27.    Convey..    183,  862. 

Tabor  v.,  66-689. 

(Cit.,  60-288.)   Guardianship,  29, 31.   Mort., 

Foye  V.  Walker,  62-261.    Appeal,  184. 

444. 

Frakes,  Burger  v.,  67-460. 

TABLE  OF  CASES. 


787 


References  are  to  titles  and  sections. 


France  v.  Haynes,  67-189. 

Francis  v.  Bentley,  60-69.    J.  P.,  59,  83. 

V.  Campbell,  22-698, 

Crist  v.,  60-257. 

y.  Dubuque  &  S.  R.  Co. ,  26-60.     Bailm. , 

12.    Garr.,  95.    Cit.,  40-581. 

Keys  v.,  28-821. 

Frandaen  v.  Chicago,  R.  I.  &  P.  R.  Co.,  86- 

872.    Instructions,    114.     Negl.,    24,    166. 

(Cit.,  46-78;  47-«90;   54-226,  227;  64-649.) 

Prac,  122.    (Cit.,  41-692.)    Railr.,  592,  608. 
Frank,  American  v.,  62-202. 
V.  Blake,  68-750.     Bills  &  N. ,  874.    (at , 

61-87.) 

Burrows  v.,  67-502. 

Puring^n  v.,  2-566. 

V.  Purington,  6-845.    Spec.  Perf.,  49. 

Rrankel  v.  Chicago,  B.  &  P.  R,  Co.,  70-424. 

Costs,  206. 
Franklin,  Mason  v.,  58-506. 

Newman  v.,  69-244. 

V.  Northwestern  Telephone  Co.  69-97. 

J.  P.,  20.    Telegraphs,  9.    Venue,  26. 
V.  Tnckerman,   68-572.    Contracts,  51. 

Spec  Perf.,  82. 
V.  Twogood.  18-616.    (S.  C,  25-522;  27- 

289.)    Assignt.,  41.    Bills  &  N.,  106, 186, 

828,    825.     (at,    45-108;    56-42;  60-320.) 

Corp.,  11,  67.    (at,  40-189.)    Plead.,  778, 

989.      (at,   81-899;    84-107;    85^594;    65- 

756.) 
V.  ,  26-620.    Contracts,  440.    (Cit. 

88-147.) 

Twogood  v.,  27-289. 

Franklin  Ins.  Co.  v.  Mcaea,  4  6.  6r.,  229. 

Equity,  16.    (Cit,  21-277;  22-450.) 
Franks,  .^na  L.  Ins.  Co.  y.,  68-618. 

Crafty.,  84-604. 

McCabe  v.,  44-208. 

Sieben  y.,  62-642. 

V.  State,   1  G.   Qr.,  641.    Instructions, 

170.    Prac.,  244.  246. 

State  y.,  64-89. 

Rrans  y.  Young,  24-875.    Pledge,  4,  5.    Re- 

pleyin,  47.    (Cit,  26-169.)    Sales,  21.    Ten- 

ant  in  Com.,  20,  21. 
Franay.  Sioux  aty  &  P.  R.  CJo.,  66-107. 

Hun.  (}orp.,  402. 
FVaser,  Bradley  y.,  64-289. 
F^asier,  ante  y.,  58-268. 
fVannbnrg,  State  y.,  40-565. 
I^raaier,  Able  y.,  48-175. 
Bemer  y.,  8-77. 


Frazier  y.  Crafts,  40-110.    Appeal,  1146.    Ex- 
ecu.,  847.    (Dist,  58-787.) 

Hay  v.,  49-454. 

y.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  48- 

671.    Carr.,  14. 

Kellogg  y.,  4(MK)2. 

Lyons  v.,  8-849. 

Neal  y.,  63-451. 

V.  Nortinus,  84-82.    Animals,  2. 

y.  Smith,  10-591.    Ev.,  957. 

y.  Steenrod,  7-889.     Guardianship,  40, 


60.      (at,  10-526;  22-20;  24-227;  85-«28.) 

Preburg  v.  Davenport,  68-119.  Mun.  Coi-p.! 
622.    (at,  67-847;  6^201.) 

Frederick  y.  Callahan,  40-811.  Assignt,  6. 
Landl.  &  T.,  20. 

Cooper  y.,  4  G.  Gr.,  408. 

y.  Cooper,  8-171.    Partnership,  180,  215. 

y.  Gaston,  1  G.  Gr.,  401.  Ev.,  1260.  In- 
structions, 169.    (at,  4  G.  Gr.,  161,  488.) 

y.  Mitchell,  1-100.    Appeal,  818. 

y.  Remking,  4  G.  Gr.,  66.    Bills  &  N., 


177. 


y.  Shane,  82-264.    Const  L.,  205. 


Fredericks,  State  y.,  8-568. 

Walters  y.,  11-181. 

Free,  First  Nat.  Bank  y.,  67-11. 

Hunt  y.,  29-166. 

Freeborn,  Clise  v.,  29-110. 

Freeborne,  Clise  y.,  27-280. 

Freeland  v.  Muscatine,  9-461.    Dam.    (at, 

70-168.)   Mun.  Corp.    (Cit,  21-617;  24-846; 

81-869.) 
Freeman  y.   Fleming,    6-460.    Plead.,    691. 

(Cit.,  9-297.)    Tender,  6,  12,  86.    (Cit,  11- 

31,  244;  14-116,  622;  19-86;  24-282;  80-116; 

85-149;  87-426.) 
y.  Hart,  61-626.    Bonds,  12.    Injunc., 

68,   169.     Jurisd.,   141.     J.   P.,  268,  266. 

Plead.,  68. 
y.  Holliday,  Mor.,  80.    Pub.  Lands,  19. 

(at,  2G.  Gr.,  260;  1-28.) 

McKinnis  y.,  88-864. 

y.  O'Brien,  88-406.    Bills  &  N.,  249, 267, 

259.    (Cit,  68-517.) 
V.  Rich,  1-604.    Appeal,  464,  461.   (Cit., 

«M04;  7-91;  11-402;  14-«68;  89-611.) 

State  y.,  &-42a 

y.,  27-888. 

Freerking  v.  Freerking,  19-84.    Diyoroe,  26, 

87.    (at,  2&-4«7.) 
Freese  y.  Co-operative  Coal  Co.,  67-42.    Gar- 
nishment, 115. 


788 


TABLE  OF  CASES. 


Ref  erenceB  are  to  titles  and  sections. 


Freher  v.  Geeseka,  5-472.   Appeal,  812.   Con- 
tracts, 540.    Excep.,  102. 
Freibertsheyser  v.  Rischatcb,  10-587. 
Fremont  County  v.  Burlington  &  M.  R.  R. 

Co.,  22-91.     (S.   C,  9  WaU.,  89.)     Pub. 

Lands,  72,  73,  102,  146.    (Cit.,  38-208;  40- 

335,  521 ;  43-165 ;  47-516.) 

Chandler  v.,  42-68. 

Harris  v.,  63-639. 

Marvin  v.,  11-463. 

Raibroad  Co.  v.,  9  Wall.,  89. 

French  v.  Burlington,  42-614.    Mun.  Corp., 

164,  176-179.    (Cit.,  47-228;  51-394,  395.) 

Collier  v.,  64-577. 

Cooper  v.,  52-531. 

Crow  v.,  3  G.  Gr.,  124. 

District  Tp  v.,  40-601. 

V.   Gifford,  30-148.     Receivers,  8,    24. 

(Cit.,  82-522;  35-80;  57-142;  5^-311.) 
V.  ,  31-428.    Costs,  36.    Receivers, 

58.    (Dist,  55-287.) 
Lemonds  v.,  4  G.  Gr.,  123, 


Mallory  v.,  88-481. 

v.,  44-133. 


Manny  v.,  23-250. 

V.  Reel,  61-143.    Ev.,890.   Fiaud.Conv., 


206. 
—  V. 


—  70-122.  Appeal,  548.  Attach.,  99. 

V.  Rowe,  15-563.    Estop.,  55.    (Cit.,  18- 

548;     42-117.)     Interest,     120.     Partner- 
ship, 90. 

Russell  v.,  67-102. 

Thompson  v.,  57-559. 

V.  Trustees  of  Griswold  College,  60-482. 

Trusts,  131,  182. 

fVench  Lumbering  Co.,  Taylor  v.,  47-662. 

Frentress  v.  Markle,  2  G.  Gr.,  553.  Bankr., 
31.  Pay.  &  Disch.,  68.  (Cit..  3  G.  Gr., 
117;  21-143;  29-559;  83-549. 

V.  Mobley,  10-450.     Plead.,  887. 

Friedlandw  v.  Mahoney,  31-311.  Execu.,  202. 
(Cit.,  56-265.)  Fraud.  Conv.,  89,  112.  In- 
surance, 276. 

Friedman,  Fisher  v.,  47-443. 

Friend  v.  Beebe,  8  G.  Gr.,  279.  Bills  &  N., 
297.    Ev.,716.   (Cit.,  21-189.   Dist.,  18-487.) 

Fries,  Niles  v.,  35-41. 

V.   Porch,  49-851.    Excep.,  8.    Intox. 

liq.,  63,  64.    Judgts.,  67-     Officers,  72. 

Finch  V.  Coe,  4  G.  Gr..  555.  CaiT.,  136,  153. 
(Cit.,  14r-371;  53-279;  68-478;  69-498.) 
Dam.,  283.  (Cit.,  21-386.)  Ev.,232.  Ten- 
der, 41.    (Cit.,  19-86;  30-231;  37-425.) 


Finch,  Peck  v.,  10-193. 

Sullivan  v.,  3-66. 

Taylor  v.,  2-84. 

v.    Taylor's    Adm'x,    4    G.    Gr.,    196. 

Plead.,  395.    (Cit.,  11-21.) 
V.  Whicher,  4  G.  Gr.,  382.    J.  P.,  847. 


(Cit.,  1-91;  18-58.    Dist,  28-490.) 
Frisbee  v.  Seamon,  49-95.    Lim.  of  Ac,  188. 

(Cit.,  51-628.) 
Frisbie,  Smith  v.,  7-486. 
Frith  V.  Dubuque,  45-406.    Mun.  Corp.,  404, 

417,  418,  422.    (Cit.,  54-257.)    Raih-.,  143, 
Fritz,  Berberick  v.,  39-700. 

Burham  v.,  4  McCrary,  410. 

v.  Kansas  CSty,  C.  B.  &  St.  J.  R.  Co., 

61-328.    Raih-.,  850,  851. 

Littleton  v.,  65-488. 

v.  Milwaukee  &  St.  P.  R.   Co.,  84-887. 


Raih-.,  846.    (Cit.,  43-529.) 
Fritzler  v.  Robinson,  70-500.    Appeal,  993. 

Equity,  136.  Mining,  8. 
Froelick,  State  v.,  70-213. 
Fromme  v.  Jones,  18-474.  Assignt.,  70.  (Cit., 

14-600;  16-289;  17-92;  1^-487;  24r-268:  26- 

384;  58-598;  66-241;  6^-610.)  Chat.  Mortg., 

2,  75.    Partnership,  83.    Praa,  181.    (at. 

14^114;   15-478;    17-372;    20-528.     BxpL, 

25-218.) 
Frost,  Hale  v.,  99  U.  S.,  889. 

V.  Inman,  10-587.    Appeal,  262. 

Paine  v.,  67-282. 

V.  Parker,  65-178.    Appeal,  808.    Hush. 

&W.,   92,  101,   102,   106.      (CTit.,   69,-129.) 
V.  Rosecrans,  66-405.       Ev.,  50,  51,  105, 

1344.    (Cit.,  68-838.) 

Rush  v.,  49-188. 

Sample  v.,  10-2«6. 

V.  Senior,  44-706.    Excep.,  134.     (CiL, 


56-337.) 

V.  Shaw,   10-491.    Interest,  96.    (FoL, 


13-175.   at.,  11-482 ;  15-475 ;  25-58 ;  82-419.) 
Fry  V.  Dubuque  &  S.  W.  R.  Co.,  45-416. 

Dam.,  42,  284.    (Dist.,  64-257.) 
— r-  Hershey  v.,  1-593. 

State  v.,  67-475. 

Fryberger,  Heaton  v.,  88-185. 

Fuhs  v.  Osweiler,  59-481.     InstructioDS,  123. 

Fulleam  v.  Muscatine,  57-457.      Dam.,   98. 

Mun.    Corp..    285,    611.       Negl.,  86,  87. 

"Waters,  4. 
Fuller  V.  Armstrong,  53-683.    Tax.,  688, 773. 

(Cit.,  64r456,  558,  761;  65-120, 149,  804, 564; 

68-318,434;  69-347,461.) 


TABLE  OF  CASES. 


789 


References  are  to  titles  and  sections. 


VuHear,  Aultman  v.,  53-60. 

V.  Calkins,  22-801.    Officers,  96,  97. 

Qapron  v.,  45-712. 

V.  Chicago  ife  N.  W.  R.   Co.,  81-187. 

(See  17  Wall.,  560.)    Agency,  145.    Const 

L.,  265.      (at,  45-354.)    Dam.,  7.     New 

Tr.,  201.    Railr.,  706. 
V. ,  31-211.    New  Tr.,  27.    Pay.  & 

Discb.,  8.    Railr.,  707. 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  61-125. 


Nuisances,  44. 

—  .Cornog  v.,  80-212. 

—  V.  Dmgman,  41-506.  Bills  &  N.,  214, 
288. 

—  Farr  v.,  8-847. 
v.,  12-88. 

—  Genther  v.,  86-604. 

—  ▼.  Hunt,  48-168.  Homestead,  132.  (Cit., 
68-188,  226.)  Mortg.,  106,  187,  188.  Pub. 
Lands,  26,  27. 

—  V.  Lamar,  53-477.  Ev.,  786.  Mortg., 
296.    Parties,  201. 

—  V.  Lendrum,  58-358.  Ev.,  1048.  Judgts., 
466. 

—  Leyner  v.,  67-188. 

—  McCormicks  v.,  56-48. 

—  V.  Phoenix  Ins.  Co.,  61-850.  Insurance, 
81,82. 

—  Powers  T.,  80-476. 

—  Railroad  Co.  v.,  17  WaU.,  560. 

—  V.  Riggs,  66-828.     Orig.  Not,  110. 

—  V.  Schwartz,  47-711. 

—  State  v.,  70-761. 

—  V.  Stebbins,  49-876.  Judgts.,  148,  227. 
(Dist,  70-488.) 

V.  Tomlinson,  58-111.    Guaranty,  88,  71. 


(Cit,  58-181.)    Suretyship,  93. 
▼.    Unknown    Owner,  9-480.    Appeal, 

589. 

Upson  v.,  48-409. 

FoUiam,  Churchill  v.,  a-45. 

▼.    Muscatine,    70-486.      Appeal,    772. 

Mun.  Corp.,  648,  700.    New  Tr.,  56. 

Wilson  v.,  50-128. 

Ftolmer   ▼.    Fulmer,  22-230.    Appeal,    858. 

(Cit.  58-490.)    Plead.,  266,  846.    (Cit.,  25- 

86,  298;  27-262;  28-53;  29-489.) 

V. ,  21^^281.    Appeal,  231. 

Riiton,  Graine  v.,  10-457. 

▼.  Davenport,  17-404.    Mun,  Corp.,  492, 

494,495.    (Fol.,  52-461.    Cit,  20-288,  459; 

22-145,  217;  80-649;  88-282;  84-195;  8(V- 

406 ;  89-^19.) 


Fulton  V.  Monona  County,  47-622.     Mun. 

Corp.,  202.    Pay.  &Di8ch.,81.    (Qt,  65-28. 

Dist.,  63-468.) 
Fultz  V.  Black,  8-569.    J.  P.,  831. 
Fulweiler  v.  Singer,  2  G.  Gr.,  372. 
Fulwider  v.  Peterkin,  2  G.  Gr. ,  522.    Est.  of 

Dec.,  106. 

V.  Wilford,  Mor.,  823.    Vendors,  131. 

Furnas,  Hutson  ▼.,  31-154. 
Funck,  Colcord  v.,  Mor.,  178. 

Muscatine  Turn  Verein  v.,  18-469. 

State  ex  rel.  v.,  17-865. 

Funk,  Arthur  v.,  22-238. 

Buford  v.,  4  G.  Gr.,  493. 

V.  Creswell,  5-62.    Conv.,  262,  264,  270, 

276,  278,  830,  331.    (Fol.,  19-426.    Cit,  5- 

298;  6-169;  15-444;  16-172;  21-661;  82-76; 

87-648 ;  41-206 ;  64-87.) 
V.   Israel,   5-488.    Intox.   Liq.,  32,  63. 

(Fol.,  49-356,  357.    Cit.,  2^-587 ;  88-246 ;  47- 

484.)    Replevin,  56.    (at,  24-139.    Expl., 

10-230.    Dist,  47-«37.) 

McKay  v.,  37-661. 

Meyers  v.,  56-52. 

Myers  v.,  51-92. 


Funston  v.  Chicago,  R.  I.  &  P.  R.  Co.,  61- 
452.  Dam.,  268.  Ev.,  198, 372.  Instruc- 
tions, 230.  Raik.,  288,  650,  651,  668,  696. 
(Cit,  62-628.) 

Hughes  v.,  28-257. 

Tomlinson  v.,  1  G.  Gr.,  544. 

v.,  1  G.  Gr.,  545. 

Furchner  v.  Edmonds,  67-551. 

Furgason,  McKown  v.,  47-636. 

Furgison  v.  State,  4  G.  Gr.,  802.  Plead.,  42. 
97,  769.    (Cit,  23-582.) 

Furhman,  Berry  v.,  80-462. 

Furman,  Kelsey  v.,  86-614. 

V.  Chicago,  R.  L  &  P.  R.  Co.,  67-42.    (S. 

C,  62-895.)    Instructions,  242. 

V. ,  62-395.    Husb.  &  W.,  121,  122. 

(at,  68-221.) 

V. ,  68-219.    Husb.  &  W.,  122. 

V.  DeweU,  35-170.    Execu,,  12.    Home- 


stead, 82.    (at,  66-668.) 
Fuson  V.  Connecticut  General  L.  Ins.  Co., 

58-609.    Execu.,  258.    Injunc,  122.    (Cit. 

65-818.) 
Fyffe  V.  Beers,  18-4.    Homestead,  46.    (at., 

18-102;    19-135;    28^482;   26-862;   35-409; 

58-597;  65-100;  69-247.    Dbt,  24-76.) 
Gadd,  Martin  v.,  81-75. 
Gaddis,  Lord  v.,  (M>7. 


790 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Qaddis,  Lord  ▼.,  9-265. 

V.  Lord,  10-141.    Attach,,  261,  262,  297. 

(Cit,  2^-388;  54-70.)    Ev..  96. 
Qaertner  v.  Wagner,  89-432.    Vendors,  24. 
Gaffeny.  State  ▼.,  66-262. 
Gage,  Chamberlain  v.,  20-303. 
T.  Dubuque  &  P.  R.  Co.,  11-810.    Bills 

&N.,  212.    (FoL,  46-541.) 

Meyer  v.,  65-606. 

V.  Parry,  69-605.    Assignt.,  21,  83,  84, 


126. 
▼.  Sharp,  24-15.    Bills  &  N.,  73,  347, 

386.    (Cit. ,  29-259 ;  82-399 ;  33-162 ;  35-456 ; 

37-620;  41-586;  51-564;  61-708.) 

Smith  v.,  31-27. 

Gaines,  Bartlett  v.,  11-95. 

Gainor  v.  Gainor,  26-337.    Hush.  &  W.,  31. 

(Cit.,  57-18.) 
Galena  &  C.  U.  R.  Co.,  Ooates  v.,  18-277. 

Jones  v.,  16-6. 

McCool  v.,  17-461. 

Gallaher,  Hurd  v.,  14-394. 

V.  Pendleton,  55-142.    Judgts.,  458. 

Galland,  Miller  v.,  4  G.  Gr.,  191. 

Taylor  v.,  3  G.  Gr.,  17. 

Galles  V.  Wilcox,  68-664.    Crim.  L.,  1332. 
Galley  v.  Tama  County,  40-49.    J.  P%  29, 

254.     (Cit.,  51-«93;  54-111;  5^-645.     Dist., 

49-69.)    Plead.,  440. 
Galligher,  Musselman  v.,  32-383. 
Gallinger,  Morehead  v.,  9-519. 

V.  Pomeroy,  3  G.  Gr.,  178.  Assignt.,  62. 

V.  Vale,  6^387.    Prac,  38. 

Gallizson,  Hutton  v.,  56-771. 
Galloway  v.  Trout,  2  G.  Gr.,  595. 
Gallup,  Odell  v.,  62-253. 

Terpenning  v.,  8-74. 

Galpin  v.  Wilson,    40-90.      Contracts,    131. 

Fraud,  29.     Instructions,  62. 
Galyear,  Bain  v.,  10-585. 

Wagner  v.,  13-598. 

Gambert,  Davis  v.,  57-239. 
Gamble,  Cunningham  v.,  57-46. 

Merrill  v.,  46-615. 

Union  Agl.  Society  v.,  52-524. 

Gambrell  v.  District  Tp,  54-417.     Schools, 

85.    (Cit,  56-574.) 
Games,  Chambers  v.,  2  G.  Gr.,  320. 
V.  Manning,  2  G.  Gr.,  251.    Bills  &  N., 

182-184,  434*.    (Cit..  2  G.  Gr.,  467;  3-526; 

7-166;  14-536;  16-38;  19-181;  34r-207;  86- 

628;  41-107;  55^1.)    Sales,  71.     Tender, 

21. 


Games   v.  Robb,  8-193.     Mun.  Corp.,  863. 

Plead.,  792,  868.    (Cit.,  15-385.)    Tax.,  288. 

(Cit.,  17-393 ;  21-58.    Dist.,  26-252.) 
Gammar  v.  Borgain,  27-369.    Contracts,  491. 

(Cit.,  34-524.     Dist.,  86-^50.) 
Gammei,  Young  v.,  4  G.  Gr.,  207. 
V.  Young,  3-297.    Plead.,  26,75.   (Dist., 

13-307.) 
Gammell  v.  Potter,    !^^»62.     (&  C,  6-549.) 

Waters,  52,  61. 

V.  ,  6-548.    Waters,  62,  68.    (Cit, 

30-20.) 

Gammon  v.  Kentner,  55-508.  Mortg.,  267, 268. 
V.  Knudson,  46-455.    Courts,  250.    (Cit., 

4&-420.)    Judgts.,  145,  486. 
Gamut  V.  Gregg,  37-573.    Vendors,  228. 
Ganby,  Lowe  v.,  Mor.,  281. 

Marion  v.,  68-142. 

Gandy  v.  Chicago*  N.  W.  R.  Co.,  80-420. 

Ev.,843.    Negl.,  10.    (Cit,  33-898;  52-163; 

64-763.)    Railr.,  451,    452.    (FoL,    83-188. 

Cit,  36-122;  60-339;  62-598.) 
Gano  V.  GUruth,  4  G.  Gr.,  453.    Equity,  261. 

(Cit,  17-619;  21-256;  69-399.)    NoUoe,  182. 

Plead.,  742. 

Hatfield  v.,  15-177. 

Gant,  Earhart  v.,  82-481. 

Gantz  V.  Clark,  31-254.    Appeal,  808,  829. 

(Cit,  41-521.)    Dam.,  59.    Fences,  26,  84. 
Garber  v.  Clayton  County,  19-29.    Appeal, 

240.^    (Cit,  23-537;  25-446;  89-245.)    Mun. 

Corp.,  831.    Officers,  163,  169.    Stat,  161. 

Cox  v.,  6-211. 

Mahler  v.,  28-589. 

Mayer  v.,  63-689. 

V.  Morrison,  5-476.  Appeal,  660.  Excep., 

95.    (Cit,  10-336;  11-9,  13.) 
Gard  v.  Clark,  29-189.    Partnership,  205. 
Garden  Grove  Bank  v.  Humeeton  &  S.  R. 

Co. ,  67-526.    Carr. ,  47-50. 
Gardner  v.  Able,  Mor.,  489. 

V.  Baker,  25-343.    Fraud.  Conv.,  72, 

148.  (Cit,  26-287;  51-176.)  Homestead, 
63.    Pay.  &  Disch.,  94. 

V.  Burlington,  C.  R.  &  N.  R.  Co.,  6S- 

588.  Appeal,  678.  Dam.,  210.  Excep., 
116.    Instructions,  161.    Plead.,  118. 

V.  Cole,  21-205.  (Common  L..  6.  Con- 
vey., 811.  (Cit,  21-462;  23-403;  35-298;  44- 
646.)  Braud.  Conv.,  127,  188-191.  Record. 
Acts,  88,  117. 

V,  Early,  69-48.    Equity,  34.    Tftx.,  890. 

438,808. 


TABLE  OF  CASES. 


791 


References  are  to  titles  and  sections. 


Gardner  v.  Gardner,  25-103.    Real  Prop.,  152. 

(Cit.,  65-262.) 
V.  Jaques,  42-577.   Excep.,  34.    Execu., 

378.    Fraud.  Conv.,  198. 

McCk>nnell  v.,  Mor.,  272. 

MacGregor  ▼.,  14-326. 

McGregor  v.,  16-588. 

Miller  v.,  49-234. 

Shaw  v.,  30-111. 

V.  Trenary,  65-646.    Ev.,  40,  973.  Sales, 

143,  144. 
V.  Weston,  18-538.    Mortg.,  60.    (Cit., 

22-224;  32-298;  37-310;  3WI77;  63-430.) 
Garfield  v.  Brayton,  33-16. 

Mandt  v.,  46-707. 

Gargan  v.  Grimes,  47-180.    Mortg.,  437. 

Garhart,  State  v.,  35-315. 

Garland,  Chambers  v.,  3  G.  Gr.,  322. 

V.  Wholeban,  20-271.  Appeal,  151.  (Cit, 

27-318.)    Excep.,  37.    Plead.,  920. 

V.    Wholeham,    26-185.    Appeal,    467. 


Dam.,    272.     (Fol.,   52-212.    Cit,  41-687; 

64r-148.) 
Garlick  v.  Mississippi  Valley  Ins.  Co.,  44-558. 

Insaranoe,  46,  47. 

V.  PeUa,  53-646.    Plead.,  287. 

Garlock  v.  Baker,  46-334.    Homestead,  101, 

140. 
Garman,  Roads  v.,  27-338. 
Garmoe  v.  Sturgeon,  65-147.    Tax.,  594,  600, 

640. 

T. ,  67-700.    Appeal,  38,  1121. 

Gamer  V.  Cutting,  3^547.    Landl.  &T.,  122. 

(Fol.,  51^^48.     at,  56-214;  57-98,  544;  65- 

191.) 

V.  Philips,  35-597.    Fraud.  Conv.,  41. 

V.  Pomroy,  11-149.    Appeal,  328,  1037. 

(at,  13-22;  16-58;  25-295;  27-531,  532.) 
Gamett  v.  Gray,  55-754. 
Garouth,  State  v.,  44r-701. 
Garragan,  Barrett  v.,  16-47. 
Garretson  v.  Bitzer,  57-469.   Ev.,  56.    Plead., 

490. 

Doane  v.,  24-351. 

V.  Hawkeye  Ins.  Co.,  65-468.  Insurance, 

206. 

V.  Hays,  70-19.    Plead.,  383. 

Lewis  v.,  56-278. 

Mears  v.,  2  G.  Gr.,  316. 

V.  Reeder,  23-21.     Attach.,   188,  189. 


Garretson  v.  Vanloon,  3  G.  Gr.,  128.    Spec. 
Perf.,  54,  60.    (at.,  19-629;  27-519.) 

Garrett  v.  Baldwin,  40-688.    Husb.  &  W.,  66. 

v.  Burlington  Plow  Co.,  70-697.    As- 
sign t,  89.    Corp.,  105-107. 

V.  Chicago  &  N.  W.   R.   Co.,  36-121. 


Dam.,  74.    Negl.,13.   (Cit,  41-196.)   Railr., 
451,462. 

—  Cross  v.,  85-480. 

—  G'NeU  v.,  6-480. 

—  V.  Pierson,  2^-^04.    Lim.  of  Ac,  35. 

—  Porter  v.,  1  G.  Gr.,  368. 

—  V.  Wells,  63-256.    Appeal,  821.    (Cit., 


66-298.) 
Garrettson  v.  Soofield,  44-85.    Tax.,  314, 435« 

690.    (at,  44-491;  49-577;  52-683.) 

V.  State,  4-338.    Crim.  L.    (Cit.,  4-505.) 

Garretty  v.  Brazell,  34-100.    Appeal,  536,  539. 

Contracts,  490,  517.    New  Tr.,   182,   185. 

(Fol.  and  Dist,  51-264.) 
Gargan  V.  Knight,  47-^25.  Tax.,  363.  (Fol., 

49-68.    at,  66-93;  67-652;  68-27.    Dist.. 

51-539;  5^^7.)  ^ 

Garrison,  Tubbs  v.,  68-44. 
Garth  v.  Cooper,  12-364.    Interest,  49,  90, 91, 

139,  176.    (Cit,  24-448;  6^-536;  58-734.) 
Gartrell,  Williams  v.,  4  G.  Gr.,  287. 
Garver  v.  Hawkeye  Ins.   Co.,  69-202.    In- 
surance, 21,  74,  94,  162. 

Scroggs  v..  69-680. 

Garvey,  Boldrick  v.,  66-14. 

Garvin  v.  Cannon,  53-716.    Plead.,  801,  807. 

Capital  Bank  v.,  45-708. 

v.  Hatcher,  39-685.    Est.  of  Dec.,  251, 

338.     (at,  45-45.) 
V.  Wells,  8-286.     Ev.,   531.    (Fol,,  4^- 


(Cit,  46-398;  60-371.    Dist,  66-406.)    Par- 
ties, 591. 
—  V.  Selby,  87-629.    Sales,  67. 


129.    Cit,   30-294.)     J.  P.    (Dist,  22-569; 

47-504.)    Mun.  Corp.,  750. 
Gaskell  v.  Case,  18-147.    Est.  of  Dec.    (Cit., 

23-877;  83-168.     ExpL,  22-376.) 

V.  Patton,  58-163.    Plead.,  491. 

Gaston,  Allard  v.,  70-731. 

V.  Austin,  52-35.    Ev.,  606. 

Corner  v.,  10-512. 

Fifield  v.,  12-218. 

Frederick  v.,  1  G.  Gr.,  401. 

Gatch  V.  Des  Moines,  63-718.    Const.  L.,  240. 

Mun.  Corp.,  514,  533,  552.    Tax.,  13,  14. 

(at.  65-633,  661;  69-236.) 
Gately  v.  Kniss,  64-537.    Appeal,  1065,    Ex- 
cep., 59. 
Gates  V.  Ballou,  64-485.    (S.  C,  66-741.)    In- 

June,  129. 


792 


TABLE  OF  CASBS. 


Ref  erenoes  are  to  titles  and  sectiotis. 


Gates  T.  Ballou.  66-741.    Mech.  Lien.    (Dist., 

5S^527.) 

Boswell  v.,  66-143. 

V.  Brooks,  59-510.    Const.  L.,  379.    fCit., 

65-786.)    Excep.,132.    Real  Prop.,  201,  202. 

(Cit.,  65-786;  66-471.) 
V.  Burlington,  C.  R.  &  M.  R.  Co.,  39-45. 

Nes:!.,    125.     (Fol.,    46-113.     Cit..   4^654.) 

Railr.,  645. 
V.   Carpenter,   43-152.     Convey.,    7,   8, 


138.    Guardianship,   19.    20,    99.    Plead., 
142. 

—  V.  Delaware  County,  12-405.  Officers,  3. 

—  V.  Gould,  9-599.     Ev.    (Cit..  12-329.) 

—  T.  Hamilton,    12-50.    BUls    &    N.,    98. 
Contin.,  49. 

—  Lutz  v.,  62-513. 

—  V.  Marble,  55-747. 

—  V.  Neimeyer,  54-110.    Ezecu.,  336. 

—  Reddin  v.,  52-210. 

—  V.  Reynolds,  13-1.  Attach.,  69.  (Overr., 


54^55.)    Dam.,    169.     (Fol.,    19-164.     Cit., 
81-341.     Dist..  54-238.)    Vendors,  27. 
—  v.*^ ,  38-691. 


V.  Wagner,  46-355.    J.  P.,  13,  45.   (Cit., 

51-692;  59-666.)    Venue,  43. 
Gauer,  Flint  t.,  66-696. 
Gauli,  Kennedy  v.,  44-547. 
Gauss,  Leaver  v.,  62-314. 
Gaveny  v.  HInton,  2  G.  Gr.,  344.    Convey., 

242,  247.     (Cit.,  4  G.  Gr.,  180.) 
Gawley  v.  Jones  County,  60-159.    Poor,  29. 
Gay,  Barnes  v.,  7-26. 

V.  Gay,  60-415.    WiUs,  13,  14. 

V.  Lloyd,  1  G.  Gr.,  78.     Ev.,  549.    (Cit., 

4  G.  Gr.,  295.)    Judgts.,  497. 
Root  v.,  64-399. 


(Jaylord,  Johnson  v.,  41-362. 

V.  Scarff,   6-179.     Judgts.,  256.    (Cit., 

64-395.)  Orig.  Not.,  189.  Tax.,  19,  425, 
811.  (Cit.,  6-336;  10-526;  17-176;  22-21; 
31-127;  39-542.) 

Second  Nat.  Bank  v.,  34-246. 

v.,  66-582. 


V.  Taft,  63-756.    Appeal,  716. 

Gear  v.  Chicago,  C.  &  D.  R.  Co.,  39-23.  Ded- 
ication, 50.  (Cit.,  54-169.)  Railr.,  152,275. 
(Cit.,  63-402.) 

V. ,  43-83.    Raih-.,  188. 

V.  Dubuque   &  S.  C.   R.  Co.,   20-523. 


Raih-.,  211,  212,  257.     (Cit. ,  28-453 ;  38-320 ; 
58-687;  64-756.) 
—  Ripley  v.,  58-460. 


Gear  v.  Schrei,  57-^666.    Chat.  M<»rtg.,  151. 

Fraud.  Con  v..  70. 
Gebhard  v.  Battler,  40-162.    Fraud.  Conv.. 

170.     Lira,  of  Ac,  84,  104,  114.    (Cit.,  44- 

351;   47-434,   670;    5^-272:  56-75;  57-230.) 

Real  Prop.,  108.    Trusts,  10,  156. 
Gebhardt,  State  v.,  13-473. 
Geddis,  State  v.,  42-264. 

V. ,  44^37. 

Gee  V.  Moss,  6i^318.    Estop.,  25.    Fraud.,  9, 

10.     Instructions,  58.     New  Tr.,  87. 
Geebrick  v.  Stote,  5-491.     Const.  L.,  299,  395. 

(Cit.,  8-87;  14-230;  3^-135.     Dist.,  49-239.) 

Intox.  Liq.,  3. 
Geeseka,  Freher  v.,  5-472. 
Gehman.  Schnare  v.,  9-283. 
Geiger  v.  State,  5-484.    Crim.  L.,  1041. 
Gelkinson,  Bradley  v.,  57-300. 
Gelpcke  v.  Blake,  15-387.    (S.   C,  19-263.) 

Equity,  ^,  185.    (Fol.,  15-452.     Cit.,  81- 

502 ;  33-355 ;  37-87 ;  48-319.    Dist. ,  54-686.) 
v. ,  19-263.    Contracts,  272.     Corp. 

50.  90.      (Dist,  61-96.)    Ev.,  695.      (Cit., 

67-595.) 
V.  Dubuque,  1  Wall.,  175.    Mun.  Corp.. 

134,  153. 
V.  ,  1  WalL,  220.    Mun.  Corp.,  134, 


153. 

—  V. 


-,  1  Walk,  221.    Mun.  Corp.,  186. 


Schumaker  v.,  11-84. 

Gelpecke  v.  LoveU,  18-17.  BUls  &  N.,  213. 
Excep.,  21.    (at.,  28-314.) 

Gendt,  Schermer  v.,  52-742. 

Geneser  v.  Wissner,  69-119.    Bills  &  N.,  284. 

Geneva  Nat.  Bank  v.  Independent  School 
Dist.,  25  Fed.  Rep.,  685.  Judgts.,  373. 
Mun.  Corp.,  145,  149. 

Genther  v.  Fuller,  36-604.  Orig.  Not.,  28. 
Tax.,  437,  722,  768.  (Cit.,  44-655;  45-451 ; 
62-607.) 

(Jeorge,  Boals  v.,  80-601. 

v.  Eason,  69-461.  Appeal,  391.  Vend- 
ors, 148. 

V.  GUlespie,  1  G.Gr.,  421.    Bills  &  N.. 


422.    Judgts. ,  421 .     (Cit . ,  12-597 ;  16-383. ) 

—  Gnash  v.,  58-492. 

—  V.  Hart,  56-706.    Execu.,  428. 

—  V.  Howard.  56-646.    Equity,  85. 

—  V.  Keokuk  &  D.  M.  R.  Co.,  5^-503.     Ap- 
l)eal,  367.    Railr.,  625. 

—  V.  Parker,  16-580.      Appeal.     (Cit.,  21- 


300,  335.) 

—  State  v.,  62-682. 


TABLE  OF  CASES. 


793 


References  are  to  titles  and  sections. 


George  v.  Wamsley,  64-176.  Fraud.  Conv., 
47,  128.  Partnership,  115.  (Cit.,  66-507. 
Dist.,  64-185.) 

Georgia  v.  Kepford,  4&-48.  Crim.  L.  809, 
1507.  Dam.,  12,  13,  40,  41.  (Cit.,  5&-820.) 
Ey.,  192.    Slander  &  L.,  4,  76. 

Gephart,  Bedwell  v.,  67-44. 

Coffin  v.,  18-256. 

Philips  v.,  58-396. 

Gerald  v.  EUey,  46-322.  Convey.,  287,  297. 
(at,  60-820.)  Equity,  154.  (Qt.,  65-832. 
Dist.,  6»-861.) 

Gerber,  Foglesong  v.,  62-724. 

Gerberling  t.  Wunnenberg,  51-125.  Dedica- 
tion, 17-46. 

Gerdes  v.  Weiser,  54-591.  Guardianship,  77. 
Parent  &  Ch.,  20,  22.    (Cit.,  57-229.) 

Gere  t.  Council  Bluffs  Ins.  Co.,  67-272.  Ap- 
peal, 959.  Dam.,  133.  Ev.,  478,  492.  In- 
surance, 168.    Parties,  87. 

Vandercook  v.,  69-467. 

Gerhard,  Wadsworth  v.,  55-867. 

Gerlinger  v.  Root,  55-758. 

Germain,  Wrigl^t  v.,  21-585. 

German  v.  Chicago  &  N.  W.  R.  Co.,  38-127. 
Carr.,  40,  41. 

T.   Maquoketa  Savings    Bank,    38-368. 

New  Tr.,  148,  152.     (Cit.,  45-220.) 

German  Am.  Bank  v.  Denmire,  58-137. 
Suretyship,  122. 

German  Am.  Savings  Bank  v.  Burlington, 
54-609.    Tax.,  150,  233. 

German  Bank  v.  Griffin,  54-749. 

V.  Schloth,   59-316.     Bills    &  N.,    128. 

Landl.  &  T.,  121.  Mech.  Lien,  58,  59,  133, 
157.     (Cit.,  66-668.) 

German  Catholic  Congregation,  Hubbard  v., 
34-51. 

German  Ins.  Co.,  Carson  v.,  62-433. 

German  Theological  School  v.  Dubuque,  64- 
736.     Ev.    (Cit.,  67-148.) 

Germania  Ins.  Co. ,  Behrens  v.,  58-26. 

v..  64r-119. 

Glade  v.,  56-400. 

Vielev.,  26-9. 

Wilkins  v.,  57-629. 

Qermon,  Phillips  v.,  48-101. 

Qerr,  Wolf  v.,  4»-339. 

Gerrish  v.  Hunt,  66-682.    Equity,  196,  199. 

Gester,  Eason  v.,  31-475. 

Getchell  v.  Allen,  34-559.  Mech.  Lien,  122. 
(FoL,  42-295;  5^^50.  at.,  45-194,  618;  48- 
631,683.     Expl.,  44-77.    Dist..  46-413.) 


Getchell  v.   Benedict,  67-121.     Dedication, 

5-9. 
V.  McGuiie,  70-71.    Equity,  2.    Est.  of 

Dec.,  374.  ^ 

V.  Musgrave,  54-744.    Mech.  Lien,  165. 

V.  Supervisors  of  Polk  County,  61-107. 


Mun.   Corp.,  982.    Tax.,  216.     (Cit.,   5&- 

289.) 
Gettings,  Wilgus  v.,  19-82. 

v.,  21-177. 

Getty  V.  Tramel,  67-288.    Mech.  Uen,  10, 11. 

WUkinson  v.,  13-157. 

Gevecke,  Woods  v.,  2&^61. 
Geyer,  Macleod  v.,  53-616. 
Gibbon,  Conrad  v. ,  29-120. 

Davis  v.,  24-267. 

Gibbons,  Brown  v.,  37-^64. 

V.  Chicago,  B.  &  Q.  R   Co.,  66-281. 

Railr.,  620. 

Lay  v.,  14-377. 

State  v.,  10-117. 

Thomas  v.,  61-60. 


Gibbsv.  Buckingham,  48-96.  Excep.,  122, 
132,  135.  (Cit.,  6&-612 ;  60-118 ;  61-118 ;  69^ 
268.)  New  Tr.,  229.  (Cit.,  54-369.)  Venue, 
103. 

V.  Coonrod,  54r-736.    Prac,  18. 

Easley  v. ,  29-129. 

Hale  v.,  43-380. 

Maxwell  v.,  32-32. 

V.  McFadden,  89-871.    Actions,  86.    In- 

junc.,5.    (Cit,  51-891.) 

Montgomery  v.,  40-662. 

V.   Sawyer,  48-448.    lim.  of  Ac,  142. 


Minors,  1.    Tax.,  671.    (Cit.,  53-509.) 

—  State  v.,  89-818. 

—  Wood  worth  v.,  61-898. 


Gibson  v.  Abbott,  50-155.    Venue,  79. 

Clark  v.,  Mor.,  828. 

Downing  v.,  68-517. 

V.   Fischer,  68-29.      Appeal,  643,    669. 

Dam.,  66-58,  68.  Waters,  45-47. 

Hedge  v.,  58-656. 

V.  Howe,  37-168.    Tax.,  56,  66.    (Cit., 


4^280;  49-528.) 

—  V.  McCaddon,  38-689. 

—  Nash  v..  16-305. 

—  State  v.,  2^296. 


Giddings  v.  Giddings,  57-297.    Plead.,  275. 

T. ,  70-486. 

Gieson,  Knudson  v.,  88-284. 

Giffinv.  Painter,  65-60. 

Gifford,  Bank  of  Monroe  v.,  66-648. 


794 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Giflford  V.  Cole,  57-272.    Courts.  198. 

V.    Ferguson,    19-166.      Appeal,     160. 

Convey.,  802. 

First  Nat.  Bank  v.,  47-575. 

French  v.,  80-148. 

v.,  81-428. 


—  V.  King,  54-626.    J.  P.,  824.    Landl.  & 
T.,  8. 

—  V.  Mohr,  47-279.    Injunc,  170. 

—  Ripley  v.,  11-867. 

—  Steflfenbiel  v.,  28-515. 

—  V.  Workman,  15-84    Mortg.,  829.    Par- 


ties, 178.    (at.,  84-884.) 
Gigher,  State  v.,  28-318. 
GQbert,  AUman  v.,  14-^»88. 

Burlington  v.,  81-856. 

V.  GUbert,  39-657.    Mortg.,  255.    (Cit., 

40-709 ;  62-703.)    Trusts,  86. 
V.  Greenbaum,  56-211.      Landl.  &  T., 


112,  118,  115.    Receivers,  87. 

—  V.Hoffman,  66-205.    Costs,   7.    Negl., 


80,  31.     Plead.,  111. 

—  V.  Moline  Water  Power,  etc.,  Co.,  19- 


819.     Ev.,  525.    (at.,  86-118.)    Jurisd.,  1. 
(Cit.,  35-201.    Diet.,  35-206.)    State,  3. 

—  Moore  v.,  46-508. 

—  V.  Mosier,  11-498.    Plead.    (Cit.,  13-26.) 


Tender,  30. 

—  Neilson  v.,  69-691. 

—  Parsons  v.,  45-8^ 

—  V.  Sanderson,   56-349.    Contracts,    582. 
(at.,  56-661.)    Mortg.,  214. 

—  V.  Wilcox.,  83-594.     Default,  61. 

—  V.  Woodruff ,  40-320.    Party  Walls,  5. 


Gilchrist  v.  Anderson,  59-274.    Mech.  Lien., 

76.    (at.,  64-169,  272;  69-658.    Dist,  60- 

137.) 

Des  Moines  v.,  67-210, 

Hurley  v.,  13-594. 

Lefllngwell  v.,  40-416. 

V.   Moore,    7-9.    Replevin,    19.    (Disi., 

24-828.) 
Gilcrest  v.  Gottschalk,  89-^11.    Lim.  of  Ac, 

282.    Mech.  Lien,  158, 154.    (Cit.,  56-409.) 
Gilf eather  v.  Council  Bluffs,  69-310.    Appeal, 

863.    Mun.  Corp.,  624. 
Gilkison,  Bo  wen  v.,  7-503. 
Gill  v.  Appanoose  County,  68-20.    Board  of 

Health,  5.    Estop.,  108.    Mun.  Corp.,  847. 

Cole  v.,  14-527. 

First  Nat.  Bank  v.,  50-425. 

Scott's  Adm'rs  v.,  19-187. 

V.  Sullivan,  55-841.    Parent  &  Ch.,  86. 


Gill  V.  Sullivan,  62-529.    Appeal,  646. 
Gillam  v.  Huber,  4  G.  Gr.,  155.    Bills  &  N., 

402.     (Cit.,  16-536.) 
Gillaspy  v.  Peck,  46-461.    Judgts,  550,  572. 

Partnership,  118. 
Gillespie,  Carpenter  v.,  10-592. 

George  v.,  1  G.  Gr.,  421. 

Kelly  v.,  12-55. 

GiUett,  Chicago  &  N.  W.  R.  Co.  v.,  8&-484. 
V.  Edgar,  22-293.    Execu.,  892.     (Cit., 

36^14.) 
V.  Foreman,  11-512.    Appeal,  221.   (at., 

17-585.) 
V.  Hill,  32-220.    Lim.  of  Ac,  164.    (at.. 


85-502;  42-^9.) 

—  Magoon  v.,  54-54. 

—  V.  Richards,  46-652.    J.  P.,  38,  36. 

—  Rogers  v.,  56-266. 

—  State  v.,  56-459. 


Gilliam,  Zugenbuhler  v.,  8-891. 
Gillian,  Branscomb  v.,  55-235. 
GiUick,  State  v.,  7-287. 

v.,  10-98. 

Gillis  V.  Black,  6-489.    Pub.  Lands.    (Cit., 

17-278.)    Real  Prop.,  119.    (Cit.,  8-388.) 

Brady  v.,  15-602. 

Decorah  v.,  10-284. 

V.   Matthews,  4  G.  Gr.,  254.    Appeal, 

382.    (at.,  1-35.) 
Gilliss,  Mathews  v.,  1-242. 
Gillooby  v.  Chicago,  M.  &  St  P.  R.  Co.,  «1- 

53.    Appeal,  98,  117. 
Gilmanv.  Andrews,  66-116.    Sales,  45. 

Cate  v.,  41-580. 

v.,  54-576. 

Chadbourne  v.,  29-181. 

V.  Des  Moines  Valley  R  Co.,  40-200. 

Contracts,   822.    Crim.  L.,  557,  787.    Of- 
ficers, 171. 

— ^v. ,41-22.    Trusts,  i21. 

V. ,  42-495.  Execu..  256.  Officers,  196. 

V.   Dingeman,  49-308.    Vendors,   200. 


(Cit.,  65-282.) 

—  V.    Donovan,    58-862.    (S.   C,  59-76.) 
Judgts.,  200.  201.     (at.,  67-815.) 

—  V. ,  59-76.    Appeal,  864,  915,  978. 

Judgts.,  177.    Venue,  134.    (at.,  67-228.) 

—  V.  Foote,  22-560.    Judgts.,  473. 

—  V.  Illinois  &  Miss.  Tel.  Ca,  1  McCrary, 
170.    Mortg.,  119. 

—  V. ,  91  D.  S.,  608.    Mortg.,  119. 

—  V.  Sioux    aty  &   P.  R.  Co.,  62-299. 
Raih:.,  349.    (at.,  66-348.) 


TABLE  OF  CASES. 


795 


References  are  to  titles  and  sections. 


Gilmore  t.  Ferguson,  28-220.     Interest,  89. 

(Cit,  29-122:  80-132;  82-447.) 

V. ,  28-422.    Appeal,  941.   (Cit,  88- 

6a3;64r^98.) 

Safely  v.,  21-1588. 

Gilroy  v.  Alls,  22-174.    Spec.  Perf.,  25,  26. 

(Cit.,  40-310.) 

Shepherd  v.,  46-193. 

Gibruth,  Gano  v.,  4  G.  Gr.,  458. 

—  V.  Gibruth.  20-225.    New  Tr.,  287.    (Cit., 

46-444.    EzpL,  46-649.) 
V. ,  40-346.     Wills,  59.     (Cit.,  44- 

683.) 

V.  Zimmerman,  58-757. 


Gilson,  Collins  y.,  29-61. 

V.  Johnson,  4r463.    J.  P.,  161.    (at., 

17-178.) 
Gimbel  v.  Salomon,  54-889.     Agency,    155, 

156.    Ev.,  609. 
Gimhle  v.  Ackley,  1^27.    Replevin,  27,  88, 

89.  (Cit.,  16-237;  81-159;  49-212.)  Sales,  22. 
y.  Ferguson,  58-414  A88ignt.,124.  (Cit., 

69-563;  67-668,  669.)    Chat.  Mortg.,  121. 

(Cit.,  68-241.)    Garnishment,  52. 
Ginn,  Crawford  v.,  85-543. 
Girard  F.  &  M.  Ins.  Co.,  McQuer  v.,  48-349. 
Githens,  Nosier  v.,  9-295. 
Gittings  ▼.  Carter,  49-888.    Replevin,  52. 
Givans  v.  Dewey,  47-414.    Homestead,  42, 

71,  72.    (Cit,  55-228;  60-121.    Dist,  59^ 

685.) 
Given  ▼.  Dee  Moines,  70-687.    Mun.  Corp., 

464. 

Singer  v.,  .61-98. 

Wisconsin,  L  &  N.  R  Co.  v.,  69-681. 

Givens  v.  Campbell,  20-79.    Execu.,  4.    In- 

juna,  55.    (Cit,  3^-149.) 
v.  Decatur  County,  9-278.    Pub.  Lands, 

187.    (Cit,  20-88;  49-488,  510,  511.) 
Glade  v.  Germania  F.  Ins.  Co.,  56-400.    In- 
surance, 97. 
Gladson  v.  Whitney,  9-267.    Est  of  Dec.,  59, 

60.    (at,  15-193;  16-5;  22-21;  35-550.) 
Glandon  v.  Chicago,  M.  &  St  P.  R.  Co.,  68- 

457.    Raib*.,  854. 
Qlasier,  Blanchard  v.,  64r-675. 
Glass  ▼.  Cedar  Rapids,  68-207.    Mun.  Corp., 

248.    Stat,  44. 

Jones  v., 48-845. 

Sisters  of  Visitation  v.,  45-154. 

State  v.,  9-825. 

v.,  42-56. 

Glasscook,  Correll  ▼.,  26-88. 


Glats,  Walters  v.,  29-48«r. 
Glaze,  Olds  v.,  7-86. 

Scott  v.,  29-168. 

Gleason,  Equitable  L.  Ins.  Co.  v.,  56-47. 

-^ v.,  62-277. 

Glenn  v.,  61-28. 

Guesdorf  v.,  10-495. 

Pike  v.,  60-150. 

Pilkey  v..  1-85. 

v.,  1-522. 


Sinard  v.,  19-166. 

State  v.,  56-208. 

v.,  68-618. 

Williams  v.,  5-284. 

Glendy,  Bloomer  v.,  70-757. 

Glenn  V.  Carson,  8  G.  Gr.,  529.     Ev.    (at., 

18-107;  22-488;  82-41.) 
V.  Gleason,  61-28.    Ev.,  932,  1159,  1166, 

1809,  1835.    Ezcep.,  114. 
V.  Glenn.   17-498.     Ev.,  929.     Fraud. 


Conv.,  9.    (Cit,  28-74.) 

—  V.  Malony,  4-814.     Convey.,  234,  235. 
(Cit.,  22-39;  80-438.) 

—  V.  Statler,  42-107.    Contracts.  115,  184. 


Equity,  187.    (at,  55-488;  59-861.) 

Glenwood,  Betts  v.,  52-124. 

Click  V.  Hartman,  10-410.  Plead.,  836.  (Cit., 
11-48;  20-276.) 

Wing  v.,  56-478. 

Glidden  V.  Higbee,  81-879.   J.  P.,  92.  Plead., 
510. 

Glover,  Blandon  v.,  67-615. 

Cochran  v.,  Mor.,  151. 

State  v.,  8  G.  Gr.,  249. 

Tiffany  v.,  3  Q.  Gr.,  887. 

Glynden,  State  v.,  51-468. 

Gnash  V.  George,  58-492.    Fraud.,  18.    Vend- 
ors, 189. 

Goble,  State  v.,  60-447. 

V.  Stephenson,  68-270.    Execu.,  190. 

Weller  v.,  66-113. 

Goddard  v.  Beebe,  4  G.  Gr.,  126.    Husb.  & 
W.,  47. 

V.  Cunningham,  6-400.    Att'y,  20.    Bills 

&  N.,  125.     (Cit.,  25-293.) 

Dean  v.,  13-292. 

V.  Leffingwell,  40-249.    Ev.,  1034. 


Godding,  Sanders  v.,  45-468. 
Godfrey  v.  Cruise,  1-92.    Plead.,  497. 

King  v.,  48-708. 

V.  McKean,  64-127.  Appeal,  1061.  (Cit., 

6&-'665.)    Officers,    176,    224.    Prac.,    48. 

(Cit,  64-434.) 


796 


TABLE  OF  CASEa 


References  are  to  titles  and  sections. 


Goepinger  v.  Ringland,  62-76.    Plead.,  571. 

Real  Prop.,  186. 
Goewey,  Bruguier  v.,  39-190. 
(Joflf,  Bray  ley  v.,  40-76. 
V.  Hawkeye  Pump,   etc.,  Co.,  62-591. 

Appeal,  653,  1059.    Corp.,  48,  66. 
Mitchell  v.,  18-424. 


Goforth,  Tatum  v.,  9-247. 

Goggins,  Clough  v.,  40-825. 

Gohegan  v.  Leach,  24-509.    Convey.,  45. 

Gokey  v.  Knapp,  44-32.    Interest,  56.    (Cit., 

46-47;  51-399.     Dist..  50-602;  57-208.) 

McClartey  v.,  31-505. 

Golden  v.  Newbrand,  52-59.     Agency,   139. 

Prac.,  32. 

State  v..  49-48. 

Goldsbury,  Hay  ward  v.,  68-436. 
Goldsmith  v.  Barber,  53-295.     Mortg.,  84 
V.  Boersch,  28-351.    Ev.,  1306.    Plead., 

202. 
y.  Clausen,  14-278.  Courts,  238.  Judgts., 

226.     (Dist.,  44-202.) 

Fairburn  v.,  56-347. 

v.,  58-339. 


—  Lane  v.,  23-240. 

—  Sully  v.,  32-397. 
v.,  49-690. 

—  Wilcox  v.,  44-573. 

—  V.  Willson,  67-662.  Assignt.,  25.  Chat. 
Mortg.,  119, 120.  (at..  70-30.)  Replevin, 
9,  10,  62,  101.    Venue,  52. 

—  V.  Wilson,  68-685.    Appeal,  560.   Landl. 


&  T.,  1. 
(Jondon,  Sigler  v.,  68-441. 
Gonser,  Prescott  v.,  34-175. 
Goocher,  Farley  v.,  11-570. 
Good  V.  Norley,  28-188.     Est.  of  Dec.,  233, 

260.      (Fol.,  87-594.      Cit.,  32-478;  65-334.) 

Minors,  12. 
(ioodale  v.  Hoy,  56-242.    Sales,  83. 
Goode  V.  Cummings,  35-67.  Execu.,  431,  442, 

443.     (Cit.,  50-594.) 

State  v.,  68-593. 

Goodell,  Beidman  v.,  56-592. 

Goodenough  v.  McCoid,  44-659.    Intox.  Liq., 

213.     (Dist.,  55-294.) 
v.   McGrew,  44-670.    Dam.,   277,  278. 

Intox.  Liq.,  167. 
Ck>odenow  v.  Barnes,  40-561.    Contracts,  31. 

Spec.  Perf.,  17.    • 
V.  Litchfield,  59-226.    Judgts.,  8,   346, 

875,    414.      Tax.      (Cit.,    63-282;    67-655. 

Dist.,  62-224.) 


Goodenow  v.  Parkinson,  67-85.    Contracts, 

240. 

; V.  Perry,  12-350.    J.  P.,  178. 

^ V.  Snyder,  3  G.  Gr.,  599.     Bailm.,  17, 

38,44. 
Goodfellow,  Laporte  City  v.,  47-572. 
GKxxlhue,  Burrows  v.,  1  G.  Gr.,  48. 
V.  Daniels,  54-19.  Judgts.,  826.     Plead., 

139.    Receivers,  17. 
V.  Teetshom,  65-403.    Interest,  53. 


Goodln  V.  Des  Moines,  55-67.  Mun.  Corp., 
641. 

Goodnow  V.  Chapman,  64r-602.  Tax.,  865. 
(Cit,  66-201.) 

V.  Litchfield,  63-275.  Actions,  77.  In- 
terest, 1,  30.  Judgts.,  291,  893,  403,  404. 
lim.  of  Ac,  95.  Tax.,  365,  873,  374,  379. 
(Fol.,  68-570;  64-602,  678;  67-655,  656;  68- 
27,28.)    Venue,  89. 

V. ,  67-691.    Affid.,  7,  9.     (Cit.,  6&- 


26,  27.)    Courts,   91.     Parties,  71.     Pub. 
Lands,  104.    Tax.,  36-38. 

—  V.  Moulton,  51-555.  (See  62-222;  63- 
280.)  Tax.,  864.  (Fol.,  52-711;  64-326; 
59-228;  62-223.  at.,  69-228;  68-282;  66- 
93;  67-652,  666;  68-452;  70-144.  Dist.,  64r- 
628.) 

—  V.  Oakley,  66-668.    Bankr.,  10,  11. 
_v. ,  6^-25.     (S.  C,  118  U.  S.,  43.) 

Corp.,  79.   Ck)urt8, 91.  Lim.  of  Ac,  95.  Par- 
ties, 71.   Plead.,  84.   Tax., 365.  373,  874,379. 

—  V.  Plumb,  67-661.    Appeal,  145. 

—  V.  Plumbe,  62-711.    Tax.,  864. 

—  V.  ,  64-672.      Judgts.,    893.     Tax., 

373,  374. 

—  V.  Stryker,  61-261.  Agency,  208.  Tax., 
864,  366.     (Cit.,  63-282;  67-655.) 

—  V. ,  62-221.    Judgts.,  405, 418.    Um. 


of  Ac,  95.  (Cit,  63-280.)  Tax.,  864,  879. 
(Fol.,  64-608.  at,  68-282;  67-652,  656, 
656,  659;  68-28.) 

—  V. ,  68-569.    Tax.,  878,  374. 

—  V.  Walcott,  64-657. 

—  V.  Wells,  54r-326.  (S.C,  61-261.)  Tto., 
364.     (at.  63-282.) 

—  V. ,   67-664.    Actions,  46.    Appeal, 

864.  Courts,  85,  50,  112.  Interest,  1,  80. 
Judgts.,  418.  Pub.  Lands,  80,  104.  Tax., 
36-38,  373,  380.     (at.,  66-98;  67-661,  698.) 

—  V.  Wolcott,  66-201.    Tax.,  366. 


Goodpaster  v.  Porter,  11-161.  Contracts,  48, 
261,  265.  (at,  27-103;  80-286.)  Plead., 
109.    Vendors,  104. 


TABLE  OF  CASES. 


797 


References  are  to  titles  and  sections. 


Goodpaster  v.  Voris,  8-884.     Bills  &  N.,  165. 

(Cit..  8-8»5.)    Ev.,  907.    Prac,  88.    (Cit., 

26-208 ;  47-854 ;  48-493.) 
Goodrel  v.  Kriechbaum,  70-362.    (See  121  U. 

S.,  186.)    Const.  L.,  118,  264.    Courts,  111. 
Goodrell,  Marsh  v.,  11-474. 
Goodrich  V.  Beainan,  87-568.  Ev.,  884.    Pub. 

Lands,  107.     (Cit.,  88-502;  89-656;  48-823; 

67-659.     Expl.,  41-189.) 
V.  Brown,  80-291.    Jurisd.,  75.    J.  P., 

2.    Mun.  Corp.,  805,  750. 
V. ,  68-247.    Homestead,  82, 94, 108, 

179,206.    (Cit.,  69-240.) 
V.  Conrad,  24r-254.   Est.  of  Dec.,  155. 175. 


(Cit.,  82-457;  88-681;  39-41;  46-651;    56- 

486;  60-870.)    Ev.,  596. 

—  V. ,  28-298.     Courts,  248. 


Harman  v.,  1  G.  Gr.,  13. 

V.  Munger,  80-843.     Husb.  &  W.,  80. 

Wetherell  v.,  2:^583. 

Goods  V.  State,  3  G.  Gr.,  566.    Intoz.  Liq., 

142. 
Goodson  V.  Des  Moines,  66-255.    Mun.  Corp., 

672,  67a     Prac,  100. 
Goodwin  v.  Buckman,  11-808.    Guaranty,  68. 
V.  Thompson,  2  G.  Gr. ,  829.   Marriage,  8. 

Parent  &  Ch.,  11. 
Ooodykoonts  v.  Ringland,  52-782.    Appeal, 

1049.    (Dist,  56-802.) 
Goody koontz.  Nelson  v.,  47-32. 
V.  Olsen,  54-174.  Ackgt.,  40, 41.  Record. 

Acts,  67.    Tax.,  786. 
Goppinger,  Hayden  v.,  67-106. 
Goran,  Dwyer  v.,  29-126. 
Gorby,  Hays  v.,  3-203. 
Gordon  v.  Allison,  9-317.    Appeal,  19,  20.    J. 

P.,  174. 

V.  Atkinson,  Mor.,  195.    Plead.,  92. 

V.   Bucknell,    88-488.      Ev.,  598.     Re- 
plevin, 86. 

Creighton  v.,  Mor.,  41. 

V.   Dalby,  30-22a    Contracts,  207,  208, 


547. 

—  V.  Hardin,  38-550.  Chat.  Mortg.,  111. 
(Cit ,  84^880 ;  89-197 ;  63-^69. )  Execu. ,  56. 
at,  68-240.)    Record.  Acts,  122. 

—  V.  Higley,  Mor.,  13.  Prac.,  183.  (Cit, 
2G.  Gr.,  195;  25-218.) 

—  Holaey  v.,  47-693. 

—  V.  Janney,  Mor.,  182.     Parties,  5.    (Cit., 


18-525;  20-266.) 

—  V.  Kennedy,  36-167.  Ev.,  1027.  Judgts., 

286.    Partnership,  99. 


Grordon,  Moore  v.,  24-158. 

V.  Mounts,  2  G.  Gr.,  243.     Lim.  of  Ac. 

(Cit,  3-122.) 
V.  Pitt.  8-385.     Bais  &  N.,  124.    (at., 


6-401.)  Judgts.,  36.  New  Tr.,  18.  (at, 
11-8;  16-185,186;  31-180.) 

—  Shaw  v.,  2  G.  Gr.,  876. 

—  V.  State,  8-410.  aim.  L.,  178, 765, 1247, 
1248,  1576.  (Cit,  8-418;  &-589;  10-150; 
12-482;  17-11;  27-214.  Dist,  68-701.)  Ev., 
1818.    (at,  12-487.) 

—  V.  Worthley,  48-429.     Fraud.  Con  v.,  53, 


186.     (Cit,  51-76;  58-61.) 

Gorgas,  Immegart  v.,  41-489. 

Gorham  v.  Millard,  50-554.    Arbitr.,  42. 

Gorley,  State  v.,  2-52. 

Gorman,  Montgomery  County  v.,  84-442. 

Gorsch,  Christenson  v.,  5-^74. 

Goalee  v.  Teamey,  52-455.  Tax.,  863,  865. 
(Cit.,  58-505;  65-125.) 

Gossage,  Chittenden  v.,  18-157. 

Gosselink  v.  Campbell,  4-296.  Mun.  Corp., 
571,  298,  299.  Nuisances,  38.  Words  & 
Phr.,  21,  22. 

Gottschalk,  Gilcrest  v.,  89-311. 

King  v.,  21-512. 

Gould  V.  Bowen,  26-77.    BUls  &  N.,  113. 

Chicago,  B.  &  Q.  R.  Co.  v.,  64-343. 

V.  Chicago,  B.  &  Q.  R.  Co.,  66-590.  Ap- 
peal, 926.    Railr.,  486,  560. 

Gates  v.,  9-599. 

Hurto  v.,  51-45.    Actions,  46.     Appeal, 

158.     Fraud.  Conv.,  34,  180. 

Preston  v.,  64-44. 

Robinson  v.,  26-89. 

v.,  30-185. 

State  V,,  40-372. 

V.  Thompson,  45-450.    Tax.,  725,  784. 

V.  Woodward,  4  G.  Gr.,  82.    Ackgt.,  1, 

7.    (Cit.,  19-287.)    Ev.,  583. 

Goulden,  Woonsocket  Institution  v.,  28  Fed. 
Rep. ,  900. 

Gourley  v.  Carmody,  23-212.  Attach.,  21, 
25.    (Dist.,  29-254.) 

V.  Hankins,  2-75.     Ev..  638. 

V.  Walker,   69-80.     Est.  of  Dec.,   117. 

Plead.,  625. 

Gove,  Temple  v.,  8-511. 

Gover  v.  Dill,  3-337.  Appeal,  262.  Instruc- 
tions, 144.  (Cit,  10-119.)  Seduction,  8, 16. 
(Cit,  6-103;  17-35;  20-44a) 

Gow,  Harlow  v.,  44-533. 

V.  Tidrick,  48-284.    Tax.,  652. 


798 


TABLE  OF  CASES. 


Ref  ereuoes  are  to  titles  and  sectioiiB. 


Qowdy,  Switzer  v.,  Mor.,  248. 

Qower  v.  Carter,  3-244.    Appeal,  200.    Dam., 

126,  816.    Interest,  78,  74.     (Cit.,  ^202; 

10-433;  25-80;  29-121;  80-182;  82-447.) 

Daniels  v.,  54r-819. 

V.  Doheney,  83-86.    Record.   Acts,  82. 

(FoL,  40-114;   48-628.     at.,  85-298,  886; 

80-587,    666;    38-108;    42-847,    428;     60> 

842.) 
V.  Hallo  way,   13-154.     Suretyship,  46. 

(at.,    82-585;    83-409;   87-249;  88-87;  40- 

586;  70-410.) 

V.  Winchester,  33-808.    lim.  of  Ac, 


253,   281.    (Cit.,    84r-383;    86-588;    87-592; 

88-18, 116;  42-263;  57-164;  66-647.)  Mortg., 

103,  884, 454,  455,  474. 
Gowgill,  Gk)wing  v.,  12-495. 
Gowing  V.   Gowgill,   11^496.    Officers,   147, 

148.    (at.,  55-384.    Expl.,  54-79.) 

Troutman  v.,  16-415. 

Grable,  Smith  v.,  14r429. 

V.  State,  2  G.  Gr.,    559.    Courts,    140. 

(at.,   1-22.     Dist.,  15-245;  19-99;  80-169; 

54-640.)    Grim.  L.,  1150. 
Grace,  Ex  parte,  12-208.    Const.  L.,  22,  28, 

46.     (Cit.,  29-333;    80-28.)     Ezecu.,    86. 

(Cit.,  67-621.)    Habeas  Corpus,  15.     (at., 

29-333.) 
Grady,  Brace  v.,  36-852. 
V.  State,  4-461.  New  Tr.,  208,  210.  (at, 

12-864;  20-200;  82-518.) 
Graessle  v.  Carpenter,  70-166.    Dam.,  191, 

192. 
Graff,  Des  Moines  Valley  R.  Co.  v.,  27-99. 

V.  Logue,  61-704.    Bills  &  N.,  41. 

V.  Shannon,  7-508,     Repleyin,  44. 

State  T.  47-884. 

v.,  66-482. 


Stringfield  v.,  21^488. 


Graffort,  Sullivan  v.,  85-531. 

Graft  V.  Diltz,  2  G.  Gr..  570.    J.  P.,  202. 

Graham,  Allison  v.,  67-68. 

Cox  v.,  3-847. 

Davis  v.,  29-514. 

Dawson  v.,  48-124. 

v.,  4^878. 

Deskin  v.,  19-553. 

Dixon  v.,  16-310. 

Drennan  v.,  67-161. 

Gray  v.,  34-425. 

V.  McGeoch,  61-51.    Instructions,  242. 

Marsh  v.,  6-76. 

Morgan  v.,  85-218. 


Graham,  Murray  v.,  29-520. 

V.  Rooney,  42-567.    Fraud.  Conv.,  12. 

(at.,  58-59.)    Prac.,45. 

Sexton  v.,  58-181. 

State  v.,  51-72. 

v.,  61-608. 

v.,  62-108. 

v.,  65-617. 


Triplett  v.,  58-185. 
Wilt  v.,  88-699. 
V.  Wood,    15-600. 


Excep.     (Cit,  16- 


589.) 
Grand  Lodge,  etc.,  Mitchell  v.,  70-860. 
Granfield  v.  Rowlings,  58-654.    Assignt,  25. 
Granger  v.  Buzick,  8  G.  Gr.,  JI70.    Appeal, 

870. 

V.  Cooper,  46-706. 

Noyes  v.,  51-227. 

Scott  v.,  3-447. 

State  Ins.  Co.  v.,  62-272. 

Granger  Coal  Co.,  Carl  v.,  69-^19. 

Grant  v.  Cix>w,  47-682.    Appeal,    (at,  50- 

686.).  Trespass,  18.    (Cit,  67-208.) 
v.  Davenport,  18-179.    Dedication,  68. 

Mun.   Corp.,  822,  828.    (at,  18-554;  2!»- 

858;  42-362.)    Receivers,  86. 
V.  ,  36-896.    Const.    L.,  284,   888, 

Mun.  Corp.,  46,  156,  175,  824,  825,  829,  485, 

775.    (Cit,  4;M;12;  46-28;  49-65;  50-611; 

51-394,  895,  396;  57-666.) 
V.  Grant,  46-47a     Appeal,  718,  107». 

(at,  49-482.) 
V.  Green,  41-8a    Husb.  and  W.,  12. 


(at,  42-292,  521;  48-188.) 

—  V.  Harlow,  11-429.    Orig.  Not.  87. 

—  V.  Iowa   R.    Land    Co.,  54-678.     Pub. 
Lands,  118.    Tax.,  47. 

—  V.  McCarty,  88-468.    Plead.,  408.    (at.. 


68^608.) 

—  Nolan  v.,  51-519. 

v.,  53-392. 


V.  Parsons,    67-81.      Homestead,    IM. 

Mortg.,  428,  429. 

Weaver  v.,  89-294. 

V.  Whitwell,  9-152.     Landl.  A  T.,  W- 

95,  112,  113.  (FoL,  10-692;  8^-560;  52-84a 
Cit,  14-486 ;  19-856 ;  24r-856 ;  66-214 ;  60450.) 

Grape,  Buckham  v.,  65-585. 

Grapengether  v.  Fejervary,  9-168.  Convey., 
22.  (at,  19-286;  20-504;  80-69;  88-196. 
Dist,  14^388.)  Mortg.,  289,  896.  (FoL,  18- 
275,  548.  at,  9-299;  11-588;  14-879;  17- 
506;  18-76;  19-879;  2^21;  88-289;  47-588.) 


TABLE  OF  CASES. 


799 


References  are  to  titles  and  sections. 


Orash  v.  Sater,    6-801.     Plead.,  650.    (at., 

Gray  v.  Ferreby,  86-146.   Crim.  L.,  1886, 1752. 

10-689;  11-148;  40-^28.) 

Hu8b.&W.,77.    (Cit,  87-40.)    Judgts.,  4. 

Grass,  Faucher  v.,  60-605. 

Gamett  v.,  55-754. 

Qrattan  v,  Matteson,  51-623.    Injunc,  70. 

— ■'  V.  Graha.m,  34-425.    Tender,  41.    (at.. 

V. ,64-229.     Judgts.,  77,  91.    (Cit., 

•     61-374;  68-674.) 

58-681 ;  67-710.) 

Hatch  v.,  21-29. 

Oranl  v.  Stnitzel,  58-712.    Agency,   11,   85. 

Hopkins  v.,  51-840. 

Bills  &  N.,  191,  192,  207,  208,  216,  241. 

V.  Biff,  80-195.    Execu.,  5.    Judgts.,  5. 

GiaTel,  Berry  v.,  11-186. 

Stat.,  112.    (Cit.,  59-478.) 

Qraves   v.    Alden,     18-578.      Assignt.,    95. 

V.  Iowa  Tiand  Co.,  26-887.    Mun.  Corp., 

Equity.    (Cit.,  21-685;  82-539.) 

888.    (at,  61-583.    Dist,  54-568.) 

Blake  v.,  18-812. 

Jemmison  v.,  29-537. 

Clinton  Nat.  Bank  v.,  48-228. 

Trfike  v.,  30-415. 

V.  Cole,  1  Q.  Gr.,  405.     {B,  C,  2  G.  Gr., 

v.,  85-44. 

467.)    Attach.    (Cit.,  6-57;  83-582.) 

v.,  85-459. 

V. ,  2  G.  Gr.,  467.    Appear.    (Cit.,  8 

V.  Tiake,  48-505.    Convey.,  184. 

G.  Gr.,  577.) 

V. ,  55-156.    Plead.,  944. 

V.  Graves,  86-310.    Divorce,  101.    (Cit., 

Lyle  v.,  47  153. 

46-445;  62-484;  64-364;  6(^-379.     Dist.,  49- 

V.  McCallister.  50-497.    Actions,  75,  76. 

546;  51-567.) 

Assignt.,  7,/76.    (Cit,  57-466;  64-520;  69- 

V.  Heaton,  11-169.    J.  P.,  285,  248. 

299.)    Judgts.,  454,  528. 

Jones  v.,  20-596. 

McDonald  v.,  11-508. 

v.,  21-474. 

V.  McLaughlin,  26-279.    Ev.,  228,  288. 

Kulmv.,9-808. 

(at,  42-658.) 

Linnastruth  v.,  64-696. 

V.  McReynolds,  65-461.    Contracts,  211, 

McBumey  v.,  66-814. 

277.     Wills,  69. 

Maxwell  v.,  59-618. 

McShane  v.,  18-^04. 

Monroe  v.,  28-697. 

V.  Mandershied,  69-124. 

V.  Steel,  4  G.    Gr.,   877.     Trusts,  67. 

V.  Montgomery,   17-66.     Appeal,  826. 

(Cit,  15-274.) 

(at,  20-295.) 

Graw   V.    Manning,    54^719.    Execu.,    180. 

V.  Mount,  45-591.    Mun.  Corp.,  878, 874. 

(at.,  68-47.) 

Pub.  TAnds,  182.    Stat,  140. 

Gray  V.  Bean,  27-221.  Parties,   102.    Plead., 

V.  Myers,  45-158.     Est.    of   Dec.,  62. 

918.    Seduction,  14,  15. 

Plead..  882. 

V.  Boardman.  60-205.    Real  Prop.,  8. 

Nelson  v.,  2  G.  Gr.,  897. 

V.  Burlington  &  M.  R.  R.  Co.,  87-119. 

V.  Parker,  49-624.    Execu.,  118.    (at, 

Poiilr.,  119,  144,  291.    (Cit.,  39-221 ;  54^440. 

54-630.) 

Dist.,  48-209.) 

V.         ,  53-505.    Execu.,  119. 

Claggett  v.,  1-19. 

V.  PhiUips,  Mor.,480. 

V.  Coan,  2»-844.  Actions,  86.  Equity,  48. 

V.  Ragan,  84-587.    (S.  C,  87-688.) 

(at,  40-197.)    Plead.,  728.    (at,  83-223.) 

V.  Regan,    87-688.    Appeal,    981,    988. 

V. ,  80-586.  Tax.,  444,  579,  722,  814. 

(Cit,  88-295.)    Plead.,  828. 

(at,  88-148;  40-880.) 

V.  Spanton,  36-608.    Lim.  of  Ac,  170. 

V. ,  86-297.    In  June,  14. 

State  v.,  35-508. 

- — V.  ,  40-327.    Judgts.,  409.    Notice, 

V.  Stienes,  69-124.    Intox.  liq.,  146, 147. 

127.    Tax.,  445,  579. 

Walton  v.,  29-440. 

y.         ,  48-124.    Judgts.,  165. 

V.  Wentz,  25-591. 

Cowles  v.,  14-1. 

Graydon  v.  Patterson,  18-256.    Bills. &  N., 

v.  Dunham^  50-170.      Mech.  Lien,  55. 

443.    (Cit,  41-684;  69-194.) 

V.  Dye,  89-860.    Execu.,  851. 

Greasons  v.  Davis,  9-219.    Est  of  Dec.,  104. 

V.  Earl,  18-188.    Fraud,    (at.,  88-657 ; 

Ev.,  544,  545,  562.    (Cit,  24r-188;  81-401; 

89-877.)    Sales,  8. 

38-241.) 

V.  Elskamp,  69-124. 

Greatrakes,  Saubman  v.,  84r-598. 

800 


TABLE  OF  CASES. 


References  are  to  titles  and  sectioiis. 


Greedy  v.  McOee,  55-769.  Ev.,  964.  (Cit., 
5e-432.) 

Greeley  v.  Iowa  State  Ins.  Co.,  50-86.  In- 
surance, 42.    (Cit.,  68-81.) 

V.  Lyon  County,  40-72.    Mun.   Corp., 

832.    (Cit,  4Sh-176;  6^-616.)    Plead.,  810. 

Richmond  v.,  88-666. 

V.  Sample,  22-338.    Default,  97.   Fraud. 


Conv.,  193.     Homestead,  149. 
Green  v.  Austin,  7-621.  BiUs  &  N.,  30.  (Cit, 

32-186.) 
V.  Blunt,  09-79.   Execu.,  196.    (Cit,  60- 

45.)    Suretyship,  104. 

Burlington  Gas  Light  Co.  v. ,  21-335. 

Carothers  v.,  Mor.,  429. 

y.  Cochran,  43-544.  Appeal,  248.  Consp., 


3.  Ev.,  1211,  1227.  (Cit,  66-152.)  In- 
structions, 223.  Mai.  Pros.,  8,  83.  (Dist., 
64-745.)    Plead.,  156. 

—  Crawford  v.,  44-695. 

—  V.  Drebilbis,  1 G.  Gr.,  552.  Bills* N.,  167. 

—  Duncan  v.,  43-679. 

—  Ellsworth  v.,  59-622. 

—  V.  Farrar,  53-426.    Homestead,  13,  37, 
59,  151. 

—  First  Nat  Bank  v.,  49-171. 

—  Grant  v.,  41-88. 

—  V.  Green,  52-403.    Divorce,  84.    Pai-ent 


&  Ch.,  2. 

—  V.    Harrison   County,    61-311.      Mun. 
Corp.,  222,  928.     (FoL,  61-754.) 

—  Hartford  Bank  v.,  11-476. 

—  Henderson  v.,  84r437. 

—  V.  Hinkley,  52-633.     Agency,  16. 

—  Hogdon  v.,  56-733. 
V.  McFadden,  5-549.   Appeal,  277.   Ex- 


cep.,  97.    (Cit,  13-564.) 

—  V.  Marble,  37-95.   Actions,  42.   (Cit.,  54- 
125.)    Guaranty,  31.    Parties,  22,  30. 

—  Mason  v.,  32-596. 

—  V.  Milwaukee  &  St.  P.  R.  Co.,  38-100. 
Garr.,  172.    Prac,  226. 

—  V. ,  41-410.    Carr.,  110,  173-175. 

—  National  Bank  v.,  33-140. 

—  Porter  v.,  4-571. 

—  Pratt  v.,  25-39. 

—  V.  Ronen,  59-83.    Appeal,  1, 1051.    (Cit, 
69-40.) 

—  V. ,  62-89.    Appeal,  800,  886,  975. 

V.  Scranage,  19-461.    Convey.,  15,  44. 


(Cit,  41-478 ;  62-45.)   Husb.  &  W.,  136, 137. 
—  V.  Spencer,  67-410.      Mun.  Corp.,  188. 
Schools,  140. 


Green,  State  v.,  16-239. 

v.,  20-424. 

v..  41-693. 

V.  Talbot,  36-499.     Officers,  144.    Cit. , 


55-384. 

—  Truesdell  v.,  57-215. 

—  V.  Turner,  38-112.    Ev.,  793.    Interest, 


96.  Lim.  of  Ac,  263,  258.  (Cit,  88-19: 
44-448.)  Mortg.,  51,  453,  474,  488.  (Fol., 
48-167.  Cit.,  42-263;  54-168;  56-732.) 
Real  Prop.,  101.    (Cit,  42-264;  66-647.) 

—  Vannice  v.,  14-262. 

—  V.  Wilding,  59-679.    Contracts,  145,  149. 

—  Wilson  v.,  49-251. 


Greenan  v.  District  Court,  69-240. 
Greenbaum,  Dunham  v.,  56-808. 

Gilbert  v.,  56-211. 

Jaffray  v.,  64-492. 

Greene,  Barnes  v.,  30-114. 

Biu-lington  Gas  Light  Co.  v.,  22-508. 

v.,  28-289. 

Doolittle  v.,  32-128. 

V.  Day,  84^328.    Contracts,  879. 

V.  Ely,  2  G.  Gr.,  508.    Mech.  lien,  46, 

154.    (Fol.,  4  G.  Gr.,  113.    Cit,  2  G.  Gr., 

516;  7-79.)    Stat.,  69. 

First  Nat  Bank  v.,  64-445. 

KiUian  v.,  65-401. 

Laughlin  v.,  14-92. 

Smalley  v.,  62-241. 

State  v.,  66-11. 

V.  Thompson,  38-298.    Guaranty,  4,  51. 

(Cit,  34-248.) 

Vannice  v.,  16-574. 

V.  Woods,  34-573.    Plead.,  796. 

Wrought  Iron  Bridge  Co.  v.,  53-^62. 


Greene  County,  Stanford  v.,  18-218. 
Greenheld  v.   Morrison,   21-588.    Aliens,  5. 

Est.  of  Dec.,  264,  429. 
V.  Stanforth,  21-595.    Aliens,  9.    (Cit, 

23-369;  41-483.) 
Greenleaf  v.  Dubuque  &  S.  C.  R.  Co.,  80-301. 

Ev.,  301,  607.    Excep.,  24. 
V.  ,  83-52.     Negl.,  110,  120.    (Cit, 

55-829;   57-540;    63-212.      Dist,    52-278.) 

Raih-.,  618. 
V.  Illinois  Cent.  R.  Co.,  29-14.    Instruc- 


tions. (Cit,  32-180.  Dist,  55-328.)  Prac., 
146.  Raik,,  475,  482,515-617,  528.  (Cit, 
32-863;  38-57;  86-38;  37-322;  38-280;  40- 
344;  43-671;  44-136;  45-664;  47-160;  49- 
472 ;  50-685 ;  58-597 ;  55-673 ;  6^-457.  Dist. , 
63-394.) 


TABLE  OF  CASES. 


801 


Beferencee  are  to  titles  and  sections. 


Greenleaf  v.  Illinois  Cent.  R.  Co.,  83-608. 
Pnic.,  227. 

Greenlee,  Stevenson  v.,  15-06. 

Greenough,  Sansom  v.,  55-127. 

V.  Shelden,  9-508.  Appeal,  255.  De- 
fault, 93.  (Cit.,  26-401.)  Ev..  911,  1007. 
(Cit,  9-589;  12-284,  829.)    Judgts.,  85. 

V.  Wiggington,  2  G.  Gr.,  485.    Husb.  & 

W.,  145.  (Cit.,  17-404;  26^806;  86-166.) 
Mech.  Lien,  15.  (Cit,  88-228.  Dist.,  12- 
422.) 

Green wald,  Fleisher  v„  20  Fed.  Rep.;  547. 

V.  Metcalf,  28-868.    Conversion,  8.   Pay. 

&Disch.,58. 

Greenwood,  Ewell  v.,  26-877. 

V.  Jens  wold,  69-58.  Ackgt.,  27.  Record. 

Acts,  24,  44,  66. 

Greer,  Decorah  Woolen  Mill  Co.  v.,  49- 
490. 

v.,  68-86. 

V.  Dickey,  53-765.    Appeal,  1048. 

Edgar  v.,  7-136. 

v.,  ^-394. 

v.,  10-279. 

v.,  14r-211. 


V.  Hartney,  53-788. 

Rahn  v.,  87-627. 

Greet  v.  Wheeler,  41-85.    Tax.,  483. 

Grefe,  Serrin  v.,  67-196. 

Greff  V.  Blak9,  16-222.    J.  P.,  81.    (Cit.,  81- 

881;  88-189;  85-880;  43-806.)   NewTr.,63. 

V.  McKenzie,  85-594. 

Gregg,  Gamut  v.,  37-578. 

V.  Kemp,  55-761. 

V.  McCoUock,  1  G.  Gr.,  274.    Bills  &N., 

418. 

Miller  v.,  26-75. 

Munger  v.,  48-696. 

Sharpless  v.,  45-649. 

v.    Thompson,    17-107.     Jarisd.,    115. 

Orig.  Not,  122. 

V.  White,  55-744.    Appeal,  106. 

Woodward  v.,  8G.  Gr.,  287. 

Gregory,  Batty  v.,  17-109. 

Hadley  v.,  57-157. 

V.  Harmon,  10-445.    Orig.  Not,  09,  161. 

(Cit,  82-510;  42-79.) 

McDonald  v.,  41-518. 

V.  Perkins,  40-82.    Fraud,  a 

Vennum  v.,  21-826. 

V.  Wattowa,   58-711.     Contracts,  847. 

(Cit,  66-46.) 
Greiner,  Wallerick  v.,  49-691. 
Vol.  11-51 


Greither  v.  Alexander,  15-470.  Chat.  Mortg., 
49.  Contin.,  22.  Interest,  96,  (Cit,  25- 
58;  82-419;  38-532.)  Mortg.,  185,  8ia 
(Cit.,  88-115.)    Parties,  174. 

Gresham  v.  Chantiy,  69-728.  Actions,  56. 
Appeal,  889. 

Greve  v.  Camery,  69-220.    Wills,  86,  120. 

V.  Dunham,  60-108.    Sales,   168,   164. 

(Cit,  65-129.) 

Grey  v.  Hudson,  5-554.    Landl.  &  T.,  108. 
Gribben  v.   Hansen,  69-255.     Actions,  28. 

In  June,  81. 
Gribble  v.  Jackson,  84-586. 
V.  Sioux  City,  88-890.    Mun.  Corp.,  686. 

Negl.,  88.    (Dist.  4^-424.) 

V.   State,   8-217.    Crim.    L.,  748,  744. 

(Cit,  16-407;  22-899.) 

Gridley,  Eli  v.,  27-376. 

Griener,  Bomberger  v.,  18-477. 

V.  Ulorey,  20-266,  Parties,  6.  Partner- 
ship, 40. 

Grier,  Farwell  v.,  38-83, 

Griff eth,  Seachrist  v.,  6-890. 

Griffey  v.  Payne,  Mor.,  68.  Const  L.,  112. 
(Cit,  45-69.) 

Griffin,  Adams  v.,  66-125. 

Carter  v.,  54-62. 

V.  Chicago,  R.  I.  &  P.  R.  Co.,  68-688. 

Prac.,  212,  288.     Railr.,  681. 

V.  Clay  County,  68-413.    Lim.  of  Ac, 

182,  183.    Officers,  215. 

Connor  v.,  27-248. 

Delaware  County  v.,  17-166. 

German  Bank  v.,  54-749. 

V.  Gundy  County,  10-226.  (S.  C,  15-80.) 


Parties,  164. 

—  V.  Iowa  Homestead  Co.,  21-282.  Estop., 


48. 

—  McCraney's  Ex*x  v.,  18-818. 

—  McGill  v.,  82-445. 

—  Marsh  v.,  4^-403. 

—  V.  Moss,  3-261.  J.  P.,  155.  (Cit,  4r464; 
18-58;  21-300;  86-43;  89-517.  Dist,  60- 
293.) 

—  Prince  v.,  16-552. 
v.,  27-514. 

— Rosenthal  v.,  23-263. 

v.  Seymour,  15-80.    Appeal,  948.  Guar- 


anty, 43,  48.     Judgts.,   807,   808.      (Cit, 

87-77.) 

—  V.  Sheley,  55-513.    Fraud.  Conv.,  111. 

(Cit.,  59-657.)     Homestead,  55.     Parties, 

218. 


TABLE  OF  CASES. 


Bef  erenoes  are  to  titles  and  sections. 


Griffin,  Smith  t.,  5^-409. 

Grimmell  v.  Warner,  21-11.    Est.  of  Dec.,  64. 

Stanbrough  v.,  52-112. 

(Cit.,  67-597.)    Parties,  63.    Pay.  &  Disch., 

Tuttle  v.,  64-455. 

55.    (Cit.,  57-284.)    Vendors,  44,   92,  226, 

Qriffith,  Braught  v.,  16-26. 

227.    (Fol.,  21-428.) 

V.  Burden,  85-188.    Bills  &  N.,  9.    (at., 

Grimstead  v.  Briggs,  4-559,    Alt.  of  Inat., 

89-654.)    Dam.,  9,  204.    Mnn.  Corp 

..114 

17.    (Cit.,  13-569.) 

Clark  v.,  4-405. 

Grinde  v.  MUwaukee  &  St.  P.  R  (Do.,  42-376. 

Day  v.,  15-104. 

Plead.,  57,  61.    (Cit.,  42-446.) 

Holloway  v.,  82-409. 

Grinman  t.  Walker,  »-426.    Bills  &  N.,  384, 

Iselin  v.,  62-668. 

235.    Ck>ntracts,  412. 

V.  Lovell,  2&-226.    Interest,  4.    , 

Judgts., 

Grinnan,  Lowe  v.,  19-193. 

885.    (Cit.,  87-77;  41-585.)    Mortg 

.,  183. 

Grinnell,  Chicago,  R.  I.  &  P.  R.  Co.  v.,  51-476. 

Paden  v.,  12-272. 

v.,  53-55. 

V.  Parton,  59-81.    Instructions, 

242. 

V.  Mississippi  &   M.    R.    (>>.,   18-670. 

Perrin  v.,  18-151. 

Raik.  (Cit.,  18^9;  30-266.)   Stamps.  (Cit., 

Queen  v.,  4  G.  Gr.,  118. 

1^-415;  30-529.) 

Rice  v.,  9-589. 

Richards  v.,  63-44. 

Sample  v.,  5-376. 

V.  Railroad  Company,  103  U.  S.,  789, 

Samuels  v.,  18-108. 

• 

Pub.  Lands,  86,  93. 

Thomas  v.,  68-11. 

Griswold  v.   Bowman,  40-367.    J.  P.,  228, 

Walsh  v.,  61-754. 

231.    (at.,  59-448.)    Plead.,  291. 

Griffith's  Ex'r  v.  Carter,  64-198.    Tax.,  866, 

Cbilds  v.,  15-438. 

866.     (Cit.,  64-204;  66-127,  685.) 

v.,  19-362.       • 

Griggs  V.  Kimball,  42-512.    Mun.  Corp.,  828, 

Connolly  v.,  7-416. 

894. 

Corp  v.,  27-879. 

Thompson  v.,  29-598. 

McCrory  v.,  7-248. 

White  v.,  54-650. 

Wiley  v.,  41-375. 

Grill,  Emmert  v.,  89-690. 

V.  Wilson,   36-156.    Tax.,  536.    (Qt., 

Grim  v.  Semple,  89-570.    Appeal,  12. 

40-483.) 

Grimes,  Arnold  v.,  2  G.  Gr.,  77. 

Gritton,  Crane  v.,  54-788. 

v.,  2-1. 

Grooe,  Heath  v.,  10-591. 

Baadouine  v.,  64-870. 

Groff,  Downard  v.,  40-597, 

Gargan  v.,  47-180. 

Grohe,  (timing  v.,  65-828. 

V.  Hamilton  County,  87-290. 

Appeal, 

Gronan  t.  Kukkuck,   59-18.      Appeal,   251. 

204,  928.    Mnn.  Corp.,  812.    (Cit. 

,  47-71; 

Assault,  6-9.    Dam.,  39,  235,  240.  Instruc- 

58-78, 74.)    Plead.,  758,  965.    Pub. 

Ijands, 

tions,  214. 

174-176,  185.    Spec.  Perf.,  10,  44. 

Stat,  of 

Groneweg  v.  Barnum,  70-763.    Appeal,  1070. 

Ft.,  a 

Groome,  Caffrey  v.,  10-548. 

Hopkins  v.,  14-78. 

-^ —  State  v.,  10-80a 

V.  Martin,  10-347.    Ev.,  988. 

Instnic- 

(jrooves,  Koons  v.,  20-873. 

tions,  48.    (Cit.,  11-540.)    Vendors,  81. 

Grosbeck  y.  Ferguson,  43-582.    Mortg.,  355. 

Shafer  v.,  28-560, 

Gross,  Milner  t.,  66-252. 

— -V.  Simpson  Centenary  C^ege, 

42-689. 

Moore  v.,  54-248. 

Contracts,  403.    Ev.,  688. 

V.  Sioux  County,  2  Dillon,  509.    Qrig. 

V. ,  48-208.    Contracts,  609. 

(Bist., 

Not.  165. 

67-415.) 

Grbsvenor  v.  Henry,  27-269.    Landl.  &T., 

Smith  v.,  43-356. 

80.    (Cit.,  58-396;  67-546.)    Grig.  Not,  68. 

Grimm  v.  Warner,  45-106.    Bills  &  N.,  851. 

Grout,  Chambers  v.,  68-842. 

Contracts,  571. 

Grove  v.  Benedict,  69-346.    Tax.,  610,  760. 

Grimmell  v.  Des  Moines,  57-144.  (See  68-720.) 

Grover,  Merritt  v.,  57-498. 

Equity,  88.    Mun.  Corp.,  530,  582. 

v.,  61-99. 

Fitzgerald  v.,  64-261. 

Groves,  Flesher  v.,  48-700. 

Terrell  v.,  20-393. 

Kellogg  v.,  58-395. 

TABLE  OF  CASES. 


808 


References  are  to  titles  and  sections. 


Groves  v.  Richmond,  53-570.    (S.  C,  56-70; 

58-54.)     Appeal,   159,  918.     (Cit.,  68-69.) 

Courts,  25,  26.    Jurisd.,  89.    (Cit.,  59-486; 

64-110.) 
V. ,  56-69.    Certiorari,  48.    Jurisd., 

29,80. 
V. ,  58-54.    Appeal,  1,  45.    Venue, 

188.    (at.,  59-855.) 
Grow  V.  Crittenden,    66-277.     Assignt.,  84. 

Sales,  7. 
Grubb  V.  Louisa  County,  40-314.    Crim.  L., 

1711.    Officers,  191.     (Cit.,  48-405.) 

Wells  v.,  58-884. 

Grubbs,  Ashworth  v.,  47-858. 

Grube  v.  Wells,  84^148.    Real  Prop.,  29,  57, 

64.    (Fol.,   54-121.      Cit:,  84-146;  41-505; 

57-212 ;  61-450.     Dist..  40-101 ;  48-80.) 
Gruing  v.  Richards,  23-288.     Equity,  52. 
Grundy  County,  Griffin  v.,  10-226. 

McCormick  v.,  24-882. 

Grutzmacher,  Schaffner  v.,  6-187. 

GueUch   V.   National    State    Bank,    66-484. 

Agency,  48,  98. 

Braitch  v.,  87-212. 

Guengerech  y.  Smith,  84r-848.     Dam.,  125, 

281.    (Dist.,  88-400.) 
Guengerichv.  Smith,  86-587.  Dam.,  272.  (Fol., 

52-212,214.)    Tender,  28,  32.    (Qt.,  37-177.) 
Guenther  v.  Dewein,  11-138.    Contracts,  332. 

(CJit.,  12^408;   25-604;  28-890;   3a-48;  88- 

124;  46-801.)    Crim.  L.,  688. 
Guesdorf  v.  Qleason,  10-495.    Ev.,  550. 
Guesford,  McCSaffree  v.,  1-80. 
Guess,  Bristow  v.,  12-404. 
Guest  V.  Byington,  14-30.  Ev.,  1352.   Plead., 

446,  936.    (Cit.,  41-^21.)    Vendors,  91,  216. 

(Cit.,  88-512.) 
Guffey,  Shields  v.,  9-322. 
Guiberson,  Rawson  v.,  6-507. 
Guilliam,  Barker  v.,  5-510. 
Guinn  v.  Iowa  Cent.  R.  O).,  4  McCrary,  566. 

lim.  of  Ac,  148. 
Guisenliause,  State  v.,  20-227. 
Guittar,  Cheadle  v.,  68-680. 

Nagel  v.,  62-510. 

Gulliher  t.  Chicago,  R.  L  &  P.  R.  Co.,  59-416. 

Appeal,  624.    Contracts,  117.    Ezoep.,  62. 

Railr.,  600. 
Gum  T.  Equitable  Trust  Co.,  1  McOary,  51. 

Agency,  92.    Notice,  32. 
Gundershiemer,  Brenner  v.,  14-82. 
Gunderson  v.  Richardson,  56-^.    Contracts, 

809.    (CJit,  59-190.) 


Gunnison,  Carey  v.,  51-202. 

v.,  65-702. 

Gunsaulis  v.   Cadwallader,  48-48.    Judgts«, 

316,  319.    Prac,  258,  289. 
Gunsel  v.   McDonnell,   67-521.    Exec.,  198. 

Instructions,  124.    Plead.,  28. 
Guptill  V.  Verback,  58-98.    Breach  of  Ft.,  6. 

Ev.,  1104.     Instructions,  103. 
Gurlock,  State  v.,  14-444. 
Gumey,  Babcock  v.,  42-154. 
Gustafson,  Burnett  v.,  54-86. 

State  v.,  50-194. 

V.    Wind,    62-281.     Intox.    Liq.,    171. 

Plead.,  163,  439. 
Gustin,  EUiott  v.,  40-709. 
V.   Jefferson  County,  15-158.    lim.  of 

Ac,  98,  225.     (Cit.,  49-117.) 
Guston,  Allard  v.,  70-731. 
Gutchens,  Kellog  v.,  62-502. 
Guthridge,  Hall  v.,  52-408. 
Guthrie,  Crane  v.,  47-542. 

v.,  48-693. 

v.  Guthrie,  71 .    Appeal,  42. 

V.   Barker,  27  Fed.   Rep.,   58b.     Tax., 

490,  767,  842. 
V.  Howard,  32-64.    Husb.  &  W.,  143. 

Suretyship,  147. 
V.   Humphrey,   7-28.    J.   P..   181,   149. 

(Cit.,  10-390;  89-648.    Expl.,  14-157.    Dist., 

9-48.) 

Iowa  R.  Land  Co.  v.,  53-383. 

O'Connor  v.,  11-86. 

V.  Russell,  46-269.    Convey.,  827. 


Guthrie  County  v.  Carroll  County,  84-108. 

Tax.,  54,  61.    (Qt.,  36-51 ;  45-455.) 
Guthrie    County    Agl.    Society,  Tracy   v., 

47-27. 
Guttenberg,  Knowlton  v,,  5-883. 
Guyer,  In  re  Assignment  of,  69-585.  Assignt, 

141.    Chat,  Mortg.,  11,  12,  107. 

State  v.,  6-263. 

Gwinn  V.  Crawford,  42-63.    Appeal,  438.   In- 
structions, 81. 

Rogers  v.,  21-58. 

Gwyer  v.  Figgins,  37-517.    Fraud.    Conv., 

110.  116,  185.    (Cit.,  47-814 ;  48-430 ;  51-77 ; 

58-61.)    Plead.,  654,  800. 
Gwynn  v.  Duffield,  61-64.    Negl.,  158,  154. 
v. ,  66-708.    Instructions,  86.    Negl., 

108,  109,  146,  154.    Partnership,  95. 
V.  Turner,    18-1.    Estop.,  62.    Plead., 

425.    (Dist.,  29-354.)    Record.  Acts,  25. 
Haas  v.  Damon,  9-589.    Agency,  61,  62. 


S04 


TA9LE  OF  CASES. 


Bef erences  are  to  titles  and  sections. 


Hablitzel  y.  Latham,  85-550.    Corp.,  176. 

Hack,  Ban*  v.,  46-808. 

Hackett  v.  High,  28-589.  Actions,  51.  (Cit., 
33-628;  37-818.) 

Hackney,  Whitney  v.,  20-460. 

Hackworth  y.  Zol}arB,  80-483.  Appeal^  814, 
1102.  (Cit,  41-698:  47-175;  66-596.)  Ex- 
ecu.,  291.  Judgts.,  252, 409.  (Cit.,  46-482; 
50-115;  51-667;  5^-659;  54-104;  65-166.) 

Haddock,  Chambers  v.,  64-556. 

V.  Citizens'  Nat.  Bank,  58-542.    Bills  & 

N.,  28,  201,  228.    Negl.,  82,  155. 

Lyon  V. ,  59-682. 

Rice  v.,  70-818. 

V.  Woods,  46-488.    Bills  &  N.,  23,  166, 


222.    (Cit..  47-672;  53-642,  547.)    Ev.,  737. 
Hadley  v.  Gregory,  57-167.    Elst.   of  Dec., 

230.     Ev.,  664.     (Cit,  67-112;  68-115.) 
V.  Stuart,   62-277.    Est.  of  Dec,  416. 

Trusts,  la 
Hagan  v.  Burch,  8-809.    Actions,  63.    (Cit, 

9-180.)    Attach.,  5.    Plead.,  482.    (Cit,9- 

52;  20^81.) 

Townsend  v.,  86-194. 

Hagens,  f^dgell  v.,  53-223. 

Hagensick,  Wolflf  v.,  10-590. 

Hager   v.    Adams,     70-746.    Appeal,     140. 

Conf.  of  L.,  11,  12.    Execu.,  179.   Garnish- 
ment, 77,  172.    In  June,  50,  61. 
V.  Burlington,  42-661.  Mun.  Corpf,  597. 

(Cit,  47-227.) 
Drake  v.,  10-556! 


Hagerman,  State  v.,  47-151. 

Haggard  v.  Atlee,  1  G.  Gr.,  44.  Interest, 
76. 

V.  Haggard,  62-82.    Divorce,  12. 

Haggarty  v.  Burr,  22-219.  J.  P.,  10.  Part- 
nership, 141. 

Hagge,  Veiths  v.,  8-168. 

Hague^,  Robinson  v.,  68-273. 

Hagy  V.  Avery.  69-434.    Guardianship,  21. 

Hahn,  Boulton  v.,  68-618. 

V.  Chicago,  O.  &  St  J.  R.  Co.,  48-888. 

Raiir.,  251,  252. 

V.  Cummings,  8-688.  Vendors,  66.  (FoL, 

19-164.    Cit,  8-370;  13-4;  31-341.) 

V.    Miller,    60-96.     Excep.,    132,    134. 

(at,  61-119;  69-263.)  Instructions,  148. 
New  Tr.,  74. 

V. ,  68-745.     Judgts. .  350,  356.  358. 


V.  Wickliam,  55-545.    Plead.,  914. 

Haigh,  Hugh  v.,  69-382. 
Haight,  Knapp  v.,  23-75, 


Haight  V.  Keokuk,  4-199.    Judgts.,  34(^843. 

(Cit,  1&-383 ;  65-99.)    Mun.  Corp.,  312,  858. 

(Cit,    22-858;  4i-641;   59-69.    Expl.,  12- 

254.)    Pub.  Lands,  139.    Waters,  9.    (Cit , 

82-108;  42-861.    Dist.,  18-194.)    Words  & 

Phr.,  9. 
V.  Kimbark,  51-13.    Ev.,  485.    (Dist, 

64-236.) 
—  Sprague  v.,  64-446. 
V.  Steamboat  Henrietta,  4-472.  Actions, 

88.    (FoL,  18-177.    Cit,  17-351.) 
Haines   v.    Illinois   Cent    R.    Co.,    41-227. 

Raih-.,  691,  692.    (Qt,  5^657;  6^-637;  68- 

640.) 

V.  Lewis,  64-301.    Contracts,  854. 

Richards  v.,  80-674. 

V.  St  Louis,  D.  M.  &  N.  R.  Co.,  65-216. 

Railr.,  188. 
Waiiams  v.,  27-251. 


Hau%,  First  Nat.  Bank  v.,  86-448. 

Haislett  v.  Howard  County,  58-877.    Man. 

Corp.,  933. 
Halt  V.  Ensign,  61-724.     Appeal,  947,  1113. 

Interest,  7.     Mortg.,  261-811.    Plead.,  485. 
Hakes  v.  Dott,  64-17.    Appeal,  86,  185.  (Cit, 

60-812:  62-262;  65-726.) 
V.  Myrick,  69-189.    Agency,  43,  77,  78, 

144,  210,  214.     Estop.,  107. 
V.  Shupe,  27-465.    Jurisd.,  169.    (at, 

69-411.    Dist,  49-465.)    Grig.  Not.  61. 
Haldane  v.  Arcadia,  70-462.     Instructions, 

248.    Plead..  882. 
Haldeman  v.  Simonton,  55-144. 
Halden,  Randolph  v.,  44-327. 
Hale,  Bowen  v.,  4-480. 
V.  Burlington,  C.  R.  &  N.  R.  Co.,  3 

McCrary,  558.    Mech.  Lien,  153,  154,  158, 

169. 

Caffal  v.,  49-68. 

V.  First   Nat  Bank.  60-642.    Default, 

99.    Judgts.,  446.    Jurisd.,  118.    (Cit,  67- 

501.) 

V.  Frost,  99  U.  S.,  889.    Mortg.,  130, 121. 

V.  Gibbs,  48-880.    Appeal,  852.     Ev.,  11, 

66,  177,  864,  982,  986.     (Cit,  67-819.    Dist., 

63-84.)    Excep.,  43.    (Cit.,  68-665.) 

Hammond  v.,  61-88. 

Hanan  v.,  7-153. 

V.  Heaslip,  16-451.    Homestead,  150, 157, 

193.      (FoL,  18-581.      Cit,  18-256;  20-513; 

21-534 ;  23-211 ;  45-450 ;  59-460.      Dibt ,  19- 

432.)    Judgts.,  504. 
V.  Hunter,  24-181.     Est  of  Dec.,  285. 


TABLE  OF  CASES. 


805 


References  are  to  titles  and  sections. 


Hale,  Leach  v.,  81-69. 

Hall  V.  Doran,  6-433.     (S.  C,  13-368.    See 

McAfferty  v.,  24-355. 

15-274;    17-318.)     Convey,      (at.,    8-223; 

V.  Marquette,  69-876.  Ctonvey.,  868.  Est. 

17-321.)  Equity.     (Cit.,   10-243.)     Plead., 

of  Dec,  256. 

298.     (Cit.,  23^217.) 

V.  Philbrick,  42-81.    Sales,  126. 

V. ,   13-368.    Estop.    (Cit.,  39-^12.) 

V. ,  47-217.     Ev.,   1842.      Instruc- 

 V.  FarmeiV.  etc..  Savings  Bank,  55-612. 

tions,  41.    Sales,  180,  185. 

Ev.,  102,  1284. 

Preston  v.,  65-409. 

V.  Guthridge,  52-408.     Tax.,   604,  611, 

Rosier  v.,  10-470. 

617.    (Cit.,  63-^7;  65-437.) 

State  v.,  44-96. 

V.   Harris,  61-500.     Appeal,  771,  871. 

—. v.,  65-575. 

Plead.,  655. 

V.  Van  Saun,  18-19.     Partnership,  142. 

V.  Hunter,  4  G.  Gr.,  539.     Appeal,  530. 

(Cit.,  30-899;  34-245,268;  87-630;  42-597; 

(Cit.,  11-285;  16-185;  31-180)    Bills  &  N., 

46-595.) 

17.    Instructions,  150.    (Cit,  20-427.)    Pay. 

V.  Walker,  81-344.    Banks,  18.    Corp., 

&Disch.,  5.    (Dist,  46-236.) 

195.    Equity,  153.    Plead.,  63.     (Dist.,  51- 

V.  Letts,  21-596.     Lim.  of  Ac,  65. 

425.) 

Logan  v.,  19-491. 

V.  Wilson,  70-811.    Lim.  of  Ac,  197. 

McTiaren  v.,  26-297. 

Haley  v.  Chicago  &  N.  W.  R.  Co.,  21-15. 

V,   McMahan,  4  G.   Gr.,  376.     Jurisd. 

Negl. ,  81.     (Cit. ,  24^558 ;  29-58 ;  82-149 ;  86- 

(Cit,  8-223;  15-274.) 

40;  88-296.)    Rallr.,  666,  667. 

V.  Monahan,  1-554.    J.  P.,  81.    (at. 

MUler  v.,  66-260. 

16-223;  18-58,  314;  29-108;  81-881 ;  32-160 ; 

Parker  v.,  60-325. 

33-140.) 

Half  acre,  Allison  v.,  11-450. 

V  Monohan,  6-216.    Bills*  N.,  194,  274. 

Halferty  v.  Wilmering,  112  U.  S.,  713.  Plead., 

(Cit,  10-194,  818;  14-462;  29-506.) 

468. 

v/Orvis,  85-866.    Notice,  60.    (at,  69- 

HaU,   Ackley  School   Dist  v.,  118  U.   S., 

647.)    Sales,  147.    (Cit.,  48-273.) 

185. 

V.  Perry,  3  G.  Gr.,  579.    Ev.,  744. 

V.  ^tna  Mfg.  Co.,  80-215.    Agency,  18. 

V.  Robison,  25-91.    New  Tr.,  65,  200. 

Contracts.   (Cit.,  84r-524.)  Plead.,  536. 

(Cit,  66-532;  70-481.) 

(Fol.,  4^-691.     at.,  85-118.)     Prac.,  225, 

Roby  v.,  57-213. 

254. 

V.  Royce,  64^136.     Venue.  47. 

Anderson  v.,  48-846. 

V. ,  56-359.     Venue,  58. 

Baker  v.,  16-277. 

V.    Savill,    3   G.    Gr.,    37.      Ev.,    798. 

▼.  BaUou,  58-585.     Appeal,  441,    543. 

Mortg.,  52,  91,  97.    (at,  4-575 ;  19-59;  25- 

Chat.  Mortg.,  38.    Ev.,  a56.    Execu.,   114. 

198:  30-271.) 

Bell  v.,  4  O.  Gr.,  68. 

V.  Smith,  10-45.    (S.  C,  15-584.)    Pay. 

V.  Bennett,  2  G.  Gr.,  466. 

&  Disch.,  67.    (Cit.  21-143;  33-549.)    Re- 

 V.  Biever,  Mor.,  118.    Jurisd.,  16.    (Cit., 

plevin,  116.    (at,  10-280;  11-350.) 

4-172.)    J.  P.,  26.      (Cit.,  Mor.,  405.) 

V. ,  15-584.    Appeal,  683.    Pay.  & 

Burlington  &  M.  R.  R.  Co.  v.,  37-«20. 

Disch.,  69,70.    (Cit,  21-143;   3^-549;  39- 

V.  Chicago,  B.  &  Q.  li.  Co.,  65-258.    J. 

238;  58-715.) 

P.,  109. 

Spargur  v.,  62-498. 

V.  Clayton,  42-526.     Costs,  24.    (at.. 

V.  State,  4  G.  Gr.,  73.    Crim.  L.,  908, 

62-201.) 

V.  Stewart,  58-681.    Appeal,  441.    Con- 

 C!obb  v.,  49-366. 

tracts,  574.    Dam.,  63,  128.    Instructions, 

V.  Crouse,  14-487.    Injunc,   98.    (Cit., 

35,  165. 

17-497.)    Plead..  761. 

V.  Thurman,  58-754. 

Dean  v.,  4  G.  Gr.,  425. 

Walton  v.,  29-448. 

V.  Denise,  6-634.    J.  P.,  102.    (Cit.,  12- 

V.  Washington  County,  2  G.  Gr.,  473. 

869;  25-84.) 

Att*y,  103.    (Cit,  17-415,    Dist,  49-150.) 

Des  Moines  v.,  24-2)4. 

V.  White,  24-591. 

Devoe  v.,  60-749. 

WUley  v.,  8-62. 

806 


TABLE  OF  CASEa 


References  are  to  titles  and  sections. 


HaJl  V.  Wolff,  61-557.  Ck)urt8,  125.  Ev., 
848.  Instructions,  151.  New  Tr.,  88.  (Cit., 
6e^521.)    Prac.,  103.    (Cit.,  62-839.) 

Hall's  Adm'x,  Laverty  v.,  19-526. 

V.  McHenry,  19-521.    Alt.  of  Inst.,  80. 

(Cit,  21-246;  29-526;  84-442;  3^-115;  43- 
509;  46-516,  552;  51-458;  63-160.)  Surety- 
ship, 76,  81.     (Cit,  69-345.) 

Hallam  v.  Haywood,  21-898.    Appeal,  561. 

V,  Indianola  Hotel  Co.,  5ft-178.    Corp., 

103.    (at,  70-703.) 

Ogilvie  v.,  58-714. 

V.  Todhunter,  24-166.  Dam.,  168.  Vend- 


ors, 28,  29.     (Cit ,  2^-586.     Dist. ,  36-591.) 
Hallem,  Leonard  v.,  17-564. 
Haller,  Brock  way  v.,  57-368. 
HaUett  V.  Chicago  &  N.  W.  R.  Co.,  22-259. 

Affid.,  10.    (Cit,  25-294;  57-723.) 

State  v.,  63-259. 

Halliday,  Saunders  v.,  48-81. 

Haliigan,  Litchfield  v.,  48-126. 

Hallock  y.  Hughes,  42-516.    AnimalSi  15. 

V.  Slater,  9-599. 

Halloway,  Gower  v.,  13-154. 

V.  Platner,  20-121.    Record.  Acts,  48, 82. 

(at,  21-849,  631;  33-40;  42-428;  59-342.) 
HaUowell,  Bremner  v.,  59-433. 
V.   Fawcett,    80-491.     Bailm.,    39,  40. 

Plead.,  841.    Prac.,  85. 
Wood  v.,  68-377, 


Halstead  v.  Cuppy,  67-«00.    Ev.,  317. 
Haltey  v.  Puttman,  24-425. 
Ham,  Coriell  v.,  4  G.  Gr.,  455. 

Corriell  v.,  2r552. 

V.  Miller,  20-450.    Mun.  Corp.,  575,  576. 

(Cit,  23-413;  25-171,  172;  29-425 ;  34-165 ; 

44-201.) 
— —  Peters  v.,  62-656. 
V.  Steamboat  Hamburg,  2-460.  Actions, 


94.    Jurisd.,  87,  191.    (Cit,  11-61;  17-851; 

31-400;  32-137.) 

—  V.  Wisconsin,  L  &  N.  R.   Co.,   61-716. 


Appeal,  409,  798.  Ev.,  661, 1372.  Instruc- 
tions, 9,  76.    Railr.,  179,  196. 

Hamaker,  Mills  County  v.,  11-206. 

Hambel,  Fagg  v.,.  21-140. 

V.  Tower,  14r-530.      Sales,  38.    Tender, 

4,  21,  22.     (Cit,  34-524;  37-425;  41-108.) 

V.  WiUiams,  37-224.     New  Tr.,  149. 


Hambell  v.  O'Neal,  39-562.  Appeal,  554. 
Plead.,  837.    (Cit,  43-487.) 

Hamble  v.  Owen,  20-70.  Arbitr.,  69.  At- 
tach.. 74,  81,  202. 


Hamblin^  Huse  v.,  29-501. 
Hamburg,  Holmes  v.,  47-348. 

Wormley  v.,  40-22. 

v.,  46-144. 

Hamil,  Cotton  v.,  58-694. 

Hamill  v.  Henry,  69-752.    Homestead,  217, 

218.     Husb.  &  W.,  16,  52,  53. 
V.  Phenicie,  9-525.    Attach.,  22,  74,  92. 

(Cit.,  9-265;  20-72.)    Plead.,  355. 
Hamilton,  Babcock  v.,  64-558. 

Barbee  v.,  674l7. 

V.  Barton,  20-505.    Courts,   214.    New 

Tr.,  105.    Prac.,  188,  200,  204.    (at,  26- 

218;  27-360.) 
V.  Bishop,  22-211.     Fraud,  25.     (Cit, 


62-123;  55-116.) 

—  Campbell  v.,  63-293. 

—  Coe  v.,  Mor.,  819. 

—  Cook  v.,  67-394. 

—  Deery  v.,  41-10. 

—  V.  Des  Moines  Valley  R.  CJo.,  86-31.    Ev., 


399,  400.  (Cit,  43-667;  50-660,  684;  56- 
557;  57-628;  58-743;  62-490;  66-610;  69- 
454.)  Negl.,  27,  93,  121.  (at,  64-96,  612.) 
NewTr.,  28.     Railr.,  527. 

—  V.  Dubuque,  50-213.    Tax.,  359,  849. 

—  V.  Dubuque  Branch,  etc.,  Bank,  26-693. 

—  Floyd  v.,  10-552. 

—  V.  Floyd,  20-598.    Appeal,  371. 

—  Poor  v.,  23^95. 

—  Gates  v.,  12-60. 

—  Heichew  v.,  3  G.  Gr.,  596. 
v.,  4G.  Gr.,  317. 

—  V.  Hooper,  46-^15.  Suretyship,  78.  (at, 
46-552;  56-151;  63-160;  69-346.  Dist.,  48- 
561.) 

—  V.  Iowa  City  Nat  Bank,  40-807.  Ap- 
peal, 556.  (Cit,  44-682;  46-157.)  Reple\'in, 
13. 

—  V.  Lightner,  53-470.    Ev.,  145.     Fraud. 


Con  v.,  57. 

—  Lyons  v.,  69-47. 

—  v.  Millhouse,   46-74.    J.   P.,   12.    (at, 


46-356;  51-692;  59-665;  64-376.) 

—  Mills  v.,  49-105. 

—  Rakestraw  v.,  14-147. 

—  Roberts  v.,  66-683. 

—  Robinson  v.,  60-134. 

—  V.  Schoenberger,  47-386.    Ck>mmon  L., 
12.    Judgts.,  84. 

—  Seaton  v.,  10-394. 

—  See  vers  v.,  6-199. 
v.,  11-66. 


TABLE  OF  CASES. 


807 


References  are  to  titles  and  sections. 


Hamilton   v.   Smith,    67-15.     Convey.,  43. 
Equity,  128«    Notice,  4. 

State  v.,  82-572. 

T.,42-«55. 

v.,  57-596. 

V.  State  Bank,  22-80$.    (S.  C,  25-598.) 


Interest,  80.    Instructions,  225.    (Cit.,  26- 
866:81-148.)    Pledge,  8. 

—  v.  Veach,  10-4ia    Bills  &  N.,  242,  248. 

—  V.  Walters,  8  G.  Gr.,  566.    Appeal,  278. 
(Cit.,  11-160.)   Pub.  Lands,  18.    Trusts,  90. 

T.  Wright,  80^-180.    JudgtB.,  416.    Real 


Prop.,  88,  85,  88,  82,  88.  (at.,  80^99;  84- 
162,  88-161;  89^505;  40-216;  67-212;  68- 
620;  64-829;  6&-609.) 

Hamilton  County,  Call  v.,  62-448* 

Grimes  ▼.,  87-290. 

Litchfield  t.,  40-4MI. 

v.,  101  U.  a,  781. 

Hamilton  County,  etc.,  Grange  Co.,  CleggT., 
61-121. 

Hamlin,  Hough  v.,  67-859. 

Moore  v.,  88-482. 

Hamline  v.  Beck,  18-602. 

Hammer,  Cassady  t.,  62-859. 

V.  Chicago,  B.  I.  &  P.  R  Co.,  61-66. 

Prac.,  160,  421. 

▼. ,  70-628.  Appeal,  882.  Instruc- 
tions, 184. 

Londegan  v.,  80-508. 

—  Von  Phul  v.,  29-222. 

Hammersham  t.  Fairall,  44-462.  Appeal, 
1031.  (Cit,  44r^7,  707;  47-595, 696.  Dist., 
51-129.;    Execu.,  895.    (Cit.,  52-582.) 

Hammitt  ▼.  Coffin,  8  G.  Gr.,  205.  Appeal, 
876. 

Hammon,  Roberts  t.,  29-128. 

Hammond  t.  Chicago  &  N.  W.  R.  Co.,  48- 
168.    Raih:.,  804-806,  86a    (Cit.,  66-20.) 

Coflfeen  v.,  8  G.  Gr.,  241. 

V.  Hale,  61-88.    Lim.  of  Ac,  180. 

Hoadley  v.,  68-599. 

V.  Leavitt,  69-407.    Mortg.,  480,  481. 

▼.  Perry,  88-217.  Partition,  15.  Vend- 
ors, 222. 

Shimer  v.,  61-401. 

Sims  v.,  88-868. 

V.  Sioux   aty  &  P.    R.   Co.,    49-450. 

Att'y,  166.  Costs,  89.  NewTr.,76.  (Cit, 
66-621.)   Plead.,  800.    Raih:.,  441. 

Tomlinson  v.,  8-40. 

Hampson  y.  Weare,  4-18.  Corp.,  186.  (Cit, 
6-807.)   Injunc,  61.   (Qt,  12-206;  18-145.) 


Hampton,  Ex  parte,  2  G.  Gr.,  187.    Costs,  61, 

62.    (Dist,  58-288.) 

Byington  v.,  38-23. 

V.  Jones,  68-817.     Appeal.,  56.    Dam., 

18.     Mai.  Pros.,  21.  47. 

King  v.,  4  G.  Gr.,  401. 

Krausev.,  11-457. 

- —  V.  Moorhead,  62-91.    Agency,  61.    Ap- 


peal., 721,  729.  Excep.,  78,  119.  Vend- 
ors, 1. 

V.   Pearce,  Mor.,  489.    Plead.    (Cit..  2 

G.  Gr.,  861,  878;  18-814.) 

V.  United  States,  Mor.,  489.    Crim.  L. 

(Cit,  20-418.) 

White  v.,  ^181. 

v.,  10-238. 

v.,  18-259. 

v.,  14-^. 

Hampton  Building  Ass*n,  McCarty  t.,  61- 
287. 

Hamsmith  v.  Espy,  18-489.  Partnership, 
119.    (Cit,  16-146;  21-496;  28-46.) 

▼. ,  19-444.    Execu.,  294.    (Cit,  27- 

471.     Dist,  68-112.) 

Hanan  v.  Hale,  7-158.  Appeal,  244,  262. 
(Cit,  11-250;  20-48;  2^-562;  58-662.)  Ex- 
cep., 129. 

Hanchett,  Bennett  v.,  49-71. 

Mores  v.,  54-747. 

Hancock,  Acres  v.,  4r^568. 

Atkmson  v.,  67-452. 

▼.  Hintrager,  60-874.  Et.,  821.  Part- 
nership, 88,  66.    Plead.,  174. 

V.  McFarland,  17-124.    Contracts,  288, 

618. 

Snell  v.,  11-117. 

V.  Wilson,  89-47.    Ev.,  6. 

V. ,  46-852.    Guaranty,  72. 

Hancock  County,  Cerro  Gordo  County  t., 
68-114. 

Hand  v.  Armstrong,  18-824.  Interest,  28. 
(Pol.,  20-492.    at,  84-174.) 

V.  Langland,  67-185.    Instructions,  158. 

New  Tr.,  127. 

State  v.,  7-411. 


Handrahan  ▼.  O'Regan,  46-298.  Contracts, 
201,  210.    Easem't,  4.    Landl.  &T.,  50. 

Haney,  Deming  v.,  28-77. 

Hanger  v.  Des  Moines,  52-198.  Contracts, 
69.    Mun.  Corp.,  7,  17. 

Hanirick,  Knoxville  Nat.  Bank  t.,  67-688. 

Hankins,  Gourley  v.,  2-75. 

Hanks,  Blaney  ▼.,  14-40a 


808 


TABLE  OF  CASEa 


References  are  to  titles  and  sections. 


Hanks  V.  North,  58-896.  Highways,  154.  Par- 
ties, 121.    Plead.,  886. 

Smothers  v.,  34-286. 

V.  Van  Garder,  59-179.    Appeal,  1094. 

Ev.,  1102. 

V.  Workman,  69-600.     Crim.  L.,  1723, 


1724.    Intox.  Liq.,  109. 
Hanlenbeck  v.  Riley,  35-105.    Real  Prop.,  22. 
Hanley,  Russell  v.,  20-219. 
Hanlin  v.    Independent  Dist.,  66-69.    Ck>n- 

tracts,  64.    Schools,  182. 
V.    Parsons,    33-207.      Interest,    152. 

(Dist.,  56-746.) 
Hanlon  v.  Ingram,  1-108.    Negl.,  44.    (Cit, 

4r-507;  36-242.) 
V. ,  3-81.     Negl.,  45.     (Cit.,  4-507 ; 

36-242.) 

V.  Keokuk,  7-488.    Mun.  Corp.,  682. 


(Cit,  29-47;  40-642;  44-675;  66-552.) 

Knox  v.,  48-262. 

Hann,  Beiden  v.,  61-42. 
Hanna,  Adye  v.,  47-264. 

V.  Andrews,  50-462.    Contracts,  569. 

V.  Collins,  69-51.    Agency,  187,  Appeal, 

115. 

Cours  v..  34r-597. 

V.  Hawes,  45-437.    Parties,  231.    Plead, , 


679,  680.    (Cit.,  48-352.)    Real    Prop.,  11. 
Wills,  140. 

—  V.  Hawks,  31-146.    Fraud.  Con  v.,  228. 
Sales,  47. 

—  Mai-shall  County  ▼.,  57-872. 

—  V.  Wilcox,  53-547.    Convey.,  89. 


Hannahs  v.  Felt,  15-141.    Attach.,  155,  156. 

(FoL,    15-145.    Cit.,    34r-283.)    Const.    L., 

108. 
Hanneman,  Lamb  v.,  40-41, 
Hannon  v.  Chandler,  3-150.    Appeal,  820. 
Hannuni  v.  Benton,  54-396.    Agency,  281. 
Hanrahan  v.  Fox,  47-102.     Highways,    80, 

81,  116.    (Cit.,  63-363.)    Railr.,  184. 
Hanschild  v.  Stafford,  35-428.    (S.  C,  27- 

301.)    Vendors.  144. 
V.  ,   27-301.    Appeal,  1140.    (Cit., 

56-134.    Dist.,  58-737.) 
Hanson  v.  American  Ins.  Co.,  57-741.    Ev., 

639.    Insurance,  10,  191. 

Gribben  v.,  69-255. 

V.  Kirtley,  11-565.  Contracts,  502.  Dam., 

100.    Pay.  &  Disch.,  21.      (Cit.,  21-294.) 

Plead.,  171. 
V.  Saar,  60-751. 


Hanshaw,  Drake  v.,  47-291, 


Hanson,  Bass  v.,  9-568. 

V.  Chicago,  M.  &  St.  P.  B.  Co.,  61-588. 

Mun.  Corp.,  431. 

Easton  v..  58-753. 

V.  Hiles,  84-850.    Actions,  98. 

Kahler  v.,  63-698. 

Rogers  v.,  85-283. 

V.  Stephenson,  32-129.    Ev.,  830. 

Thomas  v.,  444J51. 

v.  Vernon,  27-28.    Const.  L.,  188,  238, 


291.     (Cit.,  80-11;  32-150.)    Mun.  Corp., 

871.    Raih:.,  6.  . 
Harader,  Crowley  v.,  69-88, 
Harbach,  Merrill  v.,  36-699. 
Harber,  Fisher  v.,  10-293. 
— -  V.   Sexton,  66-211.    Lim.   of  Ac,  96. 

New  Tr.,  123.    Tax.,  412,  429,  480.    (Cit., 

67-26;  70-295.) 
Harbert  v.  Skinner,  87-208.    Stat  of  Fr.,  10. 
Harbour  v.  Rhinehart,  39-672.    lim.  of  Ac, 

58,  86.    (Cit,  43-568.)    Trusts,  52. 
Harbut,  Plummer  v.,  5-808. 
Haroourt,  MitcheU  v.,  62-849. 
Hard,  Alsip  v.,  38-697. 
V.   Decorah,  48-813.     Ev.,  580.    Mun, 

Corp.,  89.    Plead.,  138. 
Hardacre,  Miller  v.,  1  G.  Gr.,  154, 
Harder,  Johnson  v.,  45-677 
Hardesty,  Wilson  v.,  48-515. 
Hardie,  State  v.,  47-647. 
Hardin  v.   Branner,    25-864.     Judgts.,    61. 

Pay.  &  Disch.  (Cit,  49-680;  59-99.)   Prac, 

52,  148,  157.    (at,  29-488;  d4r-90;  58-242.) 

Gordon  v.,  88-650. 

McDonald  v.,  55-620. 

V.    Polk   County,    89-661.     Crim.    L., 

ira7. 


—  V.  Snyder,  15-460.  Prac,  242,  248.  (at, 
18-280.) 

—  State  v.,  46-623. 

—.  V.  White,  63-633.   Execu.,  422,  423.    In- 


June,  153. 
Hardin  County,  Kincaid  v.,  53-430. 

McBride  v.,  58-219. 

\^  Wright  County,  67-127.    Poor,  20, 88, 

34. 
Hardinbrook,  District  Tp  v.,  40-130. 
Harding  v.  Fahey,  1  G.  Gr.,  877.    Trespass, 

18.    (Cit.,  8-88.)  • 
V.  Montgomery  County,  65-41.    Officers, 

206-208,  218. 
Hardmanv.  Chamberlin,  Mor.,  104. 
Hard  wick,  Stoddard  v.,  46-160. 


TABLE  OF  CASES. 


809 


References  are  to  titles  and  sections. 


Hardy  t.  Moore,   6^-65.      Appeal,  694,   780. 

Ev.,  267.    Fraud.  Conv.,  213,  214.     (Cit., 

70-729.)    Replevin.  14,  108. 
Hare  v.  Iowa  Cent.  Ins.  Co.,  29-505. 
Harford  v.  Street,  46-594.     Partnership,  138, 

143. 
Haiiger,  Percival  v.,  40-286. 

RawBon  v.,  48-209. 

V.  Spoflford,  44-369.    Attach.,  230,  231. 

V ,  46-11.  Appeal,  524.  Instructions, 

236.    Landl.  &  T.,  132. 
Harker  v.  Cochrane,  SJ6-390.     Convey.,  103. 

Des  Moines  (!k>unty  v.,  34-84. 

Guthrie  v.,  27  Fed.  Rep.,  586. 

Harkina  v.  Edwards,  1-296.    Orig.  Not.,  10. 

Plead.,  255,   284,   338.     (Cit,   6-71;  11-70. 

Dist.,  23-420.) 
V. ,  1-426.    Agency,  98,  99,  119,  12a 

(Fol.,  24-424.      Cit,  8-144;    7-511:  11-84; 

16-468;  35-540;  49-562.     Dist,  2-78.)    Ev., 

720,721.    (Cit,  2-63.)    Plead.,  852,  864. 
Harkleroad  v.  Waterhouse,  69-702.  Vendors, 

178. 
Harkness  t.   Burton,   39-101.      Homestead, 

129.  (Cit,  62-464.)   Landl.  &  T.,  85.   (Dist., 

57-49.)    License,  3. 
Harlan  v.  Berry,  4  G.  Gr.,  212.    Alt.  of  Inst, 

86.    Bills  &  N.,  267,  445. 
v.   Emery,  46-538.    Est   of  Dec.,  123. 

Landl.  &T.,  38. 
V.  Moriarty,  2  G.  Gr.,  486.    (S.  C,  2  G. 

Gr.,  497.)    Garnishment.  42. 

V.  Porter,  50-446.  Equity,  241.  Prac,  40. 

V.  Sigler,  Mor.,  89.    Const  L.,  112,  113. 

(Cit,  45-69.) 

Smith  v.,  49-101. 

Harless  v.  United  States,  Mor.,  169.    Crim. 

L.,  670. 
Harlin  v.  Stevenson,  30-371.    Courts,  21,  43. 

Est  of  Dec.,  99,  457.     Fraud.  Conv.,  160, 

184.     Lim.  of  Ac,  86,  111.    (Dist.,  50-333.) 

Parties,  i:35. 
Harlow  v.  Gow,  44-533.    Parties,  53. 

Grant  v.,  11-429. 

Harman  v.  (Goodrich,  1 G.  Gr.,  13.    Replevin, 

125.    (Cit,  11-850;  14-802.     Dist.,  2  G.  Gr., 

592.) 
Harmon  v.  Chandler,  3^-150.    Appeal,  661. 

(Cit,  5-552 ;  10-559 ;  15-561.)  Excep.,  91,  95. 

(Cit,  10-111;  11-18;  18-564;  16-65.)  Plead., 

944.    (Cit,  4-180;  6-195.    Dist,  46-483.) 
V.  Clayton,  51-86.    Notice,  128.    Pub. 

Lands,  40,  63.    Record.  Acto,  118. 


Harmon,  Dickey  v.,  26-501. 

Downing  v.,  13-535. 

Gregory  v.,  10-445. 

Johnson  v.,  19-56. 

- —  v.  Harmon,  38-690. 

V.  Lee,  6-171.    Orig.  Not.,  106.    (Cit, 

27-467.) 
V.  Steinman,  9-112.    Plead.,  568.    Pub. 


Lands,  65.    Real  Prop.    (Qt.,  11-572;  18- 
604;  14-530;  16-180.) 

Harmon's  Adm'r,  Levnlly  v.,  20-538. 

v.,  24r^92. 

Harmon's  Ex'rs  v.  Levalley,  23-599. 

Ham,  McBride  v.,  48-151. 

v.,  52-79. 

Harned,  Casey  v..  6-1. 

Price  v.,  1-473. 

Hames   v.   Palmer,    61-483.     Execu.,   418. 
Mortg.,  237,  419,  449. 

Harnett,  Bay  v.,  58-844. 

V.  Harnett,  6o-45.    Divorce,  84,  40,  41. 

V. ,  59-401.     New   Tr.,   124,  213, 

221. 

Harney  v.  Board   of   Supervisors,    44-208. 
Tax. ,  208-210.    (at ,  50-680. ) 

Hildreth  v.,  62-420. 

Harper  v.  Albee,  10-389.    J.  P.,  180,  181, 178. 
(at,  12-851;  39-648.) 

Brown  v.,  54-546, 

Davis  v.,  48-513. 

V.  Dotson,  43-232.   Convey.,  829.   Dam., 

21-200.    Sales,  199. 

V.    Drake,    14-538.    Actions,    66.    De- 
fault, 59. 

V. ,  15-157.    Plead.,  280.    (Cit,  80- 

569 ;  31-286,  487 ;  88-594.) 

V.  Kissick,  52-733.   Contracts,  79.    Con- 
vey., 35.     Reference,  23. 

v.   Maiiren.  21-407.    Appeal,  525.    In- 

structions,  56. 58. 

V.  Molfit,  11-527.    Officers,  124. 

V.   Perry,  28-67.    AttV,  63.     (at.,  87- 

199.)    Convey.,  113,  353.   (Cit,  45-276;  60- 
486;  53-576.)    Notice,  24.    (Cit,  3»-656.) 

Reed  v.,  25-87. 

v.  Sexton,  22-442.    Spec.  Perf.,  9,  28-80. 

(Cit,  40-310;  45-36.)  Tax.,  749,  814.    (Cit., 
29-379,  381;  31-127;  32-466;  88-145,  158.) 

Wetmore  v.,  70-346. 


Harrah,  Allen  v.,  30-368. 

Burt  v.,  65-643. 

Harrellv.  Stringfield,  Mor.,  18.    Crim.  L., 
1262.    Prac.,  170.    (Cit.,  25-218;  29-488.) 


810 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Harrenoourt  y.  Merritt,  21^-71.    lim.  of  Ac, 

Harris,  Sabin  v.,  12-87. 

13,196.    (FoL,  21^12».) 

V.  Schultz,  64-589.    Mech.  Lien,  88. 

Harrier  v.  Fassett,    56-264.     Ezecu.,    206. 

State  v.,  10-441. 

Replevin,  128. 

v.,  11-414. 

Hamman  v.    Egbert,    36-270.    Suretyship, 

v.,  27-429. 

109.    (Cit.,  64r425.) 

v.,  88-856. 

V.  State,  2  G.  Gr.,  270.    Courts,  147. 

v.,  86-186. 

Crim.  L.,  887,  906,  907,  913, 1067, 1070, 1148, 

v.,  86-268. 

1149,   1666,   1667.    (FoL,  4   G.    Gr.,    881. 

v.,  8^242. 

Cit.,  4  G.   Gr.,  190;  1-171;  6-121;  17-21; 

v.,  40-95. 

46-624.     Diet.,   1-178;   &-205.)     Ev.,  896. 

v.,  64-287. 

Exccp.    (Cit.,  2-451.)    Jurisd.,  56.    Stat., 

V.  Stone,  8-822.  (S.  C,  ljBP-378.)  Tnista,  16. 

20,  51,  164.    (Cit.,  16-168.) 

V. ,  15-278.    Notice,  107.    (at.,  88- 

Harrington,  Tn  re,  54-33.    Appeal,  911.   (Cit., 

656.)    Trusts,  48.    (Cit.,  81-271.) 

68-576.)    Real  Prop.,  199,  200.    (Cit.,  70- 

V.  Wamsley,  41-671.    Contracts,  168. 

835.) 

(at,  55-759.) 

V.  Christie,  47-319.    Plead.,  318. 

Weed  v.,  54-747. 

V.  Cubbage,  8  G.  Gr.,  807.    Equity,  222, 

V.  Welch,  70-80. 

242.    (Cit,  17-393;  51-891.) 

Willson.v.,  66^-443. 

Doolittle  v.,  Mor.,  226. 

Wilson  v.,  8.'M07. 

V.  Pierce,  88-260.    Api>eal,  89. 

Wright  v.,  81-272. 

St.  Joseph  Mfg.  Co.  v.,  58-380. 

Harris  Mfg.  Co.  v.  Marsh,  49-11.    Ev.,  960. 

V.Sharp,  1  G.  Gr.,  131.    Judgts.,  521, 

Parties,  1.    (Cit,  63-101.)    Sales,  78,  79. 

588.    (Cit.,  1  G.  Gr.,  196,  294;  ^-382;  14- 

Harrison,  Barrows  v.,  11^4(88. 

308.) 

V.    Charlton,    87-134.      Appeal,     866. 

Harris,  Babcock  v.,  37-409. 

Contin. ,  1.    Dam. ,  174, 178.    (Cit ,  66-119.) 

Bailey  v.,  8-831, 

V. ,42-573.     Ev.,189.    (at,48:-179; 

V.  Beam,  46-118.    Prac.,  261.    (Cit.,  57- 

55-592;  68-271.)     Excep.,  183.    (FoL,  48- 

481.) 

98.    at,  54-197;  62-566.) 

Brown  v.,  2  G.  Gr.,  505. 

V.  Colton,  81-16.  Contracts,  810.  Plead., 

Byers  v.,  67-685. 

280,297. 

Carson  v.,  4  G.  Gr.,  616. 

Dubuque  v.,  84-163. 

Devin  v.,  8  G.  Gr.,  186. 

Furst  Unitarian  Society  v.,  68-425. 

Dickson  v.,  60-727. 

Homer  v.,  87-878. 

Dyer  v.,  22-268. 

V.  Iowa  Midland  R.  Co.,  86-828.    Ev., 

V.  Fremont  County,  68-639.    Tax.,  245, 

501.    Instructions,  87.   Judgts.,  109.   Prac, 

846,  231. 

90.    Railr.,  169,  254. 

Hall  v.,  61-500. 

V.    Kramer,    3-543.     Default,    89,    94. 

Haynes  v.,  8^-516. 

(Cit.  5-286;   6-3;   fr-44;    10-^28;    12-^808; 

V.    Heackman,    62-411.      Appeal,  .561. 

14-37.     Dist.,  12-338.)    Execu.,  875,  876. 

TAndl.  &  T.,  15.  89,  49. 

Fraud.  Con  v.,  140,  175.    (Cit,  5-286;  22- 

Iowa  News  Co.  v.,  62-501. 

264;  51-176.)    Judgts.,  544,  554.    (Cit,  15- 

V.   Laird,  25-148.    J.   P.,   179.     Prac., 

264;     16-405;     40-427;     59-48;     68-204.) 

266. 

Plead.,  27.    (Cit,  11-150;   12-86;   31^218.) 

Larkin  v.,  36-93. 

V.  McKim,  18-^185.     Bills  &  N.,  281, 285. 

McKee  v.,  1-364. 

Ev.,  692,  715.    (Fol.,  80-66.    Cit,  29-494; 

Marshall  v.,  55-182. 

36-92;   64-48;   67-181;   69-120.    Dist,  47- 

Moran  v.,  68-890. 

675.) 

V.  Morgan,  62-112. 

Oak8v.,24r-179. 

V.  Royal  Canadian  Ins.  Co.,  53-236.    In- 

 O'Brien  v. ,  59-686. 

surance,  83. 

v.  Owens,  57-814.    Tax.,  658. 

V.  Rutledge,  19-388.    "Weights  &  Meas- 

 Palo  Alto  County  v.,  68-81. 

ures,  1,  2. 

Piatt  v.,  6-79. 

TABLE  OF  CASES. 


811 


References  are  to  titles  and  sections. 


HuTJaon  v.  Saaerwein,  70-291.    Tax.    291, 

889,  747. 

Seymour  v.,  20-592. 

Stuart  v.,  52-511. 

Wadsworth  v.,  14-272. 

Harrison  Ckmnty,  Brandirff  v.,  50-164. 

Green  v.,  61-811. 

McCrillis  v.,  63-592. 

Noyesv.,  57-812. 

Harrison,  etc..  Iron  Co.  v.  Council  Bluffs 

Water  Works   Co.,    25    Fed.    Rep.,    170. 

Mech.  Lien,  28,  142,  148,  161. 
Harrow  v.  Baker,  2  G.  Gr.,  201.    J,  P.,  808. 
V.  Lyon,  8  G.  Gr.,  157.    Attach.,  224, 

225. 

Partridge  v.,  27-96. 

Ryan  v.,  27-494. 

V.  Ryan,  81-156.    Replevin,  105. 

V.  State,  1  G.  Gr.,  439.    Crim.  Jm,  694, 

695. 
State  Bank  v.,  26-426. 


Harrow's  Heirs,  Stephens  v.,  26-458. 
Harsh,  Kibby  v.,  61-196. 
Harshberger  v.    Harshberger,  26-508.    At- 
tach.,   145.    Divorce,  94,   117.    (Cit.,  59- 

831.)    Jurisd.,  188. 
Harshey  v.  Blackmarr,  20-161.    Appear.,  7, 

10.  Att'y,  40-42,  45.  Convey.,  65.   Jurisd.. 

62.    (Cit.,  21-62,   68,  831;  22-882;  27-890; 

81-268,  281,  400;  89-356;  56-87.) 
Hftrahmftn  y.  Slouaker,  58-467.   Est.  of  Dec., 

50,  248.    Trusts,  118. 
Hart,  Anderson  v.,  68-400. 

Bumheimer  v.,  27-19. 

V.  Chicago  &  N.    W.  R.  Co.,    69-485. 

Carr.,  28,  82,  83,  77-79.    Const.  L.,  266. 
V.  Chicago,  R.  L  &  P.  R.   Co.,  56-166. 

Instructions,  231.    Railr.,  658,  654,  672. 
V.  Cunimins,  1-564.  Jurisd.,  110.     (Cit., 


8-478,587;  8-321.) 

—  V.  Flinn,  36-366.  Fraud.  Conv.,  102. 
Parent  &Ch.,  23. 

—  V.  Foley,  67-407.  Excep.,74.  Injunc, 
124. 

—  Freeman  v.,  61-525. 

—  George  v.,  56-706. 

—  V.  Hart,  28-599. 

—  Haughey  v.,  62-96. 

—  V.  Jackson,  57-75.    Appeal,  798,  1071. 

—  V.  Jewett,  11-276.  (S.  C,  17-284.)  Est. 
of  Dec..  207,  213.  (at.,  16-32 ;  19-611 ;  84- 
246;  55-687.) 

—  V. ,  17-234.    Est.  of  Dec.,  462,  468. 


Hart  V.  Livingston,  29-217.    Ev.,  820.    (Fol., 
35-104.    Cit,  84-128.)    Replevin,  20. 

Lucas  v.,  5^  415. 

McGinnis  v.,  6-204. 

Macklot  v.,  12-428. 

Owens  v.,  62-620. 

v.,  66-565. 

Phelps  v.,  15-596. 

Redfield  v.,  12-855. 

State  v.,  29-268. 

v.,  67-142. 

Strong  v.,  7-484. 

V.  Wills,  52-56.     Bills  &  N.,  47,  58. 


Interest,  146. 

—  Wurtz  v.,  13-515. 


Hartford  Bank  v.  Green,  11-476.    Bills  &  N., 

207,209.    (at,  58-713.)    Plead.,  852. 
Hartford  F.  Ins.  Co.,  Ayres  v.,  17-176. 

Hubbard  v..  88-825. 

Miller  v.,  70-704. 

Victor  v.,  38-210. 

Young  v..  45-877. 

Hartford  Ins.  Co.,  Ayres  v.,  21-198. 

David  v.,  18-69. 

Hartinger  v.  Ferring,  24  Fed.  Rep.,  15.    Est. 

of  Dec.,  438. 
Hartley  v.  Boynton,  5  McCrary,  458.  Jurisd. » 

65.    Grig.  Not.,  118.    Tax.,  609. 
Hartman  v.  Anderson,  48-809.    Tax.,  562. 

Briggs  v.,  10-68. 

V.  Clarke,  11-510.    Vendors,  221.    (at, 

64-831.) 

GUck  v.,  10-410. 

Ingle  v.,  87-274. 

McKinney  v.,  8-844. 

v.,  4-154. 

V.  Muscatine,  70-511.    Mun.  Corp.,  699. 

State  v.,  10-589. 

Hartnett   v.  Sioux   City,    66-258.    Appeal, 

1055,  1057. 
Hartney,  Greer  v.,  58-738. 
Hartshorn  v.  Burlington,  C.  R.  &  N.  R,  Co., 

52-613.     Railr.,  179,  259.   (Cit,  61-718;  68- 

401,  756;  65-428.) 

Tobin  v.,  69-648. 

Hartsock,  Jones  v.,  42-147. 

Kauffman  v.,  81-472.  • 

Patterson  v.,  1  G.  Gr.,  252. 

Harty  v.  Des  Moines  &  M.  R.  Co.,  54-827.   J. 

P.,  288,  237,  288. 
Hartzell,  State  v.,  58-520. 
Harvey,  Breneman  v.,  70-479. 
Hougham  v.,  88-208. 


812 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Harvey,  Hougham  v.,  40>634. 

V.  Irvine,  11-82.    Agency,  115.    (Cit., 

15-468;  35-540.) 

V.  Miller,  25-319.    Courts,  7. 

Nicodemus  v.,  45-711. 

Potter  v„  80-502. 

V.  Spaulding,  7-423.    Plead. ,  354,  856. 

(Cit.^  14-59;   16-184;  18-889;   19-514;  28- 

217.) 
V. ,  16-397.    Execu.,  405.    (Cit.,  57- 


114.) 

—  Sterling  School  Furniture  Co.  v.,  45-466. 

—  V.  Tanaa  County,  46-522.  (8.  C,  53-228.) 
Excep.,  56.  Instructions,  5, 12.  Officers, 
160,  178. 

—  V. ,  53-228.    Contracts.  374.    Pay. 


&  Disch.,  29,  104. 

—  Ticonic  Bank  v.,  16-141. 

—  Yant  v.,  5Sh421. 


Harwick,  Sweetzer  v.,  67-488. 

Harwood  v.  Brownell,  48-657.  Railr.,  35-82. 
Tax..  204. 

V.    Case,    87-692.      Appeal,    931,     932. 

Const.  L.,  122.  Mandamus,  57,  58.  Plead., 
698,  786.  Railr.,  44,  45.  (Cit.,  44r-392;  4S- 
663.     Dist.,  49-528.) 

—  v.  Quinby,  44-385.  Lim.  of  Ac,  18. 
Mandamus,  37,  51,  66.  (Cit,  69-616.) 
Railr.,  40,  41,  58.  (at.,  45-688:  48-664; 
51-661.) 

V.  Reineger,  18-606. 

Hasbrouck,  Wheeler  &  Wilson  Mfg.  Co.  v., 
68-554. 

Haskel  v.  Burlington.  80-282.  Const.  L., 
151,  318.  (Cit. ,  80-278 ;  32-158 ;  39-115 ;  42- 
201;  43-257.)    Stat.,  15,  86,  89-91. 

Haskell,  Anderson  v.,  45-45. 

State  v.,  20-276. 

Haskins,  Alexander  v.,  68-73. 

Charles  v.,  11-329. 

Hasner  v.  Patteraon,  70-681.  Appeal,  772, 
839,  1092. 

Hass,  State  v.,  22-193. 

Hassett  v.  Hassett,  66-304. 

Hastings  v.  Burlington  &  M.  R.  R.  Ck).,  88- 
316.    Railr.,  128,  213. 

V.  Devoran,  7-319. 

Foustv.,  66-522. 

Lemp  v.,  4  G.  Gr.,  448. 

O'Donnell  v.,  68-271. 

V.  Phoenix,  59-894.    Attach.,  207. 

Hastings  &  A.  R.  Co.  v.  MUes,  66-447.  Con- 
tracts, 210. 


Hatch,  Dicks  v.,  10-380. 

V.  Gray,  21-29.    Husb.  &  W.,  87.    (at., 

22-265.    ExpL,  35-404.) 

v.  Johnson,  44-535.    Venue,  15. 

V.  Judd,  23-499.    Reference,  10. 

V. .  29-95.    Actions,  41.     (at.,  42- 


708.)    Costs,  33.    (Cit.,  37-96;  58-198.) 

—  Judd  v.,  81-491. 

—  V.  Pottawattamie  County,  48-442.   Pub. 
Lands,  162.    Waters,  74,  79. 

—  Robs  v.,£:-149. 

—  V.  Seeley,  87-498.    Bankr.,  16,  18. 


Hatcher  v.  Day,  53-671.    Equity,  125. 

Garvin  v.,  89-685. 

V.  Wright,  34-583. 

Hatfield  v.   Chicago,  R.  I.  &  P.  R.  CJo„  61- 

434.    Ev.,  1135.     Negl..l27.    (at.,  67-159.) 
V.  Gano,  15-177.    Crim.  L.,  652.    (at, 

25-182.)    Plead.,   125,   815.    (Cit.,  22-282; 

28-217.) 
V.   Lock  wood,   18-296.      Convey.,    188. 


Landl.  &  T.,  34.    Prac,  130.  (Cit.,  29-855.) 
—  West  v.,  Mor.,  498. 


Hathaway  v.  State  Ins.  Co.,  64-229.  Appeal, 
833.    Insurance,  108,  109.    (Cit,  69-663.) 

Wilson  v.,  42-173. 

V.  Winneshiek  County,  80-696.  Con- 
tracts, 75. 

Hatten,  Mewhirter  v.,  42-288. 

Hattenback  v.  Hoskins,  12-109.  Courts,  165. 
(Cit,  14-267.) 

Hoskins  v.,  14-814. 

Hauft  V.  Duncan,  40-254.    Mortg.,  28. 

Haug,  First  Nat  Bank  v.,  52-588. 

Haugen  v.  McCarthey,  34-415.  Venue,  30. 
(Cit,  44-154.) 

Peterson  v.,  34-895. 

Haughey  v.  Hart,  6^96.  Animals,  9.  Fences, 
5.    Negl.,  33,  34. 

Haun,  Donegre  v.,  13-240. 

v.,  14-240. 


Socum  v.,  36-138. 
Thatcher  v.,  12-803. 
Wyllis  v.,  47-614. 


Haupt,  McGavran  v.,  9-83. 

Havelick  V.  Havelick,  18-414.    Appeal,  (at, 

28-593;   30-440;    31-130;   45-157.)     Wills. 

(Cit,  19-384;  40-348;  44-683.     Dist,  40- 

349.) 
Haven   v.    Baldwin,   5-503.      Judgts.,  483. 

(Foi.,  7-85.     at,  7-822;  10-125,  284;  28- 

83;  40-50.)    Plead..  440. 
Case  Threshing  Machine  O).  v.,  65-Bfi9. 


TABLE  OF  CASES. 


813 


References  are  to  titles  and  sections. 


Haven  t.  Kramer,  41-383.  Conyey.,  04. 
Pleatl. ,  87. 

Rutherford  v.,  11-587. 

State  v.,  43-181. 

Haver  ▼.  Tenney,  80-80.    Ev,,  403. 

Havercamp,  State  ▼.,  58-787. 

v.,  54-350. 

Haverly  ▼.  Alcott,  57-171.  Courts,  190. 
Ev.,  104a    Notice.  78.    (Cit.,  64-560.) 

v.  Mcaelland,  57-183.    Oilicers,  117. 

Haviland,  Woods  v.,  59-470. 

Haw,  Tieman  v.,  49-812. 

V.  Waldron,  15-605. 

Hawes  v.  Burlington,  C.  R.  &  N.  R.  Co., 
64-315.  Appeal.  (Cit.,  70-624.)  Con- 
tracts, 154.  Ev.,  104,  819,  8?0,  824. 
Exccp.,  54.  (Cit..  C7-10.)  Instructions, 
234.     Negl.,  108,  107. 

nanna  v.,  45-487. 

V.  Miller,  50-395.  Crim.  L.,  558.  Elec- 
tions, 18,  42.    Mun.  Corp.,  798. 

Picket  v.,  14-460. 

Pickett  v.,  18-601. 

v.,  20-335. 

V.  Twogood,  12-582.  Appeal,  827.  (Cit., 

80-441:  52-126.  Dist.,  46-482;  66-301.) 
Sales,  198. 

Weller  v.,  19-443. 

v.,  49-45. 

Hawk  V.  Marion  County,  48-472.  Contracts, 
68,  61,  62.  (Fol.,  52-194.)  Mun.  Corp.,  17, 
18,  63,  818,  885.  (Fol.,  62-194.  Dist.,  55- 
155.) 

Hawke  v.  Manning,  89-707. 

V.  Urban,  18-83.    Venue,  8. 

Hawkey e  Benefit,  etc.,  Ass'n  v.  Blackburn, 
48-885.  Interest,  70.  (Fol.,  55-425.  Cit., 
58-720.) 

Hawkeye  Ins.  Co.,  Bish  v.,  09-184. 

Boetcher  v.,  47-258. 

v.  Duffle,  67-175.  Ortiorari,  10.  Courts, 

244.    (Cit.,  70-348.) 

"  Eddy  v.,  70-472. 

Fitrpatrick  v..  53-335. 

—  Garretson  v.,  65-468. 

Garver  v.,  69-202. 

Hopkins  v.,  57-203. 

Lewis  v.,  03-614.     Appeal,  07.    (Cit., 

64-832.) 

Meadows  v.,  62-387. 

v.,  60-57. 

Morgan  v.,  87-359. 

Sexton  v.,  69-90. 


Hawkeye  Ins.  Co.,  Shakey  v.,  44-540. 

Shultz  v.,  42-289. 

Stone  v.,  68-787. 

Wilson  v.,  70-91. 

Hawkeye  Pump,  etc.,  Co.,  Goff  v.,  02-691. 
Hawkeye  Telegraph  Co.,  Turner  v.,  41-458. 
Hawkeye  Woolen  Mills  v.  Conkiin,  26-422. 

Partnership,  109.    (Cit.,  64-178;  66-607.) 
Hawkeye  Woolen    Mills   Co.,    Nordyke    & 

Marmon  C}o.  v.,  53-521. 
Hawkins  v.    Hawkins,    54-443.     Ev.,  1016. 

WiUs,  11.    (Cit,  62-187;  70-844.) 
V.    Rice,  40-485.      Appeal,  299.     Ev., 

636.    Prac.,14. 
Hawks,  Hanna  v.,  81-146. 
Hawley,  Arnold  v.,  67-313. 

Evans  v.,  35-83. 

V.     Hoops,     12-508.     Highways,    152. 

Mun.  Corp.,  450. 
V.  Howell,  60-79.    (>>ntTacts,  179.    In- 


terest, 63.  72.    Mortg.,  372. 

—  V.  Hunt,  25-589. 

—  V. ,  27-808.    Assignt.,  151.    Bankr., 


80.    Const.  L.,  106.    (at.,  27-254.) 

Hunt  v.,  70-188. 

Ottumwa  Woolen  Mill  Ck).  v.,  44-57. 

V.  Wardc,  4  G.  Gr.,  30.    Mech.  Lien,  156. 

,    (Cit.,  4  G.  Gr.,  113;  50-322.) 

V.  Wai-ner,  12-42.    Replevin,  125.    (Cit., 

17-163.) 

Haworth,  Barcroft  v.,  29-402. 

Haws  V.  Clark,  87-355.  Guardianship,  87. 
Jurisd.,  69.    Grig.  Not.,  27.    (Cit,  68-591.) 

Hawthorn  v.  Unthank,  62-507.  Garnish- 
ment, 158,  159.     (Cit,  70-284.) 

Hay  V.  Frazier,  49-454.  Ev.,  121.  Ezoep., 
121.     Plead.,  542,  649,  650. 

Lindauer  v.,  61-663. 

Hay's  Adm'r,  Romans  v.,  12-270. 

Haycock,  De  Moss  v.,  15-149. 

Stroup  v.,  56-729. 

Williamson  v.,  11-40. 

Hay  den  v.  Anderson,  17-158.  Judgts.,  248, 
818.  Plead.,  730.  (at,  20-54;  31-508  ;"82- 
81;  34-242;  40-354;  44-518;  4&-492.)  Re- 
plevin, 100,  109.    (Cit.,  60-68.)    Tender,  8. 

Berry  v.,  7-460. 

Bevan  v.,  13-122. 

V.  Goppinger,  67-106.    Judgts.,  626,  627. 

Landl.  &  T.,  48. 

Hetherington  v.,  11-335. 

Key  v.,  13-602. 

Newell  v.,  8-140. 


814 


TABLE  OF  CASES. 


Ref  erenceB  are  to  titles  and  sections. 


Hay  den  v.  Reynolds,  64-157.    Contracts,  588. 

(Cit.,  65-396.) 
V.  Smith,  58-285.    Execu.,  413.    (Qt., 

63-686.) 

State  v.,  45-11. 

Torbert  v.,  11-435. 

V.  Wiltse,  18-604.    Appeals,    (at.,  20- 

295.) 
Hayes  v.  Billings,  09-387.    Injunc,  138. 
Chicago,  M.  &  St.  P.  R.  Co.,  64-753: 

Raib.,  260. 

Donovan  v.,  62-36. 

Hogue  v.,  58-377. 

Miller  v.,  34-496. 

Oswald  v.,  42-104. 

Pursley  v.,  22-11. 

State  v.,  67-27. 

V.  Steele,  32-44.    Contracts,  67.    (Qt., 

64-212.) 
V.  Wilcox,  61-732.    Chat.  Mortg.,  36. 

(Cit,  64-422;  68-710;  69-132.) 
Hayick,  Barnes  v.,  15-602. 
Hayne,  Boardman  v.,  29-339. 

Burlington  &  M.  R  R  Co.  t.,  19-187. 

Jordon  v.,  36-9. 

Ross  v.,  3  G.  Gr.,  211. 

Haynes,  Baldozier  v.,  57-683, 

Clark  v.,  57-96. 

France  v.,  67-139. 

V.  Harris,  33-516.    Est  of  Dec.,  65,  274. 

(Cit.,  65-41.    Dist,  52-333,  334.)    Parties, 

59. 

V.  Kline,  64-308.    Fraud.  Conv.,  81. 

V.  Meek,  14r-320.    Homestead,  184.  (at.. 


40-14.)    Mortg.,  353. 

—  V.  Ritchey,  30-76.    Slander  &  L.,  14, 


15. 
V.  Seachrest,  18-455.    Ackgt.,  1.    (Cit, 

80-419.)  Convey.,  95.    (at.,  27-163;  84-89.) 

Mortg.,  248.    Partnership,  77,  79. 

State  v.,  54r-109. 

Hays  V.  Chica^,  B.  &  Q.  R.  Co.,  64^98. 

Appeal,  85.    (at,  65-726.)    J.  P.,  260. 

Enix  v.,  48-86. 

Garretson  v.,  70-19. 

V.  Gorby,  &-203.    Attach.,  89.    (at,  69- 

865.)    J.  P.,  294. 
V.  Horine,  1^-61.    Vendors,  193.    (at., 

87-534.) 

Pursley  v.,  17^310. 

Savery  v.,  20-25. 

Stoddard  v.,  12-570. 

Temple  v.,  Mor.,  9. 


Hays  V.  Thode,  18-51.  Execu.,  488.  (at, 
22-457;  50-593,  594.)  Judgts.,  565.  (Cit, 
23-232.)  Record.  Acts.,  75.  (Cit,  1&-151; 
40-659.) 

V.  Turner,  28-214.  Innkeepers,  6.  Prac., 

257,  264.  (at,  26-485;  29-489,  614.  Dist., 
46-119.) 

Hayward  v.  Goldsbury,  68^436.  Att'y,  82. 
Plead.,  820.  834. 

V.  Munger,  14r-516.    BiUs  A  N. ,  1 89, 401. 

Tender,  18,  28.  (at,  19^-530;  36-688;  87- 
177;  42-158;  46-87.)    Trusts,  148. 

Haywood,  Hallam  v.,  21-898. 

— -  V.  O'Brien,  6IW87.  Landl.  &  T.,  11, 
117. 


—  V.  Seeber,  61-574.    Bills  &  N.,  407,  439. 
Plead.,  689. 

—  V.  Woods,   28-663.     Acct.,  8.    Refer- 


ence, 32. 
Hayzlett,  Baker  v.,  53-18. 

First  Nat.  Bank  v.,  40-659. 

V.  Mt.  Vernon,  83-229.    Mun.  Corp., 

242,487. 
Warren  ▼.,  45-285. 


Hazen,  Brooks  v.,  8  G.  Gr.,  658» 

,  State  v.,  39-648. 

Hazleton,  Clute  v.,  51-355. 

V.  Burge,  22-531.    Est.  of  Dec.,  71, 184, 


473. 

—  V. 


,  22-635.    Fraud,  18. 


Hurleman  v.,  55-256. 

Heackman,  Harris  v.,  62-411. 

Head  v.  Langworthy,  15-285.    Instructions, 

1 ,  8.    New  Tr. ,  12a    (at. ,  80-563 ;  85-382.) 

Prac.,  108. 
Headington  v.  Langland,  65-276.     Execu., 

122.    Fraud.  Conv.,  40.    Mun.  Corp.,  962, 

963.    Officers,  91.    (at,  68-546.) 
Heald  v.  House,  89-198.    J.  P..  217. 

Stever  v.,  61-709. 

Heard,  Chicago  &  S.  W.  R.  Co.  v.,  44-858. 
Heam,  BaUey  v.,  3  G.  Gr.,  415. 
Heaslip,  Hale  v.,  16-451. 

Randolph  v.,  11-37. 

Heater,  Young  v.,  63-668. 

Heath's  Estate,  In  ,re,  58-86.    Appeal,  676. 

Est  of  Dec.,  455,  477.    Reference,  6,  27. 
Heath  v.   Coltenback,  5-490.     Animals,   1. 

J.   P.,   102.     (Cit.   12-360;  25-34;  81-28.) 

Raih-.    (at,  84-88,  508;  85-491;  62-98.) 
V.  Des  Moines  &  St  L.  R.  Co.,  61-11. 

Mun.  Corp.,  399,  415,  444,  445.    Words  & 

Phr.,  2. 


TABLE  OF  CASEa 


S15 


Bef  ezenceB  are  to  titleB  and  sections. 


Heath,  Ferguson  v.,  21-438. 

V.  Groce,  10-591.    Appeal,  3. 

V.  Whitebreast  Ck)al,  etc.,  Ck).,  65-787. 

Negl.,  12,  181.    New  Tr..  110.    Prac,  161. 

Waiiams  v.,  22-519. 

Heatherton,  State  v.,  60-175. 

Heaton,  Childs  v.,  11-271. 

T.  Fryberger,  88-185.    Oonflt.  L.,  164. 

Convey.,    210.     (Dist.,    54-619;     55-818.) 

Lim.  of  Ac,  149.     (Cit.,  42-849;  47-809; 

58-619.)    Real  Prop.,  115. 

Graves  v.,  11-169. 

V.  Horr,  42-187.    Mech.  Lien,  28. 

Kieman  v.,  69-136. 

V.  Knight,  63-686.   Tax.,  606,  883.  (Cit., 

6SM34,  437.) 

V. ,  65-434.    Tax.,  608. 

MilU  v.,  5i^-215. 

Newlon  v.,  42-593. 

Oaks  v.,  44-116. 

Hecht  V.  Dettman,  56-679.    Convey.,  197. 

(Cit.,   58-134;  67-618.)    Landl.   &  T.,  81. 

Mortg.,  409. 
V.  Springstead,  51-502.  Bankr.,  7.  (FoL, 

63-386.    at.,  58-661 ;  57-347 ;  60-91.) 
Hedge,  Bradshaw  v.,  10-402. 

Clarke  v.,  10-528. 

V.    Gibson,     58-656.      Contracts,    580. 

Corp.,  51.    Venue,  91. 

Kerr  v.,  12-426. 

V.   Lowe,  47-137.    Contracts,   856-858. 


(Cit,  5:^-248;  67-219.) 

—  McClay  v.,  18-66. 

—  Piatt  v.,  8-386. 

v.,  8-392. 

v.,  10-591. 

—  State  v.,  18-581. 
v..  22-601. 


Hedges,  Bray  ley  v.,  52-6281 

v.,  58-582. 

V.  Jones,  68^78.    Lim.  of  Ac.,  154 

Parsons  v.,  15-119. 

Hedinger  v.  SUsbee,  2  G.  Gr.,  863.  Jorisd.,  16. 
Hedrick  v.  Brandon,  9-819.    Venue,  12,  17. 

(at.,  35-230.) 

v.  Eno,  42-411.    Pub.  Londa,  4. 

Heeb,  Butler  v.,  3^-420. 

Langworthy  v.,  46-64. 

Hefferman  V.  Burt,  7-820.  Appeal,  286.  (Cit, 

29-258.)    Atfy,   1,  54.    (Cit.,  16-555;    20- 

179.)    Plead.,  440. 
Heichew  v.  Hamilton,  8  G.  Gr.,  506.  Actions, 

13.    Contracts,  861. 


Heichew  v.  Hamilton,  4  G.  Gr.,  817.  Con- 
tracts, 572.    (Cit,  52-248.) 

Heidelbaugh,  Tatlock  v.,  47-701. 

Heider,  Burlington  Mut.  Loan  Ass'n  v.,  5&- 
424. 

Heidman,  Hodgdon  v.,  66-645. 

Heighton,  Perry  v.,  26-451. 

Heilman,  Schrimper  v.,  34-505. 

Heimstreet  v.  Winnie,  10-430.  Mortg.,  883. 
(at,  15-101;  16-66;  20-58;  21-866;  27-316; 
82-77;  83-305;  47-670;  55-256;  61-465. 
Dist,  44-215.) 

Heiney,  Aultman  v.,  59-654. 

Heinrichs  v.  Terrell,  65-25.  Ev.,  839,  508, 
597.    Plead.,  557.    Eeal  Prop.,  74,  86. 

Zimmerman  v.,  48-360. 

Heironymus  v.  Heironymus,  64-81.  Con- 
tracts, 621. 

Heiser  v.  Van  Dyke,  27-859.    Prac.,  198. 

Heiserman  v.  Burlington,  C.  R.  &  N.  R.  Co., 
68-782.  Carr.,  102-105.  Lim.  of  Ac,  229. 
Railr.,  708,  709,  716. 

V.  Rush,  22-340.    J.  P.,  319. 

Heisey,  Corbitt  v.,  1&-396. 

Pierson  v. ,  19-114. 

Shaw  v.,  48-468. 

StatjB  v.,  56-404. 

Heitz  V.  Atlee,  67-488.    Suretyship,  88. 

Heively  v.  Matteson,  54-506.  Mortg.,  165, 
166.    Notice,  6. 

Heivly,  Burdick  v.,  28-511. 

Held  V.  Bagwell,  58-189.    Officers,  31,  63. 

Helfenstein  v.  Cave,  8-287.  (S.  C,  6-877.) 
Const  L.  (at,  8-148;  15-187.)  Home- 
stead, 36,  31.  (Cit,  10-85;  18-584;  30-159. 
Dist,  68-350.)    Stat,  123.    (Cit,  15-588.) 

V. ,  6-874.    Homestead,  81.    (Dist., 

68-350.)    Plead.,  138. 

Heller,  Carlin  v.,  84-356. 

Hellyer  v.  Briggs,  55-185.    Mortg.,  43. 

Ross  v.,  26  Fed.  Rep.,  418. 

Helm,  McNitt  v.,  39-302. 

v.,  83-842. 

Helmer,  Indiana,  State  of,  ex  rel.  v.,  31-370. 

Helmich  v.  Johnson,  Mor.,  89.  Certiorari,  1, 
1.    J.  P.,  115. 

Helmick,  Potter  v.,  3-87. 

Helphrey  v.  Chicago  &  R  L  R.  Ca,  39-480. 
Prac.,  151.    Tender,  2. 

V.  Roes,  ia-40.    Tax.,  534,    (Cit,  26-76; 

38-77;  86-381.) 

Helt  y.  Ellis,  81-86. 
Helvin,  State  v.,  65-389. 


816 


TABLE  OF  CASES. 


Befereuces  are  to  titles  and  sections. 


Hemenway  v.  Wood,  68-21.  Divorce,  115. 
Homestead,  187.    Judgts.,  266. 

Heminger  v.  Robb,  59-761. 

Hemphill  v.  Salladay,  1 G.  Gr.,  301.  Appeal, 
201.    (Cit,  2  G.  Gr.,  134;  1-122.) 

Hempstead  v.  Des  Moines,  52-308.  Instruc- 
tions, 116,  213.  (Cit,  55-704.)  Mun.Corp., 
471,  472,  480.    (Cit,  53-418;  68-518.) 

V. ,  63-86.    Judgts.,  851.    (Cit,  66- 

596.)    Mun.  Corp.,  474,  475. 

O'Haie  v.,  21-83. 


Hemrick,  State  v.,  62-414, 

Henchler,  Edinger  v.,  8-513. 

Hencke  v.  Johnson,  62-555.    Attach.,  248. 

Convey.,  282.     Plead.,  95. 
Hendershott,  Devin  v.,  82-192. 
V.  Henry,  63-744.    Estop.,  68.    Fraud. 

Con  v.,  54. 

V.  Hoilister,  46-710. 

Means  v.,  24^78. 

V.  Ottumwa,  46-658.    Mun.  Corp.,  607, 

608. 

Peck  v.,  14-40. 

V.  Ping,  24-184.    Judgts.,   612.    (CJit, 


84-477;  85-602;  41-467;  68-89.  Dist.,  44- 
807.)  Lim.  of  Ac.  (Cit,  87-572.  Expl., 
34-885.)    Plead,    (at.,  88-816;  4^-640.) 

—  Sater  v.,  Mor.,  118. 

—  State  v.,  21-487. 

—  V.  Thompson,  Mor.,  186. 


Henderson,  Bilbo  v.,  21-56. 

Bolinger  v.,  28-105. 

V.  Booth,  11-212.    Contracts,  2C5.   (Cit., 

26-297.)    Guaranty,  26,  41.    Plead.,  100. 
V.  Caiicago,  R.    I.  &  P.  R.   Co.,  80-220. 

(S.  C.  48-620;  48-210.)    Railr.,  297,  298. 
—  V ,48-620.    (S.C.,  48-216.)  Instruc- 
tions, 161.    Raihr.,  299,  800. 
V. ,  48-216.    Appeal.  844.  Ev.,  1261, 

1867.    Raih-.,  287.    (Cit,  66-547.) 
Des  Moines  Valley  Live  Stock  Ins.  Co. 

v.,  88-446. 

Foster  v.,  54-220. 

V.  Green,  84-437.    Wills,  138. 

Jordon  v.,  10-566. 

v.  Legg,  16-484.    Appeal.    (Cit ,  25-280 ; 

81-61.    Dist,  19-568;  57-618.) 
V.  Oliver,  28-20.    Tax.,  853.    (Cit,  84- 

203.) 
V. ,  83-612.    Tax.,  453,  638.    (Cit, 

87-588,  539.) 
V.  St.  Louis,  K.  C.  &  N.  R  O.,  86-387. 

RaUr.,  390. 


Henderson,  Sexton  v.,  45-160. 
v.,  47-131. 


V.   Simpson,   46-519.     Highways,  155, 


164. 

—  State  v.,  4(^242. 

—  Tiffany  v.,  67-490. 

—  United  States  Ex.  CSo.  v.,  69-40. 


Hendrey    v.    Wells,    10-687.      Orig.    Not., 

101. 
V.  Kellogg,  8  G.  Gr.,  215.    Instructions, 

198. 
Hendricks,  Bryant  v.,  6-256. 
V.  Wallis,  7-224.    Appeal,  458.    (at, 

11-402;  12-87;  15-90.)    Ev.,  980.    lim.  of 

Ac,  26. 
Hendnckson,  Brown  v.,  69-749. 
V.  Hendrickson,  51-68.    Contracts,  600. 

(Dist.  70-415.) 
V.   Kingsbury,  21-879.    Const   L.,  83. 

(FoL.  20-186.)    Dam.,  269,  271.    (Fol.,  6^ 

21 2,  214.    Cit ,  8^687 ;  41-687 ;  57-480 ;  64- 

148;  70-59.    Dist,  44^820.)    New  Tr.,  26, 

201. 
Oleson  v.,  12-222. 


Hendrie,  First  Nat.  Bank  v.,  4^402. 

Parker  v.,  3-268. 

V.  Rippey,  9-351.    Appeal,  278.     (Git, 

12-87.)    Plead.,  930. 
Ryerson  v.,  22-480. 


Henke  v.  McCord,  55-878.    Mun.  Corp.,  302, 

308.      Officei-s,    131,    151.     (Cit,    56-884. 

Expl.,  56-156.) 

State  v.,  58-457. 

Henkle  v.  Keota,  08-334.   Appeal,  90.   Const 

L.,  893.    Excep.,  68.    Tax.,  148,  188,  224, 

225. 

Teraplin  v.,  50-95. 

Henley,  WaiTen  v.,  81-81. 

Heun,  Rees  v.,  00-747. 

V.  State  University,  22-185.    (8.  C.,'a6- 

594.)    State  University,  8,  4.    (Overr.,  43- 

836.)    Vendors,  146. 
V. ,  26-594. 


Hennessey,  Bayliss  v.,  54-11. 
Hennessy,  Hintrager  v.,  46-600. 

Jean  v.,  69-873. 

Pool  v.,  39-192. 

Shulte  v.,  40-852. 

State  V. ,  55-299. 

Henney,  Westphal  v.,  49-542. 
Henningsen,  Ankeny  v.,  54-29. 
Henry  v.  Caas  County  Mill,  etc.,  Co.,  42-33. 
Plead.,  821.    (Fol.,  '50-427,  428.) 


TABLE  OF  CASES. 


817 


References  are  to  titlee  and  sections. 


Henry,  Cragin  v.,  40-158. 

V.  Dubuque  &  P.  R.  CJo.,  ^288.    CJonst 

L.,  199.  Ev.,  488.  (Cit,  1^-441;  18-880.) 
RaUr.,  160,  151,  170,  184,  185.  (Fol.,  47- 
104.  at.,  2-621 ;  9-596 ;  11-17 ;  25-880 ;  29- 
604;  84-867;  86-824;  57-689;  66-610.  Expl., 
84-461;  46-876.    Dist.,  29-477;  32-256.) 

V. ,  10-540.    Const.  L..  200.    Railr., 


220,    224.     (Cit.,   18-261;    35-186;    39-843; 

41-58;  4^-27.) 

V.  Ellis,  49-205.    Contempt,  85. 

V.  Evans,  58-560.    Appeal,  287. 

Grosvenor  v.,  27-269. 

Hamai  v.,  69-752. 

Hendershott  v.,  63-744. 

LeaT.,  56-662. 

Mast  v.,  65-193. 

V.  Sioux  City  &  P.  R  Co.,  66-52.    Ev., 

1386,1287.    Railr.,  566. 

V. ,  70-283.    New  Tr.,  85. 

State  v.,  48-403. 

v.,  69-891. 

V.  Taylor,  57-72.    Mun.  Corp.,  977. 

Terhune  v.,  13-99. 

Henry  County  v.  Bradshaw,  20-366.    Con- 
vey., 68.    Ev.,  872.    Vendors,  203. 

Smith  v.,  15-386. 

Soper  v.,  26-264. 

V.  Taylor,  86-269.     Est.  of  Dee.,  73. 

Van  Winter  v.,  61-684. 

Henshall,  Ellsworth  v.,  4  G.  Gr.,  417. 
Henshaw,  Preusser  v.,  49-41. 

Ritter  v.,  7-97. 

Hensley,  Holland  v.,  4-222. 

V.  Whiffin,    54r«J6.    (S.    C,    68r426.) 

Mortg.,  468.    (at,  64r-16.) 

V. ,58-426.   Execu.,882.    Mortg.,  77. 

Henson,  Settle  v.,  Mor.,  111. 

Henzie,  Stormer  v.,  62-743. 

Hepmon  v.  Dubuque,  6^773.    Appeal,  852. 

Herbert,  Presnall  v.,  84-539. 

Herbst,  Baldwin  v.,  64-168. 

Hermann,  O'Donnell  v.,  41^-60. 

Herminghouser,  Stemple  v.,  3  G.  Gr.,  408. 

Herod,  Sargent  ▼.,  8-145. 

State  T.,  29-128. 

Herald  v.  Meyers,  20-378.    Animals,  8,   10. 

(at.,  22-669;  84-83.)    Fences,  4. 
Herrell  v.  Stringfield,  Mor.,  18. 
Herrick  v.  Carpenter,  64-840.    (See  54-849.) 

Mun.  Corp.,  794.     (Cit,  60-247.) 
V.  ,  64-849.    Certiorari,  26.    Mun. 

Corp. ,  796,  797. 

You  11  —  62 


Herrick,  McKinney  v.,  66-414. 

V.  Musgrove,  67-63.    Ackgt^  17. 

Herriman  v.  Burlington,  C.  R  &  N.  R.  Co., 

57-187.    Crim.  L.,  736.    lim.  of  Ac,  228. 

(Dist,  63-738.)    Stat,  80. 
V.  McKee,  49-185.     Est  of  Dec.,  40. 

Insurance,  275. 

V.  Moore,  49-171.    Courts,  162.    Orig. 


Not,  143.    Prac.,  291. 
Herring,  Bays  v.,  51-286. 
Cedar  Rapids  &  M.  R.  R.  Co.  v.,  52- 


687. 


v.,  IIOU.  S.,  37. 


—  V.  Neely,  43-157.     Plead.,  485.    (at, 
61-727.) 

V.  State,  1-205.    Crim.  L.,  897.    Excep., 


72.    (at,  25-218.)    Prac,   106.    (Cit,  5- 

475;  6-537;  15-561.) 
Herrington  v.  District  Tp,  47-11.    Contracts, 

74.    Corp.,  73.    Mun.  Ck)rp.,75.    (Cit,  66- 

464.)    Schools,  75,  121. 
Herriott  v.  Kersey,   69-111.    Agency,  237. 

Appeal,  874.    Contracts,  70.    Ev.,  326. 
Herron,  Sioux  City  &  P.  R.  CJo.  v.,  46-701. 
Herrum,  Kanke  v.,  48-276. 
Herryford,  HoUoway  v.,  9-853. 
Herschauer,  Wingate  v.,  42-506. 
Hershe  v.  Delaney,  7-496. 
Hershee  v.  Hershey,  15-185.    Judg^,  68l 
Hershey,  Pinley  v.,  41-389. 
V.  Fry,  1-598.    Tax.,  282.    (at,  8-200; 

17-387;  21-58;  39-294.) 

Herbhee  v.,  15-185. 

V.  Hershey,  18-24.  C)ontracte,  677.  (Cit., 

46-240.)    Vendors,  2,  212.    (Cit,    22-801; 

36-247;  37-167.) 
— ^  Lentzinger  v.,  47-696. 

Muscatine  v.,  18-39. 

V.  Muscatine,   22-184.      Mun.    Corp., 


493. 

—  Musser  v.,  42-356. 

—  Works  v.,  35-340.  ^ 


Hershfield  v.  First  Nat  Bank,  39-499.  Ap- 
peal, 129.  (Fol.,  43-683.  at,  49-53;  64- 
18;  60-312;  62-252;  69-512.) 

Hershire,  First  Nat.  Bank  v.,  31-18. 

V.  First  Nat,  Bank,  36-272.    Corp.,  58. 

Tax.,  157. 

Morrison  v.,  82-271. 


Hershler  v.  Reynolds,  22-152.    Replevin,  132. 

Suretyship,  60,  51.    (Cit,  22-182;  23-208; 

86-598;  39-291;  44-418;  62-76.) 
Hervey  v.  Buchanan,  47-588.    Corp.,  9, 101. 


818 


TABLE  OF  CASEa 


References  are  to  titles  and  sections. 


Hervey  v.  Savery,  48-313.  Appeal,  307.  (Dist., 

54-735.)   Equity,  89.  (Cit,  61-510.)  Mortg., 

288.    Parties,  213.    Plead.,  377,  931. 

Simms  v.,  19-273. 

Herzman  v.  Oberf elder,  54-83.    Dam.,  124. 

Ev.,  346,  1154.     Plead.,  568. 
Heskett  v.  Wabash,  St.  L.  &  P.  R.  Co.,  61- 

467.     Railr.,  107,  815,  316,  319. 
Hesper,  State  v.,  55-494. 
Hess,  Allison  v.,  28-888. 
V.   Fockler,  25-9.     Ev.    (Cit,  29-145.) 

Slander  &  L.,  52,  73. 

V.  McConville,  12-190. 

V.Wilcox,  58-380.     Ev.,  96,  163,  1241. 

Instructions,  151. 
Hessenkamp,  State  v.,  17-25. 
Hesser  v.  Doran,  41-468.     Bills  &  N.,  153. 

New  Tr.,  137. 
V.Wilson,  86-152.     Chat.   Mortg.,  142. 

(Cit..  46-519;  51-657;  69-330.) 
Hessian,  State  v.,  58-68. 
Hessians,  State  v.,  50-135. 
Hetfield  v.  Towsley,  3  G.  Gr.,  584.    Officers, 

146.    (at.,  12-204.) 
Hetherington,  Bennett  v.,  41-142. 
V.  Bissell,  10-145.     Const.  L.,  314,  400. 

(at.,  14-218;  37-465;  62-305.) 
V.  Hay  den,   11-335.     Corp.,   155.    Ex- 


ecu.,  72. 

—  Jones  v.,  45-681. 


Hewett  V.  Chicago,  B.  &  Q.  R.  Co.,  63-611. 
CaiT.,  24,  25,  53,  64,  65.     Ev.,  113,  740. 

Hill  v.,  35-563. 

Smith  v.,  13-94. 

Hewit  V.  Jewell,  59-37.    Fences,  19. 

Hewitt  V.  Egbert,  34-485.  Ptac.,  16.  Ref- 
erence, 8,  9,  14. 

Keniston  v.,  48-679. 

Linn  County  v.,  55-505. 

Long  v.,  44-383. 

Merchants'  etc..  Bank  v..  3-93. 

v.  Rankin,  41-35.    Homestead,  7.   (Cit, 

66-359.)  Notice,  118.  (Cit.,  52-68.)  Part- 
nership, 158,  154,  157.  (Cit.,  62-706;  66- 
62;  69-176.)    Record.  Acts.,  68. 

V.   Watertown  F.  Ins.  Co.,  55-323.    In- 


surance, 85.    Words  &  Phr.,  26. 
Hey  land,  Bennett  v.,  15-597. 
Hiams,  Minnesota  &  I.  S.  R.  Co.  v..  53-501. 
Hiatt  V.  Kirkpatrick,  48-78.    Real  Prop.,  65. 

(at,  57-213;  65-31;  68-69.) 

Teucher  v.,  23-527. 

Ulmer  v.,  4  Q.  Gr.,  439. 


Hibbard  v.  Everett,   65-372.    Garnishment, 

148. 

Overman  v.,  80-115. 

Hibbs  V.  Chicago  &  S.  W.  R.   Co.,  89-340. 

Injunc.;i7.    (Cit,  68-168.)    Raib-.,  98-217; 

225,  226.     (Cit. ,  41-442 ;  44-383,  385 ;  45-27 ; 

55-683;  57-202;  70-109.) 
V.  Dunham,  54-559.  Replevin,  58.   (Cit., 

56-296.) 
Hickenbottom  v.  Chicago,  B.  &  Q.  R.  Co.,  57- 


704. 


Smith  v.,  57-733. 


Hickie,  Browne  v.,  68-330. 

Hickman  v.  Chambers,  10-301.    Orig.  Not., 

12. 

V.  Sloan,  2-64.     Ev.     (Cit,  7-21.) 

Hickok  V.  Buell.  51-655.   Appeal,  133.    Chat. 

Mortg.,  66.     Sales,  95.    (Fol.,  60-286.   Cit., 

52-582;  68-566;  69-380.     Dist,  54-189.) 
V.  Labussier,  Mor.,  115.    Bills  &  N.,  158, 

459. 
Oskaloosa  College  v.,  46-237. 


Hickox,  Adams  v.,  55-632. 

V.  BurUngton,  C.  R.  &  N.  R.  Co.,  55- 

431.    Courts,  60.    J.  P.,  183. 

V.  Nutting,  55-403.    Courts,  60.    (at, 

55-432.)    J.  P.,  183. 

Hicks,  Dorothy  v.,  63-240. 

V.  Walker,  2  G.  Gr.,  440.    Plead.,  110. 

Slander  &  L.,  64. 
Hidy,Sigler  v.,  56-504. 
Hierb,  Polk  County  v.,  37-361. 
Hieschler,  In  re  Application  of,  13-597.    Est. 

of  Dec.,  47. 
Higbee,  GHdden  v.,  81-379. 
Higby,  Nicholas  v.,  86-401. 
Higdon,  State  v.,  82-262. 
EUggins,  Abbee  v.,  2  G.  Gr.,  535. 

Elmore  v.,  20-250. 

V.  Farmers'  Ins.  Co.,  60-50.    Const  L., 

37.    J.  P.,  161. 

v.  Kmneady,  20-474.    Arbitr.,  18,  27, 


29,80.    (Cit,  29-446.) 

—  V.  Mendenhall,  42-675.     lim.  of  Ac,  17, 


110.     (Overr.,  51-139.     at,  44-892;   59- 
477.    Dist.,  47-670.) 

—  V. ,  51-135.    Appeal,  770.    Equity. 

130.    Lim.  of  Ac,  109,  110.    (Cit,  56-75.) 

—  V.  Reed,  8-298.    Ev.,  654.    (Cit ,  12-234 ; 


65-355.)    Schools,  102.    (at.,  30-360.) 
—  Seaton  v.*,  50-805. 


Higgs  V.  Louisa  County,  60-750. 

High  V.  Brown,  46-259.     Chat  Mortg.,  154. 


TABLE  OF  CASEa 


819 


References  are  to  titles  and  sections. 


High,  Hackett  v.,  28-589. 

Hill,  Hum  v.,  70-88. 

V.  Kifltner,  44-79.    Vendors,  49, 50, 

Koehler  v.,  60-543. 

McCord  v.,  24-336. 

Minneapolis   Harvester  Worka   v..  51- 

Highani,  Church  v.,  44-482. 

696. 

Foreman  v.,  35-882. 

Paterson  v.,  61-584. 

Highberger,  Taylor  v.,  65-184. 

Renkin.  v.,  49-270. 

Highland,  Rogers  v.,  69-504. 

V.  Rogers,  2-67. 

High   School    V,    Clayton    County,    9-175. 

V.  Sherman,    15-865.    Suretyship,  108, 

Schools,  2,  4.    (Cit„  45-211.) 

118.    (Cit.,  25-222;  83-888.) 

Highsmith,  Farmers'  Ins.  Co.  v.,  44-830. 

Shine  v.,  2»-264. 

Hight  V.  United  States,   Mor.,  407.     Habeas 

V.  Smith,  Mor.,  70.    Bills  &   N.,    81. 

Corpus,  14. 

Contracts,  298.    (at.,  2  G.  Gr.,  250;  1-28; 

V.  White,  Mor.,  45.    Plead.,  179,  180. 

a-409.)    Stat..  172. 

Hightower  v.   Overhaulser,   65-347.      Man- 

  Trustees  v.,  12-462. 

damus,  21,  62.    Schools,  38,  89. 

V.  Wolfe,  28-577.    Tax.,  219.     (at.,  41- 

Higley  v.  Bryan,  8  G.  Gr.,  284. 

475;    44-658:   45-569;    49-826.      Dist.,  6a- 

Gordon  v.,  Mor.,  13. 

726.) 

V.  Millard,  45-586.    Homestead,  100, 155, 

Hill  &  West  Dubuque  St.  R.  Co.,  3tange  v.. 

162.    Vendors,  16. 

54-669. 

V.  Newell,  28-516.     Appeal,  250.    (Cit., 

Hiller  v.  Landis,  44-228.    Att'y,  57. 

68-229.)    BUls&N.,  56.    Prac.,  201. 

Hillhouse,  Thomas  v.,  17-67. 

Higman,  Hunt  v.,  70-406. 

Wilson  v.,  14r-199. 

Hildenbrand,  Presser  v.,  23-483. 

HiUiard  v.  Chicago  &  N.  W.  R.  Co.,  87-442. 

Hildreth  v.   Crawford,   65-339.     Certiorari, 

Fences,  1,  85.  (Cit.,  66-20.)  Raihr.,  348,  856. 

20.    Const.  L.,  215.    Pharmacists,  2,  8. 

(Cit.,  58-675.) 

V.  Harney,  62-420.    Orig.  Not.,  51. 

Hillis,  Des  Moines  v.,  55-643. 

Lamar  Ins.  Co.  v.,  55-248. 

V.  Ryan,  4  G.  Gr.,  78.  Plead.,  948.  (at, 

V.  Tomlinson,  2  G.  Gr.,  860.    Plead.,  69. 

1-196.) 

(at,  2  G.  Gr.,  378.) 

Hills,  Houghtaling  v.,  59-287. 

Hiler,  United  States  v.,  Mor.,  880. 

Hillyer  v.  Farneman,  65-227.    Tax.,  619. 

Hilep,  Hanson  v.,  84r-850. 

Hilton  V.  Budgett,  48-684.    Est.  of  Dec.,  287. 

Hilger,  Kngleken  v.,  43-568. 

Hilton,  State  v.,  22-241. 

Hill  V.  Aultman,  68-680.    Ev.,  640.    Instruc- 

Himer, Devin  v.,  29-297. 

tions,  122. 

Hinch  ^  Weatherford,  2  G.  Gr.,  244.    Lim. 

V.  Baker,  82-302.     Contracts.  286,  287. 

of  Ac.    (at.,  8-122.)    Orig.  Not.,  113. 

Convey.,  1,  2.   Execu..  259,  283,  332.   (Cit., 

Hinckley,  Bauder  v.,  60-185. 

36-614 ;  38-1 08 ;  40-547 ;  60-354.  Dist. ,  88-485.) 

Schoonover  v.,  46-207. 

V.  Burlington,  C.  R.   &  N.  R.  Co.,  60- 

v.,  48  82. 

196.    Carr.,  67,  99. 

Hindman  v.  Mackall,  8  G.  Gr.,  170.    Judgts., 

Burton  v.,  4  G.  Gr.,  879. 

489.    (Cit.,  20-172;  34-246.) 

V.  Childs,  69-768. 

Reynolds  v.,  32-146. 

Corbm  v.,  21-70. 

Rose  v.,  36-160. 

Crum  v.,  40-506. 

Hinds  V.   Hinds,  136.    Divorce,  46.     Resi- 

 V.  Denslinger,  61-240.    Appeal,  460, 487, 

dence,  1.    (Cit,  3-877;  24-209;  25-90;  46- 

510.    New  Tr.,  1. 

443;  49-447.  448;  50-442;  53-249;  64-291.) 

Drake  v.,  58-37. 

V.  Mooers,  11-211.    Mortg.,  240.    (Cit, 

Figge  v.,  61-430. 

18-543;  17-506.) 

Gillett  v.,  82-220. 

Hine  v.  Houston,  2  G.  Gr.,  161.    Parties,  188. 

V.  Hewett,  85-563.     Mortg.,  407. 

V.   Keokuk  &  D.  M.  R.   Co.,  42-636. 

V.    HoUoway,    52-678.      Appeal,     696. 

Judgts.,  881.    Mun.  Corp.,    401.    Plead., 

Excep.,   110.    (Fol.,  62-863.    at.,  56-521; 

476. 

61-677 ;  66-251 ;  69-264,  717 ;  70-656.    Dist., 

Michales  v.,  8  Q.  Gr.,  470. 

60-116;  63-848;  70-303.) 

Steamboat  I  Kentucky  v.,  1  G.  Gr.,  879, 

S20 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Hine  v.  Sweney,  8G.  Gr.,  611. 

Turner  v.,  87-500. 

Wise  v.,  1  G.  Gr.,  62. 

Hine,  The,  v.  Trevor,  4  Wall.,  555.  Actions,  86. 

Hines,  Bardsley  v.,  88-157. 

Ivins  v.,  45-73. 

Stuart  v.,  83-60. 

V.  Whitebreast  Coal,  etc.,  Co.,  48-296. 

Actions,  22,  59.     (Cit.  68-508.) 

Hinesley  v.  Mahaska  County,  69-511.  Ap- 
peal, 132. 

Montgomery  v.,  44-705. 

Sloan  v.,  29-594. 

Hiney,  Loan  v.,  58-89. 

Kingston  v.  ^tna  Ins.  Co.,  42-46.  Insurance, 
226.    (Cit. ,  45-884 ;  47-255 ;  70-695.) 

Hinkle,  Cash  v.,  8^-628. 

V.  Davenport,  38-855.    Instructions,  115. 

Parties,  122.  Plead.,  256,  288,  885,  399. 
(Cit.,  44-50;  46-45,  825;  57-492.)  Slander 
&  L.,  29. 

State  v.,  ^380. 


Hinkley,  Des  Moines  County  v.,  63-637. 

Dimmick  v.,  57-757. 

Green  v.,  52-688. 

Hinkson  v.  Morrison,  47-167.    Agency,  84. 

Ev.,  1195.    Replevin,  91.     (Fol.,  52-466.) 
Hinman  v.  Chicago,  R.  I.  &  P.  R.  Co.,  28- 

491.    Railr.,  866.    (Fol.,  29-244.    Cit.,  84- 

98,  99;  86-880;  87-848;  48-171,  529.) 
V.  Weiser,  9-661.    J.  P.,  214.    (Fol.,  3^ 

591.     Cit..  88-165.) 
Hinneman,  Seaton  v.,  50-895. 
Hlntermeister  v.  State,  1-101.      Appeal,  145. 

(Cit.,  8-206.)  Crim.  L.,  1658.   (Cit.,*  18-498; 

14-446;  17-82.) 
Hinton,  Gteveny  v.,  2  Q.  Gr.,  844. 
Hintrager  v.  Bates,  18-174.    Tender.    (Fol., 

18-172;  28-332;  38-608.) 

Bradley  v.,  61-337. 

Burton  v.,  18-348. 

Hancock  v.,  60-874. 

V.  Hennessy,  4^-600.    Appeal,  336,  920, 

1124, 1 127.  (Cit. ,  55-557 ;  59-494 ;  60-260 ;  66- 

362;  67-493.     Dist.,  53-246.)    lim.  ofAc. 

67.   (Cit,  66-414;  69-748.)  Tax.,  854.  (Fol., 

52-456.     Cit.,  47-398;    48-14;   50-668;  55- 

291;  56-410;   62-753;  64-197,  449;  65-297; 

66-126.) 
V.  Kiene,  62-605.    Appeal,  278.      Mun. 

Corp.,  739.    Tax.,  272,  827.     (Cit.,  65-357.) 

Mulligan  v.,  18-171. 

Poole  v.,  60-180. 


Hintrager..  Richards  v.,  45-258. 

Smith  v.,  67-109. 

V.    Sumbargo,    64-604.      Appeal,   993. 

Equity,  181,  208.    Judgts.,  170.    New  Tr., 

216,  284.    Plead.,  681. 
V.  Traut,  69-746.    Lim.  of  Ac,  67,  68. 


Tax.,  851. 
Hipp  V.  Crenshaw,  64-404.  Appeal,  11.  Pay. 

&  Disch.,  16. 
Hirronemus,  State  v.,  50-545. 
Hirshhom  v.  Stewart,  49-418.    Sales,  153, 

154.    (Cit,  60-712.) 
Hirshire,  Ressler  v.,  52-668. 
Hise  v.  Foster,  17-23.    Dam.,  809. 
Hiskey  v.  WUliams,  4(M99.    Agency,  127. 
Hitchcock,  Turner  v.,  20-810. 
Hitchner  v.  Ehlers,  44-40.    Intox.  liq.,  180, 

181.    (at.,  46-197;  47-554;  57-488.) 
Hite,  McGlothlen  v.,  55-392. 

Minter  v.,  4-683. 

Winter  v.,  8-142. 

Hixenbaugh,  Bland  v.,  89-682. 

Hixon,  Pense  v.,  8-402. 

Hoadley  v.  Hammond,  63-599.    Appeal,  384, 

418,  529.    Ev.,  7,  351. 
Hoag  V.  Denton,  20-118. 

Hubbard  v.*,  60-756. 

Manchester  v.,  66-649. 

State  v.,  46-337. 

Watson  v.,  40-142. 

Hoard  v.  Des  Moines,  62-326.    Waters,   5. 

(Cit,  67-846;  69-312.) 
Hobart  v.  Ballard,  31-621.    Partnership,  192. 

Receivers,  6. 

Ck)oley  v.,  8-358. 

Duncan  v.,  8-837. 

V.  Hobart,  46-501.  Appeal,  1005.  Courts, 

120.    Divorce,  85.    Prac.,5.    (Dist,  61-667.) 

Reference,  6,  37. 
V. ,  51-612.    Equity,  292.    Prac.,  60. 


Musser  v. ,  14-248. 

Hobbs  V.    Brayton,    24-596.     Stat    of   Fr. 

(Cit,  82-639.) 

Chittenden  v.,  9-417. 

Hull  v.,  56-761. 

Hoben  v.  Burlington  &  M.  R.  Co.,  20-562. 

Appeal,  821.    Excep.,  23.    Instructions,  80, 

84,85.    (at,  81-148;  64-319.)    Plead.,  164. 

Railr.,  567,  604.    (Cit,  29-68;  88-297;  49- 

472.) 
Hobert,  Seeberger  v.,  56-756. 
Hobson,  Independent  School  Dist.  v.,  26-275. 
Sheik  v.,  64-146. 


TABLE  OF  CASES. 


821 


References  are  to  titles  and  sections. 


Hock,  Keater  v.,  11-586. 

v.,  16-23. 

McCoy  v.,  37-436. 

Sturgeon  v.,  43-155. 


Hockenberry,  State  v.,  11-269. 

v.,  30-504. 

Hockett.  State  v.,  70-442. 

Hockett's  Adm'r,  Chandler  v.,  12-296. 

Hockman,  Jones  v.,  12-101. 

Hoddy  V.  Osborn,  9-517.    Plead.,  170. 

Hodgdonv.  Heidman,  66-645.    lim.  of  Ac, 

280.    Mortg.,  847.    Real  Prop.,  102-104. 
Hodge,  Perkins  v..  38-284. 
V.  Ruggles,  36-42.    Jurisd.,  100.    J.  P., 

3,  36,  152. 
Hodgen  v.  United  States,  Mor.,  218. 
Hodges  V.  Brett,  4  G.  Gr.,  845.    Appear.,  22. 

J.  P.,  62.     Orig.  Not.     (Cit,  24r-166;  27- 

272.     Dist,  19-108.) 
V.  Hodges,  (W8.     Orig.  Not.,  68.    (Cit., 

7-485;  10-554;  21-818;  27-272,467.) 
V.  Kimball,  49-577.  Agency,  183.  Plead., 

330.     Sales,  68-85. 
Hodgin,    Capital    City   Bank   v.,    24   Fed. 

Rep.,  1. 
V.  Toler,  70-21.    Est.  of  Dec.,  18,  52,  63, 

76.     Excep.,  14,  19.    References,  43. 
Hodgson  V.  liovell,  25-97.   Record.   Acts,  27, 

89.    (Cit.,  41-881.) 
Hodnutt,  State  v.,  18-487. 
Hodson    V.    Tibbetts,    16-97.    Attach.,  288. 

(at.,  16-554;   17-174;   22-21;  25-270;  41- 

500.)    Orig.  Not.,  185. 
Hoefer  ▼.  Burlington,  59-281.    Appeal,  822. 

(at,  66-298.) 
Hoehl    V.     Muscatine,    57-444.    Dam.,    98. 

Mun.  Corp.,  611,  612.  Negl.,  86.  Waters,  4. 
Hoey,  Babcock  v.,  11-875. 
Hoflfbauer  v.  Davenport  &  N.  W.  R.  Co.,  52- 

342.    Carr.,  116,  128,  126.    (Dist.,  68-425.) 
Hoffman  v.  Dickey,  54-185.    Corp.,  111. 

Farmer  v.,  67-678. 

Gilbert  v.,  6(^205. 

Kurtz  v.,  65-260. 

T.  Leibfarth,  51-711.    Bills  &  N.,  361. 

State  v.,  67-281. 

V.  Stigers,  28-802.    Convey.,  205.  Husb. 

&W.,  1.    Partition,  ;20. 

Thomas  v.,  62-125. 

V.  Wetherell,  42-89.     Garnishment,  28, 

29.    (at.,  52-192.)    Mortg.,  415. 
V.  Wilhelm,  68-510.    Chat.  Mortg.,  148- 

150.    Sales,  140. 


Hogaboom  v.  Price,  53-703.  Ev.,  954.  Plead., 

798,  801,  808.    (Cit.,  58-716.) 
•  Hogdon  V.  Green,  56-:783.    Record.  Acts,  103. 
Tax.,  496. 

Hogue  V.  Hayes,  53-377.   Contempt,  87. 

Mead  v.,  49-708. 

Morrison  v.,  49-674 

Painter  v.,  48-426. 

Hoings,  Luehrsmann  v.,  60-708. 

Holbert  v.  St.  Louis,  K.  C.  &  N.  R  Co.,  88- 
815.    Plead.,  741.    Railr.,  122. 

V. ,  45-23.    Raib-.,   131.    (at,  57- 

564.) 

Holbom,  Brewer  v.,  84-473. 

Holbrook  v.  Fahey,  51-406.    Prac,  1.    (Cit., 
70-222.) 

-: Kurz  v.,  13-562. 

McCormick  v.,  22-487. 

V.  Oberne,  56-324.    Agency,  79.    Part- 
nership, 15. 

V.  Perry,  66-286.    Homestead,  244. 


Holcomb,  Delancey  v.,  26-94. 

Fogg  v.,  64-621. 

Rickey  v.,  80-591. 

Singer  Sewing  Machine  Co.  v.,  40-88. 

State  v.,  68-107. 

Wilson  v..  18-110. 

Holden  v.  Cox,  60-449.    Landl.  &  T.,  Iu9. 

(Cit.,  68-207.) 

V.  Stranahan,  48-70.    Execu.,  167. 

Holdsworth,  Chicago,  B.  &  Q.  R.  Co.  v.,  47-20. 
Holiday  v.  Arthur,  22-599. 
Holiday  Creek  R.  Co.,  Lang  v.,  42-677. 
Holiday  Creek  R.,  etc.,  Co.,  Lang  v.,  49-469. 
Holladay  v.  Johnson,  12-563.    Appeal,  603. 

Plead.,  600. 
Holland  v.   Dickerson^  41-367.      Const.  L., 

124,  130.    (at.,  47-468;  48-89.)     Execu., 

234.    (Cit.,  42-156;  43-801.)    Stat.,  113. 
V.  Hensley,  4^222.    Contracts,  193,  194. 

(Cit.,   25-97;    29-559.)     Stat,   of   Fr.,    76. 

Trusts,  17.     (Cit.,  8-134;   29-559;  8^128; 

40-154;  69-758.) 
V.  Union  County,  68-56.     Appeal,  285. 

Mun.  Corp.,  910. 
V.  Vanard,  8  G.  Gr.,  280.    Bills  &  N., 

450. 
Hollen  V.  Davis,  59-444.     Bills  &  N.,  28.    J. 

P.,  40.  230.    (Cit.,  70-683.) 
Hollenbeck,  Brown  v.,  2  G.  Gr.,  318. 
V.  Marshalltown,  62-21.    Appeal.,  520. 

Ev.,  359,  860.    Judgts.,  876.    Mun.  Corp., 

663.    Prac,  68,  150. 


822 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Hollenbeck  v.  Stanberry,  88-825.    Att*y,  73. 

Ev.,  613. 

State  v.,  63-112. 

Stears  v.,  88-550. 

Hdlibaugh  t.  Baker,  49-495.    Prac.,  42. 
Hoiliday    v.    Arthur,    25-19.     Mortg.,    81. 

(Cit..  62-665.) 

Chariton  v.,  60-391. 

—  Freeman  v.,  Mor.,  80. 

V.  HoUiday,  10-200.    Fraud.  Conv.,  162. 

(Cit.,  26-465;  57-86) 

Hughes  v.,  3G.  Gr.,  80. 

Madison  County  v.,  48-251; 

State  v.,  22-397. 


Hollinger,  Finch  v.,  43-598. 

v.,  46-216. 

v.,  47-173. 

HoUingsworth,  In  re  Will  of,  58-526.    Wills, 

35.    (Cit.,  66-758.) 
V.  Des  Moines  &  St.  L.  R.  Co.,  63-443. 

Ev.,  477.     Prac,   138.      Raih*.,   112,   166, 

262.    (Cit.,  67-240.) 

Miller  v.,  33-224. 

v.,  36-163. 

V.  Pearson,  53~lf3.    Judgts.,  449. 

V,  Sharp,  66-331. 

V.  Snyder,  2-485.    J.  P.,  825.    (Cit.,  18- 


453.) 


V.     Swickard,     10-385.       Interest,    96. 

(Fol.,   10-492;    13-175.      Cit,   11-432;   1&- 

475;  25-58;  82-419;  55-480.) 
Hollis  V.  State  Ins.  Co.,  65-454.  Instructions, 

120, 185.    Insurance,  180,  131,  238. 
HoUister,  Hendershott  v.,  46-710. 
HoUoway  v.  Baker,  6-62.    J.  P.,  193,  201, 211. 

Everhart  v.,  55-179. 

V.  Griffith,  82-409.    Breach  of  Pr.,  3,  4. 

(at.,    40-276;    46-236.)      Contracts,    561. 

Dam.,    122.      (Cit.,   40-619.)      Ev.,    1134. 

Plead.,  1. 

V.  Herryford,  9-353.    Attach.,  41,  60. 

HUl  v.,  52-778. 

V.  Sherman,   12-282.     Const.    L.,    145. 


(Cit.,  15-138;  47-272.) 

—  Whitcomb  v.,  4  G.  Gr.,  311. 


Hollowell  V.  Dickerson,  46-569.  Paitnership, 
151.    Venue,  105.    (Dist.,  54-284.) 

Holly  way.  State  v.,  41-200. 

Holm,  Rosa  v.,  11-282. 

Hobnan,  Ex  parte,  28-88.  Courts,  77-79. 
(Fol.,  5-406.  Cit.,  29-201.)  Habeas  Corpus, 
16,  19,  23.  (Expl.,  84-189.)  Mandamus,  4, 
76.    Parties.    (Cit.,  81-558.)    Tax.,  263. 


Holmes,  Barrett  v.,  102  U.  S.,  651. 

Baiton  v.,  16-252. 

, V.  Budd,   11-186.      Appeal,  666.      Cit., 

85-261.     Attach.,  84.    Ev.,  289,  984. 
-^—  V.  Claik,   10-423.      Actions,  82.     (CJit, 


23-353.)  Vendors,  26.  (Fol.,  11-800;  13-5. 
Cit,  24-169,  396;  31-181;  32-374;  88-95; 
51-247;  62-148.    Dist,  36-591.) 

—  V.  Hamburg,  47-348.  Judgts.,  107. 
Mun.  Ck)rp.,  455, 660. 

—  V.  HuU,  48-177.   Appeal,  84,  884.    (Dist, 


64-594.)    Jurisd.,  70.    J.  P.,  69,  77,   181. 

Prac,  282. 

-^  Keys  v.,  11-139. 

—  V.  Lucas  Ck)unty,  53-211.    Appeal,  781, 
743.    Officers,  211,  214.    Pay.  &  Disch.,  11. 

—  V.   Itfallett,   Mor.,  82.    Common  L.,  1. 


Ev.,  515. 

—  V.  State,  1  G.  Gr.,  150. 

—  V. ,  2   G.    Gr.,    501.    Bastardy,  2. 

(Cit,  32-127; '62-344.) 

—  State  v..  23-458. 
v.,  56-588. 


Stevens  v.,  65-129. 

V.  Wright,  Mor.,  100.     Plead.,  380. 

Holsaple,  Brainard  v.,  4  G.  Gr.,  485. 

Holsey  v.  Gordon,  47-693.    Tax.,  507. 

Holt,  In  re  Assignment  of.    Asaignt.,  138. 

V.  Brown,  63-319.  Appeal,  408.  Con- 
tracts, 611.  Plead.,  22.  Sales,  65.  Stat. 
of  Fr.,  12.    Tender,  19. 

Loring  v.,  39-574. 

Richards  v.,  61-529. 

V.  Smith,  9-373.    Prac.,  4. 

Webb  v.,  57-712. 


Holton  V.  Butler,  22-557.    Excep.,  1.    High- 
ways, 82. 

Holtz.  Schmidt  v.,  44-446. 

Strieker  v.,  50-291. 

Holtzinger  v.  Edwards,  51-383.    Execu.,  294, 
295.     (Dist.,  8-112.) 

Hoi  way.  Home  Ins.  Ca  v.,  55-571. 

Holwig  V.  Rowler,  50-96.    Appeal,  759. 

Home  Ins.  Co.,  Ayres  v.,  21-185. 

V.  Holway,  55-571.    Suretyship,  41,  48. 

(Cit.,  59-595.) 

Huntley  v.,  42-709. 

Jewett  v.,  29-562. 

Mitchell  v.,  82-421. 

V.  Northwestern    Packet    Co.,  82-223. 

Corp.,  119.    Courts,  83,  84.    (Cit,  37-640.) 
Insurance,  65.    Prac,  129. 

Wills  v.,  28-545. 


TABLE  OF  CASES. 


823 


Bef  erenoes  are  to  titles  and  sections. 


Home  Ins,  Co.,  Winters  v.,  80-172. 

Home  Lightning  Rod  Co.  v.  Neflf,  60-188. 

Sales,  128. 
Homestead  Co.  v.  Des  Moines  Valley  Co.,  17 

WaU.,  153.    Pub.  Lands,  121-128. 
Homestead  F.  Ins.  Co.,  Bradford  v.,  54r^08. 
Hook  V.  Mowre,  17-195.    Fraud.  Conv.,  147. 

(Cit,  21-214;  22-265;  28-74;  25-251,  898; 

51-176,  869 ;  57-419.) 
Hooker  V.  Miller,  87-«13.    Crim.  L.,  88,  422. 

Negl.,  147.    (at,  48-654.)    Trespass,  17. 
Hooks  V.  Evans,  68-52.    Guardianship,  7, 10. 
Hooper,  Hamilton  v.,  46-515. 
Hoopes  V.  Ferguson,  57-39.    Interest,  52, 142. 

Parvin  v.,  Mor.,  294. 

Hoopingardner,  Metcalf  v.,  45-510. 

Hoops  V.  Culbertson,  17-305.    Garnishment, 

151. 

Hawley  v.,  12-506. 

Hoover,  Huntr.,  24-281. 

v.,  34-77. 

V.  Kinsey  Plow  Co.,  55-668.    Contracts.. 


148.    Jurisd.,  196.    Minors,  20. 

V.  Mores,  30-658.    Vendors,  89. 

V.  Rhoads,  6-505. 

Warder  v. ,  51-491. 

Hopkins,  Brunell  v.,  42-429. 

Cameron  v.,  15-600. 

V.  aayton  County,  82-15.    Att'y,  107. 

Dist.  Att'y,  4.    Mun.  Corp.,  819. 

Collins  v.,  7-463. 

V.  Gray,  51-340.    Bills  &  N.,  296. 

V.  Grimes,  14-78.    Wills,  92,  93.    (Cit., 

16-329,  385;  36-276.)    Words  &  Phr.,  82. 
V.  Hawkeye  Ins.  Co.,  57-203.    Agency, 

129.  Bills  &  N.,  425.  (Qt.,  59-422.)  Ev.,  779. 

Hulbert  v.,  33-122. 

-: —  Johnson  v.,  19-49. 

Jones  v.,  32-503. 

McKenney  v.,  20-495. 

V.  MaUard,  1  G.  Gr.,  117.  Atfy,  6.  (Cit., 

2G.  Gr.,  71;  23-393.) 

T.  Mathias,  60-338.  Crim.  L.,  1540.  Ev., 


195,  862.    Seduction,  6. 

Petchell  v.,  19-531. 

Prichard  v.,  52-120. 

State  v.,  65-240. 

v.,  67-285. 

Urban  v.,  17-105. 

Hopley  V.  Wakefield,  64-711. 
Hoppe  V.  Byers,  89-573.    J.  P.,  d& 

Jennings  v.,  44-205. 

State  v.,  80-468. 


Hopper  V.  Moore,  42-663.     Instructions,  57. 

New  Tr.,  182,  141.     (at.,   52-417;  55-808.) 

Prac.,  134.    (Cit.,  50-212.) 
Hopping  V.  Bumam,  2  G.  Gr.,  39.      Execu., 

145,  365.     (Cit. ,  2  G.  Gr. ,  389 ;  4  G.  Gr. ,  203, 

460,  500;    1-340;    18-477;    22-20;    42-428.) 

Notice,  12.    (Cit.,  12-18.)    Record.  Acts,  2, 

78.  (Cit,  3  G.  Gr.,  442;  4  G.  Gr.,  56;  5-104; 

10-356.) 
Hopson,  Dedric  v.,  63-562. 
Hopwood  V.   Corbin,  63-218.      Agency,  76. 

Contracts,  389.    Vendors,  102. 
Horak  v.  Horak,  68-49.    Appeal,  46. 
Horan,  Lazier  v.,  55-75. 
Horine,  Hays  v.,  12-61. 

McKeever  v.,  13-327. 

Horn,  Davis  County  v.,  4  G.  Gr.,  94. 

Montgomery  v.,  46-285. 

V.  Nash,  1-204.     BiUs  &  N.,  68. 

Savings  Bank  v.,  41-55. 

Hornby,  Meyer  v.,  101  U.  S.,  728. 

Horner  v.  Harrison,    37-378.    Attach.,  247. 

(Cit.,  62-558.)    Plead.,  95. 
V.  Rowley,  51-620.     Mun.    Corp.,  713. 

(Dist.,  53-552.)    Plead.,  498. 
Homing,  State  v.,  49-158. 
Hornish   v.    Peck,    53-157.      Agency,    154. 

(Cit.,  64-27.)    Appeal,  17. 
Horr,  Childs  v. ,  1-432. 

Heaton  v.,  42-187. 

Manning  v.,  18-117. 

Noyes  v.,  13-570. 

V.  Reed,  20-591.    Appeal,  481. 

Sperry  v.,  82-184. 

Wilson  v.,  15-489. 

Horseman    v.  Todhunter,    12-280.     Courts, 

270.     Ev.,  ftll,  971.      (Cit.,  14417 ;  53-425.) 

Mortg.,   15.      Suretyship,    99.     (Cit.,  18- 

392.) 
Horst  v.  Wagner,  43-373.    Alt.  of  Inst.,  15, 

16.    Appeal,  618. 

Woodward  v.,  10-120. 

Horton  v.  Ambrosen,  67-270. 

V.  Hoyt,  11-496.    Railr.    (Cit.,  1^-261.) 

Muscatine  Western  R.  Co.  v.,  88>88. 

Noel  v.,  50-687. 

Throckmorton  v.,  52-737. 

Hosford,  Philips  v.,  35-593. 

White  v..  37-566. 

Hoskins  v.  Carter,  66-638.    Mech.  Lien,  102, 

108.    Mortg.,  22.    Notice,  136,  187. 

Charles  v.,  14-471. 

Hattenback  v.,  12-109. 


824 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Hoskins  v.  Hattenback,  14^314.    (S.  C,  14- 

472.)    Equity,  203,  204.    (Cit.,  16-311;  31- 

463;  39-600;  42-613;  48-605.)    Plead.,  678. 

V.  Hoskins,  43-452.    Wills,  100. 

V.  Rowe,  61-180.    Plead.,  433. 

Hosleton  v.  Dickinson,  51-244.    CJonvey. ,  257. 

Equity,  24,  50,  150. 
Hosmer  V.  Burke,  26-853.    Ev.,  1084.    (Cit., 

29-145.)      Parties,    57.      Partnership,    96. 

(Cit.,  40-126.) 

Leighton  v.,  89-594. 

Hospers    v.    Wyatt,    68-264.      tnjunc,    32. 

Mun.  Corp.,  102,  829. 
Hostetter,  Dickeman  v.,  48-682. 

First  Nat.  Bank  v.,  61-395. 

Hotchkiss  V.  Cox,  47-655.    Stat,  of  Fr.,  58. 
V.  Thompson,  Mor.,  156.    Plead.,  957. 

(Cit.,  4-180,  565.) 
Hotz  V.  Camphor,  22-218. 

V. ,  22-598. 

Houck,  Dawley  v.,  53-738. 

Walters  v.,  7-72. 

Hougan  v.  Milwaukee  &  St.  P.  R.  Co.,  35-558. 

Raib-.,  109,   192.     (Cit.,  61-469.)    Waters, 

71.    (Cit,  67-400.) 
Hough  V.  Buchanan,  27  Fed.  Rep. ,  328.    Pub. 

Lands.,  74,  155. 
V.  Easley.  47-330.      Tax.,  441.      (at., 

60-55;  63-329;  68-435;  69-44.) 

V.  Hamlin,  57-359.    Interest,  155. 

V.  Housel,  20-19.    Appeal,  386. 

Wilding  v.,  37-446. 


Hougham  v.  Harvey,  33-203.    Dedication,  51. 

Highways,  138. 
V. ,  40-634.  Dedication,  39-41.  (Cit., 

38-675 ;  4^-865 ;  54^109,  169 ;  64-85.) 
Houghland  v.  Thompson,  48-706. 
Houghman  v.  Harvey,  40-634. 
Houghtaling  v.  Hills,  59-287.    Replevin,  70. 

Sales,  120. 
Houghton  v.  Bauer,  70-314.      Landl.  &  T., 

97,  126.    J.  P.,  87. 
V.  Chicago,  D.  &  M.  R.   Co.,  47-370. 

Waters,  14. 
Houpes  V.  Alderson,  22-160.    Eaaem't,  14. 

(Cit.,  37-607.) 
House,  Ainsworth  v.,  31-604. 

Conwell  v.,  57-754. 

Healdv.,8^198. 

Miller  v.,  68-82. 

v.,  67-787. 

State  v„  55-466. 


Housel,  Hough  v.,  20-19. 


Housel,  Williams  v.,  2-154. 

Houser  v.  Chicago,  R.  I.  &  P.  R.  Co.,  60-230. 

Railr.,  570,  596,  631.  (Cit.,  64-651;  67-159.) 
Houston,  Hine  v.,  2  G.  ^r.,  161. 

v.  Lane,  62-291,    Est.  of  Dec.,  344. 

Reeti  v.,  12-35.. 

V.  State,  4  G.  Gr.,  437.    Crim.  L.,  1177. 

(Cit.,  18-454.)    Instructions,  172,  173. 

State  v.,  50-512. 

V.  Trimble,  3  G.  Gr.,  574. 

V.  United  States,  Mor.,  174.    Crim.  L., 

745. 

V.  Walcott,  1-86.    Appeal.    (Cit,  7-482.) 

Execu.,  74.    Garnishment,    170.    Juried., 
16.    J.  P.,  73,  119.    (Cit.,  87-228.) 

V.  Wolcott,  7-173.    Garnishment,  141. 

(Cit.,    11-19;   14-282;   16-313;   18-113;  29- 
142;  37-623.) 

Hove  V.  McHenry,  60-227.    Replevin,  3,  41. 

Hovey,  Cameron  v.,  38-598. 

How  V.  Jones,  60-70.  Judgts.,  379.  Receiv- 
ers, 34,  38,  50,  51,  55,  56.    Sales,  104. 

Howard,  Bailey  v.,  55-290. 

Bridges  v.,  18-116. 

Case  v.,  41-479. 

V.  Clark,  86-114.    Suretyship,  68,  77. 

De  France  v.,  4-524. 

Eddy  v.,  23-175. 

Farwell  v.,  26-881. 

Foley  v.,  8-56. 

George  v.,  58-646. 

Guthrie  v.,  82-54. 

Keokuk  County  v.,  41-11, 

v.,  42-29. 

v.,  48-854. 

Long  v.,  85-14a 

Norris  v.,  41-608. 

Railroad  Co.  v.,  7  Wall.,  418. 

Saunders  v.,  51-517. 

Smith  v.,  28-51. 

State  v.,  10-101. 

V.  Traer,  47-702. 

Howard  County  v.  BuUis,  49-619.  Estop., 
74  (at.,  49-518;  55-101.)  Mun.  Corp., 
847.    Pub.  Lands,  168. 

Haislett  v.,  58-877. 

V.  Kyte,  69-307.  Attach.,  119.  Gar- 
nishment, 48.    Landl.  &  T.,  29. 

Palmer  v.,  45-61. 


Howder  v.  Overholser,  48-865.     Costs,  81. 

J.  P.,  267,  268. 
Howe,  Gibson  v.,  37-168. 
Huntingdon  v.,  15-606. 


TABLE  OF  CASES. 


825 


References  are  to  titles  and  sections. 


Howe   T.    Jones*    57-180.     (S.    C,    dO-71.) 

Assignt.,  18.    Attach.,  221.    ReoeiTers,  26. 

Stat,  of  Ft.,  106. 
V.  ,  66-156.     Appeal,  1042,   1062, 

1069. 

Mann  v.,  0-546. 

V.  Mason,  12-202. 

V. ,  14r^l0.    Officers,  104,  149,  150. 

(at,  18-155;  47-688;  55-884,  469.) 

Morris  v.,  86-490. 

Nichols  v.,  29-598. 

Officer  v.,  82-142. 

Read  v.,  18-50. 

v.,  89-553. 

v.,  49-65. 

Reed  v.,  28-250. 

v.,  44-800. 

V.  Selby,  53-670.    Suretyship,  6. 

V.  Sutherland,    8^-484.     Agency,  172. 

Appeal,  968. 

V.  Thayer,  49-154    Record.  Acts,  37. 

Howe  Machine  Co.  v.  Bryson,  44-159.  Dam., 

61.     (FoL,    50-872.     Cit,    59^78;    68-32. 

Dist.,  55-874.) 
V.  Snow,  8^-488.    Agency,  147.    Corp., 

12.    (Cit.,  87-512.) 
V.  Stiles,  58-424.    Ev.,  689,  648.    (Cit., 

57-742.) 
V.  Woolly,  50-549.    Appeal,  1001,  1008, 

1021.     Plead.,  217.     Prac,  50.     (Overr., 

51-514.)    Suretyship,  100. 
Howell,  Black  v.,  56-680. 

Blair  v.,  68-^19. 

Hawley  v.,  60-79. 

Kingv.,  2&-65. 

v.,  30-598. 

Lawrence  v.,  52-62. 

V.  Price,  40-548.    Ev.,  278.      Instruo- 


tions,  151. 

—  Rutt  v.,  50-585. 
v.,  50-697. 

—  V.  Snyder,  89-610.    Appeal,  271,    501. 
Instructions,  242. 

—  Wright  v.,  24-150. 
v.,  35-288. 


Howells  V.  Patton,  26-581.  Lim.  of  Ac, 
221.    (Cit.,  29-804;  83-845;  84-457.) 

Hower  v.  State  Ins.  Co.,  58-51.  Insurance, 
121. 

Howes  V.  Carver,  3-257.  Animals,  25.  In- 
structions, 181. 

V. ,  7-491.    Plead.,  521. 

Postlewait  v.,  8-365. 


Howey  v.  Willtrout,  10-105.  Parties,  214. 
(Cit,  14-59;  80-562.) 

Howland  v.  Knox,  69-46.  Execu.,  414. 
Fraud  Conv.,  178.    Judgts.,  558. 

Howley,  Lathrop  v.,  50-89. 

Ware  v.,  68-688. 

Howorth,  State  v.,  70-157. 

Hows  V.  Fostenson,  81-600.    Appeal,  852. 

Hoy  V.  Allen,  27-208.  Judgts.,  565.  (at., 
40-659;  66-480.) 

V.  Cowgill,  5^711.    Appeal.  859. 

Goodale  v.,  66-242. 

Hoyle,  Lyne  v.,  2  G.  Gr.,  185. 

Hoyt  V.  Black  Hawk  C!ounty,  59-184.  Poor, 
24. 

Horton  v.,  11-496. 

V.  Hoyt,  69-174.  Homestead,  10.  Part- 
nership, 156,  156. 

V. ,  6a-708.  Appeal,  165.  Estop.,  88. 


Humphreys  v. ,  4  G.  (Jr.,  245. 

Knapp  v.,  57-591. 

Parsons  v.,  24r-154. 

Richardson  v.,  60-68. 

Roberts  v.,  12-345. 

Seymour  v.,  23-19. 

Hubbard   v.  Barnes,     29-239.    Ezecu.,    10. 

(FoL,  85-885;  89-422.) 
V.  Board  of  Supervisors,  23-180.    Tax., 

151,  262.     (FoL,  24r^;  29-811.    Cit.,  25- 

819;  27-352;  68-340.) 

Chambers  v. ,  40-432. 

CJochran  v.,  11-172. 

V.  Chirtis,  8-1.    Partnership,  106,  107. 


(at,  26-426;  30-577;  35-85,  271;   87-330; 
44-660;  58-62,  63.) 

—  V.  Epperson,  40-408.  Appeal,  237.  (Cit., 
43-419 ;  49-681 ;  50-607.) 

—  V.  Grerman  Catholic  Congregation,  84-31. 
Asso.,  2-4.  Stat,  of  Fr.,  68.  Trusts,  75, 
84. 

—  V.  Hartford  F.  Ins.  Co.,  38-825.  Estop., 
9.  Insurance,  12,  28,  92,  115-117.  (FoL, 
64r-718.  Cit.,  47-256;  48-166;  64-22;  70- 
707.) 

—  V.  Hoag,  60-756. 

—  V.  Long,  20-149.  Notice,  80,  38.  (Cit., 
88-656.) 

—  V.  Mason  aty,  60-400.    Ev.,  18. 

—  V.  ,   64-245.     Appeal,  427.     Mun. 

Corp.,  701.    Negl. ,  102, 150.    New  Tr. ,  103. 

—  Pratt  v.,  IG.  Gr.,  9. 

—  Reed  v.,  1  G.  Gr.,  153. 

—  State  v..  60-466. 


^    I 


826 


TABLE  OF  CASES. 


Bef erenoes  are  to  titles  and  sections. 


Hubbard  t.  Switzer,  47-681.  Execu.,  42. 
Officers,  116.    (Cit.,  55-459;  57-188.) 

Hubbell  V.  Ream,  31-289.  Appeal,  464. 
Chat.  Mortg.,  109.  Contracts,  174.  Courts, 
122.  Et.,  728,  754,  1240,  1269, 1282.  (Cit., 
85-233;  42-392;  45-136;  58-383;  67-50.) 
Instructions,  80. 

Huber  v.  Bossart,  70-718.  Banks,  6.  Notice, 
106.    Record.  Acts,  73. 

Gillam  v.,  4  G.  Gr.,  155. 

V.  Wilkinson,  46-458.    Fences,  12,  30. 

Hudson  V.  Blanfus,  22-323.  Orig.  Not., 
44.  (Fol.,  48-529.  Cit,  62-421.  Di8t.,49- 
296.) 

V.  Chicago  &  N.  W.  B.  Co.,  59-581.  Ap- 
peal, 119.  (at.,  61-55.)  Ev.,12,  253.  (Cit, 
64r^25.)    Railr.,  643,  737,  738. 

Grey  v.,  5-554. 

Loomis  v.,  18-416. 

V.  Matthews,  Mor.,  94.      Appeal,  300. 

Bills  &  N.,  160.    Courts,  58. 

V.  Plank  Road  Co.,  4G.  Gr.,  152.  Plead., 

774. 

State  v.,  50-157. 

Winter  v.,  54-386. 

Huebner,  Davies  v.,  45-574. 

Hueskamp  v.  Van  Leuven,  56-653.  Landl. 
&T.,44. 

Huey  V.  Huey,  26-525.  Est.  of  Dec,  447, 466. 
(Cit.,  64-347.)    Ev.,  1254. 

Huff  V.  Aultman,  6^71.  Appeal,  269.  Ev., 
226,  1178.     Intox.  Uq.,  165,  187. 

Clark  v.,  12-606. 

V.  Cook,  44-639.    Const  L.,  147, 148, 165. 

Officers,  2.    Schools,  96. 

V.  Farwell,  67-298.  Agency,  160.  Ap- 
peal, 773,  786.    Mortg.,  178,  258. 

V.  Jennings,  Mor.,  454. 

V.  Ohnstead,  67-598.  Appeal,  591.  Vend- 
ors, 98. 

V,  Poweshiek   County,  60-529.    Mun. 

Corp.,  911. 

Stewart  v.,  19-557. 

Hufford,  State  v.,  23-579. 

v.,  28-391. 

Huggins  y.  Kavanagh,  52-368.  Intox.  Ldq., 
179,  194.    (Cit.,  56-13.) 

Morrison  v.,  53-76. 

Hugh  V.  Haigh,  69-382.  Dedication,  18,  45. 
Highways,  42. 

Hughell  T.  Wilson,  Mor.,  383.  Pub.  Lands, 
14. 

Wilson  v.,  Mor.,  461. 


Hughes  V.  Bowen,  15-446.    BUls  &  N.,  252» 

253.    (at,  29-493,  494.) 
V.  Cory,  20-899.    Chat.  Moi^tg.,  77-79. 

(Fol.,  55-20,  21;  63-547.    Cit,  22-266;  2&- 

480 ;  55-116 ;  64-496 ;  6&-610 ;  66-185.   Expl. , 

53-453.) 

Dickinson  v.,  87-160. 

Dougherty  v.,  8  G.  Gr.,  92. 

V.  Eckerson,  55-641,    Injunc,  141. 

V.  Feeter,  18-142.    Plead.,  344. 

V. ,  23-M7.    Appeal,  21.    (at.,  61- 

710.)    Execu.,  397.    (Cit,  26-287.) 
V.  Funston,  23-257.    Sales,  168.    (Cit, 


31-338;  61-432.) 

—  Hallock  v.,  42-516. 

V.  HoUiday,  3  G.  Gr.,  30.    Convey.,  27. 


Judgts.,  48.    Real  Prop.,  113. 

Johnson  County  v.,  12-360. 

V.   Lindsey,  81-829.    Stat  of   Fr.,  90. 

(Cit,  69-117.)    Expl..  44-475. 

McCoy  v.,  1  G.  Gr.,  370. 

V.  McCutchen,  Mor.,  154.    Judgts.,  25. 

Pay.  &  Disch.,  80. 
V.  MiUer,  2  G.  Gr.,  9.    Const  L.    (Cit., 


17-269.) 

v.Mississippi&M.R.  Co.,  12-261.   Mun. 


Corp.,  363,  400.    (Cit,  12-269;  24-238,  244; 
54-473.) 

—  V.  Monty,  24-499.  Bills  &  N.,  171. 
Fraud.  Con  v.,  21,  33.  Garnishment,  65, 
136.    Instructions,  190. 

v.  Muscatine  County,  44-672.    Ev.,  432. 


Mun.  Corp.,  905.    Negl.,  123. 

—  Page  Ck)unty  v.,  40-700. 

—  Parrott  v.,  10-459. 

—  Piles  v.,  10-579. 
V.  Sheaff,  19-335.    Mortg.,  68-70.    (at.. 


38-115;  42-268;  64-168;  56-731;  60-192.) 
V.   Stanley,  45-622.    Appeal,  677,  688. 

Bailm.,  5.    Contracts,  409. 
V.   State,  4r-554.    Crim.   L.,  905,   1072. 

(Cit,  10-131 ;  51-579.) 

State  v.,  58-165. 

Street  v.,  20-181. 

V.  Sweeney,  67-93. 

V.  Wheeler,  66-641.  Chat  Mortg.,  56, 58. 

Wright  v.,  2  G.  Gr.,  142. 

Hugunin  v.  Dewey,  20-368.    Homestead,  60. 
Hugus   V.   Strickler,   19-418.     Appeal,  633. 

0>ntracts,    288.    J.    P.,   189.    Stamps,   1. 

(Fol.,   19-516.    Cit,  20-598;    22-165;    24- 

504 ;  80-528,  529 :  82-425 ;  38-27.)    Stat,  77. 
Huiras  v.  Berkey,  51-701.    Appeal,  852. 


TABLE  OF  CASES, 


827 


References  are  to  titles  and  sections. 


Huiscamp  v.  Albert,  60-431.    Assignt,  150. 

Tax.,  803. 

Blodgett  v.,  64-548. 

Huiske,  Wpton  Mfg.  Co.  v.,  6ft-557. 

Huit,  Joy  v.,  81-22. 

Hulbert  v.  Atherton,  59-91.    Contracts,  34. 

lim.  of  Ac,  289. 

V.  Hopkins,  38-188.    Lim.  of  Ac,  169. 

Rice  v.,  67-724. 

Holick,  Zickafosse  v.,  Mor.,  175. 

Hull  V.   Alexander,    26-569.      Appeal,    467. 

(Cit.,   81-296.)    Ev.,    1298.     (Cit.,   58-155.) 

Mortg.,   198.     (Cit.    53-579;  55-730;    67- 

727.    Dist.,  56-148.)    Prac,  104. 

Allen  v.,  56-767. 

Y.   Chicago,  B.  &  P.   R.   Co.,   65-713. 

Convey.,   106.    Dam.,   139.    Jurisd.,    137. 

(Cit,  66-678.)    Railr.,  103. 

Davis  v.,  67-479. 

V.    District   Tp,    41-494.      Estop.,   98. 

Mun.  Corp.,  71. 

V.  Hobbs,  56-781. 

Holmes  v.,  4&-177. 

V.  McCall,  13-467.    Mortg.,  78,  86. 

Markley  v.,  61-109. 

V.  Marshall  County,  12-142.     BUls  &  N., 

8.    Mun.   Corp.,  804,  900,  901.    (Qt,  18- 

117 ;  19-211 ;  81-392 ;  89-149,  162.  166 ;    48- 

60,61.    Dist,  57-558.)    Officers,  70.    Stat, 

99. 

Mosier  v.,  15-608. 

Oskaloosa  (Allege  v.,  25-155. 

Reynolds  v.,  86-894. 

Sheriff  v.,  87-174. 

State  v.,  26-292. 

V.  Stogdell.  67-261.    Landl.  &  T.,  85. 

Hull's  Adm'r,  Cummins  v.,  85-258. 

Hulse,  In  re  Will  of,  62-662.   Wills,  6.    (Cit, 

70-845.) 
Hultz,  Ennis  v.,  46-76. 
V.  2k>llars,  39-589.    Execu.,  378.    (Cit., 

42-579.)    Judgts.,  878,  544.     (Cit,  44-201.) 
Hulverson  v.  Hutchinson,  89-816.    Fraud., 

27.    New  Tr.,  246.    Parties,  146. 
Humble  v.  Shoemaker,  70-228.    Ev.,  1191, 

1192.    Seduction,  7. 
Humboldt  F.  Ins.  Co.,  Carter  v.,  12-287. 

v.,  17-456. 

Hume  V.  Long,  53-299.    Real  Prop.,  89,  95. 

(Cit,  58-614.    Dist.,  63-411.) 
Humes,  McManus  v.,  6-159. 
Humeston  &  S.  R.  Co.,  Garden  Grove  Bank 

v.,  67-526. 


Hummel,  S^umm  v.,  39-478. 

Hummer  v.  Hummer,  8  G.  Gr.,  42.    Courts, 

53,  54.    Stat.,  164.     (Cit.,  17-63;  2a-79.) 
V.  Lockwood,  8  G.  Gr.,  90.    Contracts, 

104.     (Cit.,  28-259.) 
Humpal,  Winneshiek  County  v.,  61-172. 
Humphal,  Addicken  v.,  56-365. 
Humphrey,  Ament  v.,  8  G.  Gr.,  255. 

Ballv.,  4G.  Gr.,204. 

V.  Darlington,  15-207.  Att'y,  55.  Equity, 

171.    (Cit,  34-519.) 

Davis  v.,  22-137. 

Guthrie  v.,  7-28. 

V.  Moore,  17-193.    Notice,  62.   (Cit.,  81- 


287;  88-656.) 

—  Moss  v.,  4  G.  Gr.,  448. 

—  V.  Patrons*,  etc,  Ass'n,  50-607.    Corp., 
16,  118,  151,  152.    (Cit,  70-547.) 

—  Schmid  v.,  48-652. 

—  Smith  v.,  15-428. 


Humphreys  v.  Bridgman,  Mor. ,  167. 

V.  Daggs,  1  G.  Gr.,  485.    Plead.,  481. 

V.  DarllDgton,  8  G.  Gr.,  588.    Equity, 

279. 


—  V.  Hoyt,  4  G.  Gr.,  245.    Appeal,  486. 
(Cit,  11-402.)  • 

—  V.  Humphreys,  Mor.,  869.  Judgts.  (Cit, 
16-655.) 

—  V. ,  1  G.  Gr.,  477.    Execu.,  181. 


V.  Mattoon,  48-566.    Guardianship,  9^. 

(at,  65-851.)    lim.  of  Ac,  112.    Trusts,  62. 

V.  Snyder,  Mor.,  268. 

Humphry  v.  Beeson,  1  G.  Gr.,  199.    Execu., 

146,  268,  864.     (Qt,  2  G.  Gr.,  43,  388;  3  G. 

iGr.,  491,  500;  4  G.  Gr.,  460;  1-339;  16-15; 

22-20.) 
V.  Burge,  1  G.  Gr.,  223.    Excep.,  100, 

139.    (Cit.,  3-152.     Dist.,  60-98.) 
Huner  v.  Doolittle,  8  G.  Gr.,  76.    Interest,  2. 

(Cit.,  9-387.)    Judgts.,  82. 

V.  Reeves,  2  G.  Gr.,  190. 

Hunger  v.  Barlow,  89-589.  Jurisd.,  54.  Tax., 

719. 

V.  Patterson,  87-501.    Appeal,  879. 

Hungerford,  Butterfield  v.,  68-249. 

Crosby  v.,  59-712. 

Hunklns,  Watson  v.,  18-547. 
Hunt,  Aufderheide  v.,  64-133. 

Bays  v.,  60-251. 

Beeson  v.,  26-439. 

Benedict  v.,  32-27. 

V,  Bennett,  '4  G.  Gr.,  512.    Plead.,  606. 

Replevin,  94. 


828 


TABLE  OF  CASEa 


References  are  to  titles  and  sections. 


Hunt  V.  Bratt,  28-171.  Venue,  19.  (Cit.,  24- 
144;  80-91;  3^170.     ExpL,  84-418.) 

V.  Carr,  3  G.  Gr.,  581.    Contracts,  124. 

Ev.,  775. 

Carr  v.,  14-206. 

Caruthers'  Adm'r  v.,  18-576. 

V.  Chicago  &  N.  W.  R.  Co.,  2^863.    Ap- 


peal, 481.  (Cit,  39-645.)  Dam.,  121,  221. 
(Cit.,  84-849;  64-258.)  Railr.,  529,  572. 
(Cit.,  29-58;  82-360;  36-39;  88-90,  297;  69- 
419.) 

—  V.  Clark,  46-291.    Appeal,  612. 

—  V.  Coe,  15-197.    Stat,  of  Fr.,  20,  78,  80. 
(Cit,  20-464;  84-457.) 

—  V.  Collins,  4r-56.   Attach.,  50,  199.    (Cit., 


&-49.)     Bills  &  N.      (Cit,   25-800.)    Ev., 

662,  881.     Plead.,  308.    (Qt.,  18-398.) 

—  V.  Daniels,  15-146.    Appeal,  254.    Ev., 


146. 

—  V.  Downs,  50-696.  Appeal,  1024  Chat 
Mortg.,  140. 

—  Dugan  v.,  29-447. 

—  Eno  v.,  8-436. 

—  V.  Farmers'  Ins.  Co.,  67-742.  J.  P.,  21. 
(Cit,  69-99.)    Stat,  58, 143, 144.   Venue,  31. 

—  V.  Free,  29-156.  CertiorarL  (Fol.,  81- 
505.     Cit.,  33-149.) 

—  Fuller  v.,  48-163. 
-;-  Gerrish  v.,  66-682. 

—  Hawley  v.,  25-589. 
v.,  27-303. 

—  V.  Hawley,  70-188. 

—  V.  Higman,  70-406.  Appeal,  282,  283. 
Contracts,  38-40.    Plead.,  197. 

—  V.  Hoover,  24-231.  Patents,  6.  (Cit.. 
83-511;  48-273.)    Plead.    (Cit,  29-489.) 

—  V. .  34-77,    Fraud.  Con  v.,  98,  280. 

Ev.,  1194. 

—  V.  Hunt,  4  G.  Gr.,  216.  Divorce,  99. 
(Cit,  4  G.  Gr.,  271.)    Parent  &  Ch.,  1,  14 

—  Elimpson  v.,  4-340. 

—  V.  McCalla,  20-20.    Ev.,  1293. 

—  McGinnis  v.,  47-668. 

—  V.  Murray,  17-313.    Stat.,  7. 

—  Nosier  v.,  18-212. 

—  V.  Postlewait,  28-427.  Suretyship,  64. 
(at,  29-518.) 

—  Powell  v.,  11-430. 

—  v.  Rowland,  22-53.  (S.  C,  28-349.) 
Tax.,  679,  680.  (Cit,  42-138,  671.) '  Vend- 
ors, 61,  62. 

—  V.  ,    28-349.    Tax.    (Cit,    88-572; 

52-827.) 


Hunt,  State  v.,  45-673. 

V.  Stevens,  25-261.  (S.  C,  26-399.)  Ap- 
peal, 197.    Default,  105. 

V. ,  26-899.    Judgts.,  164. 

Widner  v.,  4r355. 

V.  Winkel,  56-623.    Sales,  115. 

Hunter  v.  Aldrich,  52-442.  Ev.,  191.  Part- 
nership, 174. 

V.  Aylworth,  88-211.    Mortg.,  870. 

V.  Board  of  Superi'iors,  88-876.     Tax., 

116,  127,  137.    (Cit,  39-86;  66-40.) 

Foreman  v.,  59-560. 

Hale  v.,  24H81. 

HaUv.,  4G.  Gr.,  589. 

V.  Jasper  County,  40-568.    Mun.  Corp., 


929.    Poor,  26,  87. 

—  Maxwell  v.,  65-121. 

—  State  v.,  33-861. 

—  V.  State,  68-447. 

—  V.  Waynick,  67-555.    Partnership,  85. 

—  Webster  v.,  50-215. 


Hunting,  Curtis  v.,  6-586. 

V.  Curtis,  10-162.    Waters,  50. 

Huntingdon  v.  Howe,  15-606.   Appeal.   (Cit., 

38-685.) 
Huntington  v.   Fisher,   26-276.    Bonds,  22. 

Parties,  79.    (Cit,  64-566.) 
V.  Jewett,  25-249.    Judgts.,  384.     (Cit., 

41-586.)    Real  Prop.,  121. 
V.   Risdon,  43-517.    Garnishment,    36. 

(Cit,  61-51.) 
Huntley  v.  Home  Ins.  Co.,  42-709. 
Hupert  V.  Anderson,  35-578.    (S.  C,  64-202.) 

Highways,  70. 
Hurber  v.  Baugh,  48-514.    Mun.  Corp.,  800. 

(Fol.,    52-517.      Cit,    65-557.     Dist,    56- 

500.) 
Hurd  V.  Dutchess  County  Bank,  Mor.,  291. 
V.  Gallaher,  14-394    Agency,  142.    Ev., 

703.    (at,  16-331;  67-595.)    Replevin,  111, 

134. 
V.  Hurd,  64-414.    Convey.,  166,  168. 


Hurford,  First  Nat.  Bank  v.,  29-579. 
Hurlburtv.   Dyer,   36-474    Tax.,   796,  814. 

(Cit,  41-475.) 

Thayer  v.,  5-621. 

Hurlcman  v.  Hazlett,  65-256.    Est.  of  Dec., 

317,  889.    Lim.  of  Ac,  266. 
Hurley,  Callanan  v.,  93  U.  S.,  887. 
V.  Dubuque (jkLS,  etc.,  Co.,  8-4^74  Courts, 

282. 

V.  Gilchrist,  13-594. 

Julien  Gas  Light  Co.  v.,  ll-62a 


TABLE  OF  CASES. 


829 


Beferenoee  are  to  titles  and  sections. 


Hurley  v.  Osier,  44-643.    Fraud.  Ck>nv.,  166, 

lft3,  201.     (Dist.,  50-144.) 
V.  Powell,  81-64.    Tax.,  416,  487,  786, 

789.    (at.  37-568;  4(M8;  41-178,  478;  44- 

688;  52^76.) 

Robinson  v.,  11-410. 

V.  Street,  29-429.    (S.  C,  14  Wall.,  85.) 

Real  Prop.,  122.    Tax.,  456, 722.    (at.,  80- 

809.) 

Thompson  v.,  19-831. 

Wiltse  v.,  11-473. 

V.  Woodruff,  80-260.    Tax.,  755. 

Hum  V.  Hill,  70-88.    Execu.,  856,  480. 
Hurst,  Bradshaw  v.,  57-745. 

Chicago,  R.  I.  &  P.  R.  Co.  v.,  80-78. 

V.  Chicago,  R.  I.  &  P.  R.  Co.,  49-76. 

Ev.,  392.  455,   1279.     (Cit..  51-596;  55-641.) 

Railr.,  536. 

V.  Larpin,  21-484..    Ev.,  948. 

V.   Sheets,   14-822.     Judgts.,  442,  458. 

(Cit.  16-208,  494;  21-500.    Dist,  50-508.) 
V. ,  21-501.    AttV,  107.    (Cit,  26- 


292;  87-818;  4S-858.) 
Hurtert   v.    Wemes,  27-184.    New  Tr.,  60. 

Slander  &  L.,  59. 
Hurto,  Gould  v.,  61-45. 
Huse    V.    Hamblin,    29-501.    Assignt.,    48. 

Bills  &  N.,  21,  48,  194,  205,  274.    (Cit,  88- 

146, 414, 418 ;  46-432 ;  70-411.)    Parties,  161. 
V.  McDaniel,  33-406.    Interest,  25.    Pay. 

ADisch.,  88-48.  (Cit,  88-87.)  Vendors,  205. 
Huskins  v.  McElroy,  62-508.    Injunc,   188. 

(Cit,  69-888.) 
UuBsey  V.  Eastman,  48-709. 

Rogers  v.,  86-664. 

Rotch  v.,  52-694. 

State  v.,  7-409. 

Huston  y.  Huston,  8  G.  Gr.,  248. 

V, ,  29-847.    Est.  of  Dec.,  242.    New 

Tr.,  286.    Wills,  104.    (Fol.,  87-669.) 
V. ,  37-668.    Urn.  of  Ac,  51.    WiUs, 

88,  104,  142. 

V.  Iowa  County,  43-456.  Mun.  Corp.,  908. 

Iowa  County  v.,  39-328. 

v.,  43-485. 

V.  Kline,  64-376.    Vendors,  209. 

V.  Markley,  49-162.  Gifts,  8.  Real  Prop., 

181.    Tax.,  513.    (Dist,  57-218.) 
V.  Seeley,  27-183.    Est.  of  Dec.,  888, 

891.  (at,  42-706;  48-616;  52-567.)  Mortg., 

400.    (Cit,  27-153;    35-39.)     Plead.,  430. 

Record.  Acts,  86.    (Dist,  57-62.)    Trusts, 

165-168. 


Huston  V.  Stringham,  21-86.  Att'y,  58.  In- 
terest, 102.  Mortg.,  846.  Pay.  &  Disch., 
23,24. 

Hutchins,  Cook  v.,  46-706. 

Nevada  v.,  59-506. 

Hutchinson.  Atkinson  v.,  68-161. 

V.  Board  of  Equalization,  66-85.    CJonst. 

L.,  239.  Tax.,  126,  136,  138-140,  226,  227. 
(Cit,  68-842.) 

V. ,67-37.    Tax.,  184. 

V. ,  67-182.    Tax.,  136.  141. 

Fleming's  Heirs  v.,  36-619. 

—  HulversiHi  v.,  89-816. 

V.  New  Sharon,  C.  V.  &  E.  R.  Co.,  68- 


727.    Contracts,  445. 

V,  Sangster,  4  G.  Gr.,  840.    Crim.  L., 


796.    False  Impr.,  8.    Plead.,  520.    (at., 
9-52;  20-48.) 

—  State  v.,  27-212. 
v.,  60-478. 

—  Walker  v.,  50-864. 

—  V.  Watkins,  17-476.    Assignt,  67.    (at. 


26-384.)    Ev.,  107,  800.    Fraud.  Conv.,  82. 
—  Webster  County  v.,  60-721. 

V.  Wells,   67-480.    Appeal,  700,   1011. 


Equity,  219.    Mortg.,  126. 

Huthsing  v.  Bosquet.  8  McCrary,  569.    Con- 
tracts, 59,  441.    Officers,  99.    Mun.  Corp. 
19. 

Huston  V.  Furnas,  31-154.    Equity,  148. 

Hutton  V.  Drebilbis,  2  G.  Gr.,  698.    Courts, 
58.    (at,  4  G.  Gr.,  142.)    J.  P.,  88. 

V.  Gallixson,  56-771. 

V.  Laws,  65-710.    Est  of  Dec.,  259,  441, 

442.    (Expl.,  59-173.)    Partnership,  218. 

V.  Maines,  68-650.     Contracts,  122,  506. 


Ev.,  691.    Mech.  Lien,  147. 

Huxford,  State  v.,  47-16. 

Hyatt  V.  Burlington,  C.  R.  &  N.  R.  Co.,  68- 
662.  Contracts,  826.  (Cit,  69-805.)  Es- 
top., 87, 

V.  Cochran,   87-309.    Mortg.,   57,    58. 

(Cit.,  5^-590.) 

McPhaU  v.,  2^187. 

V.  Spearman,  20-610.    Homestead,  145, 

150. 
Hyde,  ChUds  v.,  10-294. 

V.  Cole,  1-106.    Costs,  42.   (Cit,  5-425.) 

V.  Lookabill,  66-468.    Appeal,  588.  New 

Tr.,  46. 

V.   Minneapolis   Lumber   Co.,    58-248. 


Appeal,  958,  1132. 

—  Moorehead  v.,  38-882. 


830 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Hyde  v.  Wabash,  St.  L.  &  P.  R.  Co.,  61-441. 

Illinois  Ont.  R.  Co.,  Root  v.,  29-102. 

Actions,  79,  80.    Carr.,  171.    (at.,  65-781.) 

Rosecrans  v.,  80-608. 

Conf.  of  L..  13.    (Dist.,  68-73.) 

S^ncer  v.,  29-55. 

V.  Woolfolk,  1-159.    Ev.,  461,  466,  468. 

- —  Steever  v.,  62-371. 

(Cit,  65-189.) 

Way  v.,  35-585. 

Hygiim  V.  ^tna  Ins.  Co.,  11-21.    Corp.,  74. 

v.,  40-341. 

Insurance,    16,    66.     (Cit.,   58-89.      Dist., 

Winne  v.,  31-588. 

18-86.) 

Immegart  v.  Gorgas,  41-489.    Convey.,  287. 

Hyler  v.  Nachtman,  46-704 

(Dist,  57-324.)    Tax.,  86,  110,  733. 

V.  Wellington,  57-418.     Ev.,  801. 

Independence  v.  Jekel,  38-427. 

Hylton,  Conable  v.,  10-698, 

V.  Purdy,  46-202.    Mun.  Corp.,  651. 

Hyman  v.  Clark,  55-14 

V. ,  48-675.    Appeal,  129. 

Hynds  v.  Fay,  70-488.    Jurisd.,  21,  22.    J. 

Independence  Masonic  Building  Co.  t.  Wil- 

P., 24. 

cox,  47-698. 

Hynek  v.  Englest,  11-210.    Orig.  Not.,  66. 

Independent  Dist.,  Atheam  v.,  33-105. 

(at.,  27-272,  467.) 

Barnes  v.,  51-700. 

Hynes  v.  Sabula,  A.  &  D.  R.  Co.,  88-258. 

Bellmeyer  v.,  44-564. 

Plead.,  452. 

V.  Board  of  Supervisors,  51-668.  Schools, 

Hypfner  v.  Walsh,  8  G.  Gr.,  509.    Convey., 

36,  42,  160,  169. 

219.    Ev.,  523.    Pub.  Lands,  1,  142.    (Cit., 

Casey  v.,  64-659. 

17-278.) 

V.  District  Tp,  44-201.    Appeals*  6,  7, 

Ibbitson  v.  Brown,  5-582.    Ev.,  107. 

894    (Cit.,  55-160,  896;  69-^«2.) 

Icarian  Community,  Kreisinger  v.,  16-586. 

District  Tp  v.,  34-806. 

Iliff    V.    Brazill,    27-131.      Partnership,    8. 

v.,  36-220. 

(Dist,  58-61.) 

v.,  41-30. 

Gray  v.,  80-195. 

v.,  60-141. 

Illinois    &    Miss.    Tel.    Co.,  Gilman   v.,   1 

v..  63-188. 

McOary,  170. 

v.,  69-88. 

v.,  91  U.  S.,  608. 

V.  Durland,  45-58.    Schools,  27. 

Sweatland  v.,  27-488. 

Ford  v.,  46-294. 

Wright  v.,  20-195. 

Hanlin  v.,  66-69. 

Illinois  Cent.  R.  Co.,  Carton  v.,  69-148. 

V.  Independent  Dist,   48-206.     Appeal, 

Case  v.,  88-581. 

845.    (Cit.,  67-280.) 

Cobb  v.,  88-601. 

V.         ,62-616.    Const.  L.,  174,  248, 827. 

Conway  v.,  50-465. 

Schools,  25. 

Cooke  v.,  80-202. 

V. ,  65-590.    Schools,  8,  46. 

Doggett  v.,  84-284 

V.  Kelley,  55-568.    Schools,  60. 

Dubuque  v.,  8^-56. 

Keokuk  v.,  53-852. 

Greenleaf  v.,  29-14. 

Knoxville  Nat.  Bank  v.,  40-612. 

v.,  88-608. 

Kuhnlee  v.,  36-99. 

Haines  v.,  41-227. 

V.  Merchants'  Nat.  Bank,  68-848.  Estop., 

Kaeiaer  v.,  5  McCrary,  496. 

11,  109. 

Law  v.,  82-584. 

Moore  v.,  55-6tf4. 

McCabe  v.,  4  McCrary,  492. 

National  State  Bank  v.,  39-490. 

Muldowney  v.,  32-176. 

V.  Reichard,  50-98.     Schools,    70,   78. 

v.,  86-462. 

Suretyship,  49. 

v.,  89-615. 

Wilson  v.,  39-471. 

Mulligan  v.,  86-181. 

Independent  Order  of  Odd  Fellows,  Woolsey 

Packard  v.,  30-474 

v.,  61-492. 

Paxon  v.,  56-427. 

Independent  School  Dist.,  Bates  v.,  25  Fed. 

Philov.,  38-47. 

Rep.,  192. 

Plaster  v.,  85-449. 

V.     Board     of     Supervisors,     25-805. 

Robinson  v.,  80-401 

Schools,  33.    (Cit.,  41-33;  46-394.) 

TABLE  OF  CASES. 


831 


References  are  to  titles  and  sections. 


Independent  School  Dist.  v.  Burlington,  60- 

500.    ConBL  L.,  170,    820.    (Dist..  6^169.) 

Mun.  Corp.,  531. 

Cochran  v.,  50-668. 

Cook  v.,  40-444. 

V.  District  Court,  48-182.    Certiorari,  6. 

(Cit.,  61-600.)    Schools,  50. 

Dove  v.,  41-«89. 

DriscoU  v.,  61-426. 

Geneva   Nat.    Bank  v.,  25   Fed.  Rep., 

685. 

V.  Hohson,  25-275.    Schools,  10. 

V.   Independent   School    Dist.,   41-821. 

Actions,  86.     Schools,    20.    (Cit.,  48-446; 

45-894;  58-79;  63-191.     Dist.,  45-105.) 
V. ,  48-444.    Schools,  11,  12.    (Cit., 


45-394;  58-79.) 

V.  ,  45-891.    Schools,   18,   14,   117, 

118. 

V. ,  48-157.    Schools,  48-44. 

V. ,  50-822.    Parties,  107,  180.  (Cit, 

63-688;  70-629.)    Plead.,  690. 

Kennedy  v.,  48-189. 

Kirkpati'ick  v.,  58-585. 

V.  McDonald,  89-564.    Bonds,  19.    (FoL, 

52-28 ;  54-847.  at. ,  54-707 ;  58-145.)  Offi- 
cers, 58,  167.    Schools,  100. 

Mann  v.,  52-180. 

Moflher  v.,  42-632. 

v.,  44-122. 


—  Nesbit  v.,  25  Fed.  Rep.,  635 

—  Park  v.,  65-209. 

—  V.  Reichard,  89-168.    Venue,  22. 

—  V.  Schreiner,  46-172.    Judgts.,  166,  189, 
224.    New  Tr.,  214. 

—  Sioux  City  v.,  55-150, 

—  State  v.,  29-264. 

v.,  44-227. 

v.,  46-425. 


Tuttle  v.,  62-422. 

'  Wales  v.,  49-200. 

V.  Werner,  43-648.    Judgts.,  558,  559. 

Wolf  v..  51-432. 

' Wood  v.,  44-27. 

Indiana,  Patterson  v.,  2  G.  Gr.,  492. 
Indianola  v.  Jones,  29-282.    Mun.  Corp.,  60, 

746.    (Cit.,  88-283;  4!^^16.) 
Indianola  Hotel  Co.,  Hallam  v..  56-178. 
Ingalls  V.  Atwood,  53-283.    Convey.,  186. 

Chamberlin  v.,  38-800. 

V.  Cooke,  21-560.    Mortg.,  142. 

Mahaska  County  v.,  14-170. 

v.,  16-81. 


Ingalls,  State  v.,  17-8. 

IngersoU  v.  Des  Moines,  46-558.    Tax.,  222, 

228,  230,  231.    (Cit.,  58-290;  61-170.) 

Shaw  v.,  35-277. 

Ingham,  Chambers  v.,  25-222.  / 
V.  Dudley,  60-16.    Bills  &  N.,  428.  Est. 

of  Dec,  186,  202.    Plead.,  940.    Trusts,  63. 
Inghram  v.  Dooley,  Mor.,  28.  Const.  L.,  139. 

Rife  v.,  3  G.  Gr.,  125. 

Ingle  V.  Culbertson,  43-265.    Appeal,  1028. 

Equity,  29.     Trusts,  157,   159,    160,    182. 

(Cit.,  43-292.) 

V.  Hartman,  37-274.    Agency,  201. 

V.  Jones,  48-286.    Equity,  29.     Ev.,  622. 

Plead..  48,  457.    Trusts,  159,  160,  169,  179, 

181,  182. 
Ingraham  v.  Chicago,  D.  &  M.  R.  Co.,  84- 

249.    Injunc,  125.    Mun.  Corp.,  401.   (Cit, 

86-365.    Expl.,  46-895.)    Waters,  10,  20. 

Farrisv.,  34-231. 

Leonard  v.,  58-406. 

Ingram  v.  Chicago,  D.  &  M.  R.  R.  Co.,  38- 

668.    Highways,    189.    Instructions,    209. 

Mun.   Corp.,  376,  401.    (Cit.,  54-264;  57- 

408.    Dist.,  4^368.)    Nuisances,  11. 
Inman  v.  BaU,  65-^8.     Dam.,  48,  287, 288. 
v.  Chicago,  M.  &  St.  P.  R.  Co.,  60-459. 

Railr.,  872,  436. 

Frost  v.,  10-587. 

V.  Jamison,  18-22.    References,  41, 

Innes  v.  Krysher,  9-295.    Plead.,  284. 

Innis,  Crowder  v.,  20-699. 

Inskeep  v.  Inskeep,  5-204.    Divorce,  5,  6,  8, 

9,110.    (Cit.,  23-446;  86-196;   59-331;  67- 

386.)    Stat.,  119.    (at,  20-25;  24-226;  80- 

197.) 

State  v.,  12-266. 

Intoxicating  Liquors,  State  v.,  40-95. 

v.,  64-300. 

Iowa,  Bartemeyer  v.,  14  Wall.,  26. 

Chicago,  etc.,  R.  Co.  v.,  94  U.  S.,  155. 

Iowa  &  M.  Const.  Co.,  Langan  v.,  49-317. 
Iowa  &  M.  R.  Co.  V.  Perkins,  28-281.    Ap- 
peal.   (Cit.,  58-552.)    Corp.,  55,  69.    (Dist, 

35-121.)    Ev.,  625.    Stamps.    (Cit,  31-11, 

101.) 
Iowa  &  M.  R.  Const.  Co.,  McKnight  v.,  43- 

406. 
Iowa  Cent  R.  Co.,  Guinn  v.,  4  McCrary, 

566. 
Iowa  Cent.  Ins.  Co.,  Bonham  v.,  25-828. 

Hare  v.,  29-595. 

Parks  v.,  24-188. 


832 


TABLE  OF  CASES. 


Beferenoes  are  to  titles  and  sections. 


Iowa  City,  Benbow  v.,  7  Wall,  818. 

Cannon  v.,  84-208. 

Claflin  v.,  12-284. 

Conboy  v. ,  2-90. 

Conner  v.,  66-419. 

Ellis  v.,  29-229. 

V.  Foster,  10-189.    OffioeTS,  170. 

Snyder  v.,  40-646. 

Strohm  v.,  47-42. 

Templin  v.,  14-59. 

Iowa  City  Alcohol  Works,  Nye  v.,  51-129. 
Iowa  City  Glass  Co.,  Sanxey  v.,  68-707. 

v.,  68-542. 

Iowa  City  Loan,  etc.,  Ass'n,  Smith  v.,  60- 

164. 
Iowa  City  Nat.  Bank,  Hamilton  v.,  40-807. 
Iowa  County  v.   Beeson,  55-262.     Execu., 

488.    Mortg.,  479. 

Cornell  College  v.,  32-520. 

Durant  v.,  Wool  worth,  69. 

V.  Foster,  49-676.    Pay.  A;  Disch.,  59. 

V.    Huston,    89-828.      (S.    C,    48-485.) 

Agency,  176.    Plead.,  507. 
V. ,  48-456. 


Huston  v.,  48-485.    Plead.,  844,  845. 

Titlerv.,4&-90. 

Wilson  v.,  52-839. 

Iowa  Eastern  R.  Co.,  Neilson  v.,  44-71. 

v.,  51-184. 

v.,  51-714. 

Iowa,  etc.,  Telephone  Co.,  Rosecranes  v.,  65- 

444. 
Iowa  Evangelical  Synod,  Marshall  County 

High  School  Co.  v.,  28^860. 
Iowa  Falls  &  S.  C.  R.  Co.,  Armstrong  v.,  84- 

502. 

V.  Beck,  67-421.    Pub.  Lands,  81,  90. 

Buena  Vista  County  v.,  46-226. 

v.,  49-667. 

v.,  55-157. 

v.,  112  U.S.,  165. 

V.    Cherokee    County,    87-488.      Pub. 

Lands,  105.    (Cit.,  87-566;  39-656;  48-328; 

67-669.) 

V.  Plymouth  County,  40-609.    Tax.,  50. 

V.  Storm  Lake  Bank,  55-696.     Tax., 

649. 

Storm  Lake  v.,  62-218. 

V.   Woodbury  County,    88-498.      Pub. 

Lands,  105,  106.    (Fol.,  40-611.    Cit.,  89- 

656;  43-528;  67-659.) 
Iowa  Homestead  Co.,  Blackshire  v.,  39-624. 
Burns  v.,  48-279. 


Iowa  Homestead  Co.  v.  Dcs  Moines  Nav.  &> 
R.  Co.,  63-285.  Appeal,  872.  Tax.,  865, 
873.    (Fol.,  64-603.) 

V.  Dunoombe,  51-525.    Appeal,  175, 186. 

Ev.,  1354. 

Griffin  v.,  21-282. 

Richards  v.,  44r-30i. 

Schofield  v.,  32-317. 

SneU  v.,  59-701. 

v.,  67-405. 


V.  Webster  County,  21  -221.    Const.  L., 

372.    Pub.  Lands,  109.    Tax.,  43,  163,  164. 

(Fol. ,  52-245.  at. ,  21-286 ;  29-248 ;  39-639 ; 

41-162;  47-21;  51-451;  54-^75;  62-226;  67- 

655.  Expl.,  41-186;  43-324.  Dist.,  37-488, 

566;  53-682;  54-657;  55-93.) 
Iowa  Improvement  Co.,  Becket  v.,  67-337. 
Iowa  Iron,  etc.,  Fence  Co.,  Van  Winkle  v., 

56-245. 
lovfc'a  Land  Co.,  Gray  v.,  26-387. 

Miller  v.,  56-874. 

Iowa  Legion  of  Honor,  Underwood  v.,  66- 

134. 
Iowa   Loan    &  Trust  Co.  v.  Day,  63-459. 

Venue,  4,  24.  • 
V.  King,  58-598.    Mortg.,  40L    Notice, 

54. 

V. ,  66-322.    Mortg.,  401. 

V.  Moweiy,  67-118.     Mortg.,  197,  211. 

Notice,  63. 
Iowa  Lumber  Co.  v.  Foster,  49-25.    Appeal, 

164.    Corp.,  128.    Words  &  Phr.,  44. 
Iowa,  M.  &  N.  P.  R.  Co.,  lisle  v.,  54-499. 

Lounsbury  v.,  49-255. 

V.  Schenck,  56-628.    Railr.,  73. 

Iowa  Midland  R.  Co.,  Clary  v.,  37-344. 

Harrison  v.,  86-323. 

King  v.,  34-468. 

Livingston  v.,  35-555. 

Sears  v.,  39-417. 

Iowa   Mortgage  Co.  v.  Shanquest,   70-134. 

Mech.  lien,  121. 
Iowa  Mut.  Aid  Ass'n,  State  ex  reL  v.,  59- 

125. 
Iowa  Mut.  Ins.  Co.,  Olmstead  v.,  24-503. 
Iowa  News  Co.  v.    Harris,    62-501.    Mun. 

Corp.,  932.    (Cit.,  67-704.) 
low^a  Northern  Cent.  R.  Co.  v.  Bliobenes,  41- 

267.    Contracts,  470. 
V.   Ritter,   36-568.    Jurisd.,   31.    (Cit., 

37-364.) 
Iowa  Northern  R.  Co.,'Ma2ouck  v.,  31-559. 
Iowa  Pacific  R.  Co.,  Smalley  v.,  86-571. 


TABLE  OF  CASES. 


833 


Referenoes  are  to  titles  and  sections. 


Iowa  R.  Land  Co.  v.  Adkins,  88-851.    Pub. 

Lands,  13.    Real  Prop.,  78. 

American  Emigrant  Co.  v.,  52-828. 

V.  Antoine,  52-429.    Pub.  Lands,  160. 

V.  Carroll  County,  89-151.     Highways, 

162.    Lasanity,  8.    Mun.   Corp.,   1.    (Cit., 

62-105.)     Tax.,  289,   82a      (Fol.,   89-128. 

Cit,  45-177,  568.) 

Carroll  County  v.,  58-685. 

Doe  v.,  54-657. 

V.  Fitchpatrick,  52-244.   Tax.,  44  (Dist, 


54-658,  676.) 

—  Grant  v.,  54-678. 

—  V.  Guthrie,  58-888.    Tax.,  297,  845,  428. 

—  V.  Mickel,  41-402.  Vendors,  140.  218. 
(FoL,  54-147,  665.    Cit,  47-62;  56-782.) 

—  V.  Sac  County.  *89-124.  Appeal,  1136. 
Const.  L.  (Cit,  44-641.)  Highways,  162. 
Mun.  Corp.,  204, 875.  (Cit,  42-505.)  Plead., 
856.  Tax.,  279, 320, 464.  (Cit,  39-154, 176; 
45-177,  468.) 

—  V.  Soper,  89-112.     Const  L.,  160,  169, 


346.  295,  809,  819, 381.    (Fol.,  39-150.    Cit, 

89-158,  174.)    Tax.,  261. 
V.   Story    County,   86-48.      Estop.,    69. 

Mun.  Corp.,  838.    Tax.,  58,  59.    (Cit.,  39- 

509, 512 ;  40-466,  524 ;  42-29 ;  52-325 ;  54-675 ; 

55-101.     ExpL,  41-189.     Dist.,  46-280;  49- 

522.) 
V.  Woodbury  County,  89-172.    Const 

L.,  229.    Mun.  Corp.,  877.    Tax.,  276. 

V. ,  64r-212.    Tax.,  850,  851. 

Iowa  Seed  Co.  v.  Dorr,  70-481.    Partnership, 

Iowa  State  Ins.  Co.,  Cowan  v.,  40-551. 

Davis  v.,  67-494. 

Greeley  v.,  50-86. 

Otterbein  v.,  57-274. 

V.  Proflsee,  11-115.    Insurance,  50. 

Supple  v.,  58-29. 

Iowa  State  Hut  Ins.  Co.,  Coles  v.,  18-425. 

Iowa  Southwestern  R.  Co.,  Dreher  v.,  59- 
Ov9. 

Iowa  Toilers'  Pi'otective  Ass'n,  Wisconsin,  I. 
&  N,  R.  Co.  v.,  70-441. 

Iowa  Union  Tel.  Co.  v.  Board  of  Equaliza- 
tion, 67-260.    Telegraphs,  8,  176. 

Iowa  Valley  Const  Co.,  Spense  v.,  36-407. 

Iowa  Wesleyan  University,  Wilcox  v.,  32- 
367. 

Ireland  v.  ElUott.  5-178.    Assault,  4.    (Cit., 
17-471;  59-19.) 

Jones  v.,  4-68. 

Vol.  n— 58 


Lrions  v.  Keystone  Mfg.  Co.,  61-406.  Judgts., 

106.    Jurisd.,  12a     Orig.  Not,  82,  80. 
Irish  V.  Bradford,   64-808.     Fraud.   Conv., 

90. 
V.  Burlington  &  S.  W.  R.  Co.,  44r-380. 

Railr.,  228. 

Drummond  v.,  52-41. 

■  Manning  v.,  47-650. 

Wilson  v.,  57-184. 

v.,  62-260. 

Woods  v.,  14-427. 

Irons  V.  Kentner,  51-88.    Bailm.,  11.    Ev.« 

788.    Sales,  10. 
Irvine,  Ferrall  v.,  12-52. 

Harvey  v.,  11-82.  • 

Irwin,  Darlington  v.,  Mor.,  421. 

Slater  v.,  38-261. 

Stanley  v.,  34-418. 

Isbel,  Moore  v.,  40-888. 

Isbellv.   Crawford   County,  40-102.     Tax., 

382.    (at,  42-417.    Dist.,  46-828.) 
IseUn  V.   Griffith,  62-668.     Contracts,   579. 

(at.,  68-610;  69-510.)    Plead.,  159,  848. 

Sleeper  v.,  59-879, 

v.,  62-^588. 

Isenberger,  Townsend  v.,  45-670. 
Isett,  Bonsall  v.,  14-309. 

Dunham  v.,  15-284. 

Fobs  v.,  4  G.  Gr.,  76. 

Key  v.,  Mor.,  888. 

V.  Lucas,  17-508.     Judgts.,  444.    (Cit., 

19-885;    20-186;    21-506;    26-292;  42-614; 

46-176.)     Mortg.,  124,  410.     (Cit,  45-886. 

67-595.) 
V.  Oglevie,  9-813.    Appeal,  300.    Inter- 


est, 84.    (Cit,  46-240.) 

—  Thomas  v.,  1  G.  Gr.,  470. 

—  Young  v.,  Mor.,  460. 


Isham  V.  Mcaure,  58-515.  Bills  &  N.,  256, 
258. 

Iske  V.  Newton,  54-586.  Appeal,  35.  Cer- 
tiorari, 88,  37.    (Dist,  64-68.) 

Israel,  Funk  v.,  5-438, 

V.  Jewett,  2^476.      Const.  L.,  187,  204. 

Highways,  86. 

Jewett  v.,  35-261. 


Iversv.  Ivers,  61-721.    Est.  of  Dec.,  95.  Ev., 

1086,  1037,  1068.     (Cit.,  70-558.) 
Ives,  Snyder  v.,  42-157. 

Wakefield  v.,  35-238. 

Ivins,  Barney  v.,  22-163. 

V.  Hin«j,  45-78.  Chat.  Mortg.,  29.  (Cit, 

64-422;  68-710;  69-182.)    Record.  Acts,  52. 


834 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Jack   V.   Brown,    60-271.      Ck)ntracts,    112. 

Execu.,  384. 
V.  Des  Moines  &  Ft.  D.  R.  Co..  49-^27. 

Appear.,  82.    Plead.,  885,  417,  597.    (Cit., 

56-684.) 
V.  ,  53-899.    New  Tr.,  142.    Sales, 


178,  200. 

—  liongshore  v.,  30-298. 

— V.  Naber,  15-450.    Equity,  88,  135.     Ev., 


695.  (Cit.,  87-87.)  Excep.,  48.  New  Tr., 
190.     (Cit.,  15-455;  20-204;  82-518.) 

Patterson  v.,  59-632. 

Ream  v.,  44-325. 

Van  Gilder  v.,  61-756, 

Jackman,  Naw  v.,  58-359. 

Jackson  v.  Benson,  54-654.  Suretyship, 
103. 

V.  Boyd,  53^36.    Const.  L.,  64.    Crim. 

L.,  774,  1709.  Habeas  Corpus,  12,  36.  (Cit., 
67-555.)    Intox.  Liq.,  88.     Stat..  96. 

V.  Boyles,   64r-428.      Alt.  of  Inst.,  32. 


Appeal,  414.    Contin.,  34,  50. 

—  V.  Centerville,  M.  &  A.  R.  Co.,  64-292. 
Mortg.,  348,  405.     Notice,  84.    Railr.,  116. 

—  V.   Chicago  &  N.    \V.  R.  Co.,   31-176. 
Raih:.,  453,  454. 

—  V. ,  3fr-451.    Railr.,  430.    (Cit.,  89- 


46;  61-459.) 

—  Chicago,  B.  &  Q.  R.  Co.  v.,  68-801. 

—  V.  Fletcher,  Mor.,  280. 

—  Gribble  v.,  84-586. 

—  Hart  v.,  57-75. 

—  Keller  v.,  58-629. 

—  McDonald  v.,  55-37. 
v.,  56-648. 

—  V.  Noble,  54-641.    Intox.  Liq.,  162,  163, 
178. 


V.  Traer,  64-469.    Corp.,  47,  88,  178-180. 

Wilcox  v.,  57-278. 

Willcox  v.,  51-208. 

v.,  51-296. 

Jackson  County,  Bradford  v.,  Mor.,  219. 

Ellis  v.,  38-175. 

Jacobs  V.  Andrews,  4-506.    Negl.,  46.    (Cit., 
86-242.) 

Berryhill  v.,  19-346. 

v.,  20-246. 


—  Faurbanks  v.,  69-265. 

—  Kaufman  v.,  49-432. 

—  V.  Jacobs,  42-600.  Contracts,  885.  Est. 
of  Dec.,  821.  (Cit.,  50-476;  59-491.)  Husb. 
&W.,  26,  27.    Words  &  Phr.,  28. 

—  Perrine  v.,  64-79. 


Jacobs  V.  Porter,  84r-841.    Tax.,  664.    (FoL, 

85-60,166.    Dist.,  41-671.) 

Shiner  v.,  62-392. 

T.    Tobiason,    65-245.     Contracts,   381. 

Highways,  62. 

Wesley  v.,  88^78. 

Winters  v.,  29-115. 

Wolmerstadt  v.,  61-372. 


Jacobson  v.  Manning,  2  G.  Gr.,  585. 
Jacobus,  Pope  v.,  10-262. 
Jacoby,  Benkert  v.,  36-273. 

Fortney  v.,  51-95. 

V.  Waddell,  61-247.    Crim.  L.,  1788. 

Jaeger,  Waller  v.,  39-228. 

V.  Evans,  46-188.    Default,  88.    (at.. 

67-689;  70-382.) 
JaflFray  v.  Anderson,  6#-718.  Tax.,  817.  (Cit.. 

69-429.) 
V.   Greenbaum,   64r-492.      Asaignt,  91. 

(Cit.,  70-704.)    Chat.  Mortg.,  81,  88.    (Gt. 

65-610 ;  66-185.)    Landl.  &  T.,  4. 
V.  Thompson,  65-328.     Appeal,  39, 228. 


Ev.,  615,  668.    Notice,  5. 
James  v.  Arbuckle,  8-272.    Contin.,  10. 

V.  Day,  87-164.    Suretyship,  7,  14L 

Kraftv.,64r-15Q. 

McCarty  v.,  62-257. 

McClelland  v.,  33^71. 

Sherman  v.,  44-704. 

r.  Smith,  80-55.    Bills  AN.,  281.    (QU 

64-48.) 
State  v.,  45-412. 


Jameson,  Dasher  v.,  19-576. 

Rusie  v.,  62-52. 

Warner  v.,  52-70. 

Jamison  v.   Board  of   Supervisors,  47-988. 

Certiorari,  35.    Mun.  Corp.,  787,  795. 

Bradley  v.,  46-68. 

V.  Burlington   &   W.   R.   Co.,  69-670. 

New  Tr.,  206.    Railr.,  245-247. 
V.  Burton,  43-282.    Crim.  L.,  35.    (Cit, 


44,  47,  484;  49-654,  655;  62-404.)  Intox. 
Liq.,  69.  (Dist.,  52-470.)  Stat,  61.  (Cit.. 
48-107.) 

—  Inmanv.,  18-22. 

—  McCartney  v.,  24-589. 

—  V.  Miller,  64-402.    Estop.,  19,  20. 

—  Minneapolis  Mill  Co.  v.,  6^-506. 

—  V.  Perry,  88-14.  Appeal,  850,  916.  Lim. 
of  Ac,  280.    Real  Prop.,  103.    (at.,6(MW7.) 

V.  Reid,  2  G.  Gr.,  894.    Excep.,  14«. 


Janes  v.  Brown,  48-568.     Est.  of  Dec.,  19U. 
181.    Judgts.,  402.    Tenants  in  (Torn.,  2. 


TABLE  OF  CASEa 


835 


References  are  to  titles  and  sections. 


Jaaney,  Gordon  v.,  Mor.,  182. 

Jansen  v.  Effey,  10-227.    Replevin,  76,  110, 

134.    (Fol.,  14r^8,  396.    at.,  12-74.) 
JaquGS,  G^ardner  v.,  42-677. 
V.  Sax,    89-867.     Appeal,    403.     Con- 
tracts, 169-161. 
Jaquith  v.  Royce,  42-406.    Crim.  L.,  781, 

1759.     Mun.    Ck)rp.,    756.     (Fol.,    46-885. 

at.,  67-104.     Dist.,  51-576.) 
Jarchow  Y.  Pickens,  51-881.    Chat.  Mortg., 

136.    (Cit,  68-406.)    Landl.  &  T„  103. 
Jarosh  v.  Easton,  57-569.    Contracts,   123. 

Judgts.,  74. 
Jarvis,  State  v.,  21-44. 
V.  Worick,  10-29.    Plead.,  736.    (Cit., 

29-450;  42-640.) 
Jasper  County,  Briggs  v.,  49-481. 

Hunter  v.,  40-568. 

—2-  V.  Osbom,  59-208.    Poor,  2. 

V.  Rogers,  17-264.    Tax.,  522.    (at.,  28- 

77;  36-381;  5^-264;  61-729.) 
Jay,  State  v.,  57-164. 
Jayne  v.  Drorbaugh,  63-711.     Appeal,  639. 

(at.,  65-559.)     Consp.,  2.    Elections,  46. 

Quo  Warranto,  11. 
^—  ▼.  Moore,  55-441. 
Jean,  Dolan  v.,  35-413. 
V.  Hennessy,  69-373.    lim.  of  Ac,  41, 

42.    Slander  &  L.,  25. 
Jeffers,  Moore  v.,  53-203. 
Jefferson  County,  Bradley  v.,  4  G.  Gr.,  800. 

Brown  v..  16-339. 

V.  Burlington  &  M.  R.  R.  Co.,  66-885. 

BUls  &  N.,  92, 169,  265,  266.    Contracts,  92. 

Urn.  of  Ac,  80,  81. 

Oilbertson  v.,  1  G.  Gr.,  416. 

V.  Ford,  4  G.  Gr.,  867.    Mun.  Corp.,  808, 


939.    (Cit.,  89-166.) 

—  Ford  v.,  4  G.  Gr.,  278. 

v.,  4r^6. 


—  V.  Fox,  Mor.,  48.    Garnishment.    (Cit., 
2G.  Gr.,  127;  16-686.) 

— Gustinv.,  15-168. 

—  V.  Savory,  2  G.  Gr.,  288.    Plead.,  184. 


(at.,  6-515.) 

Wilson  v.,  13-181. 

V.  WoUard,  1  G.  Gr.,  430.    Contracts, 

102.    Officers,  161. 
Jeffrey  V.  Brokaw,  85-605.    Tax.,  878.  (Cit., 

41-^382.) 
V.  Keokuk  &  D.  M.  R.  Co.,  51-489.  New 

Tr.,  115.    (at.,  65-741.)    Raik.,  624,  625. 

(Fol.,  53-504.    at.,  66-351.) 


Jeffrey  v.  Keokuk  &  D.  M.  R.  Co.,  56-546. 

Ev.,  425.    (at.,  67-153.)    Railr.,  544,  629. 

683. 
Jeffries,  Burke  v.,  20-145. 
V.  Lawrence,  42-498.      Mun.  Corp..  12, 

204.    (Distf^  44-461.) 

V.  Singer  Mfg.  Co.,  40-702. 

Jekel,  Independence  v.,  88-427. 

Jemmison    v.  Gray,    29-587.    Appeal,   287. 

(Cit.,  33-593.)    Contracts,  553,  554.    Courts, 

121.    Dam.,    17-187,    174,    176,    177,    815. 

(Cit.,  37-136;  88-631;  43-341.)    Ev.,  1270. 
Jenkin  v,  McCully,  Mor.,  447.    Default,  5. 
Jenkins,  Brazelton  v.,  Mor.,  15. 
v.  Burlington  &  M.  R.  R.  Co.,  29-255. 

Contracts.  461.    (at.,  43-501 ;  45-688.) 
V.  Chicago  &  N.  W.  R.  Co.,  32-97.    Ap- 


peal, 511. 

—  Cook  v.,  30-452. 

—  v.  Jenkins,  12-195.  Contracts,  148,  151, 
153.  (at.,  21-587;  35-56;  4^^7;  46-473; 
5^-681 ;  64-320.)  Convey.,  4.  (at.,  43-155.) 

—  V.  McTigue,  22  Fed.  Rep.,  148.  Convey., 
222.    Tax.,  734,  785,  766,  801. 

—  V.  Shields,  36-526.  Est.  of  Dec,  476. 
Plead.,  750. 

—  V. ,  47-708.    Courts,  39. 


Shuffleton  v.,  Mor.,  427. 

Jenks  V.  Knott's,  etc..  Mining  Co.,  68-649. 

Appeal,    251.     (at.,   59-20:    60-254,  475; 

61-41,  753;  62-678.)    Dam.,  149. 

McKeever  v.,  59-300. 

v.,  59-360. 

V.  Osceola  T'p,  46-554.    Garnishment, 


,19,21.    (Cit.,  62-646.) 
—  Welch  v.,  58-694. 


Jenney,  Royce  v.,  50-676. 
Jennings,  Augustine  v.,  42-198. 

Collins  v.,  42-447. 

V.  Conn,  11-542.    Appeal,  286. 

V.  Hoppe,  44-206.    Attach.,  22Q,  222. 

Huff  v.,  Mor.,  454. 

V.    Jennings,    66-288.     Divorce,    129. 

Habeas  Ctorpus,  82.    (at. ,  67-887. )    Parent 

&  Ch.,  7.    Prac,  80. 

Kilbourne  v.,  88-588, 

v.,4(M73. 


McPherrin  v.,  66-622. 

V.  O'Brien,  47-892.    Vendors,  143. 

V.    Wamock,    37-278.      Attach.,    195. 

Plead.,  444.     (at.,  44-862.) 
Jennison  v.  Foltz,  Mor.,  490. 
Zeigler  v.,  4  G.  Gr.,  561. 


836 


TABLE  OF  CASES. 


Ref  etences  are  to  titles  and  sections. 


Jensen  v.  Woodbury,  16-515.    Execu.,  216, 

217.    (Fol.,  80-243,    Cit.  82-496.) 
Jens  wold.  Greenwood  v.,  69-53. 
Jerald  v.  Elly,  51-821.    Convey.,  288,  807, 

309.    (Cit.,  62-366,)    Railr.,  114, 115.    (Cit., 

69-626.)  ^ 

Jessup  V.  Bridge,  11-572.    Chat.  Mortg.,  53, 

75.    (Git.,  15-292.) 
Jessup's  Ex'ra,  Dyer  v.,  11-118. 
Jeore   v.  Perkins,  29-262.    Mech.  Lien,  66. 

Plead.,  729. 
Jewel  V.  Neidy,  61-299.    Att'y,  94,  95. 
Jewell,  Cedar  Rapids  &  M.  R.  R.  Co.  v.,  61- 

410. 

Hewitv.,  59-37. 

V,    Reddington,    57-92.      Appeal,     15. 

Notice,  28. 
Jewett,  Davis  v.,  8  G.  Gr.,  226. 

Dawson  v.,  4  G.  Gr.,  157. 

Hart  v.,  11-276. 

v.,  17-234. 

V.  Home  Ins.   Co.,  29-562.    Insurance, 


152,  158. 

—  Huntington  v.,  25-249. 

—  Israel  v.,  29-475. 

—  V.  Israel,  85-261.    Highways,  85. 

—  V.  Lyon,  8  G.  Gr.,  577.    Bills  &  N.,  458. 
(Cit,  82-186.) 

—  V.  McLelland,  8  G.  Gr.,  568.    J.  P.,  122. 

—  V.    MiUer,    12-85.    Appeal,   297.    (Cit., 
15-90 ;  81-259 ;  85-882.)    Venue,  68. 

—  Rowley  v.,  56-492. 

—  V.    Smart,    11^05,    Appeal,    507.     In- 
structions, 242.    (Cit.,  22-892;  38-619.) 

—  V.   Squires,   30-92.    Appeal,  67.    (Cit., 


34-189;  41-149.) 

—  V.  Wanshura,  4^574.    Dam.,   84,    87. 


Intox.  Liq.,  15,  76,  153,  175,  176.     (Cit.,  47- 

554,    560;    5^-370;    55-167;    57-421,    488. 

Expl.,  48-584.) 
Jimeson,  Rook  v.,  67-202. 
Jiska  V.   Ringgold    County,    57-680.    Tax., 

205.    (Cit.,  66-44.) 
Joaquin,  State  v.,  48-131. 
John,  Farr  v.,  28-286. 
Johnagen,  State  v.,  58-250. 
Johns    v.    Bailey,    45-241.    Contracts,    812. 

(Fol.,  58-677.)    Plead.,  861. 

Beeson  v.,  59-166. 

McMichael  v.,  88-696. 

V.  Orcutt,  9-850.    Venue,  6. 

V.    Pattee,     55-665.     (S.     C,    61-893.) 

Judgts.,  231.    Plead.,  10,  14. 


Johns  V.  Pattee.  61-898.    Appeal,  128,  143. 

(Expl.,  70-492.) 

State  v.,  70-761. 

V.  Thomas,  47-441.    Tax.,  603. 

Johnson,  Alden  v.,  68-124. 

AUyn  v.,  18-604. 

Angell  v.,  51-^25. 

V.  Barker,  67-82.    Est.  of  Dec.,  80. 

V.  Barnes,  60-^1.    Hush.  &  W.,  118. 

Parent  &  Chu,  17. 
V.  Barney,  1-531.    BUls  &  N.,  806,  SS3, 


836.    (at.,  12-476.)    Sales,  16. 

—  V.  Board  of  Supervisors,  61-89.  Certio- 
rari, 2.  (Cit,  61-401.)  Highways,  7,  66. 
(at,  64-303.) 

—  Bradley  v.,  67-614. 

—  V.  Brett,  64-162. 

—  V.  Butler,  1-459.  Appeal,  68.  (at,  1- 
467;  11-137.) 

—  V. ,  2-535.    Attach.,  64.    (at.    6- 


160;  84^-861;  37-644.)    Judgts.,  3,  252,  496. 
(Cit.,  81-400.) 

—  Canaday  v.,  40-587. 

—  V.  Carson,  8  G.  Gr.,  499.    Execu.,  230, 


326,  327.  (Cit,  4  G.  Gr.,  460;  18-148;  22- 
20;  32-307.)  Jurisd.,  197.  Pub.  Lands,  142. 
Stat.,  95. 

—  V.  Chaplin,  28-570.    Plead..  822. 

—  V.  Chase,  80-808.    Tax.,  416,  480,722. 


(Cit,  88-496;  41-178.) 

—  V.  Chicago,  R.  I.  &  P.  R.  Co.,  51-26.  {S. 
C,  58-348.)  Appeal,  808.  (Cit,  68-85.) 
Dam.,  285.  (at,  56-740.)  Ev.,  959,  1172. 
Excep.,  42.    Plead.,  116.    Railr.,  734. 

—  V. ,  65-707.     Railr.,  809. 

—  V. ,  58-848.    Appeal,  460, 478.   Carr., 


188.    New  Tr.,  1.    RaUr.,  788. 

—  V.  ChurchUl,  49-257.    Vendors,  82. 

—  aeghom  v.,  11-292. 

—  V.  Collins,  14-68.    Contracts,  186,  187. 
(at,  30-113;  38-397.) 

—  Conklin  v.,  34-266. 
V.  Dodge,  19-106.    Attach.,  286.    (Cit, 


26-270 ;  81-400 ;  56-36 ;  59-410.)  J.  P. ,  64, 804. 

—  V.  Foster,  68-140.    Mortg.,  328,  887. 

—  V.  Gaylord,  41-362.  Homestead,  255, 256. 

—  Gilson  v.,  4-468. 

—  V.  Harder,  45-677.  Appeal,  (at,  59- 
261.)  Ev.,  86,  672.  (at,  65-326.)  Mortg., 
370.    Vendors,  46,  48. 

—  V.  Harmon,  19-56.  Mortg.,  468,  476,477, 


487,     (Cit,   20-104;  27-266;  82-77;  88-806; 
53-693;  55-256,  264;  62-124,  666.) 


TABLE  OF  CASES. 


83' 


References  are  to  titles  and  sections. 


Johnson,  Hatch  v.,  44-585. 

Helmich  v.,  Mor.,  89. 

Henck  v.,  62-555. 

Holladay  v.,  12-563. 

V.  Hopkins,  19-49.   Lira,  of  Ac,  87,  267. 

(Cit.,  19-248;  20-385,  388,  472;  24-298;  88- 
18;  89-507,  674.)    Spec.  Perf.,  1. 

V.  Johnson,  52-586.   Con\ey.,  120.    Ev., 

10«56.    (Cit.,  54-601 ;  67-258.) 

Keystone  Mfg.  Co.  v.,  50-142. 

V.  Kjiapp,  36-616.    Stat  of  Fr.,  85,  49. 

(Cit,  89-413;  42-119;  55-780;  60-182.) 

V.   Lyon,   14-481.    Equity,   189.    (Cit., 

15-218;  16-313;  84-519.) 

Mcaare  v.,  56-620. 

McDonald  t.,  48-72. 

McGowan  v.,  88-604. 

V.  McGrew,  11-151.  Assignt.,  68.  Fi-aud. 


Conv.,  26.    (at.,  14r-14;  21-585.) 

—  V. ,  42-555.    Plead.,  846.    Vendors, 

174,  196,  214.    (at.,  44-662;  45-66;  61-499. 
Dist.,  56-^6.) 

V.  Mantz,  69-710.    Appeal,  311.    Courts, 


166,  178.  Default,  82.  Partnership,  219. 
Plead.,  488. 

—  V.  Mayne,  4-180.  Trusts,  56.  Wills,  82, 
126,  126.  (Cit,  5-148;  62-841.  Dist,  47- 
610.) 

—  V.  Miller,  68-529.    Consp.,  4.    Crim.  L., 


848.   Ev.,  257.   Instructions,  151,  208.   Mai. 

Pros.,  6,  9,  10,  20,  29,  30. 

—  V. ,  69-562.    Appeal,  170.    Ev.,  843, 


344.    Instructions,  152.    Mai.  Pros.,  18, 18, 
42,43. 

—  V.  Monell,  18-800.  Mortg,,  198,  827. 
(at,  18-805;  20-62;  29-294;  34-884;  47- 
569 ;  58-679 ;  5^148 ;  67-727 ;  68-141.  Qual. , 
21-42.)    Orig.Not,88. 

—  Morss  v.,  88-480. 

—  V.  Moser,  66-636.    Homestead,  16. 

—  Murphy  v.,  45-57. 

—  V.  Nordyke,  35-251.    Mortg.,  182. 

—  V.  Owen,  88-512.    Negl.,  62. 

—  Parsons  v.,  66-455. 

—  V.  Patten,  4  G.  Gr.,  68. 

—  Patterson  v.,  59-897. 

—  V.  Pennell,  67-669.  Fraud.  CJonv.,  229. 
Plead.,  479. 

—  Pharo  v.,  15-560. 

—  Poole  v.,  62-611. 

—  Preston  v.,  65-285. 

—  Reinhart  v.,  62-155. 

—  v.  Ryan,  10-588. 


Johnson    v.    Semple,    81-49.     Appeal,  214. 

(at,    55-786.     Dist.,   4I!k156.)    Att'y,   72. 

Const  L,,  187, 188.    Interest   (at,  88-827.) 

V.  Shank,  67-115.    Landl.  &  T.,  82,  88. 

I%awler  v.,  51^-472. 

Shelton  v.,  40-84. 

Shepardflon  v.,  60-239. 

V.  Smith,  Mor.,  105.    Partnership,  129. 

V. ,  89-549.    Interest,  46. 

Smith  v.,  46-308. 

V.  State,  4  G.  Gr.,  66.    Crim.  L.,  1476. 

State  v.,  2-649. 

v.;&-525. 

v.,  19-280. 

v.,  26-407. 

v.,  49-141. 

v.,  61-604. 

v.,  69-628. 

Stockdale  v.,  14-178. 

Strawser  v.,  2  G.  Gr.,  878. 

V.  Tantlinger,  81-500.     Convey.,    194, 

195.    (at,  52-64.)    Plead.,  741. 
V.  Thornton,  64^144.    Pub.  Lands,  96. 


Vendors,  141,  218.    (Cit,  54-666.) 

—  V.  Tillson,  86-89.    Negl.,  96. 

—  Timmons  v.,  15-28. 

—  Todd  v.,  51-192. 

—  Tolman  v.,  48-127. 

—  V.  Tostevin,  60-46.   Appear.,  80.  Plead., 
298.     Venue,  45. 

—  V.  Triggs,  4  G.  Gr.,  97.    Tender,  6,  89, 


41.  (Cit,  5-463;  11-31,  244;  14-115,  522; 
19-86 ;  24-282 :  80-231 ;  86-588 ;  87-178, 425 ; 
68-674.) 

—  V.  United  States,  Mor.,  423.  Appeal. 
(Cit.,  1-122.) 

—  V.  Walter,  60-815.  Convey.,  298.  Mortg., 


192,  208,  228,  286. 

—  Warner  v.,  65-126. 

—  V.Williams,  8  G.  Gr.,  97.  Att'y,  90. 
Divorce,  90.  Husb.  &  W.,  72.  (Cit,  88- 
169.) 

—  Wilson  v.,  1  G.  Gr.,  147. 


Johnson  (>>unty,  Baker  v.,  88-161. 

v.,  87-186. 

v.,  48-645. 

Brown  v.,  1  G.  Gr.,  486. 

Donnelly  v.,  7-419. 

v.  Hughes,  12-860.    Man.  Corp.,  944. 

Myers  v.",  14r-47. 

V.  Porter,  4  G.  Gr.,  79.    Crim.  L.,  1785. 

Riggs  v.,  6  Wall.,  166. 

Ring  v.,  6-265. 


838 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Johnson  County  v.  Rugg,  18-187.  Husb.  & 
W.,  1H9.  (Cit,  18-9;  28-403;  26-806,  477; 
69-848.) 

Whitaker  v.,  12-595. 

Whittaker  v.,  10-161. 

Johnson  County  Savings  Bank,  Remley  v., 
52-575. 

Johnston  v.  Belden,  49-801.  Judgts.,  448. 
(Cit.,  52-191.)  Lim.  of  Ac,  244.  Surety- 
ship, 127,  128,  181,  142,  148.  (Cit.,  52-25; 
58-54;  58-28;  64r48.) 

V.Browne,  87-200.     Bailm.,  8.     (Cit, 

40-551;  42-42.  Dist,  45-626  ;*  51t-90  ;  58- 
188;  61-652.)  Sales.  (Cit.,  44^156.  Dist., 
61-90.) 

-i—  V.  Chicago,  M.  &  St.  P.  R.  Co.,  58-587. 


In  June,  136. 

—  T.  Johnston,  19-74.     Gifts,  4.    Refer- 


ence, 29,  31. 

—  V. ,  86-608.    Est.  of  Dec.,  182, 188. 

Dist.,  54-355. 

—  Madison  County  v.,  51-152. 

—  Russell  v.,  67-279. 

—  Stewart  v.,  44-486. 


Johnston  Harvester   Co.  v.  Cibula,  62-697. 

Fraud.  Conv.,  42. 
Joliet  Iron,  etc.,  Co.  v.  Chicago,  C.  &  W.  R. 

Co.,  50-455.    Appeal,    1032.      Excep.,    7. 
•    (Cit.,  6^-511.    Dist.,  419.) 
V.  ,  51-300.    Equity,  21.    Plead., 

826. 
Jolly  V.  Jolly,  1-9.    Divorce,  109.    (Cit.,  4- 

515;  26-376;  86-196;  59-831.) 

State  v.,  7-15. 

Jonason,  Beasonv.,  14-899. 
Jones,  Alexander  v.,  64-207. 

V.  Alley,  4  G.  Gr.,  181.    Ev.,  758. 

V.  Bamford,  21-217.   Agency,  158.   (Cit, 

49-389 ;  55-696 ;  68-265.)    Notice,  17. 

V.  Benton,  4  G.  Gr.,  40.    Officers,  168. 

T.    Berkshire,    15-248.    Ackgt.,    2,   80. 


(Fol.,  25-98.  Cit,  26-347,  500;  45-64.  Dist, 
49-541.) 

—  V.  BerryhUl,  25-289.  BUls  &  N.,  126, 
240.  (Cit.,  80-174.)  Contracts,  262.  In- 
terest, 41.    Plead.,  802, 

—  Berry  hill  v„  85-335. 

—  Boone  County  v.,  54-699, 
v.,  58-378. 

—  V.  Brandt,  59-332.  Estop.,  68,  67. 
Fraud.  Conv.,  61,  108.  Homestead,  93. 
Husb.  &  W.,  36,  89.    Plead,,  460. 

—  Bretney  v.,  1  G.  Gr.,  866, 


Jones  V.  Brown,  64r-74.  (8.  C,  56-668.) 
Arbitr.,  62,  68.  Officers,  145,  158, 154, 156. 
(at,  55-884;  56-384;  64-132.) 

V.  Bi-unskm,  18-129.    Plead.,  662.  (Cit, 

2&-222;  30-400;  82-119.) 

Campbell  v.,  29-600. 

v.,  40-691. 

V.  Chicago  &  N.  W.  R.  Co.,  86-68.  Ap- 
peal, 51.  (Cit,  70-883.)  Venue,  129.  (FoL, 
51-224.  Cit ,  86-558 ;  46-159 ;  56-711.  Dist. , 
58-657.) 

V.  Clark,  28-598. 

V. ,  31-497.    Plead.,  829.    (Cit,  37- 

691 ;  47-183 ;  67-629 ;  68-548.) 

T. ,84-690.    Plead.  (Cit,  44-302.) 

V. ,87-586.     Appeal,  817.    (Cit,  41- 


692;  52-513.)    Conversion.     (Cit,  57-576.) 
Ev.,  171.    Judgts.,  528. 

—  Clarke  v. ,  49-474. 

—  Coon  v.,  10-181. 
V.  Crosthwaite,  17-898.    Suretyship,  5. 


(Cit,  17-432,  518:  1&-9,  85,  138,  208;  19- 
135, 283, 461 ;  21-688 ;  28-408 ;  24-312 ;  26-806, 
477,  682;  27-346,  589;  86-166,  446;  51-648, 
645.     Dist,  22-489.) 
—  V.    Currier,    66-588.      Homestead,    61. 


Prac.,  260. 

—  V.  Des  Moines,  48-209.    Convey.,  208. 
(Cit,  59-41.)    Est  of  Dec.,  806. 

—  V.  Donahoo,  Mor.,  493. 

—  Elliott  v.,  47-124. 

—  V.  Farris,  70-789.    Convey.,  40.    Fraud. 


Conv.,  155. 

—  Farwell  v.,  68-816. 

—  Fear  v.,  6-169. 

—  V.  Fennimore,  1  G.  Gr.,  184.  Appeal, 
486.  (Cit.,  2  G.  Gr.,  264 ;  1-422,  521 ;  8-192 ; 
7-4;  15-90;  25-148.)    Pay.  &  Disch.,  49. 

—  V.  Fields,  57-817.    Bonds,  14. 

—  Fromme  v.,  13-474. 

—  V.  Galena  4&  C.  U.  R.  Co.,  16-6.    Const. 


L.,  333.    (Cit,  20-344.)    Railr.,  877.    (Fol., 
58-632.    Cit,  17-462;  20-221;  21-105.) 

—  V.  Glass,  48-346.  Husb.  &  W.,  99.  (Cit., 
65-182;  66-699.) 

—  V.  Graves,  20-696. 

-^v, ,21-474.    Real  Prop.,  184.    (Cit, 


23-236.) 

—  Hampton  v.,  68-817. 

—  V.  Hartsock,  42-147.  Actions,  21.  Ezecu., 
482.  Mech.  Lien,  186.  (Cit,  55-702;  61- 
466;  62-124.    Dist,    62-436.)    Tender,   14. 

—  Hedges  v.,  68-678, 


TABLE  OF  CASES. 


839 


References  are  to  titles  and  seotions. 


Jones    V.    Hetherington,    45-681.      Fraud. 

Conv.,  19.     (Cit.,  5&-279;  68-439.     Dist., 

59-205.) 
V.    Hockman,    13-101.      Excep.,    138. 

rDist.,    54-198;    60-98.)     Real   Prop.,    21. 

(Cit.,   14-424:  28-514;  25-180;  30-487,499; 

34-149;  57-212;  68-^09.) 

V.  Hopkins,  32-503.    £v.,  28,  58, 91, 158, 


608.    (Cit.,  5^-382.) 

—  How  v.,  60-70. 

—  Howe  v.,  57-130. 
v.,  66-156. 


—  Indianola  v.,  2^283. 

—  Ingle  v.,  48-286. 

—  V.  Ireland,  4-63.    Alt.  of  Inst.,  37,  38. 
(at.,  7-144;  35-508.)  Prac.,  347, 250.    (Cit., 

15-463;  18-280.) 

—  V.  Jones,  18-276.    Default,  29.    Equity, 


288.    Judgts,,  563.  ^  (Cit.,  15-497;  21-497; 

23-231.) 

—  V. ,  19-236.    Appeal,  530.    (Cit.,  28- 


593;  33-696.)  Husb.  &  W.,  57,  83.  (at., 
19-495;  21-514,  583;  26-582;  36-151,  313; 
37-43;  46-527.) 

—  V. ,  20-388.  Ev.,  108.  Guardianship, 

13.  Mortg.,  18. 

—  V. ,  46-466.    Contracts,  148.  Est.  of 


Deo.,  270.    Guardianship,  2.    Minors,   19. 
(Cit.,  55-669;  5^-681.) 

—  V. ,  47-337.  Contracts,  150.    Est.  of 

Dec.,  398,  397. 

—  Latimer  v.,  55-503. 

—  V.  Leech,  46-186.     Att'y,  31.    (at,  61- 


482.)    Judgts.,  181. 

—  V.  Leonard,  50-106.    CVim.  L.,  805-807. 
Habeas  Corpus,  10. 

—  V.  Levi,  25-599. 

—  Lucas  v.,  44-298. 

—  Madera  v.,  Mor.,  204. 

—  V.  Mahaska  County  Coal  Co.,  47-35. 


Railr.,  185,  265.    (at,  58-728;  61-641 ;  68- 
33.) 

—  V.  Marcy,  49-188.    Ev.,    1856.    Plead., 

CkAA 

—  V.  Marshall,  56-739.    Dam.,  285.    (Cit., 
68-429.)   Plead.,  117, 118, 659.    (Cit,  70-45.) 

—  Martin  v.,  15-240. 

—  V.  Middleton,  29-188.    Bills  &  N.,  192. 
(at,  83-850;  88-93.) 

—  V.  Mullinix,    25-198.     Tender,    5,    34. 
(Cit,  37-425.) 

—  Nolan  v.,  58-887. 

—  Palmer  v.,  49-405. 


Jones  v.  Peasley,  8  G.  Gr.,  52.    Attach.,  173. 

(Cit,  8-363;  12-82;  16-237.) 

Pelton  v.,  Mor.,  491. 

Pennington  v.,  57-37. 

Perkins  v.,  55-211. 

v.,  62-345. 

Peters  v.,  35-512. 

Prosser  v.,  41-674. 

Reeves  v.,  4  G.  Gr.,  296. 

Ricordv.,38-26. 

Roberts  v.,  30-625. 

V.  Sarchett,  61-520.    Suretyship,  61, 116. 

V.Smith,  6-229.      Convey.,   111.     Ev., 

937,  956. 976.    (Cit.,  20-587 ;  60-888 ;  68-195.) 

V.  State,  1-395.    Stat,  72.    (Cit,  80-197.) 

State  v.,  10-206. 

v.,  18-269. 

v.,  33-9. 

T.,  52-150. 

v.,  64-849. 

v.,  70-505. 


State  ex  rel.  v.,  10-05. 

v.,  11-11. 

V.  Swan,   21-181.    Mech.  Lien,  7,  8,  95, 

116.     (Fol.,   46-413.     Cit,   28-467;   85-26, 

373;  51-185.) 

Sweezy  v.,  65-272. 

v.  Taylor,  1  G.  Gr.,  484. 

Tegeler  v.,  38-284. 

Thornton  v.,  47-397. 

V.  Tidrick,  3-212. 

V.  Tiffin,  24-190.    Tax.,  191.    (Dist.,  28- 

297,  583.) 

Todd  v.,  22-146. 

V.  Trustees,  26-584. 

V.  Turck,  83-346.    Agency,  35.    Chat 

Mortg.,  158. 

Washington  County  v.,  45-260. 

V.  WeLsing.  52-220.    Tax.,  285,  288,  433. 

White  v.,  67-241. 

Wakie  v..  Mor.,  97. 

V.  Wilson,   11-160.    Bills   &    N.,  268. 

Parties,  163. 

Young  v.,  8-219. 

Jones  CJounty,  Gawley  v.,  60-159. 

V.  Linn  County,  68-63.    Crim.  L.,  1740- 

1742,  1747,  1754. 
V.  Sales,  25-25.   Intox.  Liq.,  48.   Plead., 

96. 

Saum  v.,  1  G.  Gr.,  165. 

Jones,  etc.,  Lumber  Co.  v.  Boggs,  6S-589. 

Appear,  38.    Mech.  Lien,  145.    Orig,  Not, 

80.    (at,  67-196.) 


840 


TABLE  OF  CASES. 


Ref  erenoeB  are  to  titles  and  sectioiiB. 


Jones,  etc.,  Lumber  Co.  t.  Murphy,  64-165. 
Mech.  Lien,  49,  71,  82. 

Jordan,  In  re,  39-894.    Crim.  L.,  1718,  1720, 
1722. 

V.Brown,  56-281.    Estop.,  46.    Plead., 

157.    Real  Prop.,  99.    Tax.,  691,  692. 

V.  Circuit  Court,  69-177.     Contempt,  11, 

12,  22,  28,  25,  33.  Courts,  174.  Crim.  L., 
1325.  Ev.,  586.  557.  Injunc,  118,  177, 
178.     Intox.  Liq.,  149.     Stat.,  93. 

V.  Henderson,  19-565.    Appeal,  50.    Ev. 


(at.,  19-567;  29-145.) 

V.  Eavanaugb,  63-153.    Contracts,  190. 


(Cit,  64r^f66;  65-581;  66-114.)  Excep.,  15. 
Parties,  89.  (Cit,  70-520.)  Plead.,  949. 
Venue,  28,  29. 

V.  Lendrum,  55-478.    Chat.  Mortg.,  76. 


Sales,  100. 

—  V.  Osceola  County,  59-388.     Att'y,  114. 
Dist.  Att'y,  5.     Mun.  Corp.,  816. 

—  V.  Ping.  32-64.    Parties,  208.     (Cit.,  66- 
482.)    Real  Prop.,  142. 

V.  Quick,   11-9.    Appeal,  660.    Excep., 


95.    J.  P.,  96. 

—  V.Smith,   80-500.     Mortg.,   281.    (Cit., 
35-210.) 

—  State  v.,  39-887. 
v.,  6^-506. 

V.  State  Ins.   Co.,   64-216.    Contracts, 


493,  494.     Insurance?,  139,   140.     (Cit.,  65- 
317;  68-742.) 

V.  Stephenson,  17-514.    Fraud.  Conv., 


144. 


80. 


V.  Walker,  52-647.    (S.  C,  56-686.) 

V.  ,  56-686.    J.  P.,  320,  321.   Plead., 

—  V.  Wimer,  45^5.  Appeal,  817,  1009. 
(Cit.,  52-518.)  Const.  L.,  107.  Vendors, 
174,  184,  199.     (Cit.,  61-499.) 

V.  Wmser,  48-180.     Appeal,  1105,  1108. 


(at.,  62-656.) 
Jordan  v.  Hayne,  36-9.  Certiorari,  28,  29,  54. 

(Cit,  57-260;  61-336.)    Railr.,  12,  13. 
Joseph  V.  McGill,  52-127.    Fraud.  Conv.,  202. 

Injunc,  88, 135.     Notice,  93. 
Jourdan  v.  Reed,  1-185.    Appeal,  482,   522. 

Bailm.,  35.     New  Tr.,  16.     (Cit.,  8-192;  5- 

404;  7-4,  91;  9-368;  11-402;  12-68;  13-601; 

14-368 ;  81-421, 478 ;  33-401 ;  37-323 ;  89-438.) 
Journell  v.  Leighton,  49-601.     Est.  of  Dec, 

418.     (Cit,  50-246.) 
Journey  v.  Dickerson,  21-308.     Orig.   Not., 

8,  103,  104. 


Joy  V.  Huit,  81-32.    Prac.,  287. 

V.  Robinson,  15-^98. 

Waide  v.,  45-282. 

Joyce  V.  Miller,  59-761.    Attach.,  215. 

MitcheU  v.,  69-121. 

Judah  V.  Stephenson,  10-498.     Jurisd.,  182. 

(Cit.,  81-400.) 
Judd  V.  Anderson,  51-845.    Ev.,  808.    Tax., 

728,748.    (Cit,  57-324.) 
V.  Day,  50-247.    Costs,  19, 24,  82.    (Cit., 

62-201.) 
Duflfees  v.,  4a-266. 


—  V.  Ferguson,  8(^-397. 

—  Hatch  v.,  2a-499. 
v.,  2^96. 

—  V.  Hatch,  81-491.    Injunc,  188.    (at., 
62-509;  69-388.)  • 

—  Knight  v.,  84^488. 
V.  Mosely,  80-423.    Est.  of  Dec,  105. 


Orig.    Not,   147.    Parties,    285.    Stat   of 

Fr.,  66.    (at.  86-184.) 
Jugenheimer,  Sterling  v.,  69-210. 

Welch  v.,  56-11. 

Julien,  McCoy  v.,  15-371. 

State  v.,  48-445. 

Julien   Gas   light   Co.  v.   Hurley,  11-320. 

Mech.  Lien,  149.    (at,  20-46;  2&-801.) 
Junkerman,  Schuenfeldt  v.,  20  Fed.  Rep., 

357. 
Jungk  V.  Jungk,  5-541.    Ev.    (at.,  18-18.) 

Divoixje,  124,  182.    (at.,  86-196.) 
Juppiers,  Chamberlain  v.,  11-^18. 
Jury  V.  Day,  54-578.    Tax.,  505,  506. 
Justice,  Van  Guilder  v.,  56-669. 
Kabrich,  State  v.,  89-277. 
Kadetska,  Leightman  v.,  58-^76. 
Kadmus,  Descelles  v.,  8-51. 
Kaeiser  v.  Illinois  Cent.  R.  Co.,  6  McCrary, 

496.    Const  L.,  262.    Courts,  118.    Railr., 

715. 
Kahle,  Niles  v,,  48-708. 
Kahler  v.  Hanson,  5&-698.     Chat.   Mortg., 

65.    Suretyship,  96. 
Kaiser   v.    Kellar,    21-95.      Receivers,    52. 

(Cit.,  54-207.) 
V.   Lawrence    Savings    Bank,    56-104. 

Corp.,  159,  172,  173. 

V.  Lembeck,  55-244.    Mortg.,  133. 

V.  Seaton,   62>468.      Execu.,   148,    207. 


Homestead,  128,  220.    (at .  68-642. )  RaiU*. , 
208.    Stat.,  67. 

—  V.  Waggoner,  59-46.    Fraud.  Conv.,  29. 
Judgts.,  251.    Notice,  100. 


TABLE  OF  CASES. 


841 


Referenoes  are  to  titles  and  sections. 


Kalbach,  McWilliams  v.,  55-110. 

Kainmer,  Sweazy  v.,  51-642. 

Kane,  Foley  v.,  59-64. 

V.  Mink,  64-84.    Ezecu.,  846.    Landl.  & 

T.,  21,  77. 
Kanke  v.  Herrum,  48-276.  Costs,  25.  Judgts., 

146. 
Kansas  City,  C.  B.  &  St.  J.  R.  Co.,  Fritz  v., 

61-S28. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  Carter  v., 

66-287. 

Council  BluflFs  v.,  45-888. 

Frazier  v.,  48-571. 

Keyser  v.,  56-440.   . 

v.,  61-175. 

KUne  v.,  50-666. 

Kyser  v.,  56-207. 

McLenon  v.,  6^-820. 

Meade  v..  45-^00. 

Smith  v.,  58-622. 

State  v.,  45-189. 

Kansas  aty,  St.  L.  &  N.  R.  Co.,  aai'k  v.,  55- 

455. 
Kansz  v.  Ryan,  51-282.  Abortion,  1.   Parent 

&  Ch.,  24. 
Kappes,  Evans  v.,  10-586. 
Karmuller  v.  Krotz,  18-852.    Easem't,  2,  8, 

19.     (at.,   28-589;  24r-61;  29-160;  .80-390; 

38-479.) 
Kamey  v.   Paisley,    18-89.    Const.  L.,  95. 

Dam. ,  128.    Ev. ,  993, 1022, 1098.    (Fol. ,  54- 

86.     Cit.,   14-876;  18-387;  84-349;  70-554. 

Expl,,  18-316.)    Slander  &  L.,  70. 
Karr  v.  Stivers,  34r-128.    Est.  of  Dec.,  201. 

Ev.,  808,  804,  810,  828.     (Cit.,  55-489.) 
Karrick,  Levi  v.,  8-150. 

v.,  18-844. 

v.,  15-444. 

V.  Pratt's  Ex'rs,  4  G.  Gr.,  144.    Est.  of 

Dec.,  28,  iOO. 
Karver,  State  v.,  65-58. 
Kassing,  Bosch  v.,  64r^l2. 
Kaster  v.  Pease,  42-488.    Execu.,  102.    Par- 
ties, 204.    Replevin,  87.    (Fol.,  48-263;  58- 

287.    Cit.,  48-598;  58-44;  54-680.) 

V.  Piei-son,  27-90.    Est.  of  Dec.,  85. 

State  v.,  35-221. 

Kathron,  Phelps  v.,  80-281. 

Kauffman,  Durantv.,  34-194. 

V.  Harstock,  81-472.     Stat,  of  Fr.,  29, 


30. 


V.  Jacobs,  4&-482.    Garnishment,  71. 


Kaufman,  State  v.,  51-578. 


Kaufman,  State  v.,  59-278. 
Kavanagh,  Bradley  v.,  12-278. 

Huggins  v.,  52-868. 

MitcheU  v.,  88-286. 

Wells  v.,  70-519. 

Kavanaugh,  Bower  v. ,,62-757. 

Childers  v.,  41-699. 

Jordan  v.,   63-152. 

Keach,  Leach  v.,  7-282. 

Kearney  v.  Ferguson,  50-72.    Appeal,  752, 

781,799.    (Cit,  59-630.) 
v.  Fitzgerald,  48-580.    Instructions,  164. 

Intox.  Liq. ,  152, 184.    (Cit. ,  48-577 ;  54-642 ; 

57-488.     Dist.,  48-692.)    Plead.,  154. 
Keams  v.  Chicago,  M.  &  St.  P.  R.  Co.,  66- 

599.    Raik.,  500,  684. 

Perry  v.,  13-174. 

Keas  V.  Bums,  28-286.    Real  Prop.,  170. 

Bums  v.,  20-16. 

v.,  21-257. 

Keater    v.    Hock,    11-586.    (S.    C,    16-23.) 

Bills  &N.,  190. 
V. ,  16-28.    Judgts.,  298.    (Cit.,  48- 

402.) 
Keck  V.  Board  of  Supervisors,  37-547.  Certio- 
rari, 80.    Tax.,  217,  286.    (Expl.,  42-627.) 
Keech  v.  Cowles,  34r-259.    Ev.,  1090. 
Keeder  v.  Murphy,  48-418.    Fraud.  Conv., 

43,  68.    (Cit,  58-60,  668;  59-684.) 
Keefe  v.  Vogle,  86-87.    Bills  &  N.,  95. 
Keegan  v.  Malone's  Estate,  62-208.    Appeal, 

806.    Contracts,  79. 

V.  Williams,  22-878.    Spec.  Perf.,  74. 

Keeler,  Chandler  v.,  46-^96. 

State  v.,  28-551. 

Stein  v.,  4  G.  Gr.,  86. 

Keeline  v.  Council  Bluffs,  62-450.    Actions, 

10.    Jui-isd.,26. 
Keen  V.  Beckman,  66-672.   Bailm.,  1.   Banks, 

5.    Ev.,  782. 

Dmmb  v.,  47-485. 

Keenan,  Dalhoff  v.,  66-679. 

V.  Dubuque  Mut.  F.  Ins.  Co.,  18-875. 

Ins.    (at.,  17-192.)    Notice,  22.    (Cit.,  17- 

187.) 
V.  Missouri  State  Mut.  Ins.  Co.,  12-126. 

Agency,  87.     Instructions,  42.    (Cit.,  32- 

178.)    Insurance,  185,  166,  176,  177.    (Cit., 

18-881 ;  26-53,  58,  65 ;  27-207 ;  35-584.    Dist. , 

70-829.) 

Mullany  v.,  10-224. 

V.  Chilis,  4  G.  Gr.,  416.    Ev.,  955.  (Cit, 


6-234.) 


842 


TABLE  OF  CASES. 


Bef erenoes  are  to  titlss  and  sections. 


Keenan  v.  Leas,  14-464.    Ev.,  W2.    Officera, 

73.     (Cit.,  23-99.) 
V.  Lyon,  10-546.    Default,   18.    Plead., 

478,  828.    (Cit.,  17-168.) 
V. ,  21-277.     CourtB,  188.    Judgts., 

178,  175. 
Keep,  Davidson  v.,  61-218. 
Keesecher,  Bowers  v.,  9-422. 
v.,  14-801. 


Sage  v.,  Mor.,  388. 


Kegan,  State  v.,  62-106. 

Kegler,  Cole  v.,  64-59. 

KeQer,  Chandler  v..  44-871, 

Keilmejer,  Berrybill  v.,  88-20. 

Keine  y.  dinger,  43-684. 

Keisel,  Chicago,  D.  &  M.  R.  Co.  v.,  43-89. 

Keister,  Brooks  t.,  45-803. 

Lee  v.,  11-480. 

Keith,  Chandler  v.,  42-99. 

Davis  v.,  23-419. 

Robinson  v.,  25-321. 

Keithler,  Wright  v.,  7-92. 

V.  State,  4  G.  Gr.,  291.    Crim.  L.,  836, 

848.    (Dist.,  10-509.) 
Kelgore,  OUeman  v.,  52-38. 
Kellam  v.  McAlpine,  63-251.    Appeal,  868. 
Kellar,  Burlington  v.,  18-59. 

Kaiser  v.,  21-95. 

Kelleher  v.  Keokuk,  60-473.    Appeal,  235, 

251,  267.    Ev.,  361.    Excep.,  28.    (Cit.,  66- 

515.)    Words  &Phr.,  40. 
Keller   v.    Bare,    62-468.     Highways,    157. 

Plead,  847. 
V.  Jackson,  68-629.    Appeal,  195,    Ev., 

165.    Lim.  of  Ac,  121, 129. 
V.  KiUion,  9-329.    Appeal,  663.   Courts, 

197. 

Lorieux  v.,  5-196. 

V.  Tracy,  11-530.    Mech.  Lien,  141.  Par- 


ties, 96,  180,  131.    (Cit,  64-223.) 
Kelley  v.  Briggs,  58-832.    Injunc,  110,  139. 
V.  Central  R.  of  Iowa,  5  McCrary,  653. 

Dam.,  228. 

Collamer  v.,  12-319. 

Davenport  v.,  7-102. 

Davis  v.,  14-523. 

V.  Donnelly,  29-70.    Attach.,  56. 

Independent  Dist.  v.,  55-568. 

Knight  v.,  10-104. 

McClung  v.,  21-508. 

v.  Mann,  56-«25.    Est.  of  Dec.,  34,  37, 

469,  470.    (Cit,  65-481.)    Insurance,  277. 

(Cit.,  68-32.    Dist,  56-«21.) 


Kelley,  Turner  v.,  10-578. 

White  v.,  28-275. 

Winne  v.,  34-339. 

Kellog  V.  Gutchens,  62-^>02. 

Kellogg  V.  Aherin,  4S-299.     Fraud.  Conv., 

18,  208.    Plead.,  680. 

V.  Decatur  Ck>unty,  38-^524.  Ezecu.,  287. 

V.  Prazier,  40-^502.     Ev.,  846.    Mortg., 

4.    Notice,  114.    (Cit,  62-534.) 
v.  Groves,  53-396.     J.  P.,  309,    LandL 


&  T.,  81. 

—  Hendrick  v.,  8G.  Gr.,  216. 

—  V.  Kelsey,  16-388.    Appeal,  1086.    (at, 
20-295;  27-531.)  . 

—  V.  Logan,  3a-688. 

—  Milwaukee,  etc.,  R.  Co.  ▼.,  94  XJ.  S., 


469. 

Olmstead  v.,  47-460. 

V.  Payne,  21-575.    Negl.,  60.    (Cit,  23- 

565.    Dist,  50-675.) 
V.  Central  Iowa  R.  Co.,  68-470.  Actions, 

78.    Carr.,  141,   142,   149.     (Cit,  69-498.) 

Est.  of  Dec.,  414.    Instructions,  14.    Lim. 

of  Ac,  223. 
Kelly  V.  Bums,  36-507.    Prac.,  29. 

V.  Cheney,  81-598. 

V.  Ford,  4-140.    Appeal,  401.     Bills  & 

N.,  358,  867.    (at,   5^9  j  12-474;  22-287; 

29-260;  30-385.     Dist,  56-563.) 

V.  GUlespie,  12-55.    Suretyship,  23,  55, 


56.    (Cit,  13-291;  15  164;  16-132;  18-165; 
25-222;  29-451;  64-48.     Dist,  15-68.) 

—  Lutz  v.,  47-307. 

—  Sprout  v.,  87-44. 

—  State  v.,  67-644. 


Kelsey  v.  Furman,  36-614.    Dedication,  42. 

Highways,  29.    (Cit.,  54-169.) 
Kellogg  v.,  16-388. 

V.  Kelsey,  57-883.  Appeal,  908.  Mi- 
nors, 15.  Parties,  233.  Plead.,  499,  500. 
Wills,  78. 

Kennion  v.,  10-443. 

Kelsh  V.  Dyersville,  68-137.    Const.  L,  31, 

32.    Mun.  Corp.,  52. 
Kelso  V.  Ely,   11-501.    Appeal,  221.    (Cit, 

15-607;  17-585.) 

V.   Fitzgerald,    67-266,    Appeal,     294. 

Atfy,  156,    Ev.,  842, 

McKenna  v„  52-727. 

Rice  v.,  57-115. 

Rider  v.,  68-867. 

Keltner  v.  Story  County,  28-36.  Pub.  Lauds, 
151.    (Cit,  43-444;  51-485.) 


TABLE  OF  CASES. 


843 


References  are  to  titles  and  sections. 


Kemerer  v.  Bloom,  65-868.    Chat.  Mortg., 

Kennedy  v.  Delaware  County,  59-128.    Crim. 

141. 

L.,  1789. 

V.  Bournes,  68-172.    Est.   of  Dec,  887. 

V.  Dubuque  &  P.  R.  Co.,  2-521.    Railr., 

£▼.,  1250.     Homestead,  180,  195.    Mortg., 

184.      • 

836. 

V.  Dubuque,  C.  &  M.  R.  Co.,  84-421. 

Kemp,  Allen  v.,  29-452. 

Highways,  9. 

Bates  v.,  12-99. 

Else  v.,  67-876. 

v.,  18-223. 

V.  Gauli,  44r-547. 

V.  CoflSn,  8  G.   Gr.,  190.     Partnership, 

(jrordon  v.,  86-167. 

201,  208,  204.    (Overr.,  14-110.) 

V.  Independent    School    Dist.,  48-189. 

Coffin  v.,  4  G.  Gr.,  119. 

(FoL,  52-78.)    Jurisd.,  137.    Orig.  Not.,  1, 

Foster  v.,  4&-699. 

166.    Parties,  171.    Schools,  50, 108. 

Gregg  v.,  55-751. 

Lewis  v.,  8  G.  Gr.,  57. 

MoGuire  v.,  8  G.  Gr.,  219. 

V.  Lowe,  ft-580.    Judgts..  70.    (Cit.,  14- 

Kempker  v.  Roblyer,  29-274.    Agency,  170. 

71;  16-576.    Dist.,  11-561.) 

Kempmeier,  Wenzel  v.,  58-255. 

Lynch  v.,  42-220. 

Kempsy  v.  Metcalf,  61-820.    Ev.,  781. 

Marshalltown  Bank  v.,  58-357. 

Kempton  v.  State  Tns.  Co.,  62-88.    Insur- 

 Ryan  v.,  62-37. 

ance,  8,  110,  111. 

Savings  Bank  v.,  58-454 

Kendall,  Bicklerv.,  66-708. 

State  v.,  20-872. 

Day  v.,  60-414. 

v.,  20-569. 

V.  ILendall,  42-464.    Bet  of  Dec.,  294, 

v.,  59-759. 

869.    (Cit.,  48-614;  53-17.)    Fraud.  Conv., 

v.,  68-197. 

86,  105. 

T.  Stranahan,  39-205.    Execu.,  885. 

V.   Lucas  County,  26-895.    Appeal,  605. 

Thomas  v. ,  24-897. 

Mun.  Corp.,  903.    (Cit.,  40-218,  897.) 

Kennion  y.  Kelsey,  10-448.    Mortg.,  380. 

Kendig  v.  Knight,  60-29.    Mun.  Corp.,  588, 

Kennison,  Rorr  v.,  8&-896. 

542,544,688.    Words  &  Phr.,  81. 

Kenny  v.  Pool,  47-700. 

V.  Linn,  47-62.    Interest,  51,  105. 

Kent,  Burdick  v.,  52-588. 

V.  Marble,  55-386.    (S.  C,  58-529.)    In- 

 V.  CJoquillard,  67-500.     Appeal,  295. 

terest.  84.    (FoL,  55-747.)    Plead.,  56. 

Moore  v.,  87-20. 

V. ,  58-529.    Courts,  168.    Interest, 

Kentner,  Gammon  v.,  55-508. 

a5, 153.    Judgts.,  72,  92,  99. 

Irons  v.,  51-88. 

Miller  v.,  55-174. 

Kenworth,  Eisfeld  v.,  50-889. 

V.   Overhulser,    58-195.     Appeal,    458, 

Kenyon,  Baxter  v.,  26-608. 

830,849.    Ev.,  851.    Plead.,  487,  926. 

Keokuk,  Bronson  v.,  8  Dillon,  490. 

Shaw  v.,  57-890. 

Oeal  v.,  4  G.  Gr.,  47. 

Kendrick,  Brewster  v.,  17-479. 

Dennison  v.,  45-266. 

V.    Eggleston,    56-128.      Appeal,     788. 

V.  Dressell,  47-597.    Const,  L.,  62,  896. 

Vendors,  190.    (Cit.,  5(^-380;  58-493.) 

Crim.  L.,  1885,  1718.      Mun.  Corp.,  282, 

Martindale  v.,  4  Gk  Gr.,  807. 

778. 

Myers  v.,  18-599. 

Haight  v.,  4r-199. 

Keniston  v.  Hewitt,  48-679.     Certiorari,  44. 

Hanlon  v.,  7-488. 

(Fol.,  53-570.    Cit,  56-70;  62-199;  64-110.) 

V.   Independent  Dist.,    53-852.      Mun. 

Courts,  25. 

Corp.,  709.    (Cit.,  6(^-221.) 

Kennedy,  Abel  v.,  8  G.  Gr.,  47. 

KeUeher  v.,  60-478. 

V.   Bigelow,    43-74.    Tax.,    576.     (Cit., 

V.  Keokuk  N.   L.   Packet  Co.,  45-196. 

65-80.) 

(S.  C,  95  U.  S.,  80.)    Const.  L.,  219,  271,  272, 

Bradley  v.,  2  G.  (3r.,  281. 

890.    Mun.  Corp.,  318,  814,  316,  819,  709. 

Campbell  v.,  84^94. 

Kepple  v.,  61-658. 

V.  Chicago   &   N.  W.  R.  Co.,  68-559. 

Kraft  v.,  14-86. 

Railr.,  682. 

V.  Love,  81-119.    Suretyship,   137-140. 

V.  Cress,  19-42,    Appeal,  88. 

(Cit.,  58-28.) 

8U 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Keokuk,  McGinty  v.,  66-725. 

Kepford,  Georgia  v.,  46-48. 

V.  Merriam,  44-432.    Mandamus,  14. 

Kephart  v.  Batcher,  17-240.    Pay.  &  Disch., 

Packet  Co.  v.,  »5  U.  a,  80. 

86.  37.   (at,  18-209;  2(M48;  88-409;  86-87; 

Rice  v.,  15-679. 

70-410.) 

Runner  v.,  11-548. 

Stansbury  v.,  54-647. 

V.  Scroggs,  89-447.    Mun.  Corp.,  7,  9, 

Kepper,  State  v.,  65-745. 

258,  259,  337.    (Cit.,  67-218.)    Stat,  81,  83. 

Kepple  T.  Keokuk,    61-658.     Mun.   Corp., 

Simpson  v.,  84-568. 

468. 

State  ex  rel.  v.,  9-488. 

Kemdt  v.  Porterfield,  56-412.    Lim.  of  Ac, 

Tackaberry  v.,  82-165. 

194.    Mortg.,  172-174. 

—  Thompson  v.,  61-187. 

E:emR,  Smith  v.,  24-689. 

Williamson  v.,  44-88. 

—  State  v.,  64-806. 

Wolf  v.,  48-129. 

Kerr,  Andei-son  v.,  10-288. 

Keokuk  &  D.  M.  R.  Co.,  Albertson  v.,  48- 

v.,  10-286. 

292. 

Andrews  v.,  49-680. 

Bandy  v.,  49-207. 

Baker  v.,  18-884. 

George  v.,  53-508. 

Fanning  v.,  7-450. 

Hine  v.,  42-^86. 

V.  Hedge,  12-426. 

JeflFrey  v.,  51-489. 

V.  Leighton,  2  G.  Or. ,  196.    Judgts. ,  243. 

v.,  56-546. 

(at.,  17-278.)    Real  Prop.,  61,  129. 

V.  Lindley.  48-11.   Equity,  281.  License, 

Lewis  v.,  17-78. 

8.    Tax.,  875,  876.    (Cit.,  66-298.) 

Overman  v.,  17-486. 

McCoy  v..  44-424. 

Stuart  v.,  Mor.,  240. 

Miller  v.,  63-680. 

V.  Stuart,  Mor.,  483. 

Monahan  v.,  45-528, 

V.  Wright,  62-748. 

O'NeUl  v.,  45-546. 

Kerr's  Adm'r,  Luman  v.,  4  G.  Gr.,  169. 

Tyson  v.,  43-207. 

Kersey,  Herriott  v.,  69-111. 

Warren  v.,  41-484. 

Kershman  v.  Swehla,  62-654.    Appeal,  988, 

Weane  v.,  45-246. 

1009,  1105,  1120. 

White  v.,  52-97. 

V.  Swhela,  69-93.    (S.  C,  62-654.)    Ac- 

Keokuk &  N.  W.  R.  Co.,  BaU  v.,  62-751. 

tions,  74.    £y.,  924. 

Keokuk  County  v.  Alexander,  21-877.     Ap- 

Kervick v.  Mitchell,  68-278.    Appeal,  1131. 

peal,  569.    Plead.,  728. 

Fraud.  Con  v.,  173.    Plead.,  206,  662. 

Estep  v.,  1&-199. 

Kerwer  v.  Allen,  31-578.    Tax.,  601.    (Cit,, 

V.  Howard,  41-11.     Appeal,  351.    Lim. 

36-628;   40-480;   42-366;    4&464;   46-680; 

of  Ac,  288.    Plead.,  276. 

48-706.) 

V. ,  42-29.    Reference,  12,  15,  58. 

Kesee  v.  Chicago  &  N.  W.  R.  Co.,  80-78. 

V. ,  43-354.    Reference,  26. 

Ev.,  1266,  1268.    (at,  69-244.)    Negl.,  140. 

Keokuk  Lumber  Co.,  McGovem  v.,  61-265. 

(Cit.,  87-822;   88-297;  41-196;  47-348;  50- 

Keokuk,  Mt.  P.  &  M.  R.  Co.,  Liddle  v.,  28- 

347;  68-748.    ExpL,  86-124.)    Raihr.,  455, 

378. 

461.    (at.,  60-222.) 

Keokuk,  Mt.  P.  &  N.  R.  Co.,  Stringer  v.,  69- 

Kesler  v.  St.  John,  22-^65.    Garnishment,  43. 

277. 

Kesselmeier,  Decoreh  v.,  46-166. 

Keokuk  N.  L.  Packet  Co.,  Keokuk  v.,  45-196. 

Kefisey  v.  Connell,  68-480.    Tax.,  442,  443, 

Muscatine  v.,  45-185. 

575,  612,  628,  629.    (Cit.,  70-296.) 

v.,  47-850. 

V.    McHenry,    54-187,    Record.    Acts, 

Keokuk  Water  Works,  Daniels  v.,  61-4549. 

129.    (Overr.,  60-286.) 

Keota,  Henkle  v.,  68-384. 

Kessler,  Douglass  v.,  57-68. 

Keota  Bank  v.  Whitson,  47-710. 

Kettering,  Uplinger  v.,  48-48Sb 

Keough  V.  Scott  County,  25-567.    (S.  C,  28- 

Kettleman,  Findlay  v.,  14-178. 

337.)    Bounty,  1. 

Key  y.  Hayden,  18-602.    Default,    (at,  29- 

V.  ,  28-887.    Appeal,  409.    Bounty, 

247.) 

2,  8.     Ev.,  254.     Excep.,  21. 

V.  Isett,  Mor.,  888. 

TABLE  OF  CASES. 


845 


References  are  to  titles  and  sections. 


Key  V.  McCleary,  25-191.  Mort«. ,  50.  (Cit. , 
8&-115;  42-268.) 

Trask  v.,  4  G.  Or.,  872. 

Key  City  Gas  Light  Co.  v.  Munsell,  l»-305. 
Ezecu.,  245.  Injunc,  08.  (Cit.,  21-369; 
66-285.)    Judgts.,  560. 

Keyes,  Bailey  v.,  52-90. 

V.  McNulty,  14-484.     Plead.,  115. 

V.  Mann,  08-560.    Bills  &  N.,  87,  424. 

Vendors,  80. 

V.    Tait,    19-128.    Highways,    17,    61. 

(at,  24-365;  25-283;  29-79;  34-145;  36- 
480 ;  35-97 ;  30-486 ;  39-276 ;  54-169 ;  64-201.) 
Urn.  of  Ac,  270.    (Cit.,  24-293.) 

Keys  V.  Francis,  28-821.  Appeal,  290.  New 
Tr.,  148.    Plead.,  172. 

V.  Hohnes,  11-139.    Ev.,  1010. 

Shields  v.,  24-29a 

Keyser  v.  Trana««  City,  St.  J.  &  C.  B.  R.  Co., 
50-440.  Appeal,  957.  E v.,  1321.  Instruc- 
tions, 108.    Railr.,  404. 

- —  V. ,  61-175.    Appeal,  442. 

Keystone  Mfg.  Co.,  Irions  v.,  61-406. 

V.  Johnson,  50-142,     Ev. ,  276.    (Cit ,  68- 

170.) 

Kibby  v.  Cold,  6a-663. 

V.  Harsh,  61-196.    Mortg.,  68.    Notice, 

'134.    Plead.,  3. 

V.  Kimball,  63-605. 

Wilson  v.,  39-705. 


Kidd  Y.  Wilson,  28-404.    Mech.  Uen,  14, 97. 

(Fol.,  24^19 ;  51-187.    Cit,  50-280,  240.) 
Kiene,  Hintrager  v. ,  02-005. 
V.  Ruff,  1-482.    Slander  &  L.,  40,  47. 

(at,  68-728.) 
Kienne  v.  Anderson,  13-606.    Garnishment, 

113. 
Kier,  Sales  v.,  50-099. 

Taylor  v.,  54-045. 

Kieman  V.  Heaton,  09-130.    Dam.,  94,  188- 

190,  294. 
Kieralff  v.  Adams,  4(^1.    Appeal,  94.    (Cit., 

40-088;  01-54.) 
Kieth  V.  Panlk,  65-200.    Landl.  &  T.,  48. 
Kilboume  v.   Jennings,    38-533.    Ev.,  404, 

405.    Mech.  Lien,  09. 
V. ,  40-473.     Contracts,  503.     Ev. , 

»85.    (Fol.,  03-108.    Dist.,  59-148;  03-84.) 

Instructions,  202.    Prac,  57. 

Laird  v.,  70-«8. 

V.  Lockman,  8-380.    Lim.  of   Ac,  24 


Kilboume,  Mcintosh  v.,  37-420. 
Kilbride  v.  Munn,  55-445.    Execu.,  372. 
Kilburn  v.  Mullen,  21^498.     Const  L.,  90. 

Crim.  Con.,  11,  12.    Ev.,  1110,    1117,  1146. 

Excep.,  25.    Marriage,   9.     (Cit.,  09-488.) 

New  Tr. ,  135.     (Cit ,  3^-307 ;  45-130.) 
Kilgore,  Porter  v.,  32-879. 
KiUen,  Armstrong  v.,  70-51. 
Killian  v.  Greene,  05-401.    Equity,  148. 
Killion,  Keller  v.,  9-329. 
Kimball  v.  Bryan,  50-032.    Bills  &  N.,  190. 

Contin.,24.    Ev.,  708.   Plead.,  273,  351,418. 

Griggs  V. ,  42-512. 

Hodges  v.,  49-577. 

Kibby  v.,  08-005. 

V.  Monarch  Ins.  Co.,  70-518,     Instruo- 

tions,  182.    Insurance,  128,  182. 

Rockwell  v.,  11-524. 

State  v.,  23-531. 

v..  29-207. 

v.  Wilson,  59-038.    Homestead,  08, 108. 

Kimball  Co.,  Daly  v.,  07-182. 

Kimbark,  Haight  v.,  51-13. 

Kimble  v.  Riggin,  2  G.  Gr.,  245.     Jurisd., 

41.    J.  P.,  .149,  257.     (Cit,  7-25;  10-390. 

Dist,  1-154*;  19-«4.) 
KimbreU,  McDaneld  v.,  3  G.  Gr.,  335. 
Kimmans  v.  Chandler,  13-327.    Vendors,  48. 
KimmeU,  SneU  v.,  8-281. 
Eampson  v.   Hunt,  5-340.    County   Court. 

(Cit,  21-300.) 
Kincaid  v.   Hai'din  County,  53-430.    Mun. 

Corp.,  221,  927.    (Cit,  58-403 ;  01-312,  754.) 
Kincell  v.  Feldman,  22-863.    (S.  C,  28-497.) 

Trusts,  38.    (Cit,  32-540.) 
King,  Allison  v.,  21-802. 

v.,  25-50. 

V.  Arnold,  52-712. 

V.  Babcock,  40-090. 

V.  Barber,  01-074.    Excep.,  118.    Part- 


(Cit,     14-424;     19-68;     20-385;    39-507.) 
Plead.,  504.    Real  Prop.,  45. 


nersbip,  35. 

—  Colby  v„  07-458. 

—  Commercial  Bank  v.,  47-04, 

—  Cory  v.,  49-806. 

—  V.  Derby,  51-11.  Appeal,  91.  (at.,  01- 
55.) 

—  GiflFord  v  ,  54-525. 

—  v.  Godfrey,  48-708. 

—  V.  Gottschalk,  21-512.  Bills  &  N.,  152. 
(Cit,  47-487.)  Husb.  &  W..  4.  J.  P.,  99, 
244. 

—  V.  Hampton,  4  G.  Gr.,  401.  Arbitr.,64. 
(Cit;,  20-257.) 


846 


TABLE  OF  CASES. 


Referencee  are  to  titles  and  sections. 


King  V.  Howell,  28-65. 

Kinney,  King  v.,  8-^21. 

V. ,  80-598.    Sales,  183. 

Krogan  v.,  15-242. 

Iowa  Loan  &  Trust  Ck).  v.,  58-598. 

V.  McDermot,  55-674.    0>iitracts,  301, 

v.,  66-322. 

803.    (Cit.,  56-68.    Dist.,  59-190.) 

V.  Iowa  Midland  R.  Co.,  34-458.    Ev., 

Marshall  v.,  1-96. 

473.      (Cit.,    52-288;    63-404.)    Prac,    93. 

v.,  1-580. 

Railr.,  171,  187.    (Cit,  43-85;  63-402,  685.) 

V.  Roe,  70-509.    Anunals,  24.    Const 

V.  King,  40-120.  Guardianship,  80.    Par- 

L., 10. 

ties,  180.    (Cit.,  50-324;   68-683.)    Plead., 

V.    Slattery,  51-368.     Real   Prop.,  94. 

690. 

(Cit,  53-614.    Dist.,  63-304.) 

V.  Kinney,  8-521.    Default,  62.    (Cit., 

State  v.,  89-226. 

9-445.) 

v.,  41-424. 

V.  Lyman,  46-703. 

v.,  44^444. 

V.   Nelson,    36-509.      Contracts,     401. 

Kinnick  v.  Chicago,  R.  L  &  P.  R.  Co.,  6^ 

Sales,  9. 

665.     Carr.,  22,  29,  30,  35,  38. 

Osgood  v.,  42-478. 

Kinnie  v.  Waverly,  42-437.     Mun.   CcMrpi, 

Pike  v.,  16-49. 

509,771.    (Dist,  46-524.) 

Reed  v.,  23-500. 

V. ,  42-486.    Mun.  Corp.,  771,  980. 

Robertson  v.,  55-725. 

YdnselL  v.  Billings,  35-154.    Est.  of  Dec.,  54, 

V.  Shepherd,  68-215.    Attach.,  181. 

57.    (Cit,  46-160.)    Fixtures,  18. 

Sherman  v.,  51-182. 

V.  Feldman,  28-497.    New  Tr.,  150. 

Silly  man  v.,  86-207, 

Stapleton  v.,  33-28. 

v.,  40-278. 

State  v.,  37-462. 

V.  Stewart,  48-334.     Default,  32,  83,  51, 

52.     (Cit,  67-689;  70-882.) 
V.  Tharp,   26-283.    Execu.,  276.    (Cit, 

33-289.)    Fraud.  Conv.,  169. 
V.  Thorp,  21-67.    Prac.,  283.    (Cit,  25- 


101.) 


—  V.  Towsley,  64-75.   Sales,  200,  210.   (Cit., 
65-395;  67-359;  69-561.) 

—  V.   Wall,   Mor.,   187.    Bills  ft  N.,  465. 
(Cit,  1  G.  Gr.,  651.) 

—  V.  Ware,  53-97.     Aliens,  13,  15. 

—  V.  Williams,    65-167.  •   Contracts,   139. 

—  Wilson  v.,  Mor.,  106. 

—  V.  Wilson,  1  Dillon,  555.    Mun.  Corp., 


154.     Railr.,  6. 

Kingman  v.  Lilly,  23-602. 

Packard  v.,  11-219. 

Kingsbury  v.  Buchanan,  11-387.  Attach., 
185,  140,  234.  (Cit,  23-25.)  Ev.,  1012, 
1020.  (Cit,  40-250.)  Plead,  (at.,  24-824.) 
Replevin,  1.    (Cit.,  39-648.)    Sales,  27. 

Hendrickson  v.,  21-379. 

Reynolds  v.,  15-238. 

Kingsley,  Brown  v.,  88-220. 

State  v.,  39-439. 

Kinley,  State  v.,  43-294. 

Kinneady,  Higgins  v.,  20-474. 

Kinney,  Eckles  v.,  4-539. 


Kinser  v.  Farmers'  Nat  Bank,  58-728.  Ap- 
peal (at,  64-242;  66-757.)  Banks,  19. 
Interest,  140. 

Kinsey  v.  Louisa  County,  37-488.  lim.  of 
Ac,  241.    Mun.  Corp.,  198. 

V.  Sherman,  46^68.    Officers,  169,  226. 

Stat,  56,  161. 

V.  Sweeney,  63-254.    Mun.  Corp.,  510. 


Kinsey  Plow  Co.,  Hoover  v.,  66-668. 

Kinsman,  Fatten  v.,  17-428. 

Kintzley,  Weaver  v.,  68-191. 

Kinyon  v.  Palmer,  18-377.    Plead.,  119, 120. 

"  (Cit,  23-121 ;  26-566;  33-14.)  Slander  &  L., 
60.    (at,  21-886;  38-661;  49-478;  6&402.) 

V. ,  20-188.     Default,  16.      Exoep. 

(Cit,  28-814.) 

Kipp  V.  Coenen,  65-68.  Corp.,  91,  92.  Li- 
cense, 6. 

Kirby  v.  Landis,  64r-160.    Suretyship,  101. 

Kirfman,  Vance  v.,  20-18. 

Kirk  V.  St.  Thomas'  Church,  70-287.  Tax., 
67-488. 

V.  Woodbury  County,  66-190.    £xcep., 

84.    Plead.,  639. 

KirkendaU,  McElfresh  v.,  86-224. 

Wheeler  v.,  67-612. 

Kirkland,  Aikin  v.,  6e-426. 

Foley  v.,  66-227. 

Kirkpatrick,  Hiatt  v.,  48-78. 

V.  Independent    School  Dist,  68-386. 

Schools,  93,  115.    (at,  66-218.) 

Pickering  v.,  82-163. 


TABLE  OF  CASES. 


847 


Bef  erenoes  are  to  titles  and  sections. 


Kirkpatrick,  State  ▼.,  54-878, 

Kline,  State  v.,  54-188. 

v.,  68-^J54. 

Van  Staden  v.,  64-180. 

V.  United  Presb.  Church,  68-872.    Corp., 

Kiingel  v.  Palmer,  42-166.     J.  P.,  41, 47,  71. 

15,  18. 

(at,  59-648.)    Orig.  Not,  1. 

Kirkwood,  State  ex  rel.  v.,  14-162, 

Klingman,  State  v.,  14-404. 

Kirt,  Meyers  v.,  57-421. 

Klinkenberg,  Shuver  v.,  67-544. 

Myers  v.,  64-27. 

Klokenteger,  Wilson  v.,  56-764. 

v.,  68-124 

Knadler  v.  Sharp,  86-232.     Assignt.,  29,  82. 

Eartland,  McKewer  v.,  83-348. 

(Fol.,  64-521.)    Convey.,  284,  285,  820,  828. 

Kirtley,  Hansen  v.,  11-565. 

(at,  66-242;  69-804.    Expl.,  46-271.)   Par- 

KisRick, Harper  v.,  52-733. 

ties,  43. 

Eistner,  High  v.,  44-79. 

Knapf,  State  v.,  61-522. 

Kitchen,  Kitsmiller  v.,  24-163. 

Knapp,  Burton  v.,  14-196. 

Kite  V.  Bonafield,  8  G.  6r.,  190.    Jurisd.,  66. 

Gokey  v.,  44-82. 

Kitler,  McKenzie  v.,  27-254. 

V.  Haight,  23-75.    Default,  58.     Orig. 

KitsmiUepv.  Kitchen,  24-168.     Orig.  Not., 

Not,  28. 

29,  85.     (at.,  29-556;  35-526;  60-632;  63- 

V.  Hoyt,  57-591.    Bankr.,  85-87. 

591.    Dist.,  84-491;  48-606.) 

Johnson  v.,  86-616. 

Kitteridge   v.    Chapman,  86-84a      Record. 

McCabe  v.,  28-808. 

Acts,   97,   100.     (at.,  86-490;  42-86,  141; 

Martin  v.,  57-886. 

49-685;    50-186;    59-689;    63^12;    6&-496. 

V.  Miller,  13-596.    Interest,    (at,  21- 

Dist.,  48-570.) 

328.) 

latteringham,  Blair  Town  Lot,  etc.,  Co.  v., 

Norton  v. ,  64-112. 

48-462. 

V.  Sioux  City  &  P.  R.  Co.,  65-91.    Ap- 

 V.   Blair  Town  Lot,  etc.,  Co.,  66-280. 

peal,  154.    Dam.,  86.    Railr.,  554. 

Actions,  57.    Real  Prop.,  187. 

ThraU  v..  17-468. 

V.  Pance,  58-682.    Ev.,  857, 1150. 

Knappe,  Switzer  v.,  10-72. 

Lock  wood  v.,  42-257. 

Knetzer  v.  Bradstreet,  1  G.  Or.,  882.  Mortg., 

V.  Sioux  City  &  P.  R.  Co.,  62-285.    Ev., 

314.    (Cit,  48-105.) 

428.     Raih-.,  4^,  508,  584. 

V. ,  8  G.  Gr.,  487. 

Kittemian  v.  Chicago,  M.  &  St.  P.  R.  Co., 

Knight  V.  Cooley,  84-218.    Contracts,  44. 

6iM40.     Appeal,  841,  962. 

V.  Dunsmore,  12-35.    Guaranty,  7,  54- 

Klaman  v.  Malvin,  61-752.    Appeal,  251. 

56.    (at,    14r462;    15-88.      Dist.,   12-89.) 

Klein's  Heirs  v.  Argenbright,  26-493.     No- 

Suretyship, 88. 

tice,  128.    Pub.  T^ndB,  38,  52,  59,  62.    (Fol., 

V.   Fox,   Mor.,  805.      Bills  &  N.,   463. 

51-86.    at., 42-256;  43-17;  52-206.    Dist, 

Guaranty,  14.    Plead.,  777. 

55-98.)    Record.  Acts,  118.     (Fol.,  51-36. 

Garrigan  v.,  47-525. 

at,  32-545;  48-18.) 

Heaton  v.,  68-686. 

Kleinmeyer,  Schurtz  v.,  86-392. 

v.,  65-434. 

Klemish,  Portman  v.,  54-198. 

V.  Judd,  34-483.    Interest,  79. 

Klemme   v.  McLay,    68-158.     Ackgt.,    34. 

V.  Keiley,  10-104.    Appeals,  665. 

Corp.,  80.    Judgts.,  436. 

Kendig  v.,  60-29. 

Kline,  Haynes  v.,  64-308. 

V.  Knight,  2^-599.     Divorce,  31,     (at.. 

Huston  v.,  64-876. 

86-384.) 

V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 

V. ,  81-451.  Divorce.   (Dist,  53-514.) 

50-656.     Appeal,    405.     Dam.,    225,    262. 

V.  McCord,  68-429.    Mortg.,  58. 

Ev.,  406.    Instructions,  44, 56.    Plead.,  87, 

Porter  v.,  68-865. 

942.    Railr.,494. 

State  v.,  19-94. 

V.  iriine,  57-386.    Divorce,  49,  50,  58. 

Toll  v.,  15-370. 

Habeas    Corpus,   83.     (Cit.,    64-74.)     Ju- 

V.  Waters,  15-420.    (S.  C,  18-845.)   Ap- 

risd., 14. 

peal,  641.    Suretyship,  10. 

V.  Mann,  29-112.    Plead.,  207. 

V. ,  18-345.    Appeal,  644. 

V.  Moore,  20-599.    Excep.,  6. 

Wilson  v.,  8  G.  Gr.,  126. 

348 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


iiLnipper  t.  Chase,  7<-145.    Bills  &  N.,   85. 

Koehler  V.  Hill,  6(M$48.   Const.  L.,  402.  (Cit, 

(Cit.,  ll-8«;  8^186.) 

61-505;  67-287.)    Ev.,  567. 

Knisft,  Gately  v.,  64r-587. 

State  v.,  6-898. 

Knoll,  Upton  v.,  8:2-121. 

V.  Wilson,  40-183.    Contracts,  143.    Ev., 

Knoeby,  Slocum  v.,  70-75. 

1,  2.    Instructions,  87. 

Knott  V.  Burleson,  2  6.  Gr.,  800. 

Koestenbader  v.  Peirce,  41-204.    Const.  L., 

Carl  v.,  16-379. 

206.    Convej.y  885,  336.    0)sts,  47. 

Coffin  v.,  2  G.  Gr.,  582. 

Koester,  Madden  v.,  52-692. 

V.  Tincher,  89-628.   Actions,  42.   Plead., 

V.  Ottumwa,  34-41.     Mun.  Corp.,  656, 

154. 

NewTr.,  42.    (Dist.,  57-753.) 

Knott's  Mexican  Silver  Mining  Co.,  Jenks  v.. 

Kohn  V.  Clement,  58-589.    Assignt,  87.  (Cit., 

58-549. 

66-241 ;  68-598 ;  69-610.)    Fraud.  Conv.,  28. 

Knoulton  v.  Redenbaagh,  40-114.   Sales,  118. 

Leach  v.,  86-144. 

Stat.,  86.    (Cit,  48-544;  65-127.) 

V.  Melcher,  29  Fed.  Rep.,  488.    Intox. 

Knouse,  State  v.,  88-865. 

Liq.,  9,  222. 

v.,  2ft-118. 

V.  Zimmerman,  84-^544.    Ck>ntracts,  288. 

Knower,  Dormoy  v.,  55-722. 

Koon  V.  Mallett,  68-205.    Est  of  Dec.,  488. 

Knowles,  Bishop  v.,  58-268. 

Seduction,  19. 

V.  Brown,  69-11.    Real  Prop.,  90,  91. 

Koons,  Ballard  v.,  10-584. 

Cochrane  v.,  8  G.  Gr.,  115. 

V.   Chicago  &  N.   W.  R.   Co.,  28493. 

V.   Muscatine,  20-248.    Highways,  10, 

Lim.  of  Ac,  237.    (at.,  69^02.)    Plead., 

89.    (Cit.,  22-34;  48-690.    Dist.,  45-485.) 

144.    Raih-^SSl.    (Cit,  54-642.     Dist,  57- 

V.  Picket,  46-503.    J.  P.,  44. 

189.) 

V.  Rablin,  20-101.    Mortg.,  470,  478, 488, 

V.  Dyer,  Mor.,  98.    Courts,  58. 

498.    (at.,  62-665.)    Notice,  69. 

V.  Grooves,  20-878.    Notice,   126,  127. 

State  v.,  48-598. 

(Cit.,  21-850.) 

v.,  57  669. 

V.  Lucas,  52-177.    Mun.  Corp.,  524,  549. 

Knowlton  t.  Guttenberg,  5-388. 

(Cit,  68-552.    Dist.,  68-649.) 

V.  Lendrum,  54-756.    Plead.,  177. 

Koontz  V.  Chicago,  R.  L  &  P.  R.  Co.,  63^-224. 

Robey  v.,  23-544. 

Railr.,  497. 

Knox   ▼•   Buffington,  50-820.    Partnership, 

Kopp,  Carr  v.,  8-80. 

60. 

Korab,  Starry  v.,  66-267. 

V.  Hanlon,  48-262.    Appeal,  556.     Est. 

Kossuth  County,  Milwaukee  &  St  P.  R  Co. 

of  Dec.,  122,  402.    Homestead,  248,  254. 

v.,  41-67. 

Howland  v.,  59-46. 

V.  Wallace,    60-508;     Const.  L.,    131. 

.  V.  Moser.    69-841.    Husb.  &  W.,  20. 

Schools,  212. 

Mortg.  386. 

Kostendader   v.  Pierce,    87-645.      Convey., 

Knoxville  v.  Foster,  62-768. 

880.     Plead,   861.     (Cit,   67-503.)    Railr., 

Knoxville  Nat.  Bank  v.  Clark,  51-264.    Alt. 

132. 

of  Inst.,  4.     (Cit,   56-874;  61-168.     Dist, 

Kothe,  Billings  v.,  49-34. 

61-709.) 

Kowles  V.  Muscatine,  20-248. 

V.    Hanirick,    67-588.     Assignt.,    148. 

Kows  V.  Mowery,  67-20.    Est.  of  Dec.,  454. 

Suretyship,  184. 

(at.,  58-578;  61-349.)    Plead.,  65. 

V.  Independent  Dist.,  40-612.    Parties, 

Kraft  V.  James,  64-159.   Actions,  12.  Mortg., 

170.    Schools,  50.     (Fol.,  4^184, 193.     Cit, 

.484. 

52-77,  78.) 

V.  Keokuk,  14-«6.    Const.  L.,  888,  389. 

Knudson,  Gammon  v.,  46-455. 

Mun.  Corp.,  280.    (Fol.,  14r-228.    at,  40- 

V.  Gieson,  38-234.    Animals,  128.     Re- 

17.)   Pay.  &  Disch.,  12.    (Cit,  69-464.) 

plevin,  98,  99. 

State  v.,  10-330. 

Koch,  Dubuque  County  v.,  17-229. 

Krall,  Zack  v.,  64-88. 

Kock,  Cohn  v.,  56-658. 

Kramer   v.    Conger,    16-434.    Actions,    52. 

Koehler  v.  Centennial  Mut.  L.  Ins.  Co.,  66- 

(Cit,   17-59;    19-242;   26-491;  27-428;  28- 

325.    Wills,  134. 

5J0,  596;  88-299;  88-657.)    Plead.,  569. 

TABLE  OF  CASES. 


849 


Bfsferenees  are  to  titles  and  aections. 


Kramer,  HarriBon  v.,  8-548. 

Haven  v.,  41-382. 

V.  Kramer,  09-567.    Trosts,  85. 

Lucore  v.,  21^-887. 

Noyee  v.,  54^22. 

—  V.  Bebman,  9-114.  Actions,  2,  18. 
Mortg.,  87,  804,  805,  436.  (at.,  9-898;  11- 
157,  224,  512;  12-577;  18-298,  598;  15-241; 
19-59;  20-59;  22-450;  36-612;  44-214. 
Dist.,  85-398.)    Stat.,  68. 

V.  Ricke,   70-585.    Tax,,  16.     Vendors, 

88,  84. 

Seymour  v.,  5-285. 

Krance,  First  Nat.  Bank  v.,  50-235. 
Kraner,  State  v.,  50-575. 

v.,  50-582. 

Krapfel  v.    Pfiffner,  24-176.    Appeal,   1010, 

1085.     (Cit. ,  28-327 ;  66-160. ) 

Pfiffner  v.,  52-27. 

Ejrapfl,  Fanning  v.,  61-417. 

v.,  68-244. 

Kraus  v.,  Burlington,  C.  R.  &  N.  R  Co.,  55- 

838.     Ev.,  440.    Railr.,  888.    (Cit.,  70-716.) 
Krause   v.    Davis    County,    44-141.      Mun. 

Corp.,  903.    (Dist.,  58-434.) 

V.  Hampton,  11-457.    Appeal,  274. 

T.  Meyer,  82-566.    Alt.  of  Inst.,   9,  11. 

(Fol.,  59-548.    Cit,  49-114;  63-160.)    Part- 
nership, 15. 
Kraut  V.    Crawford,    18-549.      Waters,   17. 

(Cit.,  22-582;  42-864.) 
Krayer,  La  France  v.,  42-148. 
Krebs  v.  Minneapolis  &  St.  L.  R.  Co.,  64-670. 

Railr. ,  448,  449.     (Cit. ,  66-183. ) 
Kreck  v.  Piteelberger,  64r-108.     Equity,  86. 
Kreig,  Rock  v.,  89-289. 

State  v.,  18-462. 

Kreisinger  v.   Icarian  Community,   16-586. 

Default,  48.    (Cit.,  81-487.) 
Kreismer,  Schmid  v.,  81-479. 
Krekle,  Lane  v.,  22-899. 
Kretchner,  Sperry  v.,  65-525. 
Kreutaser,  Arnold  v.,  67-214. 
Krewsen,  State  v.,  57-588. 
Krider  v.  Trustees  of  Western  College,  31- 

547.     Agency,   219,    220.     Contracts,    71. 

Corp.,  85.    (Cit.,  48-166.) 
Kridler,  Madison  County  v.,  56-32. 
Kriechbanm,  Albertson  v.,  63-11. 

V.  Bridges,   1-14.    Equity,  274.    (Cit., 

2-500.)  Injunc,  59.  (Cit.,  14-282;  16-313; 
1&-112.  255;  20-81.  Dist.,  2-7.)  Parties. 
(Cit.,  3-381;  6-300;  24-819.) 

Vou  n  — 54 


Kriechbaum,  Ooodrel  v.,  70-862. 

Krogan   v.   Kinney,   15-242.     Aliens,  6,    7. 

(Cit.;   20-46;   21-542;    28-869;    41-483;  58- 

100.) 
Krotz,  Karmuller  v.,  18-852. 
Kroy  V.  Chicago,  R.  I.  &  P.  R.  Co.,  32-357. 

Railr.,  501,   628.    (Cit.,  8^-68;  86-470;  89- 

620;    40-844;   52-278;    58^97;  55-678;  56- 

524;  58-297 ;  64-612 ;  66-361.  Dist,  63-394.) 
Kruck  y.  Prine,  22-570.    Appeal,  145. 
Kruidenier  v.  Shields,  70-428.    New  Tr.,  65, 

205.    Prac.,  119. 
Krum,  Machinists*  Bank  v.,  16-49. 

Washington  Bank  v.,  15-58. 

Krum  welder  v.  Schroder,  56-160.    J.  P.,  814. 

Krysher,  Innes  v.,  9-295. 

Kucheman  t.  Chicago,  C.  &  D.  R.  Co.,  46- 

366.   Mun.  Corp.,  410,  425,  426.  Railr.,  195. 

(at.,  50-845;  54-474;  58-640;  68-807.) 
Kuehl,  Eldridge  v.,  27-160. 

Sully  v.,  30-275. 

Kuhl,  Rayburn  v.,  10-92. 

Kuhlman,  Mosle  v.,  40-108. 

Kuhn,  Barker  v.,  88-892. 

V.  Bone,  10-4592.    J.  P.,  104.    Prac,  282. 

(Cit.,  29-514.) 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  42^420. 

Animals,  8.    Railr.,  448.    (Cit,  59-85,709.) 
V.  Graves,  9-803.     Record.  Acts,  126. 

(Cit.,  11-446;  13-841.   481;  16-288;  17-92; 

20-403;  22-267;  25-480.)    Sales,  102. 
V.  Kuhn,  70-682.    J.  P.,  828.    Landl.  & 


T.,  82. 

—  V.  Myers,  37-851.    Att'y,  141.     Dam., 
314. 

—  V.  Newman,  49-424.   Partnership,  6, 184. 
Replevin,  43. 

—  Silverman  v.,  58-436. 

—  Whittaker  v.,  52-815. 


Kuhner  v.   Butler,  11-419.      Interest,  161. 

(Fol.,  12-186.) 
Kuhnlee  v.  Independent  Dist.,  86-99.    Costs, 

12. 
Kuhns  V.  Chicajp,  M.  &  St.  P.  R.  Co.,  65- 

528.    Ev.,  831?  Tender,  28. 
Kukkuck,  Gronan  v.,  59-18. 
Kula,  Stepanck  v.,  86-568. 
Kurtz,  Bowen  v.,  37-239. 

V.  Hoffman,  65-260.    Appeal,  80,  81. 

Snvder  v.,  61-598. 

Steamboat  Globe  v.,  4  O,  Gr,,  488. 

Kurz  V.  Brusch,    18-371.    Homestead,    34. 

(Cit,  14-527.) 


850 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Kurz   V.   Holbrook,   13-565.      Interest.  157. 

(at.,  86-518.) 
Kyne  t.  Kyne,  48-2L    Est.  of  Dec,  348. 

Wills,  102.    (Dlst.,  57-67.) 
Kynett,  Walker  v.,  32-524. 

V,,  86-604. 

Kyser  v.  Kansas  City,  St.  J.  &  C.  B.  R  Co., 

56-«07.     Railr.,    397,    437.     Instructions. 

(Cit,  56-298.) 
Kyte,  Howard  County  v.,  69-307. 
La  Brune,  Maxwell  v..  68-689. 
La  France  v.  Krayer,  42-143.    Dam.,  85.    In- 

tox.  Liq.,  174,  200.    (Fol.,  53-90.    Cit,  43- 

577 ;   44-42 ;    47-554,  560 :    52-370 ;   55-294 ; 

57-488 ;  65-586.  Expl.,  43-584.)  Parties,  176. 
La  Franz,  Claussen  v.,  1-226. 
La  Mont  v.  St.  Louis,  D.  M.  &  N.  R.  Co.,  62- 

198.    Railr..  175. 
La  Salle  v.  Tift.  52-164.    New  Tr. .  96. 
Laba,  Blachley  v.,  63-22. 
Labussier,  Hickok  v.,  Mor..  115. 
Lacey  v.  Louglu*idge,  51-629.     Est.  of  Pec., 

194. 

Shoemaker  v.;  38-277. 

V.  Straughan,  11-258.    Sales,  226.    (Cit., 

81-841.): 
Lacy  V.    Dubuque    Lumber    Co.,    43-510. 

Agency,  124.     (Cit.,  56-475 ;  61-425.    Dist., 

59-697.) 

Estepv.,  35-419. 

Shoemaker  v.,  45-422. 

Wright  T.,  52-248. 

Lafever  v.  Stone,  55-49.    Judgts. ,  23.    New 

Tr.,  218.    Plead.,  71.    (Cit.,  70-45.) 
Laflfer,  State  v.,  38-422. 
Lafferty,  Porter  v.,  33-254. 
Laforce,  Sears  v.,  17-473. 
Lafrenz,  Claussen  v.,  4  G.  Or.,  224. 
Lahee,  Ralston  v.,  8-17. 
Laing    t.    Cunningliam.     17-510.      Fraud. 

Conv.,   57.     (Cil.,    17-400:  21-583;  22-264; 

23-74;    24r^l2;    34-543;   42-290;     53-473.) 

Homestead,  152. 
Lair,  Robinson  v.,  31-9. 
Laird  v.  Ashley,  1-570.     New  Tr.,  177. 
V.     Dickerson,     40-665.       Courts,     18. 

Jurisd.,  184.     (Qual.,  70-351.)    Venue,  11. 

Harris  v.,  25-148. 

V.  Kilboume,  70-83.    Ev. ,  619.    Lim.  of 


Lake  V.  Gray,  30-415.  (S.C,  85-459.)  Ackgt.. 

1.    Est.  of  Dec.,  309. 

V. ,  35^W. 

V. ,  35-459.     Convey.,  188.     (Fol., 

48-506.)    Tax.,  529,  577,  748. 

Gray  v.,  48-505. 

v.,  55-156. 


Ac,  115,  158.    Record.  Acts.,  12,  46. 
Lake,  Buel  v.,  8-551. 
V.  Cruikshank,    31-895.      Plead.,    541. 

(Cit.,  85-114,  268;  49-691.) 


—  Linder  v.,  6-164. 

—  V.  Miller,  81-596.    Excep.,  21. 

—  V.  Reed,  29-258.  Bills  &  N.,  857,  380. 
(at.,  82-399;  85-456;  41-587;  49-157;  51- 
564.) 

—  Robinson  v.,  14-421. 

—  State  v.,  17-215. 

— V.  Streeter,  84-601.    Bills  &  N.,  69. 


Lamar,  Fuller  v.,  53-477. 

Lamar  Ins.  Co.  v.  Hildreth,  55-248.    Corp., 

67.    Jurisd.,  9. 
Lamart,  Linscott  v.,  46-812. 
Lamb  v.  Anderson,  54-190.    Raih-.,  39,  67,  73. 

(Cit.,  56-191,  629;  57-704.) 

V.  Bryan,  64-567. 

V.  Burlington,  C.  R.  ife  M.  R.  Co.,  39- 

383.    Estop.,  112.    (Cit.,  40-182.)    Injunc, 

44,  174.    Mun.  Corp.,  979.    (Cit,  65-412.) 
V.  Council  Bluffs  Ins.  Co.,  70-238.    Ap- 


peal, 591.    Assignt.,  22,  23.    Insurance,  80. 
138,  171. 

—  V.  Drew,  20-15.    Injunc,  60. 

—  V.  Fii-st  Presb.  Society,  20-127.    Judgts.. 
51.     (Cit.,  25-368.) 

—  V.  Hanneman,  4(HH.    Lim.  of  Ac,  128. 


Mech.  Lien,  48,  51,  98, 

—  O'Neil  v.,  53-725. 

—  Phoenix  v.,  29-352. 

—  Rowan  v.,  4  G.  Gr..  468. 

—  V.  Shavs,  14-567.    Homestead,  164,  165. 


Judgts.,  556.     (Cit.,  16-42;  17-281;  23-47; 
44-200.     Dist.,  16-458.) 

—  V,  Tucker,  42-118.    Mort,  304.     Stat,  of 
Fr.,  49. 

—  Wavv..  15-79. 

—  V.  Wit  brow,  81-164.    Lim.  of  Ac,  242, 


243.  (Cit.,  47-470;  49-302;  64-48.)  Surety- 
ship, 1^7,  128.    (Cit.,  70-646.) 

Lamberson,  Chai'less  v.,  1-435. 

Lambert,  Blanchaid  v.,  43-228- 

V.  MiUs  County,  58-666.    Waters,  77, 83. 

V.  Powers,  36-18.  Execu.,  87.  Home- 
stead, 190. 

V.  Shitler,  61^72.    Suretyship,  69,  7a 

Thompson  v.,  44-289. 

Woodbury  County  ▼.,  51-698. 


TABLE  OF  CASES. 


851 


References  are  to  titles  and  sections. 


Lambertson,  Watts  v.,  8^-272. 

Lammey,  Scfanchart  v.,  62-197. 

Lanipton,  Dehr  v.,  81-172. 

Lamp  V.  Sievers,  65-85.    Appeal,  850, 

Lampson  v.   Arnold,   1&-479.    Assignt,  68, 

65,  66,  92,  98.    (Cit.,  66-241 ;  69-610.)    CJon- 

vey.,96.    (Cit.,  24-18,  268;  26-884;  68-598. 

Dist.,  52-522,  528.) 
V.  Piatt,  1-556.     Courts,  17.    Jurisd.,  4. 

(at.,  22-84;  81-400.) 
Lancaster  v.  County  Auditor,  2  Dillon,  478. 

Tax.,  568. 

Miracle  v.,  46-179. 

Patonv.,  38-494. 

Wachendorf  v.,  61-509. 

v.,  66-458. 

Lance  v.  Chicago,  M.  &  St.  P.  R.  Co.,  57-636. 

Ev..  481.    Railr.,  156,  157,  288.    (Cit.,  59- 

602.) 
Landaur,  Morris  v.,  48-284. 
Landers  V.  Boyd,  59-758.    Appeal,  95.    (Cit., 

61-229.) 

Sawyer  v.,  56-422. 

Landingham,  Bailey  v.,  52-415. 

v.,  58-722. 

Landis  t.  Abrahams,  11-284.    Chat.  Mortg., 

163.    Const.  L.,  123.    (at,,  44-449.) 

Hiller  v.,  44-223. 

Kirby  v.,  54-150. 

Pollock  V. ,  86-651. 

Landphere,  Winter  v.,  42-471. 

Landreth  v.  Bass,  12-606.    Arbitr.,  46. 

Landsley,  Teager  v.,  69-725. 

Lane  V.  Burlington  &  S.  W.  R.  Co.,  52-18. 

Plead.,  49,  989. 
V.  Central  Iowa  R  Co.,  69-448.     Prac, 

228.    Railr.,  609. 

Cheever  v.,  8-296. 

v.,  9-198. 

V.  District   Tp,   58-462.      Mun.   Corp., 

221.    Schools,  185.    (Cit.,  67-412.) 

V.  Evans,  49-156.    Bills  &  N.,  859. 

'  Fisher  v..  57-884. 

V.  Goldsmith,  28-240.     Bonds,  7.    J.  P., 

153,  187,  200,  289,  296.    (at.,  87-82.) 

Houston  v.,  62-291. 

V.  Krekle,  22-899.    Bills  &  N.,  156,  346, 


871.    (Cit,  24-18;  27-321;  81-848;  86-215; 

41-565;  42-141;  6^701.)    Plead.,  684,  799. 

V.  Lane,  67-76.    Divorce,  20. 

Pierson  v.,  60-60. 

Porter  v.,  Mor.,  197. 

V.  Snow,  66-544.    Mech.  Lien,  20. 


Lane,  State  v.,  26-228. 

v.,  68-884. 

Lang,  Cartlian  v.,  69-384. 

V.  Holiday  Creek  R.  Co.,  42-677.    (S.  C, 

49-469.)    RaUr.,  698.    (at.,  55-36.) 
V.  Holiday  Creek,  R,  etc.,  Co.,  49-469. 


Negl.,    103.      (Cit.,  56-694.)     Raih-.,  284, 

680. 
Langan  v.  Iowa  &  M.   Const.  Co.,  4^-817. 

Corp.,  97,  160,  165-167,  169. 
V.  Sankey,  55-52.  Contracts,  878.  Mech. 


Lien,  63. 
Langbein,  Wells  v.,  20  Fed.  Rep.,  183. 
Langdon  v.  Chicago,  B.  &  Q.  R  Co.,  4&-437. 

Waters,  49. 

Daniels  v.,  52-741. 

Douglass  v.,  29-245. 

V.  Richardson,  58-610.    Stat,  of  Fr.,  81. 

Sherrod  v.,  21-518. 

Langer,  Fejervary  v.,  9-159. 

Langford  v.  Ottumwa  Water  Power  Co.,  68- 

415.    Courts,  272.    Garnishment,  124,  126, 

185. 
v. ,  69-288.    Agency,  108.    Appeal, 

406. 

V.  Thurlby,  60-105.    Fraud.  Conv.,  68. 

Langland,  Hand  v.,  67-185. 

Headington  v.,  65-276. 

Langworthy  v.   Campbell,   19-668.    Trusts, 

176.     (Cit.,  19-544;  22-21.) 

Clark  v.,  8-563. 

Doi-sey  v.,  8  G.  Gr.,  841. 

V.  Dubuque,  13-87.  <See  16-271.)  Const. 

L.    (Cit.,  36-405.)    Mun.  Corp.     (Cit.,  16- 

272;    17-407;     2^288;     22-145;      80-548; 

34H95.)    Tax.,  26.      (Cit.,   86-180.    Dist, 

17-384.) 
V.  ,  16-271.    Const.  L.,  228.    Mun. 

Corp.,  492,  493.    (Cit,  20-288,  459;  2^145, 

217;  84-195,48-259.) 

Head  v.,  15-235. 

V.  Heeb,  46-64.    Ebt  of  Dec,  800,  801. 

V.  McKelvey,  25-48.    Injunc,  157,  169, 

173.    (Fol. ,  53-686.    at ,  46-88 ;  58-189. ) 

Miller  v.,  3  G.  Gr.,  847. 

Morrison  v.,  4  G.  Gr,;  177. 

V.  Myers,  4-18.     Appeal,  455.    Instruc- 
tions, 10.    J.  P.,  815.   *New  Tr.,  24.     (Cit, 

11-246.)     Notice,  86.    Real  Prop.,  17,  18. 

(Cit,  2&-180;   80-241;  86-661;  89-507;  51- 

621 ;  59-220 ;  64-606.) 

V.  Root,  10-260.    Venue,  18. 

Tyler  v.,  87-556. 


852 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Langworthy  v.  Waters,  11-482.    Attach.,  38. 

(Cit.,  28-214;  88-582.) 
V.  Wood  worth,  13-530.    Pay.  &  Disch., 

102. 
Laning,  Stamy  v.,  58-d62. 
Laiman,  Donahue  v.,  70-78. 
Lanning  v.  Chicago,  B.  &  Q.  R.  Co.,  0&-5O2. 

Ev.,    488,    885,    1847.     Instructions,    137. 

Negl.  ,112.    Plead. ,  112.    Railr. ,  468. 

Mudge  v.,  68-641. 

V.  Seaton,  68-156.    Fraud.  Conv.,  85. 

Lanpher  v.  Dewell,  56-158.    Crim.  L.,  1326. 

Officers,  155. 
Lansing  v.  County  Treasurer,  1  Dillon,  522. 

Mandamus,  42.    Tax.,  881. 

Ogg  v.,  85-495. 

Lantz,  Sears  v.,  47-658. 

Lapoint,  United  States  v.,  Mor.,  146. 

Laporte  City  v.   Goodfellow,  47-572.    Ev., 

682.  Mun.  Corp.,  758. 
Larabee,  Call  t.,  60-212. 
Laraby  v.  Reld,  8  G.  Or.,  419.    Tax.,  18. 

(Cit.,  2^21.) 
Laraway  v.  Larue,  68-407.    Notice,  50,  100. 

Real  Prop.,  97.   Tenants  in  Cora.,  14.  (Cit., 

69-13.) 

Miller  v.,  81-588. 

Large  v.  District  Tp,  68-668.    Schools,  7, 

28.    (Dist.,  59-111.) 

McDaniel  v.,  55-512. 

V.   Moore,    17-258.    Ghimishuient,   105. 

(Cit.,  29-142.)    Instructions,  73. 
Larimer  v.  Chicago,  R.  I.  &  P.  R.  Co.,  38- 

679. 
Larkin,  Clark  v.,  9-891. 

Dennis  v..  19-484. 

V.   Harris,  86-93.    Highways,    77-148. 

(Cit.,  58-891.)    Mandamus,   11,  28.    (Cit., 

48-145.) 
Lamed  v.  Burlington,  4  Wall,  275.    Mun. 

Corp.,  142,  151. 

V.  Ogilby,  20-410.     Bills  &  N.,  100. 

Tuftsv.,  27-S80. 

Larpin,  Hurst  v.,  21-484. 

Larrigan  State  v.,  66-426. 

Larsen  v.  Burke,  89-708.    Equity,  144. 

Weiser  v.,  84-596. 

Larson  Y.  Dayton,  52-597.    Corp.,  130,  158. 
V.  Reynolds,  13--579.    Homestead,  187, 

177,   178,    183.     (Cit.,   14-821,  889;  16-153, 

158;  18-100;   20-160,  504;    40-14;    42-298. 

Expl.,  14-391.) 
Larue,  Laraway  v.,  68-407. 


Lamm  v.  Becker,  28-^590. 

V.   Wilmer,  86^-244.    Judgts.,  894,  424. 

Real  Prop.,  21,  82.  117.  138. 
Lash,  Broghill  v.,  8  G.  Or.,  857. 

Butch  v..  4-215. 

V.  Lash,  67-88.    Est.  of  Dec.,  428.  (at., 

57-650.) 
Lashbrook  v.  Eldridge,  65-844.    Plead.,  840. 
Latham  v.  Alexander,  12-607. 

Boyles  v.,  61-174. 

V.  Brown,  16-1  la     Dam.,  801.     (Cit, 

37-441.)     Officers,  50,  61.     (FoL,    30-261. 

Cit,  29-486.) 

Hablitzel  v.,  35-650. 

V.  Latham,  30-294.    Wills,  66,  85,  188. 

V.  Myere,  67-519.    Guardianship,  3,  70, 


71.     (Cit,  58-40.) 
Latlux>pv.  American  Emigrant  Co.,  41-547. 

Real  Prop.,  127. 
V.  Brown,  28-40.    Judgte.,  509,  514,  543, 

547,  571.    (Cit,  28-233.) 

V.  Central  Iowa  R.  Co.,  69-106.  Appeal, 


442.     Mun.  Corp.,  355,  394.    Railr.,  421, 
659. 

—  Chambers  v.,  Mor.,  102, 

—  Y.  Donaldson,  22-284.    Bills  &  N.,  380. 

—  V.  Howley,  50-89.    Tax.,  762. 

—  Walker  v.,  6-516. 


Latimer  v.  Jones,  55-503.    Ebcecu.,  288. 

Latourette  v.  Cook,  8  G.  Gr. ,  698.  Lim.  of 
Ac,  261. 

Latta,  Alsberg  v.,  80-442. 

Latterett  v.  Cook,  1-1.  Appeal,  152.  (Cit, 
8-152;  17-178;  87-178,  182.)  Ev.,  547,  659, 
560.  (Cit,  2^-825.)  Jurisd.,  106.  (Cit,  1- 
666;  2-548;  a-478,  687;  20-172;  81-400.) 
Plead.,  181,  784.    (Cit,  7-421.) 

Lattimer,  Ebersole  v.,  65-164. 

Latty  V.  Burlington,  C.  R.  &  M.  R.  Co.,  88- 
250.    Railr.,  409,  660.    (Cit,  40-206.) 

Laub,  Cole  v.,  85-590. 

Mitchell  v.,  59-36. 

V.  Paine,  46-550.    Alt.  of  Inst.,  38.     Ex- 

cep.,  67.    Suretyship,  85. 

V.  Rudd,  37-617.    Bills  &  N.,  848. 

Laucier,  Collins  v.,  45-702. 

Laue,  Dalter  v.,  13-588. 

Laughlin  v.  Greene,  14-92.  Bills  &  N.,  199. 
Parties,  69. 

V.  Main,  63-580.  Appeal,  881.  Re- 
plevin, 61,  93. 

V.  Peckham,  66-121.  Courts,  158.  Gar- 
nishment, 168. 


TABLE  OF  CASES. 


853 


References  are  to  titles  and  sections. 


Langfalin    v.    Washington,    69-652.      Mun. 

Corp.,  368,  354,  718. 
Lauman    v.    Des   Moines    County,    29-810. 

Plead.,  870.    Tax.,  151,  882.    (Fol.,  40-108. 
•    Cit.,  89-549;   4!^-417;  48-510;   58-489;  56- 

22;  58-292;  69-141.    Qual.,  64-216.    Dist., 

51-524.) 
-- —  V.  Nichols,  15-161.    Plead.,  200.    Sure- 
tyship, 28,  55,  68.    (Cit.,  2^222;  29-451.) 

Warburton  v.,  2  G.  Gr.,  420. 

Laurent  v.  Muscatine,  59-404.    Tax.,  66. 
Lavalle  v.  Badgly,  88-155.    J.  P.,  189. 
Laverenz  v.  Chicago,  R.  L  &  P.  R.  Co.,  58- 

321.    (S.  C,  56-690.)  Appeal,  498.    Plead., 

959. 

V. ,  56-689.    Raih-.,  693. 

Laverty  v.  HalFs  Adm'x,  19-526.  Spec.  Perf., 

48,  66.     (Cit.,  20-60;  21-15;    27-520;    42- 

153.) 
V.  Sexton,  41-485.    Equity,  227.    Est.  of 

Dec.,   59.      Plead.,  482.      Tax.,   847,  870. 

(Fol.,  44-238.    Cit.,  47-182,  288,  289;  49- 

364.) 

V.  Woodward,   16-1.      Appeal.      (Cit., 


20-272.)    Est.  of  Dec.,  892,  410.    (Cit.,  35- 

550.)    Plead.,  24. 

—  Woodward  v.,  14^381. 


Law  V.  Illinois  Cent.  R.  Co. ,  8^584.    Appeal, 

680.    Carr.,  115. 

V.  Mahoney,  88-610. 

Lawler  v.  Brett,  20  Fed.  Rep.,  219.    Tax., 

833. 
La^Tence  v.  Bimey,  40-877.    Dam.,  246. 

Burlington  v.,  42-681. 

V.  Howell,  52-62.    Default,  98. 

Jeffries  v.,  42-498. 

V.  Sinnamon,  24-80.     Husb.  &  W.,  91, 

93.     (Cit.,  41-591;  4&-188;  61-310;  65-182; 

69-128.    Dist.,  60-88.) 
V.  Smith,  50-703.    (S.  C,  57-701.)    Con- 


tracts, 530.    Corp.,  51.    Railr.,  4. 
—  V. ,  57-701.    Railr.,  2,  8,  73. 


State  v.,  38-51. 

Strong  v.,  58-55. 

Wells  v.,  66-873. 

Lawrence  Savings  Bank,  Kaiser  v.,  56-104. 
V.  Stevens,  46-429.    Judgts.,  269,  278. 

(Cit,  52-669;  55-181;  66-596;  67-49.) 
Laws,  Hutton  v.,  55-710. 
Lawson,  Burlington  &  M.  R  R.  Co.  v.,  58- 

145. 
V.   Campbell,  4  G.  Gr.,  413.    Appeal, 

279,    Ev.,  1340.    Trespass.    (Cit.,  22-569.) 


Lawson  v.  Chicago,  R.  I.  A  P.  R,  Co.,  57-672. 

Railr.,  482.    Prac,  13a 
V.  McKenzie,  44-668.    Bills  &  N.,  457. 

Spec.  Perf.,  68. 
McLain  v.,  26-277. 


Lawton    v.    Buckingham,   15-22.    Convey., 

113.    (at.,  24-428;  28-63;  45-274.)    Est.  of 

Dec.    (at,  82-461 ;  87-559.) 
Lay  V.  Gibbons,  14^877.    Execu.,  258.    (at, 

18-76;  19-379.)    Homestead,  191.    Mortg., 

395. 

Stewart  v.,  45-4)04. 

v.  Templeton,  59-684.    Homestead,  87. 

(Cit.,  69-755.) 
V.  Wissman,   86-805.    Bills  &  N.,  338. 


Ev.,  467.    New  Tr.,  135.     (at.,  41-692.) 
Lay  don,  Calloway  v.,  47-456. 
Layman,  Des  Moines  v.,  21-153. 
Lay  ton.  State  v.,  25-193. 
Lazier  v.  Horan,  55-75.      Bills  &  N.,   389, 

433. 
Le  Barron    v.    Taylor,    53-637.      Ev.,    611. 

Execu.,  189.    (Cit,  56-515.) 
Le  Claire  v.  Davenport,  18-210.   Mun.  Corp., 

809.    (Cit,  3^-84.) 

Wright  v.,  4  G.  Gr.,  420. 

Le  Grand  Quarry  Co.  v.  Reichard,  40-161. 

Appeal,  414.    Contracts,  253,  395.    Instruc- 
tions, 253. 
Lea  V.  Henry,  56-662.     Instructions,  200. 
V.   Roads,  22-408.    Appeal,  237.     (Cit., 

27-256;  29-550;  38-593;  51-690.) 
V.  Woods,  67-304.    Est.  of  Dec. ,  334,  335. 


Leach  v.   Forney,   21-271.    Spec.   Perf.,   77. 

(Fol.,  23-492.     Cit,  88-509;  64-462.     Dist., 

38-665.) 

Oohegan  v.,  24-509. 

V.  Hale,  31-69.     Banks,  3, 13.    Ev.,  626. 

V.  Keach,  7-232.     New  Tr.    (Cit,   10- 

549.)    Plead.,  236. 
V.  Kohn,  36-144.    Jurisd.,  138.    Venue, 


51. 
Leacox,  Towle  v.,  59-42. 
Leary,  Penny  backer  v.,  65-220. 
Leas,  Keeney  v.,  14-464. 
v.  White,  15-187.   Guaranty,  66.   Plead., 

62,  91.    (at,  82-418.) 
Lease  v.  Vance,  28-509.    Fences,  20.    Stat., 

68. 
Leasman  v.  Nicholson,  69-259.    Appeal,  249. 

Ev.,  1023. 
Leath  v.  Bradley,  22-601. 
Leathers,  State  v.,  16-406. 


854 


TABLE  OF  CASES. 


Keferenoes  are  to  titles  and  sections. 


Leathers,  Tolman  v.,  1  McCrary,  829. 
Leaver  v.  Gauss,  62-814.    CJonvey.,  163. 
Leavitt,  Hammond  v.,  69-407. 
V.  Watson,  87-93.    Tax.,  764,  793,  799. 

(Cit.,  41-473,  474;  56-750;  57-219;   70-264. 

Dist,  42-354;  46-599.) 
Leay,  Bethel  v.,  14-592. 
Lebrecht  v.  Wilcoxon,  40-93.    Lim.  of  Ac, 

160. 
Lecki^,  Sullivan  v.,  60-326. 
Leclaire,  Wright  v.,  8-221. 
Leddy,  Smith  v.,  50-112. 
Lee,  Aultman  v.,  43-404. 

Bacon  v.,  4r-490. 

V.  Bradway,  26-216.    Prac.,  189.    (at., 

28-518;  68-229.) 

V.  Breezly,  54r-660. 

Clark  v.,  14-425. 

v.,  21-274. 

v.,  29-209. 


—  V.  Crcsco,  47-499.     Ev.,  21,  1141. 

—  Haimon  v.,  6-171. 

—  V.  Keister,  11-480.    Plead.,  221.    (Cit., 
12-99.) 

—  Mcintosh  v.,  57-856. 

—  V.  Mahoney,  9-344.     Stat,   of  Fr.,  4. 


(Cit.,  16-527.) 

—  V.  Minneapolis  &  St.  L.  R.  Co.,  66-131. 
Railr.,  847,  445,  450. 

—  OdeU  v.,  14-411. 

—  Keifsnyder  v.,  44-101. 

—  Semple  v.,  13-304. 

—  State  v.,  37-402. 

—  StuU  v.,  70-31. 

—  WestfaU  v.,  7-12. 


Lee  County  v.  Deming,  8  G.  Gr.,  101.  Mun. 

Corp.,  822. 

McMillan  v.,  3-311. 

V.  Nelson,  4  G.   Gr.,   348.    Courts,  66. 

(Cit.,  17-64.) 

Rogers  v.,  1  DUlon,  529. 

V.  Rogers,  7  Wall.,  181.  Mun.  Corp.,  153. 

Sanford  v.,  49-148. 

Thompson  v.,  8  Wall.,  827. 

Thomson  v.,  22-206. 

Weber  v.,  6  Wall.,  210. 

V.  Welsinz,  70-198.    OflBcers,  84. 


Leebrick,  Burlington  v.,  43-252. 

V.  Stable,  68-515.    Ev.,  666.    Notice,  48. 

Leech,  Jones  v.,  46-186. 

Reesv.,  10-489. 

V.  Provost,  26-597. 

licek,  Varnum  v„  65-751. 


Leekins    v.    Nordyke,    etc.,     Co.,    66-471. 

Agency,  196.    Appeal,  838.     Corp.,  93. 
Lees  V.   Wetmore,   58-170.    Courts,  38,  87. 

Equity,  220,  221.    (Cit.,  68-249.)    Est.  of 

Dec.,    1,    4,    75,    228,   237.    (at,    70-26.) 

Jurisd.,  99,  104,  108. 
Lefevre,  Robb  v.,  7-150. 
Lefangwell  y.  Gilchrist,  40-416.    Dam.,  20. 

Instructions,  151. 

Goddard  v.,  40-249. 

Leffler  v.   Armstrong,  4-482.     Mortg.,  422. 

Trusts,  162.    (at,  11-598;  18-261;  22-20; 

30-807.) 
V.  Burlington,  18-861.    Dedication,  70. 

(Cit.,  82-352.) 

Otlen  v.,  17-576. 

Palmer  v.,  18-125. 

Lefi,  MUes  v.,  60-168. 

Leftwick  v.  Thornton,  18-56.  J.  P.,  159,  234, 

239,  245,  276.    (Cit.,  21-81 ;  36-252 ;  39-517 ; 

40-369;  54-350.) 
Legg,  Henderson  v.,  16-484. 
Lelindorflf,  Burrows  v.,  8-96. 
Leiber,  State  v.,  11^07.      ^ 
V,  Union  Pacific  R.  Co.,  49-688.    Com- 
mon L.,  13.    Ev.,  566.    Garnishment,  74, 

98,  171.    (Cit,  58-446;  65-671.) 
Leibfarth,  Hoffman  v.,  51-711. 
Leicht,  McLane  v.,  69-401. 

State  v.,  17-28. 

Leightman  v.  Kadetska,  58-676.    Bills  &  N., 

66.    Contracts,  314. 
Leighton,  Farrell  v..  49-174. 

V.  Hosraer,  39-594    Partnership,  179. 

Journell  v.,  49-601. 

Kerr  v.,  2  G.  Gr.,  196. 

V.  Orr,  44-679.    Appeal,  565.    (Cit,  45- 

146,  155;  57-385.)    Convey.,  88,  135.    (FoL, 

63-529.      Cit,    49-554;    57-885;     62-500.) 
.  Courts,  38.    Prac,  19.    Wills,  75.    (at, 

54-518,  519.) 
State  v.,  56-595. 


Leis,  Statev.,  11-416. 

Mickelwait  v.,  54-662. 

Leland  v.  Parriott,  35-454.     Bills  &  N.,  123, 

277. 
Lembeck,  Kaiser  v.,  55-244. 
Lemen  v.  Wagner,  68-660.    Courts,  96.    In- 

toz.  Liq.,  148. 
Lemmon  v,  Chicago  &  N.  W.  R.  Co.,  3^151. 

Raih:.,  357,  363.    (at,  40-295;  66-20.) 
Lemonds  v.  French,  4  G.  Gr.,  123.    Ezoep., 

71.   Grig.  Not,  21,  40.   (at,  12-526;  19-88.) 


TABLE  OF  CASES. 


855 


References  are  to  titles  and  sections. 


Lemp  V.  Hastings,  4  G.  Gr.,  448.    Tax.,  122, 

Levalley,  Ellis  v.,  23-599. 

123.    Stare  Decisis,  1. 

Harmon  6  Ex  rs  v.,  23-599. 

Lendram,  Armel  v.,  47-685. 

Levally  v.  Ellis,  13-544.     Partnerahip,  148. 

Fuller  v.,  58-353. 

(Cit,  16-146:  21-497.) 

Jordan  v.,  55-478. 

V.  Harmon's  Adm'r,  20-588.    (S.  C,  24- 

Knowlton  v.,  54-756. 

592.)    Ev.,  941.     (Cit.  37-176.) 

Oswego  Starch  Factory  v.,  57-573. 

V. ,  24-592.     Contracts,  426.    Ev., 

Lenon,  In  re  Estate  of,  58-760. 

697 

Lentzinger  v.  Hershey,  47-696. 

Leverich,  Anderson  v.,  70-741. 

Vetterr.,  31-182, 

Leversee  v.    Reynolds,    18-310.    J.    P.,  43. 

Leon  Loan,  etc.,  Co.,  Roberts  v.,  63-75. 

(FoL,  14-411;  4^-505.     Cit,  34-505;  87-43.) 

v.,  69-673. 

Leverton,  State  v.,  53-483. 

Leonard,  Allen  v.,  28-529. 

Levi,  Farber  v.,  Mor.,  872. 

V.  Burlington  Mut.  Loan  Ass'n,  55-594. 

v.    Karrick,    8-150.      (S.    C,    13-844.) 

Corp.,  88. 

Partnership,  187.     (Cit,  15-589;    23-889. 

Campbell  v.,  11-489. 

Dist,  29-354;  44-430.) 

Courtright  v.,  11-32. 

V. ,  ia-344.    Partnership,   168,  177. 

V.  Hallem,  17-564.    Appeal,  206.    (Cit, 

Pay.  &  Disch.,  87.    Receivers,  9. 

18-537.)    J.  P.,  68,  180,  801.     (FoL,  28-360. 

V. ,  15-444.    Appeal,  649.    (Fol.,  51- 

Dist.,  19-108;  48-180.) 

226.    Cit,  30-194;  67-229.)    Costs,  58. 

V.  Ingraham,  58-406.    Homestead,  79. 

Jones  v.,  25-599. 

(Dist.,  58-456.) 

V.  McCrane}',  Mor.,  91.    Judgts.,  809. 

Jones  v.,  50-106. 

V.  Monroe,  1 1-453.    Default,  18.     (Cit, 

V.  Lining,  57-648.    Est.  of  Dec.,  421. 

29-247 ;  31-79^ 

Lovejoy  v.,  51-695. 

V.  Thompson,  Mor.,  285.  Pub.  Lands,  55. 

McCormick  v.,  88-272. 

Levins,  Nichols  v.,  15-862. 

McKay  v.,  17-569. 

V.  Sleator,  2  G.  Gr.,  604.    Const.  L.,  154, 

V.  Madison  County,  64-418.    Tax.,  347. 

293.     Divorce,  44.     Est.  of  Dec,  825. 

(Cit.,  69-148.) 

Levy  V.  Wilson,  43-605.      Affid.,  8.    Plead., 

Mulligan  v.,  46-692. 

247,  258. 

O'Hare  v.,  19-515. 

Lewis  V.  Atkinson,  15^61.    Partition,  10. 

Parmlee  v.,  9-131. 

V.  Barmby,  14-88.    Interest,  166.    (at.. 

Shreves  v.,  56-74. 

25-560.)    Mortg.,  374. 

Snell  v.,  55-558. 

Bissell  v.,  56-231. 

Van  Patten  v..  55-520. 

Chambers  v.,  »-583. 

Wiggins  v.,  9-194. 

Chicago,  B.  &  Q.  R.  Co.  v.,  53-101. 

Wilhelmi  v.,  13-830. 

v.  Chicago,  M.  &  St.  P.  R.  Co.,  57-127. 

Yost  v.,  84-9. 

Ev.,10.    Prac.,132.    (at,  58-743.)    Railr., 

Lepage,  Foteaux  v.,  6-123. 

474.     Trespass,  15. 

V.  McNamara,  5-124.    Est.  of  Dec.,  51, 

v.  Chickasaw  CJounty,  50-234.    Execu., 

(at,   15-193;    85-156.)     Execu.,   64,   325. 

151.     Mech.  Lien,  26. 

Trusts,  1,  62.  Wills,  127, 128.   (at,  8^276. 

V.  Conrad,  11-153.     Parties,  158.    (Cit., 

Dist,  62-142.) 

12-576;  21-496 ;  23-46.) 

Leslie,  David  t.,  14-84. 

v.  Council  Bluffs  Ins.  Co.,  6&-193.    In- 

 State  v..  65-805. 

surance,  129,  145. 

Lessem  V.  Wilson,  48-488.    Plead.,  235. 

V.  Day.  53-575.    Ev.,  749.    Mortg.,  196. 

Lester,  Armstrong  v.,  48-159. 

(at.  67-727.) 

—  V.   Bowman,  39-611.     Contracts,  616. 
Stat,  of  Ft.,  87. 

—  McFarland  v.,  28-260. 
V.  Sallack,  81-477.    Appeal,  480,  546. 


(at,  38-685.) 
Letts,  Hall  v.,  21-696. 


—  V.  Denton,  18-441.    Plead.,  604.    (at., 
13-591;  15-83;  30-451.) 

—  Denton  v.,  15-301. 

—  V.  Detrich,  8-216. 

—  V.  Eshleman,  57-688.    Injunc,  80. 

—  V.  Garretson,  56-278.    Ev,,  851 


856 


TABLE  OF  CASES. 


References  are  to  titles  and  seotions. 


Lewis,  Haines  v.,  54-301. 

Hawkeye  Ins.  Co.  v.,  68-514. 

V.  Kennedy,  3  G.  Gr.,  57.    Attach.,  36. 

Ev.,  73. 
V.  Kerr,  17-73.    Agency,  81.    (Cit.,  89- 


480.) 

—  Loriniier  v.,  Mor.,  256. 

—  V.  Lyon  County,  88-695. 

—  Mason  v.,  1  G.  Gr.,  494. 

—  T.May» 21^-599.   Courts.  193.   Excep.,  98. 

—  V.  Miller,  4  G.  Gr. ,  95.     Appeal,   610. 


(Cit,  14-192.) 

—  V.  Mull,  8  G.  Gr.,  487.    Contracts,  4,  5. 

—  Newcomb  v.,  31-^188. 

—  Ottumwa  Lodge  v.,  34-67. 

—  Parker  v.,  2  G.  Gr.,  311. 

—  V.  Pearson,  50-702.    Appeal,  732. 

—  V.  Soule,  52-11.  Actions,  38.  (Cit.,  58- 
172.)  Convey.,  184.  Equity,  220,  228. 
Tax.,  868,  865.    (Cit.,  58-505.) 

—  State  v.,  31-591. 

v.,  45-20. 

v.,  48-578. 

—  V.  SutUflf,  2  G.  Gr.,  186.    Ev.,  587. 

—  V.  Tilton,  62-100.    Appeal,  897. 

—  V. ,  64-220.  Agency,  107.  Asso.,  5, 6. 

—  V.  United  States,  Mor.,  199.    Assignt., 


15. 
Leyden,  State  v.,  18-483. 
Leyner  v.  Fuller,  67-188.     Plead.,  468. 
Libbey  v.  Mcintosh,  60-829.     Highways,  104, 

109.    Orig.  Not.,  84. 
Libby  v.  Chicago,  M.  &  St.  P.  R.  Co.,  60-823. 

Raih:.,  352. 
V.Chicago.  B.   L   &  P.   R.   Co.,  52-92. 

Railr.,  457. 
Liddle  v.  Keokuk,  Mt.  P.  &  M.  R.  Co.,  23- 

378.    Railr.,  94.    (Cit.,  36-330.     Dist,,  27- 

284.) 
Liebfrita  V,  Dubuque  Street  R.  Co.,  48-709. 

Corp.,  96. 
liebuck  v.  Stable,   66-749.    Appeal,  20,    J. 

P.,  380, 
life,  Dewey  v.,  60-861, 
Light  V.  West,    42-188.    lim.    of   Ac,  8. 

Record.  Acts,   104.    (Cit,   49-685.)    Tax., 

404,  518,  535.     (Fol„  46-690.    Cit,  43-212, 

218;   46-155,   690;  52-327;   68-679.     Dist,, 

60-167,) 
Lightfoot,  McDonald  v.,  Mor,,  450. 
Lightner,  Hamilton  v.,  53-470. 
Lighton,  State  v.,  4  G.  Gr.,  278, 
Likens,  Mcintosh  v.»  25*555, 


Likes  V.  Baer,  8-368.  (8.  C,  10-90.)  Vendors. 

47,52.  58.    (Fol.,  19-164.    Cit.,   13-4;  31- 

341.) 
v. ,  10-89.    Vendors,  47.    (Cit.,  44- 

82.)  ' 

Lillard,  State  v.,  59-479. 
Lilley,  Dan*  v.,  11-4. 
Lillie    V.    Case,    54^177.      Spec.    Perf.,    84. 

Tax.,  805.    Vendors,  65. 
V.   McMillan,    52-463.    Crim.   L.,   454. 

Ev.,   849,    1827.     (Cit,    55-584.)     Fraud. 

Conv.,  210.    Replevin.  92. 
V.   Skinner,  46-829.    Appeal,  16,  1088. 

(Cit.,  49-682.) 
Lilly,  Kingman  v.,  23-602. 
Limback,  Childs  v.,  80-898. 
Limes,  Dunlap  v.,  49-177. 
Llmpus,  Bradford  v.,  10-85. 

v.,  11-260. 

v.,  13-424. 

Lincicum,  Wamsley  v.,  68-556. 

Lind  V.  Adams,  10-398.    Courts,  204.     (Cit, 

70-488.)    Default,  85.    Judgts.,  119. 
Lindauer  v.   Hay,  61-663.      New   Tr.,  144. 

Sales,  121. 
Linde,  Stete  v.,  54^189. 
linder.  Bridges  v.,  60-190. 
V.  Lake,  6-164.    Contracts,  265.    Part- 

nerahip,   112.    Plead.,  94,   109.    (Cit,  11- 

164,  214;  25-297;  37-526,  581;  88-866.) 
Patterson  v.,  14-414. 


Linderman,  McArthur  v.,  62-807. 
Lindley,  Coe  v.,  32^87. 

Daniels  v.,  44-567. 

Ellis  v.,  87-384. 

v.,  38-461. 

Keokuk  &  D.  M.  R.  Co.  v.,  48-11. 

V.  Mays,  66-265.    Execu.,  879. 

State  v.,  51-848. 

Whittaker  v.,  14r-598. 

Lindmeier  v.  Monahan,  64-24.    Agency,  154. 

Partnership,  34. 
Lindsay  v.  Des  Moines,  68-868.  Instructions, 

185.    Mun.  Corp.,  684. 
Lindsey  v.  Byington,  22-441. 
v.  aiicago,  R.  L  &  P.  R.  Co.,  64-407. 

Can*.,  158. 

Hughes  v.,  31-829. 

V.  Lyman,  37-206.    lim.  of  Ac,   187. 

(Cit,  49-98.) 

Paige  v.,  69-598. 

Stockberger  v.,  65-471. 

Trucks  v.,  18-504. 


TABLE  OF  CASES. 


857 


References  are  to  titles  and  sections. 


Lines  v.  Lines,  54-600.    Appeal,  177.    Ev., 

155,  1057.     Plead.,  196. 
Liueweaver  v.  Wright,  36-696. 
Linhard,  Weimer  v.,  12-859. 
Linhart,  State  v.,  2&-814. 
Lining,  Leonard  v.,  57-648. 
Linn,  Kendig  v.,  47-62. 

Thompson  v.,  85-861. 

Linn  County,  Davis  v.,  24-508i 

V.  Day,  16-158.   Est.  of  Dec.,  158.  (Cit., 

17-108.) 

V. ^  18-681. 

First  Cong*l  Church  v.,  70-896. 

V.  Hewitt,  55-505.    Highways,  40. 

Jones  County  v.,  68-68. 

Smith  v.,  55-232. 

Linnasthruth  v.  Graves,  64r-696. 

Lins,  Dewey  v.,  57-235. 

Linscott  V.  Lamart,  46-812.    Homestead,  86, 

192,206.     (at.,  58-481,697;    60-151;    62- 

622;  69-604.    Dist.,  64-818;  57-840.) 
Linton  V.  Crosby,   54-478.      (S.   C,  61-293.) 

Convey.,  18.    Est.  of  Dec.,  318, 871.    (at, 

55-856;  68-760.    Dist.,   56-467.)    Hush.  & 

W.,  48. 
V. ,  56-886.  Est.  of  Dec.,  277.  Execu., 

157. 
V. ,  61-293.    Est.  of  Dec.,  278,  282, 

288,407. 
V. ,  61-401.    Est  of  Dec.,  288,  287, 

345.     (Fol.,  70-377.)    Judgts.,  869. 
Lippencott  v.  Allander,  23-536.    (S.  C,  25- 

445;  27^60.)    Mun.  Corp.    (Cit,  25-446.) 

V. ,  25-445.    Waters,  35. 

V.  Allender,  27-460.    Waters,  34. 

V.  Wilson,  40-425.   Execu.,  62.  Judgts., 

541,  570.    (Cit.,  59-48.)  • 
Lischy,  Ray  v.,  17-692. 
Lisher  v.  Pratt,  9-59.    New  Tr.,  124, 141. 
Lisle  V.  Iowa,  M.  &  N.   P.  R.  Co.,  54-499. 

Raihr.,  49. 
Lister  v.  Clark,  48-168.    Ev.,  751,  829. 
Liston  V.  Central  Iowa  R.  Co. ,  70-714.    Prac., 

183.    RaUr.,  335,  339,  369,  898. 
Litchfield  v.  Ashford,  70-893.    Officers,  197. 

Dubuque,  etc.,  R.  Co.  v.,  23  Howard,  66. 

Goodenow  v.,  59-226. 

Goodnow  v.,  63-275, 

v.,  67-691. 


—  V.  Halligan,  48-126.    Replevin,  15. 

—  V.  Hamilton  County,  40-66.  Pub. 
Lands,  138.  Tax.,  40,  93,  258,  323,  446. 
(Cit..  67-659.) 


Litchfield  v.  HamUton  County,  101  U.  S., 

781.    Tax.,  41. 
V.  Johnson,  4  Dillon,  551.    Real  Prop., 

177,  185. 
V.   Polk  County,   18-70.     Parties,   199. 

Tax.    (Cit. ,  86-180 ;  8^-446. ) 
V.   Railroad   Co.,  7  Wall.,  270.     Real 


Prop.,  140.  ■ 

—  Van  Horn  v.,  70-11. 

—  V.  Webster  County,  101 U.  S.,  773.   Tax., 
37-39,  324,  325. 

—  Wilkins  v.,  69-465. 


Littig,  Schmidt  v.,  69-277. 
Little,  Barney  v.,  15-527. 

V.  Chambers,  27-522.    Orig.  Not,  129. 

Clark  v.,  41-497. 

V.  McGuire,  38-560.    Animals,  15.    (Fol., 

42-517.)    Dam.    (Cit,  42-307.)  Plead.,  155. 

(Cit,  55-704.) 
V. ,43-447.    Const.  L.,  47.    Dam., 


92, 116.  (at.,  42-807.)  Ev.,  9,  1207.  In- 
structions, 119.  Negl.,  5.  Prac.,  11.  Tres- 
pass, 11. 

—  V.  Martin,  2&-558.  Ev.,  1149.  Instruc- 
tions, 154.    (at,  87-428.) 

—  V.  Sinnett,  7-324.    Est  of  Dec.,  1, 2,  52, 


210,  219,  226,  286,  244,  245.  (Cit,  7-345; 
12-554;  13-181;  22-20;  2^195;  89-560;  55- 
713;  58-180.)  Jurisd.,  92.  (at,  12-206; 
24-227.) 

—  State  v.,  42-61. 

—  Ware  v.,  85-284. 

—  Witter  v.,  66-431. 


Littler,  Elder  v.,  15-65. 

Singer  Mfg.  Co.  v.,  66-601. 

Littleton,  Criles  v.,  2a-205. 

V.  Fritz,  66-488.    Const.  L.,  40.     (at., 

65-592;  68-290.)  Equity,  6.  Injunc,  83- 
85,  117.  (Cit.,  67-278.)  Intox.  liq.,  144, 
145.     (Cit,  66,  68,  88.) 

Maish  v.,  62-105. 

V.  Wyman,  69-248.    Attach.,  106,  107. 

Livermore  v.  Maquoketa,  35-358.  Dedica- 
tion, 69.  Mun.  Corp.,  356.  Real  Prop., 
31. 

Paukett  v.,  5-277. 

Sears  v.,  17-297. 

Shaw  v.,  2  G.  Gr.,  338. 

Usher  v.,  2-117. 

Livingston,  Bridge  v.,  11-57. 

Hart  v.,  29-217. 

V.  Iowa  Midland  R.  Co.,  36-556.  Agency 

148.    (at.,  70-13a)    Contracts,  442,  448. 


858 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Livingston  v.  McDonald,  21-160.   Plead.,  407. 

Waters,  67.      (Cit.,  63-306;  69-201;  70-«l. 

Dist.,  68-128.) 

Mcintosh  v.,  41-219. 

Mohme  v.,  54-458. 

V.  MoingonaCoal  Ca,  49-369.  Mining,  8. 

Parsons  v.,  11-104. 

Shea  v.,  82-158. 

State  v.,  64-560. 

University  of  Des  Moines  v.,  57-307. 

v.,  65-202. 

Lloyd     V.     Beadle,    48-659.     Excep.,    134. 

(Cit.,  54-197;  56-837;  60-98;  61-119.) 
V.   Bance,  41-660.     Fraud.   Conv.,  78. 

Tax.,  587,  666.    (Cit.,  57-550.) 

Gay  v.,  IG.  Gr.,  78. 

V.  McClure,  2  G.  Gr.,  139.    Appeal,  462. 


(Cit,    8-192,    226.)    New  Tr.,  196.     (Cit., 
8-192,  486:  20-198;  82-518.) 

—  McDowell  v.,  22-448. 

—  V.  Perry,  32-144.    Limof  Ac,  159.  (Cit., 


41-50.     Dist.,  41-51.) 
Ruddick  v.,  15-441. 


Loan  V.  Etzel,  62-429.    Intox.  Liq.,  211. 
V.  Hiney,  53-89.    Equity,  265.    Intox. 

Liq.,     201,   202.     (Cit.,     55-295;      65-536. 

Dist.,  55-294.) 
Lobey,  Chapman  v.,  21-800. 
Lock,  Mauck  v.,  70-266. 
Lockard  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co., 

6^250.    Excep.,  113. 
V.  Eaton,  3  G.  Gr.,  548.    Attach,,  34. 

(Cit.,  7-504;  8-358;  10-557,  589;  25-453.) 
Locke,  Cuthbertson  v.,  70-49. 

Pierce  v.,  11-454. 

V.  Sioux  City  &  P.  R.  Co.,  46-109.   Dam., 

251,  261.     Ev.,  337,  439,  806.     (Cit.,  52-213 ; 

64-737 ;  67-148. )    Instructions,  214.    Negl. , 

126.    Raihr.,  530,  532,  608. 

Thompson  v.,  65-429. 

Lockman,  Kilbourne  v.,  8-380. 

Lockridge  v.  Daggett,  47-679.   (S.  C,  54-332.) 

Tax.,  880.    (FoL,  54r-832.) 
V. ,  54-882.    Tax.,  828,  880.     (Cit., 

69-98.) 
Lock  wood,  Andrews  y.,  15-607. 

V.  Black  Hawk  County,  84-235. 

V.  Canfield,  81-592. 

Hatfield  v.,  18-296. 

Hummer  v.,  8  G.  Gr.,  90. 

V.   Eitteringham,  42-257.    Injunc,  71, 

72.    (Fol.,   48-347;  49-72;  51-624;  67-710.) 
V.  Lockwood,  88-509.    Patents,  8,  7. 


Lode,  Russell  v.,  1  G.  Gr.,  566. 

Lodge  V.  Reznor,  13-600.    Appeal.    (Cit.,  22- 

266;  31-421,478.) 
Loeb  V.   Pierpoint,  58-469.      Assignt.,   104. 

Partnership,  86.     (Cit,  61-42;  67-556.) 
Loeber  v.   Delahaye,    7-478.      Default,  69. 

(at.,    11-826;  17-580,   581;  26-401;  31-28; 

51-359.)    Judgts.,  85. 
Loffer,  Bassil  <r.,  88-451. 

Shawhan  v.,  24-217. 

Logan  V.  Attix,  7-77.    Mech.   Lien,  8,  154. 

(Cit,  39-313;  56-286.)    Stat,  69. 

Belzor  v.,  82-822. 

Cameron  v.,  8-484. 

V.  Chicago  &  N.  W.  R.  CJo.,  27-664. 

Cook  v.,  7-142. 

Daniels  v.,  47-895. 

V,  Hall,  19-491.    Actions,  11.    Husb.  & 

W.,  5,  62-64.    (Cit,   21-514,   588;    25-854; 

26-477,  582;  49-385;  5&^.) 

Kellogg  v.,  38-688. 

v.  Maytag,  57*-107.    Mai.  Pros.,  41. 

Nairn  v.,  11-157. 

V.  Pyne,  43-524.    Mun.  Corp.,  8,  9,  44. 

(Cit.,  48-135.) 

V.  Taylor.  20-297.    Mech.  Lien,  112. 

V.  Tibbott,  4  G.  Gr.,  889.    Contracts, 


536.    Plead,,  259.    (at,  11-70.) 
Logsdon  V.  Newton,  54-448.    Convey.,  93. 
Logue.  Graflf  v.,  61-704. 
Lokie  V.  Forester,  46-708. 
Lomax  v.  Fletchei*,    40-705.     Appeal,    129. 

(Cit.,  49-53;  54-18;  62-252;  69-512.) 
V.  Smyth,  50-223.    Bills  &  N.,  247,  255. 

Contracts,  258.    (Cit,  69-360.)    Venue,  7. 
Lombard  v.  Atwater,  48-599.    Equity,  248. 

V. ,  4^-501.    Appeal,  940, 1141. 

V.  Chicago,  R.  L  &  P.  R.  Co.,  47-494. 


Appeal,  965.  (at.,  61-692.)  Instructions, 
228. 

—  V.  Dows,  6^248.  Chat.  Mortg.,  95. 
Fraud.  Conv.,  289.  (at,  67-610.)  Mortg., 
154. 

—  School  Dist.  v.,.2  Dillon,  49a 

—  Smeltzer  v.,  57-294. 
V.  Thorp,  70-220.    Prac,  2. 


Lommen  v.  Tobiason,  52-665.    Est.  of  Dec., 

448.    (Cit,  59-729.) 
Londegan  v.  Hammer,  80-508.     Officers,  74. 

150,  152.     (at. ,  86-501 ;  54-80. ) 
Long  V.  Boone  County,  82-181.  (S.  C,  86-60.) 

Highways,  11.    Mun.    Corp.,  858.      (Cit, 

40-397.) 


TABLE  OF  CASES. 


859 


References  are  to  titles  and  sections. 


LoDg  V.  Boone  County,  86-(J0.  Mun.  Corp., 
83,  888,  893.  (Clt..  40-897.  Dist.,  48-475.) 
Words  &  Phr.,  59. 

V.  Burnett,   13-28.     Est.  of   Dec.,  21, 

224,  240,  241.  (Cit. ,  19-886 ;  22-20 ;  24-227 ; 
84-246 ;  44-268 ;  55-687.  Dist.,  28-195 ;  55- 
334.)    Tax.,  776,  777. 

Campbell  v.,  20-382. 

▼.  Central  Iowa  R.  Co.,  64-657.    Railr., 

420. 

V.  Chicago,  M.  &  St.  P.  R  Co.,  64-541. 

Appeal,  101,  187.    (Cit.,  66-226.) 

Conner  v.,  63-295. 

Cumniings  v.,  16-41. 

V.  Emsley,  57-11.  Dam.,  290.  High- 
ways, 156.    Officers,  113.    (Cit.,  59-378.) 

V.  Hewitt,  44-363.  Equity,  264.  Par- 
ent &  Ch. ,  32.     (Cit. ,  53- 148 ;  64^72. ) 

V.  Howard,  35-148.    Tender,  10. 

Hubbard  v.,  20-149. 

Hume  T.,  53-299. 

V.   Long,  Mor.,  43.    Bills   &   N.,  324. 


(Cit,  18-146.)    Contracts,  3. 

—  V. ,  Mor.,  381.     Appeal,  627. 

1-100.)    Juri8d.,41. 

—  V. ,  Mor.,  458. 

—  V. ,  57-497.    Officers,  105. 


(Cit., 


—  V.  Loughran,  41-543.    J.  P.,  33. 

—  V.  Meyer,  29-593. 

—  Morgan  v.,  29-434. 

—  Park  v.,  7-434. 

—  V.  Peters,  47-239.    Slander  &  L,,  85. 

—  Russell  v..  52-250. 

—  Shawhan  v.,  26-488. 

—  Shropshire  v.,  68-537. 

—  Smith  v.,  53-758. 

—  V.  Smith,  62-329.    Tax.,  632,  633.    (Cit., 
66-126.) 

—  V.  ^ ,  67-22.    Appeal,  900.    Tax.,  413. 

572.    (Cit.,  68-316.) 

V.  Smyser,  8-266.    Bills  &  N.,  194,  195, 


274,  279.     (Cit. ,  9-478 ;  10-194.  318 ;  14-462 ; 

29-506.) 

Whicher  v.,  11-48. 

Longacre  v.  Simpson,  Mor.,  495. 
Longhurst  v.  Star  Ins.  Co.,  19-364.    Equity, 

75.    (Cit,  31-368.)    Insurance,  198.    (Cit., 

64-{S10.) 
Longman,  Michael  v.,  42-484. 
Longshore  v.   Jack,    80-298.    Vendors,  34. 

(at,  68-515.) 
Long^eville  v.  Western  Assurance  Co.,  51- 

553.    Insurance,  87. 


Lookabill,  Hyde  v.,  66-453. 

Lookhart  v.  Weasels,  46-81.    Fences,  37. 

Loomis  V.  Bailey,  45-400.  Mun.  Corp.,  783- 
786,  788.    (Cit,  47-390;  48-291;  54^843.) 

Ford  v.,  62-586. 

V.  Hudson,  18-416.    Record.  Acts.    (Cit., 

20-361.) 

V.  McKenzie,  31-425.  Courts,  187.  Part- 
nership, 191.    Receivers,  7.    Venue,  78. 

V. ,  48-416.    (S.  C,  57-77.)    Appeal, 


679.    Courts,  256.    Judgts.,  202. 

—  V. ,  57-77.    Appeal,  637,  647.    (Dist., 

57-490.) 

—  V.  Metcalf,  30-882.   Bills &N..  378.   (Ot, 
36-309.)    Plead.,  635.    (Cit,  35-113,  267.) 

—  Ross  v.,  64-432. 
V.  Simpson,  13-532.    Agency,  91.    Ex- 


cep.,  48.     (Cit,  16-^;  23-452.) 
Loop,  Rogers  v.,  51-41. 
Lorain  v.  Smith,  37-67.    Tax.,  489,  723,  769. 

(Clt.,  56-750.) 
Lord  V.  Allen,  34-281.    Attach.,  157. 

Cullen  v.,  39-302. 

Dickerman  v.,  21-338. 

V.  Ellis,  9-301.    (S.  C,  11-171.)    Plead., 


599. 

—  V. 


-,  11-170.    Appeal,  982. 


—  V.  Gaddis.  6-67.     Attach.,  59,  68.    (Cit., 
26-89;  31-163;  34-361;  37-644.) 

—  V. ,  9-265.    Dam. ,  305.    (Cit. ,  9-600.) 


Gaddis  v.,  10-141. 

MaycHT  v.,  9  Wall.,  409. 

Thompson  v.,  14-591. 

Lorenzen  v.  Preston,  53-580.   Mun.  Corp. ,  384. 
Lorieux  v.   Keller,    5-196.      Appeal.    (Cit, 

11-463.)    Stat.,   128.    Wills,  49,  62,  89,  90. 

(Expl.,  52-664.) 
Lorimier  v.  Bank  of  Illinois,  Mor.,  228. 
V.  Lewis,  Mor.,  258.    J.  P.,  313.    (Cit., 

36-662 ;  87-17.)    Pub.  Lands,  7. 
Loring,  Allen  v.,  34-499. 

v.,  37-595. 

V.  Holt,  39-574.     New  Tr.,  22. 

V.  Small,  50-271.  Execu.,  151.  (Fol.,  54- 


81.)     Mech.  Lien,  26,  27.      (Fol.,  50-234; 

51-72;  54-81.     at,  55-546;  70-478.) 
Lormer  v.  AUyn,  64-725.    Chat.  Mortg.,  40, 

55,  62. 
Lorton  v.  Agnew,  Mor.,  64. 
Lot  Two  V.  Swetland,  4  G.  Gr.,  46o.    Orig. 

Not,  117,  182.    (at,  4  G.  Gr.,  635;  6-388; 

10-307;    16-554;  ,17-174;  30-284;  69-699.) 

Parties,  8. 


860 


TABLE  OF  CASES. 


References  are  to  titleB  and  sections. 


Loud,  Crum  v.,  28-219. 

Loughran,  Long  v.,  41-548. 

Loughridge,  Lacey  v.,  51-629. 

— '"  Patton  V. ,  49-218. 

Louisa  County  v.  Davison,  8-517.    Const.  L. 

(Cit.,  45-211.) 

Grubb  v.,  40-314. 

Higgs  v.,  60-750. 

Kinsey  v.,  87-488. 

Tatlock  v.,  46-138. 

Lounesbury,  Richards  v.,  65-587. 
Lounsbory  v.   Iowa,   M.   &  N.   P.   R.  Co., 

49-255.      Mech.   Lien,   84.     (at.,  54-388; 

55-498.) 
Love,  Barrett  v.,  48-103. 
V.  Bums,  35-150.     Arbitr.,  8,  38,     (Cit., 

66-625.    Dist.,  60-143.) 
V.  Cherry,  24r-204.    Execu.,  262.    (Cit., 

27-471 ;  33-289 ;  50-290 ;  53-67.)    Orig.  Not. , 

99.     Residence,   12.    (Cit.,   25-91;  45-133; 

49-448;  63-106.) 

V.  Donaldson,  63-631.    Appeal,  796. 

Keokuk  v.,  31-119. 

Sangster  v.,  11-580. 

V.  Welch,  33-192.    Tax.,  460,  461,  770. 


I  Lowe  V.  Lowe,  40-220.  Appeal,  418, 716.  Ev., 
1276.  (Fol.,  50-217;  54-431.)  Excep.,  83. 
(Cit.,  40-704;  53-757.)  Jurisd.,  67,  154. 
(Fol.,  50-217;  54-431.)    New  Tr.,  90. 

Sanders  v.,  25-598. 

V.  Young,  59-364.  Bailni.,  15.  Con- 
tracts, 346.     Ev.,  55,  65,  756,  1884. 

Lowell  V.  Shannon,  60-713.  Homestead,  12, 
207. 

Toohey  v.,  68-661. 

Lowen  v.  Crossman,  8-825. 

Lowenstein  v.  Monroe,  52-231.  Attach.,  23. 
(Cit.,  54-56.)    Plead.,  281. 

V. ,  55-82.    Attach.,  289,  292.  (Cit, 

62-350.) 

Lowenthal,  Weil  v.,  10-575. 

Lower  v.  Chicago,  B.  &  Q.  R.  Co.,  59-563. 
Railr.,  118. 

V.  Lower,  46-525.    Appeal,  153.    Husb. 

&  W.,  86. 

V.  MQler,  66-408.    Lim.  of  Ac,  70,  77, 


(Cit,  44-659;  56-750.) 
Lovejoy  v.  Leonard,  51-695. 
Lovelace  v.   Berry  hill,  86-379.     Tax.,  525, 

528.     (Cit,  61-729.) 

Watson  V. ,  49-558. 

Lovell,  Cook  v.,  11-81. 

Celpecke  v.,  18-17. 

Griffith  v.,  26-226. 

Hodgson  v.,  25-97. 

State  v.,  23-804. 

Loving  V.  Edes,  8-427.    Parties,   198.    (Cit., 

11-78.) 
V.  Pairo,  10-282.  Assignt ,  102, 103.  (at, 

70-211.)     Conf.  of  L.,  1,  3.     (Cit,  38-412; 

54-517.)    Fraud.  Conv.,  141.    (Cit.,  22-264.) 

Partnership,  108. 
Low  v.  Anderson,  41-476.    Homestead,  123. 

Husb.  &  W.,  140. 

V.  Barnes,  60-240.    Grig.  Not,  74. 

Ellsworth  v.,  62-178. 

V.  Fox,  56-221.    Appeal,   827.     Mortg., 

276.    New  Tr.,  176.     (Cit,  66-298.) 
Lowe,  Baldwin  v.,  22-367. 

V.  Ganby,  Mor.,  281. 

V.  Grinnan,  19-193.    Trusts,  171.    (Cit, 

21-868;  22-21.) 

Hedge  v.,  47-137. 

Kennedy  v.,  9-580. 


78.    Railr.,  232. 
Lower  Vein  Coal  Co.,  Money  v„  55-671. 

Troughear  v.,  62-576. 

Lowery,  Battell  v.,  46-49. 

Lown,  Day  v.,  51-364. 

Lowrey,  Moore  v.,  25-336. 

Lowrie  v.  Ryland,  65-584.    Wills,  118. 

Lowry,  Casady  v.,  49-523. 

Cattell  v.,  4^478. 

Dee  Moines  &  M.  R.  Co.  v.,  51-486. 

Drake  v.,  14^125. 

McFarland  v.,  40-467. 

Meader  v.,  45-684. 

V.  Polk  County,  51-50.    Banks,  4.  (Cit, 

57-13;   .60-481,    724.)     Mun.    Corp.,    948. 

Officers,  112.    Revenue,  4. 
Loy,  Weeks  v.,  52-202. 
Loyd  V.  Loyd,  61-243.    Partition,  23. 
Lubiens,  Dickerman  v.,  70-345. 
Luby  V.  Chicago,  R.  L  &  P.  R.  Co.,  52-168. 

Railr.,  639. 
Lucas,  Ballou  v.,  59-22. 

v.   Barrett,   1   G.   Gr.,  510.      Agency, 

101,  141.     Spec.  Perf.,  18,  19.     (Cit,  30- 
596.) 

V.   Bennett,    42-703.      Est.    of    Dec, 

377. 

V.  Casady,  12-567.    Contin.,  64.    (Cit, 

15-140,  482 ;  23-63.) 
V.  Cassady,  2  G.  Gr.,  208.    Execu.,  97. 


(at.,  24r-80.) 

—  Davis  v.,  52-780. 


TABLE  OF  CASES. 


861 


References  are  to  titles  and  sections. 


Lucas  Y.  Flinn,  85-9.    Assault,  8.    Grim.  L., 

448.    Dam.,  206.     Ev.,    1196.    (Dist.,  53- 

681.)    Slander  &  L.,  8,  9. 
V.Hart,  5-415.    Estop.,  8,  16,  89,   51. 

(FoL,  86-620.    Cit.,  6-800;  14-174;  15-566; 

18-101,   192;   20-895;  24-882;   26-110;  85- 

518;   39-512;  40-294;    42-116,  181.    Dist., 

17-85.) 

Isettv.,  17-503. 

Koons  v.,  52-177. 

V.  Jones,  44r-298.    Appeal,  244,  426,  798. 

(Cit,,  62-741;  5ft-680.) 

v.  Pickel,  20-490.    Appeal,  82.     Bills  & 


N.,  59.    Homestead,  106.    Interest,  28. 
—  V.  Sawyer,  17-517.    Est.  of  Dec.,  291. 


(Fol.,  63-64;    55-733.     Cit.,   3(M9;   87-22; 
38-481;  66-369.) 

—  V.  Snyder,  2  G.  Ghr.,  490.  Contracts,  453, 
464.     Instructions,  198. 

—  V.    ,    2    G.  Gr.,  499.    Contracts. 


(Cit.,  37-88.) 

—  State  v.,  55-821. 
v.,  57-501. 

—  V.  Waller,  Mor.,  808. 

—  White  v.,  4(^-319. 

—  V,  White  Line  Transfer  Co.,  70-541. 


(>>rp.,  124,  144-148. 
Lucas  County  v.  Chicago,  B.  &  Q.  R.  Co., 

67-541.    Tax.,  281. 

C>>Uins  v.,  50-448. 

Holmes  v.,  53-211. 

Kendall  v.,  26-395. 

V.  Ringgold  C>>unty,  21-8a    Poor,  7. 

V.  Roberts,  4»-169.      Mech.    lien,    86. 

(Dist,  52-838.)    Suretyship,  86,  95. 
▼.  Wilson,  59-354.'   (S.  C,  61-141.)  Ap- 


peal, 47.     Crim.  L.,  1412,  1728. 
—  V. ,  61-141. 


Luce  V.  Chicago,  St.  P.,  M.  &  O.  R.  Co., 
67-75.    Railr.,  586. 

Luck,  Bruce  v.,  4  G.  Gr.,  148. 

Luckey,  Culbertson  v.,  18-12. 

V.  Pepper,  Mor.,  490.    Bills  &  N.    (Cit., 

11-86.) 

Luoore,  (Larson  v.,  1  G.  Gr.,  83. 

V.  Kramer,  22-887.    Est.  of  Dec.,   112, 

113.     Plead.,  622.    (at.,  63-596:  68-636.) 

Lucy  V.  Price,  39-26.  Contracts,  212.  Guar- 
anty, 29-70. 

Luehrsmann  v.  Hoings,  60-708L    Ev.,  1070. 

Lufkin  v.  Preston,  52-235.  Landl.  &  T.,  10, 
117.    (Cit.,  52-687.)    Replevin,  42. 

V. ,  57-28.    Chat.  Mortg.,  74 


Luke  V.  Bruner,  16-3.  Appeal,  175.  Ev.,  1259. 

Shindler  v.,  43-89. 

Luman  v.  Kerr's  Adm'r,  4  G.  (h*.,  159.     In- 
structions, 171, 
Lumbeck,  Stewart  v.,  50-702. 
Lumbert  v.  Palmer,  29t-104.    Bills  &  N.,  245. 

(Cit..    50-285;    64-720.)     Plead.,  41,  210. 

(Cit.,   84-415;  40-444;  43-591;  48-466;  60- 

285;  51-425.) 
Lumery,  Braddyv.,  11-29. 
Lumley  v.  Caswell,  47-169.  Negl.,  180.  (Cit., 

52-278;  66-524;  70-659.) 
Lummery  v.  Braddy,  8-83.    Waters,  68,  65. 

(at.,  80-20.) 
Lumpkin  v.    Snook,    63-615.    Fraud,   1,  2. 

Judgts.,  179,  185,  186. 
Lundak  v.  Chicago  &  N.  W.  R.  Co.,  66-473. 

J.  P. ,  165, 250.  (Cit. ,  66-690 ;  66-227 ;  68-716.) 
LundermHk,  State  v.,  50-695. 
Lundy,  Benson  v.,  52-265. 

Maxwell  v.,  19-576. 

v.,  20-600. 

Van  Gorder  v.,  66-448. 

Luney  v.  Mead,  60-469.    Mortg.,  129. 
Lunquest  v.  Ten  Eyck,  40-218.    Real  Prop., 

166,  182. 
Lunt  V.  Neeley,  67-97.    Homestead,  67,  68, 

97,  98,  141.    Notice,  20. 
Lusch,  Dobbins  v.,  53-304. 
Luscomb  v.  Maloy,  26-444.    Judgts.,  198. 
Luscombe,  Mallory  v.,  31-269. 
Luse,  Akers  v.,  56-846. 

Case  v.,  28-527. 

V.  DeiU,  46-205.    Spec.  Perf.,  14. 

V.  Des    Moines,    22-590.    Appeal,    223. 

Courts.    (Cit.,  87-128.)    Plead.,  62. 
V.  Oaks,  36-562.   Husb.  &  W.,  67,  (Cit., 

42-520.) 
Starker  v.,  33-595. 


Lusk,  Peck  v.,  38-93. 

Talty  v.,  4-469. 

Taylor  v.,  ft-444. 

Lust,  Dickerman  v.,  66-444. 

Luther  v.   Drake,  21-92.    Homestead,  131. 

(Cit,  42-299.) 

Patton  v.,  47-236. 

Scott  v.,  44-570. 

Lutz  V.  Aylesworth,  66-629.    Appeal,  718. 

Attach.,  126.    Contempt,  18,  34. 

V.  Gates,  62-513.    Est.  of  Dec.,  121. 

V.  Kelly,    47-807.    Appeal,  817,    1009. 

Judgts.,  151.    Jurisd.,  169,  170.    (Fol.,  59- 

411.) 


863 


TABLE  OF  CASES. 


Ref  erenoeB  are  to  titles  and  sections. 


Lyle  V.  Gray,  47-158.    Ev.,  505.    Husb.  & 

W.,  18.    (Cit.,  67-508;  68-106.) 
Lyman  v.   Bechtel,  65-487.    (S.  C,  58-755.) 

Default,  15.    Ev.,  806.     Plead.,  40. 

V.  Bechtell,  58-755.     Default,  74. 

V.  Ossford,  15-229.    Fraud.  Conv.,  49, 

50, 126, 126,  208.    (at, 25-398;  82-301, 590; 

8^176;    39-443;    48-801;     51-176;    55-166, 

586;  57-419;  66-520.) 
V.  Faris,  53-498.    Judgts.,  420.    Railr., 


86. 

King  v.,  46-708. 

Lindsey  v.,  87-206. 

Rindskoff  v.,  16-260. 

Lynch,  Conable  v.,  45-84. 

V.  Kennedy,  42-220.    Excep.,  184,  136. 

(FoL,  48-98.    Cit,  44-706;  45-318;  54r-197; 

56-887;  59-512;  60-98;  61-119;  68-562;  69- 

262.) 
V.  Lynch,  28-326.    Appeal,  817,   1008. 

(Cit,  37-592;  52^18.) 
V.  Miller,  54^516.    Conf.ofL.,4.    Wills, 

12,  72,  76.    (Cit,  61-25.) 

Schohmer  v.,  11-461. 

V.  Vermazen,  61-76.    Elections,  28. 


Lynd,  Warfield  v.,  67-722. 

Lynde  v.  Winnebago  County,  16  Wall.,  6. 

Mun.  0>rp.,  136. 
Lyne  v.  Hoyle,  2  G.  Gr.,  185.  Stat,  66.  (at., 

1-582;  8-78;  21-385.) 
Lyon,  In  re  Estate  of,  70-875.    Est.  of  Dec., 

268,  269,  282.    Wills,  91,  144,  145. 
V.  Adamson,  7-509.    Agency,  115.    (at., 

15-468.)   Schools,  80.    (Cit.,  11-84;  50-102.) 
V.  Aiken,  70-16.    Contracts,  576.    Dam., 

158.     Estop.,  28. 

Barber  v.,  15-87. 

V.    Barrows,     18-428.    Ev.,    986,    946. 


(at,  20-537;  37-176.) 

—  Bowlin  v.,  67-536. 

—  V.  Bunn,  6-48.    Plead.,  589.     (Cit.,  6- 
516;  10-19,  275,  590;  18-102;  20-483.) 

—  V.  Byington,  7-422.    Courts,  270.    (Cit., 
12-284.) 

—  V. ,  10-124.     Orig.  Not,  a    (Cit, 


40-50.)    Plead.,  440. 

—  Churchill  v.,  12-481. 

—  V.   aoud,  7-1.      Orig.   Not     (at,  10- 
447.)    Venue,  51. 

—  Ck>lfax  Hot€l  Co.  v.,  69-688. 

—  V.   Comstock,   9-306.    Orig.   Not,   187, 
(at,  14-157.) 

—  Cook  v.,  10-438. 


Lyon  T.  Council  Blu£fs  Savings  Bank,  29  Fed. 

Rep.,  566.    Chat  Mortg.,  101. 

V.  Day,  15-469.    Vendors,  67. 

Dickey  v.,  19-544. 

V.  Haddock,  59-682.    Fraud.  Conv.,  91, 

122. 

Harrow  v.,  8  G.  Gr.,  157. 

Jewett  v.,  8  G.  Gr.,  577. 

Johnson  v.,  14-481. 

Keeney  v.,  10-546. 

v.,  21-277. 


—  V.  Mcllvaine,  24r-9.  Assignt,  72,  73. 
Mortg.,  8,  292.  (at,  2(V-184;  51-404;  68- 
674;  69-414.) 

—  V.  Metcalf,   12-98.    Ojnvey.,  28.    (Qt, 


14-889;  26-477.) 

v.   Northrup,  17-814.    Pay.  &  Disch., 


51.    (at,  23-256.)    Replevin,  129. 
—  V.  O'Kell,  14-288.     Plead.,  858.    Vend- 
ors. 68.    (at,  15-470.) 

V.  Railway  Passenger  Assurance  Co., 


46-681.      Ev.,  867,  600.     Insurance,  282, 
283. 

—  V.  Sanders,  8  G.  Gr.,  882.    J.  P.,  170. 

—  Saucer  v.,  22-599. 

—  V.  Smith,  Mor.,  184.    Innkeepera^  1. 

—  State  v.,  10-340. 
v.,  89-879. 

V.   Tevis,    8-79.    Agency,    134.    (at, 


88-498;    70-129.      Dist.,  22-441.)    Appeal, 
288.691,891.    (at,  67-629.) 

V.  Thompson,  12-188.    Orig.  Not,  91. 


(Cit.,  27-467.) 

V.  Vanatta,  85-621.    Guardianship,  35- 


37.    Judgts.,    241.     Jurisd.,   68,    69,   129. 

(Cit,  86-119;  48-21 ;  44-388 ;  61-408.    Dist., 

60-664.)    Orig.  Not,  29. 
V.   Welsh,    20-67a    Interest,  86,    108. 

(at,    82-421.)    Judgts.,  101.    (Dist,    22- 

545.) 
Lyon  County,  aark  v.,  87-469. 

Greeley  v.,  40-72. 

Lewis  v.,  88-695. 

Sioux  City  &  St  P.  R.  Co.  v.,  48-683. 

Lyons,  Brant  v.,  60-172. 

V.  Frazier,  8-849.    Venue,  68. 

V.    Hamilton,    69-47.       Attach.,    147. 

Fraud.  Conv.,  20.   Notice,  28.   Prac,82,88. 

Sayers  v.,  10-249. 

State  v.,  31-482. 

V.  Thompson,  16-62.    Agency,  128.    Ex- 


cep., 48,  107.    (at,  16-191, 848;  20-48;  21- 
837;  28-184,  298;  24-692;  87-428.) 


TABLE  OF  CASEa 


863 


References  are  to  titles  and  sections. 


Lyons,  Znver  v.,  40-510. 

Lyons  City,  Daniour  v.,  44-^6. 

Lysterv.  Brewer,  19-461.   Execu.,808.   (Cit, 

21-289.) 
V.  Lyster,  1-180.    Divorce,  87,    (Cit.,  5- 

219.) 

Mcanng  v.,  8  G.  Gr.,  182. 


Lytle  V.  Crum,  50-87. 

V.   May,  49-224.    Const.   L.,   176,  305. 

Courts,  62.    Ev.,  628.    Mun.   Corp.,  561, 

774. 

Traer  v.,  20-301. 

Lytton  V.  Chicago,  R.  L  «fe  P.  R.  Co.,  69-388. 

Appeal,  500.    Prac,  142. 
Maas,  Moomey  v.,  22-880. 
Maasden,  Mayfield  v.,  59-517. 
Maben  v.  Maben,  67-284.    Divorce,  78. 
Mabin,  Barges  v.,  70-688. 
Mabon,  Miller  v.,  6-456. 

MiDs  v.,  9-484. 

McAdam,  Union  Coal  Mining  Co.  v.,  3&-668. 

Wilson  v.,  10-590. 

McAfee  v.  Busby,  69-828.    Chat.  Mortg.,  66. 

Record.  Acts,  128. 

Coenen  v.,  88-555. 

McAfferty    v.    Hale,    24-855,    Appeal,  925, 

Contracts,   106.    (Cit.,  29-181.)    Ev.,  626. 

(Cit.,  2^181;  80-529;  81-75.) 
McAleer,  Qay  County  v.,  115  U.  S.,  616. 
McAlister  v.  Safley,  65-719.    Sales,  145, 146. 

Venue,  50. 
McAllister  v.  Burlington  &  N.  W.   R.  Co., 

64r-895.    Raihr.,  701,  702. 

Nycum  v.,  38-874. 

Mc Alpine,  Kellam  v.,  63-251. 
McAndrew  v.  Madison  County,  67-54.     Bas- 
tardy, 1.    Crim.  L.,  1780.    Poor,  3. 
McAnnulty  v.  Seick,  59-586.    Ev.,  790,  845. 

(at..  68-825.)    Excep.,  82.    Plead.,  567. 
McArthur  v.  Linderman,  62-807.     Appeal, 

792. 
McAuley  v.  State,  8  G.  Gr.,  485.    Crim.  L., 

81. 
McAunich  v.  Mississippi  &  M.  R.  Co.,  20-888. 

Appeal,  545.     (Cit,  31-478;    88-596;   38- 

685.)    Const.  L.,  310,  382,  349.    (Cit.,  36- 

54;  39-116;   64r411,  646.)    RaUr.,  599,  622. 

(at.,  24-559;    29-58:    32-149;   36-55,  376; 

38-296;  41-347;  55-86;  64^649.) 
McBrearty  v.  Dyer,  6-628.    J.  P.,  185. 
McBride,  Beymer  v.,  37-114. 

CoWeigh  v.,  4&-116. 

Dance  v.,  48-624. . 


McBride  V.  Doty,  28-122.  Stamps,  8,4.  (at., 

80-529;  39-180.) 
V.  Hardin  County.  58-219.    Mun.  Corp., 

824,830,985.     (at.,  65-527.)    RaOr.,  22. 

V.  Ham,  48-151.   Attach.,  150.   Ev.,  142. 

V. ,  52-79.    New  Tr.,  239. 


—  V.  McBride,  36-690. 

—  V.  Poi-ter,  17-203.    Corp.,  138, 139.   (at, 
23-5781  84-35.) 

—  Porter  v.,  44-479. 

—  Robb  v.,  28-386. 

—  Wisner  v.,  49-220. 

—  Yokom  v.,  56-139. 


McBumey  v.  Graves,  66-814.    Appeal,  142. 

Ev.,  899.     Highways,  55. 
McCabe  v.  Franks,  44-208.    Partnership,  175, 

176. 
V.  Ulinois  Cent.  R.  Co.,  4  McCrary,  492. 

Lim.  of  Ac,  148. 
V.  Knapp,  23-308.    Appeal,  467.    (Cit., 


28-^93.)    Dam.,  132. 

—  V.   O'Connor,  69-134.    Contracts,  224, 


226.     Ev..  687. 
McCadden,  Byington  v.,  34-216. 
McCaddon,  Dostal  v.,  85-318. 

Edwards  v.,  20-520. 

Gibson  v. ,  88-689. 

McCaffree  v.  Guesford,  1-80.    Grig.  Not.,  45. 

(Fol. ,  10-234 ;  12-389.    Cit. .  13-297 ;  22-325.) 
McCaffrey  v.  Richey,  48-711. 

State  v..  63-479. 

McCaleb  v.   Smith,   22-242.    (S.  C,  24-591.) 

Instructions,  11,  51.    Slander  &  L.,  10,  50. 
V. ,  24-591.    Excep.,  48.    (Fol.,  46- 

133 ;  49-340.     Cit. ,  46-509,  708.) 
McCall,  Bradley  v.,  2  G.  Gr..  214. 

V.  Bradley,  8  G.  Gr.,  200.    Attach.,  80. 

Butler  v.,  15-430. 

V.  Butterworth,  8-329.    Ev.,  908. 

Hull  v.,  13-467. 

PhilHps  v.,  81-592. 

Spink  v.,  52-482. 

McCalla.  Allen  v.,  26-464. 

Hunt  v.,  20-20. 

McCallen,  Miller  v.,  69-681. 

McCalligan  v.  Miller,  1  G.  Gr.,  527. 

McCallister,  Gray  v.,  50-497. 

McCampbell  v.  Vastine,  10-538.    Plead.,  101. 

McCandless,  Wanless  v.,  38-20. 

McCann,  McFadden  v.,  25-252. 

McCam  v.  Rivers,  7-404.    Attach.,  la   (at., 

18-678.) 
McCarroU,  Slane  v.,  40-61. 


S64 


TABLE  OF  CASEa 


References  are  to  titles  and  sectionB. 


McCarthey,  Haugen  v.,  34-415. 

McCarthy  v.  Cavers,  6ft-342. 

V.  Chicago,  R.  I.  &  P.  R.  Co.,  41-432. 

Carr.,  120. 

Desmond  v.,  17-525. 

V.  Watrous,  69-260.      Excep.,  79,   113, 

122,  185. 
McCartney,  Byers  v.,  62-339. 

V.  Jamison,  24-589. 

T.  Smalley's  Adm'rs,  11-85.    Bills  &  N., 

16,  164. 

State  v.,  65-522. 

McCarty,  Barney  v.,  15-^10. 

V.  Clark,  10-588.    Parties,  16.    (at.,  45- 

108:47-658.) 

Coakley  v.,  34-105. 

V.  Densmore,  16-588. 

Fitzgerald  v.,  55-702. 

Grant  v.,  88-468. 

V.   Hampton    Building   Ass'n,    61-287. 


Contracts,  252.    (Cit.,  67-596.) 

V.  James,  62-257.    Appeal,  479. 

Silcott  v.,  62-161. 

Stannard  v. ,  Mor. ,  124. 

McCarver  v.  Nealey,  1  G.  Gr.,  360.    Att'y,  5, 

15.     (Cit..  2  G.  Gr.,  71 ;  1-384;  19-552;  2^ 

485 ;  38-W9 ;  68-688 ;  69-193.     Dist. ,  45-648.) 

Ev.,981.    (Cit.,  7-228.) 
McCasky,  Colvin  v.,  9-585. 

V.  School  Dbt.,  2  G.  Gr.,  482. 

McCaughan  v.  Tatman,  53-508.     Tax.,  669, 

670,  675,  878,  879. 
McCauley  v.  United  States,  Mor.,  486.    Crim. 

Lu,  180.    (Cit,  17-381.) 
McCausland  v.  Cresap,  3  G.  Gr.,   161.    Con- 
tracts, 109,  110.    Instructions,  38.    (Cit.,  6- 

533;  17-267;  42-67.) 
McChesney,  Childs  v.,  20-481. 
McClain  v.   McClain,   52-272.    Convey.,   63. 

Partition,  26. 
V. ,  57-167.    Appeal,  1002.    Equity, 

95.    Trusts,  7.    Stat.,  of  Fr.,  71. 
McClanahan,  Flanders  v.,  24-486. 

V.   McKinley,   52-222.    Fraud.,  28. 

McClartey  v.  Gokey,  81-505>    Contracts.  528, 

529.    Vendors,  64,  166. 
McClatchey  v.   Finley,  62-200.     Costs,    51. 

Judgts.,  108. 
McClay    v.  Hedge,    18-66.    Contracts,    541. 

(Cit.,    29-547;   39-886;    43-341.)    Ev./488, 

1272. 
McClean  v.  Chicago,  I.  &  D.  R.  Co.,  67-568. 

Ev.,  497.    Mun.  Corp.,  440. 


McCleary,  Cochran  v.,  22-76. 

V.   Ellis,  64-811.    Convey.,  167.    (Cit, 

60-444.)    Homestead,  204. 

Key  v.,  26-191. 

State  v.,  17-44. 


McClellan  v.  McClellan,  ^-312.    Appeal,  610, 

619.    (Cit,  14^192.) 

v.  Marshall,  19-561.    Replevin,  108. 

McClelland,  Haverly  v.,  67-182. 

V.    James,    38-671.       Ev.,    678,    797. 

Sales,  5. 
McClintic,  Crick  v.,  4  G.  Gr.,  290. 
McCIintock  V.  Crick,  4458.   Ev.,922.    Plead., 

316,  578.     Prac. ,  107.    Slander  &  L. ,  66, 92. 

(Cit,  17-294;  29-54.) 

State  v.,  1  G.  Gr.,  392. 

v.,  8-203. 

V.  Sutherland,  36-487.    Tax.,  460,  452. 

McClish  V.  Manning,  3  G.  Gr.,  228.    Judgts., 

83. 
McCloskey,  SUte  v.,  4-496. 

V.  Str  ickland,  7-259.    Plead.,  882. 

McCloy,  Stephens  v.,  36-669. 

Mcauer  v.  Girard  F.  &  M.  Ins.  Co.,  43-849. 

Insurance,  86.    (Cit,  61-664;  68-288.) 
McClung,  Crew  v.,  4  G.  Gr.,  153. 
V.  Kelley,  21-608.    Sales,  36,  86.  188. 

(Cit.,  82-449.) 
V.  Lyster,  3  G.  Gr.,  182.    Pay.  &  Disch., 

79. 
McClure  v.  Bates,  12-77.    Est  of  Dec.,  28, 

101.    (Cit,  46-161.) 

V.  Brown,  66-768. 

V.  Burris,   1^691.    Mortg.,  846.    (Cit, 

39-202;  66-738.) 

Isham  v.,  58-515. 

V.  Johnson,  5d-620.    Est  of  Dec.,  89. 

Insurance,  269.    (at.,  64^87.) 

Lloyd  v.,  2  G.  Gr.,  189. 

V.  Owen,  26-243.    (S.  C,  lOWaU.,  510.) 

Const  L.,  165,  393.    (Cit,  27-35;  28-124.) 
V.  Owens,  21-188.  (S.  C,  26-248.)  Const. 

L.,  376.  (Cit.,  27-171.)  Courts,  216.  Judgts., 

155.    Jurisd.,  8. 

Railroad  Co.  v.,  10  Wall.,  611. 

v.  Tallman,  80-516.    Record.  Acts,  86. 

Tucker  v.,  17-688. 

Tufts  v.,  40-8ia 


McCoid  V.  Beatty,  12-299.  Garnishment,  66, 
102.  (Cit. ,  12-432 ;  16-284,  686 ;  29-141 ;  36- 
290;  42-587.) 

G<x)denough  v.,  44-^9. 

Proctor  v.,  60-153. 


TABLE  OF  CASES. 


865 


Beferences  are  to  titles  and  sections. 


McCoUister  v.  Shuey,  24-862.    Certiorari,  19. 

McCormick  v.  Blossom,  40-256.    Plead.,  5, 

(Cit.,  28-418;  41-848.)    Highways,  12,  24. 

455,891.     (at,  56-645.) 

(Cit.,     82-182;    87-610;    88-264;    41-343.) 

V.  Chicago,  R.  I.  &  P.  R.  Co.,  41-19:J. 

Words  &  Phr.,  71. 

Railr.,  369,  466.    (Cit,  50-341,  359 ;  58-028 ; 

McCollock,  Gr^g  v.,  1  G.  Gr.,  274. 

61-356;  64-768.) 

McCoUough,  Webster  v.,  61-496. 

V. ,47-345.    Appeal,  827.  889.   (Cit. 

McComb,  State  v.,  18-48. 

52-126 ;  55-736 ;  64-38 ;  66-298, 473.)  Judgts., 

McComber,  McNair  v.,  15-868. 

112,  113.    Negl.,  89.     New  Tr.,  82.    Tres- 

 McNear  v.,  18-12. 

pass,  6. 

McCombs,  State  v.,  13-426. 

Cutler  v.,  48-406. 

McOonkej  v.  Chapman,  68-281.     Costs,  59, 

V.  Dunville,  36-645.    Sales,  217.    (Cit, 

60.    (Cit,  60-209.) 

64-78;  65-860,  395;  69-561.) 

State  v.,  20-674. 

v.  Grundy  County,  24-882.    Ev.,   645. 

v.,  49-499. 

In  June,  96.    Judgte.,  888.    (at.,  81-400.) 

McConn,  Mclntire  v.,  28-480. 

Parties,  31. 

V.  Roberts,  25-152.     Tax..  142. 

V.  Holbrook,  22-487.    Ev.,  1249.    Husb. 

V.  Root,  52-727. 

&    W.,  148.    (at,     26-477,  582;  32-487.) 

McConnel,  Reis  v.,  60-468. 

Plead.,  516. 

McConnell  v.  Gardner,  Mor.,  272.     Asso.,  7. 

V.  Leonard,  38-272.     Notice,  185.    (Cit.. 

McConnells,  Deere  v.,  15-269. 

66-640.) 

McConnoughey  t.  Weider,  2-408.     Plead., 

V.  Muth,  49-536.    Husb.  &  W.,   lOS. 

46.     (Cit.,  10-503.) 

(Cit.,  54-263.) 

McConville,  Hess  v.,  12-190. 

Preska  v.,  56-318. 

McCool  V.  Galena  &  C.  U.  R.  Co.,  17-461. 

Rhodes  v.,  4r-368. 

Appeal,  240.    Raik.    (Cit,  20-221 ;  21-105 ; 

Richardson  v.,  47-80. 

30-387.) 

V.  Rusch,  15-127.    Const.  L,,   143,  345. 

McCord,  Battis  v.,  70-46. 

371.     (at,  16-861;  20-886;  2)^148;  80-15; 

District  T*p  v.,  54-846. 

47-272;    60-510.)    Contin.,   54.    (at,    23- 

Dudley  v.,  65-671. 

63.) 

Henke  v.,  55-878. 

State  v.,  27-402. 

V.  High,  24-886.    Ev.,  69.  (at.,  62-212; 

v.,  37-142. 

54-142;  68-227.)  Highways,  122.  (CU,  36- 

V.    Vanatta,  48-889.     Dam.,   183,  184. 

15,   586;  88-47;    42-526;    61-476;    67-208.) 

(Cit.,  65-361.) 

Plead.,  169.    Raib-.,  189.    Waters,  2. 

V.   Williams,   54^50.     Bills  &  N.,  328. 

Knight  v.,  68-429. 

(at,  64-19.)    Parties, 25. 

McCorkle,  Cherry  v.,  8-622. 

Wright  v.,  22-545. 

V.  Chicago,  R.  I.  &  P.  R.  Co.,   61-555. 

McCormicks  v.  Fuller,  56-48.    Appeal,  544. 

CaiT.,  164. 

Ev.,  57,  127,  275. 

HcCormack  v.  Cook,  11-267.    Est.  of  Dec., 

McCosli,  Donahue  v.,  70-788. 

179.    (at,  20-70;  51-26.     Dist.,  19-129.) 

Faxton  v.,  12-527. 

Coonr.,  69-689. 

McCoy,  Bird  v.,  22-549. 

V.  Molburg,  43-561.  Contracts,  118.  (Cit, 

V.  Cadle,  4-557.    Replevin,  7. 

57-207;  59-422;  66-417;  67-^1.) 

CarroU  v.,  40-88. 

Pegram  v.,  14-141. 

Chord  v.,  Mor.,  311. 

V.  Reece,  8  G.  Gr.,  591.     Bills  &  N., 

v.  Cornell,  40457.   Appeal,  160.    Dam., 

272. 

205.    Execu.,  113,  170.    (at,  62-820.) 

State  v.,  56-685. 

Cornell  v.,  34^584. 

McCormick  y.  Basal,  46-285.   Contracts,  560. 

V.  Cox,  54-596.    J.  P.,  143. 

Plead.,  720. 

V.  First  Nat.  Bank,  50-577.     Dam.,  22. 

V. ,  50-528.    Sales,  219. 

V.  Hock,  37-436.    Baihn.,  29. 

V.  Bishop,  8  G.  Gr.,  99.  J.  P.,  195,  (Cit., 

V.  Hughes,  1  G.  Gr.,  370.    Stat,  of  Fr., 

6-397;  37-164.) 

57.    (Cit,  3  G.  Gr.,  528;  1-29;  5-259;  20- 

V. ,  28-238.    Homestead,  17. 

471 ;  36-128.) 

Vol.  H  — 65 


866 


TABLE  OF  CASES. 


Beferenoes  are  to  titles  and  sections. 


McCoy  V.  Julien,  15-871.    Appeal,  87,  218. 

(Cit,  16-269;  31-309;  8^^^0.)    Excep.,  26. 

Sales,  76,  76.    (Cit.,  34-534.) 
V.  Keokuk   «fe  D.   M.  R.  Co.,  44-424. 

CazT.,  87,  68,  75.    (Cit,  52-602;  69-669.) 

Packard  v.,  1-530. 

Prince  v.,  40-583. 

V.  Quigly,  55-815.     Fraud,  85. 

State  v.,  20-262. 

McCracken,  State  v.,  66-569. 

V.     Webb,    86-551.     Appeal,    48.    979. 

Dam.,  120.     Instructions,  96.    Venue,  70, 

129.    (FoL,  51-224,  225.) 
McCrackin  v.  Weitzel,  70-728.    Homestead, 

216. 
McCramer  v.  Thompson,  21-244.      Instnic- 

tions,  151.    Suretyship,  82.    (Cit.,   24-20; 

34-442;  58-241.) 
McCraney  v,  Childs,  11-54.    Orig.  Not.,  184. 

Fanning  T.,  Mor.,  898. 

Levi  v.,  Mor.,  91. 

V.  McCraney,  5-232.  Divorce,  3,  55,  184. 

(at.,  61-647.)    Est.  of  Dec,  323,  824.  (Qt., 

12-206;  17-519;  21-256;  47-329.) 
McCraney's  Ex'r  v.  Griffin,  13-313.    Vend- 
ors, 25,  96.     (Cit.,  13-512;  29-160;  38-479.) 
McCrary  v.  CrandaU,  1-117.  Ev.,  1208.  (Cit., 

24-446.) 
-—  Crossan  v.,  87-684. 
-^  V.  Deming,  38-527.     Appeal,  414.    (Cit, 

67-657.)    Convey.,  303,  304.    FiSt  of  Dec., 

157,  159.    (Cit.,  46-651 ;  60-371 ;  68-451.) 
V.  Ruddick,  3^-621.    Att'y,  92.    Dist, 


46-80.     Contracts,  89.    (Cit.,  40-87.) 
—  Semple  v.,  46-37. 

V.  Tasker,  41-255.  Est  of  Dec,  228.  (Cit., 


56-119;  57-158;  58-405,      Dist.,  59-670.) 

McCre&,  Franklin  Ins.  Co.  v.,  4  G.  Gr.,  239. 

McCready ,  Atkins  v. ,  8-214. 

V.  Sexton,  29-356.  Const.  L.,  18.  Man- 
damus, 15.  (Cit,  37-86.)  Tax.,  471,  588, 
722,  754,  852.  (Cit,  29-424,  428,  432;  30- 
261,  309,  477,  541;  81-66,  126;  32-464,  466, 
514;  38-194;  34-576;  35-236;  36-475,  606, 
607;  37-36,71,  93,  529,  562,  683;  38-145, 
148,  154;  40-292;  41-441,  473;  42-355,  626; 
43-164;  44-147,  655;  45-115,  451;  48-357; 
65-855,  415 ;  68-432.) 

McCrillis  v.  Harrison  County,  68-692. 
Judgts.,  289. 

McCrory  v.  Foster,  1-271.  Husb.  &  W.,  7, 
48.  (Cit,  10-528;  19-495;  21-^8;  58-58.) 
Trusts,  26. 


McCrory  v.  Griswold,  7-248.    Const  L.,  202. 

(Cit,  86-356.)  Highways,  89, 91.    (at,  12- 

269;  80-522;  87-185,  650;  61-387.) 
McCue  v.  Circuit  CJourt,  51-60.    Mun.  Ccap., 

960,  964.    Officers,  6-7,  78,  79.    (at,  56- 

703.)    Quo  Warranto,  8. 
V.  Wapello   County,   5^-698.     Appeal, 

810.    Officers,  80.    Prac,  81. 
McCullom  V.  Black  Hawk  County,  21-409. 

Mun.  Corp. ,  926.    (at ,  24-860 ;  26-268 ;  82- 

828;  40-218,  897.    Dist,  4^59,  60.) 
McCullough,  McKnight  v.,  21-111. 
McCullum  V.  McKenzie,  26-510.    Wills,  16. 

(FoL,  46-488.    at,  36^42;  46-589;  60-412; 

63-126.) 
McCuUy,  Jenkin  v.,  Mor.,  447. 

Reno  v.,  65-629. 

v.,  66-730. 

McCummons  v.  Chicago  &  N.  W.  R.  Co.,  88- 

187.    Railr.,451.    (Cit,  64-768.) 
McCune  v.  Burlington,  C.  R.  &  N.  R.  Co., 

52-600.    Carr.,  31,  76. 

Colvin  v.,  39-^02. 

V.    Swafford,    6-552.      Highways,    95. 

(Cit,  2a-637;  87-550.) 
WUcox  v.,  21-294. 


McCunniff,  State  v.,  70-217. 

McCutchen,  Hughes  v.,  Mor.,  154. 

McDaneld  v.  Kimbrell,  8  G.  Gr.,  885.  Ten- 
der, 7,  29.    Vendors,  101. 

McDaniel  v.  Chicago  &  N.  W.  R.  Co.,  24r412. 
Carr.,  89,  73.  (at,  41-250;  44r427.)  Con- 
tracts, 488. 

Daniel  v.,  16-589. 

Huse  v.,  33-406. 

V.  Large,  55-812.     Est  of   Dec,  802. 

Pub.  Lands,  51. 

V.  Mace,  47-509.    Homestead,  28. 

V.  Marygold,  2-500.    Equity,  291.  Prac, 

60.    (Overr.,  51-513.    Cit,  10-248;  83-491.) 

V.  Peabody,  54r806.    Trusts,  98.    (at, 


56-815.) 

—  V.  Plumbe,  8  G.  Gr.,  881. 
V.  Spencely,  Mor.,  498. 


McDaniels,  Barnes  v.,  86-881. 

V.  Perkins,  64-174. 

V.  Van  Fosen,  11-195.    Arbitr.,44.  (at, 

16-90;  ia-408;  21-118;  2<M46;  86-78.) 

V.  Wheeler,  64r-678.    Venue,  la 

V.  Whitney.  88-60.    Contracts,  894,  684. 


Spec.  Perf.,  9,  28. 
McDermot,  Kinney  v.,  66-674. 
McDermott)  State  v.,  86-107. 


TABLE  OF  CASES. 


86' 


Bef  erences  are  to  titles  and  sections. 


McDevitt,  State  v.,  69-549. 

McDole    V.    Purdy,     28-277.    Actions,    33. 

(Cit.,  28-358.)    Vendors,  82, 195.    (Cit.,  42- 

561 ;  56-181 ;  65-880.) 
McDonald  v.  Bamhill,  58-669.    Plead.,  39. 
V.  Bennett,  45-456.    Bailm.,  30.    (Cit., 

63-454.) 
V.  Chicago  &  N.  W.  R.  Co.,  26-124.    (S. 

C,  29-170.)     Carr.,   148-146,  166.    Dam., 

218.    Parties,  149.    Plead.,  850. 
V. ,29-170.    Appeal.    (Cit,  29-217.) 

Att'y.  99.    (at.,  61-800.) 

Delaware  County  v.,  46-170. 

V.  Des  Moines  Valley  R.  Co.,  61-192. 

V.  Donaghue,  80-568.    Default,  80,  32. 

V.  Farrell,  60-885.    Appeal,  707.    Fraud. 

Conv.,  17. 
V.  Gray,  11-608.    Contracts,  223.    (Cit., 

22-74.)    Parties,  68. 
V.  Gregory,  41-518.  Assignt.,  55.  Judgts., 

291,  416,  417. 

V.  Hardin,  55-620.    Notice,  120. 

Independent  School  Dist.  v.,  89-564. 

V.  Jackson,  55-37.    Lim.  of  Ac,  16, 182. 


(Cit.,  59-478.)    Stat.,  120. 

V. ,  56-648.     Bills  &  N.,  429,  468. 

V.  Johnson,  48-72.    Execu.,  224,  225, 280. 

V.  Lightfoot,  Mor.,  450. 

. Livingston  v.,  21-160. 

. V.  Moore,  65-171.     Attach.,  109,    142. 

Ev.,  1248.    Garnishment,  4,  5. 
V.  Muscatine  Nat.  Bank,  27-319.    Bills 

&N.,44.    (Cit.,  84r442;  65-406.     Dist.,  51- 

271.) 

V.  Myers,  27-891. 

V.  Noonan,  50-88.    Bills  &  N.,  420.  Ev., 

180. 

Robb  v.,  29-830. 

. Ruble  v.,  7-90. 

v..  18-493. 

V.  School  Dist.,  10-469.    Schools,  46. 

(FoL,  12-185.) 

Tredway  v.,  51-668. 

V.  Woodbury  County,  48-404.  Crim.  L., 

1712.    Officers,  198. 
McDonald  Mfg.  Co.  v.  Thomas,  58-558.    Bills 

&  N.,  855.    Sales,  182.    (Cit.,  61-432.) 
McDonnell,  Gunsel  v.,  67-521. 
McDowell  V.   Bartlett,  14-157.    Parties,  20, 

24     (Cit.,  21-514;  37-96.    Dist.,  16-473.) 

Brandt  v.,  52-230. 

V.    Lloyd,    22-448.      Equity,    17,    18. 

Hortg.,  807,  818,  819. 


McDowell,  Scofield  v.,  47-129. 

McDuffie,  Ritchie  v.,  62-46. 

McDunn  v.  Des  Moines,  84-467.  (S.  C,  89- 
287.)  Dedication,  78.  (Fol.,  41-505.  at., 
697IO8.)  Equity,  57.  Injunc,  94.  Mun. 
Coi-p.,  856.    Real  Prop.,  27. 

V.   ,  89-286.    Convey.,    343.    Real 

Prop.,  27. 

McElfresh  v.  Kirkendall,  36-224.  Husb.  & 
W.,  67.  (Fol.,  36-562.  Cit.,  42-520.) 
Words  &  Phr.,  15. 

McElhiney,  Porter  v.,  56-98. 

McElroy,  Huskins  v.,  62-508. 

McEntee,  State  ex  rel.  v.,  68-381. 

McEvoy,  State  v.,  68-356. 

v.,  69-63. 

McEwen  v.  McEwen,  26-875.  Divorce,  93. 
(Cit,  86-195;  59-331.)    Orig.  Not.,  18. 

V.  Taylor,  4   G.   Gr.,    532.     Watei-s, 

27. 

McFadden,  Carson  v.,  19-91. 

Gibbs  v.,  39-371. 

V.  McCann,  25-252.    Landl.  &  T.,  8. 

Moody  v.,  64-601. 

Smith  v.,  56-482. 

McFaddin,  Green  v.,  5-549. 

McFarland  v.  Folsom,  61-117.    Excep.,  136. 

(Cit.,  69-263.) 

Hancock  v.,  17-124. 

V.  Lester,   28-260.    Plead.,  467.    (Cit, 

29-139.) 
V.  Lowry,  40-467.    Appear.,  17.    (Cit., 


42-45.)    Ev.,  1126.    J.  P.,  232.    (at,  54- 
380.) 

—  V.    McFarland,    51-565.      Divorce,    62. 
(Cit,  61-140.)    Marriage,  5. 

—  Singer  Mfg.  Co.  v.,  53-540. 

—  State  v.,  49-99. 

—  V.  Stevens,  44-706. 


McFaul  V.  Ramsey,  20  Howard,  523.    Plead., 

392. 
V.  Woodbury  County,  57-99.     Equity, 

166.    Prac.,  191. 
McFetridge  v.  Piper,    40-627.      Sales,   162. 

(Cit,  55-271;  60-111;  65-129.) 
McGaffick,  Norris  v.,  21-201. 
McGahen  v.  Carr,  6-331.    Orig.  Not.,  120, 

186.    (at,  10-526;  11-54;  16-100.  554;  17- 

174;  41-500;  46-152.    Dist,  27-527.)    Stare 

Decisis,  7.    Tax.,  20,  714.    (Cit,  22-21;  31- 

127.) 
McGalligan,  Miller  v.,  1  G.  Gr.,  527. 
McGaughey,  Willmering  v.,  30-205. 


868 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


McQavran  v.   Haupt,  9-88.    Record.   Acts, 

121.    (Cit,  9-806;   16-238;   17-92;  2(M08; 

24r-27;  25-478;  38-217;  60-285.) 
McGee,  Greedy  v.,  55-759. 

State  v.,  40-595. 

McGeoch,  Graham  v.,  61-51. 
McGetchie,  Buford  v.,  60-298^ 

aarke  v.,  49-437. 

McGiU  V.  Griffin,  82-445.    Bills  &N.    (Dist, 

87-677.) 

Joseph  ▼.,  52-127. 

McGillicuddy,  Camp  v.,  10-201. 

McGinn    v.    Butler,     81-160.    Attach.,     62. 

Bailm.,  41. 
McGinnis,  Davis  Sewing  Machine  Co.  v. ,  45- 

588. 
V.   Edgell,    89-419.    Execu.,    10,    880. 

Lim.  of  Ac,  189.    Trusts,  28. 

V.  fVeeraan,  88-^864.     Arbitr.,  15. 

V.  Hart,  6-204.     Replevin,  130. 

V.  Hunt,  47-668.     Lim.  of  Ac,  105,  110. 


(Dist.,  51-189.) 
McGinty  v.   Keokuk,  6(^-725.    Mun.  Corp., 

694.    (Cit.,  70-513.)    Prac,  67,  118,  168. 
MuGlassen    v.    Wright,     10-591.      Judgts., 

412. 
McGlasson,  Evans  v.,  18-150. 
McGlathery,  Nichols  v.,  48-189. 
McGlaughlin  v.   O'Rouke,  12-459.    Appeal, 

649.     (Cit.,  80-194;   51-227.)    Courts,  246. 

Husb.  &  W.,  147.    Judgts.,  28.    (Cit.,  18- 

159.) 
McGlothlen  v.   Hite,  55-892.    Est.  of  Dec, 

404-406.    (Cit.,  57-51.     Dist.,  57-412.) 

State  v.,  56-544. 

McGlothlin»  State  v.,  61-812. 

McGovern  v.  Keokuk  Lumber  Co.,  61-265. 

Appeal,   191,   192,   272,   822.     Excep.,   75. 

Venue,  84,  97,  99. 

South  wick  v.,  28-583. 

McGowan  v.  Johnson,  88-604. 

V.  Myers,  66-99.    Receivers,  82,  89. 

McGowen  v.  Myers,  60-256.    Convey.,  286, 

296.     Ev.,  1164. 
McGrady,  Aultmanv.,  58-118. 
McGrath,  Welch  v.,  59-519. 
McGraw  v.  Whitson,   69-848.      Mun.  Corp., 

711,  712. 
McGregor  v.  Armill,  2-30.  Appeal,  486.  (Cit., 

7-154;  8-125;  11-18,  250.)    Instructions,  87. 

Prac,   175.     (Cit.,  6-544;   13-482;    17-871; 

25-218;  29-488;  61-689.) 
Bailey  v.,  46-667. 


McGregor  v.  Baylies.  19-48.    Const.  L.,  817. 

(Cit.,  26-848;  28-875;  29-228;   81-15;  8T- 

465;  62-805.) 
V.  Boyle,  34-268.   Mun.  Corp.,  604.  (at, 

42-818.) 
V.  Brown,  89-655.    Tax.,  49.    (Cit.,  43- 


828.) 
MacGregor  v.  Gardner,  14-826.    (a  C,  16- 

588;  21-441.)     Convey.,  28.    Equity,  121. 

Parties,  21 9.    Trusts,  46.    (Cit. ,  14-426 ;  16- 

298;  18-285;  19-828.  864;  20-471.) 
McGregor  v.  Gardner,  16-588.  (S.  C,  21-442.) 

Appeal,  147,  1087,  1185.    (Cit..  37-866;  84- 

108.)    Courts,  10.    Equity,  201.     (Cit.,  28- 

499.) 
MacGregor  v.  MacGregor,  9-65.    (S.   C,  14- 

826;    1^528;   21-441.)     Equity,   3-6,  277. 

Plead.,    630.      (Overr.,   4a-«)l.      Cit.,  12- 

565;  21-276.)  *  Trusts,  99. 
McGregor    v.    McGregor,   21-441.      Appeal, 

1118.    Judgts.,  320,  829.     Notice,  94.  (Cit., 

37-308.)    Parties,  208.    Plead.,  639,  727. 
V.  McGregor  Branch  of  State  Bank,  12- 

79.    Tax.,  149.    (Cit.,  28-150.) 

McKinlay  v.,  10-111. 

McLaury  v.,  54-717. 

V.  Reynolds,  19-228.     Dedication,  15. 

Van  Orman  v.,  28-800. 


McGregor  s  Ex'rs  v.  Vanpel,  24-486.    Tax., 

12,  120,  129.     (Fol.,   49-198.    Cit,  5(^-829; 

59-258.) 
McGregor  &  M.  R.  R.  Co.  v.   Brown,  39-655. 

Tax.,  49.     (Cit.,  67-659.) 

Conway  v. ,  48-32. 

V.  Sioux  City  &  St.  P.   R.  Co.,  49-604. 

Pub.  Lands,  75. 
V.   Birdsall,    30-255.       Mandamus,    34. 

Plead.,  671.    Raih-.,  7.    (Cit,  8»-161.) 
V.  Foley,  38-588.    Contracts,  428.  Prac, 


156.     (Cit,  57-155.) 

McGregor  Branch,  etc..  Bank,  McGregor  v., 
12-79. 

McGrew,  Alexander  v.,  57-287. 

V.  Downs,  67-687.  Courts,  266.  De- 
fault, 33.     Grig.  Not.,  43. 

V.  Forsythe,  81-179.   Auctions,  8.   Sales, 


180,  181.     (Cit,  61^82.) 

—  Groodenough  v.,  44^670. 

—  Johnson  v.,  11-151. 
v.,  42-555. 


State  v.,  11-112. 

McGuffie  V.  Dervine,  1  G,  Gr.,  251.    Attach. 
(Cit.,  86-319.)    Ev.    (at,  4  G  Or.,  512.) 


TABLE  OF  CASES. 


869 


References  are  to  titles  and  sections. 


McGuire  v.  Brown,  41-650.  Est.  of  Dec., 
134,  859,  860,  373,  427,  483.  (Cit,  60-418.) 
Wills.  105.    (Cit..  56-68;  61-394.) 

Doylev.,8&-410. 

GetcheUv.,70-71. 

V.  Kemp,  8  G.  Or.,  219.    Prac.,  18. 

Little  ▼.,  88-560. 

Miller  v.,  Mor.,  150. 

V.   Pitt* s  Sons,  42-535.    Garnishment, 

120,  176. 

St^te  v.,  50-158. 

v.,  58-165. 

McHarg,  Campbell  v.,  9-854. 
McHenry,  Boon  v.,  55-202. 

V.  Cooper,   27-137.    Mortg.,  108,  460, 

461.    (at.,  27-154.) 

V.  Day,   18-445.    Ackgt.,  85.    (Cit.,  19- 

288,    466;   80-419.)    Convey.,    82.    (Dist., 

1^208.) 

Des  Moines  v.,  51-710. 

Dyer  v.,  18-527. 

— -  Hairs  Adm'x  v.,  19-521. 

Hove  v.,  60-227. 

Kessey  v.,  54-187. 

Mitchell  v.,  62-352. 

V.  Painter,  58-865.     Parties,  78.    Real 

Prop.,  112.    Trusts,  6. 

Shaw  v.,  51^182. 

V.  Sneer,  56-649.  Consp.,  1.  Officers,  137, 

138. 
V.  Sypher,  12-585.    Actions,  48.    (Cit., 

16-182.) 

Sypher  v.,  18-282. 

Zelle  v.,  51-572. 

McHose  V.   Dutton,  55-728.      Assignt,    81. 

Contracts,  185.     (Fol.,  56-771.) 
McHugh,  Myers  v.,  16-335. 
Mcllravy,  Falconbury  v.,  36-488. 
Mcllvaine,  Cornelius  v.,  Mor.,  318. 

Lyon  v.,  24-9. 

Mclnemy  v.  Reed,  23-410.    Mun.  Corp.,  566, 

586.    (Cit.,  25-172;   31-44;   34-165;  39-71; 

70-506.    ExpL,  84-516.) 
Mclntire    v.    Cagley,    87-676.      Att'y,   146. 

Dam.,  802,  806. 

V.  McConn,  28-480.    Wills,  31. 

V.  Mclntire,  48-511.     Instructions,  250. 

Plead.,  906.     (Cit,  58-196.) 
V.  Skinner,  4  G.   Gr.,  89.    Trusts,  22. 


(Cit.,  20-471;  86-128.) 
—  State  v.,  58-572. 
v.,  5^264. 


Mclntue,  State  v.,  59-267. 

v.,  66-839. 

Mcintosh  v.  Kilboume,  37-420.     Appeal,  331 . 

Stat.,  86.    (Cit.,  61-170.) 
V.  Lee,  57-856.    Contracts,  311.    Plead., 

185,  493. 

Libbey  v.,  60-829. 

v.  Likens,  25-555.    Interest,  170. 

V.    Livingston,  41-219.      Appeal,   561. 


Elections,  25,  47.    Ev.,  373. 
McKay  v.  Qapp,  47-418.     Chat.  Mortg.,  68. 

Sales,  98.    (Cit.,  68-566;  69-330.) 

V.  Funk,  37-661.     Bankr.,  19,  20. 

V.  Leonard,  17-569.    Appeal,  431.    Mun. 

Corp.,  957.     (at.,  82-119.) 
V.  Maloy,  58-38.    J.  P.,  199,  205.    Offi- 


cers, 174,  221. 

V.  Thorington,  15-25.    (See  17-569.)  Ap- 


'  peal,  468,  495,  517.    (Cit.,  18-289;  21-337; 

80-525;   31-296,  478;  33-401;  34-400,  572; 

38-554;  54-572.)    Mun.  Corp.,  957.  Officers. 

(Overr.,  17-571.     Cit.,  32-119.) 

Weiser  v.,  51-417. 

McKean  v.  Burlington,  C.  R.  &  N.  R.  Co., 

55-192.     Ev.,   424.    (Cit.,   57-628;  62-490; 

69-454.)    Negl.,  113,  133. 

Godfrey  v.,  54-127. 

V.  Mt.  Vernon,  51-306.     Mun.  Corp.,  252, 

898.    (Fol.,  51-708.) 

Peck  v.,  45-18. 

Rhodes  v.,  55-547. 

State  v.,  86-348. 

Thompson  v.,  43-402. 

Wood  v.,  64r-16. 


McKee,  Bundy  v.,  29-253. 

Cooper  v..  49-286. 

v.,  53-239. 

V.  Harris,  1-364.     Orig.  Not.,  2. 

Herriman  v.,  49-185. 


Mumma  v.,  10-107. 

Peed  v.,  42-689. 

V.  Reynolds,  26-578.    Convey.,  17.    Est. 

of  Dec. ,  320.    (Cit. ,  27-153, 198 ;  54-481 ;  6ft- 

361.)    Husb.  &W.,  45. 

Simms  v.,  25-341. 

Smith  v.,  67-161. 

Stuokslager  v.,  40-212. 


McKeegan,  Foley  v.,  4-1. 

McKeever  v.  Horine,   12-227.     J.   P.,   175, 

186. 
V.  Jenks,  5ft-300.    Appeal,  881.    (Cit., 

68-722.)    Const.  L.,  28.    Fences,  8.   Plead., 

158,  896. 


870 


TABLE  OF  CASEa 


Beferences  are  to  titles  and  sections. 


McKeever   v.   Jenks,    59-350.      Courts,    28. 

Fences,  24,  26, 
McKell  V.  Neil,  Mor.,  271. 
V.  Wright,  4r-504.    Excep.,  88.    (Cit., 

7-238;  9-249.) 
McKellar  v.  Stout,  13-487.    (S.  C,  14r-859.) 

Plead.,  671.    (Cit.,  18-131;  25-222;  32-119; 

88-593.) 
V. ,  14r-359.    Corp.,  165.    (Fol.,  49- 

323.    Cit.,  37-570.    ExpL,  48-431.) 
McKelvey,  Langwoi*thy  v.,  25-48. 
McKenly  v.  Chicago,  R.  I.  &  P.  R.  Co.,  4^ 

641.    Raik.,  301.    (Cit.,  66-20.) 
McKenna  v.  Kelso,  52-727.    Convey.,  89. 
McKenney  v.   Hopkins,  20-495.    J.  P.,  50, 

100.    Plead.,  88. 
McKenzie,  Behrens  v.,  23-333. 

Greff  v.,  85-594. 

V.  Killer,  27-254.     Appeal,  237,  240,  895. 

Cit.,  83-593;  40-409:  50-507;  61-691.    Ev., 

161.    (Cit,  81-480.) 

Lawson  v.,  44-663. 

Loomis  v.,  31-425. 

v.,  48-416. 

v.,  57-77. 


McCuUum  v..  26-610. 

McKern  v.  Albia,  69-447.    Appeal,  862.    In- 
structions, 100. 
McKewer  V.  Kirtland,   38-348.     Bills  &  N., 

192,  193,  241.    (Cit.,  38-98;  58-718.) 
McKibben,  Yates  v.,  66-857. 
McKim,  Harrison  v.,  18-485. 
McKindley  v.  Nourse,  67-118.    Assignt.,  139, 

140. 
McKinlay  v.  McGregor,  10-111.    Actions,  69. 

(Cit,  11-821;  23^55;  69-299.) 
McKinley,  Barlow  v.,  24-69. 
V.  Betchtel,  12-561.    Appeal,  198.  (Fol., 

15-602.     Cit.,  18-536;  14-283,  541;  17-580; 

18-537;   19-349;    25-262,  599;  27-318,  365; 

81-476.)    Appear.,  5.    Orig.  Not.,  41. 
V.  Chicago  &  N.   W.  R.   Co.,  44-314. 


(S.  C,  99  U.  S.,  14.)  Appeal,  964,  1139. 
(Cit,  59-755.)  Courts,  100.  Dam.,  44. 
(Cit.,  45-572;  52-214;  57-480,  609;  58-352. 
Dist,  47-88.)  Ev.,951.  RaUr.,726.  (Dist, 
64-571.) 

—  V.  Chicago,  R.  I.  &  P.  R.  Co.,  47-76. 
Plead.,  712.  RaUr.,  295,  296,  407.  (Cit, 
54-541 ;  59-198.) 

—  Flinnv.,  44-68. 

—  McClanahan  v.,  52-222. 

—  Moore  v.,  60-367, 


McKinley,  Railroad  Co.  v.,  99  U.  S.,  147. 
McKinney  v.  Hartman,  8-344. 

V. ,  4-154.    Instructions,  116.   (Cit., 

5-275;  10-275,  886;  14r^542;  15-561 ;  88-140.) 

V.  Herrick,  66-414.    Contracts,  116, 120. 

V.  Simpson,  61-662.    New  Tr.,  14,  57. 

State  v.,  42-205. 

V.  Western  Stage  Co.,  4r420.    Arb.  & 


Aw.    (at.,  8-44;  20-476.)    Husb.  &  W., 

21.     (Cit.,  48-611.) 

—  V.  "Wood,    85-167.    Courts,    27.    (Cit, 


62-199.)    Stat,  149. 
McKinnis  v.  Freeman,  88-364.    Mortg.,  810. 

(Cit,  60-144;  69-585.) 
McKinzie,  Porter  v.,  20-462. 

State  v.,  18-578. 

McKissick,  Bridgman  v.,  15-260. 

V.  Chandler,  58-757. 

V.  Mill  Owners'  Mut.  F.  Ins.  Co.,  50- 

116.    Equity,  79.    Execu.,  396.    Insurance, 

112.     Mortg.,  323,  451. 
McKitterick,  Smith  v.,  51-648. 
McKivitt  V.   Cone.   80-455.     Ev.,   64,    1299, 

1302.     (at.,  35-431.     Dist.,  41-539.) 
McKnight  v.  Iowa  &  M.  R.  Const.  Co.,  48- 

406.    RaUr.,  575,  693.     (at,  64-649.) 
V.  McCullough,  21-111.      Arbitr.,4,  7, 

26,  28,  55.    (Cit,  29-446.) 

V.  United  States,  Mor.,  444. 

McKonkey  v.  Chicago,  B.   &  Q.  R.   Co.,  40- 

205.    Railr.,  656.    (at,  45^26.) 
McKown  V.  Furgaflon,   47-636.      Fraud,  6. 

(ExpL,  62-148.) 
McLain,  Burroughs  v.,  87-189. 

V.  Lawson,  25-277.    New  Tr.,  122. 

McLane  v.  Bonn,  70-752.     Intox.   Liq.,  6, 

189. 
V.  Leicht,  69-401.    Const.  L.,  15, 52, 198, 

217,  276.     Courts,  104.    Intox.  Liq.,  5. 
McLaren  v.  HaU,  26-297.    Attach.,  51-210. 

(Cit.,  29-888;  88-340,  439.      Expl.,  31-118.) 

Husb.  &  W.,  119.      (Cit,  33-228;  86-166; 

46-698;  62-398.)    Pay.  &  Disch.,  85.    (Cit, 

82-585;  88-409;  87-249;  88-87;  40^86;  70- 

44.)    Replevin. 

Morgan  v.,  4  G.  Gr.,  586. 

McLaughlin  v.  Bascom,  88-660.    Slander  & 

L.,65.     (at,  68-402.) 

v.  Bascomb,  86-593.    Plead.,  670. 

V.  Fhrst  Nat.  Bank,  28-603. 

Gray  v.,  26-279. 

Penn  v.,  86-588. 

State  v.,  44-82. 


TABLE  OF  CASEa 


871 


Bef erenoes  are  to  titles  and  sections. 


McLaury  v.  McGregor,  64-717.    Mun.  Corp., 

682.    (at.,  70-518.)    NegL,  17.    (Cit.,  51^ 

188.) 
McLay,  Klemme  v.,  68-158. 
McLean  v.  Arduser,  46-43. 

Anltman  v.,  27-129. 

V.  Aultman,  80-596. 

Brix  v.,  60-597. 

Marshall  v.,  8  G.  Gr.,  868. 

Bobbins  v.,  29-598. 

Smith  v.,  24-822. 

McLelland,  Jewett  v.,  8  G.  Gr.,  568. 
McLenau  v.  Sullivasi,    18-^27.    Trusts,  11. 

(Cit.,  2&-472;  31-518.) 
McLenans,  Sullivan  v.,  2-487. 
McLenon  v.  Kansas  City,  St.  J.  &  C.  B.  R. 

Ck>.,  69-820.    Appeal,  102,  103,  109.    £t., 

614.    Raib-.,  405. 
McLeod,  (Commercial  Exchange  Bank  v.,  65- 

665. 

v.,  67-718. 

Mingus  v.,  25-452. 


McLeran,  Mt.  Pleasant  Branch,  etc..  Bank  v., 

26-806. 
McLeman,  Wilson  t.,  20-80. 
McLott   V.    Savery,    11-328.      Default,  70. 

Guaranty,  69.    Parties,  84.    (Qt.,  14^9.) 

Plead.,  785.    (CJit,  25-87a) 
McMackin,  State  v.,  70-281. 
McMahan,  Hall  v.,  4  G.  Gr.,  876. 

Roberts  v.,  4  G.  Gr.,  34. 

Stone  v.,  4  G.  Gr.,  72. 

McMahill  v.  McMahill,  69-115.  Convey.,  131, 

182.    Gifts,  7. 
McMahon  v.  Council  Bluffs,  12-268.     Mun. 

Corp.,  615.    (Cit.,  24-288.) 
McMannis  v.  Rice,  4&-361.     Guardianship, 

80,52. 
McManus  v.  C^michael,   8-1.    Waters,  8. 

(Cit.,  4^212;  18-840,  871,  552;  22-582;  32- 

108;  42-861;  49-^69.    Expl.,  1&-186.) 

Dougherty  v.,  86-657. 

V.  Finan,  4-288.    Ev.,  1248.    (Cit.,  15- 

89;  10-129.) 

V.  Humes,  0-159.  Courts.  ((Dit.,  29-469.) 


New  Tr.    (Cit.,  29-472.) 
—  V.  Ruddick,  14-92. 


McMartin  v.  Bingham,  27-284.  Const.  L., 
48.  Equity,  250.  (Cit.,  65-645.)  Reference, 
1.    (Cit,  50-880,  888;  54-548;  69-526.) 

McMeans  v.  Cameron,  51-691.  Jurisd.,  21, 
83,  84,  86.  (Cit,  66-74;  64-110.)  J.  P.,  11, 
78,25a 


McMenomy  v.  McMenomy,  22-148.  Est.  of 
Dec.,  418.  (Pol.,  49-^01.  at,  60-246.) 
Words  &  Phr. ,  29.    (Cit ,  65-82.) 

McMichael  v.  Johns,  88-696. 

McMillan,  Bensley  v.,  49-517. 

V.  Boyles,   14-107.     Mun.   Corp.,  871. 

(at,  19-401;  26-250;  27-66.) 

V.  Burlington  &  M.  R.  R.  Co.,  46-231. 


Appeal.    (Cit,  50-191;  50-432;  6^-116;  64r- 
699.)    Negl.,  165.    Railr.,  668. 

—  V. ,  56-421.    Ev.,  965. 

—  V.  Craig.  14-598. 

—  V.  Lee  County,  8-Sll.  Mun.  Corp.,  878. 
(Fol.,  45-596.  Cit,  6-393 ;  10-168 ;  26-252 ; 
41-69.) 

—  Lillie  v.,  52-463. 

—  Mieir  v.,  51-240. 

—  Murphy  v.,  59-515. 

—  Stewart  v.,  84-455. 

—  Wetmore  v.,  57-344. 


McMillen,  Blake  v.,  22-358. 

v.,  83-160. 

V.  Blattner,  67-287. 

V.  Boyles,  6-304.    (S.  C.  0-891.)    Mun. 

Corp.,  864.    (Cit,  8-199;   10-169;  26-252; 

347,  500;  39-117,  120;  40-80,  81;  44-641.) 
V.  County  Judge,  etc.,  0-391.    (S.  C,  6- 


804.)   Const  L.,  165,  284,  348.   Mun.  Corp., 
864..  (Cit,  10-169.) 
—  V.  Rose,  54-522.    Vendors,  187. 


McMillin  v.  Staples,  30-532.  Dam.,  3.  Landl. 

&  T.,  72.    Real  Prop.,  15. 
McMullan  v.  McKenzie,  2  G.  Gr.,  368.    Part- 
nership, 42-44,  67. 
McMullen  v.  McMullen,  10-412.    Husb.   & 

W.,    58.    (Cit,    17-399;    36-314;    46-527, 

Dist.,  19-243,  500.) 
McMurray  v.  Day,  70-671.    Appeal,  25,  606. 

Real  Prop.,  164^ 
V.  Van   Gilder,    56-605.    Equity,    20. 

Parties,  111.    Sales,  124. 

Veeder  v.,  70-118. 

McMurty,  Forsythe  v.,  69-162. 

McNabb,  State  v.,  45-705. 

McNair  v.  McComber,  16-368.    Appeal,  510. 

(Cit,  21-337;  23-439;  31-421;  38-554;  54- 

671.) 

MUler  v.,  11-525. 

McNally,  Borland  v.,  48-440. 

V.  Shobe,  22-49.    Appeal,  348.    Dam.,  72. 

State  v.,  32-580. 

McNamara  v.  Dratt,  38-885.    Partnership, 

58. 


872 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


McNamara  V.  Dratt.  40-413.    Ev.,  178.    (Cit., 
46-274 ;  56-557.)    Partnership,  54. 

V.  Estes,   22-246.    Appeal,  385.    Mun. 

Corp.,  516,  518,  577.   (Cit.,  31-86,44.   Dist., 
25-170.)    Tax.,  761,  805.    (Cit.,  28-280.) 
Lepage  v.,  5-124. 


McName  v.  Malvin,  56-362.      Actions,    45. 

(Cit,  67-657.)    Judgts.,  208. 
McNamee  v.  Cari>enter,  56-276.     Bills  &  N., 

460.    Parties,  110. 
V.  Moreland,  26-96.   Judgts.,  396.    (Cit., 

31-82.)    Dist.,  63-282.     Real  Prop.,  46,  47. 
(Cit,  34-150.) 
McNany,  Fairfield  v.,  37-75. 
McNaught  V.  Chicago  &  N.  W.  K.  Co.,  30- 

336.     Appeal.    (Cit,   45-273.)     Raiir.,  396. 

(Cit,  35-335 ;  38-312 ;  56-208,  441;  58-^26.) 
McNear  V.  McComber,  18-12.    Convey.,  143, 

144.     (Cit,  24-140 ;  29-165 ;  31-244. ) 
McNeil,  Cook  v.,  44r^96. 
McNichols  V.  Wilson.  42-385.     Ev.,  616,  620, 

1265.     (Cit,  52-39;  67-60.)    Highways,  99, 

100,  102,  117. 
McNitt  V.   Helm,  29-302.      (S.   C,   33-342.) 

Lim.  of  Ac,  221.    (Cit.,  34-391.) 

V. ,  33-342.     Bills  &  N.,  417. 

McNorton  v.   Akers,  24-369.     Appeal.    (Cit., 

29-227.)    Attach.,    99.     Fraud.    (Cit.,  24- 

584;    34-542;    59-204.)    Replevin,    17,   93, 

113,  131.     (Cit,  52-466;  59-204;  61-149.) 
McNulty    V.   Everett,    17-581.     Default,   38. 

(Cit,  31-487;  60-353.) 

Keyesv.,  14-484. 

Merchants'  Nat.  Bank  v.,  36-229. 

McPhail  V.  Hyatt,  29-137.    Oamishment,  68, 

104,131.    Judgts.,  242.    Plead..  740.   (Cit, 

42-640.) 
McPherrin  v.  Jennings.  66-622.     Bailni.,  84. 

(at,  69-195.)    Ev.,  240,  436.     Negl..  28,  90. 

Murdough  v.,  49-479. 

McPherson  v.  Foster,  48-48.     BUls  &  N.,  396. 

Mun.  Corp.,  42.  69.   84.   130.  162,  167-169, 

(Cit,  44-127;    66-392,394.)    Schools,   155, 

174.    Tax.,  338. 

V.  Macy,  38-682. 

State  v.,  fr-53. 

McPoland  v.  Fitzpatrick,  1  G.  Gr.,  543.    Ap- 
peal. 997.    (Cit,  3  G.  Gr.,  331.) 
McQuiston,  Ross  v.,  45-145. 
McReynolds,  Estate  of,  61  -585.     Est.  of  Dec. . 

45.  48. 
V.  Anderson,  69-208.    Est.  of  Dec. ,  303- 

805.    Guardianship,  151. 


McReynolds,  Gray  v.,  65-461. 

McRoberts,  Ex  parte,  16-400.  Habeas  Cor- 
pus, 9.    (Cit,  28-158.) 

McShane.  Bolton  v.,  67-207. 

v.  Gray,  18-504. 

v.  McShane.  49-210.    Appeal,  1018. 

McTaggart,  Dean  v.,  40-688. 

McTighe  v.  Bringolf,  42-455.  Husb.  &  W., 
19.     (Cit,  49-20;  59-345.) 

McTigue.  Jenkins  v..  22  Fed.  Rep.,  148. 

McTucker  v.  Taggart,  29-478.  Equity,  90. 
(Cit.  61-509.) 

McWaid,  Young  v.,  57-101.  . 

McWilliams,  Flanagan  v.,  52-148. 

v.  Kalbach,  55-110.    Guardianship,  49. 

Judgts..  810. 

V.  Myers,   10-825.    Execu.,   9,  20,  94. 


(Cit,  16-392;  24-80;  49-299.) 

—  V.  Webb,  32-577.     Assign!.,  16-52.  (Cit., 


62-645.     Dist.,  52-380.) 
Mace.  McDaniel  v.,  47-509. 
Machinists'  Bank  v.  Krum,  15-49.    Interest, 

99,  100,  167.  168.    (Cit,  83-210.) 
Mackall,  Hindman  v.,  3  G.  Gr..  170. 
Mackemer  v.  Benner,  1  G.  Gr.,  157.    Appeal, 

305.    (Cit.,  2  G.  Gr.,  184 ;  4  G.  Gr.,  414, 512 : 

1-122.  178.) 
Mackenzie,  McMuUan  v.,  2  G.  Gr..  368. 
Mackey  v.  Swartz,  60-710.    Sales,  68. 
Mackie  v.  Central  R.  of  Iowa.  54-540.  Ck>nst. 

L.,  27.      Instructions,   85.    Notary  Pub., 

10.     Raih-.,  296,  303,  879,  880,   398.    (Cit., 

57-722.)    Schools,  198. 
Macklot  V.   Davenport,  17-879.      Const.  L., 

311.     Injunc,  25.    Juried.,  3.      Replevin, 

58.     Tax.,   183,   250.      (Fol.,  53-361,   475. 

Cit,  17-408;  18-72;  19-309;  20-289;  21-58: 

25-155;   28-511;   86-180;   37-549,  550;    89- 

294.  446;  48-444;  47-27;  51-«0;  58^89;  56- 

386;    5&-290;  63-640;   68-841.      Dist,   46- 

554;  50-169.) 

V.  Hart,  12-428.    Orig.  Not,  72,  78,  90. 

Maclay,  A^^^  v.,  14-281. 

V.  Bunkers,  46-700.    Appeal.    (CJit.,  46- 

709;  47-594,  696;  50-697;  51-699.) 
Macleod  v.  Geyer,  58-615.    Appeal,  763.    In- 

tox.  Liq.,  188. 
Macomber  v.   Peck,    39-851.      Appeal,  726. 

Appear.,  6.   AttV,  44.   Estop.,  80.     Fraud. 

Couv..  11.    (Fol.',  42-571.    Cit,  42-420 ;  50- 

188 ;  52-275 ;  55-488 :  5&-59.)  Record.  Act?, 

99. 
Macy,  McPherson  v.,  88-682. 


TABLE  OF  CASES. 


S73 


References  are  to  titles  and  sections. 


Madar  v.  Veers,  56-754.     Pay.  &  Disch.,  61. 
Madden  v.  Koester,  51^-692.    Ev.,  1326. 

State  v.,  85-511. 

Maddoz,  Allen  v.,  40-124 

Fleming  v.,  80-289. 

v.,  82-498. 

Sherman  v.,  44-708. 

Turner  v.,  6-489. 

Madera  v.  Jones,  Mor.,  204.    Contracts,  2. 
Madison  v.  Shockley,  41-451.    Est  of  Dec., 

87,  94,  278. 
V.  Spitsnogle,  58-369.    Appeal,  73,  76. 

(at.,  58-564;  60-322.)    J.  P.,  28. 
Madison  County,  Callanan  v.,  45-561. 

V.  Cooper,  42-698. 

V.  Holliday,  4»-261.    Officers,  216. 

V.  Johnston,  51-152.     Guardianship,  9, 

46,    (at.,  65-108;  68-52.) 

V.  Kridler,  56-82.    Schools,  206. 

Leonard  v.,  64r-418. 

McAndrew  v.,  67-54. 

Rhyno  v.,  43-632. 

V.  TuUis,  69-720.    Appeal,  357.    Mun. 

Corp.,  954.      Officers,  122.     Schools,  196, 

204,205. 
Westfall  Y.,  62-427. 


Madren,  Thornburgh  v.,  83-380. 

Harper  v.,  21-407. 

Madson  v.  Sexton,  37-562.  Tax.,  416,  437, 
765,  787.     (Cit.,  47-130;  52-476;  56-749.) 

Magoon  v.  Gillett,  54-54.  Attach.,  70,  72,  73, 
214.     . 

V.  Warfield,  3  G.  Gr.,  293.    Bankr.,  23, 

24.     (at.,  4  G.  Gr.,  290.) 

Maguire,  Woodbury  v.,  42-339. 

MahaflFy  v.  Mahaflfy,  61-679.    Est.  of  Dec. ,  44. 

V. ,  63-55.  Appeal,  651,  668.  Con- 
tracts, 884.  Courts,  255.  (Cit.,  67-229.) 
Exoep.,  81.  Homestead,  230,  281.  Husb. 
&  W.,  29,  30.    Plead.,  681.    (Cit.,  64-698.) 

Miller  v.,  45-289. 

Maiian,  State  v.,  68-804. 

Mahana  v.  Blunt,  20-142.  Stat,  of  Fr.,  17, 
93.    (Cit.,  8^124,  539;  40-310;  66-76.) 

Mahaney  v.  Bell,  42-383.    Appeal,  466. 

Mahar,  Palo  Alto  Banking,  etc.,  Ck).  v.,  65-74. 

Mahaska  County,  Cobum  v.,  4  G.  Gr.,  242. 

Cooledge  v.,  24-211. 

Coulter  v.,  17-92. 

Hinesley  v.,  69-511. 

V.   Ingalls,    14-170.    Mun.    Corp.,   988. 

Officers,  45,  179.  (Cit.,  18-200.)  Plead., 
945.    (at.,  81-899;  85-594.) 


Mahaska  County  v.  Ingalls,  16-81.    Ev.,  291. 

(Fol. ,  34^322.     Cit. ,  19-101 ;  20-550 ;  31-153 ; 

84-107.)    Officers,  57.    (Cit.,  20-261;  21-88; 

22-862;  39-566;  5^707.) 

Moore  v.,  61-177. 

V.  Ruan,  45-328.    Appeal,    304.    Mun. 

Corp.,  955,  956.    Schools,  202.    (Cit.,  56-33.) 
V.    Searle,    44-492.    Mun.    Corp.,    940. 

Schools,  202,  203.     (Cit.,  56-33.) 
Washington  (Jounty  v.,  47-57. 


Mahaska  CJounty  Coal  Co.,  Jones  v.,  47-35. 

Mahaska  County  R.  Co.  v.  Des  Moines  Val- 
ley R.  Co.,  28^37.  Contracts,  462.  Estop. 
(Cit.,  85-518 ;  36-621 ;  39-271.)  Railr.,  86-88. 

Mahaska  County  Savings  Bank,  Newell  t., 
•51-178. 

Mahin.  Bell  v.,  69-408. 

Mahler  v.  Garber,  28-589. 

Mahon  v.  Cooley,  36-479.  Homestead,  126. 
Lim.  of  Ac,  170,  171,  189,  191,  207.  (at., 
36-580;  37-572;  49-285;  56-415.) 

Mahoney,  Friedlander  v.,  81-311. 

Law  v.,  33-610. 

Lee  v.,  9-344. 

Price  v.,  24-582. 

Mahnke  v.  Damon,  3-107.  Attach.,  242. 
(at.,  4-252;  8-346;  14-198.) 

Maichen  v.  Clay,  62-452.  Plead.,  106.  Vend- 
ors, 117. 

Main,  Laughlin  v.,  63-580. 

Mainer  v.  Reynolds,  4  G.  Gr.,  187.  Bills  & 
N.,  108.  Plead.,  776.  (at..  11-504;  18- 
518.) 

Maines,  Hutton  v.,  68-650. 

Mains,  Woods  v.,  1 G.  Gr.,  275. 

Maish  V.  Bird,  59-370.     Receivers,  18,  27. 

V. ,  4  McOary,  129.     Fraud.  Conv., 

158. 

V. ,    22    Fed.     Rep.,    180.      Chat 

Mortg.,  147.     Tax..  318. 

V. ,  22  Fed.  Rep.,  576.    Chat.  Mortg., 


79,  97,  98. 

—  V.  Littleton,  62-105.    Parties,  206. 


Major,  Rankin  v.,  9-297. 

Malcolm,  State  v.,  8-418. 

Mallard,  Hopkins  v.,  1  G.  Gr.,  117. 

Mallett  V.  Beale,   66-70.    Assault,  1.    Oim. 

L.,  261. 

Boyle  v.,  67-516. 

Holmes  v.,  Mor.,  82. 

Koon  v.,  68-205. 

V.  Stone,  17-64.    Interest,  77, 188.    (Cit., 

36-519.)  • 


874 


TABLE  OF  CASEa 


Bef  erenoes  are  to  tideB  and  aectlaiifl. 


Malli,  WiUett  v.,  65-675. 

Manatt,  Brock  v.,  1-128. 

V.    Willett,    57-705.      Ck>ntTact8,     855, 

v.,  5-270. 

Dam. ,  188.    Mortg. ,  859.    Parties,  242. 

Manchester,  Finnagan  v.,  12-^21. 

Mailing,  State  v.,  11-289. 

V.  Hoag,  66-649.    Appeal,  993.    Dedica- 

Mallord, White  v.,  Mor.,  494. 

tion,  75. 

Mallory,  Brown  v.,  26-469. 

Sikes  v.,  69-66. 

Crookshank  v.,  2  G.  Gr.,  257, 

Biandego  v.  Centennial  Mut.  L.  Ass'n,  64- 

V.  Farmers'  Ins.  Co.,  65-450.     Insur- 

184. 

ance,  101. 

Manderscheid  v.  District  Court,  6(^240.   Con- 

 V.  French,  88-481.    Tax.,  581. 

tempt,  7-10. 

T. ,  44-188.     JudgtB.,  888.     Tax., 

Manderschid  v.  Dubuque,  25-108.    (S.  C,  29- 

447.    (at,,  6a-452;  68-896.) 

73.)    Mun.  Corp.,  684.    (Cit.,  82-827;  85- 

V.  Luscombe,  81-269.    Appeal,  554,  817, 

181 ;  86^87 ;  45-145 ;  51-126 ;  54-169.    Dist., 

1008.    (at.,  87-{^92;  41-692.) 

60-441.) 

V.  Montgomery  Ck)unt7,  48-681.    High- 

 T.  ,  29-78.    Dedication,  11-18,  24, 

ways,  45.    Mnn.  Corp.,  76,  886.    (Cit.,  61- 

26-28.    (at,  68-298.)    Mun.  Corp.,  640. 

427.) 

Mandershied,  Gray  v.,  69-124. 

T.  Sailing,  48-^99.    Default,  18.    Plead., 

Mandeville,  Walton  v.,  50-597. 

226. 

Mandt  v.  Garfield,  46-707. 

Mally  V.  Mally,  81-60.    Equity,  8. 

Manix  v.  Malony,  7-«l.    New  Ti*. ,  25, 127, 148, 

V, ,52-654.    Judgts.,268.    (Cit.,  66- 

201.    (Fol.,  7-91,484;  1&-802.    Cit.,  11-66; 

596.) 

15-89;  16-126,  259,  818;  18-403;  20-201;  30- 

Malone,  Brady  v.,  4-146. 

279;   81-218;  82-518;   87-229,  341 ;  88-869 ; 

V.  Burlington,  C.  R.  &  N.  R  Co.,  61- 

45-220;  70-482.) 

826.    (S.  C,  65-417.)    Raihr.    (Cit.,  64-649 ; 

Manker,  BeiTyman  v.,  64-160. 

66-608;  67-75.) 

Manley,  State  v.,  68-844. 

V. ,  65-417.    Raik.,  577-579.    (Cit., 

V.  Wolfe,  24-141.    Venue,  28.    (at.,  89- 

67-75;  68-24;  70-660.) 

170.) 

Rindskoflf  v.,  9-540. 

Mann  v.  Cross,  9-827.    Interest,  11.    (at., 

Struble  v.,  8-586. 

25-820;   26-210;   47-481.     ExpL,  40-240.) 

Malone*s  Estate,  T:eegan  v.,  62-208. 

Parties,  17. 

Maloney,  Brundige  v.,  52-218. 

Dawson  v.,  49-596. 

Dubuque  v.,  9-450. 

Foule  v.,  58-42. 

O'NeU  v.,  84-592. 

V.  Howe,  9-646.  Default,  21,  80.  Plead., 

Malony  v.  Bourne,  8  G.  Gr.,  880. 

492,  870.    (Cit,  10-19;  17-168;  27-288;  29- 

Crane  v.,  89-89. 

288;  57-859.) 

V.    Fortune,   14-417.    Const.    L.,  126. 

KeUey  v.,  50-625. 

(Cit.,  45-68.)    Mortg.,  894.    (at.,  47-182; 

Keyes  v.,  68-560. 

59-559.    Dist.,  18-35.) 

Kline  v.,  29-112. 

Glenn  v.,  4-814. 

Massie  v.,  17-181. 

Manix  v.,  7-81. 

Ratliff  v.,  5-428. 

Maltby  t.  Cooper,  Mor.,  59.    Const.  L.,  140, 

V.  Independent   School   Dist.,    52-180. 

141.    Stat.,  59. 

Ev..  670. 

Malony,  State  v.,  44-104. 

V.  Sioux  City  &  P.  R.  Co.,  46-687.    Ap- 

 Luscomb  v.,  26-444. 

peal,  1124.     Excep.,    52.     (Cit,  64-818.) 

McKay  v.,  58-88. 

Railr.,  489. 

Malvin,  Bailey  v.,  58-871. 

Manning,  Baker  v.,  85-592. 

V.  Ohifitoph,  54^662.    Execu.,  185, 192. 

V.  Burlington,  C.  R.  &  N.  R.  Co.,  64^240, 

Klaman  v.,  61-752. 

Appeal,  858.    Ev.,  1388, 1345, 1863.    Raihr., 

McName  v.,  56-862. 

590. 

Redman  v.,  28-296. 

V.  District  Tp,  28-832.    Schools,  62,  65, 

MaUy,  Mally  t.,  81-60. 

158.    (Cit,  29-342;  31-898;  48-71;  65-608.) 

v.,  52-664. 

First  Nat  Bank  v.,  87-610. 

TABLE  OF  CASEa 


875 


References  are  to  titles  and  sections. 


Manning,  Gaines  v.,  2  G.  Gr.,  251. 

Graw  v.,  54-719. 

Hawke  v.,  3^707, 

V.  Horr,  18-117. 

V.    Irish,    47-650.      Judgts.,    104,    105. 

Time,  4.    (at.,  54-198.) 

Jacobson  v.,  2  G.  Gr.,  585. 

McClish  v.,  8  G.  Gr.,  223. 

V.  Markel,  19-103.    Mortg.,  469. 

V.  Matliews,  66-675.   Ck)urts,131.  Railr., 

76.    (Cit.,  67-149,  161,  784;  68-267.) 

V. ,  70-503.     Assignt.,  59. 

V.  Meredith,  69-480.    Appeal,  528.    Pay. 

&  Disch.,  1. 
V.     Perkins,    16-71.       Contempt,    19. 

Plead.    (Cit.,  18-248.) 

Van  v.,  Mor.,  491. 

Walker  v..  6-519. 

Webster  v.,  52-738. 

Manny    v.   Adams,  32-165.       Attach.,   145. 

(Cit.,  57-29,  135.) 
V.  French,  28-250.    Plead.,  469.     (Fol., 

54-546.    at. ,  29-139 ;  67-189. ) 
Templeton  v.,  84-577. 


V.  Woods,  33-265.     Appeal,  245.     Chat. 

Mortg.,  134.     Record.  Acts,  71. 
Manser,  Moore  v.,  9-47. 
Mansfield  v.  Sac  County,  59-694.    Poor,  29. 

(Fol.,  60-159.) 

V. ,  60-11.    Poor,  30,  31,  39. 

V.  Watson,  2-111.    Contracts,  176-178. 


Convey..  117.    (Cit.,  12-559.) 

V.  Wilkerson,  26-482.  Att'y,  74.  In- 
terest, 5.    Prac,  257. 

Manson  v.  Ware,  63-345.  Appeal,  506,  883. 
Excep.,  120.  (Cit.,  70-803.)  New  Tr.,  3, 
124.    Partnership,  52. 

Mantz,  Johnson  v.,  69-710. 

Manuel  v.  Chicago,  R.  I.  &  P.  R.  Co.,  56-655. 
Instructions,  67.  (Cit.,  70-626.)  Plead., 
167. 

Manville  v.  Western  Union  Tel.  Co.,  37-214. 
Dam.,  131,  166.  Telegraphs,  1,  2.  (Cit, 
39-249.) 

Manwarring,  Clinton  Nat.  Bank  v.,  89-281. 

Maple  V.  Nelson,  81-322.  Ezecu. ,  226.  (Cit., 
40-546.)    Trusts,  45-51.    (Cit.,  59-590.) 

Maquoketa,  Livermore  v.,  85-358. 

Tubbe  v.,  32-564. 

V.  Willey,  35-323.  Execu.,  312.  Part- 
nership, 112,  113.  (Cit.,  64-178;  66^507; 
67-610.  Dist.,  64-185.)  Suretyship,  87. 
(at.,  63-700.) 


Maquoketa  Savings  Bank,  German  v.,  38- 

868. 
Marble,  Gates  v.,  55-747. 

Green  v.,  87-95. 

Kendig  v.,  55-386. 

v.,  68-529. 

Marchand,  Burlington  &  M.  R.  R.  Co.  v.,  5- 

468. 
Marchant,  Beller  v.,  80-350. 
Marcy,  Atherton  v.,  59-650. 

Jones  v.,  49-188. 

Marden,  Schuster  v.,  34-181. 

Van  Doran  v.,  48-186. 

Marder  v.  Wright,  70-42.  Judgt8„28.  Plead., 

656. 
Marengo,  Branch  v.,  43-600. 
Margrave  v.  United  States,  Mor.,  452. 
Marienthal    v.    Shafer,    6-223.      Contracts, 

276.      (Cit.,    12-408:    28-890;    33-48;    88- 

124;  64-631.)    Intox.  Liq.,  228.     (Cit.,  22- 

587.) 
Marion  v.  Chicago,  Jl.  I.  &  P.  R.  Co.,  69-428. 

Raib-.,  728. 
V. ,  64-568.    Dam.,  266.    Ev.,  244, 

1369.      Instructions,    136.     (Cit,   68-505.) 

Railr.,  729-731. 

V. ,  66-585. 

V.  Ganby,    68-142.       Arbitr.,    19,    20. 


Words  &  Phr.,  1. 
Marion  County,  Barnes  v.,  54-482. 

Brownlee  v.,  53-487. 

Hawk  v.,  48-472. 

V.  Stanfield,  8-406.    Appeal,  618.    (Cit., 

47-408.) 
Wetherell  v.,  28-22. 


Markel,  Manning  ▼.,  19-103. 

Marker    v.    Dunn,    68-720.      Appeal,    855. 

Plead.,  579,  938.    Slander  &  L.,  85. 
Markey  V.  Mettler,  1-528.    Default,  18.   (Cit., 

5-471;  10-590.) 
Markham  v.  Buckingham,  21-494.    Judgts., 

502,  503,  548.    Partnership,  146,  152. 
V.  Burlington  Ins.  Co.,  69-515.   Agency, 

82. 
Mai-kle,  Frentress  v.,  2  G.  Gr.,  558. 
Markley,  Brown  v.,  58-689. 

V.  Hull,  51-109.    Bills  &  N.,  844. 

Huston  v.,  49-162. 

V.  Rhodes,  59-57.    Agency,  202.    Banks, 

12.    Contracts,  531. 
Marks  v.  Cass  County  Mill,  etc.,  Co.,  43-146. 

Bailm.,  13.    (Cit.,  53-190.)    Contracts,  420. 

Ev.,  739.    (Dist.,  61-91.) 


876 


TABLE  OF  CASES. 


References  are  to  titleB  and  sections. 


Marks  v.  Woodbury  County,  47-452.  High- 
ways, 152.  (Cit.,  56-464.)  Mun.  Corp., 
450. 

Markwell  v.  WaiTen  County,  5^422.  Crim. 
L.,  824. 

Marland,  Smith  v.,  59-645. 

Marling  v.  Burlington,  C.  R.  &  N.  R.  Co., 
67-331.  Actions,  55.  Plead.,  267.  Railr.,126. 

Mario w  v.  Marlow,  48-689.    Est.  of  Dec..  203. 

V. ,  56-299.    Appeal,  78. 

MUburn  v.,  4  G.  Gr.,  17. 

V.  Smalley,  38-695. 


Marmon  v.  Marmon,  47-121.    Convey.,  40. 
Marquardt  v.   Flaugher,  60-148.     Husb.   & 

W.,  107. 

Morrison  v.,  24-85. 

Oakes  v.,  49-648. 

Maiquette  v.  Chicago  &  N.  W.  R.   Co.,  88- 

562.     Carr.,  135.     Negl.,  26.    (Cit.,  87-485.) 

Hale  v.,  69-376. 

Mairatt    v.   Deihl,  87-250.    Dedication,  21. 

(Cit.,  57-679.) 
Marsel    v.    Bowman,    62-67.     Animals,    27. 

Appeal,  839.     (Cit.,  66-298.)    Negl.,  51. 
Marsh  v.  Bird,  31-599.    Stat,  of  Fr.,  87. 

Blair  v.,  8-144. 

Buchanan  v.,  17-494. 

Bullis  v.,  56-747. 

V.  Colony,  36-603.    Default,  61. 

Foster  v.,  25-300. 

V.  Goodrell,  11-474.   Parties,  165,  228. 

V.  Graham,  6-76.    Prac.,  276. 

V.   Griffin,    42-403.    Alt.  of  Inst.,  22. 

Bills  &  N.,  39.    Suretyship.  73. 

Harris  Mfg.  Co.  v.,  49-11. 

V.  Marsh,  64-667.    Divorce,  89. 

V.  Mead,   57-535.    Injunc,  130.    Pai-t- 


nership,  145. 

Messenger  v.,  6-491. 

Padden  v. ,  34^522. 

State  v.,  70-759. 

Waples  v.,  19-381. 

Wright  v.,  2  G.  Gr.,  94. 

Marshall,  Bacon  v.,  87-581. 

V.    Blackshire,    44-475.    Animals,     29. 

Prac,  127. 
V.  Bunker,  40-121.   Replevin,  118.  (at., 

58-215;  60-58.     Dist,  62-890.) 
V.  Bush,  Mor.,  275.     Mortg.,  131.    (Cit., 

1-28.) 

V.  Chittenden,  3  G.  Gr.,  382.    Trusts,  58. 

V.  Harris,  55-182.    Corp.,  168,  198. 

V.  Kinney,  1-96.    Jurisd.,  139. 


Marshall  v.  Kinney,  1-680.    J.  P.,  51.    (Cit., 

8-78.) 

Jones  v.,  56-739. 

McClellan  v.,  19-561. 

V.  McLean,  8G.  Gr.,  363.    Convey.,  157, 

229.    (Cit,  18-466;  61-391.)    Judgts.,  669. 

(at.,  6-191.) 
V.  Marshall,  2  G.  Gr,,  241.    Orig.  Not. 


(at.,  3G.  Gr.,  362,  379,  890;  17-175.) 

—  Morse  v.,  22-290. 

—  V.  Richards,  19-571.    Excep.,  4. 

—  Ruddick  v.,  23-243. 

—  v.  Ruddick.  28-487.    Homestead.    (Cit., 


53-430.)    Mortg.,  427.    (Cit.,  51-405.)   Real 
Prop.    (Cit.,  80-483.) 

Simons  v.,  8  G.  Gr.,  602. 

V.  Sloan,  86-445.    Mandamus,  68.    (Cit, 

58-81.     Dist,  50-650.)    Schools,  113. 

Sprote  v.,  4  G.  Gr.,  844. 

State  v.,  21-148. 

Stewart  v.,  4  G.  Gr.,  75. 

Tasker  v.,  4-644. 

Trimble  v.,  66-283. 


Marshall  County,  Barnes  v.,  66*20. 

V.  Bauin,  63-628.    Mun.  Corp.,  946, 947. 

Trusts,  102. 

Bradley  v.,  88-178. 

V.  Hanna,  67-372.     Est  of  Dec,  67. 


Mun.  Corp.,  811. 

—  Hull  v.,  12-142. 

—  Pottawattamie  County  v.,  66-410. 

—  Sears  v.,  69-608. 


Marshall  County  High  School  Co.  v.  Iowa 
Evangelical  Synod,  28-860.  Convey.,  26. 
Corp.,  81.     Ev.,  694. 

Marshalltown  v.  Blum,  68-184.  Const  L., 
267.    (Cit,  64-39.)    Mun.  Corp.,  291. 

Conklin  v.,  66-122. 

V.  Forney,  61-578.  (S.  C,  64-664.)  Ap- 
peal, 1065,  1073.  Convey..  171,  (Ot,  66- 
690.)    Equity,  260.    Mun.  Corp.,  887. 

V. ,  64-664.    Judgts..  800. 

Hollenbeck  v.,  62-21. 

Munger  v.,  66-216. 

V. ,  59-763. 


Marshalltown  Bank  v.  Kennedy,  58-857.    J. 

P.,  81. 
Marshalltown  Street  R.  Co.,  Sears  v.,  66-742. 
Marshman,  Richards  v.,  2  G.  Gr.,  217. 
Martensen  v.  Chicago,  R.  I.  &  P.  R.  Co.,  60- 

706.    Raib-.,  606. 
Martin  v.  Algona,  40-890.    Appeal,  486,  585. 

Ev.,  168.    Mun.  Corp.,  708.    Negl.,  173. 


TABLE  OF  C^VSES. 


877 


Referenoes  are  to  titles  and  sections. 


Martin  v.  Blattner,  68-286.    Const.  L.,  25, 40, 

74,   211,  212.   829,  361.     Intox.   Liq.,   141. 

Judgts.,  818. 
V.  Central  Iowa  R.  Co.,  69-411.      Corp., 

28.     Prac,  148.    Railr.,  876. 

Clearraont  Nat.  Bank  v.,  55-741. 

V.   Cole,    88-141.      Appeal,    726,   1129. 

Courts,  68.    Tax.,   270,  451,  478,  481,  724, 

727,  793,  821.    (Cit.,  59-220.) 
V. ,  88-699. 


—  V.  Crocker,  62-328.    J.  P.,  184. 

—  V.  Davis,  21-535.    Execu.,67.    Garnish- 
ment, 27.    PartDersbip,  150. 

—  V.  Dobbins,  32-594.     Plead.,  715. 

—  FocklerT.,  32-117. 

—  V.  Gadd,  81-75.     Highways,  159. 

—  Grimes  v.,  10-847. 

—  V.  Jones,  15-240.     Mortg.,  486. 

—  V.  Knapp,   57-336.      Execu.,    361,    362. 


(Cit.,  67-618.)    Homestead,  212.    Landl.  & 
T.,  78. 

—  Little  ▼.,  28-558. 

—  V.  Martin,  65-255.     Divorce,  97.    Husb. 


&  W.,  44. 

—  V.  Morgan,  64-270.    Mech.  Lien,  76,  85. 

—  Olson  v.,  38-846. 

—  V.  Omdorff,  20-217.  (8.  C,  22-604.)  Ap- 
peal, 478,  546.  (Cit.,  28-598;  88-596.)  As- 
signt.,  88. 

—  V.    ,    22-504.     Instructions,    261. 

Prac.,  98. 

—  Powell  v.,  10-568. 

—  V.  Ragsdale,  49-689.  Tax.,  514.  (Cit., 
57-219.) 

—  Band  Lumber  Co.  v.,  64-551. 

—  Reynolds  v.,  51-824. 

—  Sandford  v.,  81-67. 

—  V.  State  F.  Ins.  Co.,  58-609.  Appeal, 
887. 

—  V.  Stearns,  52-845.    Landl.  &  T.,  6, 114. 


(Cit.,  56-214;  67-544;  65-191.) 

—  V.  Swearengen,   17-346.      Plead.,    519, 
576.    (Cit.,  41-684,  681 ;  52-61.) 

—  Swortzell  v.,  16-519. 

—  V.  Van  Bergen,  1  G.  Gr.,  314.    Default, 


49. 

V.  Whisler,  61^-416.    Tender,  87. 

Yetzerv.,  58-612. 

Younker  v.,  18-143. 

Martindale  V.  Burch,  57-291.    Chat.  Mortg., 

146.     (Cit,  64-16.)    Dist.,  61-576. 
V.  Kendrick,   4  G.   Gr.,   807.      Est.,  of 

Dec,  417. 


Marvin  v.   Adamson,   11-371.    Bills   &  K, 

466.     Guaranty,  36,   42,  58.     (Cit.,  13-210; 

14-462.    Dist.,  12-89.)    Parties,  162.  (Fol., 

12-852.     Cit.,  15-884;  24-335.) 

Finch  v.,  46-384. 

V.  Fremont  County,  11-463.    Crim.  L., 

1718. 
V.  Marvin,  59-699.    Divorce,  138.    Est. 

of  Dec,  322.    (Fol.,  61-174.) 

State  v.,  12-499. 

V.  Tarbell,  12-93.     Judgts.,  72.    (CJit., 


16-577;  37-329.) 
Marygold,  McDaniel  v.,  2-500. 
Mason,  Bills  v.,  42-829. 

Burton  v.,  26-392. 

Cheuvete  v.,  4  G.  Gr.,  231. 

Cooper  v.,  23-602. 

First  Nat.  Bank  v.,  57-105. 

V.  Franklin,  58-506.  Chat.  Mortg. ,  92, 98. 

V.  Green,  82-596.    Plead.,  797. 

Howe  v.,  11^-202. 

v.,  14-510. 

V.   Lewis,   1  G.  Gr.,   494.    Prac,  251. 

Trespass,  1.    (Cit.  11-478.) 

Mediken  v.,  10-406. 

V.  Messenger,  17-261.    (S.  C,  10  Wall., 

508.)      Const.    L.,    6,    7.      (at,    67-622.) 

Judgts. ,  248.    (Cit ,  22-518 ;  28-192 ;  31-400 ; 

87-622.)    Pub.  Lands,  143.    (Cit.,  18-464.) 

Miller  v.,  51-239. 

Reid  v.,  14-541. 

V.  Rice,  66-174.    Attach.,  79,  296. 

V.  Richards,  12-78.     Replevin,  110,  127, 

184.     (Cit,  47-176.) 
V.  Searles,  56-532.     Att'y,  155.     Inter- 


est, 181.    Plead.,  64. 
—  Vose  v.,  38-608. 


Mason  City,  Beazan  v.,  58-283. 

Hubbard  v.,  60-400. 

v.,  64-245. 


Noyes  v.,  58-418. 


Mass  V.  Meire,  37-97.    Slander  &  L.,  36. 
Masser  v.  Chicago,  R.  I.  &  P.  R.  Co.,  68-602. 

Negl.,  167.    Railr.,  699,  700. 
Massey,  Baker  v. ,  50-899. 
Massie  v.  Mann,  17-131.    Att'y,  80.    Bonds, 

10.    Costs,  10.    Injunc,  77, 150.    (Cit,  77- 

378.)    Mortg.,  207.     (Cit,  25-804;  87-167.) 
V.  Sharpe,  13-542.     Mortg.,  289.    (Cit, 

17-506.) 
V.  Wilson,  16-890.     Equity,  211,  256. 

257.    (Cit,  20-104;  28-478;  62-665.    Dist, 

63-598.) 


878 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Mast  V.  Henry,  65-192.    Notice,  97. 

V.  Pearce,  58-579.     Instructions,  247. 

Sales,  192. 

« 

Ruthven  v.,  55-715. 

Mastelar  v.  Edgarton,  44-495.  Highways,  73. 

Mastelier,  Parkhurst  v.,  57-474. 

Masterson  v.  Brown,  51-442.  Est.  of  Dec., 
22,  23,  96.    Partnership,  226. 

Matheny,  Douglass  v.,  35-112. 

Mather  v.  Butler  County,  16-59.  (S.  C, 
28-258 ;  83-250.)  Mun.  Corp.,  192.  Plead., 
367.    (Cit.,  18-889;  19-514.) 

V. ,  28-253.  (S.  C,  83-250.)  Con- 
tracts, 105, 108,  111.  (Cit.,  51-131.)  Dam., 
104.  (Cit,  84-569 ;  87-118 ;  8&-562 ;  42-307.) 
Ev.,  730. 

V.  ,  88-250.    New  Tr.,  135.    (at., 


87-229;  68-850.) 

V.   Converse,    12-862.    Officers.    (Cit., 


19-31.) 

Farmers',  etc..  Bank  v.,  80-288. 

V.  Robinson,  47-403.    Ev.,  89.    Sales, 

142. 

Van  Brunt  v.,  48-508. 

Matherson,  Wile  v.,  2  G.  Gr.,  184. 

Mathes   v.    Cover,    48-512.      Mortg.,      102. 

Plead.,  159. 
Mathews,  Farrar  v.,  87-418. 
V.  Gilliss,  1-242.    Agency,  41,  60,   65, 

206.    (Cit.,  18-258.)    Spec.  Perf.,  51.    (Cit., 

2-180;  5-336;  11-364 ;  13-471.) 

Manning  v.,  66-675. 

v.,  70-503. 

Ryan  v.,  64-250. 

V.  Stephens,  89-279.    lim.  of  Ac,  140. 

V.  Winchell,  67-149. 

Wood  v.,  47-409. 


Mathias,  Hopkins  v.,  66-888. 

Matlock,  State  v.,  70-229. 

Matson  v.  Chicago,  R.  L  &  P.  R.  Co.,  68-22. 

Raik.,  585. 
Matt  Y.  Roman  Catholic  Mut.,  etc..  Society, 

70-455.    Insurance,  244,  248. 
Matter   v.    Phillips,   52-282.      Default,    14. 

Judgts.,  466. 
Matteson,  Grattan  v.,  61-622. 

v.,  54-229. 

Heively  v.,  54-505. 

Swartz  v.,  85-596. 

Matthews,  Coon  v.,  10-290. 

V.  Davis,  61-226.   Judgts.,  487.    Mortg., 

280.    (Cit,  66-480.) 
Gillis  v..  4  G.  Gr.,  254. 


Matthews,  Hudson  v.,  Mor.,  94. 

V.  Tally,  Mor.,  159. 

Wyllie  v.,  60-187. 

Matting,  Douglass  v.,  29-498. 

Mattoon  v.  Burge,  1  G.  Gr.,  158. 

Humphreys  v.,  43-556. 

V.  Vanater,  Mor.,  492. 

Mattox  V.  Patterson,  60-434.  Ev.,  887. 
Guardianship,  25,  88. 

Warburton  v.,  Mor.,  867.' 

Mnuck  V.  Lock,  70-266.    Highways,  153. 

Maugh,  Thompson  v.,  3  G.  Gr.,  342. 

Mauk,  Mussellman  v.,  18-239. 

Maurtr,  Star  Wagon  Co.  v.,  53-741. 

State  v.,  7-406. 

Mauro,  Tlmrston  v.,  1  G.  Gr.,  281. 

Webb  v.,  Mor.,  829. 

v.,  Mor.,  488. 

Maus,  Stafford  v.,  38-1S3. 

Mawkinney,  Easton  v.,  37-601. 

Maxfield,  Pearson  v.,  47-135. 

v.,  51-76. 

Maxon  v.  Chicago,  M.  &  St.  P.  R.  Co.,  67- 
226.  Appeal,  530,  651.  Courts,  255.  Excep., 
32.    Venue,  104. 

Maxwell,  Decatur  County  v.,  26-398. 

V.  Gibbs.  82-32.  Instructions,  58.  Part- 
nership, 18. 

V.  Graves,  59-613.    Contracts,  255. 

V.  Hunter,  65-121.    Tax.,  655,  861. 

V.  La  Brune,  68-689.    Appeal,  798. 

V.  Lundy,  19-576.    Appeal,  1085. 

V. ,  20-600. 


State  v.,  42-208. 

v.,  47-454. 

vi,  61-314. 

May  v.  Buchanan  County,  29  Fed.  Bep.,  409. 

Mun.  Corp.,  191. 

Conn  v.,  86-241. 

V.  Elam,  27-865.    Prac.,  61,  72. 

Lewis  v.,  22-599. 

Lytle  v.,  49-224. 

Overman  v.,  85-89. 

Reynolds  v.,  4  G.  Gr.,  288. 

V.  Snyder,  22-525.    Equity,  149. 

State  v.,  20-805. 

V.  White,  40-246.    Suretyship,  90. 

V.Wilson,    20-117.     J.  P.,  188.    (FoK, 

21-77.    at,  82-26;  85-82;  40-869;  53-697; 

54-830.) 
V. ,  21-79.    Excep.,  80.    J.  P.,  »2. 

Plead.,  288. 
Mayer  v.  Bills,  16-686. 


TABLE  OF  CASES. 


879 


Bef  erences  are  to  titles  and  sections. 


Mayer  t.  Farmers'  Bank,  44-212.    Ezeca.,  28, 

894.    (Dist.,  61-227,  465.) 

V.  Garber,  53-689.    Partnership,  163. 

Mutual  L.  Ins.  Co.,  88-^04.    Insurance, 

941,266. 

State  v.,  45-598. 

V.  Woodbury,  14-57.    Plead.,  357.    (Cit., 

18-890;  25-86;  35-589.) 
Mayes,  Campbell  v.,  38-9. 
V.  Chicago,  R  L  &  P.  R.  Co.,  63-562. 

Kailr.,  509,  520,  523. 
V.  Turley,  60-407.    Ev.,  1066.    Plead., 


140. 
Mayfield  v.  Bennett,  48-194.     (See  49-73.) 

Appear.,    4      Courts,    179.     Execu.,    27. 

Judg^,  137,  138.    Jurisd.,  58,  180. 
— ^v.    Maasden,    59-517.    Homestead,    15. 

(at.,  65-639;  66-540.) 

Moore  v.,  36-688. 

Ma3niard  v.  Cedar  County,  51-430.    Officers, 

202. 

Musser  v.,  55-197. 

v.,  59-11. 

Wilsey  v.,  21-107. 

Winneshiek  County  v.,  44-15. 

Winterink  v.,  47-366. 

Mayne,  Baldwin  v.,  40-687. 

v.,  42-131. 

Johnson  v.,  4-180. 

Maynes   v.    Brockway,    55-457.    Ev.,    768. 

Execu.,  49.    Officers,  120.    (at.,  64-580.) 

State  v.,  61-119. 

Mayo  V.  Sample,  18-306.    Slander  &  L.,  21, 

80,68.    (Cit.,  2a-57.    Dist.,  22-289.) 

V.  Temple,  16-585.    Appeal,  689. 

Jiayor  v.  Lord,  9  Wall.,  409.    Courts,  119. 

Mandamus,  48,  74. 
Mayor  of  Keokuk,  State  ex  rel.  v.,  18-888. 

Ten  Eyck  v.,  15-486. 

Mayor  of  Lyons  City,  Warren  v.,  22-351. 
Mayor  of  Newton,  Chicago,  N.  &  S.  W.  R. 

Co.  v.,  36-299. 
Mays  V.  Deaver,  1-216.    Appeal,  244,  709. 

(Cit.,  5-476;  ^554;  7-154;  &-160;  28^552; 

29-481;  58-552.)    Ev.,  1118.    (Cit.,  16-806.) 

Excep.,  71,  148.    (at,  1-281.  269;  5-489.) 

New  Tr.,  87,   127.    (at.,  7-84;  9-^;  10- 

814;  14-464;  15-89;  16-818;  1&-404.) 

Lindley  v.,  66-265. 

Maytag,  Logan  v.,  67-107. 

V.  Vaughn,  60-757. 

Mayweather     v.     Scott    County,     86-148. 

Bounty,  7.    Notice,  16. 


Mazouck  ▼.  Iowa  Northern  R.  Ck).,  81-559. 

Husb.  &  W.,  74.    (at.,  86-150;  37-40;  3ft- 

580.) 
Meachum,  Darling  v.,  2  G.  Gr.,  602. 
Mead  v.  Hogue,  49-703.    Ev.,  835. 

Luney  v. ,  60-469. 

Marsh  v.,  57-585. 

'v.  Mead,  89-28.    Est.  of  Dec.,  252,  831, 

332.    Mortg.,  899. 
Meade  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 

45-699.    Railr.,  328. 

Phelps  v.,  41-470. 

Meader  v.  Ijowry,  45-684.    Raihr.,  42,  48,  70, 

71.    (Fol.,  46-702;  49-530.) 

Oleson  v.,  40-662. 

Meadows  v.  Hawkeye  Ins.  C3o.,  Q?-387.    In- 
surance, 113.    Plead.,  554,  647,  878. 
v. ,67-57.    Appeal,  987.    Ev.,1247. 

Prac.,  240. 

Sater  v.,  68-507. 


Means  v.  Hendershott,  24-78.    Contracts,  68. 

Paine  v.,  65-547. 

Mears  v.  Gfarretson,  2  G.  Gr.,  816. 

V.  Stubbs,  45-^75.    Mech.  lien,  87,  88. 

Medes,  St.  Louis  Type  Foundry  v.,  60-525. 
Mediken  v.  Mason,  10-406.    J.  P.,  241.    (at., 

37-164.) 
Meek,  Babcock  v.,  45-187. 

V.  Bunker,  83-169.    Execu.,  21. 

De  Louis  v.,  2  G.  Gr.,  55. 

Haynes  v.,  14r-320. 

V.  Meek,  45-294.    Lim.  of  Aa,  14,  27, 

73,  156. 

Wright  v.,  3  G.  Gr.,  472. 

Meeker  v.  Ashley,  56-188.  Corp.,  86.   Railr., 

68,78. 
V.  Chicago,  M  &  St.  P.  R.  Ck).,  64-641. 

Appeal,  98,  188. 
V.  Sanders,  fr-61.    Assignt,  77,  99,  100, 

107-110.  (Cit.,  11-132,  145.)  (Garnishment. 

(at.,  29-142.) 

Williams  v.,  29-292. 

Meelick,  Reynolds  v.,  17-585. 

Meffert  v.  Dubuque,  B.   &  M.  R.  Ck).,  84- 

430.  Courts,  268.    Ev.,905.  (Expl.,  89-668.) 
Mehan  v.  Chicago,  R.  L  A;  P.  R.  Co.,  5(!h805. 

Appeal,  505.    New  Tr.,  132. 
Mehlhop,  Murdock  v.,  2^213. 
Meickley  v.  Parsons,  66-68.   Sales,  17a 
Meier,  Rona  v.,  47-607.  ' 
Meighan,  Doud  v.,  51-701. 
Meigs  V.  Parke,  Mor.,  378.    Stat,  108.   (at., 

30-197.) 


880 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Melnhart,  Melhop  v.,  70-685. 

Meire,  Mass  v.,  37-97. 

Me] bourn,  Sinnamon  t.,  4  G.  Gr.,  809. 

Meldrum  v.  Clark,  Mor.,  180.    Contracts,  15. 

(Diflt.,  20-363.) 
Melendy,  Rice  v.,  86-166. 

v.,  41-395. 

V.  Rice,  94  U.  S.,  796.    Appeal,  681. 

Tama  County  v..  55-395. 


Melhop  V.  Doan,  36-630.    Appeal,  548.    (Cit., 

41-692.) 
V.  Doane,  31-397.   Judgts.,  285.  Jurisd., 

5,  61,  168,  189,  190.    (Cit.,  34-246;  36-120; 

42-176.)    Plead.,  939. 

V.    Meinhart,    70-^J85.      Attach.,     120. 


Judgts.,  628.    Landl.  &  T.,  2.    License,  1. 

Words  &Phr.,  64. 
Melick  V.  First  Nat.  Bank,  52-94.    Fraud,  4. 

Judgts.,  100.    Plead.,  894,  916.    (Qt.,  59- 

306.) 

State  v.,  65-614. 

Mellen  v.  Ames,  39-283.    Fraud.  Con  v.,  161. 
Mellinger  v.   Parsons,   51-58.    Appeal,  578. 

Partnership,  28. 

V.  Von  Behren,  53-374.    Courts,  188. 

Wetnaore  v.,  64-741. 

Mells,  In  re,  64-391.     Guardianship,  86. 

Melson,  Davis  v.,  66-715. 

Mendel,  Byerlee  v.,  39-382. 

Mendell  v.  Chicago  &  N.  W.  R.   Co.,  20-9. 

Appeal,   936.    Railr.,   392,   899.    (at.,  80- 

339;  68-532.) 
Mendenhall,  Barnett  v.,  42-296. 

Higgins  v.,  42-675. 

v.,  51-135. 

V.  Wilson,  64^589.     Pai-ties,  186. 

Mercer,  Deford  v.,  24r-118. 

V.  Mercer,  29-557.   Convey.,  73, 123*,  125. 

(Cit,  38-480;  53-278;  69-758.) 

State  v.,  19-570. 

v.,  32-405. 

v.,  58-182. 


Merchand  v.  Cook,  4  G.  Gr.,  115.    Lim.  of 

Ac,  131.     (Cit.,  21-185.) 
Merchant  v.  Ottumwa  Water  Power  Co.,  54- 

451.      Mech.   Lien,   62.      (Fol.,   55-32,   54. 

Cit.,  59-322.) 

State  v.,  88-375. 

V.  Tama  County,  32-200.    Mun.  Corp., 

860. 
Merchants'  Despatch,  etc.,  Co.,  Bancroft  v., 

47-262. 
Beiderbecke  v.,  39-600. 


Merchants'  Despatch,  etc.,  Co.,  Robinson  v., 

45^70. 

Smith  v.,  46-705. 

Stewart  v.,  47-229. 

Talbott  v.,  41-247. 

Wilde  v.,  47-247. 

v.,  47-272. 

Merchants',    etc..    Bank    v.    Hewitt,   3-98. 

Assignt.,  47.    (Cit,  6-87.)    Bills  &  N.,  20, 

458.    Notice,  129.    Sales,  87. 

V.  Moninger,  49-249.    Banks,  16. 

Merchants'  Ins.  Co.,  Bartholomew  v.,  26-^07. 
Merchants'  Nat.  Bank,  Independent  Dist.  v., 

68-843. 

V.  McNulty,  36-329.    Bills  &  N.,  321. 

V.  Montgomery,  82-602.     Plead.,  715. 

Merchants'  Union  Barb  Wu*e  Co.  v.  Brown, 

64-275.    Const.  L.,  274,  297,  328,  883. 
V.  Chicago,  R,  L  &  P.  R.  Co.,  70-105. 

Mun.  Corp.,  432,  433,  443. 

V.  Rice,  70-14.    Appeal,  825.    Corp.,  82. 


Meredith  v.  Callanan,  88-590.     Convey,  99. 

Manning  v.,  69-430. 

V.  Phelps,  65-118.    Tax.,  592,  693,  599. 

(Cit,  65-150;  69-347.) 
Meriam,  Sigworth  v.,  66-477. 
Merrett  v.  Farmers'  Ins.  Co.,  42-11.     Insur- 
ance, 7,  156. 
Merriam,  Keokuk  v.,  44-482. 
v.  Moody's  Ex'rs,  25-168.    Mun.  Corp., 

7,  9,  574.    (Cit,  29-426;  81-44;  34r-165;  48- 

525;  44-565.) 
Merrick  v.  Burlington,  etc..  Plank  Road  Co., 

11-74.    Bills  &  N.,  215.    Corp.,  33,    116. 

(at.,  13-561.) 
Merrihew,  State  v.,  47-112. 
Merrill  v.  Beaver,  46-646.    Corp.,  63. 

v.  Bowe,  67-«86.     Equity,  178,  179. 

V. ,  69-663.    Appeal,  1064. 

Case   Threshing   Machine   Co.   v.,  68- 

540. 

Crowell  v.,  60-63. 

Flanders  v.,  38-583. 

V.  Gamble,  46-615.    Contracts,  284,  285. 


Corp.,  63.    (Fol.,  46-646.    at,  50-419.) 

—  V.  Harbach,  36-699. 

—  Or wig  v.,  69-783. 

—  Palmer  v.,  70-227. 

—  Poor  V. ,  68-486. 

—  V.  Reaver,  50-404.    Corp.',  52. 

—  Roberts  v.,  60-166. 

—  Stout  v.,  86-47. 

—  Thompson  v.,  58-419. 


TABLE  OF  CASES. 


881 


References  are  to  titles  and  sections. 


Merrill,  Van  Orman  v.,  27-476. 

V.  Welsher,  50-61.    Estop..  28.    Railr., 

37,  50,  36,  64-66.  (Cit.,  53-499.  Dist.,  54- 
198.) 

Merrit  v.  Fisher,  19-854.  Landl.  &  T.,  28, 
116.     (Cit.,  32-554;  35-582;  45-672;  57-98.) 

Morris  v.,  52-496. 

Merritt,  Alger  v..  16-121. 

V.  Daniels,  10-196.    Plead.,  508. 

V.  Grover,  57-498.  (8.  C,  61-100.)  Ex- 
ecu.,  182,  278, 274. 

:  V. ,  61-99.    Execu.,  7,  817. 

Harrencourt  v.,  29-71. 

V.  Nihart,   11-57.     Plead.,  414.    (Cit., 

88-616;  46-241.) 

Quigley  v.,  4-475. 

v.,  11-147. 


V.  RUey,  48-682. 

Simon  v.,  83-687. 

V.  Woodbury,  14-299.    Bills  &  N.,  229. 

(Cit.,  8^-852.) 
Merryv.  Allen,  39-235.   Contracts,  614.   Pay. 

&  Disch.,  69.    (Cit.,  58-715.) 

Slimmer  v.,  28-90. 

Merseve  v.  Shine,  87-258.    New  Tr.,  29. 
Mershon,  Deland  v.,  7-70. 

Fleming  v.,  36-418. 

y.  National  Ins.  Co.,  84-87.    Assignt.,  4. 

Excep.,  48.    Insurance,  68,  186.    Judgts., 

60.    (at.,  89-522;  58-242.    Dist,  51-264.) 

Parties,  86. 
Skiflf  v.,  7-79. 


Mertz,  Wihelm  ▼.,  4  G.  Gr.,  54. 

Mervin  v.  Sherman,  9-881.    Mech.  Lien,  152. 

(Cit.,  89-818;  46-412.)  Parties,  126. 
Meservey  v.  Webster  County,  46-702. 
Meshek,  State  v.,  51-808. 

v.,  61-816. 

Messenger  v.  Marsh,  6-491.     Appeal,  981. 

Default,  65.    (Cit.,  9-640;  10-529;  58-487.) 

Mason  v.,  17-261. 

V.  Pate,  42-448.    Crim.  L.,  727.    NegL, 

4,87,168.    (at,  70-286.) 
Meeser  v.  Reginnitter,  82-812.    Appeal,  860. 

Convey.,  248.    Ev.,  407, 682.    Instructions, 

148.    Real  Prop.,  66. 
Messersmith,  Crabtree  v.,  19-179. 
Metcalf,  Doan  v.,  46-120. 

Green wald  v.,  28-868. 

T.  Hoopingardner,  45-510.    Const.  L.,  8. 

Partition,  8,  4,  12,  16.    (Cit.,  54-299.) 

Kempsy  v.,  61-320. 

Loomis  v.,  30-382. 

Vol.  II  —  56 


Metcalf,  Lyon  v.,  12-93. 

Pheny  v..  26-597. 

State  v..  83-610. 

Methodist  Episcopal  Church,  Boude  t.,  47- 

705. 
Metteer  v.  Wiley,  84-214.    Est.  of  Dec.,  865, 

856.    (Fol.,   87-74;    57-67,   178.    Cit.,   41- 

655;  67-265;  69-679.  680.     Dist.,  66-670.) 
Mettler.  Markey  v.,  1-528. 
Metz,  Bower  v.,  54-894. 
V.  Soule,  40-236.     Const.   L..  257,  268. 

Pay.  &  Disch.,  96,  97.    State,  1,  2. 
Metzer,  State  v.,  48-688. 
Meunch  v.  Breitenbach,  41-627.     J.  P.,  42, 

44,    49.      (Overr.,    46-505.)     Plead.,    451. 

Venue,  59. 
Mewherter,  State  v.,  46-88. 
Mewhirter  V.  Hatten,  42-288.    Hush.  &W., 

22,  160.    (Cit.,  42-521;  47-467;  48-188;  62- 

252;  67-^508.) 

Scott  v.,  49-487. 

Witt  v.,  57-546. 

Meyer  v.  Burlington,  52-660.    Const.  L.,  193. 

Mun.  Corp.,  477. 
V.   Construction  Co.,   100  U.    S.,    457. 

Mech.  Lien,  120,  162. 
V.  Dubuque  County,  48-592.  Mandamus, 


49,  71.    (Cit.,  52-112.)     Tax.,  221.    (Cit., 
63-640.) 

—  V. ,  49-198.    Tax.,  12,  95,  181. 

—  V.Evans,   66-179.      Assignt.    128,   187. 


Chat.  Mortg.,  83,  106,  145.    (at.,  69-641.) 

Costs,  4. 

—  V.   Gage,  66-606.    Attach.,  181.    Chat. 


Mortg.,  79,  86. 

—  V.  Hornby,  101  U.  S.,  728.  Mech.  lien, 
120. 

—  Krause  v.,  82-566. 

—  Long  v.,  29-593. 

—  v.  Meyer.  28-859.  Est.  of  Dec.,  280. 
(at.,  88-168.)  Execu.,  168.  Homestead, 
228,  286.  (Cit.,  28-481;  24r-681;  26-818; 
44-812,818;  46-820;  48^480;  60-490;  68-15. 
Dist.,  48-518.) 

—  ▼.  Muscatine,  1  Wall.,  884.  Mun.  Corp., 
136,  153. 

—  Plapp  v.,  40-705. 

—  Sawyer  v.,  45-152. 

—  V.  Weigman,  45-579.    Real  Prop.,  66. 


(at,  57-213.) 
Meyers  v.  Chicago,  R.  I.  &  P.  R.  Co.,  67-666. 

Mun.  Corp..  28,  29.    (Cit.,  6S-607.) 
V.  Funk,  56-52.    Patents,  8.    Sales,  127. 


882 


TABLE  OF  CASEa 


References  are  to  titles  and  sections. 


Meyers,  Herold  v.,  20-^78. 

Milburn,  Davis  v.,  8-163. 

V.  i:irt,  57-421.    Intox.  Liq.,  209. 

v.,  4-246. 

Olin  v.,  55-209.      , 

V.  Marlow,  4  G.  Gr.,  17.    Attach.,  175. 

Michael  v.  Longman,    42-484.     Reference, 

V.  Milburn,  60-411.    Est  of  Dec.,  437. 

45,51. 

Wills,  18.    (Cit.,  68-126.) 

Michaels  v.  Crabtree,  59-616.  Venue,  74,  180. 

— -  Smith  v.,  17-30. 

(Cit ,  69-253.) 

Miles,  Ashton  v.,  49-564. 

Michales  v.  Mine,  8  G.  Gr.,  470.    Courts,  128. 

Hastings  &  A.  R.  Co.  v.,  56-447. 

(Cit.,  7-487;  41-603.) 

— -  V.  Lefi,  60-168.    Estop.,  52.    Notice,  80. 

Mickel,  Drain  v.,  8-438. 

— -  V.  Townsend,  8  G.  Gr.,  546.    Prac.,  246. 

lowaR  Land  Co.,  41-402. 

Milford    Water    Power   Improvement  Co., 

Powesheik  County  v.,  10-76. 

Van  Steenburg  v.,  64r-711. 

Sheldon  v.,  40-19. 

Mill  Owners'  Mut.  F.  Ins.  Co.,  Day  v.,  70- 

Mickelwait  v.  Leland,  54-662.  Vendors,  142, 

710. 

213.    (Cit.,  56-732.) 

McKissick  v.,  50-116, 

Mickey  v.  Burlington  Ins.  Co.,  35-174.    Ev., 

MiUard,  Curtis  v.,  14-128. 

159.    (Cit,  47-629.)  Insurance,  73, 156, 183. 

Gorham  v.,  50-554. 

Prac.,  136. 

Higley  v.,  45-586. 

Micklewait  v.  Noel,  69-344.    Suretyship,  16. 

Rogers  v.,  44-466. 

V.  Raines,  58-605.    Mortg.,  447, 

— -  V.  Singer,  2  G.  Gr.,  144.    New  Tr.,  2, 

Middleham,  State  v.,  6^150. 

137.     (Cit.,  4  G.  Gr.,   248;  1-226;  8-192; 

Middleton,  Cavm  v.,  63-618. 

16-89;  16-129;  50-455.) 

Crewdson  v.,  57-335. 

V.  West,  50-616.    Mech.  lien,  144. 

V.  First  Nat.  Bank,  40-29.    Suretyship, 

Wrightv.,  3G.  Gr.,86. 

34. 

Milledge,  Stowers  v.,  1-150. 

Jones  v.,  29-188. 

MiUer  r.  Albaugh,    24-128.     Judgts.,  180. 

V.  Middleton,  31-151.    F-st.  of  Dec,  272. 

New  Tr.,  225. 

Ev.,  299,  842.    New  Tr.,  121.  (Cit.,  39-645.) 

Auter  v.,  18-405. 

Parker  v.,  65-200. 

V.  Ayres,  59-424.    Execu.,  419. 

Read  v.,  62-317. 

Ball  v.,  49-634. 

Sheldon  v.,  10-17. 

Barney  v.,  18-460. 

State  v.,  11-246. 

V.  Bone,  19-571.    Stamps.    (Cit.,  22-165; 

Middleton  Savings  Bank  v.  Dubuque,  15-394. 

30-528.) 

Convey.,   25.     (Cit.,  31-469,  552;  48-166.) 

Boynton  v.,  22-579. 

Corp.,  137.    Mun.  Corp.,  10.    Plead.,  664. 

V.  Bradford,   12-14.    Record.  Acts,  20, 

v. ,19-467.     Ackgt.,  33.    (Cit.,  38- 

21,41.     (Fol.,  18-572.    Cit,  15-515;  59^532, 

420.)    Mortg.,  44,  45,  128. 

Qnal.,  25-189.) 

Mieir  v.  McMillan,  51-240.   Crim.  L.,  1318. 

V.  Bradish,  69-278.    Corp.,  108-110,  154, 

Mielenz  v.  Quasdorf.   68-726.     Appeal,   785. 

170. 

Crim.  L.,  312.    Slander  &  L.,  26,  38, 45,  79, 

Bridgman  v.,  50-392. 

80. 

V.  Bryan,  3-58.    Instructions.     (Cit.,  4- 

Mihills  Mfg.  Co.  v.  Day,  50-250.    Dam.,  26. 

509;  17-257 ;  33-128 ;  36-325;  40-186;  4!Mr7.) 

(at.,  6a-31.    Dist.,  51-132.)    Sales,  156, 157. 

Record.   Acts,   120.    (Cit.,   6-479;    12-!S20; 

Mikesell,  St^itev.,  70-176. 

16-238;  24-27;  25-477;  38-217.)    Replevin, 

Milbourn  v.  Fouts,  4  G.  Gr.,  346.    Appear., 

29.     (at..  5-378;  1^30.) 

22.     (Cit.,  9-419;  24-166.) 

V.  Buena  Vista  County,  68-711.    Appeal, 

Milburn   v.   Cedar    Rapids,    12-246.      Mun. 

111.    Att'y,  111,  112.    Dist.  Att'y,  a    Ha- 

Corp., 357,  363,400.     (Overr.,  54-466,  472. 

beas  Corpus,  6. 

Fol.,    12-266.      Cit.,   12-269;    18-344;    24- 

V.  Cassady,  25-323.     Dam.,  160.     (Qt., 

238,  244,  470 ;  29-153 ;   30-101,    104;    34-15, 

3S-681.)    J.  P.,  89. 

252,  358;  86-364;  39-35;  41-296;  43-84;  46- 

Centerville  v.,  51-712, 

394;  47-508;  54-262;  57-403 ;  65-743.  Dist., 

v.,  57  56. 

46-367,  397.)    Railr.,  275.     (Cit.,  66-442.) 

v.,  57-225. 

TABLE  OF  CASES. 


883 


References  are  to  titles  and  sections. 


MiUer  v.  CenterviUe,  57-640.    Assignt.,  48. 
Chad  wick  v.,  6-34. 

V.  Chicago  &  N.  W.  R.  Co.,   59-707. 

Railr.,  888,  418,  442.    (at.,  64-699.) 

V. ,  66-364.     Ev. ,  1887.     Plead.,  168. 

V.  Chicago,  M.  &  St.  P.  R.  Co.,  70-302. 

Excep.,84. 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  66-546. 

Railr.,  294,  820. 

V.  Chittenden,  2-815.    (S.  C,  4r-552.) 

Ackgt.,  1.  (Cit.,  5-104;  18-458.)  Trusts, 
54,59-61.    (at.,  62-841.)  Record.  Acts,  111. 

V.  ,    4-252.    Convey.,  29-81,   181. 

Trusts,  54.    Wills.  139.    (at.,  62-841.) 

V.  Clarke,  87-325.  Equity,  209.  Inter- 
est, 82,  93.  (Cit,  53-858;  58-532.)  Judgts., 
73-97.    (Cit.,  58-531.)    Partnership,  117. 

Cochran  v.,  18-128. 

V.  Colville,  21-135.    Execu.,  278.    (at, 

21-351;  27-471;  39-598.) 

Cooper  v.,  10-582. 

V.    Corbin,    46-150.    (8.    C,    48-525.) 

Jur;sd.,  90,  177.  Tax.,  404,  495,  834,  874. 
(est ,  46-690.    Dist. ,  56-750 ;  70-265. ) 

V. ,  48-525.    Appeal,  989.    (Cit.,  67- 

629.)    Orig.  Not,  131. 

~7-  V.  Corey,  15-166.    Tax.,  304.    (Fol.,  49- 


195.     Cit,  22-55;  42-138.)    Vendors,  60. 

—  V.  Davison,  81-435.    Equity,  237,  244. 
Orig.  Not,  150. 

—  V.  Dawson,  26-186.    Plead.,  698.   (Dist, 
28-438.) 

—  V.  Dayton,  47-812.    Fraud.  Conv.,  189, 
152.    (Cit,  58-61.) 

—  V.  ,  57-423.    aim.   L.,   124.    Ev., 

198,  200,  201,  262,  263,  1066.    (at.,  57-505.) 

—  v.    Dickinson   County,    68-102.    aim. 


L.,  791,  1715,  1716.    Husb.  &  W.,  14. 

—  Diehl  v.,  56-313. 

—  Dubuque  v.,  11-683. 

—  v.  Dugan,  86-438.  Bills  &  N.,  294,  802, 
808.    Judgts.,  439. 

—  Duncan  v.,  64-223. 

—  Enixv.,  54-551. 

—  ▼.  Felkner,  42-458.  Execu.,  800.  (at, 
49-801.) 

—  V.  Galland,  4  G.  Gr.,  191.  Jurisd.  (Cit, 
17-851.) 

—  V.Gardner, 49-284.  Att'y,  143.  Excep., 
44,  51.  (Cit.,  52-269.)  Interest,  81.  Sure- 
tyship, 21. 

—  V.  Gregg,  26-75.  Mun.  Corp.,  808. 
Schools,  209.    Tax.,  524. 


Miller,  Hahn  v.,  60-96. 

v.,  68-745. 

V.    Haley,  66-260.    Appeal,    121,  125. 


Jurisd.,  23.    J.  P.,  118. 

—  Ham  v.,  20-450. 

—  V.    Hardacre.   1    G.  Gr.,   154.    Plead. 
(Cit,  8  G.  Gr.,  181.) 

—  V.  Hartford  F.  Ins.  Co.,  70-704.    Ev., 


1284.   Insurance,  123, 170,  172, 178, 190, 200. 

—  Harvey  v.,  25-219. 

—  Hawes  v.,  56-895. 

—  V.  Hayes,  84-496.    Breach  of  Pr.,  5, 12. 

—  V.  HoUingsworth,  33-224.  Mech.  Lien, 
9.  (Fol.,  4^-698.  Cit,  86-166;  62-898. 
Dist.,  56-235.) 

—  V. ,  8^163.  Husb.  &  W.,  120.  Mech. 


Lien,  9,  12.    (Dist,  46-697 ;  47-252.) 

—  Hooker  v..  37-618. 

—  V.  House,  63-82.    Prac,  281. 

—  V. ,  67-787.      Agency,  75.    Bills  & 

N.,  278.    Partnersliip,  70.    Plead.,  529. 

—  Hughes  v.,  2  G.  Gr.,  9. 

—  V.  Iowa  Land  CJo.,  56-374.  Fraud.  Conv., 


168.    Pub.  Lands,  71.    Trusts,  116. 

—  JamiBon  v.,  64-402^  . 

—  Jewett  v.,  12-85. 

—  Johnson  v.,  63-529. 
v.,  69-562. 

—  Joyce  v.,  59-761. 

—  V.  Kendig,  55-174.  Contracts,  17.  Plead., 


153.    Stat  of  Fr.,  60. 

—  V.  Keokuk  &  D.  M.  R.  Co.,  68-680.  Lim. 
of  Ac,  92.  Nuisances,  26,  45.  Parties, 
181.    Plead.,  895,  901.    Raih:.,  187. 

—  Knapp  v.,  18-596. 
-—  Lake  v.,  81-596. 

—  V.  Langworthy,  8  G.  Gr.,  847.    Judgts., 


804,  30!5. 

—  V.  Laraway,  81-538.    Venue,  98.    (at. 


36-70 ;  8^-461 ;  40-96.) 

—  Lewis  v.,  4  G.  Gr.,  95. 

—  Lower  v.,  66-408. 

—  Lynch  v.,  54-516. 

—  V.  Mabon,  6-456.    Prac,  203.    (at,  27- 


3600 


—  V.  McC^allen,  69-681.    Suretyship,  58. 

—  V.  McGalligan,  1 G.  Gr. ,  527.   Plead. ,  688. 

—  V.  McGuire,  Mor.,  150.    Equity,  205, 

—  V.  McNair,  11-525.    Wills,  101. 

—  V.  Mahaffy,  45-289.    Parties,  191,  893. 
Plead.,  898. 

—  V.   Mason,   51-239.     Garnishment,  121, 


(at,  58-445.) 


884 


TABLE  OF  CASEa 


References  are  to  titles  and  sections. 


Miller  v.  Miller,  43-825.    Divorce,  61,  72. 

V. ,  68-387.    Est,  of  l>ec.,  77.    Ev., 

205.    Plead.,  685,  770. 

—  Morgan  v.,  5^-481. 

Morrill  v.,  3  G.  Gr.,  104. 

Morrison  v.,  46-84. 

V.  Mutual  Benefit  Ins.  Co.,  84r-222.    (S. 

C,  39-804.)  Appeal,  546.  (Cit,  39-488.) 
Insurance,  260. 

V.  Mutual  Benefit  L.  Ins.  Co..  31-216. 

(8.  C,  34-272;  89-804.)  Ev.,  1180.  In- 
structions, 182.  Insurance,  228,  250,255- 
259,  262,  265. 

V.  ,  89-304.  Appeal,  527.  Insur- 
ance, 261.  (Cit.,  38-810:  47-255;  50- 
668;  67-531;  64-136,  218,  219;  65-317;  68- 
742.) 

Neiderer  v.,  60-170. 

V.  Nelson,  64r458.    Spec.  Perf.,  64. 

O'Harra  v.,  64-462. 

V.  O'Neal,  9-446.    J.  P.,  120,  288. 

V.  Perry,  88-801.    Plead.,  274.  (at,  62- 


697.) 

—  Perry  v.,  54-277. 

—  V,  Phoenix  Ins.  Co.,  27-208.    Insurance, 
210.    (Cit.,  50-568.) 

—  V.  Poage,  56-96.    Bills  &  N.,  36.    (Cit., 


59-349.     Dist.,  61-161.) 

—  V.  Porter,  85-166.    Tax.,  664. 

—  Rankin  v.,  48-11. 

—  Redfield  v.,  59-393. 

—  Reynolds  v.,  6-459. 

—  Reynolds'  Heirs  v.,  14-97. 

—  Roberts  v.,  2  G.  Gr.,  122. 

—  Schreiner  v.,  67-91. 

—  Searcy  v.,  57-613. 

—  Seeberger  v.,  20-428. 

—  Snyder  v.,  67-261. 

—  y.  State,  4r^05. 

—  State  v.,  58-84. 

v.,  58-154. 

v.,  6a-209. 

v..  57-75a 

v.,  65-60. 

—  State  ex  rel.  v.,  66-26i 

—  Steel  v.,  40-402. 

—  y.  Steele,  89-627.    Husb.  &  W.,  81,  83. 

—  Stone  v.,  60-248. 

—  Stow  v.,  16-460. 

—  Walters  v.,  10-427. 

—  V.    Ware,    31-524.    Record.  Acts.,    66. 
((Dit,  49-641.) 

—  Washington  County  v.,  14-584. 


Miller  v.  Wetherby,  12-416.    Husb.  &  W., 

131,  132.    (Dist.,  23-16.) 

Wilford  v.,  Mor.,  405. 

WiUiams  v.,  10-344. 

Williamson  v.,  55-86. 

Wilson  v.,  16-111. 

Winkler  v.,  54-476. 

v.    Wolf,    68-288.     Appeal,    761,    768, 

1075.    Courts,  194,  203.    Judgts.,  117,  500, 

601.    (Cit.,  68-345.) 
Woods  v.,  66-168. 


Millett,  Squires  v.,  31-169. 

Millhouse,  Hamilton  v.,  46-74. 

MilUgan  v.  Bowman,  42-414.    Judgts.,  464. 

V. ,  46-55.    Ev.,  869.   Garnishment, 

175. 
V.  Davis,  49-126.    Agency,  6,   12,  209. 

Venue,  34, 35. 
Milliken  v.  Daugherty,  59-294.    Appeal,  118. 
MiUisack,  Spencer  v.,  52-31. 
Millman,  Willett  v.,  61-128. 
Mills  y.   Brown,   11-314.     Stat,  of  Fr.,  85. 

(at.,  86-618.) 

V.    Collins,    67-164.      Contracts,    118. 

Plead.,  66.    Schools,  76. 

V.   Davies,  42-91.     Acct.,  2.    Lim.  of 

Ac,  121,  126. 

Davis  Sewing  Machine  Co.  v.,  55-543. 

V.  Fcumers'  Ins.  Co.,  87-400.  Insur- 
ance, 80,  85.  157. 

V.    Hamilton,    49-105.      Actions,    34. 

Injunc.  99,  100,  183.  (Cit.,  62-509.)  Landl. 
&T.,  60.    (FoL,  52-216.) 

V.   Heaton,  52-215.     Land!.   &  T.,  60. 

Mortg.,  110. 
V.  Mabon,  9-484.    Contracts,  425.    Ev., 


1858.    (Cit.,  13-105.)    Instructions,  58. 

Patterson  v.,  69-755. 

Shearer  v.,  35-499. 

Steele  v.,  68-406. 

Vanslyck  v.,  84-375. 

Mills  County  v.  Burlington  &  M.  R.  R.  Co., 

47-66.    (S.  C,  107  U.  S.,  657.)    Contracts, 

246.    (Cit.,    66-891.)    Equity,    116.    Man. 

Corp.,  812.    Pub.  Lands,  186.    Trusts,  70. 
y.  ,   107  U.   S.,  567.    Pub.  Lands, 

186. 

Cooper  v.,  69-350. 

V.     Hamaker,    11-206.     Bastardy,     9. 

Jurisd.,  78,  79. 

Lambert  v.,  5&-666. 

Mills  County  Nat.  Bank  v.,  67-697. 

—  Nutt  v.,  61-754. 


TABLE  OF  CASES. 


885 


References  are  to  titles  and  sections. 


Mills  County  Nat.  Bank  v.  Mills  County,  67- 

697.     Mun.  Corp.,  885,  886. 
Millsap,  Wasson  v.,  70-848. 
MUne  V.  Van  Buskirk,  9-558.    Injunc,  172. 

Jurisd.,  194.     (Cit.,  21-63;  80-826.) 
V.    Walker,    59-186.      Instructions,    4. 

Negl.,  19,  86,  111.     (Cit.,  67-159.) 
Milner  v.  Cooper,  65-190.     Landl.  &  T.,  128. 

Partnership,  217. 

V.  Davis,  65-265.    Fraud.  Conv.,  28. 

V.  Gross,  66-252.    J.  P.,  168.    (Cit,  70- 

519.) 
Milwaukee  &  P.  du  C.  R.  Ck>.,  Scheckner  v., 

21-615. 
Milwaukee  &  St.  P.  R.  Co.,  Fritz  v.,  84-387. 

Green  v.,  88-100. 

v.,  41-410. 

Grinde  v.,  42-876. 

Hougan  v.,  85-558. 

V.  Kossuth  County,  41-57.   Mun.  Corp., 

876.     Schools,  175.    Tax.,  188. 

Pearson  v.,  45-497. 

Bodemacher  v.,  41-297. 

Searles  ▼.,  85-490. 

Milwaukee,  etc.,  R.  Co.  v.  Kellogg,  94  U.S., 

469.    Real  Prop.,  174. 
Miner  t.  Austin,  46-221.    Est.  of  Dec.,  213. 

V.  Bennett,  45-685.    Fences,  18, 14. 

Dickerman  v.,  48-^508. 

Thomijsonv.,  80-886. 

Mineral  Ridge  Coal  Co.  v.  Smith,  68-661. 

Excep.,  184. 
Miners'  Bank  v.  Thomas,  4  G.  Gr.,  886. 
T.  United  States  ex  rel.,  Mor.,  482.    (See 

1  G.  Gr.,  558.)    Corp.,  6.    (Cit.,  60-626.) 
V. ,  1  G.  Gr.,  568.    (S.  C,  12  How- 

ard,  1.)    Const.  L.,  296.    Corp.,  1,  20,  115. 
Mingus  V.   McLeod,    25-452.      Attach.,   84. 

(Cit.,  29-254.) 
Mink,  Bent  v.,  46-576. 

Kane  v.,  64r-84. 

Shaffer  v.,  60-754. 

Minneapolis  &  St.  L.  R.  Co.,  EIrebs  v.,  64- 

670. 

Lee  v.,  66-181. 

Minneapolis  Harvester  Works  v.  HiU,  61-696. 
Minneapolis  Lumber  C>>.,  Hyde  v.,  68-248. 
Minneapolis  Mill   Co.    v.    Jamison,    68-606. 

Fraud.  Conv.,  207. 
Minnesota  &  I.  S.  R.  Co.  v.  Hiams,  6&-601. 

Plead.,  672, 860.    Railr. ,  28.    (at.,  67-781.) 
Minnesota  Linseed  Oil  Co.  t.  Montague,  6^ 

448.    Agency,  286. 


Minnesota  Linseed  Oil  C>o.  t.  Montague,  65- 

67.    Agency,  235.    Appeal.  974.    (Cit.,  69- 

529.)    Contracts,  898. 
Minnesota  R.  Co.,  Fanning  v.,  87-879. 
Minnich  v.  Chicago,  R.  I.  &  P.  R.  Co.,  51-868. 

Appeal,  91. 

State  v.,  15-128. 

Minott,  Dibol  v.,  9-403. 

V.  Vineyard,  11-90.    Mun.  Ctorp.,  969, 

971.    Replevm,  84. 
Minski,  State  v.,  7-336. 
Mmter  v.  Hite,  4-583.    New  Tr.,  62. 
Minton,  State  v.,  49-691. 
Minturn,  Pearson  v.,  18-36. 
Miracle  v.  Lancaster,  46-179.    Default,  47. 

Judgts.,  219. 
Mischke  v.  Baughn,  52-628.    Convey.,  842. 
Mississippi  &  M.  R.  Co.,  Alger  v.,  10-268. 

Angle  v.,  9-487. 

v.,  18-665. 

Baldwin  v.,  5-518. 

Borland  v.,  8-148. 

V.  Byington,  14r^72,    Appeal,  5.    (Git, 

86-262;  44r-202.)    Raih:.,  182,  283. 

Byington  v.,  11-602. 

Davenport  v.,  12-589. 

v.,  16-848. 


—  De  Camp  v.,  12-848. 

—  Donaldson  v.,  18-280. 

—  GrinneU  v.,  18-570. 

—  Hughes  v.,  12-261. 

—  McAunich  v.,  20-888. 

—  Muscatine  v.,  1  Dillon,  626. 

—  V.    Roeseau,    8-878.     Railr.,    200,    260. 
(Cit,  11-547.) 

—  V.  Sioux  C;ity  &  St  P.  R.  Co.,  49-604. 


Arbitr.,  37. 

Sullivan  v.,  11-421. 


Mississippi  Valley  Ins.  Co.,  Dickinson  County 

v.,  41-286. 

Garlick  v.,  44-668. 

Peterson  v.,  24-494. 

Watrous  v.,  85-582. 

Missouri,  L  &  N.  R.  C3o.,  Ochiltree  v.,  49-160. 
Missouri  State  Mut.  Ins.  C!o.,  Keenan  v.,  12- 

126. 
Missouri  Valley  L.  Ins.   Qo,,  Storm   Lake 

Bank  v.,  66-617. 
Mitchell,  Boone  v.,  33-46. 
V.  Burlington ,  4  Wall. ,  270.    Mun.  Corp. , 

161. 

V.  Cahalan,  64-172. 

Clinton  Lumber  Co.  v.,  61-188. 


886 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


mtchell,  Davenport  v..  15-194. 
V.  Donahey,  62-376.    Agency,  130.   Con- 
tracts, 129. 

Elliott  v..  8  G.  Gr.,  287. 

Frederick  v.,  1-100. 

V.  Goff,  18-424.    Bonds,  1. 

V.Grand   Lodge,    etc.,  70-860.    Insur- 


ance, 271. 

—  V.    Hartcourt,    62-849.      Appeal,   258. 
(Cit.,  62-680.)    Attach.,  270,  298. 

—  V.  Home  Ins.  Co.,  82-421.     Contracts, 


288.     Insurance,    9,    167.      (Cit.,  68-675.) 
Stamps.  1.    (Cit.,  88-27,  206;  84-576;  85- 
217,  844.) 
—  V.  Joyce,  69-121.    Execu.,  165.    Plead., 


261. 

-r-  V.  Kavanagh,    88-286.    Contracts,  551. 

—r  Kervick  v.,  6&-278. 

—  V.   Laub,    59-86.     Appeal,   1055,  1056. 
(Fol. ,  70-441.    Cit. ,  61-246 ;  66-254 ;  67-280.) 

—  V.  McHenry.  62-«52.    Bills  &  N.,  170. 
Contracts,  54,  55. 

—  V.  Moore,  24r^94.    Equity,  102.    Plead., 


220. 

—  Nuckels  v.,  4  G.  Gr.,  432. 

—  V.  Peters,  18-119.    Notice,  88,  95,  109. 

—  Rivers  v.,  57-198. 

—  V.   Sawyer,  21-582.     Ev.,  828.     Husb. 
&  W.,  18.    (at.,  24-818 ;  26-477.) 

—  V.  Smith,  32-484.    Bills  &N.,  75.    Husb. 


&  W.,  149. 

—  State  v.,  58-567. 
v.,  68-116. 

—  V.  United  States  Exp.  Co.,  46-214.  Carr., 
11.    (Cit,  52-163.) 

—  Wasson  v.,  18-153. 
V.    Wilson,    70-333.    Real   Prop.,    197, 


204,  218. 
V.  Wiscotta  Land  Co.,  8-209.  Contracts, 

501.  (Dist.,  40-425,  476.)  Plead.,  944.  (at., 

4H80 ;  6-195.) 
Mitchell  County,  Moreland  v.,  40-894. 

Ryce  v.,  65-447. 

Mitchellville  v.  Board  of  Supervisors,  64-554. 

Tax.,  62. 
Mittelbuscher,  Davenport  Nat.  Bank  v.,  4 

McCrary.  361. 
Mix  V.  Ely,  2  G.  Gr.,  513.    Mech.  Lien,  47, 

154.     (at.,  4  G.  Gr.,  113;  24-307.) 
V.   Fairchild,    12-351.     Guaranty,    86. 

Parties,  162. 
Mixer  v.  Bennett,  70-829.    Ackgt.,  15.    Ev., 

468,  460.    Mortg;,  2. 


Mizner,  State  v.,  45-248. 

v.,  50-146. 

Moberly  v.  Alexander,  19-162.    Plead.,  608. 

Vendors,    54.      (at.,    81-341.     Dist,   54^ 

238.) 
Mobley  v.  Dubuque   Gas,  etc.,  Co.,  11-71. 

Plead.,  429,  585. 

Frentress  v.,  10-450. 

Mock,  Dietz  v.,  47-451. 

V.  Watson,  41-241.    Est.  of  Dec.,  253, 

'  288.  369.    (Fol.,  42-466.     Cit,  45-44;  48- 

479,617;  58-17;  55-357.) 
Mockbie,  Saylor  v.,  9-209. 
Moelchen,  State  v.,  53-810. 
Moeller,  Watson  v.,  63-161. 
Moer,  Allen  v.,  16-307. 
Moffatt  V.  Fisher,  47-478.  Appeal,  827.  MaL 

Pros.,  25,  48.    (Fol.,  4S-695.    at,  68-217, 

539.    Dist.,  64-746.) 

Porter  v.,  Mor.,  158. 

Sloan  v.,  41-271. 

Moffett  V.  Armstrong,  40-484.    Convey.,  199. 

(at,  52-64.) 
V.  Bremer,  1  G.  Gr.,  848.    Nuisances, 

81.    Waters,  1,  7. 

Porter  v.,  Mor.,  58, 

v.,  Mor.,  108. 


State  v.,  1  G.  Gr.,  247. 


Moffit,  Harper  v.,  11-527. 

V.   Rogers,  15-453.    Excep.,  105,   106. 

New  Tr..  190.    (Cit,  20-204.) 

Mofiitt  V.  Adams,  60-44.  Execu.,  195.  (at, 
67-450.) 

V.  Cressler,  8-122.    Agency,  6.     Fraud, 

17.  Instructions,  89,  145.  (at,  12- 
474;  14-870;  16-219;  29-587;  84^218;  40- 
551.) 

Davis  v.,  4  G.  Gr.,  92. 

State  v.,  81-316. 

Moflford,  Platner  v.,  1  G.  Gr.,  476. 

Mohlis,  State  v.,  31-598. 

Swett.v.,  38-698. 

Mohme  v.  Livingston,  54-458.    Appeal,  88. 

Mohn,  Evans  v.,  55-302. 

V.  Stoner,  11-30.  (S.  C,  14-115.)  Ten- 
der, 6,  88.  (at,  11-244;  14-^22;  24-282; 
37-425;  45-283.) 

V. ,  14-115.    License,  10.    Sales,  42. 

Tender,  6. 

Mohr  V.  Chicago  &  N.  W.  R  Co.,  40-579. 
Bailm.,  12.    Carr.,  96,  97. 

Gifford  v.,  47-279. 

State  v.,  53-261. 


TABLE  OF  CASES. 


887 


References  are  to  titles  and  sections. 


Moingona  Coal  Ck>.  v.  Blair,  61-447.    Tax., 

883,  865.  (Fol.,  63-181,458;  54-538;  70-319. 

Cit.,  58-761;  58-505;  64r-197;  65-134;  66- 

127.) 

Livingston  v.,  49-369. 

Molburg,  MoCormack  v.,  43-^1. 

Moles,  Sinnett  v.,  88-25. 

Mollne  Scale  Ck).  v.  Beed,  52-807.  Dam.,  172. 

(Cit.,  65-728.) 
Moline  Water  Power,  etc.,  Co.,  Gilbert  v., 

19-319. 
Molly,  State  v.,  18-525. 
Molony  v.   Dixon,    65-136.      Party   Walls, 

7-10. 
Molsberry,  Pitman  v.,  49-^39. 
Monahan,  Hall  v.,  1-554. 
V.   Keokuk  &  D.    M.  R  Co.,  45-628. 

Railr.,  416,  417.  . 

Landmeier  v.,  64-24. 

Monarch  Ins.  Co.,  Kimball  v.,  70-518. 
Moncrief ,  Palo  Alto  County  v.,  58-131. 
Monell,  Johnson  v.,  13-300. 
Money  v.  Lower  Vein   Coal   Co.,    55-671. 

NegL,  175,  176.    (Cit.,  6^288.    Dist.,  68- 

894.) 
Moninger,  Merchants',  etc.,  Bank  v.,  49-249. 
V.  Ramsey,  48-868.     Homestead,  258. 

(Cit.,  66-568.) 
Monk  y.  Corbin,  58-^03.    Ev.,  694,  770.   Tax., 

841,850. 
Monohan,  Hall  v.,  8-216. 

Riley  v.,  26-507. 

Monona  County,  Fulton  v.,  47-622. 

Monroe  v.  Graves,  23^97.    Trusts,  46.    (Cit. , 

44-474.) 

Levi  v.,  11-468. 

Lowenstein  v.,  62-281. 

v.,  56-82. 

Moore  v.,  64-867. 

V.  West,  12-119.    Judgts.,  142.    Mech. 

Lien,   18,  118.    (Cit.,  21-185;  24-807;  88- 

464;  44-78.) 
Monroe  County,  Rockwell  v.,  10-591. 

V.  Teller,  51-670.    Parent  &  Ch.,  18. 

Wapello  County  v.,  89-S49. 

Montague,  Minnesota  Linseed  Oil  Ck>.  v.,  59- 

44a 

v.,  6&-67. 

V.  Reineger,  11-503.    BUls  &  N.,   147. 

F&rtieB,27. 
Monteith,  Cummins  v.,  61-541. 
Montelius  v.  Wood,  66-254.     Appeal,  972. 

Vendors,  130. 


Montgomery  v.  Cliadwick,  7-114.  Lim.  of 
Ac,  23.  (Cit.,  19-53;  26-347;  89-117.) 
Mortg.,  48.  (at.,  47-571;  62-124,  667;  68- 
328.)  Real  Prop.  (Cit.,  8-271,  383;  14-424; 
20-885;  89-507.) 

V. ,  15-604. 

V.  Des  Moines,  55-101.    Mun.  Corp. ,  664. 

(Cit.,  66^29.) 

Edmonds  v.,  1-143. 

Evans  v.,  50-325. 

V.  Gibbs,  40-652.  Contracts,  244.  Equity, 


59.  (Cit.,  56-149.)  Lijunc,  66.  Pay.  & 
Disch.,  20.  Record.  Acts,  87.  Spec.  Perf., 
69.    Vendors,  93. 

—  Gray  v.,  17-66. 

—  V.  Hinesley,  44-705. 
V.    Hoi-n,  46-285.    Est.    of   Dec.,  898. 


(FoL,  47-888.) 

—  Merchants'  Nat.  Bank  v.,  32-602. 

—  Oliver  v.,  89-601. 
v.,  42-36. 


V.  Shockey,  37-107.    Equity,  63,  106. 

Plead.,  364.    (Cit.,  67-503.) 

Smith  v.,  5-870. 

State  v.,  56-195. 

v.,  65-488. 

V.  Sutton,  58-697.    Mai.  Pros.,  2,  45. 

V. ,  67-497.    Crim.  L.,  551,  797. 

Montgomery  County  v.  American  Emigrant 

Co.,    47-91.    Agency,    204.    Appeal,    784. 

(Cit.,  49-660;  70-383.)    Contracts,  136,  283. 

Default,  43. 
V.  BurUngton  &  M.  R.  R.  Ck).,  88-208. 

Pub.  Lands,  146»  152,  166.    (Cit.,  40-521.) 

V.  Gorman,  84-442.    Bastardy,  8. 

Harding  v.,  55-41. 

Mallory  v.,  48-881. 

V.  Severson,  64-336.    Real   Prop.,   84, 

106,  107. 

V. ,  68-451.  Judgts.,  410.  Tax.,  872. 

Monticello,  Carter  v.,  68-178. 

Monticello    Bank   v.    District   T'p,    61-850. 

Schools,  58.    (Cit.,  55-608.) 
V.  Smith,  25-246.     Appeal,  67.      (Cit., 

80-93;  34-189;  88-73;  41-149.) 
Monty  V.  Arneson,  25-888.    Intox.  Liq.,  27. 

(at.,  49-357.) 

Hughes  v.,  24-499. 

Mooar  v.  Walker,  46-164.    Attach.,  118, 153, 

154.    Corp.,  61,  70.    Garnishment,  46. 
Moody  V.  McFadden,  64-601. 

Parshall  v.,  24-814. 

V.  Priest,  69-28.    New  Tr.,  147. 


S88 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Moody  V.  St.  P.  &  S.  C.  R.  Ck>.,  41-284.    Ap- 

Moore v.  Devol,  14r-112.    Prac,  181. 

peal,  269,  824. 

V.  District  Tp,  28-425.    Actions,  40. 

State  v.,  50-443. 

v.,  89-605. 

V.  Taylor,  12-71.     Juriad..  118.     (Git., 

Drake  v.,  C6-58. 

36-659;  42-342.)    Orig.  Not.,  9, 10. 

Eastman  v.,  14-686. 

West  v.,  83-137. 

Ellsworth  v.,  5-486. 

Moody's  Ex'ra,  Merriam  v.,  25-168. 

Fishery.,  19-84. 

Mooers,  Hinds  v.,  11-211. 

Fort  Dodge  v..  37-888. 

Moomey  v.  Maas,  22-380.    Est.  of  Dec.,  880, 

— —  V.  Gilbert,  46-508.  Appeal,  808.  Exoep., 

831.    Execu.,  135,  242.    (Cit.,  35-295;  54- 

48. 

583.)     Jurisd..    116,    192.     (at.,   47-880.) 

Gilchrist  v..  7-9. 

Mortg.,  857,  358,  399.    (Cit.,  28-84;  3^-81; 

V.  Gordon,   24r-158.    Est.  of  Dec.,   268, 

41-14.) 

285.    (Dist,  70-876.) 

Moon,  Burdick  v.,  24-418. 

V.  Gross,  54-248.    Trusts,  58. 

V.  Cort,  43-503.    Highways,  141.    Man- 

 V.  Hamlin,  88-482.    Tax.,  661. 

damus,  69. 

Hardy  v.,  62-65. 

V.   Moon,   19-180.      Appeal.    (Cit.,  28- 

Herriman  v.,  49-171. 

489.) 

Hopper  v.,  42-564. 

Mooney,  State  v.,  10-506. 

Humphrey  v.,  17-198. 

V.  Union  Pacific  R.  (>).,  60-846.    Corp., 

V.  Independent  Dist.,  55-664    Officers, 

7,  36.      Execu.,   177.     Garnishment,    75. 

164.    Schools,  99. 

(Cit.,  65-671.)     Jurisd.,   173,   187.      Orig. 

V.   Isbel,  40-883.    Plead.,  471.    Trusts, 

Not.,  149. 

80,  158. 

Moore,  Aliens  worth  v.,  3  G.  Gr.,  273. 

Jayne  v. ,  55-441. 

V.  Antill,  53-612.    Real  Prop.,  41,  95. 

V.  Jeffers,  53-202.  Execu.,  391.   Judgts., 

(Dist,  63-411.) 

—  V.  Bare,  11-198.  Contracts,  594.  (Cit, 
16-174.)  Partnership,  152.  Patents,  4. 
(at,  83-511.) 

—  Bitting  v.,  58-593. 

—  Boyer  v.,  42-544. 

—  V.  Brown,  49-180.  Ev.,  783.  Refer- 
ence, 81.    Vendors,  51. 

—  V.  Burlington,  49-186.    Mun.  Corp.,  657, 


658,  695. 

—  Byington  v.,  62-470. 
v.,  70-206. 

—  V.  Central  R.   of  Iowa,  47-688.    Dam., 


222.    (Cit.,  64-258.)    Negl.,  158.    (Cit.,  56- 
694.)    Railr.,  664. 

—  T.  Chicago,  B.  &  Q.  R.  Co.,  6SW)05. 
Contracts,  590.    Ev.,  485.    Instructions,  72. 

—  V.  Chicago,  R.  I.  *  P.  R.  Co.,  43-385. 
Garnishment,  98,  171,  178.  (Cit.,  49-689, 
690;  55-181.) 

—  V.   Church,   70-208.    Assignt.,  80,  103. 


Conf.  of  L.,  8.    Estop.,  24. 

—  V.  Cooke,  40-290.    Tax.,  271,  779.    (Cit., 
65-855.) 

—  V.  Daniels,  20-596.    Excep.,  61. 

—  Davenport  F.  Ins.  Co.  v.,  50-619. 

—  V.  Des  Moines  &  Ft.  D.  R.  Co.,  69-491. 
Carr.,  136.    Instructions,  91. 


237,  238. 

—  V.  Kent,  37-20.  Est  of  Dec.,  291-294. 
(Overr.,  48-614.  Cit.,  42-466.  Dist,  55- 
783.) 

—  Kline  v.,  20-699. 

—  Large  v.,  17-258. 

—  V.  Lowrey,  25-386.  Assignt,  16.  (Cit, 
82-580 ;  84-453 ;  50-451 ;  57-141 ;  62-648 ;  65- 
622.)    Gainishment,  61,  111. 

—  McDonald  v.,  65-171. 

—  V.     McKinley,     60-367.      Actions,     60. 


Courts,  206.  Est  of  Dec.,  164.  Ev.,  654. 
(Cit,  61-154;  63-238;  65-327.)  Execu.,  43. 
Judgts.,  120.  (Cit,  66-563.)  Lim.  of  Ac, 
83.  Officers,  23,  33,  94,  118,  121.  Parties, 
168. 
—  v.   Mahaska  County,  61-177.    Officers, 


185. 

—  V.  Manser,  9-47.    J.  P.,  121,  189,  196. 

—  V.  Mayfleld,  36-688. 

—  Mitchell  v.,  24r-394. 

—  V.  Monroe,  64-867.    Const  L.,  100. 

—  V.  Moore,   39-461.    Appeal,  543.      Bills 
&  N.,  90,  341.    Plead.,  512.    Schools,  182. 

—  V.  Morledge,  42-26.    Tax.,  57. 

—  V.   Orman,    56-89.    Fraud.  Conv.,  66. 


(Cit,  58-520.    Dist,  59-388.) 
—  Padden  v.,  58-703. 


TABLE  OF  CASES. 


889 


References  are  to  titles  and  sections. 


Moore  v.  Parker,  S5-855.    Ftaud,  26.    (Cit., 
21MS86.) 

V.   Peterson,  64-428.     Suretyship,  108, 

109. 

V.  Pierson,  6-279.      Contracts,  85.   36. 

(Cit.,  11-164;  68-487.)  Convey.,  128,  129. 
(Cit.,  26-97;  29-559;  38-480.)  Equity,  275. 
Gifts,  5.  Notice,  26.  (Cit.,  17-194;  8^ 
656.)    Vendors,  18.    (Cit.,  17-194.) 

Rausch  v.,  48-611. 

V.  Reeves,  47-80.    Jurisd.,  101, 102.     J. 

P.,  6,  7. 
V.  Ross,  Mor.,  401.    Plead.,  944.    (Cit., 


1 0.  Gr.,  899.) 

—  Savery  v.,  61-505. 

—  Soofield  v.,  31-241. 

—  Sims  v„  61-128. 

—  State  v.,  15-412. 
v.,  25-128. 


V.  Stone,  40-259.    Agency,  28. 

Striegel  v.,  55-88. 

StuU  v.,  70-149. 

Thorn  v.,  21-285. 

Toothaker  v.,  9-468. 

V.  Weaver,  53-11.     Est.  of  Dec.,  426. 

(Expl.,  57-650.     Dist.,  57-91.) 
Moorehead,  District  Tp  v.,  48-466. 
V.   Hyde,    88-882.     Actions,    78.    Con- 
tracts, 860.    Dam.,  154.    Instructions,  157. 

Parties,  75.    Sales,  11. 
Mooreman  v.  Mooreman,  39-706. 
Moores  v.  Ellsworth,  22-299.    Est.  of  Dec., 

146.    Mortg.,  821. 
Moorhead,  Hampton  v.,  62-91. 
Moorman   v.  Collier,    82-188.     Assignt.,    2. 

(at.,  41-622.)    Attach.,  176.    (Cit.,  48-454; 

61-815.)    Contracts,  138.     (Cit,  42-110;  55- 

488.    Dist.,  59-361.)    Parties,  83. 

V.  Moorman,  89-460.    Venue,  93. 

Morau  v.  Harris,  68-390.    Appeal,  406,  514. 

Negl.,  177-179. 

V.  Murphy,  49-68.    J.  P.,  30. 

State  v.,  7-236. 

v.,  8-899. 

v.,  34-453. 

Mordhurst  v.  Boies,  24-99.    Agency,  80. 
Morehead,  District  Tp  v.,  51-99. 

y.  Gallinger,  9-519.    Ldm.  of  Ac,  211. 

Townsley  v.,  9-565. 

Moreland,  McNamee  v.,  26-96. 

V.  MitcheU  County,  40-394.    Ev.,  411. 

Mun.  Corp.,  908,  906,  919.    (Cit.,  48-469; 

46-178;  65-456;  68-115;  66-274.) 


Moreland  v.  Page,  2-189.    (S.  C,  20  Howard, 

522.    See  26-102.)    Convey.,  245,  259.    Pub. 

Lands,    5.     (Cit.,    81-490;    38-112.)     Real 

Prop.,  214. 
Mores  v.  Hanchett,  54-747.    Appeal,  869. 

Hoover  v.,  3(MJ53. 

Snialley  v.,  65-886. 

Morey,  Dean  v.,  33-120. 
Morford,  Baird  v.,  29-531. 

Davis  v.,  Mor.,  99. 

V.  linger,  8-82.    Const.  L.,  221-228,  279, 

804,  351,  865.    (at.,  11-487;  20-342 ;  22-894 ; 

26-846;  36-405;  49-227.)    Mun.  Corp.,  50, 

246,  491,  493.    (Cit.,  10-236;  13-88;  14^228; 

16-272;  17-407;  20-288:  22-145;  80-548;  84- 

195 ;  39-418.    Dist.,  11-434 ;  12-116 ;  17-888.) 
Morgan,  Chapman  v.,  2  G.  Gr.,  374. 
V.  Corbin,  21-117.    Est.  of  Dec.,  412, 

Record.  Acts,  86. 
V.  Des  Moines  &  St.  L.  R.  Co.,  64-689. 

Dam.,  1.    Man.  Corp.,  436. 

Dicken  v.,  54-684. 

v.,  59-157. 


—  V.  Dubuque,  28-675.    Contracts,  678. 

—  V.    Graham,     85-213.       Convey.,    212. 
Stamps,  1. 

—  Harris  v.,  62-112. 

—  v.  Hawkeye  Ins.  Co.,  87-859.    Plead.; 


519,522,549,581. 

—  V.  Long,  29-434.    Officers,  40.    (Cit.,  81- 
275.) 

—  V.  McLaren,  4  G.  Gr.,  536.    Stat,  of  Fr., 


52. 

—  Martin  v.,  64-270. 

—  V.  MUler,  59-481.    Highways,  22.    In- 
junc,  9. 

—  Otis  v..  61-712. 

—  V.  Small,  33-118.    Judgts.,  199.    Orig. 


Not.,  46.    Plead.,  879.    (Cit.,  70-20.) 

—  V.  Thompson,  60-280.   Prac.,  158.    Sure- 
tyship, 80,  67. 

—  United  States  v.,  Mor.,  841. 

—  V.  Webster  County,  15-595. 

—  White  v.,  42-113. 

—  V.  Wilfley,  70-388.    Schools,  9. 

—  Woods  v.,  Mor.,  179. 


Moriarty  v.  Boone  County,  39-684.    Tax.,  29. 

V.  Central  Iowa  R.  Co.,  64-696.   Appeal, 

685.    RaUr.,  329,  882,  444.    Stat.,  54. 

Ehleringer  v.,  10-78. 

Harlan  v.,  2  G.  Gr.,  486. 

Robinson  v.,  2  G.  Gr.,  497. 

State  v.,  20-595. 


890 


TABLE  OP  CASES. 


References  are  to  titles  and  sections. 


Morledge,  Moore  v.,  42-20. 

Mornanv.  Carroll,  85-22.  Mech.  Lien,  36. 
Plead.,  690.    (at.,  68-683.) 

Momyer  v.  Cooper,  35-257.  Bills  &  N.,  864. 
Jttdgts.,  58, 127. 

Moroney,  Cooney  v.,  45-292. 

Morphy,  State  v.,  83-270. 

Morrey,  Noble  v.,  19-509. 

Morrill  v.  Miller,  3  G.  Gr.,  104.  Appeal,  852. 
Execu.,  116.    Judgts.,  815. 

Morris,  Branch  of  State  Bank  v.,  18-186. 

V.  Chicago,  B.  &  Q.  R.  Co.,  45-29.  Ap- 
peal, 827,  840.  (Cit,  55-786;  59-282;  60- 
406;  6^-298.)  Dam.,  242.  Negl.,  182. 
(Cit,  48-295;  49-473;  61-421;  62-535;  55- 
194,  500;  61-66;  64-898;  68-606.) 

V.  Chicago,  B.  I.  &  P.  R.  Co.,  65-727. 


Actions,    82,    88.      Courts,    32.     Est.    of 
—  V.   CouncU  Bluffs,  67-«43.    Dam.,  81. 


Mun.  Corp.,  625,  626.    Waters,  68.    (Cit, 
69-201,  312.) 

—  Daniels  v.,  54^369. 

—  Dean  ▼.,  4  G.  Gr..  312. 

—  V.   Howe,   36-490.     New  Tr.,   64,  204. 


(at,  61-695.) 

—  V.  Landaur,  48-234.    Fraud.  Conv.,  172. 
Trusts,  9. 

—  V.  Merritt,  52-496.    Actions,  53.    Prac., 
47. 

V.  Sargent,  18-90.    Ackgt.,  13,  14.   (at.. 


19-288;  28-302;  39-429;  53-724.)  Estop., 
17,  103.  (at,  42-117;  49-390.)  Ev.,  466, 
578.  (at.,  19-566,  567;  29-145.)  Home- 
stead, 49,  109.    Stat  of  Fr.,  67. 

—  V.  Sioux  County,  42-416.  Pay.  &  Disch., 
19.  (Cit,  63-386;  59-605.)  Tax.,  840,  384, 
427,584. 

—  State  v.,  86-272. 
v.,  60-203. 

—  State  ex  rel.  t.,  43-192. 

—  V.  Steele,  62-228.  Appeal,  278,  674,  684, 
686. 

—  Tibbetts  v.,  42-120. 

—  V.  Union  Pacific  R.  Co.,  66-135.    Gar- 


nishment, 6.    Jurisd.,  186. 
Morris'  Adm'rs  v.  Stuart*s  Adm*rs,  1  G.  Gr., 
.  875.  Conv.,  237,  238.  (Cit,  41-448;  43-500.) 

Judgts.,  367. 
Morrison,  Chase  v.,  40-620. 

V.  Coad,  49-571.    Ev.,  593. 

Floyd  County  v.,'  40-188. 

Garber  v. ,  6-476. 


Morrison,  Greenheld  v.,  21-638. 

V.  Hershire,  32-271.    Equity,  80.    (Cit, 

66-619;  67-149.)    Mun.  Corp.,  628, 639, 557, 

665.    (Cit,  87-84;  41-614;  6&-552.)    Tax., 

256,  265.    (Cit..  62-360.) 

Hinkson  v.,  47-167. 

V.  Hogue,  49-674.    Stat,  of  Fr.,  42,  43. 

(Cit.  60-182.) 
V.  Huggins,  58-76.    Alt.  of   Inst.,  10. 


(Cit,  59-648;  63-160.) 

—  V.  Lang^vorthy,  4  G.  Gr.,  177.  Convey., 
246. 

—  V.  Marquardt,  24-85.  Dedication,  2. 
(at,  82-352.)  Easem't,  11,  12,  25.  (at, 
23-591.)    Nuisances,  32. 

—  V.  MiUer,   46-84.    Interest,    110,    111. 


Plead.,  889. 

—  V.  Morrison,  88-78.    Convey.,  272,  294. 


Mortg.,  279.    (FoL,  61-227.) 

—  V.  Myers,  11-588.  Ev.,  628.  1165.  (at, 
18-109;  18-456;  22-437,  606;  29-459;  45- 
14.)    Instructions,  43. 

—  V.  Overton.  20-465.  Prac.,  169.  (at, 
25-218;  27-360.) 

—  Raymond  v.,  69-371. 

—  V.  Springer,  15-804.  Const  L.,  253, 
286,  878.  (at,  22-143;  80-16,  18;  88-64a) 
Elections,  7,  10,  11,  15. 

—  V.   Stoner,  7-493.    Default,    92.    (at. 


9-360.)    Judgts.,  34. 

—  V.  Wilkerson,  27-374.    Real  Prop.,  124. 


Morrissey,  State  v..  22-158. 

Morrow  v.  Carpenter,  1 G.  Gr.,  469.  Appeal, 
626. 

V.  Chicago,  R.  L  &  P.  R.  Co.,  61-487. 

New  Tr.,  148,  162,224. 

V.  Weed,  4-77.    Est  of  Dec.,  2,    89. 

(at,  7-330,  340;  12-206,  654;  14-312;  16- 
493,  584;  2^20;  24-227;  84-491;  85-625; 
87-81;  39-660;  47-328,  830;  59-668.  Dist, 
55-334;  60-564.)  Jurisd.,  44,  72-74,  77,  80, 
86,  97,  98.  (Cit,  7-344;  10-526;  12-60;  18- 
35;  22-34;  41-150;  44-270,  333;  65-500;  68- 
249;  70-631.     Dist,  17-299;  2&-195.) 

Morse  V.  Beale,  68-468.  Ackgt,  1.  Corp., 
78.    Equity,  13,  51. 

Churchill  v. ,  23-229. 

V.  Close,  11-98.    Excep.,  29. 

Crouse  v.,  49-382. 

Dows  v.,  62-231. 

v.  Marshall,  22-290.    Garnishment,  140, 

148.  (Fol.,  46-142.  Cit,  25^10;  88-216; 
66-373.) 


TABLE  OF  CASES. 


891 


Bef  erences  are  to  titles  and  sections. 


Morse,  Reynolds  v.,  62-155. 

Mosier  v.  Vincent,  84-478.    (S.  C,  89-607.) 

Scott  v.,  54-782. 

Appeal,    245.    (Cit.,   58-552.)    Dedication, 

Stanley  v.,  26-454. 

1,  4.    (Cit.,  54-169.)    Higliways,  142,  144. 

State  v.,  1  G.  Gr.,  508. 

(Cit.,  34-496;  40-684.) 

v.,  62-509. 

Mosle  V.  Kuhlman,  40-108.    Notice,  57.  Beal 

Horseman,  Tappan  v.,  18-499. 

Prop.,  109. 

V.  Younkin,  27-350.    Banks, 

1. 

Tax., 

Moss  V.  Blinn,  7-261.    Orig.  Not.,  81. 

74,  152. 

V.  Burlington,  60-438.    Mun.  Corp.,  685. 

Morss  V.  Johnson,  88-480.    Appeal, 

552 

.    In- 

V.  Dearing,  45-580.    Fraud.  Conv.,  44, 

structions,  242. 

221. 

Morton,  Adams  v.,  87-255. 

Gee  v.,  68-818. 

Brink  v.,  2-411. 

Griffin  v.,  8-261. 

V.  Chase,    ia-597.     Plead.     (Cit.,  82- 


640.) 


—  V.  Coffin,    29-285.     Judgts.,    215,    462. 
New  Tr.,  250.    (Cit.,  66-91.)    Plead.,  496. 

—  Croup  v.,  49-16. 
v.,  53-599. 


District  T'p  v.,  37-650. 

V.  Morton,  10-68. 

Rogers  v.,  51-709. 

Moseley  v.  Shattuck,  48-64a    Sales,  25, 105, 

118.     (at.,  62-72.) 
Mosely,  Judd  v.,  30-423. 
Moeer    v.    Crooks,  [82-172.     Contracts,  94. 

Lim.  of  Ac,  124.    (at,  32-965;  4040.) 

Johnson  v.,  66-536. 

Knox  ▼.,  69-841. 

Strobel  v.,  70-126. 

Moses  T.  Arnold,  48-187.    Attach.,  68,  213. 

Plead.,  105. 

Arnold  v.,  48-694. 

T.  aerk  of  Court,  12-189.    Execu.,  89. 

Mortg. ,  205.    (at. ,  14-479 ;  17-185 ;  19-189 ; 

26-304;  38-897;  42-119.) 
T.  Continental  Ins.  Co.,  40-440.  Appeal, 

1014.    (at,  45-621;  47-594;  49-698.    ExpL, 

43-271.) 

Parsons  v.,  16-440. 

V.  Risdon,  46-251.    Appeal,  161.    Mun. 

Corp.,  57. 
Mosher  v.  Independent  School  Dist.,  40-632. 

Plead.,  689.    Schools,  154. 
V. ,  44-122.    Const.  L.,  171.    Mech. 

lien,  29.    Mun.  Corp.,  181,  162,  165,  182. 

—  V.    Vincent,   89-607.    Highways,  125, 
146. 

Mosier  v.  Des  Moines,  31-174.    Mun.  Corp., 

253. 
Ellis  v.,  2  G.  Gr.,  246. 

—  Floyd  v.,  1-512. 
Gilbert  v.,  11-498. 

V.  Hull,  15-603.    Parties.    (Cit,  20-334.) 


V.  Humphrey,  4  G.  Gr.,  443.    Assignt, 

96. 

V.  NeviUe,  86-696. 

Mossier,  Vogel  v.,  61-860. 

Mote  V.   Chicago  &  N.  W,  R.   Co.,  27-22. 

Carr.,  178,  179.    Dam.,  69.    (Cit,  88-629; 

4iM76;  61-653.    Dist,  33-502.) 
Mott  V.  Dawson,  46-538.    Ev.,  855.    Slander 

&  L.,  31,  82,  76.    (Expl.,  60-265.) 
Motts  V.   Usher,  2-82.     Ev.    (Cit,  14-376; 

18-815.)    New  Tr.    (Cit,  5-404.) 
Moulton,  Burdick  v.,  53-761. 
—  (jkxxinow  v.,  61-555. 

Westphal  v.,  45-163. 

V.  Walsh,  30-361.    Plead.,  699.    (at, 

35-502;  49-285.) 
Moulton  &  A.  R.  Co.,  Central  Iowa  R,  Co.  y., 

67-249. 
Mount,  Aultman  v.,  62-674. 
V.  First  Nat.  Bank,  37-467.    Banks,  7, 

BUls  &  N.,  200. 
Gray  v.,  45-691. 


Mt  Ayr,  Spears  v.,  66-721. 

Mt  Pleasant  v.  Breeze,  11-399.    Mun.  Corp., 

261.    (FoL,   64^362.    Cit,   89-450;  56-^1; 

57-57;  5^-508.) 
V.  Clutch,  6-546.    Const  L.,  247.    Mun. 

Corp.,  289. 

Day  v.,  70-193. 

Foote  v.,  1  McCrary,  101. 

Whiting  v.,  11-482. 

Mt.  Pleasant  Branch,  etc.  Bank  v.  McLeran, 

26-306.    Bills   &   N.,    161,  220,  225,  226. 

Guaranty,  58. 
Mount  Vernon,  Hayzlett  v.,  33-220. 

McKean  v.,  51-806. 

Mountain,  Conner  v.,  28-592. 
Mounts,  Gordon  t.,  2  G.  Gr.,  243. 
Mourer,  Zerfing  v.,  2  G.  Gr.,  520. 
Mowbray  v.  Cady,  40-604.   Sales,  113.    (at., 

64r-286.) 


892 


TABLE  OF  CASES 


References  are  to  titles  and  sections. 


Mower,  State  v.,  08-61. 

Mowery,  Iowa  Loan,  etc.,  Co.  v.,  67-113. 

Kows  v.,  57-20. 

Mowre,  Hook  v.,  17-195. 

Mowry  v.  Chaney,  48-609.  Husb.  &  W.,  168. 

Mudge  v.  Agnew,  56-297.    Appeal,  260,  746. 

V.  Lanning,  68-641.  Execu.,  207.  Home- 
stead, 221. 

North  v.,  13-496. 

Mudgett  V.  Park,  2-287.    J.  P.,  280. 

Mueller,  New  York  Piano  Forte  Co.  v.,  88- 
552. 

v.,  42-467. 

Peechongs  v.,  50-237. 


Muir  V.  Blake,  57-662.  Chat.  Mortg.,  84, 59. 
(Cit.,  61-733;  66-648;  68-710,  725;  69-182.) 

V.  Bozarth,  44r499.     Homestead,   148. 

Lim.  of  Ac,  107,  249.  Real  Prop.,  148. 
Vendors,  86,  116. 

Mulcher,  De  Long  v.,  47-445. 

Muldoon,  State  v.,  50-704. 

Muldowney  v.  Illinois  Cent.  R.  Co.,  82-176. 
(S.  C,  86-462;  89-615.)  Ev.,  824.  Instruc- 
tions, 67,  168.  (Cit.,  86-105;  88-507;  47- 
685;  56-657.)  Neg.  (Cit.,  88-280;  45-«64; 
4^-472.  Dist.,  88-60.)  Prac.,  229.  (Cit., 
85-587;  45-664;  56-258;  67-59.) 

T. ,  36-462.    (S.  C,  39-615.)    Dam., 

51,209,288.  (Fol.,  57-609.  Cit,  44-820.) 
Ev.,  894-396.  (Cit.,  40-346;  43-667;  50- 
660,  684;  56-557;  65-510;  69-454.  Dist., 
40-402.)  Negl.,  119.  (Overr.,  40-848.  at., 
6^288.)    Raib-.,  480, 492,  519. 

V. ,  39-615.    Ev.,  452.   Instructions, 


68.  Railn,  504,  610.  (Fol.,  40-844.  at.,  6»- 

277;    55-673;   56-524;   62-288.      Dist.,  68- 

894.) 
MulhoUand  v.  Des  Moines,  A.  &  W.  R.  Co., 

60-740.    Mun.  Corp.,  431,  441.    (Cit.,  70- 

109.)    Railr.,  134.    (Fol.,  61-590.    Cit.,  64- 

590;  67-513.) 
MuU,  Lewis  v.,  3  G.  Or..  437. 
Mullaney,  Pfotzer  v..  80-197. 
Mullany  v.  Keenan,    10-224.     Partnership, 

182. 
Mullarky  v.  Cedar  Falls.  19-21.  Mun.  Ck)rp., 

30-82.   (Cit.,  19-228;  21-570;  27-71,  228.) 
Mullen,  Kilbum  v.,  22-498. 

V.  Peck,  57-480.    Prac,  268. 

V.  RusseU,  46-886.    Interest,  88.    (Fol., 

50-^73.)    Judgts.,  98. 
Saunders  v.,  66-728. 


Mullen,  State  v.,  35-199. 

Muller  V.  Dows,  94  U.  S.,  444.    Corp.,  8. 

T.  Fern,  35-420.    Dam.,  101,  148. 

Mulligan,  BuUard  v.,  69-416. 

V.  Hintmger,  18-171,    Const.  L.    (FoL. 

28-882 ;  38-503. )    Tax.,  573. 
V.  Illinois  Cent.  R.  Co.,  86-181.    Carr., 


45,  46,  62,  68,  74.    (at.,  41-251;    45-478; 
68-614.)     Plead.,    871,845.     (at.,  48-487. 
Dist.,  42-559.) 
—  V.  Leonard,  46-692.    Wills,  1,  8,  4,  7. 


Mulliu  V.  Bloomer,   11-860.    Vendors,  134, 

125,  210.    (Cit.,  14-85;  58-81.) 
Mullinix,  Jones  v.,  25-198. 
—  Ryan  v.,  45-681. 
Mulquinne,  Thornton- v.,  1^-^549. 
Mukoy  V.  Churchman,  62-388.    (S.  C,  60- 

717.)    Tax.,  70. 

.  V. ,  60-717.    Tax.    (at.,  70-289.) 

Mulry,  Donican  v.,  69-588. 

Mumfer,  State  v.,  43-683. 

Mumm  V.  Owens,  2  Dillon,  475.    Actions,  70. 

Mumma  v.   McKee,  10-107.     Appeal,  145. 

(Cit.,  11-456;  16-65.)  Ev.,  955,  1019.   (at., 

16-824.) 

Thompson  v.,  21-65. 

Young  v.,  8-140. 

Munch,  Township  of  West  Bend  v.,  53-183. 
Mundhenk  v.  Central  Iowa  R.  Co.,  57-718. 

Agency,  151.    Ev.,  185.    Instructions,  146. 

Railr.,  319,  891,  895,  401. 
Munger,  Goodrich  v.,  80-848. 

V.  Gregg,  48-696. 

Hay  ward  v.,  14-516. 

V.  Marshalltown,  56-216.    (S.  C,  59-768.) 

Mun.  Ck)rp.,  698. 

V. ,  59-768.  Mun.  Corp.  (at.,  67-809.) 

Munn,  Kilbride  v.,  55-445. 

Munsell,  Key  City  Gas  Light  (>>.  v.,   19- 

305. 
Munson  v.  Foes,  55-809.    Fraud,  35. 

Myers  v.,  65-42a 

V.  Plummer,  54-758.    (S.  C,  58-786 ;  59- 


137.) 

—  V. 


135. 

—  V. 

—  V. 


,  58-736.    Appeal,  1142.    Judgts., 

,  59-120.    Landl.  &  T.,  76. 
-,  59-186.    Trusts,  180. 


State  v.,  80-208. 


—  V.  Porter,  68-453.    Bailm.,  25,  26,  81,  83. 
(Cit.,  68-462.)    Execu.,  309. 

—  V.  Sears,  13-173.    (S.  C,  38-880.)    Part- 
nership, 9.    (F6l.,  23-889.    Cit.,  88-404.) 

—  Sears  v.,  38-880. 


TABLE  OF  CASES 


893 


References  are  to  titles  and  sections. 


MunsonT.  State,4  0.  Gr.,488.   Crim.  L.,  826, 

955.      (Cit,    39-469;    6a-786.)    Words    & 

Phr.,  8. 

Wearin  v.,  62-466. 

Munzenmaier,  Bringholff  t.,  20-513. 

State  v.,  24-87. 

Murdock  v.  Mehlhop,  26-218.    Partnership, 

162. 

Sexton  v.,  36-516. 

Mupdough.  First  Nat.  Bank  v.,  40-26. 

▼.    McPherrin,    49-479.      Attach.,    95. 

(Cit.,  62-282;  54-56.) 
Murehead,  Winn  v.,  52-64. 
Murphy  v.  Black,  41-488.    Wills,  68. 

T. ,  44-176.    Wills,  88,  84. 

V.  Board  of  Directors,  80-429.    Schools, 

128.    (Cit.,  82-501.) 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  38-539. 

Instructions,  78,  146,  151.    Negl.,  4.    (City 

42^^6.    Dist.,  56-842.)    Railr.,  703,  704. 
V. ,45-661.    Negl.,  114.    (Cit.,   58- 

280;    55-86.      Dist.,   56-842.)     Prac.,  208, 

218.     Raih:.,  597,  697. 

Clow  T.,  52-695. 

Coggswell  v.,  46-44. 

V.  Copeland,  51-515.     (S.  C,  58-409.) 

Convey.,  251. 
V.  ,    58-409.    Convey.,  252.    Ev., 


702. 

—  V.  Creighton,  45-179.  Contracts,  568. 
Courts,  37.  Est  of  Dec.,  8.  (Cit.,  58-177.) 
Pay.  &  Disch.,  10.  Plead.,  886.  (at.,  58- 
196,  898.) 

—  V.  Johnson,  46-57.  Appeal,  259.  Con- 
tracts, 146, 156, 162.  Minors,  17,  21.  (Qual., 
55-206.)    Parent  &  Ch.,  26. 

—  Jones,  etc..  Lumber  Co.  v.,  64-165. 

—  Keeder  v.,  48-413. 

—  V.  McMillan,  59-515.  Crini.  L.,  1877. 
(at.,  61-248.) 

—  Moran  v.,  49-68. 

—  Reed  v.,  2  G.  Or.,  56a 
T.,  2  G.  Gr.,  574. 

—  v.  Sioux  aty  &  P.  R.  Co..  55-473. 
Railr.,  474.  Trespass,  14.  (Cit,  57-180; 
69-187.    Dist,  58-^96.) 

—  Sieeth  v.,  Mor.,  821. 

—  Stone  v.,  2-86. 

—  Walsh  v.,  2  G.  Gr.,  227. 

—  Whitworth  v.,  2SM70. 


Murray,  Bayliss  v.,  69-290. 

v.  Brooks,  41-45.    Agency,  44,    Sales, 

194,224. 


Murray  v.  Catlett,  4  G.  Gr. ,  108.  Mortg. ,  251, 
827.  (FoL,  18-«08.  at.,  12-140;  15-35; 
29-294;  47-669;  68-141.  ExpL,  21-42.) 
Suretyship,  182.    (Cit,  16-38.) 

V.  Cone,  26-276.     Ev..  222. 

V.  Graham,  2^-520.    Alt  of  Inst.,  8,  9, 

14.  (FoL.  59-548.  Cit,  84-442.  Dist,  42- 
405.)    Bills  &  N.,  269. 

Hunt  v.,  17-818. 

Onstott  v.,  22-457. 

Perry  v.,  55-416. 

V.  Snow,  87-410.    Pay.  &  Disch.,  88. 

State  v.,  41-580. 

v..  55-580. 

V.  Wells,  53-256.  Est.  of  Dec.,  41.  In- 
surance, 274,  575. 

V.  ,  57-26.    Appeal,  399,  581. 

Murray  Iron  Works  Co.,  Scholes  v.,  44-190. 

Murry  v.  Ocheltree,  59-485.  Contracts,  345. 
(Cit,  66-46;  69-232.) 

Muscatine,  Butler  v.,  11-483. 

Butz  v.,  8  Wall.,  575. 

Cole  v.,  14-296. 

First  Cong'l  Church  v.,  2-69. 

Freeland  v.,  9-461. 

Fulleam  v.,  57-457. 

v.,  60-436. 

Hartman  v.,  70-512. 

V.  Hershey,  18-39.    Mun.  Corp.,  818. 

(Cit,  32-49.) 

v.,  22-184. 


Hoehl  v.,  57-444. 

V.   Keokuk  N.  L.  Packet  Co.,  45-185. 

Mun.  Corp.,  314,  315,  320,  321.    Pay.  & 

Disch.,  14.   . 

V. ,  47-350.    Plead.,  989. 

Knowles  v.,  20-248. 

Laurent  v.,  59-404. 

Meyer  v.,  1  Wall.,  884. 

V.  Mississippi  &  M.  R.  Co.,  1  Dillon,  526. 

Mun.  Corp.,  116,  117. 
V.  Railroad  Co.,  1  DiUon.  586.    Tax., 

169. 
V.  Steck,  7-505.   'Ck>unty  Ourt.    (at, 

12-443.) 
V.  Stememan,  30-526.    Const  L.,  251. 

Officers,  20.    Stamps,  1,  9,  13. 

Wales  v.,  4-302. 

Walkley  v.,  6  Wall.,  481. 

Wallace  v.,  4  G.  Gr.,  373. 

Muscatine  County  v.  Carpenter,  88-41.    Offi- 
cers, 44. 
Davis  v.,  Mor,,  161. 


894 


TABLE  OF  CASEB. 


Ref  erenoes  are  to  titles  and  sections. 


Muscatine  County,  DoUarfaide  v.,  1  G.  Gr., 

158. 

Hughes  v.,  44r-672. 

Musgrave  v.,  1  G.  Gr.,  446, 

Roraaine  v.,  Mor.,  857. 

Muscatine  Nat.  Bank,  McDonald  v.,  27-319. 

V.  Smalley,  80-564.    Bills  &  N.,  111. 

Muscatine   Turn  Verein  v.   Funck,  18-469. 

Corp.,  196,  197,  200.    (at.,  38-45.)  Default, 

100.     Jurisd. ,  1 15.     (Cit.,  41-500.) 
Muscatine  Western  R.  Co.,  Cadle  v.,  44-11. 
V.  Horton,  88-83.    Corp.,  198, 199.    Offi- 
cers, 140.    (Cit.,  56-834.)    Railr.,  58,  61,  75. 

(Cit.,  40-141;  44-392;  66-677;  67-733.) 
Musgrave  v.  Brady,  Mor.,  456.    Appeal,  659. 

V.  Muscatine  County,  1  G.  Gr.,  446. 

Musgrove,  Getchell  v.,  54-744. 

Herrick  v.,  67-68. 

Mussellman  v.  Mauk,  18-289.  Stamps.  (Cit, 

19-415;  30-628.) 
Musselman  v.   Galligher,  82-883.    Husb.  & 

W.,  156.    (Cit.,  82-897;  42-290,  520.    Dist, 

42-184.)    Parties,  240.    Plead.,  615. 
Musser  v.  Crum,  48-52.  Att*y,  149, 158.  (at., 

49-48;  56-637.)    Default,  77.    Judgts.,  47. 

Plead.,  868. 
V.  Hershey,  42-856.    Injunc,  181.    Pub. 

Lands,  8.    Waters,  18,  19.    (Cit.,  47-372; 

60-458.) 
V.  Hobart,  14-248.   Default,  87.   Plead., 

755.    (Cit.,  17-402;  26-477.) 
V.    Maynard,    55-197.      (S.    C,   59-12.) 


Execu.,  134.    Officers,  134. 

V. ,  59-11.    Instructions,  242. 

Muth,  McCormickv.,  49-536. 

Mutual  Benefit  Ins.  Co.,  Miller  v.,  84-222. 

Mutual  Benefit  L.  Ins.  Co.,  Miller  v.,  31-216. 

v.,  39-304. 

Mutual  F.,  L.  &  T.  Ins.  Co.,  Poggensee  v.,  69- 

157. 
Mutual  L.  Ins.  Co.,  Mayer  v.,  38-304. 
Myer  v.  Car  Co.,  102  U.  S.,  1.    Sales,  111. 

Stata  v.,  69-148. 

V.  Wheeler,  65-390.    Contracts,  567.  586. 

Sales,  205,  206. 
Myers,  Barney  v.,  28-472. 

V.  Bowers,  70-95.    Mortg.,  186. 

Brett  v.,  65-274. 

Brigham  v.,  51-397. 

V.  Byington,  34-205. 


Pay  &  Disch.,  78. 
V.  Conway,    55-166. 


(Cit.,  69-75.) 


Bfils  &  N.,   181. 
Intoz.   Liq.,   154. 


Myers  t.  Copeland,  20-22.    Stat.,  188.    Tax., 

690.    (at.,  25-89;  84-847.) 
T.  Davis,  47-^325.    Est.  of   Dec,  220. 

285.    Juried.,  181,  195.    Minors,  18. 

V.  Dresden,  40-660.    Appeal,  589.   Slan- 


der &  L.,  56. 

—  Eckrote  v.,  41-824. 

—  V.  Farmer,  52-20.  Judgts.,  447.  Officers, 
65.    Suretyship,  149. 

—  V.  Funk,  61-92.    Att'y,  60.    (Cit,  70- 
678.)    Courts,  168. 

—  Gray  v.,  45-158. 

—  V.  Johnson  County,  14-47.  Judgts.,  291, 


855.     (Cit.,   32-287;    38-640;    41-516,  585.) 
Mun.  Corp.    (Cit.,  19-401;  26-250;  27-65.) 

—  V.  Kendrick,  13-599. 

—  V.  Kirt,  64-27.    Intox.  liq.,  208.' 

—  V. ,  68-124.    Intox.  liq.,  214.    lim. 


of  Ac,  181. 

—  Kuhn  v..  87-851. 

—  Langworthy  v.,  4-18. 

—  Latham  v.,  57-519. 

—  McGowan  v.,  66-99. 

—  McGowen  v.,  60-256. 

—  V.  McDonald,  27-391.  Husb.  &  W. 
(Cit.,  28-249;  31-561;  8<V-151;  87-40;  89- 
532.) 

—  V.  McHugh,  16-835.     Att'y,  122.    (at, 


56-724.)    Garnishment,  177.    (Cit,  40-668.) 

—  McWilliams  v.,  10-326. 

—  Morrison  v.,  11-^538. 

—  V.  Munson,  65-423.    Convey.,  296,  810, 
818,  832-334,  846.    Ev.,  675,  729. 

—  V.  Old  Mission,  etc.,  Road,  7-815,   High- 


ways, 106.    (Cit,  9-597.) 

—  Philliiw  v.,  55-265. 

—  Rodefer  v.,  56-227. 


V.  Simms,  4-500.    Highways,  92.    (at, 

5-553;  28-537;  29-167;  87-550;  64-670. 
Dist,  16-533.) 

V.   Smith,   15-181.     Partnership,    212. 

(Cit,  21-328;  59-729.)    Prac.,  27. 

State  v.,  10-448. 

v.,  19-617. 

v.,  44-580. 

v.,  70-760. 


Stevens  v.,  11-183. 

V.  Sunderland,  4  G.  Gr.,  667.    Bills  & 

N.,   79.     (Cit,   18-488.)    Ev.,   710.     (at, 

16-328.) 

Turner  v..  23-891. 

v.  Wright,  44-38.     Appeal,  444.     At- 

I      tach.,  208,  299.    Dam.,  276. 


TABLE  OF  CASES. 


895 


References  are  to  titles  and  sections. 


Mygatt,  Baker  v.,  14-181. 

My  lor,  State  v.,  46-192. 

Myrick,  Hakes  v.,  69-189. 

My  ton  V.  Davenport,  51-583.    Mortg.,  868, 

406.    (Cit.,  52-744;  54-21,  49,  651.) 
Naber,  Jack  v.,  15-450. 
Nabers,  Paramore  v.,  42-659. 
Nachtman,  Hyler  v.,  46-704. 
Nachtwey,  Shaw  ex  rel.  v.,  48-658. 
Nadal,  State  v.,  69-478. 
Nagel  V.  Guittar,  62-510.    Excep.,  7,  65. 
Nairn  v.  Logan,  11-157. 
Names  v.  Names,  67-888.    Divorce,  10,  11. 

Ev.,  164. 
Napier,  State  ex  rel.  v.,  7-425. 
V.  Wiseman,  3  G.  Gr.,  246.    Appeal,  278. 

(at.,4G.  Gr.,  137.) 
Napper  v.  Young,  12-450.    Instructions,  178. 

(Cit.,  80-404;  82-178.) 
Nash,  CaldweU  v.,  68-658. 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  62-49. 

Assignt.,  14.    Mech.  Lien,  73. 
V.  Gibson,  16-305.    Bills  &  N.,  455.    Ev., 

1120.     (Cit.,  85-264.) 

Horn  v.,  1-204. 

v.   State,  2  G.  Gr.,  286.    Const.  L.,  68. 

Crim.  L.,  149,  758,  941,  942.    (Cit.,  4  G.  Gr., 

180,  178.  484,  506.) 

State  v..  7-347. 

v.,  10-81. 

Nason    v.    Woodward,   16-216.     Contracts, 

691.     Ev.,  725.    (Dlst..    22-289.)    Instruc- 
tions.   (Cit.,  30405,  442.) 
National  Bank,  Armstrong  v.,  58-752. 
V.  Eyre.  52-114.    Courts,  81.    Interest, 

49,  92,  109,  139. 
V. ,  8  McCraiy,    175.     Att'y,    121. 


Judgts.,  457. 

—  V.  Green,  88-140.      Bills  &  N.,  48,  838. 


(Cit..  86-809.)    Plead..  583.    j(at.,  62-462.) 
-^-'  Zimmerman  v.,  56-133. 
National  Ins.  Co.,  Mcrshon  v.,  34-87. 
National  L.  Ins.  Ca  v.  Olmsted,  52-354.    In- 

terest,  104. 

Olmsted  v.,  55-742. 

National  State  Bank,  Guelich  v.,  56-434. 
T.  Independent  Dist..  39-490.    Bills  & 

N.,  10.    Mun.  Corp.,  104,   163.    (Cit,  44:- 

124.)    Schools,  187. 

Shaw  v.,  49-179. 

V.  Young,  25-311.    Tax.,  155. 


Nau  V,  Jackman.  58-859.    Spec.  Perf.,  70. 
Neal,  Coad  v.,  55-528. 


Neal  V.  Coe,  35-407.    Homestead,  48.    (at, 

47-418;  66-668.) 

V.  Frazier,  68-451.    Tax.,  695,  726. 

Olson  v.,  68-214. 

Bobbins  v.,  10-560. 

Nealey,  McCarver  v.,  1  G.  Gr.,  360. 

Neally  v.  Redman,  5-387.    Orig.  Not.,  88, 95. 

(FoL,  84-284.    Cit,  10-554.) 
V.  Wilhehn,  4  G.  Gr.,  240.    Baihn.,  18. 

Sales,  70. 
Nealy,  Corbitt  v.,  29-445. 
Neas  V.  Neas,  61-641.    Ev.,  1024. 
Nebergall,  SuUy  v.,  80-339. 
Neck  v.  Neck,  45-701. 

Nedrow  v.  Farmers*  Ins.  Co.,  48-24.    Insur- 
ance, 44,  147.    (Cit,  44-554;  58-33.) 
Needham,  First  Nat  Bank  v.,  29-249. 
Needles,  Deere  v.,  65-101. 

V.  Shaffer,  60-65.    Alt  of  Inst,  25. 

Neeley.  Lunt  v.,  67-97. 

State  v.,  20-108. 

V.    Wise,   44-544.    Est    of  Dec.,   427. 

(Cit,  52-18.) 
Neely,  Herring  v.,  43-157. 
Neeper,  State  v.,  3  G.  Gr.,  887. 
Neese  v.  Farmers*   Ins.    Co.,  55-604.      Ev., 

564.    (at,  67-158.)    Insurance,  169. 
Neff,  Home  Lightning  Rod  Co.  v.,  60-138. 
Nefzger  v.  Davenport  &  St.   P.  R.  Co.,  86- 

642.    Elections,  14.    (Dist,  46-327.) 
Negus  V.  Negus,  46-487.    Stat.,  171.    Wills, 

16,  17.    (at.,  46-589 ;  60412 ;  63-126.) 
V.  Yancey,  23-417.     Tax.,  472.     (Cit, 

41-475.) 
V.  Yancy,  22-57.    (S.  C,  23-417.)    Tax., 

588.    (Cit,  30-289,  278.) 
Neiderer  v.  MiUer,  60-170. 
Neidy,  Jewel  v..  61-299. 
NeU,  M'Kellv.,  Mor..371. 

V.  Niel,  Mor.,  491, 

Neilin,  Rynear  v.,  3  G.  Gr.,  810. 

v.,  4  G.  Gr.,  524. 

Neill,  Union  Agl.,  etc.,  Ass'n  v.,  31-95. 

Neilson  v.  Gilbert  69-691.    Negl.,  68. 

v.  Iowa  Eastern  R.  Co.,  44-71.    Mech. 

Lien.    120.    (Cit,    56-238.     Dist,    46-413; 

4^^-631.) 
V. ,  51-184.   Mech.  Lien,  5,  6,  24,  25, 


56,  108.    (Cit,   56-159,   240,   409.)    Raih-., 

85.    Real  Prop.,  3. 

—  V. ,  51-714.    Ev.,  764.    Mech.  lien, 


24,25. 
Neimeier,  State  v.,  66-634. 


896 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Neimeyer  v.  Cass  County  Bank,  42-124.  Ev., 

969. 

Gates  v.,  64-110. 

Neis,  State  v.,  68-469. 
Neises,  Scott  v.,  61-62. 
Neiweg,  Brinck  v.,  29-444. 
Nellis,  State  v.  69-548. 
Nelson,  Barnett  v.,  46-495. 

v.,  54-41. 

V.    Brown,    44-455.     (S.    C,     58-555.) 

Bailm.,  4.  6,  7.    (Fol.,  51-90;  52-557.) 
V. ,  58-555. 


—  Bruse  v..  85-157. 

—  V.  Chicago,  R.  I.  &  P.  R.  Co.,  88-564. 
Ev.,  958,  1160.  (Cit.,  66-518;  67-18;  70- 
424.)    Minors,  2.    NegL,  99. 

—  Clark  v.,  40-678. 

—  Cooper  v.,  38-440. 

—  V.  Cover*  47-250.     Mech.  Lien,  9,  18. 

—  Delton  v.,  8  Dillon,  469. 

—  V.  Everett,  29-184.  Att'y,  150,  168. 
(at.,  29-295 ;  30-132 ;  82-446 ;  87-855 ;  48-54.) 
Default,  86.    Interest,  55. 

—  V.  Goodykoontz,  47-32.  Highways, 
118. 

—  v.Qray.  2Q.  Gr.,897.  Courts,  58.  (Cit.. 
4  G.  Gr.,  142.)    Dam.,  127.    J.  P.,  88. 

—  King  v.,  86-509. 

—  Lee  County  v.,  4  G.  Gr.,  848. 

—  Maple  v.,  81-322. 

—  MUler  v.,  64-458. 

—  Newcomb  v.,  54-324. 

—  Oskaloosa  Steam-Engine  Works  v.,  54- 
519.  • 

—  Rice  v.,  27-148. 

—  Rock  Island  Nat.  Bank  v.,  41^63. 

—  Russell  v.,  82-215. 

—  Snyder  v.,  31-238. 

—  State  v.,  58-208. 

—  V.  Wade,  21-49.  Notice,  41,  110.  Re- 
cord.  Acts,  49. 

—  V.  Worrall,  20-469.     Stat,  of   Fr.,  72. 


Trusts,  46,  50.    (Qt,  86-128.) 
Neebit  v.  Independent  School  Dist.,  25  Fed. 

Rep.,  685.    Judgts.,  374.    Mun.  Corp.,  189, 

145. 
Nesbitt  V.  Bartlett,  14-485.   Landl.  &  T.,  111. 

(Cit.,  60-450.    Dist..  58-727.) 
Nesmith,  Nicking  v.,  15-595. 
Nesselroad  v.  Parrish,  52-269.     (See  59-571.) 

Real  Prop.,  208,  209. 
Neeselrode  v.  Parish,  59-570.    Pub.  Lands,  6. 

Real  Prop.,  207. 


Nettlebush,  State  v.,  20-257. 

Nettman  v.  Schramm,  28-521.    Est  of  Dec., 

474.    Plead.,  290.     (at,  27-262;   29-489; 

40-369.) 
Neumeister  v.  Dubuque,  47-465.    Husb.  & 

W.,  23-25.    Instructions,  212. 
Nevada  V.  Hutchins,  59-506.     Appeal,  922. 

Mun.  Corp.,  265. 

Ruggles  v.,  63-185. 

Nevan  v.  Roup,  8-207.    Bailm.,  27,  28.   Ev., 

916,  928.    Pledge,  1. 
Neville,  Moss  v.,  36-696. 
Nevin,  Wadsworth  v.,  64-64. 
New  Hampton  v.  Conroy,   56-498.      Mun. 

Corp.,  260,  276.    (at,  59-508.) 
New  Sharon,  C.  V.  &  E.  R.  Co.,  Hutchinson 

v.,  63-727. 
New  York  Piano  Forte  Co.  v.  Mueller,  88- 

552.     Appeal,    456,    501.     (at.,    64-572.) 

Mortg..  55. 

V. ,  42-467. 

Newberry,  Allen  v.,  8-65. 

Canal  Bank  v.,  7-4. 

State  v.,  26-467. 

Newbrand,  Golden  v.,  52-69. 

Newbury  v.  Rutter,  38-179.    Mortg.,  80,  891. 

(Cit.  88-587.) 
Newby  v.  Caldwell,  54-102.    Judgts.,  827. 

(at.,  66-596.) 
Newcomb,  Cobb  v.,  7-43. 
V.  Dewey,  27-381.    Appear.,  9.    Att'y, 

48.    Judgts.,  206.    (Cit.  69-701.)    Jurisd., 

63.    (Fol.,    29-556;    62-275.    at.    81-400, 

588;   84-491;   35-^526;  37-223;  41-600;  44- 

338.)    Mortg.,    458.    (at,    83-806.    Dist, 

44r-215.) 
V.  Lewis,  31-488.    Convey.,  259.    Pub, 

Lands.  5.    Real  Prop.,  214. 

V.  Nelson.  54-824.    M<Hi;g.,  283. 

State  v.,  56-885. 

V.  Steamboat  Clermont  8  G.  Gr.,  295. 

Actions,    (at,  17-851.)    lim.  of  Ac.,  45. 
Newcomer,  Piper  v.,  25-221. 
Newell,  Crawford  v.,  28-453.' 
V.  Hayden,  8-140.     Execu.,    140,    211. 

(at,  49-689;  66-671.)    Replevin,  78. 

Higley  v.,  28-516. 

V.  Mahaska  County  Savings  Bank,  51- 

178.    Plead.,  812.    Reference,  40. 
V.  P^nick,  62-123.  Ezecu.,427.  Mortg., 

440,  471. 
V.    Perkins,    89-244.     Highways,   60, 

101. 


TABLE  OF  CASES. 


897 


References  are  to  titles  and  sections. 


Newell  V.  Sanford,  10-896.    Appeal,  498,  601. 

(Cit,  15-90;  21-387;  24-114,   411;  28-698; 

80-626,  568;  82-99;  88-287;  85-882;  38^564; 

54-572;  55-808.) 

▼. ,18-191.    Landl.  &T.,  86,  87,  84. 

T. ,  18-468.    Att'y,  164.    (Dist,  28- 

842.) 
Newfield  v.   Blawn,   16-297.    Lim.   of  Ac, 

49.    (Cit.,  18-132;  45-188.)    Plead.,  706. 
Newland,  State  v.,  7-242. 
Newlien  t.  Reed,  80^96.    Replevin,  112. 
Newlon  v.  Heaton,  42-598.    Partnership,  142, 

148,  206.     (Cit.,  46-595,  596.) 
Newman,  Brown  v.,  18-546. 

V.  Davis,  58-447.     Mai.  Pros.,  1. 

V.  De  Lorimer,   19-244.    Lim.  of  Ac, 

262.     (Cit. ,  19-58 ;  24r-187,  298 ;  82-194,  222 ; 

88-806;    84-888;    88-119;    39-674;    42-268; 

44-448.    Dist.,  81-525.)    Mortg.,  106.    (Cit, 

80-272;  81-469;  85-249;  48-272;  44-308.) 
V.  Franklin,  69-244.    Homestead,  65,  66, 

78,  210,  211. 

Kuhn  v.,  49-424. 

V,  Samuels,  17-528.    Ackgt.,  9.    Const. 

L.,  163.     (Cit.,  26-347,  600;  89-117;  45-64.) 

Notice,  64.    Record.  Acts,  15,  61.    Trusts, 

100,  101,  140,   146.    (Cit.,  19-197:  42-181; 

68-260.) 

Seacrest  v.,  19-828. 

V.  Westoott,  29  Fed.  Rep.,  49.    Equity, 

224. 
Newson,  Webster  City  &  C.  C.  R.  Co.  v.,  70- 

865. 
Newton,  Barnes  v.,  46-567. 
▼.  Bealer,  41-884.    Convey.,  92.    Plead., 

842. 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  66-422. 

Contracts,  281.    Railr.,  279,  280. 

lake  T.,  64-686. 

Logsdon  v.,  54-448. 

▼.  Sheldon,  47-696. 

State  v.,  1  G.  Gr.,  160. 

— v.,  44-46. 

Tracy  v.,  57-210. 

Newton  Mineral  Spring  Co.,  Carrothers  v., 

61-681. 
Neyv.  Dubuque  &S.  C.R.  Co.,  20-847.   Con- 
tracts, 618.   Ev.,  769.  Railr.,  17,  728.  (Cit., 

86-55,  876;  64-646.) 
Neyenesch,  Stubenrauch  v.,  54r-567. 
Niagara  F.  Ins.  Co.,  Williams  v.,  50-561. 
Niagara  Ins.  Co.  v.  Rodecker,  47-162.  Insur- 
ance, 287.  Judgts.,  195, 216.  Grig.  Not,  160. 
VOL.  n— 57 


Nicely  v.  Rogers,  89-441.   Appeal.  129.  (Cit., 

40-688;  62-252.) 
Nicholas  v.   Highby,  85-401.    Husb.  &  W., 

60,  78,  79. 
v.  Purcaell,  21-265.    Est.  of  Dec,  372. 

(Cit.,  41-866.)    Homestead,  228,  286,  247. 

(Cit.,  2^812.    Dist,  28-874.) 
Nichols,  Benton  v.,  47-698. 
V.  Burlington,  etc.  Plank  Road  Co.,  4 

G.   Gr.,  42.    Ck>rp.,  64.    Grig.  Not,  1,  7. 

Words  &  Phr.,  64. 
V.  Chicago,  R.  I.  &  P.  R.  <3o. ,  69-164. 


Appeal,  508.  Instructions,  244.  Railr., 
566,  617. 

—  V.  Crichfteld,  22-597. 

—  V.  Dubuque  &  D.  R.  Co.,  68-782.  Carr., 
147,  148,  162,  168.  Dam.,  212.  Husb.  & 
W.,  161. 

—  V.  Howe,  29-592. 

—  Lauman  v.,  15-161. 

—  V.   Levins,  15-862.    Interest,  114,   121. 


(Cit.,  17-444.     Dist.,  5^-721.) 

—  V.  McGlathery,  48-189.    Tax.,  186,  845. 


(Cit.,  47-287.) 

—  Pixler  v.,  8-106. 

—  Reynolds  v.,  12-898. 

—  Sage  v.,  51-44. 

—  V.  Skeel,  12-800.    Interest,  188.    (Cit., 
40-806.) 

—  State  v.,  5-418. 
v.,  88-110. 


—  V.  Wood,  66-225.    Appeal,  108,  837.    J. 
P.,  259.     (Cit,  68-616.) 

—  Yoe  v..  51-880. 


Nicholson,  Leaaman  v.,  59-269. 

Turk  v.,  30-407. 

Nickerson,  State  v.,  46-447. 

Nicklas,  Thomas  v.,  58-49. 

Nicking  v.  Nesmith,  15-596.  Appeal.  (Dist, 
61-268) 

Nickson  v.  Blair,  5^^531.  Courts,  181.  Grig. 
Not,  47. 

Nicodemus  v.  Harvey,  45-711. 

Nicol,  Conway  v.,  34-588. 

Niece  v.  Weed,  48-698. 

Nightingale  v.  Barney,  4  G.  Gr.,  106.  Con- 
tracts, 195.    Parties,  12.    (Dist.,  14-95.) 

V.  Walker,  8  G.  Gr.,  96.     Convey., 

239. 

Nlhart,  Merritt  v.,  11-57. 

Niles  V.  Chicago,  L  &  N.  R.  Co.,  18-598. 

V.  Fries,  86-41.    Intox.  Liq.,  88. 

V.  Kahle,  48-708. 


898 


TABLE  OF  CASES. 


References  are  to  titles  and  sectioos. 


Niles  v«  Sprague,  18-198.  £v.,58d.  Instruc- 
tions, 113.    Parent  &  Ch.,  29,  30. 

Nims  V.  Boone  County,  66-272.  Mun.  Corp., 
908.     (Cit.,  68-643.) 

V ,  68-642.    Mun.  Corp.,  90a 

Ninde  v.  Oskaloosa,  56-207. 

Nitz,  Prattv.,4S-33. 

Nixon  V.  Carson,  38-338.    Contracts,  126, 127. 

V.  Downey,  42-78.    Appear.,  37.    (Cit., 

68-744.)    Orig.  Not.,  154.    Plead.,  588. 

V. ,  49-166.    Agency,  111.    Appeal, 

1125.    NewTr.,  11. 

V.  Spencer,  16-214.     Parent  &  Ch.,  25. 


(Cit.,  22-173.) 
Noble  V.  Bullis,  23-559.     Tax.,   646.    (Cit., 

3a-278 ;  40-197 ;  44r-62o,  626.     Dist. ,  38-483 ; 

45-124.) 

Bullis  v.,  86-618. 

V.  Chase,  60-261.    Animals,  6.    Appeal, 

128. 

Demoss  v.,  6-530. 

V.  Des  Moines  &  St.  L.  R.  Co.,  61-637. 

Appeal,  722.    Raik.,  230,  261,  264.    (Cit., 

64r-286.) 

Jackson  v.,  54-641. 

V.  Morrey,  19-509.    Est.  of  Deo.,  167, 


177.     (Cit. ,  24-257 ;  32-458 ;  5 1-299. ) 

—  Stanley  v.,  59-666. 

—  Stark  v.,  24-71. 

—  V.    State,    1    G.    Gr.,    325.    Stat,    21. 
(Overr.,  3  G.  Gr.,  133.    Cit.,  5-285;  27-358.) 

—  State  v.,  66-541. 
T.,  70-174. 


—  V.  Steamboat  Northern  Illinois,  23-109. 
Agency,  128.  Plead.,  653.  (Cit.,  34-231; 
36-340.) 

—  Stewart  v.,  1  G.  Gr.,  26. 


Nockles  V.  Eggspieler,  47-400.  (S.  C,  53- 
780.)    Appeal.  827.     Attach.,  108,  269. 

V.   ,    53-780.      Attach.,    245,    283. 

Prac,  164. 

Eggspieller  v.,  58-649. 


Noel  V.  Dubuque,  B.  &  M.  R.  Co.,  44-293. 

Appeal,  966.     New  Ti*.,  98,  99.    (Dist.,  61- 

692.) 

V.  Horton,  50-687.     Equity,  114. 

Micklewait  v.,  69-344. 

V.   Noel,   1-423.     Trusts,  41.      (Cit.,   4- 

282;  12-220:  14-343,  580;    16-231;    19-364; 

20-471;    22-224;    32-299;    35-516;    37-310; 

40-310.) 
V.  Temple,   12-276.    Mech.   Lien,   100. 

(Cit.,  21-185;  28-466;  36-373;  39-315.) 


Nolan,  Crawford  v.,  70-97. 

Davis  v.,  49-688. 

V.  Grant,  51-519.    (8.  C,  68-892.)    No- 
tice, 38,  89. 
V. ,  53-892.    Notice,  140.    (at.,  64- 


627;  66-640.)    New  Tr.,  94,    Record.  Acts, 
105. 

— -  V.  Jones,  68-387.     Fraud.,  22.    Plead., 
203,    Replevin,  71. 
Ormsby  v.,  69-180. 


Noll  V.  Dubuque,  B.  &  M.  R.  Co.,  32-66. 
Const.  L.,  179, 184.  (Cit,  57-252.)  Easem't, 
22.  (Cit.,  46-576.  Dist.,  62-765.)  Railr., 
123,  125. 

Nollen  V.  Wisner,  11-190.  Appeal,  264.  In- 
structions, 250.  (Cit,  48-612.)  Plead.. 
906.     (Cit,  19-111 ;  27-261 ;  88-699;  43-591.) 

Noonan,  McDonald  v.,  60-83. 

Nord  V.  Burlington  &  M.  R.  R.  Co.,  37-498. 
Urn.  of  Ac,  222,  224. 

Nordhaus  v.  Peterson,  64-68.  Attach.,  242, 
267,  298. 

Nordyke,  Johnson  v.,  86-261. 

Nordyke  &  Marmon  Co.  v.  Hawkeye  Woolen 
MUls  Co.,  63-621.  Mech.  lien,  106,  109. 
Stat  of  Fr.,.79. 

Leekins  v.,  66-471. 

Norley,  Good  v.,  26-188. 

Norman,  Seekel  v.,  68-128. 

Winch  v.,  65-186. 

V.  Winch,  65-268.  Appeal,  856.  Con- 
vey., 319.     Dam.,  298. 

Norris  v.  Howard,  41-508.    Contracts,  570. 

Parker  v.,  66-296. 

V.  McGaffick,  21-201.    Est.  of  Dec.,  425. 

(Cit.,  23-369.) 

V.  Slaughter,  1  G.  Gr.,  888.     Contracts, 


.  284.  Lim.  of  Ac,  20.  (Cit,  2  G.  Gr.,  182, 
186;  3-122;  36-483.  Dist.,  3  G.  Gr.,  49: 
55-89.)    Stat.,  81. 

V. ,  8  G.  Gr.,  116.    Contracts,   289. 

(Cit,  29-569.) 
Sturdevant  v.,  80-66. 


Norris'  House  v.  State,  8  G.  Gr.,  513.  Crim. 
L.,  826,  856,  866,  1053.  (Cit,a-417;  (^888; 
17-9;  86-317.     Dist.,  18-441.) 

North.  Hanks  v.,  68-396. 

V.    Mudge,    13-496.      Contracts,    615. 

Judgts.,  86.  (Cit.,  46-695.  Dist.,  17-823.) 
Partnership,  136. 

North  American  F.  Ins.  Co.,  Davenport  Sav- 
ings, etc.,  Ass'n  v.,  1^74. 

North  Missouri  R.  Co.,  Swift  v.,  2»-243. 


TABLE  OF  CASES. 


899 


Referenoes  are  to  titles  and  sections. 


Northern  Assuranoe  Ck>,,  Waller  ▼.,  64-101. 
Northrup,  Aufricht  v.,  20-61. 

Lyon  v.,  17-814. 

State  v.,  48-583. 

North  way,  ReeceT.,  58-187. 

Northwestern  Ck)al  Ck>.  v.  Bowman,  6&-150. 

Appeal,  571.    Bills  &  N.,  8,  187-189,  288. 
Northwestern  Ins.  Ck>.,  Bumham  v.,  86-682. 
Northwestern  L.  Lis.  Co.,  Dubaqae  t.,  29-9. 

Ohde  v.,  40-857. 

Northwestern  Packet  Co.,  Home  Lis.  Co.  v., 

82-228. 
Northwestern  Telephone  Co.,  Franklin  v., 

6^97. 
Northwestern  TJ.  Packet  Co.,  Chicago  &  S. 

W.  R  Co.  v.,  88-377. 

Coger  T.,  87-145. 

Dant  v..  84-588. 

State  Nat.  Bank  v.,  86-226. 

Nortinus,  Frazier  v.,  84-82. 

Norton  t.  Enapp,  6^112.    Bills  &  N.,  809. 

Plead.,  751. 

Riley  v.,  65-806. 

State  v.,  41-480. 

v.,  67-^1. 

V.   Swearengen,    19-566.      Ezcep.,    28. 

(Cit.,  27-227;  81-181.) 

Wilbur  v.,  84-595. 

V.  Williams,  ^528.   Attach.,  146.    (Cit., 


26-506.)   Record.  Acts,  9,  74,  75,  79.    (Cit., 

10-366;  15-497;  17-78,95;  18-151,248;  20- 

860;  21-304;  2^-281;  24-405,  406;  2^291; 

27-209;   83-100;    84-482;    86-213;   40-659. 

Diat.,  21-99;  83-89.) 
Nosier,  Baltssell  v.,  1-588. 

V.  Githens.  ^295.    Orig.  Not.,  87. 

V.  Hunt,  18-212.    Convey.,  317.    (Cit., 

19-169 ;  55-204 ;  62-556 ;  65-264.)  Plead.,  775. 
Noteman,  Stout  v.,  30-414. 
Noth,  Weber  v.,  51-875. 
Notson  T.  Barrett,  1  G.  Gr.,  802.    Equity,  12. 

(Cit.,  2-42.) 
Nourse,  McKindley  v.,  67-118. 
Nowlin  V.  Pyne,  40-166.    Contracts.  22,  24. 

Dam.,  810. 
▼. ,  47-293.    Equity,  156.    (Cit.,  55- 

487 ;  59-361 ;  68-858.) 
Noycs,  Darling  v.,  82-96. 

T.  Granger,  51-227.    Suretyship,  11. 

V.    Harrison   County,    57-312.       Mun. 

Corp..  859. 
V.  Horr,  18-570.    Record.  Acts,  20,  21, 


Noyes  v.  Ej-amer,  54-22.    Vendors,  181,  204. 
V.   Mason  City,   53-418.      Mun.  Corp., 

479.    (Cit.,  63-578.)    Plead.,  722. 
Nuckolls  V.  Pence,  52-581.    Chat.  Mortg.,  67. 

(Cit.,  6^-566;  69-331.) 

Richards  v.,  19-555. 

Nuckols  V.  Mitchell,  4  Q.  Gr.,  482.    Attach., 

6.    (Dist.,  56-319.) 
Nugent,  Almond  v.,  84-800. 
V.   Bates,  51-77.    Residence,  8.    Tax., 

117,  241.    (Cit.,  53-361 ;  63-646;  69-148.) 
Null,  Benn  v.,  65-407. 
Nultonv.   Clayton,  54-425.     CJorp.,  41,  42. 

(Cit.,  64-480.) 
Nunn,  Balm  v.,  63-641. 
Nusum,  Dilley  v.,  17-238. 
Nutt  V.  Mills  County,   61-754.    Mun.  Corp., 

222,  928. 
Nutter  V.  Ricketts,   6-92.     Ev.     (Dist,   37- 

175.)    Prac,92. 
Nutting,  Hickox  v.,  55-40a 

Parsons  v.,  45-404. 

Nycum  v.  McAllister,  38-374     Pub.  Lands, 

25.    (Fol.,  48-168,  164.    Dist.,  44-121.) 
Nye,  Bennett  v.,  4  G.  Gr.,  410. 
V.  Iowa   City  Alcohol   Works,  51-129. 

Dam.,  103. 
V.  Wallicker,  46-306.    Est.  of  Dec.,  402. 


2a    (Cit.,  19-561;  49-155.) 


Homestead,  36,  229. 
Nysonger,  Stem  v.,  69-512. 
Cakes  v.  Marquardt,  49-643.    Garnishment, 

73. 
Oakey    v.    Ritchie,    6^69.      Convey.,    87. 

Equity,  54. 
Oakley,  Gkxxinow  v.,  66-658. 

v.,  68-25. 

Paimenter  v.,  69-388. 

Oaks,  Byington  v.,  82-488. 

V.  Harrison,  24-179.    Fraud,  81.    (Cit, 

2^-586.) 
V.   Heaton,    44-116.     Pub.  Lands,  24. 

(Cit,  45-40;  48-167.) 

Luse  v.,  36-562. 

Pagels  v.,  64-198. 


Oakson  v.  Beach,  36-171.    Lim.  of  Ac,  212. 
Ober,  Ohrt  v.,  51-540. 

V.  Shepherd,  1  G.  Gr.,  430.    Judgts.,  81. 

Oberf elder,  Herzman  v.,  54r-83. 

V.  Union  Pacific  B.  Co.,  60-755. 

Obeme,  Holbrook  v.,  56-824. 

O'Brien,  Estate  of,  63-622.    Est  of  Dec.,  10. 

(Cit,  64-346.) 
V.  Carson,  42-553.    Words  &  Phr.,  4. 


900 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


O'Brien  v.  Chicago,  M.  &  St  P.  R.  Co.,  64- 

411.    Plead.,  707. 

Curtis  ▼.,  20-376. 

Freeman  v.,  88-406. 

V.  Harrison,  59-686.     Appeal,  791,  1146. 

Record.  Acts,  101. 
— ^  Haywood  v.,  62-587, 
Jennings  v.,  47-892. 

V.  Pettis,  42-298.     Mech.    lien,    122. 

(Cit.,  48-682,  688;  50-482.) 

— —  Pierce  v.,  29  Fed.  Rep.,  402. 
Putney  v.,  58-117. 

V.   Putney,  55-292.    Intox.   Liq.,  212. 


Notice,  75,  79. 

V.  Strang,  42-648.    Guardianship,  48, 


49,90.    (Cit.,  61-607.    Dist.,  55-114.) 
V.  Young,  15-5.    Homestead,  84.    (Fol., 

53-260.    Cit.,  18-100;  52-157.) 
O'Brien  County  v.  Brown,    1    Dillon,   588, 

Mun.  Corp.,  108. 

Phelps  v.,  2  Dillon,  518, 

Powers  v.,  54-501. 

Sioux  City  &  St.  P.  R.  Co.  v.,  44-699. 

Ocheltree    v,    Carl,    28-894.    Appeal,    481. 

(Cit,  88-588;  89-645.) 

Murry  v.,  59-485, 

Strunkv,,  11-158. 

Ochiltree  v.  Missouri,  I.  &  N.  R.  Co.,  49-150. 

Attach.,  115.    Execu.,  69, 

Strunk  v.,  15-179. 

Ochs,  Peterson  v,,  40-580. 

Ockendon  v.  Barnes,  48-615.    Guardianship, 

96.    (Cit,  68-376.)    Plead.,  64.    (Dist,  51- 

425.)    Tax.,  752. 
Ockerson  v.  Burnham,   63-570.    Venue,  86, 

87. 
Ocks,  Einstien  v.,  11-165. 
O'ConneU  v.  Cotter,  44-48.    (S.   a,  48-552.) 

Execu.,    81,     Judgts.,    27.    Juried.,  148. 

Plead.,  258,  309. 

Cotter  v.,  48-552. 

O'Connor,  Davenport  &  St.  P.  R.  Co.  v.,  40- 

477. 
V.    Guthrie,    11-80.     Instructions,   79. 

Prac.,  120. 
V.   O'Connor,  16-808.      Appeal.     (Cit, 

80-486.) 

McCabe  v.,  69-184. 

V.  St.  Louis,  K.  C.  &  N,  R.   Co,,  5^785. 


Mun.  Corp.,  428. 
O'Day,  State  ex  rel.  v.,  68-218. 

v.,  69-368. 

Odell,  Byers  v,,  56-618. 


Odell  V.  Gallup,  62-258.  Alt  of  Inst.,  48. 
Chat  Mortg.,  42,  144. 

V.    Lee,    14-411.     Hush.    &    W.,    81. 

(Cit,  19^240,  499;  80-849;  81-661;  84r^»48; 
36-150 ;  37-40 ;  89-^580 ;  69-380.  Dist.,  19-116.) 

State  v.,  4^75. 

O'Donnell  v.  Chicago,  M.  &  St.  P.  R.  Co., 
6^102.    Railr.,644. 

V.  Hastings,  68-271.  Judgts.,  57.  Slan- 
der &  L.,  6. 

V.  Hermann,  42-^.    Est.  of  Dec.,  170. 


Oehlschlager  v.  Circuit  Court,  69-177. 

Oehlshlager,  State  v.,  88-297. 

OTerral  v.  Simplot,  4  G.  Gr.,  162.    Ackgt., 

21.    (at,  88-190.) 
O'Ferrall,  Davis  v.,  4  G,  Gr.,  168. 

v.,4G.Gr.,  358. 

V.  Davis,  1-560.     Est.    of   Dec.    (Cit., 


17-519.)    Ev.,514. 

v.  Simplot,  4-881.    Ackgt.,  18,  20.   (Cit, 

9-249;  18-94.)  Common  L. ,  ^-5.  (Cit,  28- 
126.)  Est  of  Dec.,  382,  894.  (Cit,  5-105; 
8-404;  13-159;  17-519;  19-285;  20-503;  27- 
202 ;  80-69,  341 ;  38-481 ;  52-567.  Dist.,  46- 
287.)  Ev.,  580.  Husb.  &  W.,  128.  Real 
Prop. ,  146.    (at. ,  27-155 ;  45-694. ) 

Officer,  Bates  v.,  70-848. 

Bowman  v.,  53-640. 

V.  Evans,  48-557.    Fraud.  Conv.,  109. 

(Cit,  55-617;  69-667.)    Homestead,  167. 

V.  Howe,  32-142.     Ev.,  778. 


Ogden     T.    Forney,    33-205.      Arbitr.,     81. 

Stamps,  1. 

V.  Ogden,  13-176.    Actions,  88,  96. 

Poweshiek  County  v.,  7-177. 

Tubbs  v.,  46-134. 

Ogg  V.  Lansing,  35-495.    Mun.  Corp.,   224, 

225.    (at,  89-584;  61-680;  61-85.) 

V.  Shiplett,  30-695. 

Ogilby,  Larned  v.,  20-410. 

Ogilvie  V.  Crawford  County,  2  McCrary,  148. 

Tax.,  119. 

V.   Hallam,  68-714.    Pay.  &  Disch.,  72. 

Viele  v.,  2  G.  Gr.  326. 

V.  Washburn,  4  G.  Gr.,  648.    Attach., 

8.    (Cit,  9-878,  420.) 
Oglesby,  Thompson  v.,  42-698. 
Ogle  vie,  laett  v.,  9-318. 
O'Hagan  v.   Clinesmith,  24-249.    Ev.,  612. 

Excep.,  21. 
v.  O'Hagan's  Ext,  4r-609,    Actions,  72, 

(Cit.,   23-657.)    Divorce,    100,    122,    (at, 

86-196,  314.) 


TABLE  OF  CASES. 


901 


References  are  to  titles  and  sections. 


O'Hagan,  State  v.,  88-504. 
CyHagan's  Ex'r,  O'Hagan  v.,  4-509. 
O'Hagen  v.  O'Hagen,  14-264.    Courts,  172. 

Judgts,,  154.     Jurisd.,  28.      (Cit,  86-196.) 
OTIaUoran  v.  Sullivan,  1  G.  Gr.,  76. 
O'Hanlon,  Vanderpoel  v.,  5^246. 
O^Hare,  Bearinger  v.,  26-259. 
V.  Dubuque,  22-144.     Mun.  Corp.,  497, 

498.     (at.,  80-549;  84-195;  86-405.) 
V.   Hempstead,    21-88.    Certiorari,    14, 

16.    (Cit.,  50-679.) 
V.  Leonard,  19-515.    Courts,  214.    (Cit., 

56-445.)    Stamps,  2.    (Cit.,  23-165;  30-528.) 
CHarra,  Albia  v.,  64^-297. 

V.  Miller,  64-462.     Animals,  28. 

Ohde  V.  Northwestern  L.  Ins.  Co.,  40-857. 

Insurance,  242. 
Ohle  V.  Chicago  &  N.  W.  R.   Co.,  64-599. 

Courts,  107. 
Ohm  V.  Dickerman,   50-671.     Interest,   83. 

Judgts.,  98. 
O'Hora,  Sweeney  v.,  48-84. 
Ohrt  V.  Ober,  51-540.    Appeal,  771. 
O'Keef e  v.  Chicago,  R.  I.  &  P.  R.  Co. ,  32- 

467.     Negl.,  94.    (Cit,  86-91;  87-822;  38- 

297;  42-195,681;  66-718.) 
aKell,  Lyon  v.,  14-283. 
Okerson  v.  Crittenden,  62-297.    Contracts, 

839. 
Okey,  Pond  v.,  70-244 
O'Lacy.  State  v.,  55-749. 
O'Laughlin  v.  Dubuque,  42-539.    (S.  C,  52- 

746.)    Instructions,  151.    Mun.  Corp.,  687. 

V. ,  52-746.     Mun.  Corp.,  688. 

Fetes  v.,  62-582. 


Olden,  Worthington  v.,  81-419, 

Oldenburgh.  Strieker  v.,  39-653. 

Older,  Small  v.,  57-326. 

Old  Mission,  etc..  Road,  Myers  v.,  7-815. 

Olds,  Butters  v.,  11-1. 

V.  Glaze,  7-86.   Contin.,  80,  32.  Juri^., 

150.     (Cit.,  31-400.) 

Towsley  v.,  6-526. 

Oleson  V.  BuUard,  40-9.    Mortg.,  354. 

Citizens*  Savings  Bank  v.,  47-492. 

▼.   Hendrickson,  12-222.     Instructions. 

(at.,  30-404.)    J.  P.,  246,  322.    (Cit.,  59- 

517.)  Plead.,  478,  481.  (Cit.,  37-106.)  Prac, 

220. 

V.  Meader,  40-662.    New  Tr.,  13,  45. 

State  v.,  70-762. 


Olim  v.  Chicago,  M.  &  St.  P.  R.  Co.,  61-250. 
Default,  79.    J.  P.,  292. 


Olin  V.  Meyers,  55-209.    Mun.  Corp.,  717. 
Olinger,  Keine  v.,  43-684. 

Shh-as  v.,  50-571. 

Oliphant  v.  Woodburn  Coal,  etc.,  Co.,  68- 

332.    Contracts,  556.    Corp.,  46,  88,  95. 
Olive  v.  Daugherty,  2  G.  Gr.,  893.      Real 

Prop.,  143. 
v.   Dougherty,   8   G.   Gr.,   871.      Spec. 

Perf.,  13, 59.    (Cit.,  19-529;  88-70.)  Trusts, 

19,  20,  42.    (Cit.,  19-328.) 
Oliver  v.  Bass,  30-90.    Venue,  20.    (Cit.,  34r- 

417;  39-170;  44^154.) 
V.  Depew,  14-490.    Appeal,  148,  246, 247. 

(at.,  29-481,  574, 575.)    Husb.&W.    (at., 

21-514.)     Instructions,   144.     Plead.,  904. 

Henderson  v.,  28-20. 

v.,  32-512. 


—  V.  Montgomery,  39-601.    Partition,  27. 
Tax.,  707. 

—  V. ,  42-36.    Judgts.,  271,  290.   Tax., 

708.    (at.,  48-213.) 

—  Sweet  v.,  56-744. 

—  Thompson  v.,  18-417. 

—  V.   Townsend,    16-430.     Guardianship, 


23.    Parties,    62.    (at.,     17-579;     21-13.) 
Reference,  42.    (Cit.,  43-202.) 
—  Worster  v.,  4-845. 


Olleman  v.  Kelgore,  52-38.  Ev.,  618.  Tax., 
681.    Wills,  52. 

Olmstead  v.  Blair,  45-42.  Est.  of  Dec.,  250, 
333. 

v.  Board  of  Supervisors,  24-33.  Injunc, 

22.    (Cit.,  36-180;  39-446.)    Tax.,  151. 

Chicago,  D.  &  M.  R.  Co.  v.,  46-316. 

Huff  v.,  67-598. 

V.  Iowa  Mut.  Ins.  Co.,  24-503.  Insur- 
ance, 96. 

V.   Kellogg,    47-460.      Const.    L.,    125. 

Execu.,  233,  334,  369. 

Whitney  v.,  5-373. 


Olmsted,  National  L.  Ins.  Co.  v.,  52-354. 

V,  National  L.  Ins.  Co.,  55-742. 

Rivers  v.,  66-186. 

0*Loughlin,  Clark  v.,  Mor.,  875. 

Olsen,  (ioodykoontz  v.,  54-174. 

Olson.  In  re  Will  of,  63-145.    Residence,  11. 

Wills,  54. 
V.  Martin,  38-846.     Mortg.,  238.     Prac., 

83,  34.     (Cit.,  49-698;  55-108.) 
V.  Neal,  63-214.     Appeal,  434      Mai. 

Pros.,  28,  39.     Plead.,  911. 
Oltrogge   V.    Schutte,    51-279.     Att'y,    27. 

Stat.,  28.    Venue,  67. 


902 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


O'Mally,  State  v.,  48-501. 
O'Meara,  Twing  v.,  59-826. 
Omeig,  State  v.,  54-761. 

v.,  64-762. 

O'Neal,  Hambell  v.,  89-562. 

Miller  v.,  9-446. 

O'Neil  V.   Garrett,    6-480.     Sales,    159-161. 

(Git,  80-448;  40-628.) 

V.  Lamb,  58-725.    Mun.  Ck>rp.,  408,  409. 

V.  Maloney,  84-592. 

V,  Vanderburg,   25-104.    CJonvey.,    24, 

211.    (Cit.,  58-424.)    Ev.,  274. 
O'Neill  V.  Keokuk  &  D.  M.  R.  Co.,  45-546. 

New  Tr.,   86.    Railr.,  568,  623.    (Cit.,  64- 

612.     Dist.,  64-609.) 
O'Niel.  State  v.,  28-272. 
Onstott  V.  Murray,  22-457.    Dadication,  22, 

56.    (Cit.,   24-293;   26-879;    27-17;  29-79; 

30-259;    88-204;    84-480;    85-132;    86-487, 

616;    39-25,   609;   40-636;  47-614;  51-126; 

54-169.     Dist.,  ^45-144.)    Lim.  of  Ac,  271. 
Orcutt,  Johns  v.,  9-350. 
Ordway  v.  Phelps,  45-279.    Est.  of  Dec.,  206. 

Guardianship,  88. 
V.   Smith,   53-589.      Guardianship,    54. 

Tax.,  73,  101. 
V.  Suchard,  81-481.    Default,  41,  42. 


O'Regan,  Handrahan  v.,  45-298. 

Orison,  Fay  v.,  60-186. 

Orman  v.  Orman,  26-361.    Homestead,  46, 

283.    (Cit.,  41-866.)    Plead.,  693. 

Moore  v.,  56-39. 

Ormiston,  State  v.,  66-143. 

Ormond  v.   Central    Iowa    R.   Co.,  58-742. 

Railr.,  468,  464,  473.    (Cit.,  60-320.) 
Ormsby,  Campbell  v.,  65-518. 
V.   Nolan,  69-180.    Appeal,   74.    Chat. 

Mortg.,  19,  20,  43.     Replevin,  103. 

Taylor  v..  66-109. 

Van  Gorden  v.,  55-657, 

Van  Gordon  v.,  60-510. 


Orndorff,  Martin  v.,  20-217. 

v.,  22-504. 

O'Rourke  v.  Chicago,  B.  «fc  Q.  R.  Co.,  44-526. 

Carr:,  43.    Negl.,  181. 
V.  Chicago,  M.  &  St.  P.  R.  Ck).,  65-832. 

Garnishment,  174.    Jurisd.,  158, 

McGlaughlin  v.,  12-459. 

Orr,  Boon  v.,  4  G.  Gr.,  804. 

Bouton  v.,  51-478. 

Leigh  ton  v.,  44-679, 

Phillips  v.,  11-288. 

Shaw  v.,  30-355. 


Orr  V.  Travacier,  21-68.   Tax.,  387,  402.  (Cit., 

88-572;  42-88;  47-624;  52-827.    Dist.,  47- 

627.) 

Wickersham  v.,  J^258. 

Orsler,  State  v.,  48-843. 

Orten,  Baade  v.,  4  G.  Gr.,  861. 

Orton  V.  State,  4  G.  Gr.,  140.    ConsL  L.,  58. 

Crim.  L.,  80,  244,  271,  1240,  1757.    Prac, 

190. 

State  v.,  67-554. 

Orvis,  Bank  of  Red  Oak  v.,  40-832. 
v.,  43-691, 


Hall  v.,  85-366. 


Orwig  V.  Merrill,  69-733.    Trusts,  36. 

State  v.,  24-102. 

v.,  25-280. 

v.,  27-628. 

v.,  34-112. 

Osbom  V.   Cloud,   21-238.     Appear.,  29,  36. 

Attach.,  115.     Execu.,  304. 
V. ,  28-104.    Attach.,  148.    Execu., 

68-822.    (Cit.,  49-152.)    Jurisd.,  la    (Cit., 

81-100.)    Plead.,  448. 

Hoddyv.,9-517. 

Jasper  County  v.,  59-208. 

V.   Ratliff,  53-748.    Fraud.  Conv.,  164. 


Sales,  90. 

—  Sackett  v.,  26-146. 


Osborne  v.  Barge,  29  Fed.  Rep.,  725.  Assignt., 
105.    Chat.  Mortg.,  2.    Partnership,  87. 

Cooley  v.,  50-526. 

Reifenstahl  v.,  66-567. 

State  v.,  28-9. 

v.,  45-425. 

V. ,  61-330. 

Wendall  v.,  63-99. 


Osburn,  Smith  v.,  63-474. 
Osceola  County,  Jordan  v.,  59-888. 

Sioux  City  &  St.  P.  R.  Co.  v.,  43-318. 

v.,  45-168. 

V.  50-177. 

v.,  52-26. 

Osceola  T'p,  Jenks  v.,  46-654. 

Oschner    v.   Schunk,  46-293.    Appeal,   827, 

889.    (Cit.,  56-786 ;  59-282 ;  60-406 ;  66-800.) 
Osgood   V.   Bringolf,   82-265,    Agency,    19. 

Contracts,    271.     Ev.,    825.     Instructions. 

(Cit,,    41-286.)     Judgts.,    438.    Words  & 

Phr.,  19, 73. 
V.    King,    42-478.    Corp.,  49,  89,   181. 

(Cit.,  61-96;  63-338;  64-477;  65-335.) 
Oskaloosa,  Barr  v.,  45-275. 
Fisher  v.,  28-381. 


TABLE  OF  CASE3. 


903 


References  are  to  titles  and  sections. 


Oskaloosa,  Ninde  v.,  56-207. 

V.  Pinkerton,  51-6»7.    Appeal,  291. 

Staflford  v.,  67-748. 

v.,  64r-251. 

Stier  v.,  41-858. 

V.  TuUis,  25-440.    Auction,  6.    Miin. 

Corp.,  290. 

Oskaloosa  Agl.  Works  y.  Parkhurst,  54-857. 

Ck>rp.,  54. 
Oskaloosa  Ck)llege  v.  Hickok,  46-287.    Bills  & 

N.,  174. 
▼.  Hull,  26-155.    Contracts,  281.    (Cit., 

60-28.) 
Oskaloosa  Gas  Light  Co.,  Baldwin  t.,  57-51. 
Oskaloosa  Packing  Co.,  First  Nat.  Bank  v., 

66-41. 
Oskaloosa  Steam-Engine  Works  ▼.  Nelson, 

54-519.    Replevin,  104,  121. 
Osier,  Hurley  v.,  44-642. 
Ostrander,  Chaney  v.,  Mor.,  498. 

State  v.,  18-436. 

0*Sullivan  v.  Brown,  Mor.,  494. 

Oswald  V.  Broderick,  1-880.    Contracts,  157. 

(Cit.,  80-862.) 

▼.   Hayes,  42-104.    Chat  Mortg.,  162. 

Criin.  L.,  457. 

V.  Thedinga,  17-18.    Mun.  Corp.,  217. 

(Cit,  22-894;  89-185,  168.     Expl.,  34-515.) 

Oswego  Starch  Factory  v.  Lendrum,  57-578. 

Replevin,  21,  26.    Sales,  119, 148, 149.  (Cit., 

69-289;  61-666.) 
Osweiler,  Fuhs  v.,  59-481. 
Oswold  V.  Buckholz,   18-506.    Mech.   Lien, 

107, 
Othmer  v.  Clifton,  69-686.    Mech.  Lien,  80, 

81. 
OUs,  Balmear  v.,  4  Dillon,  668. 

Brady  v.,  40-97. 

v.  Elliott  80-692. 

V.  Morgan,  61-712.    Animals,  18. 

Ruddick  v.,  88-402. 

Sullivan  v.,  89-828. 

Otten  v.  Leffler,  17-576. 
Otterbein  v.  Iowa  State  Ins.  Co.,  67-274.    In- 
surance, 219. 
Otto  V.  Doty,  61-28.    Convey.,  90.    Jurisd., 

69.    Wills,  26,  58,  78. 
V.  Schlapkahl,  57-226.    Guardianship,  4. 

Lim.  of  Ac,  84. 
Ottumwa,  Bills  v.,  85-107. 

V.  Derks,  82-606. 

Devin  v.,  68^161. 

Hendershott  v.,  46-66a 


Ottumwa,  Koester  v.,  84-41. 

V.    Parks,    48-119.     Dam.,    90.    Mun. 

Corp.,  91,   706,   707.    (Cit,  59-^21.    Dist., 

58-857.) 

Prosser  v.,  42-500. 

V.  Schaub,  52-515.    Crim.  L.,  1808.    Ev., 

569.    Mun.  Corp.,  801,  758.    (Cit,  61-674) 

Shea  v.,  67-89. 

Yahn  v.,  60-429. 


Ottumwa  Hydraulic  Power  Co.,  Bizer  v.,  70- 

145. 
Ottumwa  Lodge  v.  Lewis,  34-67.  Real  Prop., 

14. 
Ottumwa  Water  Power  Co.,  Langford  v.,  63- 

415. 

v.,  69-283. 

Merchant  v.,  64-451. 

Ottumwa  Woolen  Mill  CJo.  v.  Hawley,  44-57. 

Convey.,  208.    Fixtures,  6,  7.    (Cit,  51- 

189;  53-524;  58-454.) 
Our  House  v.  State,  4  G.  Gr.  172.     Const.  L., 

214.    Crim.  L.,  1088.    (Fol.,  4  G.  Gr.,  527; 

81-601.     at,  65-489.) 
Overdieck,  WiU  of,  50-244.    Est  of  Dec. ,  419. 
Overhaulser,  Hightower  v.,  65-847. 
Overholser,  Howder  v.,  48-866. 
Overholt  v.   Esmay,  54-748.    Appeal,   1050. 

(Cit.,  55-745;  57-755;  61-501.) 
Overhulser,  Davidson  v.,  8  G.  Gr.,  196. 

Kendig  v.,  5&-195. 

Overman  v.  Hibbard,  80-115.    Ev.,  128. 
V.  Kerr,  17-485.     Contracts,  50.     Con- 
vey., 70,  71'. 
V.  May,  85-89.    Dedication,  88.    High- 


ways, 1,  2. 

—  Pritchett  v.,  8  G.  Gr.,  681. 


Overton,  Morrison  v.,  20-465. 

Weiderv.,  47-n638. 

Owen,  Bolton  v.,  68-230. 

First  Nat  Bank  v.,  28-186. 

v.,  52-107. 

Hamble  v.,  20-70. 

Johnson  v.,  83-512. 

McClure  v.,  26-243. 

V.  Owen,  2^270.    Hush.  AW.,  88,  59. 

(at.,  26-582.)  Instructions,  28.  (Cit.,  25- 
578;  32-574;  88-507;  56-657 ;  6^-638.  Dist, 
31^296;  88-128.) 

V.  Perry,  25-412.     Convey.,  62.     (Cit., 


84^192;  47-194.) 

Pickell  v..  66-485. 

Owens  V.  Butler  (^unty,  40-190.    Contracts, 

618.  514. 


904 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Owens,  Harrison  T.,  67-314. 
V.  Hart,  62-6^.    Contin.,  61.    Home- 
stead, 206,  208,  209.    (Cit.,  69-246,  604.) 
V. ,  66-566. 


McCIure  v.,  21-138. 

Rea  v„  87-262. 

Oxley,  Andrews  v.,  88-578, 

Tryon  v.,  8  G.  Gr.,  289. 

V.  Tryon,  2o-95.    Minors,  18. 

Oystee,  PhilUps  v.,  82-257. 

Pace,  Warner  v.,  10-391. 

Pacific  Junction  v.  Dyer,  64-38.    Const.  L., 

267,  842.    Mun.  Corp.,  291. 
Packard   v.   Illinois   Cent.   R.   Co.,   30-474. 

Railr.,410.    (Cit.,  40-338.) 
V.  Kingman,  11-219.    Chat.  Mortg.,  164. 

Mortg.,  155.     (at.,  33-373;  35-40;  37-572; 

41-467;  45-194;  63-89;  68-514.) 
V.  McCoy,   1-630.    Ev.,   180.    (Cit.,  29- 

487.) 
V.  SneU,  86-80.    J.  P.,  224.    Plead.,  190, 

291. 
V.  United  States,  1  G.  Gr.,  226.    Crim. 

L.,  1285. 
Packer  v.  Cockayne,  8  G.  Gr.,  111.    Appeal 

(at.,  4  G.  Gr.,  426.)    Contracts,  215.    In- 
structions, 144.    J.  P.,  81.    (Cit.,  16-228; 

18-314 ;  32-160.)    Sales,  81. 
V.  Packer,  24^20.    Costs,  52.    Pay.   & 

Disch.,  88.    Prac,  20.    (Cit,  30-480.) 
Packet  Co.  v.  Keokuk,  95  U.  S.,  80.    Const. 

L.,  220,  890. 
Padden  v,  Marsh,  34^522.    Salfe,  218. 
V.  Moore,  5&-708.   Courts,  180.  (Cit.,  59- 

532.)    Garnishment,  8,  9,  127. 
Paddock  v.  Bartlett,  68-16.    Contracts,  121, 

479.     Ev.,  678. 
Paden  v.  Griffith,  12-272.    Appeal,  262.    J. 

P.,  61. 
Page  V.  Cole,  6-158.  Plead.,  588.  Real  Pi-op., 

134.    (Fol.,  13-454.     Cit.,  11-572;  13-604; 

14-630;     16-180;    42-442;    62-77;    66-282. 

DiBt.,  26-490;  44-604.)  Vendors,  211.  (Cit., 

11-366;  64-880.) 
V.  Ewbank,  18-680.    Homestead,    (at., 

20-618;  28-211.    Dist.,  19-482.) 

Ferry  v.,  8-466. 

Moreland  v.,  2-189. 

Redding  v„  62-406. 

V.  Sackett,  69-226.    Prac.,  284. 

V.  Stubbs,  89-637.    Atfy,  70. 

Webster  v.,  64-461. 

Wing  v.,  62-87. 


Page  County  v.  American  Emigrant  Co.,  41- 
116.  Elections,  4,  6.  Mun.  Corp.,  806, 
807.    Pub.  Lands,  168,  180. 

V. ,  61-246.  Appeal,  1065.  Convey., 

178. 

V.  Burlington  &  M.  R.  R.  Co.,  40-520. 

Estop.,  72.  (Dist.,  49-622.)  Mun.  Corp., 
843.  Parties,  62.  Pub.  Lands,  67,  168. 
(Cit.,  56-166.) 

V.  Hughes,  40-700. 

Sowers  v.,  32-530. 

Winters  v.,  70-800. 


Pagels  V.  Oaks,  64-198.    Highways,  7, 58, 63. 
Paige,  Atkins  v.,  50-666. 

Doughty  v.,  48-483. 

V.  Lindsey,  69-693.   Equity,  47.  Record. 

Acts,  11.    Vendors,  186. 
Paine,  Cable  v.,  8  McCrar>',  169. 
V.  Chicago,  R.  I.  &  P.  R.'Co.,  46-669. 

Carr.,  125.    (Fol.,  60-81,  82.)    Dam.,  47. 
Crawford  v.,  19-172. 


Foster  v.,  66-^22. 

v.,  63-85. 

V.  Frost,  67-282.    Appeal,  875. 

V.  Means,  66-547.    Appeal,  766.    Home- 


stead, 90,  91. 

—  V.  Waterloo  Gas  Co.,  69-211.    Plead., 


832. 
Painter,  Brown  v.,  88-466. 

v.,  44r^868. 

Griffin  v.,  66-60. 

V.  Hogue,  48-426,    Judgts.,  826.    (Cit., 


66-596.) 

—  McHenry  v.,  68-365. 

—  Rowley  v.,  69-482. 

—  State  v.,  40-298. 
v.,  50-817. 

—  V.  Weatherford,   1  G.  Gr.,  97.    Husb. 


&  W.,  163.    (Cit.,  17-897.)    Plead.,  484. 
Pairo,  Loving  v.,  10-282. 
Paisley,  Karney  v.,  18-89. 
Palmer  v.  Albee,  50-429.    Ev.,  798.  799. 
V.   Blair,  25-230.    Parties,    142.    (Cit, 

41-866.) 

Burlington  v.,  67-681. 

Burlington,  C.  R.  &  M.  R.  Co.  v.,  42- 


222. 


V.  Butler,  36-576.    Lim.  of  Ac,  192, 206, 


210. 


V.  Call,  4  Dillon,  666.    Prac.,  8. 
Call  v.,  116  U.  S.,  98. 
V.  Cheney,  36-281.    Agenpy,  238. 
DQger  v.,  60-117. 


TABLE  OF  CASES. 


905 


References  are  to  titles  and  sections. 


Palmer,  Harms  v.,  61-488. 

Park  V.  Long,  7-484.    Orig.  Not,  64.    (Cit., 

V.  Howard  County,  45-61.    Const.  L., 

27-467.) 

172.    Pub.  Lands,  164 

Mudgett  v.,  2-287. 

V.    Jones,    49-405.      Mandamus,    77. 

V.  Ratcliflfe,  42-42.    J.  P.,  127,  176. 

Plead..  767. 

Parke,  Meigs  v.,  Mor.,  878. 

Kinyon  v.,  1&-877. 

Parker,  Bennett  v.,  67-451. 

v.,  20-188. 

V.  Bradford,  45-811.    Bankr.,  82. 

Klingel  v.,  42-166. 

Carpenter  v.,  28-450. 

▼.  Leflto-,  18-126.    Interest,  87. 

Chase  v.,  14^207. 

Lumbert  v.,  29-104. 

aark  v.,  5^-509. 

V.  McCormick,  28  Fed.  Rep.,  541.  Mortg., 

V.  Cochran,  64-757.    Tax.,  195,  206,  837, 

OOO       AOO       KnO       OAR          //^C4.          AK    KAA  .    OO    A04  . 

—  V. ,  80  Fed.  Rep.,  82.    Mortg.,  462. 

Orig.  Not.,  127,  140,  144. 

—  V.  MerriU,  70-227. 

—  V.  Pabner,  62-204.  Convey.,  86,  87. 
Ev.,  883,  1058. 

—  T.  Rogers,  70-881.  Appeal,  52,  740.  De- 
fault, 84. 

—  V.  Stacy,  44-840.  (S.  C,  49-405.)  Execu., 
84.  Judgts.,  87,  88.  (Cit.,  68-61.)  Man- 
damus, 52.    Mun.  Corp.,  708. 

—  Stanchfield  v.,  4  G.  Or.,  28. 


Palo  Alto  Banking,  etc.,  Co.  t.  Mahar,  66- 

74.    In  June,  28,  88,  89,  92,  127.    Parties, 

97. 
Palo  Alto  County,  Cassidy  v.,  58-125. 
V.  Harrison,  68-81.    Appeal,  802,  1044, 

1067, 1150.    Elections,  44.   Ev.,  1264.    Pub. 

Lands,  177.    Spec.  Perf.,  21,  22. 
V.  Moncrief,  58-131.    Crim.    L.,   1788. 

(at.,  64-307.) 

Wilson  v.,  65-18. 

Pancoastv.  Bumell,  82-894.    Husb.  &  W., 

157.    (at,  42-290,  520.) 
Pangborn  v.  Westlake,  86-546.    Contracts, 

293,297.    (Cit,  87-77;  64-682.     Dist,  46- 

302.)    Stat,  60,  79.    Vendors,  21. 
Paramore  ^  Nabers,  42-659.    Vendors,  185. 
Paris  V.  CroWley,  52-787. 
Parcell,  Roach  v.,  61-98. 
Parchen,  Peck  v.,  52-46. 
Parish  v.  Elwell,  4&-162.    Execu.,  52.     Stat, 

98.    (Cit,  69-179.) 

Nesselrode  v.,  59^70, 

State  v.,  22-284. 

Park,  Anderson  v.,  57-69. 

V.   Chicago   &    S.  W.   R.  Co.,  43-686. 

Mun.   Corp.,  417.     (Cit.,  46-373;  54-257, 

262,  672;  60-743;  70-109.)    Nuisances,  12, 

14r-16.    (Cit,  62-546;  64-85;  68-31.) 
V.   Independent  School  Dist.,  65-209. 

Contracts,  532.    Schools,  94,  95. 


69-44.) 

—  Cole  v.,  7-167. 

—  V.  Des  Moines,  58-679.  Mun.  Corp.,  288. 

—  Dobbins  v.,  46-857. 
V.  Dubuque  Southwestern  R.  Co.,  34- 


899.    Appeal,  589.  Instructions,  221.  (at, 
48-670.)    Raihr.,  488. 

—  Fagg  v.,  11-18. 

—  Frost  v.,  65-178. 

—  Gteorge  v.,  16-530. 

—  Gray  v.,  49-624. 
v.,  58-505. 

—  V.  Haley,  60-325.    Execu.,  164. 

—  V.  Hendrie,  8-263.    Appeal,  471.    New 
Tr.,  107.    (Fol.,  54^-733,  784.) 

—  V.  Lewis,  2  G.   Gr.,  311.    Plead..  110. 
Slander  &L.,  2,  57,  63. 

—  V.  Middleton,  65-200.    Excep.,  38,  87. 

—  Moore  v.,  25-855. 

—  V.  Norris,  56-295.     Replevin,  58,  59. 

—  V.  Parker,  56-111.    Convey.,  85. 

—  Parkinson  v.,  48-667. 

—  V.  Pierce,  4  G.  Gr.,  452.    Excep.,  90. 


(Cit,  7-288.) 

—  V. ,  16-227.    Ev.,  511.    Judgts.,  568. 

(at,  16-565;  21-99;  28-282,  233;  26-291; 
88-39;  36-586;  58-370;  66-480.)  Trusts,  43. 
(Cit.,  22-224;  31-827;  82-298.) 

—  Prather  v.,  24-26. 

—  Price  v.,  11-144. 

—  V.  Sexton,  29-421.  Tax.,  416,  487,  722. 
(Cit,  80-278,  809,  310;  31-65;  38-541;  86- 
606;  87-563;  40-68;  41-173;  48-382;  6^44.) 

—  Sherraden  v.,  24-28. 

—  V.  Slaughter,  23-125.  Judgts.,  149. 
(at,  33-395.) 

—  V. ,  24-252. 

—  V.  Small,  55-782.  ElBt  of  Dec.,  291. 
(Cit..  56-370.) 

—  Smith  v.,  28-859. 

—  State  v.,  66-586. 


906 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Parker  v.  Stewart,  Mor.,  419. 

V.  Van  Steenburg,  68-174.    Tax.,  1U4. 

V.  Watters,  58-758. 

Whitaker  v.,  42-585. 

WilUams  v.,  10-690. 


Parkhill  v.  Brighton,   61-103.    Appeal,  600. 

£t.,  1C70.    Instructions,  67.    Mun.  Ck>rp., 

661,  662,  691.    (Cit. ,  66-727 ;  67-808 ;  70-488, 

618.)    Time,  2. 
Parkhurst  v.  Masteller,  57-474.    Appeal,  489. 

Dam.,  48,  270.     Ev.,  858.     Instructions, 

162,  288.    Mai.  Pros.,  4,  7.    (at.,  57-653.) 

Oskaloosa  Agl.  Works  v.,  54-357. 

Stephens  v.,  10-70. 

Parkinson,  Goodenow  v.,  67-95. 

V.  Parker,    48-667.     Dam.,  115.    New 

Tr.,  69,    Officers,  102.    Tax.,  243. 
Parks   V.   Burbank,    58-707.     Equity,    117. 

Pay.  &  Disch.,  85. 

Cole  v.,  34^84. 

V.   Council     Bluffs    Ins.    Co.,    7(M55. 

Excep,  113. 

Cuddelback  v.,  2  G.  Gr.,  148. 

V.  Davis,  16-20.    Execu.,  306.    Officers, 


114. 

—  East  v.,  4  G.  Gr.,  80. 

—  V.  Iowa  Cent.  R.  Co.,  24^188.  (See  55-401.) 

—  Ottumwa  v.,  43-119. 

—  Squier  v.,  56-407. 

—  Wendlebone  v.,  18-546. 

—  Western  Stage  Co.  v..  84-^86. 
Wright  v.,  10-842. 


Parkyn  v.  Travis,   50-436.    Actions,  64,  65. 

Lim.  of   Ac,   177.    (Cit,    56-819.)    Orig. 

Not.,  58.    Plead.,  721. 
Parley,  Van  Dusen  v.,  40-70. 
Parmenter  v.  Childs,   12-22.    Garnishment, 

84,  129.    (Cit.,  29-142;  55-303.) 
V.  Elliott,  45-317.    Excep.,  134.    (at., 

60-552;  5^198;  56-387.) 
V.  Oakley,  69-888.   Mortg.,  249.  Record. 

Acts,  10. 
Parmlee  v.  Leonard,  9-181.  (See  9-143.)  Offi- 
cers, 127. 

Pomroy  v.,  9-140. 

v.,  10-154. 

Stadler  v. ,  10-28. 

v.,  14-175. 

Parriott,  Leland  v.,  35-454 

Parris  v.  State,  2  G.  Gr.,  449. 

Parrish,  Nesselroad  v.,  52-269. 

Parrott  v.  Hughes,  10-459.     Chat.  Mortg., 

158.    Replevin,  79. 


Parry,  Gage  v.,  69-^605. 

Parshall   v.    Moody,    24-814.     Actions,    42. 

(Cit.,  38-490.)    Parties,  143,  198,  221,  222. 
Parsons  v.  Carey,  28-481.    Lim.  of  Ac,  13, 

196.     (Fol.,  29-72,  129.) 

V.  Chapman,  11-294.    Appeal,  240. 

V.  Childs,  86-108.    Raih-.,  34,  74.    (at., 

45-569;  66-678.) 

V.  Cooley,  60-268.    Homestead,  75. 

V.  Gilbert,  45-88.    Spec.  Perf.,  85,  58. 


—  Grant  v.,  67-81. 

—  Hanlin  v.,  88-207. 

—  v.  Hedges,  15-119.  Fraud.  Conv.,  179. 
Instructions,  61.  (Cit,  44-89.)  Judgts., 
128. 

—  V.  Hoyt,  24r-154.  Mortg.,  182.  (at., 
44r-652 ;  45-194 ;  49-310.)    Notice,  90. 

—  V.  Johnson,  66-455.    New  Tr.,  245. 

—  V.  Livingston,  11-104.    Homestead,  2. 

—  Meickley  v.,  66-63. 

—  Mellinger  v.,  51^58. 

—  V.  Moses,  16-440.    Real  Prop.,  168,  186, 


189.    (at.,  18-268;  28-236;  40-241.) 

—  V.   Nutting,    46-404.      Equity,    29-197. 
(Cit,  52-632;  5^-619;  67-315.) 

—  V.   Parsons,   66-754.    Appeal,  754,  856, 


1125.     Ev.,  881,  885,  886,   1068.     Excep., 
35.    Wills,  27,  42,  47. 

—  Potter  v.,  14r-286. 

—  State  v.,  54-405. 

—  V.  Thomas,  62-319.    Ev.,  263.    Execu., 
113. 

—  Weed  v.,  52-748. 


Part  of  Lot,  etc.,  v.  State,  1-^7.    Oim.  L., 

1791. 
Parton,  Griffith  v.,  59-81. 
Partridge  v.  Corkery,  4  G.  Gr.,  388. 
V.  Harrow,  27-96.    Judgts,,  229.    (at., 

84-^20;  89-600;  42-168,  613;  66-460.   Dist., 

57-100;  61-527.) 
V.  Patterson,  6-514.    Instructions,  206. 

Plead.,  525. 

Sackett  v.,  4-416. 

V.  Wilsey,  8-459.    Prac,  262.    Stat  of 


Fr.,  88.    (Cit,  85-309;  87-640.) 
Parvin,  Bernard  v.,  Mor.,  809. 

Clark  v.,  Mor.,  871. 

—  V.   Hoopes,    Mor.,    294.      Interest,  82. 

(Cit,  25-80.) 
Pash  V.  Weston,  52-675.    Record.  Acts,  L 
Pate,  Messenger  v.,  42-448. 
Paton  V.  Baker,  62-704.     Partnersliip,  80, 

158. 


TABLE  OF  CASES. 


907 


Bef  erenoee  are  to  titles  and  sectionB. 


Paton  V.  Lancaster,  38-4W.  Atf y ,  84.  (Cit. , 
70-129.)  Equity,  288.  Parties,  150.  Real 
Prop. ,  20. 

Patrick  v.  Barker,  85-461.    Contracts,  452. 

Barr  v.,  52-704. 

v.,  59-184. 

Wilson  v.,  34r-362. 

Patrons*  Mercantile  Ass'n,  Humphrey  v.,  50- 
€07. 

Pattee,  Johns  v.,  55-666. 

v.,  61-898. 

Shugart  v.,  87-422. 

Warder  v.,  57-515. 


Patten,  Johnson  v.,  4tx.  Gr.,  63. 

Patterson  v.  Baumer,  48-477.    Mun.  Corp., 

595.    (Cit.,  45-90;   57-683.     Dist.,  57-220.) 

Tax.,   199.    (at,  57-813.     Dist.,  50-169.) 

Waters,  75,  76,  80-82. 
V.  Bell,  25-149.    Est.  of  Dec,  446,  453. 

(Cit.,  86-85;  49-568;  57-21;  61-349.) 
V.  Burlington  &  M.  R.  R.  Co.,  88-279. 


Railr.    (Cit.,  88-568;  49-472;  5^-280.) 

—  V.  aark,  20-429.    Plead.,  486,  518. 

—  Co  well  v.,  49-514. 

—  Dorceyv.,  7-420. 

—  Graydon  v.,  13-256. 

—  V.  Hartsock,  1  G.  Gr.,  252. 

—  Hasner  v.,  70-^1. 

—  V.  Hill,  61-534.    Husb.  &  W.,  117.  (Cit., 
69-«45.) 

—  Hunger  v.,  37-601. 

—  V.  Indiana,  2  G.  Gr.,  492.    Jurisd.,  185. 
(at.,  1-146;  88-241.) 

—  V.  Jack,  59-632.     Appeal,  608,  816, 1012. 
(Cit.,  70-172.)    Excep.,  14.    New  Tr.,  166. 

—  V.  Johnson,  59-397.  Execu.,  174.  Fraud. 


Conv.,  114. 

—  V.  Linder,  14r414.  Ev.,  637.  (Cit.,  15- 
497 ;  19-438 ;  21-496.  Dist. ,  1 7-220.)  Judgts. , 
637.     Vendors,  192. 

—  Mattox  v.,  60-434. 

—  V.  Mills,  69-755.    Convey.,  180.    Husb. 


So  W.,  32.     Mortg.,  24,  800,  801.     Trusts, 
83. 

—  Partridge  v.,  6-514. 

—  V.  Pratt,  19-358.    Court?,  277.    Garnish- 
ment, 28,  24,    (at,  42-90;  65^-667.) 

—  Robison  v.,  20-599. 

—  Ruddick  v.,  9-108, 

—  Scarf  v.,  37-508. 

—  V.  Seaton,  64-115.    Injunc,  95. 

—  V. ,  70-689.  Appeal,  581,  862.  Fraud. 

Conv.,  48.    Partnership,  93,  94, 98. 


Patterson  v.  Spearman,  37-36.    Husb.  A  W., 

85.    (Cit,  89-377;  65-652.) 

State  v.,  2a-575. 

V.  Stiles,  6-54.     Appeal,  146.    (at.,  8- 

412;fr-548.)    Attach.,  91.    (Cit,  9-378;  10- 

804.) 
V.  Vail,  4a-142.     Highways,   126;  147. 


Mandamus,  11.    Words  &  Phr.,  89. 
—  Wisev.,  8G.  Gr.,471. 


Patton  V.  Bond,  50-508.  Agency,  22.  Con- 
tracts, 476. 

V.  Eberhart,  52-67.    Record.  Acts,  70. 

Brewington  v.,  1-121. 

Brobst  v.,  26-603. 

Gaskell  v.,  5^-163. 

V.  Kinsman,    17-428.      Husb.    &    W. 

(at,  17-408;  18-9,  85,  188;  19-185,  288, 
464;  28-403;  24-312;  26-306,  477;  27-345; 
86-166,  446 ;  41-478.     Dist. ,  51-644.) 

Howells  v.,  26-531. 

v.  Loughridge,  49-218.     Judgts.,  267. 


(Cit,  66-596.) 

—  V.  Luther,  47-236.    Tax.,  427,  812,  844, 
867,870.    (at,  48-14.) 

—  State  v.,  19-458. 


Paukett  V.  livermore,  5-277.     Instructions, 
74.     Mai.  Pros.     (Cit,  11-128.)     Plead., 

CkAA 

VrXm 

Paul,  Strattan  v.,  10-189. 

Pool  v.,  28-421, 

v.,  26-691. 

Paulk,  Kieth  v.,  55-260. 

Paullina,  Bailey  v.,  69-468. 

Paulson  V.  Rule,  49-576.    Tax.,  814, 

Paunley,  Trotter  v.,  39-203. 

Paup  V.  Sylvester,  22-371.    Est.  of  Dec.,  281. 

(at.,  23-377;  38-168.)    Wills,  186. 
Paxon  V.   Illinois    Central   R.   Co.,  56-427. 

Railr.,  711. 
Payne  v.  Billingham,   10-360.    Appeal,   971. 

Execu.,  79,  241,    256.      Instructions,    58. 

Mortg.,  416. 

Brooks  v.,  88-268. 

V.  Chicago,  R.  L  &  P.  R.  Co.,  89-623. 

(S.  C,  44-236;  47-605.)    RaUr.,  286,  678.' 
V. ,  44^286.    Raib.,  285,  286.    (Cit, 

64-701.)    Stat.,  87,  126. 
V. ,  47-605.    Appeal,  984,  935. 


—  V.  Couch,  1  G.  Gr,,  64.    BiUs  &  N.,  464. 
(at,  8G.  Gr.,  506.) 

—  Davis  v.,  45-194. 

—  Griffey  v.,  Mor.*,  68. 

—  KeUogg  v.,  81-675. 


908 


TABLE  OF  CASES. 


Bef  erenoes  are  to  tiUes  and  sections. 


Payne  v.  Potter,  9-649.    Agency,  49,  62,  68. 

(Cit,  53-715.) 

Stutzman  v.,  2^17. 

Payson  v.  District  Court,  6^240. 

Peabody,  McDaniel  v.,  54-305. 

V.  Rees,  18-571.    BUls  &  N.,  364.    (Cit., 

35-260.) 
Peacock,  Westheimer  v.,  2-528. 
Peake  v.  Conlan,  43-297.   Appeal,  438.   Stat. 

of  Ft.,  111. 

V.  Van  Lewven,  59-764. 

Pearce,  Hampton  v.,  Mor.,  489. 

Mast  v.,  58-579. 

Pearsall,  State  v.,  43-630. 
Pearson,  Bayliss  v.,  15-279. 

Brown  v.,  41-481. 

V.  Cummings,  28-344.     Bills  &  N.,  105, 

411.    Husb.  &  W.,  84.    Parties,  14.    (Cit., 

37-96.) 
V.  Maxfield,  47-135.    Appeal,  667,  742. 

(Cit. ,  63-297.    Dist. ,  63-69.) 

HoUingBworth  t.  ,  53-58. 

Lewis  v.,  50-702. 

V.  Maxfield,  51-76.    Fraud.  Con  v.,  138. 

V.  Milwaukee  &  St.  P.  R.  Co.,  46-497. 


Orig.    Not,   17.    Plead.,  415,  416.    (Cit, 
48-504;  49-628:  56-634.)    Railr.,  447. 

—  V.  Mintum,  18-36.  Appeal.  (Cit,  22- 
266;  33-696.)  Homestead,  86.  (Cit.,  19- 
39;  21-533;  28-^88,  490;  39-359;  61-337; 
53-430;  66-668.) 

—  V.   Robinson,  44-413.     Tax.,  504,  586. 


(Cit,  47-130;  64r675;  57-548;  62-179,  381; 
65-120.) 

—  Shannon  v.,  10-688. 

—  V.  South,  61-232.    Ev.,  1231. 
V.  Taylor,  37-331.    Trusts,  117. 


Pease,  Kaster  v.,  42-488. 

Stimpson  v.,  53-572. 

V.  Thompson,  67-70.    Mech.  Lien,  148. 

Peasley,  Austin  v.,  1  G.  Gr.,  -267. 

Jones  v.,  3  G.  Gr.,  62. 

Peck,  Adams  v.,  4-551. 

v.,  14r^8. 


—  V.  Ayres,  Mor.,  493.    Appeal.    (Cit,  1- 
122.) 

—  Clapp  v.,  56-270. 

—  Dewey  v.,  33-242. 

—  Ellis  v.,  45-112. 

—  V.  Frink,   10-193.      Guaranty,  46,  62, 


64.     (Cit.,  14-462;  29-«2;  65-294.     Dist, 
12-89.) 
—  Gillaspy  v.,  46-461. 


Peck  T.  Hendershott,  14-40.  Appeal,  532, 
828, 834.  (Cit ,  23-452 ;  24-592 ;  30-404, 441, 
442;  35-490,  494.  Dist,  46-483.)  Husb.  & 
W.,  3.    (at,  21-514,  683.) 

Homish  v.,  53-157. 

V.  Lusk,  38-98.  Estop.,  41.  Partner- 
ship, 19. 

V.   McKean,    45-18.    Ev.,    1050.    (FoL, 


52-45.  at,  45-309;  47-354;  52-92.  Dist., 
54-602.)    Excep.,  20. 

—  Maoomber  v.,  39-351. 

—  Mullen  v.,  57-430. 

—  V.  Parchen,  52-46.  Agency,  158.  Contin., 
1,  18.  Ev.,  99,  316,  1167,  1185.  (Cit,  67- 
601 ;  68-115.)    Parties,  156.    Plead.,  675. 

—  V.    Shick,    50-281.     BUls   &    N.,    246. 


Plead.,  211,  415.    Reference,  86. 
V.  Sexton,  41-666.    Equity,  233.    Tax., 

870.    (FoL,  44-268.    at,  47-238;  49-364; 

62-477 ;  66-388.) 

Sexton  v.,  48-250. 

State  v.,  37-342. 

SyasT.,  68-266. 

Peckenbaugh  v.  Cook,  61-477.    Execu.,  426. 

Fraud.  Con  v.,  168. 
Pecker  v.  Cannon,  11-20.    Parties,  166,  223. 

(Cit,  11-475.) 
Peckham,  Laughlin  v.,  66-121. 
Peddicord  v.  Whittam,  9-471.    Bills  &  N., 

19,  168.    (at,   10-194;  11-86.)    Contracts, 

260.    (at,  11-160 ;  24-335.)    Guaranty,  42, 

48,  62.    Grig.  Not.,  15. 
Peed    V.    McKee,    42-689.    Contracte,    279. 

Crim.  L.,  545. 
Peel  V.  Peel,  60-521.    Default,  26.    Divorce, 

75.    (at,  6^78.) 

Williamson  v.,  29-458. 

Peet  V.  White,  43-400.    Officers,  184.    (Cit, 

45-262.) 

Young  v.,  18-674. 

Pegram,  Allen  v.,  16-163. 

V.  McCormack,  14-141. 

Peinny,  Williams  v.,  25-436. 

Peirce,  Koestenbader  v.,  41-204. 

v.  Weare,  41-378.   Officers,  76.   Record. 

Acts,  27.    Tax.,  96,  470.  737,  846. 
Pelamourges  v.   Clark,   9-1.     Appeal,   393. 

(Cit,  38-812.)    Ev.,  378,  384,  390,  978,  982, 

1277.     (Cit ,  13-564 ;  26-74 ;  41-286 ;  43-882 ; 

44-234;  45-97;  46-20;  66-756,  759;  67-570.) 

New  Tr.,  141.    (at,  ll-«;   16-«9;  16-126, 

313;  18-276,  408;  80-279;  3&402.)    Wills, 

23.    (Dist,  40-349.) 


r 


TABLE  OF  CAS£S. 


909 


Beferencee  are  to  titles  and  sectioiiB. 


Pelan,  Attix  v.,  5-886. 

V.  De  Bevard,    13-58.    Homestead,  8, 

108.    (Cit.,40>589;  68-859.) 
Penn  v.,  53-585. 


Fella,  Garlick  v.,  58-646. 
▼.  Scholte,  21-468.    (a  C,  24-285.)   Ac- 
tions, 86.    Dedication,  64.    (Cit..  84-480.) 
V. ,  24r-288.    Lim.  of  Ac,  7.     (Cit., 

84r«7.     Diet,    45-677.)     Real    Prop.,    84. 

(Dist.,  40-626;  64r444.) 
Pellersells  ▼.  Allen,  66-717.    Attach.,  209. 

J.  P.,  293.    (Cit,  58-51.) 
Pelton  V.  Jones,  Mor.,  491.    New  Tr.    (Cit., 

8-194.) 

V.  Prescott,  18-567.    Suretyship,  71. 

Pence  v.  Chicago,  R.  I.  A  P.  E.  Co.,  63-746. 

Railr.,  689,  690. 

Nuckolls  v.,  52-581. 

—  Stephens  ▼.,  56-257. 

Twogood  v.,  22-548. 

Pendergast  v.  Burlington  &  M.  R.  R.  Co.,  58- 

326.    Plead.,  570.    Puh.  Lands,  197.    Real 

Prop.,  185.    (at.,  62-77;  66-282.) 
Pendleton,  GkiUaher  ▼.,  55-142. 
Penley  v.  Waterhouse,  1-498.    Lim.  of  Ac, 

150.     (Cit. ,  8-877 ;  24-810 ;  42-849 ;  6a-575 ; 

69-500.) 
V. ,  8-418.    Lim.  of  Ac,  4,  187,  213. 

(FoL,   87-206.     Cit.,   84-890;    86-483,   580; 

89-519;  46-865;  49-98;  50-105;  51-628.) 
PenH  V.  aemans,  19-872.    Tax.,  15,  475,  542, 

645,568,    669.     (Cit.,   25-148;    31-127;    32- 

463;  84-848;  88-145;  44-628.  Dist.,  25-127; 

38-152;  42-588.) 

V.  McLaughlin,  86-588.    Appeal,  521. 

V.  Pelan,    52-585.      Garnishment,    89. 

(Cit.,  58-466.) 

Phipps  v.,  28-30. 

Pennell,  AUer  v.,  51-587. 

Johnson  v.,  67-669. 

State  v.,  56-29. 

Penney,  Burlington  &  M.  R.  R.  CJo.  v.,  38- 

255. 
Pennick,  Newell  v.,  62-123. 
Pennington  v.  Beedy,  50-85.    Officers,   222. 
T.  Jones,  57-87.    Chat.  Mortg.,  88,  60. 

(Cit.,  57-666;  59-465;  61-783;  69-21.) 
V.   Western   Union    TeL    Ck).,    67-681. 

Dam.,  65,  129,  130,  167. 
Pennsylvania  F.  Ins.  Co.,  Stennett  v.,  68- 

674 
Penny  v.  Cameron,  1  Q.  Gr.,  880.  Contracts, 

596,  597. 


Penny  t.  Cook,  19-588.    Plead.,  561.    (Cit., 

26-491.)    Trusts,  170,  175.    (Cit.,  22-21.) 

State  v.,  70-190. 

Pennyhacker  v.  Leary,  65-220.    Partition,  1. 

Partnership,  164.    Stat,  of  Fr.,  65. 
Pennyman,  State  v.,  68-216. 
Pense  v.  Hixon,  8-402.    Est.   of  Dec,  886. 

(at.,  17-519.) 
People's  Nat.  Bank,  Plummer  v.,  65-405. 
Peoria  &  R.   I.   R.  Co,  v.  Preston,  85-115. 

Corp.,  24,  65, 
Peoria  F.  &  M.  Ins.  Co.  v.  Dickerson,  29-98. 

Appeal,  952.    Execu.,  41. 
Peoria  M.  &  F.  Ins.  Co.,  Davenport  v.,  17- 

276. 
V.   Dickerson,  28-274.    Orig.   Not.,  83. 

Stat.,  105. 
Pepper,  Luckey  v.,  Mcr.,  490. 

State  v.,  11-347. 

Percival,  Citizens'  Savings  Bank  v.,  61-183. 
V.  Harger,  40-286.     Patents,  2.    (Cit., 

4&-278.)    Sales,  15,  132. 
Perham  v.  Buchanan  County,  28-260. 
Perigo  V.  Chicago  R.  I.  &  P.  R.  Co.,  52-1^6. 

Raih-.,  509.    (Cit.,  56-524;  63-567.) 
V. ,  55-826.  Instructions,  185.  Negl., 

115,  161.    (Cit.,  61-457.)    RaUr.,  510, 
State  v.,  70-657. 


Perjuev.  Perjue,  4-520. 

Perkins  v.  Anderson,  65-398.    Sales,  125. 

Gregory  v.,  40-82. 

V.  Board  of  Directors,  56-476.      Man- 
damus, 22.     Schools,  116,  127. 

Bock  v.,  28  Fed.  Rep.,  128. 

V.  Davis,  3  G.  Gr.,  285.    Default,  58. 

V.  Evans,  61-35.  Ag'cy,  132.  Officers,  100. 

V.  Hodge,  38-284.     Ev..  756. 

Iowa  &  M.  R  Co.  v.,  28-281. 

Jeure  v.,  29-262. 

V.  Jones,  55-211.    Venue,   102. 


(Cit, 


57-228;  67-228.) 

—  V. ,  62-345.    Venue,  128. 


—  Manning  v.,  16-71. 

—  McDaniels  v.,  64-174. 

—  Newell  v.,  89-244. 

—  V.  Scott,  23-237.    Convey.,  11. 

—  V.  Testerment,  8  G.  Gr.,  207.    Appeal, 
657.    (Cit.,  1-458;  7-186;  16-544,  550.) 

—  Testerment  v.,  8  G.  Gr.,  209. 

—  Thompson  v.,  26-486. 

—  V.  Whittam,  14-596.    Excep.    (at,  14- 
400,  541;  16-589;  23-599;  31-131,  476.) 

—  V,  Wisner,  9-320.    Execu.,  166, 


910 


1>ABL£  OF  CASES. 


References  are  to  titles  and  sections. 


Perkins  v.  Wolf,  17-228.    Schools,  109. 
Perrin  v.  Benson,  40-325.  Schools,  161.  Tax., 

268. 

V.  Griffith,  18-151. 

Perrine  v.  Jacobs,  64-79.    Tax,,  182. 
Perry,  Barhydt  v.,  57-416. 

Barker  v.,  67-146. 

Bell  v.,  48-868. 

V.  Benner,  Mor.,  340. 

Clement  v.,  84-564. 

V.   Conger,  65-588.    J.   P.,   167.    (Cit., 

66-227;  68-716.) 

Continental  L.  Ins.  Co.  v.,  65-709. 

V.  Cottingham,  6&-41.    Appeal,  489, 561. 

New  Tr.,  71. 

V.  Denson,  1  G.  Qr.,  467.    J.  P.,  62. 

V.  Drury,   56-60.      Courts,  42.    Wills, 

122,  128. 
V.  Dubuque  Southwestern  R.  Co.,  86- 


102.  Instructions,  67, 93.  Raib-.,  807,  808, 
860.  (Cit.,  40-295;  41-195;  60-^1,  859; 
58-628;  61-856;  64-762.)  Words  &  Phr., 
55. 

—  Eastonv.,  87-681. 

—  Farmer  v.,  70-858. 

—  First  Nat  Bank  v.,  29-266. 

—  Goodenow  v.,  12-850. 

—  Hallv.,  8G.  Gr.,  579. 

—  B[ammond  v.,  88-217. 

—  Harper  t.,  28-57, 

—  V.  Heighten,  26-461.    Prac.,  266. 

—  Holbrook  v.,  66-286. 

—  Jamison  v.,  88-14. 

—  V.  Keams,  18-174.    Interest,  96.    (Cit.» 
15-475;  25-58;  82-419;  8&-115.) 

—  lioyd  v.,  82-144. 

—  MiUer  v.,  88-801. 

—  V.  MiUer,v  54r-277.    Ev.,  772.     Judgts., 


289,  518,  578. 

—  V.  Murray,  55-416.   Assignt.,  142.  (Cit., 
62-586.)    Plead.,  889. 

—  Owen  v.,  25-412. 

—  V.  Reineger,  61-750. 

—  Romick  v.,  61-288. 

—  V.  Saunders,  86-427.    Suretyship,  88. 

—  Sawyer  v.,  62-288. 

—  Seeley  v.,  52-747. 

—  V.  Smith,  15-202.    Agency,  177. 

—  Southard  v.,  21-488. 

—  V.  State,  8  G.  Gr.,  550.  Att'y,  178.   Con- 
tempt, 28,  29. 

—  T.  Vezina,  68-25.  Assignt.,  81,  98.  (at., 
69-610;  70-704.) 


Perry  v.  Waggoner,  68-408.  LandL  &  T.,  96, 
104. 

Wood  v.,  9-479. 

Peschongs  v.  Mueller,  60-237.  Ev.,  1177. 
Fences,  27,  28,  40.    (Qt.  54-579.) 

Petchell  T.  Hopkins,  19-581.  lim.  of  Ac, 
48,  161,  168.  (Cit.,  80-863;  3^-145,  228; 
41-50.) 

Peterkin,  Fuiwider  v.,  2  G.  Gr.,  522. 

Peters.  Bones  v.,  61-751, 

V,  Ham,  62-656.  Mortg.,  189,  140.  Rec- 
ord. Acts,  33,  34. 

V.  Jones,  85-512.  Est  of  Dec.,  411.  Es- 
top., 58.  Lim.  of  Ac,  85,  141.  (Qt.,  89- 
674 ;  40-157.)  Notice,  188.  Real  Prop.,  98. 
Spec.  Perf.,  33.    Trusts,  46, 

Long  v.,  47-239. 

Mitchell  v.,  18-119. 

V.  Peters,  42-182.    Husb.  &  W.,  60,  61. 

(Cit.,  42-292.) 

V.  Philipps,  63-550.    Mining,  4    Plead., 

675. 

V.  Preston,  28-595. 

V.  State,  3  G*  Gr.,  74    Crinu  L.,  1089. 

State  v.,  66-263. 


Petersen  v.  Ochs,  40-530.    Instructions,  242. 

(Cit,  55-124;  57-44.) 

Richardson  v.,  58-724. 

Peterson  ▼.  Adamson,  67-789.    Appeal,  804. 

Negl.,  55. 

V.  AUen,  12-866.    Plead.,  711. 

Brush  v.,  64-248. 

Emmet  County  v.,  48-695. 

V.  Espeset,  48-262.    Execu.,  107.    (Cit, 

64r^0.) 

Farrar  v.,  53-420. 

V.  Ferreby,  80-827.  Const  L.,  201.  Raih., 


270. 


—  V.  Foli,  67-402.     Attach,  285.     Chat 
Mortg.,  44.    Execu.,  82,  125. 

—  V.  Haugen,  84r-395.    Prac.,  109. 

—  V.  Mississippi  Valley  Ins.  Ca,  24r494. 


Insurance,  84.     (FoL,  87-401.     Cit,  35- 
178.) 

—  Moore  v.  64r428. 

—  Nordhaus  v.,  64r-68. 

—  Schofield  v.,  8^-597. 

—  State  ▼.,  67-564. 
v.,  70-760. 

—  V.  Whitebreast  Coal,  etc.,  Co.,  50-673. 


Negl.,   70.    (Cit,  54-225;  62-677;    64-248, 
651;  68-42.) 
Peton  V.  Prescott,  18-667. 


TABLE  OF  CASES. 


911 


References  are  to  titles  and  sections. 


Petrie  ▼.  Boyle,  56-168.    Prac,  126,  155. 

Brown  v.,  5<^209. 

Petrikin  v.  Davis,  Mor.,  206.  Assignt. 
(at.,  11-144,  152.) 

PetHngiU  v.  DerlD,  85-844.  (See  58-461.) 
Mun.  Corp.,  880,  881.  (at.,  46-550;  61- 
588,  Dist.,  45-278.)  Notice,  100.  (Dist., 
46-690.) 

Pettis,  O'Brien  v.,  42-298. 

Pettdt,  Colyar  v.,  68-97. 

Pettus  V.  Farreli,  59-296.  Est.  of  Dec.,  188. 
Judgts.,  56. 

Petty  V.  Durall,  4  G.  Gr.,  120.  Appeal,  26. 
Courts,  128.    (at.,  41-603.) 

Peyton  v.  Chicago,  R.  I.  &  P.  R.  Co.,  70- 
522.    Railr.,414. 

Pfantz  V.  Culver,  18-812.    Default,  89. 

Pfiffner,  Krapfel  v.,  24-176. 

V.  Krapfel,  2«-27.   Judgts.,  182.    Plead., 

41,426.    Tax.,  648. 

Pfotzer  V.  Mullaney,  80-197.    Ev.,  880,  595. 

Pbares  v.  Walters,  6-106.  Est.  of  Dec.,  886. 
(Cit,  21-256;  27-155.)  lim.  of  Ac,  1,  28, 
46,268.  (Overr.,  7-95,  183.  at.,  17-519; 
19-58;  20-«85;  21-256;  23-469;  26-847;  27- 
157;  89-117,  507;  52-564.)    Plead..  702. 

Pharo  v.  Johnson,  15-560.  Ezcep.,  72.  In- 
structions, 116.  (at,  55-704.)  Plead., 
860.     (at. ,  29-864 ;  88-140 ;  35-476 ;  87-646.) 

Phelps,  Bartle  v.,  89-498. 

V.   Finn,    45-447.      Execu.,    409,    447. 

Homestead,  158.  161.    (at.,  59-640.) 

v.  Fockler,  61-840.   Record.  Acts,  95,  96. 

V.  Hart,  15-596.    Appeal.    (Cit. ,  21-387 ; 

8&-554;  54-572.) 

V.  Kathron,  80-231.    Tender,  41.    (at., 

84r426;  37-178,  410,  425;  68-674.) 

V.  Meade,  41-470.    Tax.,  462,  497,  795, 


800.    (at.,  41-470.) 
—  Meredith  v.,  65-118. 

V.   O'Brien     County,    2    Dillon,    518. 


Judgts.,  488. 

—  Ordway  v.,  45-279. 

—  V.  Pierson,  1  G.  Gr.,  121.    Interest,  87, 
110,150.    (Qual.,  46-86.) 

—  V.  Pope,  53-691.    Mech.  Lien,  181, 

—  Smith  v.,  82-587. 

—  State  v.,  54-761. 

—  Stuart  v.,  89-14. 

—  V.  Thompson,  48-641.   Est.  of  Dec.,  195. 

—  Watson  v.,  40-482. 

—  V.  Winters,  59-561.    Chat.  Mortg.,  122. 
Garnishment,  58. 


Phenice,  Stewart  v.,  65-475. 

Phenicie,  Hamill  v.,  9-525. 

Phenix  Ins.  Co.,  Cornett  v.,  67-888. 

V.  Findley,   59-591.    Appeal,  854,  771. 

Dam.,  298.    Plead.,  857.    Suretyship,  27, 

43. 
Pheny  v.  Metcalf,  26-597.    Appeal,    (at., 

27-ia) 
Pheteplace  v.  Eastman,  26-446.    Fraud,  16. 

Vendors,  81. 
Philbriok,  Hale  v.,  42-81. 

,  v.,  47-217. 

Philippe,  Peters  v.,  63^50. 
Philips,  Garner  v.,  85-597. 
V.  Gephart,  53-396.    Interest,  187,  141, 

174.    Judgts.,  257. 
Phillipps,  Brown  v.,  16-210, 
Phillips,  Bennett  v.,  57-174. 
V.  Blair,  38-649.    (S.  C,  58-746.)    Att'y, 

75.    (Cit.,  88-214.)    Ev.,  1866. 

v. ,  63-746.    Notice,  24,  108. 

V.  Bloomington,  1  G.  Gr.,  498.    Waters, 

26. 
V.  Both,  58-499.  Chat.  Mortg.,  54.  (at., 

62-256.)    Plead.,  823,  824. 
V.  Bush,   15-^.    (S.   C,  16-593.)    Par- 
ties, 49. 

V. ,  16-593. 

V.  Columbus  aty  Building  Ass'n,  53- 

719.    Interest,  88. 

V.  Cooley,  2  G.  Gr.,  456. 

V.  Council  Bluffs,  63-676.    Mun.  Corp., 

481,  483.    Stat,  157. 

V.  FoUett,  69-39.    Appeal,  611,  726. 

V.  Germon,  43-101.    Appeal,  636.     (Cit., 

58-50.)  Attach.,  112.    (at.,  53-416.)   Att'y, 

129.    Garnishment,  10,  11,  62,  137. 

Gray  v.,  Mor.,  430. 

V.  Hosford,  35-598.    Plead.,  989. 

V.  McCall,  81-592. 

Matter  v.,  52-232. 

V.  Myers,  56-265.    Tax. ,  541. 

V.  Orr,  11-283.    Attach.,  39. 

V.  Oystee,  32-257.    Fences,  2,  31.    (at., 

37-445.) 

V.  Phillips,  46-703.    Appeal,  286, 

V.  Potter,  32-589.     Fraud.   Conv.,  74. 

Trusts,  115. 

Potter  v.,  44-353.    . 

Robertson  v.,  3G.  Gr.,  220. 

V.  Runnels,  Mor.,  391.    Prac.    (at,  25- 

218.)    Stat,  121. 
V.  Shearer,  56-261.    Judgts.,  106. 


912 


TABLE  OF  CASES. 


Bef  erenoeB  are  to  titles  and  sections. 


PhilUps   V.   Shelton,    6-545.     Appeal,    588. 

Pickering  t.  Kirkpatrick,  82-163.    Appeal, 

(Cit,  8-427;  11-78;  23-208.) 

454,  501,  510. 

Snyder  v.,  66-481. 

T.  Weiting,  47-242.     Est  of  Dec,  14, 

v.,  66-484. 

19,  20,  27,  172. 

V.  Starr,  26-349.    Contracts,  417.    (Cit., 

Picket  T.  Hawes,  14^60.    Guaranty,  47,  60. 

44-380.)    Ev.,451.     (Cit,  45-99.)    Instruc- 

 Knowl^  v.,  46-508. 

tions,  15,  70.    (Cit,  56-528.) 

Pickett  V.  Hawes,  18-601. 

Vanfleetv.,  11-558. 

V. ,  20-835.     Appeal,  1036,  1048. 

V.  Van  Schaick,  87-229.    Contracts,  27. 

Taylor  v.,  5^467. 

Estop.,   12.    (at,   54-498;   60-182;  67-19; 

Pier,  Stewart  v.,  58-16. 

6a-348.)    Plead.,  146,  189,  264,  817. 

Pierce,  Dewey  v.,  69-81. 

Vorse  v.,  87-428. 

V.   Evans,  86-495.    Dam.,  199.    Mun. 

Wahl  v.,  12-81. 

Corp.,  770. 

v.,  15-478. 

Fonts  v.,  64-71. 

V.   Waterhouse,  6^199.     Mun.  Corp., 

Harrington  v.,  38-260. 

628.    Nuisances,  22.    Waters,  69. 

Kostendader  v.,  38-646. 

V.  Watson,  63-28.    Const  L.,  182.    In- 

V.  Locke,  11-454.    Excep.,  90, 104.  (at, 

junc,  19.    Railr.,  186,  219,  284. 

16-65;  83-312.)    Instructions,  18. 

Wright  v.,  2  G.  Gr.,  191. 

V.  O'Brien,  29  Fed.  Rep.,  402.    Est  of 

Philo  T.  Illinois  Cent.  R.  Co.,  38-47.  Actions, 

Dec,  292,  885. 

,  85.    Railr.,  598. 

Parker  v.,  4  G.  Gr..  452. 

Philp  V.  Ccfeenant    Mut.  Benefit  Ass'n,  62- 

v.,  16-227. 

688.     Orig.  Not.,  157. 

V.  Pierce,  83-288.    Divorce,  16. 

Phinney  v.  Donahue,  67-192.    Lim.  of  Ac, 

V.  School  Dist.,  8-227. 

176.    J.  P.,  63.    Orig,  Not,  81. 

Shreck  v.,  3-850. 

Phmny  v.  Warren,  6a-332.    Est  of  Dec ,  275. 

State  v.,  &-231. 

(Cit,  6Sh42.)    Parties,  60. 

v.,  65-85. 

Phippen,  State  v.,  62-54. 

V.  Walker,  28-424.    Appeal,  467.    (at, 

Phipps,  Clime  v.,  62-759. 

28-^98;  31-296;    86-306.)    Contracts,  548. 

V.   Penn,  28-30.     Exceptions,   14,  60. 

(Cit,  80-227.)    Ev.,  696.    (Cit,  81-602.) 

(at,  23-26;   27-226;  33-394;  36-455;   69- 

V.  Wilson,  2-20.    Appeal,  1085.    (Cit, 

159.) 

13-42;  16-648;  80-486.)  Equity,  284.  (Expl., 

Phoenix  y.  Lamb,  29-352.  Judgt8.,52.  Plead., 

10-508.)    Partnership,   166.    (Cit.,  80-577; 

206.    Prac,  128,  158. 

35-86,  271 ;  44-660.)    Plead,    (at,  15-493.) 

Uastings  v.,  59-394, 

Pierpoint,  Loeb  v.,  68-469. 

Phoeniz  Ins.  Co.  v.  Dankwardt,  47-482.    Lim. 

Piersol,  Central  Iowa  R.  Co.  v.,  65-498. 

of  Ac,  104.    (Cit,  47-4J70;  56-75.)    Plead., 

Pierson  v.  Armstrong,  1-282.    Contracts,  892. 

265,  349,  951. 

(at,  5-422;  31-S68.)    Convey.,   122,   141, 

Dennlflon  v.,  52-457. 

169.    (at,  12-558;  13-159;  18-358;  19-290; 

Puller  v.,  61-350. 

8&-58.)    E_t  of  Dec,  161, 415.    Real  Prop., 

MiUer  v.,  27-203. 

9.    Words  &  Phr.,  12,  16,  49. 

Robinson  v.,  25-480. 

Armstrong  v.,  4  G.  Gr,,  46. 

Tootle  v.,  62-862. 

v.,  5-317. 

Zinck  v.,  60-266. 

v.,  8-29. 

Pickel,  Eckert  v.,  59-545. 

v.,  15-476. 

Thompson  v.,  20-490. 

V.  BamJ,  2  G.  Gr.,  285.    Stat,  11. 

Pickell  V.   Owen,  66-485.     Mandamus,  55. 

Bell  v.,  Mor.,  21. 

Prac,  292. 

V.  David,  1-23.     Iiim.  of  Ac,  47.    (at, 

Picken,  Zent  v.,  54-535. 

6-111.)     Plead.     (Cit,  9-426;  13-808;  15- 

Pickens,  Jarchow  v.,  51-^1. 

473;  29-68.)    Pub.  Lands,  20.    (at,  2-15, 

V.  Rodohaugh,  29-594. 

122;   14-805;    33-875.)    Vendors,    168-170. 

Pickerell  v.  Carson,  8-544.    Chat  Mortg.,  26. 

(Cit,  11-366,  612;  20-443;  86-247;  42-560; 

Fixtures,  1. 

64-330.) 

TABLE  OF  CASEa 


913 


References  are  to  titles  and  sections. 


Pienon  t.  David,  4r410,  Default,  90.  (Cit., 
28-401;  42-672.)  Judgte.,  35.  (Dist.,  48- 
153.)    Vendors,  8. 

Garrett  v.,  29-804. 

V.  Heisey,  19-114.    Fraud.  Con  v.,  124. 

(Cit.,  69-381.     Dist,  80-849;  62^403.) 

Raster  v.,  27-90. 

T.  Lane,  60-60.    Common  L.,  11.    Con- 


vey., 164.    Real  Prop.,  18. 

Moore  v.,  6-279. 

Phelps  v.,  1  G.  Gr.,  121. 

V.  Reed,  86-257.    Ev.,  691. 

Rifev.,  2G.  Gr.,  129. 

Sands  v.,  61-702. 

State  v.,  69-271. 

V.  Steortz,  Mor.,  186.    Ev.,  1113.    (Cit., 

10-267 ;  46-94.)    Slander  &  L. ,  5. 
Pierson's  Ex*rs,  In  re,  18-449.    Est.  of  Dec., 

109.    (Cit.,  16-683;  81-809.) 
Piggott  V.  Addicks,  3  G.  Gr.,  427.    Att'y,  59. 

Judgts.,  212.     (at.,  7-112;  15-83;  16-313; 

20-81,  179,  288;  46-406;  61-891.) 
Pigman  v.  Denney,  12-396.    Appeal,  198,  208. 

(Fol.,  15-602;  12-562;  18-530;  14r-238,  641; 

17-566,  580;   18-637;   19-349;  25-262,  599; 

27-818;  81-476.)    Default,  106. 
Pike  V.  Baldwin,  68-263.    Trusts,  104. 

Corbin  v.,  37-687. 

V.  Gleason,  60-150.    Mortg.,  802.  376. 

V.    King,    16-49.    Contracts,    800-302. 

(Cit.,  25-504;  28-390;  81-114;  32-61,   561; 

d&-43 ;  86-548 ;  40-204,  826 ;  45-244 ;  46-301 ; 

65-675 ;  56-68,     Dist. ,  59-190.) 
Piles  V.  Charles,  3  G.  Gr,,  109. 
v.bugliefl,  10-579.  Ev.,  206,  219.  Negl., 

69. 
Pilgrim  v.  Pilgrim,  57-870.    Divorce,  19. 
Pilkey  v.  Gleason,  1-85.    Appeal,  658.    (at., 

7-186.)    Orig.  Not.,  100.    (Cit.,  6-172;  21- 

818;  27-467.) 

V.  — ,  1-622.    Const.  L.,  864. 

Pikner  v.   Branch  of   State  Bank,   16-821. 

(S.  C,  19-112.)    Bills  &  N.,  22.    (Cit,  18- 

620;  88-479.)    Ev.,  667,  930,  962.    (Cit.,  29- 

505,   684;  80-209;   31-22;   38-856;  46-486; 

47-678;  54r-566.) 
V. ,  19-112.    Appeal,  530.    (Cit. ,  28- 

598;  8(M40;  31-130.)  Bills  &  N.,  127.  (Cit., 

21-514 ;  25-293 ;  35-266.) 
Pinders  v.  Yager,  29-468.    Courts,  266. 
Pingv.Cockyne,  87-211.    J.  P.,  222.    Plead., 

288.     (Cit.,  62-697.) 

Hendershott  v.,  24-134. 

Vol.  11-58 


Ping,  Jordan  v.,  32-64. 
Pinkerton,  Chapin  v.,  5a-236. 

Oskaloosa  v.,  61-697. 

Pinkney  v.  Pinkney,  4  G.  Gr.,  824.    Divorce, 

17.    (Cit.,    19-86.)    Orig.    Not,    116,   182. 

(Cit,  4G.  Gr.,  466,  586;  1-149;  16-554;  17- 

174;  80-284.) 
Pinneyv.  Thompson,  8-74.    Ev.,  788,  800. 

(Cit,  84-585;  86-82.) 
Piper,  Achom  v.,  66-694. 

Branner  v.,  25-400. 

Burleigh  v.,  51-649. 

McFetridge  v.,  40-627. 

V.  Bateman,  1-869.    Asso.,  8L    Corp.,  6. 

(Cit,  11-56.)    Parties,  18. 
V.    Newcomer,    25-221.       Suretyship, 


114. 
Pitcher,  Chickasaw  County  v.,  86-693. 
Pitkin,  Eads  v.,  3  G.  Gr.,  77. 

V.  Fletcher,  47-58.    Landl.  &  L.,  120. 

Rankin  v.,  50-813. 

Rodabaugh  v.,  46-544. 

Pitkins  V.  Boyd,  4  G.  Gr.,  266..   Attach.,  18, 

76,88.     (Dist,  56-319.) 
Pitman  v.  Molsberry,  49-839.    Ezcep.,  48. 

State  v.,  88-252. 

Pitsinowsky  v.  Beardsley,  87-9.     Agency, 

86.     Dam.,  71,  182.    (at,  65-861.)    Sales, 

212. 
Pitt  Gordon  v.,  3-385. 
Pitt's  Sons'  Mfg.  Co.  v.  Beed,  69-546.    Tax., 

826. 

Cibula  v.,  48-528. 

v.  Spitznogle,  54-86.    Sales,  215.    (at., 

67-362;  68-100.) 
Pittman  v.  Pittman,  56-769.    Appeal,  2,  229. 

(Cit,  59-84;  65-171;  69-40.) 

Sargent  v.,  16-469. 

V.    Searcey,    8-a52.     Attach.,    28,  84. 

(Cit,  9-420;  10-589.) 
Pitts  V.  Clay,  27  Fed.  Rep. ,  685.    Equity,  287. 

Orig.  Not,  148.    Tax.,  81,  82. 

State  v.,  11-343. 

Pitts'  Sons,  McGuire  v.,  42-535. 

Pitzelberger,  Kreck  v.,  64-108. 

Pitzer.  Edwards  v.,  12-607. 

Pixler  v.  Nichols,  8-106.    Contracts,  641, 642. 

(Cit,  13-503;   18-68;   29-547;   89-385;   48- 

841.) 
Place  V.  District  T'p,  56-673.    Schools,  90. 
Plane,  Bartle  v.,  68-227. 
Plank  Road  Co.,  Hudson  v.,  4  G.  Gr.,  162. 
Plapp  V.  Meyer,  40-705.    Mortg.,  266. 


914 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Plaster   v.    Illinois   Cent.    R.    Co.,    86-449. 

Plymouth  County  AgL  Society,  Delier  v.. 

Railr.,  426,  481.     (Cit.,  88-262,  68a;  40^889; 

57-481. 

44-286.) 

Plympton  v.  Sapp,  65-195.  .Plead.,  58.   Tax., 

Platner,  Halloway  v.,  20-121. 

466. 

V.  MoflPord,  1  G.  Gr.,  476.    Appeal,  692. 

Poage,  MiUer  v.,  56-96. 

V.  Platner,  66-878.    Divorce,   86,  101. 

Poague,  Watson  v.,  42-682. 

Fraud.  Conv.,  28.    Plead.,  48. 

Poe,  Robinson  v.,  66-768. 

State  v.,  43-140. 

Poggensee  v.  Mutual  F.,  L.  &  T.  Ins.  Co.,  69- 

Plato,  Case  v.,  54-64. 

157.    Ins.,  159. 

Piatt  T.  Harrison,  6-79.    Habeas  Corpus,  18. 

Poindezter  v.   Doolittle,  54-^.    Tax.,  468, 

(Cit. ,  28-98 ;  29-888 ;  68-689 ;  67-666.     Dist , 

614,  657,  781.    (at.,  62-4510.) 

19-460.) 

Poland  V.  Earhart,  70-285.    Negl.,  40,  41. 

▼.  Hedge,  8-886.    Ev.,  769. 

Polk   V.    Winett,    87-84.      Mandamus,    30. 

V.  ,  8-892.     Aflsignt.,  80. 

Mun.  Corp.,  204,  218. 

V.  ,  10-691.      Appeal     (at,    84- 

Polk  County,  Baylies  v.,  68-857. 

516.) 

Bringolf  v.,  41-554. 

Lampson  v.,  1-656. 

Brooks  v.,  62-460. 

Thorp  v.,  84-814. 

Campbell  v.,  8-467. 

Platts,  Switz  v.,  16-298. 

Christ  v.,  48-802. 

Plattner,  Tempien  v.,  66-274. 

Clark  v.,  19-248. 

Player  v.  Burlington,  C.  R.  &  N.  R.  Co.,  62- 

Deaton  v.,  9-694. 

728.    Carr.,  166.    Ev.,  1886. 

V.  Des  Moines,  70-851.    Certiorari,  24. 

Playter  v.  Cochran,  87-258.    Tax.,  200,  201, 

Tax.,  289. 

660. 

Des  Moines  Nav.  &  R.  Co.  v.,  10-1. 

Plumb,  Goodnow  v.,  67-661. 

Dickey  v.,  58-287. 

Taylor,  etc.,  Organ  Co.  v.,  67-88. 

Fort  Des  Moines  Lodge  v. ,  56-84. 

V.  Woodmansee,  84-116.    Attach.,  280, 

Hardin  v.,  89-661. 

285,286.    (at.,  88-684.)    Dam.,  8. 

V.  Hierb,  87-861.    Const.  L.,  102,  197, 

Plumbe,  Goodnow  v.,  52-711. 

218.    Crim.   L.,  5.    Intox.   Liq.,    197-199. 

v.,  64-672. 

(at,  66-641.)    Jurisd.,    62.    Plead.,    682. 

McDaniel  v.,  8  G.  Gr.,  881. 

Stat,  86.     Venue,  112. 

Phimer,  Brant  v.,  64-88. 

Litchfield  v.,  18-70. 

Walker  v.  44-406. 

Lowry  v.,  61-50. 

Plummer  v.  Douglass,  14-69.  Judgts.,  70,  79. 

Red  v.,  56-98. 

(Cit.,  14^598;  15-168;  18-848;  84-816.) 

Scott  County  v. ,  61-616. 

V.  Harbut,  5-808.      Officers,  126.    (at, 

Seaton  v.,  59-626. 

22-687.) 

Stryker  v.,  22-181. 

Munson  v.,  54-758. 

V.  Sypher,  17-858.    Mortg.,  418,  414. 

v.,  68-786. 

(at,  18-26;  21-289,  461;  27-808.) 

v.,  69-120. 

White  v.,  17-418. 

— -  v.,  59-186. 

Polk  C/Ounty  Savings  Bank  v.  State,  69-24. 

V.  People's  Nat  Bank,  65-406.    Insur- 

. Mun.  Corp.,  587,  699.    T<tx.,  52. 

ance,  251. 

Pollard  V.    Baldwin,  22-828.    Jurisd.,  155. 

V.  Roads,  4-587.    Ev.,  988,  989.    (Cit, 

(at,  81-268;  40-234.)    Trespass,  21. 

6-284;    20-587;   60-888;   68-195.)    Pay.  & 

V.  State,  2-567.    Crim.  L.,  608,  1197. 

Di8ch.,4.    Plead,  961.    (at,  26-570.) 

Warrington  v.,  24-281. 

Walker  v.,  41-697. 

Pollock,  Corbin  v.,  28-696. 

Plymouth  County,  Brick  v.,  68-462. 

Burgess  v.,  58-278. 

Iowa  Falls  &  S.  C.  R.  Co.  v.,  40-609. 

Butterfield  v.,  45-^7. 

Reynolds  v. ,  56-90. 

V.  Landis,  86-661.    Innkeepers,  8,  8. 

Rice  v.,  48-186. 

V.  Simpson,  67-519.    New  Tt.,  248. 

v.,  58-685. 

Polly  V.  Walker,  60-86.    Husb.  &  W.,  94. 

Staples  v..  62-864. 

(Cit,  69-129.) 

TABLE  OF  CASES. 


915 


References  are  to  titles  and  sections. 


Poison,  State  v.,  29-188. 

Porter,  Cole  v.,  4  G.  Gr.,  510. 

V.  Young,  87-196.    Att'y,  CW. 

V.  Cox,  Mor.,  494. 

Pomeroy,  GhUlinger  v.,  8  G.  Gr.,  178. 

V.  DalhoflF,  59-459.    Replevin,  60.    (Qt, 

Pomrov,  Gamer  v.,  11-149. 

68-583.)    Venue,  49. 

V.  Parmlee,  9-140.    (S.  C,  10-154.)    At- 

 V.   Dubuque,  20-440.    Ev.,  768.    (Cit., 

tach.,  100,  211.    (at..  19-862;  81-266;  65- 

4S-386.)    Vendors,  177, 198.    (Cit.,  84-601 ; 

667.)    Contracts.    (Cit.,  40-72.)    Prac.,295. 

42-560;  45-67;  65-282.) 

V. ,  10-154.    Appeal,  985.     Courts, 

David  v.,  51-254. 

278. 

V.  Everett,  66-278.    Appeal,  1076. 

Pond  V.  Okey,  70-244.    Ev.,  109. 

V.  Garrett,  1  G.  Gr.,  868. 

V.  Waterloo  Agl.  Works,  50-596.    Bills 

Goodpasterv.,  11-161. 

&  N.,  868,  857.    Interest,  57,  62.    Plead., 

V.  Green,  4-571.    Mortg.,  99,  100.    Re- 

484, 598. 

cord.  Acts,  68.    (Cit.,  11-176,  877;  14-565; 

Pontius  V.  Bowman,  66-88. 

15-498,  514;  20-861;  82-196;  88-269;  41-42; 

V.  Winebrenner,  65-591. 

5^-68.) 

Pool  V.  Hennessy,  89-192.    Axbitr.,  49. 

Harlan  v.,  60-446. 

Kenny  v.,  47-700. 

V.  Helmick,  2-87.    J.  P.,  280.    (Fol.,  3- 

V.  Paul,  28-421.    Actions,  80. 

287.    Cit.,  4^554.) 

V. ,  26-591. 

Jacobs  v.,  84^841. 

Truax  v.,  46-256. 

Johnson  County  v.,  4  G.  Gr.,  79, 

Poole  T.  Hintrager,  60-180.     Appeal,  727. 

V.  Kilgore,  82-879.    Mortg.,  886.    (Qt, 

(Cit.,  60-877.)  Contracts,  188.  Instructions, 

47-571.) 

45.    Judgts.,  88.     Parties,  179.    Partner- 

 V.  Knight,  63-365.     Attach.,  277,  284, 

ship,  81.    Plead.,  173,  281.    Stat,  of  Fr.,  50.. 

288,  294.    Chat,  Mortg.,  111.    Instructions, 

V.  Johnson,  62-611.    Mortg.,  492-494. 

135.    (Cit.,  65-460;  68-505.) 

V.  Seney,  66-502.      Fraud.  Cout.,  86. 

V.  T  rfifferty ,  38-264.     Tax. ,  298,  688, 684. 

Partnership,  114. 

(at,  37-241;  88-651;  40-210;   42-670;  47- 

V. ,  70-275.     Appeal,  1152. 

431;  62-47.) 

Poor  V.  Merrill,  68-486.  Mun.  Corp.,  949-951. 

V.  Lane,  Mor.,  197.    Plead.,  749. 

Williams  v.,  65-410. 

^McBride  v.,  17-208. 

Poorbaugh,  Snediker  v.,  29-488. 

V.  McBride,  44-479.    Judgts.,  158. 

Sully  T.,  45-458. 

V.  McElhiney,  56-98.    Equity,  116. 

Poonnan,  White  v.,  24-1C8. 

V.  McKinzie,  20-462.    lim.  of  Ac,  220. 

Pope  V.  Cheney,  68-563.    Sales,  18,  96,  97. 

(Cit.,  23-546;  84-457.) 

T.  Durant,  26-288.  Judgts.,  861.  Mortg., 

MiUer  v.,  85-166. 

424. 

V.  MoflPett,  Mor.,  68.    Default,  7. 

V.  Jacobus,  10-262.     Mortg.,  218,  225, 

V. ,  Mor.,  108.    Injunc,  111.    (Cit., 

(Cit.,  11-582;   15-25;   85-249;  47-617;  56- 

2G.  Gr.,  72;8G.  Gr.,  246.) 

542.) 

V. ,  Mor.,  153.    Injunc,  111, 

Phelps  v.,  5a-691. 

Mnnson  v.,  68-458. 

Williams  Harvester  Co.  v.,  69-528. 

Sohanler  v.,  7-482. 

Porch,  Pries  v.,  49-«61. 

V.    Sharpe,    16-488.     Ev.     (at.,   29- 

Port  ▼.  Bmbree,  54-14.    Record.  Acts,  92. 

145.) 

V.    Bobbins,    85-208.      Ev.,    711,   745. 

Shoemaker  v.,  41-197, 

Mortg.,  162.    (at.,  85-250;  54-510;  66-480.) 

V.  Sigler,  1  G.  Gfr.,  261.    Ev.,  771. 

Suretyship,  28,  24. 

Stotev.,84r-181. 

Porter  t.  Briggs,  8&-166.    Att'y,  89.     Di- 

 v.,  57-691. 

vorce,  90.    Husb.  <fc  W.,  69,  70. 

v.,  64r-287. 

V.  Chicago  &  N.  W,  R.  Co. ,  20-78.  Carr., 

State  ex  rel.  v.,  58-19. 

85,    91.      (Cit.,    81,    587.    Dist,    22-168.) 

V.  Stone,  51-378.    Dedication,  78. 

Plead.,  867. 

V. ,62-442.    Appeal,  772.    Ev.,  88, 

V.  Chicago,  B.  I.  &  P.  R.  Co.,  41-858. 

41. 

Railr.,  725. 

Sweet  v.,  12-387. 

916 


TABLE  OF  CASES. 


Bef erencee  are  to  titles  and  sections. 


Porter  v.  Thomson,  22-891.  Appeal,  507. 
Const.  L.,  78,  828,  854.  Instructions,  242. 
Mun.  Corp.,  217,  218,  766.  (Cit,  a>-185, 
168.    ExpL,  84-615.)    Officers,  106. 

V.  Walker,    1-456.    Appeal.    (Cit.,  7- 

154;  11-250.) 

V.  Wilson,  4  G.  Or.,  814.    Attach.,  268. 

(Cit.  28-648.) 

Wood  v.,  66-161. 

Porterfield,  Kemdt  v.,  66-412. 

Portman  v.  Klenoish,  54-198.  Est.  of  Dec., 
90,  898.    (Cit.,  57-526.) 

Posegate,  Dougherty  v.,  8-88. 

Post  Y.  Brownell,  86-497.  Appear.,  26. 
(Overr.,  42-545.  Dist.,  49-447.)  J.  P.,  48. 
Venue,  59. 

Bolster  v.,  57-698. 

Postlewait  v.  Howes,  8-865.  Appeal,  1106. 
Est.  of  Dec.,  108,  132.  (at,  51-76.)  Fraud. 
Conv.,  187, 156.  (Cit,  22-264;  85-291;  87- 
522;  47-814;  48-430;  51-76;  58-61.)  Par- 
ties, 187.  (Cit,  24-818,  819.)  Partnership. 
183.    (at,  4-153;  1^147.) 

Hunt  v.,  28-427. 

State  v.,  14r446. 

Postville,  Cressy  v.,  59-62. 

Pottawattamie  County  v.  Carroll  County,  67- 
456.     Crim.  L.,  1725. 

^' Hatch  v.,  48-442. 

V.  Marshall    County,   66-410.    Appeal, 

800. 

Russell  v.,  29-256. 

V.  Taylor,  47-520.    Officers,  88. 

Union  Pacific  R.  Co.  v.,  4  Dillon,  497. 


Potter,  Arnold  v.,  22-194. 

T.  Chicago,  R.  I.  A;  P.   R  Co.,  46-899. 

Appeal,  266,  862.      (Cit,   58-504;  55-704; 

68-730;  70-126.)    Negl.,  73.    (Cit,   52-19; 

54r-226,  227;  64-649.)    Railr.,  481,  582. 

V.  District  T'p,  40-869.    Schools,  78. 

Qammell  v.,  2-562. 

v.,  6-648. 

V.  Harvey,  80-502.    Sales,  136. 

T.  Parsons,  14-286.    Appear.,  10.  Att'y, 

4,  49.    (Cit,  11-561.) 

Payne  v.,  9-549. 

Phillips  v.,  32-589. 

V.  Phillips,  44-858.  Fraud.  Convey.,  100, 


185.    Parties,  136.    (Cit.,  58-364.) 

—  Schmidt  v.,  85-426. 

—  State  v.,  28-554.; 
v.,  30-587. 

—  Turner  v.,  56*251. 


Potter,  United  States  Rolling  Stock  Co.  v., 

48-56. 
V.  Wooster,   10-884.    Appeal,  261,  664. 

(Cit,   14-548;    26-597.)    Instructions,    116. 

(Cit,  82-178;    89-41.)    Prac.,   219.     (at, 

87-88.) 
V.  Worley,  57-66.    Est.  of  Dec,  851, 878. 

(at,  57-178.) 
Powell,  Anderson  v.,  44-20. 

Farrisv.,  10-568. 

V.Hunt,  11-480.     Interest,  98.     (Fol., 

13-175.     at,  15-475;  25-68:  81^19.) 

Hurley  v.,  81-64. 

— ^  V.  Martin,  10-568.    Er.,  1325. 

Smith  v.,  55-215. 

V.  Spaulding,  8  G.  Gr.,   417.    Appeal, 

656.    (Cit,  4  G.  Or.,  426;13-«».)    Att'y, 

10.    (Cit,  20-179.)   Courts,  1.    Pub.  Lands, 

142. 
V. ,  8  G.  Gr.,  443.    Equity,  175,  267, 


268,  273.    Parties,  61,  119.    (Cit.,  50-167.) 

—  V.  United  States,  Mor.,  17.  Crim.  L., 1061. 

—  V.  Western  Stage  Co.,  ^-50.    J.  P.,  271. 


.    (Cit,  8-520.) 

Powers,  Bay  less  v.,  62-601. 

Blackburn  v.,  40-681. 

Bostwick  v.,  12-456. 

V.  Bowman,  53-859.    Tax.,  252.    (Cit., 

54-^9;  69-148.) 
V.  Bridges,   1  G.  Gr.,  235.    Jurisd.,  20. 


(Cit,  4  G.  Gr.,  248.)    Vendors,  97.    (Cit,  4 
G.  Gr.,  423;  2-134.) 

—  V.  Council  Bluffs,  45-652.  Dam.,  76-'V9. 
(FoL,  5a-348,  344.  at,  70-147.  Dist.,  54- 
258,  263;  63-809.)  Lim.  of  Ac,  89,  93. 
(Cit,  56-473;  57-54;  63-683.  Dist,  63-809.) 
Prac.,  208. 

—  V. ,  50-197.    Mun.  Corp.,  282,  614, 


621',  679. 

V.  Fuller,  30-476.    Tax.,  803. 

Lambert  v.,  86-ia 

V.  O'Brien  County,  54-601.  Appeal,  816, 

1012.    (Cit,  59-684;  70-172.)    Excep.,  14. 

(at,  67-608;  6^-720;  70-28.) 

V.  Strout,  67-841.    Contracts,  364. 

V.  Wilson,  47-666.    Contracts,  545. 

Poweshiek     County     v.     Buttles,     70-246. 

Schools,  208. 
V.   Cas9  County,  *  68-244.    Insanity,   5. 

Plead.,  840. 
V.  Dennison,  36-244.  Mortg.,  418.  (Fol., 

54-275;  64-710.    at,  55-265;  58-606;  60- 

534 ;  61-485 ;  66-107.)     Vendors,  212,  218. 


TABLE  OF  CASES. 


917 


References  are  to  titles  and  sections. 


Poweshiek  County,  Huff  v.,  60-529. 

V.   Mickel,   10-76.     Plead.,  489.    (Fol., 

13-607.) 
V.  Ogden,  7-177.     lim.  of   Ac,  237. 


(Cit.,  17-225;  40^03.) 

V.   Stanley,    9-511.     Mun.    Corp.,    833. 


Pay.  &  Disch.,  66. 
Prather  v.  Parker,  24^26.    Sales.    (Cit,  88- 

217.) 
Pratt  V.  Delayan,  17-807.    Ev.,  1100.    (Cit., 

29-145.)    Plead.,  724.    (Cit.,  80-563.) 

Delayan  v.,  19-429. 

V.  Green,  25-89.    Fraud.  Conv.,  82. 

V.  Hubbard,  1  G.  Gr.,  9.    Lim.  of  Ac. 

(Cit.,  1-503;  19-684.) 

Lisher  v.,  9-59. 

V.  Nitz,  48-83.    Parent  &  Ch.,  6. 

Patterson  v.,  19-858. 

School  Dist.  v.,  17-16. 

Shepard  v.,  82-296. 

State  v.,  20-267. 

v.,  40-631. 

V.  Western  Stage  Ck).,  22-241.    Appeal, 

629,  880.    (at.,  57-81.) 
V. ,  27-368.    Appeal,  199.    Default, 


100.    Jurisd.,  188.    (Cit.,  84-490;  61-407.) 
Pratt's  Ex'rs,  Karrick  v.,  4  G.  Gr.,  144, 
Prescott  r.  Bacon,  64-702.    J.  P..  264. 

V.  Gk)n8er,  34-175.    Lim.  of  Ac,  67,  69, 

235.  (Fol.,  52-141.  Cit.,  36-295;  40-602; 
44-891;  57-287;  6(M18;  69-748.)  Manda- 
mus, 17,  25,  56.  Mun.  (>>rp.,  892, 952,  953. 
(at,  85-243 ;  62-32 ;  64-449.)  Officers,  108. 
Pelton  v.,  13-567. 


Presnall  v.  Herbert,  34r^39.  Appeal,  212, 
218.  (Cit.,  42-182;  55-786.)  Fraud.  Conv., 
79.    Husb.  &  W.,  76.    (at.,  39-530.) 

Pressor  t.  Hiidenbrand,  23-483.  Spec.  Perf . , 
77,  80,  Vendors,  69,  loo.  (Fol.,  88-665. 
Cit.,  23-590 ;  64-462.) 

Preston,  Bebb  v.,  1-460. 

v.,  3-325. 

V.  Case,  42-^9.    Mortg.,  280,  232.   (Fol., 


51-872.  Cit.,44-256;  4^-515;  62-45.  Dist., 
56-84.) 

—  V.  Cooper,  1  Dillon,  589.  Attach.  ,.238- 
240. 

—  V.  Daniels,  2  G.  Gr.,  536.  Att'y,  140. 
Courts,  3.  Equity,  1,  11,  272.  (Cit,  4- 
218.) 

—  Darrance  v.,  18-396. 

—  V.  Day,  19-127.  Est.  of  Dec,  74,  189. 
(Cit,  2(^70.) 


Preston  v.  Dubuque  &  P.  R.  Go.,  11-15.  In- 
structions, 94.  Railr.,  110.  (at,  62-20; 
66-610.) 

V.  Gould,  64-44    Bills  &  N.,  288.    Lim. 

of  Ac,  245.    Suretyship,  128. 

V.  Hale,  65-409.    Appeal,  1055.    -Att'y, 


59. 


—  V.  Johnson.  66-285.    Divorce,  91.    Husb. 
&  W.,  71. 

—  Lorenzen  v.,  53-680. 

—  Lufkin  v.,  52-235. 
v.,  57-28. 

—  Peoria  &  R.  L  R.  Co.  v.,  85-115. 

—  Peters  v.,  23-595. 

—  V.  Turner,  36-671.     Equity,  44.     Ev., 


141.    Fraud.  Ck>nv.,  18.    Judgts.,  440. 
V.  Van  Gorder,  31-250.    Tax.,  439,  740. 


(Fol. ,  36-506.  Cit ,  38-278 ;  46-424 ;  47-882 ; 
60-54;  6a-329;  68-432;  69-44.) 

—  V.  Walker,  '26-205.  Appeal.  264.  In- 
terest, 11.  (at,  46-240;  47-481;  50-620.) 
Prac,  89.    (at,  27-113;  47-854;  68-265.) 

—  Wilson  v.,  15-246. 

—  V.  Winter,  20-264.    Courts,  187.    (Cit., 


31-427.)    Venue,  78. 

—  V.Wright,  6(^851.     Courts,  207.    De- 


fault, 76.  Ezecu.,  26,  221.  Judgts., 
121. 

Preusser  v.  Henshaw,  49-41.  Fraud.  Conv., 
130. 

Price,  Aldrich  v.,  67-151. 

V.  Alexander,  2  G.  Gr.,  427.  Instruc- 
tions, 58.  Partnership,  10,  11,  81,  82.  (at, 
4G.  Gr.,  28;  7-446;  83-404;  62-286.) 

V.  Brayton,  19-809.    Fixtures,  16.  (at, 


19-426;   81-602;  47-440,  441;   5&-454;  69- 
147.) 

—  V.  Burlington,  C.  R.  &  M.  R,  Co.,  42- 
16.    Appeal,  146,  180,  761. 

—  First  Nat.  Bank  v.,  52-570. 

—  V.  Hamed,  1-473.  Elections,  28.  Man- 
damus, 3,  13.    (Cit,  5-8;  18-145.) 

—  Hogaboom  v.,  63-703. 

—  Howell  v.,  40-548. 

—  Lucy  v..  89-26. 

—  V.  Mahoney,  24-582.  Fraud.  Conv., 
228.  (Cit,  34-542;  59-204.)  Ev.  (Cit, 
45-553.)    Instructions.     (Cit.,  31-148.) 

—  V.  Parker,  11-144.    Assignt,  114,  119, 


121.     (Cit,  62-204.) 

V.  Price,  84-404.    Contracts,  266.    lim. 


of  Ac,  208,  204.    (Cit,  40-40.) 
Riggs  v.,  3  G.  Gr.,  884. 


918 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Price  V.  Seydel.  46-696.    Mech.  Lien,  9.  89. 

(Dist.,  66-236.) 

Smith  v.,  60-89. 

Prichard  t.  Hopkins,  63-120.    Appeal,  339. 

Fraud,  26.    Instructions,  48. 
Pride  v.  Wormwood,  27-257.    Attach.,  43. 

Plead.,  256. 
Priest,  Engs  v.,  65-282. 

v.,  69-126. 

Moody  v.,  69-28. 

Prime  ▼.  Eastwood,  45-640.    Slander  &  L., 

23,41,58,72.    (at.,  68-402.) 
Prince  v.  Griffin,  16-552.    Att'y,  88.    (Cit., 

18-473;  20-172.) 

V. ,  27-514.    Vendors,  189. 

V.  McCoy,  40-633.    Highways,  186.    In- 

junc,  11,  12.    Mun.  Corp.,  395,  396. 
Prindle,  Duncombe  v.,  12-1. 
Prine,  Kruck  v.,  22-570. 

State  v.,  25-231. 

Pringle  V.  Chicago,  R.  L  &  P.  R.  Co.,  64-618. 

£▼.,  280.    Raih-.,  545,  555,  616. 
Printz  V.  Cheeney,  11-469.    Ev.,  1290.   (Qt., 

16-427;  29-333.)    Trespass,  3. 
Prior,  Swope  v.,  58-412. 
Pritchard,  Bunn  v.,  6-56. 
Pritchett  v.  Overman,  8  G.   Gr.,  581.    In- 
structions, 194.     (Cit.,  17-257,  584.) 
Pritz,  Ex  parte,  9-80.    Const.  L.,  814,  322, 

384.     (Fol.,   14r-217.     Cit.,   10-147;    19-49; 

26-343;    29-223;    37-465.     Expl.,    27-358. 

Dist.,  30-237.) 
Prizer,  State  v.,  49-531. 
Probasco,  State  v.,  62-400. 
Proctor  V.  McCoid,  60-153.    Sales,  129. 

V.  Reif,  52-592.    Plead.,  176. 

Rollins  v.,  56-326. 

Proska  v.  McCormick,  56-318.    Orig.  Not.,  59. 
Prossee,  Iowa  State  Ins.  Co.  v.,  11-115. 
Prosser  v.  Davis,  18-367.    Waters,  38.    (Cit., 

1&-340,  564.     Expl.,  31-69.) 

Donahue  t.,  10-276. 

V.  Jones,  41-674.     Dam.,  27.    (Cit.,  68- 

528.) 


—  V.   Ottumwa,  42-509.    Highways,   140. 
(ExpL,  43-640.)    Mun.  Corp.,  344. 

—  V.   Prosser,  64-378.    Courts,   161.     Di- 


vorce, 64. 

—  V,  Wapello  Ckjunty,  18-327.  Ev.,  484, 
601.  (Cit.,  18-244 ;  30-266 ;  34-204 ;  36-325.) 
Highways,  112.  (Cit.,  2a-537;  25-215,  446; 
80-622;  87-185.)  Waters,  33.  (Cit.,  18- 
869,  654;  19-228.    Expl.,  31-69.) 


Prouty  V.  Edgar,  6-358.    Convey.,  3.    (Cit., 

30-352.) 
V.    Tallman,    65-854.      Convey.,    215. 

Judgts.,  411.    Tax.,  273,  782,   783.    (Qt., 

66-88.) 
Provost,  Leech  v.,  26-597. 
V.  Rebman,  21-419.     Mortg.,  822,  450. 

(Dist.,  50-119.) 
Pryor  v.  Bowman,  88-93.    Bills  &  N.,  192, 

193.    (Cit.,  53-713.; 
Pugh,  Argall  v.,  56-308. 

Stevens  v.,  12-430. 

Pulley,  Dunlap  v.,  28-469. 

Pullman  Palace  Car  Co.  v.  Twombly,  29  Fed, 

Rep.,  658.    Tax.,  175. 
Purcell,  Bumford  v.,  4  G.  Gr.,  488. 
Purezell,  Nicholas  v.,  21-265. 
V.  Snjidt,  21-540.    Aliens,  2-5,  8, 10,  11, 

16.    (Cit.,  21-596;  23-869;  44-488.)    Const. 

L.,  287.    Stat.,  85.    Words  &  Phr.,  58. 
Purdy,  Independence  v.,  46-202. 


v..  48-675. 


McDole  v.,  28-277. 

Purington  v.   Frank,    2-565.     Actions,  60. 

Contin.,8.     (Cit.,  11-272;  19-157.) 

Frank  v.,  5-845. 

Pumell,  Thompson  v.,  10-205, 

WyooflF  v.,  10-832. 

Pursley  v.  Hayes,  22-11.  (See  24-119.)    Con- 
vey.,   21,   240.    Ev.,    892.    Guardianship, 

6,  38,  84,  89,  47,  56,  65-68.     (Cit,  24-231; 

28-195,   201;    32-479;    39-560.      Dist.,   28- 

216.)    Jurisd.,    83-85,   112.    (Cit.,  24-227; 

35-524;  41-254;  47-330;  69-644,     Dist.,  81- 

81-516;  60-564.) 
V.  Hays,  17-310.    Guardianship,  55, 61. 

(Cit,  24-122.) 
Putnam,  State  v.,  35-561. 
v.  Swinney,  63-383.    Bankr.,  8.    Stat. 

of  Fr.,  14. 
Putnam  Ins.  Co.,  Burlington  v.,  31-102. 
Putney  v.    O'Brien,    53-117.    Appeal,    348, 

1095.    Intox.  Liq.,  203,  204,  210.    (at,62- 

482.)    Judgts.,  39. 

O'Brien  v.,  55-292. 

Puttman  v.   Haltey,  24-425.    Convey,  109. 

(Cit.,  45-273;    53-576;    54-686.)    Ev.,  788. 

(Cit,  55-760.)    Spec.  Perf.,  7.  Vendors,  11. 
Pyne  v.  Chicago,  B.  <&  Q.  R.  Co.,  64-22& 

Negl..  76.    Railr.,  595. 

Logan  v.,  48-524. 

NowUn  v.,  40-166. 

v.,  47-298. 


TABLE  OF  CASES. 


919 


References  are  to  titles  and  sections. 


Pyne,  Thomas  v.,  55-848. 

QuaadoEf,  Mielenz  v.,  68-728. 

Qaeen  ▼.  Griffith,  4  O.  Or.,  118.     Attach., 

17. 
Quick  v.  Brooks,  21M84.    £v.,  1088. 

Burlington  v.,  47-282. 

T.  Oox,  88-668.    Reference,  24. 

Jordan  v.,  11-9. 

State  v.,  10-451. 

Qaiggans,  Smith  v.,  65^687. 

Quigley  ▼.  Duffey,  52-610.    Intoz.  liq.,  225. 

Pay.  ADisch.,  25. 

V.  Merritt,  4r475.    Prac.,  270. 

V. ,  11-147.    Plead.,  551,    (Cit.,  40- 

528.) 

State  v.,  62-75a 

Quigly,  McCoy  v.,  55-815. 

QuUlan  T.  Windsor,  6-896.    J.  P.,  195.    (Qt., 

87-164.) 
Quimby,  Tucker  v.,  87-17. 
Quinby,  Harwood  v.,  44-8854 
Qnincy,  Byington  v.,  61-480. 
Qninn  t.  Boynton,  40-^04.     Interest,  188. 

(Cit.,  5S-898.) 
T.  Chicago,  B.  &  Q.  R.  Co.,  6^-510. 

Nuisances,  20,  21.    Waters,  72. 

Coombs  v.,  66-469. 

V.  Shields,  62-129.    Corp.,  14.    Trusts, 

8,  78.    Wills,  9,  10,  64,  129-181. 

State  v.,  47-868. 

v.,  68-896. 

Teeter  v.,  62-759. 

Qnintin,  Shea  v.,  80-58. 

Quinton  v.  Burton,  61-471.    Highways,  44, 

128-180,182.    (Cit,  67-208.) 

Statev.,  5&-862. 

T.  Van  Tuyl,  80-554.    Animals,  4.    (Cit., 

87-445.)    Appeal,  890,    Et.,  75.    (Cit.,  51- 

218.)    Judgts.,  115. 

Van  Tuyl  v.,  45-459. 

Rablin,  Knowles  v.,  20-101. 

Radford  Y.Folsom,  55-276.    Receivers,  48, 49, 

54.    (Cit,  60-78.) 
T. ,  58-473.    Convey.,  187.    Mortg., 

88,92. 

V. ,  4  McCrary,  527.    Courts,  74. 

Rafferty   v.    Buckman,  46-195.    £v.,  1128. 

Intox.  Liq.,  157,  158,  186,  196. 
Ragan  v.  Day,  46-289.    Appeal,  955.     In- 
terest, 18.    (Fol.,  eO-SS.)    Plead.,  414 

Gray  v.,  84-587. 

Ragats  V.  Dubuque,  4-848.    Const.  L.,  209. 
Ragsdale,  Martin  v.,  49-689. 


Rahn  v.  Greer,  87-627.    Appear.,  81.    J.  P., 

76, 178,  802. 
Rahtigan,  Sullivan  v.,  66-830. 
Railroad  Bank  v.  Evans,  82-202.    Ev.,  589, 
•552,558.    (Cit,  86-lia) 
Railroad  Co.  v.  Fremont  County,  9  Wall.,  89. 

Pub.  Lands,  146. 

V.  Fuller,  17  Wall.,  560.    Const.  L.,  265. 

GrinneU  v.,  108  U.  S,,  739. 

V.  Howard,  7  Wall.,  418.    Mun.  Corp., 

158. 

Litchfield  v.,  7  Wall.,  270. 

•  V.  McClure,  10  Wall.,  511.    Const  L., 

155, 157. 
—  MiUs  County  v.,  107  U.  S.,  557. 

V.  McEjnley,  99  U.  S.,  147.  Appeal,  1189. 

Muscatine  v.,  1  Dillon,  586. 

V.  Richmond,  19  Wall.,  584.    Contracts, 


516. 
Raiboad  Land  Co.  v.  Courtright,  21  Wall., 

816.    Pub.  Lands,  71. 
Railroads  v.  Richmond,  15  Wall.,  8.    Courts, 

70. 
Railsback's  Heurs,  In  re,  54-459.    Appeal,  561. 
Railvray  Co.,  Brooks  v.,  101  U.  S.,  448. 

V.  Renwick,  102  U.  S..  180.    Waters,  12. 

Railway  Passenger  Assurance  Co.,  Bon  t., 

56-664. 

Lyon  v.,  46-681. 

Rainbolt  v.  Eddy,  84-440.    Bills  &  N.,  894. 

(Dist,  51-271.) 
Raines,  Micklewait  v.,  58-605. 
Rains,  Brown  v.,  58-81. 
Raisor,  Rogers  v.,  60-855. 
Rakestraw  v.  Hamilton,    14-147.     Ezecu., 

388.    (at,  21-804.)    Vendors,  185.    (Cit, 

2(M48;  88-65;  42-660.    Dist,  42-884.) 
Ralls,  Clark  v.,  50-275. 
v.,  58-201. 


Forney  v.,  80-^9. 


Ralph,  In  re,  Mor.,  1.    Slavery,  1,  2. 

Wilson  v.,  8-450. 

Ralston  v.  Black,  15-47.    Execu.,  180.    (Cit, 

47-402.)    Replevin,  28. 
V.  Lahee,    8-17.    Minors,    5-11.     (Cit, 

2^21.) 
V.  Ralston,  3  O.  Or.,  588.    Est.  of  Dec., 


61,  875.    (Expl.,  31^110.)    Real  Prop.,  7. 

(Cit,  81-502.) 

V. ,  8  G.  Or.,  585.    Est  of  Dec.,  422. 

Smith  v.,  Mor.,  87. 

Ramot  V.  Schotenfels,  15-457.    Bills  &  N., 

178.    (at.,  35-848.)    Replevin,  28. 


920 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Bamsden  v.  Wilson,  4^211.   Replevin,  27, 31. 
Ramsey  v.  Abrams,  58-512.    Est.  of   Dec., 

271.    Partition,  29. 

V.  Bush  27-17.    Venue,  85. 

V.   Ck)olbaugh,    13-164.      Attach.,   186. 

Bonds,  8.     Ck)urts,    109,   110.     Words  & 

Phr.,  7. 

McFaul  v.,  20  Howard,  528. 

Moninger  v.,  48-368. 

Rand  v.  Barrett,  66-731.    Bills  &  N.,  115. 

Execu.,  110.    Guai'dianship,  40.    Interest, 

27.    Landl.  &  T.,  108.  107.    Pledge,  9. 
V.  Wiley,  70-110.  Costs,  40.  Plead.,  847. 

Tax.,  43. 
Rand  Lumber  Co.  v.  Martin,  64^51. 
Randall,  Cook  Mfg.  Co.  v.,  6^244. 

Easton  v.,  45-111. 

V.  Fockler.  52-618.    Contin.,  29,  68. 

Randolph,  Day  v.,  63-431. 

V.  Halden,    44r-327.       Contracts,    415. 

Mining,  2. 

. V.  Heaslip,  11-87.    Garnishment,  108. 

Randolph     Bank     y.     Armstrong,    11-515. 

Agency,  193.    (Cit.,  17-78.)    Appeal,  803. 

Assignt,  20.    Ev.,  1014. 
Rankin,  District  T'p  v.,  70-65. 

Ell  wood  Mfg.  Co.  v.,  70-408. 

Hewitt  v.,  41-35. 

V.    Major,    9-297.    Mortg.,    242,    826. 

(Cit.,  11-212,  583;  13-275,  543;  14-35;  17- 

606;  38-512;  47-588.) 
V.  Miller,  43-11.    Appeal,  737.     Equity, 


226.  Guardianship,  26,  88,  42,  64.  Pub. 
Lands,  49,  64.  (Fol.,  52-206.)  Record. 
Acts,  72.    Tax.,  678,  815. 

—  V.  Pitkin,  50-313.    Elections,  40. 

—  V.  Rankin,  67-322.  (See  70-403.)  Chat. 
Mortg.,  159.     Injunc,  79. 

—  State  v.,  8-355. 

—  V.  Wilsey,  17;463.     Suretyship,  135, 136. 


(Cit.,  24-12;  61-404;  61-515;  69-415.) 
Ranney  v.  Templin,  54-240.    J.  P.,  251. 
Ransier  v.  Vanorsdol,  50-130.    Ait.  of  Inst., 

83. 
Ransom  v.  Boal,  29-68.    Mun.  Corp.,  379. 

(Cit.,  34-15.) 

Chapman  v.,  44-377. 

V.  Cummins,  66-187.    Certiorari,  4. 

David  v.,  1  G.  Gr.,  383. 

V.    Stanberry,    22-334.      Estop.,    18. 

(Cit,    37-237;     54-498;     67-19;     6&-848.) 

Garnishment,  157.     Judgts.,  17.     Plead., 

146.    . 


Randan  v.  Central  Iowa  R.  Co. ,  69-627.  Ap- 
peal, 97a  Dam.,  95,  96,  113.  Ev.,  169, 
490,520.    RaUr.,  826. 

Raridon  v.  Central  Iowa  R.  Co.,  66-64a  (Sw 
C,  69-527.)  Railr.,  826,  827.  (Cit.,  e6- 
547.) 

Rasmussen  v.  Chicago,  R.  L  &  P.  R.  Ca,  65- 
236.     Raih-.,  503. 

Ratcliff  V.  Davis,  64-467.  Est  of  Dec.,  386. 
Guardianship,  101. 

Fairfield  v.,  20-896. 

Ratcliffe,  Currens  v.,  9-309. 

Park  v.,  42-42. 

Ratliff  V.  Ellis,  ^-69.  Ev.,  794.  Tnula,  6. 
(Cit.,  19-328,  364;  25-42.) 

V.  Mann,  5-428.    Arbitr.,  46.    (Cit,  \%- 

607:  50-560;  60-144.) 

Osborn  v.,  53-748. 

State  v.,  32-189, 


Rausch  V.  Moore,  48-611.    Attach.,  118,  212. 

Est.  of  Dec.,  289,  295.    (at,  70-72.  Dist, 

57-68.)    Plead.,  242.    (Cit,  61-882 ;  67-172.) 
Raver,  Webster  v.,  4  G.  Gr.,  426. 
V.   Webster,   3-502.    Attach.,  67,    262, 

276,  296.    (Cit,  8-844,  346 ;  10-146,  889 ;  13- 

189  ;14r<198;  29-888;  84-861;  54-71.)    Dam., 

292.    (Cit.,    6-60;    87-644.)     InstructionB, 

58.    (at,  14r-870.j 
Rawlins  v.  Tucker,  3-218.   Exoep.,  86.  (Cit., 

4-504;  5-374;  6-584;  7-288;  8-^848;  9-2«; 

16-263.) 
Rawson,  Burnside  v.,  87-689. 
V.     Guiberson,     6-607.      Actions,     14. 

(Overr.,     49-185.    at,     44r^2.)    Plead., 

443,445. 
V.  Harger,  48-269.  Contracts,  601.  (Qt, 

50-837.)    Equity,  96, 141.    Patents,  1,  9. 

Singer  Mfg.  Co.  v.,  50-684. 

V.  Spangler,  62-59.     Hush.  &  W.,  123. 


(Cit.,  69-337.) 

—  Valentine  v.,  57-179. 

—  Wright  v.,  52-329. 


Ray,  Baxter  v.,  62-386, 

v.  Lischy,  17-592. 

V.  State,  1  G.  Gr.,  816.    Oim,  I*,  870, 

1171,  1190.  (Overr.,  50-161.  at,  2  G.  Gr, 
284;  4G.  Gr.,  65,  190;  6-121;  17-881;  18- 
88;  29-186;  50-518.     Dist,  8-205.) 

State  v.,  50-520. 

V.  Teabout,  65-157.    Fraud.  Conv.,  51, 


209.    Plead.,  480. 

—  Wisev.,  3G.  Gr.,  480. 


Raybum,  Claussen  v.,  14-186. 


TABLE  OF  CASES. 


921 


Referenoea  are  to  titles  and  sections. 


Rayburn  V.  Kohl,  10-92.   Att'y,i8.   Tax.,«3, 

775.     (Cit,  18-39;  22-21.) 
Kajmond  v.  Burlington,  C.  R  &  N.  R.  Co., 

65-152.   Carr.,  187.  Ev„  1105,  1106.   Negl., 

116,  117. 
V.  aay  County,  68-130.  Highways,  103, 

108. 

Curtis  v.,  29-52. 

V.  Morrison,  59-871.     Jurisd.,  148.    No- 


tice, 15,  106,  188,  189.    (Cit.,  66-520.) 

—  State  v..  20-582. 

—  V.  Williams,  40-117.    Interest,  85. 


Bea    V.    Flathers,    81-545.      Contracts,    76. 

Plead.,   942.      (Cit.,  32-29;  36-594;  86-79; 

87-350.  424.) 
V.  Owens,  37-262.    BQls  &  N.,  140,  141. 

Pay.  &  Disch.,  76. 
Bead  v.  Howe,   18-50.    Est  of  Dec.,  8,  15. 

(Dist,  68-624.) 
V. ,  89-558.    Est.  of  Dec.,  227,  287, 

347,460.     (Fol.,  43-685.    Qt,  58-178,  180; 

69-068,)    Jurjsd.,82. 
V. ,  49-65.      Real  Prop.,   171,   172. 


Tax.,  36& 

V.  Middleton,  63-817.    Replevin,  48. 
State  v.,  45-469. 
v.,  49-85. 


Thompson  v.,  41-48. 

Beade,  Delany  v.,  4-292. 
Beader,  State  v.,  60-^27. 
Beam,  Dyson  v.,  9-51. 

Hubbell  v.,  81-289. 

V.  Jack,  44-825.  Mortg.,  199,  201.  (Cit, 

53^77.)    Plead.,  388. 
Beasor,  Clear  v.,  29-827. 
Beaver,  Merrill  v.,  50-404. 
Bebman,  Dubuque  v.,  1-444. 

Kramer  v.,  9-114. 

Provost  v..  21-419. 

Sloan  v.,  66-81. 

Bector  v.   Smith,   11-302.      Crim.   Ij.,    870. 

Slander  &  L.,  20,  33.    (Cit,  18-312.  887.) 
Aed  V.  Polk  County.  56-98.    Qim.  L.,  1708. 

State  v.,  53-69. 

Red  Oak,  Stidger  v.,  64-465. 

Redd,  Baker  v.,  44-179. 

Reddan  v.  State,  4  G.  Gr.,  137.    Crim.  L., 

904,960. 
Reddin  v.  Gates,  52-210.    Crim.  L..  45.  (Cit, 

68-227.)    Dam.,  272,  275,  291.  E v..  77,  807, 
.     1285.    (Cit.,  64-787.) 
Redding  v.  Page,  52-406.  Excep.,  1, 58.  (Dist., 

59-419.)   Replevin,  21,  25.    (Cit,  57-576.) 


Reddington,  Carroll  v.,  7-386 

Jewell  v.,  57-92. 

Reddish,  Western  Cottage  Organ  Ck>.  v. ,  61-55. 

Williamson  v.,  45-550. 

Redenbaugh,  Donner  v.,  61-269. 

Knoulton  v.,  40-114. 

Redfield  v.  Hart,  1^855.    Mortg.,  878.  (Cit, 

14-448;  17-218;  19-482;  38-78.    Qual.,  44- 

217.) 

V.  Miller,  59-398.    Default,  8. 

V.  Shelby  County,  64r-ll.    Officers,  201. 

V.  Stafford,  20-600. 

V. ,  27-562. 

Redman  v.  Malvin,  23-296.    Contracts,  592. 

(Cit..  40-126.)    Excep.,  48.    (Cit,  38-417.) 

Plead.,  611. 

Neally  v.,  (>-387. 

State  v.,  17-829. 

Thrift  v.,  13-25. 

V.  Williamson,  2-488.    Mech.  Iden,  1. 

(Cit,  7-79;  12-86,  123*;  88-227,  228;  4»-191 ; 

46-698.) 
Redmon,  Van  Horn  v.,  67-689. 
Redmond,  Bradley  v.,  42-452. 
Redpatl),  Abercrombie  v.,  1-101. 

Easley  v.,  9-800. 

Redwood,  Eggers  v.,  50-289. 

Reece,  McCormack  v.,  8  G.  Gr.,  591. 

— -  V.  Northway,  58-187.    Injunc,  168, 166. 

(Cit,  62-588.) 
Reed,  Anderson  v.,  11-177. 

V.  Beck,  66-21.    Mining,  6. 

Buehler  v.,  11-182. 

Charlton  v..  61-166. 

V.  Chicago,  M.  &  St  P.  R.  O).,  26  Fed. 

Rep.,  886.    Railr.,  263,  268. 
V.  Chicago,  R,   I.  &  P.  R.  Co.,  57-23. 

Appeal,  409.    Instructions,  159.    (Cit.,  57- 

571;  68-593;  70-355.) 
V.  Chubb,  9-178.    Actions.  63.    Attach., 

250,    252.      (at,    10-28;    1J^137;    58-281. 

Dist.  8^264.) 

Corbin  v.,  48-459. 

V.  Crosthwait,  6-219.  Execu.,  101.  (Cit, 

7-99;  18-164;  19-446;  24-30.) 

Dabnev  v.,  12-315. 

V.  Darlington,  1^-349.    Contracts,  192. 

Plead.,  605. 

V.  Harper,  25-87.    Slander  &  L.,  94. 

Higgins  v.,  8-298. 

Horr  v.,  20-591. 

V.  Houston,  12-86.    Mech.  Lien.    (Cit, 


1^128.) 


922 


TABLE  OF  CASES. 


References  are  to  titles  and  sectionB. 


Beed  V.  Howe,  28-250.    Plead.,  884. 

Reeves  v.  Jones,  4  G.  Gr.,  296. 

T. ,  44-800.    Plead.,  825. 

Moore  v.,  47-80. 

V.  Hubbard,  1  G.  Gr„  158.    Excep.,  W, 

V.  Reeves,  20-597.    Appeal,  580. 

99.    (Cit.,  1  G.  Gr.,  224;  1-221 ;  8-152.) 

V.  Royal,  2  G.  Gr.,  451.    Appeal,  608. 

Jourdan  v.,  1-185. 

(Cit,  7-5.)    NewTr.,  126,  186,148.    (Git, 

V.    King,    28-500.      Mortg.,    264,    885. 

1-226;  8-192;   15-89;  16-126;   18-408;  84- 

(at.,  26-477;  89-241.) 

841.) 

Lake  v.,  21^-258. 

V.     Sebern,   16-234.      Execu.,    59,    96. 

Mclnerny  v.,  28-410. 

(at.,  28-49.)    Pledgi^,  8.    Sales,  12. 

V.  Murphy,  2  G.  Gr.,  568.    Courts,  2, 

Wickershamv.,  1-418. 

V.' ,  2  G.  Gr.,  574.     Partnerahip,  12. 

Regan,  Gray  v.,  57-688. 

(Cit,  88-404;  62-286.) 

Reginnitter,  Messer  v.,  82-812. 

Newlien  v.,  80-496. 

Reichard,  Independent  Dist  v.,  50-9^ 

Piereon  v.,  86-257. 

Independent  School  Dist.  v.,  89-168. 

V.  Reed,  18-5.    Replevin^  46.    (Cit.,  52- 

Le  Grand  Quarry  Co.  v.,  40-161. 

196.) 

V.  Warren  County,  81-881.    Contracts, 

Riggles worth  v.,  Mor.,  19. 

108.    Mim.  Corp.,  837,  882,  888.    (FoL,  61- 

Robinson  t.,  46-219. 

881.    Cit,  35-468;  89-149,  495;  48-58,  61. 

V.  Root,  59-859.    Equity,  66,  67,   160, 

Dist,  48-475.) 

161.    (Cit.,  68-858.) 

Reichman,  Reedy  v.,  55-601. 

V.  Shum,  68-878.    J.  P.,  25. 

ReickhofF  v.  Brecht,  51-688.    Att'y,  66. 

Sidles  v.,  10-589. 

Reid,  Brace  v.,  8  G.  Gr.,  422. 

State  v.,  6^-40. 

V.  Dickinson,  87-56.    Att'y,  28. 

Tavenor  v.,  10-416. 

Dudley  v.,  15-597. 

V.  Taylor,  82-209.    Cfenst.  L.,  259. 

Jamison  v.,  2  G.  Gr.,  894. 

Thompson  v.,  29-117. 

Laraby  v.,  8  G.  Gr.,  419. 

V.  Thompson,  56-455.    Tax.,  613,  642, 

v.    Mason,  14-541.     InstructionB,    116. 

810.    (Cit.,  56-451 ;  62-179 ;  68-688.) 

(CH.,   88-140;    55-704.)    Plead,    (at,  62- 

V.  Wright,  2  G.  Gr.,  15.    (Donst.  L,  9, 

863.) 

369.    Jurisd.,  5,  163-165.      (at.,  8G.  Gr., 

Seely  v.,  8  G.  Gr.,  874. 

149.)    Real  Prop.,  125. 

Sprott  v.,  8  G.  Gr.,  489. 

Reeder  v.  Carey,  18-274.    Mortg.,  241.    (Cit., 

State  v.,  20-413. 

18-548;  17-506.) 

Webster  v.,  Mor.,  467. 

Garretson  v.,  28-21. 

Reidel,  State  v.,  26^430. 

Trayer  v.,  45-272. 

Reif,  Procter  v.,  52-592. 

Reedy  v.  Reichman,  55-601. 

Reifenstahi  v.  Osborne,  65-567.    Homestead, 

Reel,  French  v.,  61-148. 

259. 

v.,  70-122. 

Reifsnyder   v.    Lee,   44-101.      Courts,  276. 

V.  Wilson,  64-13.    Mortg.,  462.    (at., 

Crim.   L.,  801,  804.    (Cit.,    65-667.)    Gar- 

69-^99.) 

nishment,  25. 

Rees  V.  Baker,  4  G.  Gr.,  461.    Landl.  &  T., 

Reigart,  Zerbe  v.,  42-229. 

25,  28.    (Cit.,  45-672;  53-158;  69-809.) 

ReUey  v.  Ward,  4  G.  Gr.,  21.    Mech.  Lien, 

V.  Henn,  60-747.    Sales,  80. 

151. 

V.  Leach,  10-489,    Plead.,  989.    (at,  26- 

Reilly,  Doyle  v.,  18-108. 

485.) 

Elder  v.,  58-403. 

Peabody  v.,  18-^71. 

Farr  v.,  58-399. 

Ross  v.,  55-296. 

V.  Ringland,  39-106.    LandL  &  T.,  86- 

Webster  v.,  28-269. 

88.      (Cit,  44^424;   58-809.)     Plead.,  888. 

Reese,  Claflin  v.,  54-544. 

Real  Prop.,  198. 

y.  Dobbins,  51-282.    Execu.,  288,  249. 

^v.  _,  44-422.    Appeal,  889.    (at,  55- 

Stuck  v.,  15-122. 

786;  59-282;  60-406;  62-57.)    LandL  ft  T., 

Reeves  v.  Chambers,  67-81.    Plead.,  614. 

86-88. 

Huner  v.,  2  G.  Gr.,  190. 

Reily,  Twogood  v.,  48-546. 

TABLE  OF  Cx\SES. 


023 


References  are  to  titles  and  sections. 


Reiueger,  Harwood  t.,  1&-600. 

Montague  v.,  11-508. 

Perry  v.,  61-750. 

Reineman  v.  Covington,  C.  &  B.  H.  R.  Co., 

51-388.    Carr.,  106. 
Reinhart   v.  Johnson,    62-155.      Ev.,   1114. 

Suretyship,  150. 
Reinbartz,  State  v.,  69-224 
Reiniger,  Clark  v.,  66-507. 
Reininghaus,  State  v.,  4&-149. 
Reis  V.  McConnel,  60-468.    Contracts,  88. 
Reisner  v.  Currier,  58-218.    Replevin,   120. 

(Cit,  60-59.) 
Relf  V.  Eberly,  28-467.    Urn.  of  Ac,  1,  105, 

106.    (at.,  38-285;  47-484,  669;  62-81.) 
Reiney,  Bartruff  v.,  15-257. 
Remking,  Frederick  v.,  4  G.  Gr.,  66. 
Remley  v.  Johnson  County  Savings  Bank, 

62-575.     Att'y,  161. 
Remsey  v.  Duke,  Mor.,  885. 
Renkin  v.  Hill,  49-270.    Equity,  28.    Spec. 

Perf.,  11.    Stat,  of  Fr.,  100. 
Reno  V.  McCuUy,  65-629.  Courts,  45.  Guard- 

iansliip,  8.    (Cit.,  66-781.)    Words  &  Plir., 

51. 

V. ,  66-730.    Guardianship,  8. 

Snyder  v.,  88-329. 

State  v.,  67-587. 

V.   Teagarden,    24-144.      Judgts.,    162. 

(Cit.,  66-681.) 
Renwick  v.  Bancroft,  5^227.  (S.  C,  5^117.) 

Agency,  11,  96. 
V. ,  59-116.      Appeal,  866.      Spec. 

Perf.,  71,  83. 
V.  Davenport  &  N.  W.  R.   Co.,  47-511. 

Railr.,  7.    (Cit.,  55-554;  67-729.) 
V. ,49-664.    (S.  C,  102  U.  S.,  180.) 

Appeal,   857.     Railr.,    158,  108,   164,   178. 

(Cit,  61-718.)    Waters,  11,  12. 

RaUway  Co.  v.,  102  U.  S.,  180. 

Ressler  v.  Hirshire,  52-568.     Highways,  56. 
Reunecker  v.  Scott,  4  G.  Gr.,  185.     Husb.  & 

W.,  78.     (Cit.,  37-41.) 
Reusch  V.  Chicago,  B.  &  Q.  R.  Co.,  57-687. 

Railr.,  137. 
Renter,  Wilson  v.,  2^176. 
Revere  F.   Ins.  Co.  v.  Chamberlin,  56-508. 

Insurance,  11.    Plead.,  60.  610.    (Cit.,  56- 

Revolving   Scraper   Ck>.  v.    Tuttle,    61-423. 

Contracts,  12.    Highways,  154. 
Reynolds  v.  Babcock,  60-289.    Interest,  172. 

Judgts.,  288. 


Reynolds,  Briscoe  v.,  51-678. 
-—  Clark  v.,  40-674. 

Dailey  v.,  4  G.  Gr.,  854. 

Dubuque  County  v.,  41-454. 

Gates  v.,  13-1. 

v.,  88-691. 

Hayden  v.,  54-157. 

Hershler  v.,  22-152. 

V.   Hindman.  32-146.      Crim.    L.    726. 


Negl.,  105.    (Cit..  34-157,  279;  37-322;  88- 
122,280,297;  49-472.) 

—  V.  Hull,  36-394.    Homestead,  35. 

—  V.  Kingsbury,  15-238.    Ackgt.,  6.    Re- 
cord. Acts,  14,  62.    (CSt,  15-250;  26-847.) 

—  Larson  v.,  13-579. 

—  Leversee  v.,  13-810. 

—  McGregor  v.,  19-228. 

—  McKee  v.,  26-578. 

—  Mainer  v.,  4  G.  Gr.,  187. 

—  V.  Martin,  51-324.    Assignt.,  44.    (Cit., 


62-88.) 

—  V.  May,  4  G.  Gr.,  288.    Est.  of  Dec.,  129. 

(Cit,  22-31;  24-318.)    Parties,  7. 

— -  V.  3Ieelick,  17-585.    Equity.    (Cit,  55- 


487.) 


—  V.  Miller,  6-459.    (S.  C,  14-97.)  Appeal. 
(Cit.,  21-335.) 

—  V.  Morse,  52-155.    Homestead,  133,  134. 
Mortg.,  19.    Vendors,  186. 

—  V.  Nichols,  12-398.    Contracts,  291,  292. 


(Cit,  21-569;   25-504;   27-280;   38-43;  88- 
124;  40-204.) 

—  V.    Plymouth   County,    65-90.      Pub. 
Lands,  37.    Tax.,  30. 

—  Smith  v.,  55-746. 

—  Tyler  v.,  53-146. 

—  Tyson  v.,  52-431. 

—  V.  Wilmeth,  45-698.    Tenants  in  Com., 


2.    (Fol.,  48-571.     at,  65-758.) 
Reyncl(fe'  Heirs  v.  Miller,  14-97.   Appeal,  222. 

(Cit,  17-585;  20-18.) 
Reznor,  Lodge  v.,  13-600. 
Rheim  v.  Robbins,  20-45.    Aliens,  7.    (Qt, 

21-542 ;  23-869 ;  4i-483 ;  53-100.)    Stat,  46. 

(Cit,  87-42;  52-378.) 
Rheum,  Bunt  v.,  52-619. 
Rhinehart,  Birge  v.,  3(^-869. 

Harbour  v.,  39-672. 

Rhoadabeck  v.  Blair  Town   Lot,  etc.,  Co., 

62-368.    Plead.,  717,  718. 
Rhoads  v.  Booth,  14-575.    Parties,  128,  184. 

(Cit,  88-857.    Dist,  88-471 ;  60-166.) 
Hoover  v.,  6-505. 


924 


TABLE  OF  CASES, 


References  are  to  titles  and  sections. 


Rhode  V.  Bank,  53-375.  Est.  of  Dec.,  88. 
Insurance,  278.    Stat,  46,  58. 

Rhodes,  Bogy  t.,  4  G.  Gr.,  188. 

Buck  v.,  11-348. 

V.  De  Bow,  5-260.    J.  P.,  125,  287.    (Cit., 

20-14;  23-241 ;  29-247.) 

V.   McCormick,    4-868.     (See    28-287.) 

Homestead,  14,  15.  (FoL,  59-518.  Cit., 
9-62;  18-878;  65-689;  66-540.  Dist.,  54- 
626.) 

V.  McKean,  55-^7.    Partnership,   128. 

Marklej  v.,  59-57. 

V.  Sexton,  88-540.   Tax.,  416,  437.   (Cit, 

87-568;  48-832.) 

State  v.,  48-702. 

V.  Stout  26-818.   Parties,  68.    (Cit,  88- 

518.) 

Rhomberg,  Dubuque  Branch,  etc.,  Bank  ▼., 
37-664. 

Rhutasel,  Citizens'  Bank  v.,  67-316. 

v.,  68-697. 

V.  Stephens,  68-627.    Chat  Mortg.,  17, 

18.     (Cit.,  68-709.)    Ev.,  1228. 

Rhyno  v.  Madison  Ck>unty,  48-682.  Tax.,  118. 

Rice  V.  Bates,  68-898.    Tax.,  580,  607,  615, 

.    616,  630. 

V.  Covey,  54-112.    Mortg.,  877. 

Dayton  v.,  47-429. 

T.    Des   Moines,  40-688.    Appeal,  880. 

Dam.,  109,  219,  229,  257.  Ev..  1816.  In- 
structions, 222.  Mun,  Corp.,  172,  602,  664, 
692.  (Fol..  55-103;  58-440.  Cit,  66-429, 
552;  67-309;  70-518.) 

Draper  v.,  56-114. 

V.   Griffith,  9-539.    Appear.,  6.    (Cit, 


10-199.)    Att'y,  25,  174     Default,  55. 

—  V.  Haddock,  70-318.   Tax.,  625,  861, 864. 

—  Hawkins  v.,  40-486. 

—  V.  Hulbert,  67-724.  Interest,  19.  Mortg., 
193. 


—  V.  Kelso,  57-115.  Convey.,  213.  Judgts., 
535,  536, 565.     Mortg..  85,  130. 

V.   Keokuk,  15-579.      Mun.  Corp.,  187. 


Stat.,  34.    (Cit,  86-842.) 

—  McMannis  v.,  48-881. 

—  Mason  v.,  66-174. 

—  v.  Melendy,  86-166.    Contin.,  48.    (Cit., 


65-i45.) 

—  V. ,  41-895.    (S.  C,  94  U.  S.,  796.) 

Att'y,  81.     Bankr.,  14. 

—  Melendy  v.,  94  U.  S.,  796. 

—  Merchants'  Union  Dlffbed  Wire  Co.  v., 
70-14. 


Rice  V.  Nelson,  27-148.  Est.  of  Dec.,  S83, 
887.  (Cit.,  27-198.)  Lim.  of  Ac,  264.  (Cit, 
80-842;  52-564.)  Real  Prop.,  114.  Tax., 
582,  542,  549,  567.  (at,  84-845;  40-197, 
211;  41-671;  55-248;  57-649;  5^16;  68- 
816.) 

V.  Plymouth  County,  43-186.     (S.  C, 

53-685.)  Mun.  Corp.,  817,  827.  (at,  4ft- 
140;  47-14;  59-889;  61-427;  66-645.) 

V. ,  58-685.    Appeal,  751,  758,  862. 

(Cit,  61-601;  64-178.) 

V.  Savery,  22-470.   Parties,  66,  67.  (Qt, 


22-441;  27-279;  82-194;  88-185;  85-250; 
86-286;  87-96;  81M^1;  68-279;  64-566.) 

—  Sloan  v.,  41-465. 

—  V.  Smith,  9-570.  Elections,  85.  Injonc., 
83.  (Fol.,  2^-828.  at,  41-161.)  Mun. 
Corp.,  800,  801.    (at,  67-269.) 

—  State  v.,  66-431. 

—  Tidrickv.,  18-214. 

—  V.  Walker,  44-458.    Mandamus,  88,  86. 


Mun.  Corp.,  205,  218,  215,  486. 
Rich,  Cedar  FaUs  <&  M.  R.  Co.  v.,  38-118. 

Freeman  v.,  1-504. 

V.  Wright  80-591. 

Richards  v.  Adamson's  Estate,  49-248.    Est 

of  Dec.,  246. 
v.   Burden,  81-305.     Appeal,    87,  49. 

(Cit,  85-428;   86-78;    56-711;   68-585;  67- 

701.)    Ev.,  1092.    (ExpL,  64-268.) 
V. ,  59-728.      Appeal,   1138.     (Cit, 

70-490.)      Contracts,    28.       Interest,    156. 

Partnership,  84.    Spec.  Perf.,  27. 

V.  Crawford,  50-494.    Mortg.,  90,  475. 

V.  DaUy ,  84-427.     Bills  &  N. ,  404.    (at, 


63-226.     Dist,  53^19.) 

—  V.  Des  Moines  Valley  R.   Co.,   18-259. 


In  June,  17.  (at,  30-330;  39-848;  41-422; 
44-382;  45-27:  55-^83;  68-168.)  Railr., 
224,  267. 

—  Gillett  v.,  46-652. 

—  v.  Grinnell,  63-44.  Lim.  of  Ac,  61. 
Partntrship,  16,  158,  193.  Stat,  of  Fr.,  64. 
(Cit..  65-222.) 

—  Gruing  v.,  28-288. 

—  V.  Haines,  30-574.  Execu.,  88,  194. 
(at,  35^271,  812;  44-560,  561;  51-626;  59- 
80.) 

—  V.  Hintrager,  45-258.  Appeal,  1008. 
(Fol.,  51-128.  Cit,  47-175,  596,  696;  49- 
693;  50-552;  51-685.)  Courts,  11.  Exoep.,6. 

—  V.  Holt,  61-529.    Arbitr.,  3,  21.    Nui- 


sances, 41.    (Cit,  65-498.) 


TABLE  OF  CASES. 


925 


References  are  to  titles  and  sections. 


Richards  v.  Iowa  Homestead  Co.,  44-804. 
ConTey.,  267,  821.    (Cit.,  59-704.) 

V.   Lioiinesbury,  65-587.    Appeal,  717. 

(Cit,  69-655.)    Excep.,  85. 

Marshall  t.,  19-571. 

T.  Karshman,  2  G.  Gr.,  217.    Interest, 

78,  159. 

Mason  v.,  12-78. 

V.    Nuckolls,   19-555.    New    Tr.,   220. 

(Cit.,  29-832;   88-293;    84-519;   86-78,   79, 
807;  87-841;  40-218;  45-186.) 

State  v.,  83-420. 

V.   Supervisors,    69-612.    Plead.,    811. 

Schools,  172. 

V.  Wapello  Ck)unty,  48-507.    Tax.,  108, 


883,  384.     (Cit.,  59-605;  67-200.) 
Richardson  v.   Barrick,   16-407.    Ck>ntract8. 

144,  249.    (at.,    37-897.)    Mortg..   16,  80. 

(Cit.,  25-198;  31-517;  8:^-188;  38-115;  42- 

263.)    Plead.,  108. 

V.  Bouck,  42-185.    Sales,  62. 

T.  Burlington    &  M.  R.  R.  Co.,  &-260. 

Ev.,  925.  Orig,  Not.,  158.  Time,  4.  Venue, 

25.    (C;it.,  16-364;  38-86.) 

Clark  v.,  82-399. 

Clay  v.,  59-488. 

Findley  v.,  46-108. 

Fitch  v.,  Mor.,  245. 

Gunderson  v.,  56-56. 

V.  Hoyt,  60-68.    Appeal,  799.    (Cit.,  63- 

528.)    Ck>ntracts,  98.    Instructions,  186. 

Langdon  v.,  58-610. 

V.    McO)rmick,    47-80.      Appeal,    839. 

(Cit.,  60-406.)    Prac,  179. 

V.  Peterson,  58-724.    Landl.  &  T.,  110. 

Roberts  v.,  39-290. 

Searle  v.,  67-170. 

Stinson  t.,  44-373. 

v.,  4a-641. 

Vittoe  v.,  58-575. 

— -  Wamock  v.,  50*450. 

Bichart  v.  Richart,  30-465.    Est.  of  Dec, 

850. 

State  v.,  57-245. 

Richey,  McCaflfrey  v.,  48-711. 
Richie,  State  v.,  59-123. 

Sumner  v.,  54-554. 

Richman  v.   Board  of  Supervisors,  70-627. 

Appeal,  190.     CJertiorari,  41,  47.    J.  P.,  89. 

Mun.Ck)rp.,860.    Parties,  116.    Waters,  78. 

V.  Brown,  26-33.    J.  P.,  102. 

V.  State,  2  G.  Gr.,  532.    Ev.,  1289.  (Cit, 

11-472.) 


Richmond  v.  Dubuque  &  S.  C.  R.  CJo.,  26- 
191.  (S.  C,  33-422;  40-264.)  (^ntracts, 
365,  888.     Dam.,  150,  151. 

V. ,  83-422.  (S.  C,  40-264;  15  Wall., 

3:  19  Wall.,  584.)  Actions,  39,  43,  44. 
(Cit.,  83-302;  42-572;  48-42;  54-125,  646, 
738;  70-502.)  Carr.,  94.  Ck)nst.  L.,  51, 
150.  Contracts,  66,  866,  562-^66.  (ExpL, 
88-629.  Dist.,  44-165.)  Dam.,  37.  54,  73. 
Equity,  26,  27,  252,  258.  Injunction,  104. 
Spec.  Perf.,  2-5,  16.    (Cit.,  43-89;  46-207.) 

V. ,  40-264.     Contracts,  660, 562, 568, 


565.    Dam.,  55,  161,  162.    Ev.,  814 

—  V.  Greeley,  38-666.    Agency,  86,  87. 

—  Groves  v.,  53-570. 

v.,  56-69. 

v.,  58-54. 


—  Raihroad  Co.  v.,  19  Wall.,  584. 

—  Railroads  v.,  15  Wall.,  8. 

—  V.  Shickler,  57-486.  Dam.,  86.  (at», 
66-698.)  Intox.  Liq.,  182.  Suretyship, 
44. 

—  V.  Tibbies,  26-474.    Convey,  857.    (Cit., 


26-582 ;  28-308 ;  32-487.    Expl. ,  43-210.) 
Rickabaugh  v.   Bada,   50-56.    Execu.»  109. 

Replevin,  40. 

David  v.,  32-540. 

Ricke  V.  Kramer,  70-535. 
Rickets,  Butler  v.,  11-107. 
Ricketts,  Clay  v.,  66-862. 

Cowles  v.,  1-582. 

Nutter  v.,  6-92. 

Rickey  v.  Holcomb,  30-591. 

WolcQttv.,  22-171. 

Rickman  v.  ^tanton,  82-134.    Est.  of  Dec., 

92.    (Cit.,  61-722.)    Grig.  Not.,  169. 
Eickner  v.  Dixon,  2  G.  Gr.,  591. 
Ricord  v.  Jones,  33-26.     Bills  &  N.,  68-480. 
Riddle  v.  Backus,  86-480. 
v. ,  88-81.   Lim.  of  Ac,  64.   I^ead., 

745,  764.    Stat,  of  Fr.,  82.    (C^t.,  52-244) 
V.  (flutter,  49-547.    Ck)nvey.,  41.  Fraud. 

Ckmv.,  14    Trusts,  4,  5,  81,  187,  138. 
Ridenour  v.  Clarinda,  65^65.    New  Tr.,  51. 
Rider,  Byington  v.»  9-566. 

V.  Clark,  54-292.    Partition,  17. 

V.  Kelso,  63-367.    Equity,  122.    Fraud, 

14.     Judgts.,  567.     Notice,   77.    Record. 

Acts,  77. 

Street  v.,  14-606. 

Throckmorton  v.,  42-84. 

Ridgley,  Ballard  v.,  Mor.,  27. 
Ridley,  State  v.,  48-870. 


926 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Riech  V.    Bolch,    68-586.      Contracts,    807. 

Dam.,  38.      Judgts.,   114.     New  Tr.,  81. 

Plead.,  148,  908. 
Rife  V.  Inghraxn,  3  G.  Or.,  125.     Judgts., 

180. 

V.  Pierson.  2  G.  Gr.,  129.    J.  P.,  88. 

Riggin,  Kimble  v.,  2  G.  Gr.,  245. 
Riggleworth   v.  Reed,  Mor.,   19.     Judgts., 

129. 
lUggs  v.  Bagley,  2  G.  Gr.,  888.    Courts,  274. 

(at.,  22-260.) 

Coleman  v.,  61-548. 

Fuller  v.,  66-828. 

V.  Johnson  County,  6  Wall.,  166.    Man- 
damus, 40,  41,  48. 
V.  Price,  8  G.  Gr.,  384.    Parties,  26. 

(Cit.,  11-86.) 

Smith  v.,  56-488. 

Rigler,  Bradenberger  v.,  68-800. 
Riley,  Boyer  v.,  41-13. 

CuUen  v.,  7-517. 

Hanlenbeck  v.,  85-105. 

Merritt  v.,  43-682. 

V.  Mohonan,  26-507.    Appeal,  485,  492. 

(Cit.,  27-186.) 
V.  Norton,  65-306.     Ev.,  855.    Plead. 


126.    Slander  &L.,  76. 
—  State  v.,  28-547. 
v.,  40-697. 


Wells  \,,  2  Dillon,  566. 

Rimav.   Cowan,  81-125.    Tax.,   820.    (Cit., 

82-465 ;  87-589,  586,  688 ;  88-148,  154 ;  41- 

473.) 
Rinard  v.  Burlington  &  W.  R,  Co.,  66-440. 

Mun.  Corp.,  484. 
Rindskoff  v.  Barrett,  11-172.    (S.  C,  14r-102.) 

Bills  &  N. ,  21.    (Fol. ,  29-508.    Cit. ,  18-258 ; 

29-505 ;  4<M85 ;  47-637.    Dist.,  46-486.)' 
V. ,  14^101.    Contracts,  407..    (Cit., 

16-827,  884 ;  88^79 ;  55-178.)    Instructions, 

58.    (Cit,  80-404,  442.) 

V.  Conable,  26-601. 

Y.  Curran,    84-825.    Intox.    Liq.,    286. 

Instructions.    (Qt.,  88-588.) 
T.  Lyman,  16-260.    Appeal,  212.    (Cit., 

17-297,  585;  84-540.)    Chat.  Mortg.,  116. 

(Cit,  20-407.)    Execu.,  67,  58.    (Cit,  68- 

240.) 

V.  Malone,  9-540.    Ev.,  576,  1851.   (at, 


Ring  V.  Ash  worth,  3-452.    Equity,  77.    Ev., 

776.    (at,  8-114;  15-389;  29-584.)    Spec. 

Perf.,  8. 
V.  Johnson  County,  6-265.    Mun.  Corp., 

59,862.    (Cit,  6-392;  8-199;   10-165,  169; 

11-76;  11^242 ;  26-251 ;  27-62.)    Officers,  84. 
Ringgold    County  v.  Allen,  4^-697.    Mun. 

Corp.,  821. 

Jiska  v.,  57-630. 

Lucas  County  v.,  21-88. 

V.  Ross,  40-176.    Crim.   L.,  857,   1069, 

1889. 
Ringland,  Goepinger  v.,  62-76. 

Goodykoonts  v.,  52-732. 

ReiUy  v.,  39-106. 

v.,  44-422. 

Rmk  V.  Sample,  56-100.    Vendors,  12. 
Riordan  v.  White,  42-432.    Est  of  Dec.,  204. 
Ripley,  Collins  v.,  8-129. 

Forsyth  v.,  2  G.  Gr.,  181. 

v.  Gear,  5^-460.  Attach.,  187.  Bonds,  4. 

V.  Giiford,  11-367.    Officers,  162.    (at, 

87-45;  52-818.)    Stat,  41. 
Rippey,  Hendrie  v.,  9-351. 
Rischatch,  Freibertsheyser  v.,  10-587. 
Risdon,  Huntington  v.,  48-517. 

Moses  v.,  46-251. 

V.  Shank,  37-82.    Stat,  167.    (Cit,  41- 

614;  61-315.) 
Risk,  Childs  v.,  Mor.,  439. 
Riskamire,  Watson  v.,  45-231. 
Risley,  Rosenthal  v.,  11-541, 

Woolheather  v.,  38-486. 

Risser,  Diddy  v.,  55-699. 

Ritchey,  Cowl  v.,  23-588. 

v.  Davis,  11-124.    Crim.  L.,  788.     Mai. 

Pros.,  11,  24, 35.  (Cit,  28-55;  63-217.  Dist, 

48-695.) 

Davis  v.,  55-719. 

Haynesv.,  80-76. 


10-109;  18-18.)    Notary  Pub.,  1. 
Rinehart  v.  Buckingham,  84-409.    £▼.,  1091. 

Interest,  160. 
State  v.,  48-696. 


Ritchie  v.   McDuffie,    62-46.     Mort^.,    149. 

Tax.,  809. 

Oakey  v.,  69-69. 

Rittenmyer,  White  v.,  80-268. 

Ritter  v.  Doerr,  25-121.    Equil^,  64^  Mortg., 

265. 
V.  Henshaw,  7-97.    Execu.,  284.    (at, 

16-22;  17-861;  18-76,  164;  21-289;  51-884.) 

Iowa  Northern  Cent  R.  Co.  v.,  86-568. 

Rittgers  v.  Rittgers,  5^218.    Est  of  Dec., 

864.    Wills,  124. 
Ritz    V.   Tannehill,   69-476.      Mun.    Corp.. 

856. 


TABLE  OF  CASEa 


927 


References  are  to  titles  and  sections. 


Bivereatt  v.  St.  Ament,  8  Q.  Gr.,  118.  Ev.,  188. 

Robbins,  Port  v.,  85-206. 

RiTer  R.  Ck>n8t.  Co.,  Arnold  v.,  85-90. 

Rheim  v.,  20-45. 

Rivers,  Ayers  ▼.,  04-^8. 

Shipman  v.,  10-208. 

▼.  CJole,  88-677.    Appeal,  8,  129.    (Cit., 

Van  ShaacJc  v.,  80-201. 

60-812.)    Stat,  5.    (Cit.,  50-111.) 

Roben,  State  v.,  89-424. 

Davis  v.,  49-485. 

Roberts  v.  Albright,  2  G.  Or.,  120.    Plead., 

McCarn  v.,  7-404. 

737. 

V.  Mitchell,  57-198.    Habeas  Corpus,  2, 

V.  Burris,  12-894.    Orig.  Not..  107. 

4,  29. 

Byrne  v.,  81-819. 

T.  Olmsted,  66-186.    Equity,  188.  Prac., 

V.  Campbell,  59-675.    Mech.  Lien,  188. 

299. 

(Cit,  62-281.)    Spec.  Perf.,  88. 

V.  Rivers,  60-878.  Divorce,  28,  86.  (Cit., 

V.  Cass.  27-225.   Appeal,  813.    Dist.,  59- 

65-569;  70-277.) 

158.    Reference,  46.    (Cit,  60-186.    Dist., 

V. ,  65-568.    Divorce,  7, 24. 

42-486.) 

State  v.,  5&-102. 

— :- V.  Corbin,  26-815.    (S.  C,  28-855.)    Ap- 

 v.,  60-881. 

peal,  949.     Amignt.  55.    (Cit,  52-72;  68- 

v„  64-729. 

596.)    BiUs  &  N.,  2,  322.     (Cit.,  69-152.) 

v.,  66-653. 

Courts,  237.    Parties,  29. 

v..  68-611. 

V. ,  28-855.    Appeal,  943,  986.    (Cit., 

Strylter  v.,  47-108. 

28-428 ;  64-693.     Dist.,  53-391 ;  61-886 ;  6&- 

Wamsley  v.,  84-463. 

75.) 

Warder  v.,  64-412. 

V.  Deeds,  57-820.      Tax.,  108,  407,  729, 

Rix   V.   Silknitter,    57-262.      Attach.,    104. 

782. 

Execu.,  77. 

Dinwiddle  v.,  1  G.  Or.,  368. 

Roach  V.  Parcell,  61-98.     Instructions,  180. 

V.  Hamilton,  56-683.    Judgts.,  295. 

Road  District,  White  v.,  ^202. 

V.  Hammon,  29-128.    Lim.  of  Ac,  196. 

Roads  V.  German,  27-838. 

V.  Hoyt,  12-845.      Appeal,  222.     (Cit, 

Lea  v.,  22-408. 

14-99;  n-585.) 

Plummer  v.,  4-587. 

V.  Jones,  80-525.    Appeal.  501. 

Robb  V.  Albia,  K.  &  D.  M.  R.  Co.,  44-440. 

V,  Leon  Loan,  etc.,  Co.,  63-76.    Appeal, 

Officers,  198.    (Cit.,  68-216.) 

784.    (Cit.,  66-20.)    Dam.,  19, 98.    Excep., 

V.  Brewer,  60-589.   Execu.,  175.  Fraud. 

86.    Instructions,  241. 

Conv.,  118. 

V. ,  69-678.    Dam.,  19,  98. 

V.  Dougherty,    14-879.     Appeal,  1089, 

Lucas  County  v.,  49-159. 

(Cit.,  27-580,  582;  80-436.) 

McConn  v.,  25-152. 

Ghunee  v.,  8-198. 

V.  McMahan,  4  G.  Gr.,  84.    Ev.,  793. 

Heminger  v.,  59-761, 

(Cit,  21-189.) 

V.  Lefevre,  7-150.    Ev.,  1011. 

V.  Merrill,  60-166.    Tax.,  661. 

V.  McBride,  28-886.    Homestead,  48,  86. 

V.  Miller,  2  G.  Gr.,  122.    Slander  &  L., 

(Cit,  89-859;  66-668.) 

81. 

▼.  McDonald,  29-880.     Contempt,  17. 

V.  Richardson,  89-290.  Instructions,  141. 

(at,  65-678;  66-688.)    Ev.,  918.    (Cit,  61- 

Suretyship,  52,  59. 

667.)    Habeas  Ck)rpus,  16. 

V.  Rumley,  58-801.    Agency,  58,  221. 

—  v.  Robinson,  66-600.    Tax.,  198.    (Cit, 

V.  Smith,  Mor.,  417.    Plead,    (at,  1  G. 

68-176.) 

Gr.,  887.) 

Stnunan  v.,  87-811. 

V.  Smith,  Mor.,  426.    Appeal.    (Qt,  ft- 

Wallace  v.,  87-192. 

257.) 

Robbinsv.  Decatur  Countv,  87-182.    Spec. 

Storm  v.,  54-677. 

Perf.,  2a 

V.  Taliaferro,  7-110.    Courts,  24.    (at, 

Evans  v.,  2(M72. 

16-475.) 

▼.  McLean,  29-593. 

Tracy  v.,  59-624. 

V.  Neal,  10-560.    Courts,  224.    Venue, 

V.  Waters,  9-484.    Bills  &  N.,  179.   Ev., 

111.  121. 

676. 

938 


TABLE  OF  CASEa 


References  are  to  titles  and  sections. 


Roberts.  Woodbury  v.,  59-848. 

Robinson  V.  Gould,  26-89.  Convey.,  75.  (Cit., 

Robertson  v.  Anderson,  57-l«5.    Tax.,  704. 

28-246;  88-480:  68-601.) 

Burrows  v.,  7-100. 

V. ,  30-185.    Vendors,  28. 

Byington  v.,  17-562. 

V.  Hague,  63-278.    Est.  of  Dec.,  814 

V.  Central  R,  Co. ,  57-376.  Judgts. ,  65, 66. 

V.  Hamilton,  60-184.    Board  of  Health, 

Chamberlin  v.,  81-408. 

1.    Dam.,  5,  6. 

Crocker  v..  8-404. 

V.  Hurley,  11-410.    Pledge,  7. 

V.  Eldora  R ,  etc. ,  Co. ,  27-245.    Appear. , 

V.  Illinois  Cent  R.  Co.,  80-401.    Agency, 

19.    (Overr.,  48-488.    Cit,  42-897.)    J.  P., 

94.    Instructions,  58.    Prac.,  228. 

314.    Railr.,  248,  256. 

Joy  V'.,  15-698. 

V.  King,  55-725.    Contracts,  478. 

V.  Keith,  25-821.      Appeal,  188,  400. 

V.  Phillips,  8  G.  Gr.,  220.    Agency,  126. 

Attach.,    180.      Replevin,   22.     (at,   87- 

Convey.,  200.    Fixtures,  8. 

591.) 

V.   Robertson,    25-850.      Convey,,   16. 

V.  Lair,  81-9.    Bills  &  N.,  71,  74,  110, 

Equity,  109.    Est,  of  Dec.,  819.    (Cit.,  26- 

482.    Plead.,  582.    (Cit,  85-118;  52-624) 

477.     Dist..  54-481.)    Husb.  &  W.,  46. 

V.  Lake,    14-421.     Lim.    of    Aa,  268. 

V.  Seevers,  8-281.    Contracts,  512. 

(Cit,  24-293.)    Real  Prop.,  48. 

Stevenson  v.,  55-689. 

Mather  v.,  47-408. 

v.   Young,    10-291.      Orig.    Not.,   108. 

V.  Merchants*  Despatch,  etc.,  Co.,  45- 

(Cit.,  17-176;  83-158;  62-324.)    Stat.    (Cit., 

470.     Can-.,  46,  52,  54,  57,58,71.    (Dist,, 

84-168;  41-614.) 

47-231.) 

Robeson,  Bushnell  v.,  62-^540. 

V.  Moriarty,  2  G.  Gr.,  497.    Ghumish- 

Robey  v.  Knowlton,  28-544.      Lim.  of   Ac. 

ment,  42. 

(Cit,  26-537;  84-457.) 

Pearson  v.,  44-418. 

Robinson  v.  Allen,  87-27.    Lim.  of  Ac,  88. 

v.   Phoenix  Ins.   Co.,  25-480.     Alt  of 

Plead.,  899. 

Inst.,  28.    (Cit.,  56-495.)    Insurance,  29. 

▼.  Bacon,  24-409.    Appeal,  502.    (Cit., 

v.  Poe,  50-753. 

83-237.) 

V.  Reed,  46-219.    Alt  of  Inst.,  1,  5,  24, 

v.  Bailey,  26  Fed.  Rep.,  219.     Convey., 

40.     (Cit,  46-552.     Expl.  &  Dist.,  5JW48.) 

105.    Mun.  Corp.,  43.    Tax.,  824. 

Guaranty,  6. 

Bates  v.,  8-318. 

Robb  v.,  60-500. 

V.  Burlington,  50-240.    Mun.  Corp., 590, 

V.  Robinson,  22-427.    Ev.,  272.    Guard- 

595.   (Dist,  63-649.) 

ianship,  82.    Trusts,  11,  45. 

Byington  v.,  16-591. 

Rumsey  v.,  58-225. 

V.  Campbell,  47-626.    Contracts,  87,  88. 

Sears  v. ,  61-745. 

Ev.,  1179. 

State  v.,  28-514 

V.  Chapline,  9-91.    Bailm.,  21.    Sales, 

v.,  47-489. 

28,  105.    (Cit,  15-279;  43-544)   Trusts,  92. 

v.,  5^228. 

V.  Chicago,  R.  I.  &  P.  R.  Co.,  67-292. 

V.  State  Ins.  Co.,  55-489.    Meoh.  lien. 

Raih-.,  817. 

88.    (at,  62-50.) 

Cook  v.,  42-474 

Sterritt  v.,  17-61. 

^ Davis*  Sons  v.,  67-855. 

V.  Turner,  8  G.  Gr.,  540.    Ev.,  1017. 

Dynes  v.,  11-137. 

Wilson  v.,  61-857. 

Elston  v.,  21-531. 

Robinson  Machine  Works  v.  Vone,  52-207r 

v..  28-208. 

Agency,  174. 

▼.  Erickson,  25-85.    Plead.,  857. 

Robison,  HaU  v.,  25-91. 

Fannon  v..  10-272. 

V.  Pattei-son,  20-599. 

V.  First  M.  E.  Church,  59-717.    Fraud. 

V.  Saunders,  14r^39.     Appeal,  204,  222. 

Con  v.,  88. 

(Cit,  14r-589;  15-607;   17-680;  22-266;  25- 

V.  First  Nat  Bank,  48-854.    Appeal, 

262,   599;    27-818;    81-476;    36-251,    262.) 

1025.    Tax.,  644,  768,  794.    (Fol.,  48-710.) 

Garnishment,  179. 

V.  Foster,  12-186.   Orig.  Not,  87.   Time, 

Williams  v. ,  21-498. 

5,6.    (Cit,  66-124.) 

Roblver,  Kempker  v.,  29-274. 

TABLE  OF  CASES. 


929 


References  are  to  titles  and  sections. 


Roby  V.  Appanoose  Ck)nnt7,  68-118.  Appeal, 
265,  266,  865.    Mun.  Corp.,  925. 

V.  Hall,  57-218.    Appeal,  795. 

Roche  V.  Dubuque,  42-250.  Mun.  Corp., 
566.     (Cit.,  60-32.)    Stat,  100. 

Bock  V.  Kreig,  89-289.    Homestead,  122. 

V.   Singmaster,   62-511.     Attach.,   141. 

Garnishment,  8.    (Cit.,  65-174.) 

V.  Wallace,  14-598.    Mun.  Corp.    (Cit., 


15-886;  26-250;  27-65.) 

V. ,  15-879.    Appeal,  840. 

Rockhold,  Brown  v.,  49-282. 

Rock  Island  Nat.  Bank  v.  Nelson,  41-568.  Bills 

&  N.,  873.    (Cit.,  48-239.)    Intcx.  Liq.,  230. 
Rockwell  V.   Kimball,  11-524.    Appea],   145. 

V.  Monroe  County,  10-591. 

Taylor  v.,  10-530. 

Rodabaugh,  Byersv.,  17-53. 

V.  Pitkin,  46-544.    Guaranty,  50.     (Cit., 

54-545;  55-544.) 
Rodecker,  Niagara  Ins.  Co.  v.,  47-162. 
Rodefer  v.  Myers,  56-227.     Plead.,  b69. 
Rodemacher  t.  Milwaukee  &  St.  P.  R.  Co., 

41-297.    Const.  L.,  116, 117,  210.     (Cit.,  57- 

405.)    Railr.,  889,  467,  471.     (Cit.,  50-855. 

Expl.,  50-840. 
Rodemeyer  v.   Rodman,   5-426.    Cdhtracts, 

180.     Hush.  &  W..  146.     (Cit.,  12-461,  667; 

18-596 ;  14-511 ;  22-490 ;  24-312 ;  26-477 ;  82- 

884;  51-648.     Dist.,  17-896.) 
Bodenbach,  Banks  v.,  54-695. 
Roderick,  Barthell  v.,  34-^17. 
Rodgers,  Woodward  v.,  81-842. 
Rodman,  Rodemeyer  t.,  5-426. 

State  v.,  62-456. 

Rodobaugh,  Pickens  v.,  29-594. 
Rodocker,  Brown  v.,  65-55. 
Rodolph,  Ck)llins  v.,  8  G.  Gr.,  299. 
Roe,  Kjnney  v.,  70-509. 

V.  Wilmot,  51-689.     Appeal,  776. 

Roennan,  Carman  v.,  46-185. 

Rogers  t.   Alexander,  2  G.   Gr.,  287.     Ev. 

(Cit.,  9-68.) 

V.  A  lezander,  2  G.  Gr. ,  448.    Schools,  197. 

^  Allen  v.,  27-106. 

Beebe  v.,  8  G.  Gr.,  819. 

V.  Burlington,  8  Wall.,  664.  Mun.  Corp., 

142,  150. 
▼.  Carman,  54-715.    Appeal,  809.    (Cit., 

56-302;  68-85.) 
V.   Chicago  &  N.  W.  R.   Co.,   26-568. 

Railr.,  409.    (Cit.,  80-475;  84-508;  87-848. 

Dist.,  62-519.) 

Vol.  II  —  59 


Rogers,  Connolly  v.,  51-704. 

V.  Cummings,  11-459.  Default,  61.  (Cit., 

38-594.) 

Davenport  &  St,  P.  R.  Co.  v.,  89-298. 

Davis  v.,  28-413. 

V.  Gillett,  5^266.    Est.  of  Dec.,  120,  2C2. 


Lim.  of  Ac,  55. 

—  V.  Gwinn,  21-58.  Judgts.,  498,  494. 
(Cit.,  81,  268,  267,  281.)  Jurisd.,  162. 
Plead.,  569,  560. 

—  w  Hanson,  35-288.    Attach.,  158.    Prac., 


128, 206.    Sales,  200.    (Fol.,  68-402.    Cit., 
64-78;  65-860,  895;  69-661.) 

—  V.    Highland,    69-504.      Attach.,    145. 
Ghat.  Mortg.,  51. 

—  HiU  v.,  2-67. 

—  V.    Hussey,     8^664.      Convey.,    216. 


Notice,  27.  45,  97.    (Cit.,   40-430;  42-652; 
45-500;  49-490;  63-412.     Dist.,  52-378.) 

—  Jasper  County  v.,  17-254. 

—  V.  Lee  County,  1  Dillon,  529.    Interest, 


28. 

—  Lee  County  v..  7  Wall.,  181. 

—  V.  Loop,  51-41.    Jurisd.,  21.    J.  P.,  56. 
(Cit.,  66-756.) 

—  V.  Millard,  44r466.    Contracts,  85.    Ev., 


850.    (Cit.,  52-735.)    Instructions,  237. 

—  Moffit  v.,  15-453. 

—  V.  Morton,  51-709.    Courts,  191. 

—  Nicely  v.,  39-441. 

—  Palmer  v.,  70-^1. 

—  V.  Raiser,  60-855.    Homestead,  92. 

—  V.  Rogers,  68-92. 

—  Satherv.,  10-281. 

—  School  Dist.  v.,  8-^16. 

—  State  v.,  58-«44. 

—  Sterling  v.,  29-604 

—  Stewart  v.,  25-395. 

—  Supervisors  v.,  7  Wall.,  175. 

—  v.  Taylor,  40-193. 

—  Thompson  v.,  51-333. 

—  V.  Vass,  6-405.    Pub.  Lands,  32.    (Cit., 
9-588;  4&-483,  610.)    Stat.,  3. 

—  V.  Winch,  6&-168.    Appeal,  497. 


Rolikar,  Brodt  v.,  48-36. 

Rohrbacher  v.   Ware,    37-85.      Bailm.,    33. 

Contracts,   378.    (Cit.,   38-889.)    Ev.,   781, 

782. 
Roland  v.  Brock,  29-284.    Plead.,  947.    (Cit. , 

51-693.) 
V.  Cenlerville,  M.  &  A.  R.  Ck>.,  61-880. 

Mech.  Lien,  72. 
RoUet,  State  v.,  6-585. 


930 


TABLE  OF  CA8EB. 


References  are  to  titles  and  sections. 


Rollins,  Barker  v.,  8(M13. 

V.  Coggshall,  29-510.     Default,  17. 

V.  Proctor,  5^326.     Landl.  &  T.,  7,  105, 

119. 

V.  Thomburg,  22-389.    Vendors,  88. 

Romaine  v.  Ck>mmi88ioners,  Mor.,  357.  Ap- 
peal, 625. 

State  v.,  58-46. 

Roman  Catholic  Mat.,  etc.,  Soc'y,  Matt  v., 
70-455. 

Romans  t.  Hay's  Adm*r,  12-370.  Ev.,  1080. 
(Fol.,  13-100.     Cit.,  12-271;  29-145,  487.) 

Romick  v.  Chicago.  R.  I.  &  P.  R.  Co.,  62-167. 
Negl.,  132.    Railr.,  559. 

V.  Perry,  61-288.    Replevin,  83. 

Romp  V.  State,  8  G.  Gr.,  276.  Crini.  L.,  682, 
954,  1018.  (Cit.,  4  G.  Gr.,  173,  484 ;  20-100; 
53-736.) 

Rona  V.  Meier,  47-607.  Wills.  116.  (Cit.. 
63-127;  69-380.) 

Ronan  v.  Williams,  51-680.    Plead.,  573,  574. 

Ronen,  Green  v.,  59-83. 

v.,  62-89. 

Roney,  State  v.,  37-30. 

Ronk,  Tucker  v.,  43-80. 

Rood  V.  Board  of  Supervisors,  39-444.  Tax., 
213,  259. 

Rook  V.  Jimeson,  67-202.    Agency,  226. 

Rooney  v.  Dubuque  County,  44-128.  Mun. 
Corp.,  890. 

Graham  v.,  42-567. 

Roop  V.  Clark,  4  G.  Gr.,  294.  Ev.,  541.  Par- 
ties, 217,  245. 

V.  Seaton,  4  G.  Gr.,  252.    Plead.,  199, 

891. 

Shapleigh  v.,  6-524. 


Roost,  Stahl  v.,  34-475. 
Root,  Eddy  v.,  52-726. 

V.  Gay,  64-399.    Appeal,  558.    Execu., 

162. 

Gerlinger  v.,  55-758. 

V.  Illinois  Cent.  R.  Co.,  29-102.    Appeal, 


219.    (Cit.,  55-787.)    J.  P.,  81. 

—  Langworthy  v. ,  10-260. 

—  McConn  v.,  52-727. 

—  Reed  v.,  59-859. 

—  V.  Schaffner,  39-375.    Fraud,  19.    Husb. 
&  W.,  84.    Plead.,  511.    (Dist.,  51-425.) 

—  V.  Sturdivant,  70-55.    Assault,  2.    Dam., 
273,  277.    Ev.,  97,  173. 

—  Whiting  v.,  5»-292, 


Root  &  Son's  Music  Co.  v.  Caldwell,  54-432. 
Ev.,  411.    (Cit.,  70-521.) 


Roper,  Snyder  v.,  Mor.,  229. 

Teabout  v.,  62-603. 

Rorabacher,  State  v.,  19-154. 
Rosa  v.  Holm,  11-282. 
Rose,  Brown  v.,  48-231. 

v..  55-734. 

Bruley  v.,  57-651. 

Cutler  v.,  35-456. 

V.  Des  Moines  Valley  R.    Co.,    39-246. 

Carr.,  Ill,  157.    Dam.^  50,  288,  287,  255. 

(Fol.,  46-115.    Cit.,  43-677;  63-176.)  Railr., 

576. 
V. ,  47-420.    Jurisd.,  144. 


—  Finn  v.,  12^565. 

—  V.  Hindman,  36-160.    Ev.,  285. 

—  McMillenv.,  54-522. 

—  V.  Schaffner,    50-483.     Convey.,    355. 
Equity,  25.    Plead.,  686,  637. 

—  V.  Wheeler,  4^52.    Appeal,  129.    (Cit.. 


54-18;  62-252;  69-512.) 

Rosecranes  v.  Iowa  &  M.  Telephone  Co.,  65- 
444.     Contin.,  60. 

Rosecrans  v.  Everett,  34-577. 

Frost  v.,  66-405. 

V.  Illinois  Cent.  R.  Co.,  80-608. 

Roselle,  Duncan  v.,  15-501. 

Rosenbaum  v.  Adams,  61-382.    Plead.,  819. 

Rosenberg  v.  Des  Moines,  41-415.  Mun. 
Corp.,  665. 

Rosencrans,  Darland  v.,  56-122. 

State  ex  rel.  v.,  65-382. 

Rosenthal  v.  Griffin.  23-268.    Ackgt.,  8. 

V.  Risley,  11-541.    Sales,  39. 

Rosier  v.  Hale.  10-470.  Const.  L,,  123.  (Fol., 
11-284;  14-420.  Cit.,  1^138;  44r449;  45- 
68;  47-463.    Expl.,  12-288.)    Stat.,  83. 

State  v.,  55-517. 

Rosiers,  Scholte  v.,  4-328. 

Rosierz  v.  Van  Dam,  1^175.  Actions,  52. 
Mortg.,  46.  Plead.,  569.  (at.,  16-190, 
436;  17-59;  18-345;  19-541;  26-491.) 

Van  Driel  v.,  26-575. 

Roes,  Bray  ley  v.,  33-505. 

Burlington,  C.  R.  &  M.  R  Co.  v.,  48-706. 

V.  Chicago,  R.  L  &  P.  R.  Co.,  55-691. 

Judgts.,  446. 

V.  Clinton,  46-606.    Mun.  Corp.,  461, 

609,620.    (Cit.,  67-847.) 

V.  Davenport,  66-548.    Mun.  Corp.,  693. 

(Cit.,  67-309.)    NewTr.,  79. 

v.  Hatch,  6-149.  Mun.  Corp.,  945.  Offi- 
cers, 109.  (Expl.,  40-11.  Diet.,  87-554; 
51-61.) 


^    TABLE  OF  CASES. 


931 


References  are  to  titles  and  sections. 


Ross  V.  Hayne,  8  G.  Gr.,  211.  Ev.,  267, 1176. 
(Git.,  9-446;  18-814;  26-279 ; 46-543 ;  67-512.) 

▼.  Hellyer,  26  Fed.  Rep.,  418.  Home- 
stead, 70. 

Helphrey  ▼.,  19-40. 

V.  Kennison,  88-896.    Mortg.,  208.  (at., 


42-119;  66-852.) 

V.  Loomis,  64-482.    Appeal,  1062.    Ev., 


72,  86,  128,  124, 125,  282.    (Git.,  65-688;  66- 
160 ;  61M55 ;  70-153. )    Notice,  104. 

—  V.  McQuiston,  45-145.   Appeal,  668,  907. 
(Git,  68-127.)    Ev.,  82.    Wills,  24,  61. 

—  Moore  v.,  Mor.,  401. 

—  V.  Rees,  55-296. 

—  Ringgold  Gounty  v.,  40-176. 

—  State  v.,  21-467. 

—  United  States  v.,  Mor.,  164. 

—  Wright  v.,  2  G.  Gr.,  266. 


Roeseau,  Greighton  v.,  1-138. 

V.  Fine,  1-98.    Appeal,  278. 

Mississippi  &  M.  R.  Go.  v.,  8-878. 

Rotch  V.  Hussey,  52-694.    Vendors,  188. 

Roth,  State  v.,  17-886. 

Rotberbam,  Wakefield  v.,  67-444. 

Rotbschild,  Wise  v.,  67-84. 

Rothweiler,  Templin  v.,  56-259. 

RotEler  V.  Rotzler,  46-189.    Landl.  &   T., 

124. 
Roundy  v.  Bonowitz,  40-44.    Easem^t,  1. 
Roup,  Nevan  v.,  8-207. 
Rouse  V.  Rouse,  47-422.    Divorce,  127. 
Rowan  v.  Lamb,  4  G.  Gr.,  468.    Appeal,  288. 

cat.,  11-295;  12-207.)    Attach.,  186,  187. 

(Git.,  22-20;   36-319.)    Ev.,   891.    Jurisd., 

76,  91.    Stare  Decisis,  2.    Trusts,  89. 
Rowe,  French  v,,  15-568. 

Hoskins  v.,  61-180. 

Rowell   V.    Williams,    29-210.    Dam.,    268. 

Mun.  Gorp.,   649,   704.    (Git.,  32-827;  83- 

899;    88-598;   44-291;    50-201.    Dist.,   58- 

857.)    Prac,  192. 
Rowland,  Bell  v.,  ^281. 

Hunt  v.,  22-58. 

v.,  28-849. 

V.  Rowland,  4  G.  Gr.,  188.    Est.  of  Dec., 

424.    (at,  17-519.) 
Rowler,  Hoi  wig  v.,  60-96. 
Rowley    v.    Bartbolemew,    37-874.     Ghat. 

Mortg.,  89.    (Git,  58-494;  64-422;  68-151, 

710;  69-182.) 
V.  Baugh,    83-201.    Gertiorari,  11.    J. 

P.,  107.    (Git,  87-128.) 
Homer  v.,  61-620. 


Rowley  v.  Jewett,  56-492.  Appeal,  854.  At- 
tach.. 191,  192.  Dam.,  298.  (Git,  59-595.) 
Parties,  84.    Suretyship,  72,  102. 

V.  Painter,  69-482.    Attach.,  162.    OflS- 

cers,  199. 

White  v.,  46-680. 


Rowlings,  Granfield  v.,  48-664. 
Royal,  Reeves  v.,  2  G.  Or.,  451. 
V.  Smith,  40-615.    Appeal,  528.   Breach 

of  Pr.,  2,  9-11. 
Royal  Ganadian  Ins.  Co.,  Harris  v.,  5&-286. 
Royal  Ins.  Go.  v.  Davies,  40-469.  Suretyship, 

87. 
Royce,  Hall  v.,  64-136. 

v.,  66-359. 

Jaquith  v.,  42-406. 

V.  Jenney,  50-676.  Gertiorari,  25.   (Git., 


57-260.)    Tax.,  214,  237.    (Git,  58-290.) 
Royer,  Carn  v.,  55-650. 
V.  Foster,  62-381.    Appeal,   719.    Gon- 

vey.,  822.    Gourts,  188.    Grig.  Not.,  181. 
Roziene  v.  Ball,  51-828.    Ev.,  348. 

V.  Wolf,  43-393.    New  Tr.,  144. 

Ruan,  Mahaska  Gounty  v.,  45-328. 

Rubey  v.  Gulberston,   35-264.     Bills  A  N., 

151. 
Ruble  V.  Atkins,  8^-694.   Appeal,  564.   Prac., 

39,  162. 
V.  McDonald,  7-90.  Appeal,  454, 501, 518. 

(at,  10-397,  549;  11-402;   15-90;  1^128; 
•21-337 ;  22-543 ;  24-114, 41 1 ;  26-510 ;  80-625 ; 

82-99;  83-287;  38-654;  65-808.)    Assignt, 

94.    New  Tr.,  29,  161,  202.     (Git,  11-66; 

15-89;  20-202;  82-618.) 
V. ,18498.    Instructions, 226.   (Git, 


19-491;  81-143.) 

Ruby  V.  Schee,  51-422.  Garnishment,  116. 
Plead.,  508,  908. 

State  v.,  61-86. 

Rucker,  Von  Puhl  v.,  ^187. 

Rudd,  Laub  v.,  37-617. 

Ruddick,  Bates  v.,  2-428. 

V.  Lloyd,  15-441.    Bills  &  N.,  881.    (at, 

17-805;  22-287.)  Gonvey.,801.  Vendors,  67. 

McGraiy  v.,  33-521. 

McManus  v.,  14-92. 

V.  Marshall,  23-243.    Plead.,  688,  787. 

Marshall  v.,  28-487. 

V.  Gtis,  38-402.  Ev.,  1086.  Partner- 
ship, 13.    (Git,  63-61.) 

V.  Patterson,  9-108.    Appeal,  160. 

V.  Vail,  7-44.    J.  P.,  284.    (FoL,  11-172. 

at,  10468;  18-68;  21-81;  40-869.) 


932 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Ruddleedin  v.  Smith,  86-669.    Judgts.,  459. 

Rudisill,  Sullivan  r.,  68-158. 

Rudolph  V.  Covell,  5-525.    Spec.   Perf.,  89. 

(Cit.,  8-412;  20-471;  36-254;  88-71;  48-39.) 
Ruff,  Kiene  t.,  1-482. 
Rufferty,  State  v.,  70-160. 
R«gg»  Johnson  County  v.,  18-187. 
Ruggles,  Carroll  County  v.,  69-269. 

Hodge  v.,  36-42. 

V.   Nevada,   68-185.    Mun.   Corp.,  672. 

(at.,  66-124,  256.) 
Ruhl,  Boone  County  v.,  9-276. 

State  v.,  8-447. 

Rule,  Paulson  v.,  49-576. 

Rumbaugh,  Dunning  v.,  36-566. 

Rumley,  Roberts  v.,  5&-801. 

Rump   V.    Schwartz,    56-611.     Equity,    78. 

Plead.,  863. 
V. ,   67-471.    Estop.,   96.    Tenants, 

44.    Vendors,  163. 
Rumsey  v.  Robinson,  58-225.    Assignt.,  128. 

Attach.,  256.     Plead.,  883. 
V.  Town,  20  Fed.  Rep.,  558.     Assignt., 

130,  131,  135,  144,  146,  147.     Chat.  Mortg., 

100. 
Runnels,  Phillips  v.,  Mor.,  891. 
Runner   v.    Keokuk,    11-548.     Railr.,    250. 

(Cit.,  21-36,  157.) 
Runyan  v.  School  Dist.,  12-184.    Schools,  47. 

Taylor  v.,  8-474. 

v.,  9-522. 

Rupert,  Danforth  v.,  11-647. 

Ruppert  V.  Chicago,  O.  &  St.  J.  R.  Co.,  48- 

490.   Raibr.,  201,  287.   Tenants  in  Com.,  17. 
Rusch,  CampbeU  v.,  9-337. 
V.    Davenport,    6-443.     Highways,    46. 

Instructions,  54,  58.    (Cit.,  11-250.)    Mun. 

Corp.,  644.     (Cit.,  16  346;   21-414;   26-268; 

82-327;   57-750.)    Negl.,   1,   16,   97.    (Cit., 

29-47,  536;  38-567;  44-675;  69-419.) 

Donnelly  v.,  15-99. 

McCormick  v.,  15-127. 

V.  Supervisors,  Woolworth,  313.    Man- 


damus, 39. 
Rush  V.  Burlington,  C.  R.  &  N.  R.  Co.,  57- 

201.     Railr.,  223.     (Cit.,  65-441.)    Tenants 

in  Com.,  16. 
V.  Carpenter,  54-132.     Contracts,  882. 

Ev.,  727. 

V.  Frost,  49-183.     Plead.,  445. 

Heiserman  \\,  22-240. 

V.Rush,  46-648.     (S.  C,  48-701.)    Di- 


vorce, 118.    Judgts.,  160,  190.    Plead.,  222. 


Rush  V.  Rush,  48-701.  Divorce,  47,  118. 
Judgts.,  190. 

Zapple  v.,  28-99. 

Rusie  V.  Jameson,  62-52.  Fraud.  Conv.,  18, 
282. 

Rubs,  Foster  v.,  14-61. 

V.  Steamboat  War  Eagle,  9-874.    (S.  C, 

14-368.)  Instructions.  (Cit.,  12-458;  14- 
238;  82-178.)    Jurisd.     (Cit.,  17-851.) 

V. ,  14-863.    Appeal,  467,  520.  (Cit, 

18-289;  29-829;  43-282,676.)  Carr.,  186. 
(Cit,  53-280.)  Dam.,  251.  Ev.,  1098.  (Cit, 
18-315;  19-566,  567;  20-456;  29-145;  81- 
249.)  Instructions,  58,  174,  189.  (Cit,  80- 
404,442:  32-178;  39-41.)  Jurisd.  (Cit, 
17-351.) 

Swords  v.,  13-603. 


Russel,  Carrothers  v.,  53-846. 

Russell  v.  Burlington,  30-262.  Mun.  Corp., 
468,  469.  (Cit.,  34-271 ;  86-825.  Dist.  68- 
123.) 

Cox  v.,  44-556. 

V.  First  Nat.  Bank,  65-242.  Judgts..  226. 

V.  French,  67-102.  Att'y,  167.  Con- 
tempt, 6,  39. 

G  uthrie  v. ,  46-269. 

V.  Hanley,  20-219.     Animals,  1.     (Cit, 


20-882.)  Railr.,  311,  334.  (Cit,  21-376;  25- 
142;  26-552;  89-223;  59-620.  Dist,,  23- 
880;  43-209.)    Trespass,  8,  9. 

—  V.  Johnston,  67-279.     Appeal,  847,  1056. 

—  V.  Lode,  1  G.  Gr.,  566. 

—  V.  Long,  52-250.     Husb.  &  W.,  55,  109. 

—  Mullen  v.,  46-386. 
V.  Nelson,  32-215.     Equity,  246.    Kew 


Tr.,  91.    Plead.,  27.     Real  Prop.,  132,  159. 

—  V.  Pottawatamie  County,  29-256.   Att'y, 
48,  49.    Judgts.,  213. 

—  V.  Russell,  4  G.  Gr.,  26.     Divorce,   109. 
(Cit.,  86-196.) 

—  Watson  v.,  18-79. 

—  V.  WUson,  37-377.    Injunc,  135,  150. 
(Cit.,  40-627.) 

—  Wilson  v.,  40-697. 


Rust,  Simmons  v.,  89-241. 

Ruter  V.  Foy,  46-132.  Ezcep.,  48.  Instruc- 
tions, 177.    Negl.,  162. 

Ruth,  In  re,  82-250.  Const  L.,  90.  841. 
Intox.  Liq.,  38. 

Rutherford  v.  Haven,  11-587.  Vendors,  92. 
(Cit,  14-528;  19-580;  20-297;  21-15;  82- 
478.) 

Scribner  v.,  65-551. 


TABLE  OF  CASEa 


933 


References  are  to  titles  and  sections. 


Ratbven    v.    Mast,    55-715.      Execu.,     299. 

Mortg.,  132. 

State  v.,  58-121. 

Ratledge,  Boyd  v.,  25-271. 

Doyle  v.,  22-552. 

V.  Evans,  11-287.    Ev.,  1235.    (Cit.,  18-. 

290.)    Fraud.  Conv.,   186,  187.     (Git,  61- 

148.) 

Harris  v.,  19-388. 

V.    Squires,     2^-5^       CJontracts,    450. 

Partnership,  76. 

Wilson  Sewing  Machine  Co.  v.,  60-39. 

Rutt  V.  Howell,   50-535.      Homestead,   172, 

178. 

V. ,  50-697. 

Rutter,  Newbury  v.,  88-f79. 

V.  State,   1-99.      Courts,  5.    Crim.  L.. 

1689.    (Cit,  41-641.)    Jurisd.,  41. 
Ryan,  Adams  v.,  61-733. 

V.  Adamson,  57-30.    Insurance,  64. 

V.  Asliton,  42-365.    Att'y,  62.    (Cit.,  44- 

690.) 

Baker  v.,  67-708. 

V.  Chew,  13-589.    Bills  &  N.,  331,  403. 

(Cit,  80-451;  56-515,  561;  63-226.) 

David  v.,  47-542. 

v.  Doyle,  31-53.  Appear.,  14,   Att'y,  29. 


Trusts,  91. 

—  V.  Harrow,  27-494.    New  Tr. ,  33.    (Cit. , 


57-753.    Dist.,  33-273;  44-44;  48-573,  540.) 

—  Harrow  v.,  31-156. 

—  Hillisv.,4G.  Gr.,  78. 

—  Johnson  v.,  10-588. 

—  Kansz  v.,  51-233. 
V.   Kennedy,    62-37.      Dedication,    19. 


Highways,  28. 

V.  Mathews,  64r-250.    Courts,  108. 

V.  Mullinix,  45-631.    Appeal,  1080.  (Cit, 

68-S98.)    Fraud.   Conv.,    9.     Plead.,    891. 

(Cit,  56-645.) 

State  v.,  2a-406, 

v.,  34-601. 

v.,  70-154. 

V.  Varga,  37-78.    (See  12-58.)    Jurisd., 

149.    (Cit,  65-500.)    Railr.,  10,  14.     (Cit, 

87-599;    3^-418;   40-229;    57-260;    60-566; 

64-874;  67-781,  735,     Dist.,  70-631.) 

v.  Weesels,  15-145.    Const  L.,  108. 

Ryoe  v.   Mitchell  County,    65-447.     Att'y, 

160. 
Ryder  ▼.  Burlington,  C.  R.  &  N.  R.  Co.,  51- 

460.    Carr.,  82. 
V.  Cobb,  68-235. 


Ryder V.  Thomas, 82-56.    Attach., 246.   (Fol., 

37-379.     Cit,  62-558.)    Plead.,  90,  95. 
Ryerson,  First  Nat.  Bank  v.,  23-508. 
V.  Hendrie,  22-480.    Parties,  169.    Part- 
nership,  139.     (Cit.,  28-299;    26-356;   40- 

125.) 
Ryland,  Lowrie  v.,  65-584. 
Rynear  v,  Neilin,  3  G.  Gr.,  310.    Convey., 

115.    Equity,  60.    Spec.  Perf.,  6. 

V. ,  4  G.  Gr.,  524.    Prao.,  267. 

Saar,  Hansen  v.,  60-751. 

Sabelowitz,  Wells  v.,  68-288. 

Sabin   v.    Harris,    12-87.      Contracts,    268. 

Guaranty,  48, 57,  59.    (Cit.,  13-210 ;  14-462 ; 

15-33.) 
Sabula,  Cliicago,  M.  &  St.  P.  R.  Co.  v.,  19 

Fed.  Rep.,  177. 
Sabula,  A.  &  D.  R.  Co.,  Brush  v.,  43-554. 

Hynes  v.,  38-258. 

Sac  County,  Cedar  Rapids  &  M.  R.  R.  Co.  v., 

46-243. 

Iowa  R.  Land  Co.  v.,  39-124. 

Mansfield  v. ,  59-694. 

v.,  60-11. 

Smith  v.,  1  WaU.,  139. 

Sackett  v,  Osborn,  26-146.    Tax.,  311.  Vend- 
ors, 6. 

Page  v.,  69-226. 

V.  Partridge,  4r416.    Attach.,  61,  204. 

(Cit,  5-379;  7-505;  8-49,  99,  128,  193,  477; 

31-118;  86-265.) 
Sackrider   v.   Sackrider,    60-897.      Divorce, 

29. 
Sadler  v.   Bean,  87-439.    Dam.,  202,    Ev., 

486.    New  Tr.,  114.    Sales,  6. 

V. ,  88-68  k    Appeal,  477. 

Safely    v.    Gilmore, '  21-588.      Dam.,    184. 

Landl.  &  T.,  33. 
Safley,  McAlister  v.,  65-T19. 
Sage,  De  Louis  v.,  13-146. 

V.  Keesecker,  Mor.,  338. 

V.  Nichols,  51-44.     Reference,    17,  88, 

89,48. 
Sailing,  Mallory  v.,  48-699. 
Sainer,  Cantiil  v.,  59-26. 
St.  Ament,  Rivereau  v.,  8  G.  Gr.,  118. 
St  Clair,  State  v.,  17-149. 
St  John.  Cowden  v.,  16-690. 

Kesler  v.,  22-566. 

V.  Wallace,  25-21.     Excep.,   184,   187, 

149,  150.    (Cit. ,  42-576 ;  48-661 ;  56-837 ;  60- 

98;  61-119.) 
West  v.,  68-287. 


984 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


St.  Joseph  Mfg.  Co.  v.  Harrington,  68-380. 

Appeal,   159.     Instructions,  22.     Jurisd., 

39.    (Cit,  64r-110.)    J.  P.,  110,  111. 
St.  Louis  &  C.  R.  R.  Co.  v.  Eakins,  80-279. 

Ev.,  287,  630.    Stamps,  10,  11. 

Varner  v.,  55-677. 

St.  Louis,  D.  M.  &  N.  R.  Co.,  Haines  v.,  65- 

216. 

La  Mont  v.,  62-193. 

St.   Louis,  K.  &    N.    R.  Co.,    Baldwin  v., 

68-37. 
St.  Louis,  K.  &  N.  W.  R.  Co.,  Baldwin  t., 

63-210. 

Ford  v.,  54-723. 

St  Louis,  K.  C.  &  N.  R.  Co.,  Barber  v.,  43- 

223. 

Davies  v.,  56-193. 

Donald  v.,  52-411. 

v.,  44-157. 

Henderson  v.,  86-887. 

Holbert  v..  38-315, 

v.,  45-23. 


O'Connor  v.,  56-735. 

Young  v.,  44-172. 

St.  Louis  L.  Ins.  Co.,  Butler  v.,  45-93. 

St.  Louis  Type  Foundry  v.  Medes,  60-625.  J. 

P.,  229. 
St.  Mark's  Church,  Bird  v.,  62-567. 
St.  Paul  &  S.  C.  R.  Co.,  Moody  v.,  41-284. 
St.  Paul  Harvester  Works,  Evans  v.,  63-204. 
St.  Thomas'  Church,  Bark  v.,  70-287. 
Sale  V.  First  Regular  Baptist  Church,  62-26. 

Asso.,  11.    Corp.,  141.    Mandamus,  18. 
Sales,  Jones  County  v.,  25-25. 

V.  Kier,  50-699.     Assignt.,  18. 

V.  Western  Stage  Co.,  4-547.     Carr., 

136,   188.     (Cit.,    14-370;    53-279;    65-154; 

68-487;  69-493.) 
Sallack,  Lester  v.,  81-477. 
Salladayv.  Bainhill,   29-555.    Judgts.,  491. 

(Cit.,  40-224.) 

Hemphill  v.,  1  G.  Gr.,  301. 

Salomon,  Gimbel  v.,  54-389. 

Salpaugh,  Farwell  v. ,  32-582. 

Salter  v.  Burlington,  43-531.    Tax..  477. 

Samm,  Close  v.,  27-503. 

Sammons,  Clark  v.,  13-368. 

Sample  v.  Davis,  4  G.  Gr.,  117. 

V.  Frost,  10-266.     Ev.,  1113. 

Greeley  v.,  22-338. 

V.  Griffith,  5-376.    Attach.,  61.    (Cit., 

8-477 ;  1 1-186.     Dist. ,  36-2640    Plead. ,  739. 

(Cit.,  11-6,  454;  88-816.) 


Sample,  Mayo  v.,  18-306. 

Rink  v.,  56-100. 

Sampson,  Shellito  v.,  61-40. 

Samson  v.  Samson,    67-253.     Equity,   126. 

Est,  of  Dec.,  286.    Ev.,  1088-1040.    Gifts, 

9,  10. 
Samuels  ▼.  Dubuque  Coimty,  18-586.    Atf  y, 

104.    (at.,  17-417.) 
V.  Griffith,  18-103.    Ev.,  1170, 1171, 1283. 

(Cit.,    18-290,    456;   22-437,    506;    29-459; 

82-41;  45-14.) 
Newman  v.,  17-528, 


Sanborn   v.    Casady,    21-77.     Convey.,  14. 

Hush.  &  W.,  134,    (Cit,  26^77.) 

Deeds  v.,  22-214. 

V,,  26-419. 

Sanboum  v.  Smith,  44-153.    Venue,  21. 
Sanders  v.  Clark,  22-275.   Appeal,  504.    (Cit.. 

30-525.)    License,  11, 12. 

V.  Eidridge,  46-84.     Convey.,  242. 

v.  Godding,  45-463.     Convey.,  258,  254. 

Estop.,  100.    Real  Prop.,  23.    (FoL,  46-85. 

Cit.,  46-86.) 

v.  Lowe,  25-598. 

Lyon  v.,  3  G.  Gr.,  332, 

Meeker  v.,  6-61. 

V.  State,   2-230.    Intox.    Liq.,    60,    61. 


(Cit.,  4-853;  8-397.)    Words  &  Phr.,  88. 

State  v.,  80-583. 

Sanderson,  GUbert  v.,  56-349. 

Sandford  V.  Martin,  31-67.  Stat.,  70.  Waters, 

36.    (Cit.,  41-168.) 
Sandham  v.  Chicago,  R.  L  &  P.  R.  Co. ,  38- 

88.    CaiT.,  137,  140. 
Sands  v.  Adams  County,  11-677.    Tax.,  34. 

(Dist.,  84r-450.) 

V.  Pierson,  61-703.    Fraud.  Conv.,  «3. 

Wood  v.,  4  G.  Gr.,  214. 

V.  Wood,  1-368.     Bills  &  N.,  285.     (Cit.. 

47-659.     Dist.,  18-486.)    Ev.,  714.     Excep., 

101.    (Cit.,  5-489.)    Plead.,  418.     (Cit,  8- 

859.     ExpL,  9-399.) 
Sandval  v.  Ford,  55-461.    Mech.  Lien,  98, 94. 

(Cit.,  62-50.) 
Sandwich  Mfg.  Co.  v.  Wright,  22  Fed,  Rep., 

631.  Assignt.,  130,  132. 
Sanford,  Corse  v.,  14-235. 
V.  Lee  County,  49-148.    Crim.   L.,  818, 

1732.     (Cit.,  54-189.)    Mun.  Corp.,  1»5, 208. 

968. 

Newell  v.,  10-896, 

v.,  18-191. 

v..  13-463. 


TABLE  OF  CASES. 


935 


JSeferenoes  nre  to  titles  and  sections. 


Sangamo  F.  Ins.  Co.,  Duncan  v.,  85-20. 
Sangster,  Hutchinson  v.,  4  G.  Gr.,  840. 
V.  Love,  11-580.    Mortg.,  236,  227,  289, 

411.    (Cit,  18-275,  548;  17-506;  88-308;  35- 

34d;  47-538.) 
Sankey,  Denham  v.,  88-269. 

Langan  v.,  55-52. 

V.  Trump,  85-267.    Plead.,  643.     (Cit., 

52-^24.) 
Sansee  V.  Wilson,  17-582.    Sales.     (Fol.,  54- 

684.     Cit.,   21-304;    67-29;    68-294.     Dist., 

24-28.)     • 
Sansom  v.  Greenough,  55-127.    Intox.  Liq., 

160. 
Santo  V.  State,  2-165.    Const.  L.,  30,  84,  85, 

196,  270,  298,  360,  367,  871,  872,  891,  892. 

(Fol.,  ^205;   87-652.    Cit.,  1^277,  284;  4- 

352;  5-414,  498;   8-86,  87,  88,  397;  14-230; 

15-139;  22-894;  29-898;  80-14;  81-601;  83- 

135;  87-364;  45-211;  58-497;  59-27.    Dist., 

46-483;  49-229.)    Courts,  65.     Intox.  Liq., 

2,  7,  56,  97.    (Cit.,  65-489.)    Mun.  Corp., 

959.    (Cit.,  8-88.)    Stat.,  45. 
Sanxey  v.    Iowa   City   Glass   Co.,    63-707. 

Mortg.,  402,  403.    Plead.,  818. 
V. ,  68-542.    Appeal,  616,  617,  970, 

1117.    (at.,  6a-689.)    Officers,  93. 
Sapp  V.  Aiken,  68-699.    Att'y,  61.    Contin., 

20.    Pay.  &  Disch.,  48.    Suretyship,  126. 

Cassady  v.,  64-203. 

Plympton  v.,  65-195. 

V.  Walker,  66-497.    Tax.,  602. 

Sappington,  Burkhart  v.,  1  G.  Gr.,  66. 

Sarchett,  Jones  v.,  61-520. 

Sargeant,  Casar  v.,  7-317. 

Sargent  v.  Chubbuck,  19-37.     Homestead, 

36-80.    (Cit,  21-534;  28-388,  490;  39-359; 

5^685;  60-856;  66-668.) 
V.  Herod,  3-146.    Convey.,  242.    (Cit., 

3a-112.) 

Morris  v.,  18-90. 

V.  Pittman,  16-469.    Execu.,  226.  (Fol., 

48-77.    Cit.,  41-852.) 

Walker  v.,  47-448. 

Wilkinson  v..  9-521. 


Sartori,  Abbott  v.,  57-666. 

State  v.,  55-^0. 

Sasseen,  Farmer  v.,  63-110. 

Sater,  Burlington  &  M.  R  Co.  t.^  1-421. 

V.  Burlington,  etc..  Plank  Road  Co.,  1- 

886.    Const.  L.,  199.     Raib:.,  151,  167,  168. 

194.    (Cit.,  2-299;  11M40;  29-604;  84-366, 

459;  62-282.) 


Sater.  Grash  v.,  6-301. 

V.  Hendershott,  Mor.,   118.    Bills  &  N., 

129.     (Cit.,  Mor..  433.) 
V.  Meadows,  68-507.    Real  Prop.,  40,  75, 


76. 


Seerley  v.,  68-375. 
State  v..  8-420. 


Saterlee,  Burroughs  v.,  67-396. 

Sather  v.  Rogers,    10-231.    Ev.,   671.    (Cit., 

10-464;  25-294;  26-473.) 
Sattler,  Gebhard  v.,  40-152. 
Saubman  v.  Greatrakes,  34-698.    Replevin, 

85. 
Saucer  v.  Lyon,  23-599. 
Saucrwein,  Harrison  v.,  70-291. 
Saum  V.  Jones  County,  1  G.  Gr.,  165.    Prac., 

13.     (Cit.,  2  G.  Gr.,  134;  4  G.  Gr.,  414:  1- 

122.)    Vendors,  79. 

V.  Saum,  49-704.    Stat,  of  Fr.,  104. 

T.  Stingley,  3-514.    Equity,  293.    (Cit., 

16-547.) 
Saunders    v.    Bentley,    8-516.      Grig.    Not. 

(Cit.,  8-474;  10-447;  32-510;  42-79.) 

V.  Halliday,  48-81.    Appeal,  1027. 

V.  Howard,  51-517.     Instructions,  47. 

V.  Mullen,  66-728.      Dam.,  279.     Ev., 

661. 

Perry  v.,  36-427. 

Robison  v. ,  14-539. 

State  v. ,  68-370. 


Sautbine,  Dudley  v.,  49-650. 

Savage  v.  Scott,  45-130.  Lim.  of  Ac,  144- 
146.  (Cit.,  63-575.)  Mortg.,  160.  (Qual., 
54-164.) 

Thompson  v.,  4^-898. 

v.,  47-522. 

Savary  v.  Savary,  8-271.  Conf.  of  L.,  5. 
(Cit.,  11-100;  24r-329.) 

Savery  v.  Browning,  18-246.  Actions,  36. 
(Cit.,  20-802;  21-369;  23-353;  29-98.)  At- 
tach., 146.  Convey.,  52.  (Cit.,  20-362;  22- 
264.)  Plead.  (Cit,  21-15;  84-231;  37-520.) 
Record.  Acts,  74. 

V.  Busick,  11-487.    Appeal,  507.      (Fol., 

41-16.  Cit.,  14-291,  604;  22-892;  55-124; 
59-13.)    Instructions,  242. 

Easton  v.,  44-654. 

V.  Hays,  20-25.*   BUls  &  N.,  456.    (Cit., 

56-507.)    Replevin,  45. 

Hervey  v.,  4a-313. 

McLott  v.,  11-323. 

V.  Moore,  61-505.     Conv.,  104. 

Rice  v.,  22-470. 


s 


936 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Savery  v.  Savery,  8-217.     Att'y,  24. 

Sherman  v.,  2  McCrary,  107. 

V.  Spaulding,  8-289.    Assignt.,  101,  111, 

112.    (C:t.,  11-145.) 

Sypher  v.,  3»-258. 

V.  Sypher,  89-675.    Est.  of  Dec.,  68, 173, 


Judgts.,  281.    Lim.  of  Ac,  56. 

—  Welsh  v.,  4-241. 

—  White  v.,  49-197. 
v.,  50-515. 


Savill,  Hall  v.,  8  G.  Gr.,  87. 

Sayings  Bank  v.  Horn,  41-55.    Appeal,  197. 

(Cit.,  53-490.)    Plead.,  920. 

V.  Kennedy,  58-454.     Homestead,  56. 

Savory,  Jefferson  County  v.,  2  G.  Gr.,  238. 

Savoye,  State  v.,  48-562. 

Savre,  Ellsworth  ▼.,  67-449. 

Sawyer  v.  Brossart,  67-678.     Contracts,   47. 

Vendors,  5. 

Gibbs  v.,  48-443. 

T.  Landers,  56-422.    Railr.,  202.    (Cit, 

60-38.) 

Lucas  v.,  17-517. 

V.  Meyer,  45-152.    Mun.  Corp.,  391. 

Mitchell  v.,  31-582. 

V.    Perry.    62-238.      Homestead,     121. 


Mortg.,  378. 

—  V.    Warner,    36-338.      Vendors,    107, 
106. 

—  V.  Webb,  5-315.    Garnishment,  91. 


Sax  y.  Drake,  69-760.  Appeal,  876.  Bills  & 
N.,  441. 

Jaques  v.,  39-367. 

Sayers  v.  Lyons,  10-249.  Convey.,  233,  242, 
243.     (Cit.,  33-112.) 

Sayles  v.  Deluhrey,  64-109.  Appeal,  166,  208. 
J.  P.,  286. 

Saylor,  Allen  v.,  14-485. 

V.  Mockbie,  9-309.  Default.  25.  Part- 
nership, 190.    (Dist,  12-217.)    Receivers,  5. 

Sayre  v.  Wheeler,  31-112.  Assignt.,  40. 
Bills  &  N.,  63.  Contracts,  304,  305,  308. 
Crim.L.,1594.  (Cit.,  32-561; 40-326.)  Ev., 
564. 

V.  ,  32-iJ59.  BiUs  &  N.,  63.  Con- 
tracts, 804,  305.    Ev.,  564. 

Scallan  v.  Wait,  64-705.     Landl.  &  T.,  131. 

Scallen,  Casady  v.,  15-93. 

Scamahorn  v.  Scott,  42-529.  Garnishment, 
130.     (Cit.,  62-129.) 

Scarf  V.  Patterson,  37-503.     Appeal,  885. 

Scarff,  Gaylord  v.,  6-179. 

Schaale,  Buell  v.,  89-298. 


Schaefert  v.  Chicago,  M.  &  St.  P.  R.  Ca,  6^ 

624.     Appeal,  835.    Raik-.,  655,  687,  688. 

(Cit,  63-751;  68-640.) 
Schaentgen  v.   Smith,  48-859.    Venue,  78. 

(FoL.  59-617.     Cit,  69-253.) 
Schaffer,  State  v.,  70-871. 
Schaflfner  v.  Grutzmacher,  6-187.    Convey. 

858.     (Cit,2(M37.)   Equity.    (Cit,  10-508 

11-499.)    Est.  of  Dec.,  84,  85.     (Cit.,  8-149 

12-93;  14-889;  20-503;  22-376 ;  23-377 ;  3a- 

168.) 

Root  v.,  39-375. 

Rose  v.,  50-488. 

Schaller  v.  Wright,  70-667.    Assignt,  129. 

Fraud.  Conv.,  159. 
Schanler  v.  Porter,  7-482.    New  Tr.,  25,  201. 

(Cit,   1&-89;   16-259;   20-202;   31-213;  32- 

518.) 
Scharfenburg  v.  Bishop,  35-60.    Ackgt.,  12. 

Chat.  Mortg.,  57.    (Cit.,  35-810 ;  52-89 ;  56- 

258;  57-38,  668;   5&-501;   62-256:   66-642; 

68-724.)    Ev.,  945.    Record.  Acts,  6. 
Schaub,  Otturawa  v.,  5iJ-515. 
Schaunhurst.  State  v.,  34-547. 
Schaup,  Veach  v.,  8-194. 
Scheckner  v.  Milwaukee  &  P.  du  C.  R.  Co., 

21-515.     Mun.  Corp.,  424. 
Schee,  Ruby  v.,  51-422. 
Scheie,  State  v.,  52-608. 
Schenck,  Iowa,  M.  &  N.  P.  R.  Co.  v.,  56- 

628. 
Schermer  v.   Gendt,  62-742.    Appeal,    481. 

Negl.,  124. 
Schewe,  Chicago,  D.  &  M.  R.  Co.  v.,  45-79. 
Schick,  Peck  v.,  50-281. 
SchUb.  State  v.,  47-611. 
Schill,  State  v.,  27-268. 
Schiller  Lodge,  Fisher  v.,  50-459 
Schilling,  State  v.,  14r455. 
Schlagel.  State  v..  19-169. 
Schlapkahl,  Otto  v.,  57-236. 
Schlengener  v.  Chicago,  M.  &  St  P.  R.  Co., 

61-235.    RaDr.,  894. 
Schlicht  V.  Stivers,  61-746.    Att*y,  148.  Con- 
tracts, 390. 
Schlichting,  First  Nat  Bank  v.,  40-51. 

Wamibold  v.,  16-248. 

Schlisman  v.  Webber,  65-114.    Ev.,  898.    J. 

P..  84. 
Schloth,  German  Bank  v.,  59-316. 
Schmeltz  v.  Schmeltz,  52-512.    Appeal,  817, 

1010,  1088,    (Cit,  56-^10.    Dist.,   54-868.) 

Stat,  111. 


TABLE  OF  CASES. 


937 


ReferencoB  are  to  titles  and  sections. 


Schmid  v.  Humphrey,  4i^-652.  Ck)ntractB, 
316.  (Cit.,  68-66.  Dist.,  5^-50.)  Dam.,  83, 
34.    (Cit.,  60^834;  68-68.)    Negl.,  62. 

V.  Kreismer,  81-470,    Ev.,  157, 160, 1081. 

Schmidt,  American  Ins.  Co.  v. .  19-502. 

Auchampaugh  v.,  70-642. 

V.  Cobb,  119  U.  S.,  286.    Intox.  Liq., 

148. 


—  Davenport  Mut.  Savings,  etc.,  Ass'n  v., 
15-218, 

—  V.  Holtz,  44-446.  Const.  L.,  109.  Husb. 
&W.,  87,  88.  Stat.,  117.  (Cit,  47-272; 
59-478.) 

—  V.  littig,  69-277.    Appeal,  178. 

—  V.  Potter,  85-426.    Mortg.,  871. 

—  Wright  v.,  47-288. 

—  V.  Zahensdorf,    80-498.       Judgts.,  819. 


(FoL,  48-51.    Cit.,  53-846;  59-^9.) 

Schmidtz,'  State  v..  65-556. 

Schnare  v.  Gehman,  9-283.  Fences,  7,  39. 
(Dist.,  28-511.) 

Schneir  v.  Chicago,  R.  I.  &  P.  R.  Co.,  40-887. 
Raih:.,  429,  481. 

Schoenberger,  Hamilton  v.,  47-885. 

Schofield  V.  Blind,  38-175.  Fraud,  25,  28. 
(Cit.,  3^-443;  55-535;  66-520.) 

V.  Iowa  Homestead  Co..  32-817.  Con- 
vey., 306,  348,  352.  (Fol.,  39-625;  55-203. 
Cit.,  86-237;  40-313;  55-204.) 

V.  Peterson,  38-597. 


Schoharie  County  Nat.  Bank  v.  Bevard,  61- 

257.     Bills  &  N.,  25, 
Schohmer   v.    Lynch,   11-461.    Arbitr.,   17. 

References,  28. 
Scholes  V.  Murray  Iron  Works  Co.,  44-190. 

Prac,  296.    Residence,  9.    (Cit.,  56-888.) 
Scholte,  Christian  Church  v.,  2-27. 

Fisher  v.,  80-221. 

Pella  v.,  24-283. 

v.,  21-463. 

V.  Rosiers,  4-828.    Convey.,  158-155. 


Scholtz,  Enneking  v.,  69-478. 
School  Dist.  Y.  Lombard,  2  Dillon,  498.  Mun. 
Corp..  104.    Schools,  147. 

McCasky  v.,  2  Q.  Gr.,  482. 

McDonald  v.,  10-469. 

Pierce  v.,  8-227. 

V.  Rogers,  8-316.    Vendors,  85.    (Cit, 

10-224;  20-296;  37-508;  88-509.     Dist.,  2f^ 
390.) 

Runyan  v.,  12-184. 

V.  Stone,  108  U.  S.,  183.    Mun.  Corp., 

188. 


School  Dist,  Stutsman  v.,  1-94. 

School    Dist    Tp  v.    Pratt,    17-16.    Plead. 

(at,  26-566;  35-25.)    Schools,  112. 
Schoonover  v.  Hinckley,  46-207.     Plead.,  30, 

81. 

V. ,  48-82.    Receivers,  22,  35. 

Schotenfels,  Ramot  v. ,  15-457. 

Schramfai,  Nettman  v.,  28-521. 

Schrei,  Gear  v.,  57-666. 

Schreiber,  Walker  v.,  47-529. 

Schreiner,  Independent  School  Dist.  v.,  46- 

172. 

v.  Miller,  67-91.    Negl.,  86. 

Schricher,  Field  v.,  14-119. 

Schrimper  v.  Heilman,  24-505.    Appeal,  467. 

(Cit,    29-329;    38-575.)    New     Tr.,     116. 

Slander  &  L.,  28.    (Cit,  38-862;  45-642.) 
Schroder  v.  Carey,  11-555.     Certiorari,  49. 

(at,  28-418;  39-181.) 
Schroeder  v.  Chicago,  R.  I.  &  P.  R  Co.,  41- 

344.     Plead.,  725.     RaUr.,  580,  581.    (at, 

46-401;  52-19;  54-226,  227;  59-74;  66-420.) 
V.  ,  47-575.    Ev.,  810.    Raih:.,  691. 

(Cit,  59-74;  64-649.) 

Day  v.,  46-546. 

Krumweide  v.,  56-160. 

Schrubbe,  Addicken  v.,  45-315. 

Schuchart  v.  Lammey,  62-197.    Courts,  29. 

(Cit,  68-332.)    Venue,  118. 
Schuenfeldt  v.   Junkerman,    20  Fed.  Rep., 

357.     Intox.  Liq.,  237,  238. 
Schultz  v.  Cremer,  59-182.    Prac.,  158. 

Engleken  v.,  40-703.  * 

Harris  v.,  64-539. 

Woodruff  v.,  49-430. 

Schulz,  State  v.,  55-628. 

Schumaker  v.  GJelpcke,  11-84.    Appeal,  512. 

(Cit,   14^368;   15-90;   28-593;   80-525;  35- 

382.) 
Schunk,  Oschner  v.,  46-298. 
Schurtz  V.  Kleinmeyer,  86-892.    Plead.,  102. 

Sales,  223. 
Schuster  v.  Marden,  34-181.    Pay.  &  Disch., 

45. 
Schutt,  Davenport  v.,  46-510. 
Schutte,  Oltrogge  v.,  61-279. 
Schwagler,  Trustees  v.,  37-577. 
Schwartz,  Fuller  v.,  47-711. 

Rump  v.,  56-611. 

v.,  67-471. 

Warder  v.,  65-170. 


Schwer  v.  Specht,  13-606. 
Specht  v.,  18-605. 


938 


TABLE  OF  CASES. 


Hef  erenoee  are  to  titles  and  sections. 


Scoaelii  V.   Council    Bluffs,   68-695.      Miin. 

Scott  T.  Neises,  61-42.    Appeal,  861.    Excep., 

Corp.,  587,  528,  600,  601. 

17. 

V.   Ford,  5ft-370.    Appeal,  279.    Bills  & 

Perkms  v.,  23-237. 

N.,  391-393. 

Reunecker  v.,  4  G.  Gr.,  185. 

Garrettson  v.,  44-35. 

Savage  v.,  45-130. 

V.  McDowell,  47-129.    Plead.,  852,  858, 

Scamahom  v.,  42-529. 

866.    (Dist.,  70-482.)    Tax.,  586,  787.    (Cit, 

Shannon  v.,  40-629. 

62-331;  65-120.) 

v.  Simeral,  9-388.    Mortg.,  306. 

V.  Moore,  31-241.    Assignt.,  49.    (at., 

Singleton  v.,  11^689. 

36-438.)    Word8&Phr.,36,  65,  68. 

Spray  v.,  20-473. 

Spitler  v.,  43-571. 

State  v.,  20-63. 

Walker  v.,  39-666. 

v.,  44-93. 

Scoles,  Carts  v.,  1-471. 

v.,  48-597. 

Smith  v.,  65-733. 

V.  Sweet,  2   G.    Gr.,   224.      Ev.,    748. 

V.  Wilsey,   11-261.      Record.   Acts,   81. 

(Qual.,  58-583.) 

(Fol.,  13-571 ;  14-272.     at.,  12-458 ;  15-251, 

V.  Thompson,  21-599. 

535;  ld-561;  24-407.) 

Thompson  v.,  4  Dillon,  508. 

Scott,  Armstrong  v.,  3  G.  Gr.,  433. 

V.  Union  County,  63-583.    Appeal,  880. 

Blair  Town  Lot,  etc.,  Co.  v.,  44-143. 

Mun.  Corp.,  980.    Plead.,  770.    Railr.,  81, 

Brown  v.,  2  G.  Gr.,  454. 

53.    Tax.,  269. 

v.,  34-575. 

V.  United  States,  Mor.,  142.    Crim.  L., 

Chase  v.,  33-309. 

724,  1348.    (Cit.,  70-179.) 

V.  Babcock,  3  G.  Gr.,  183.     Jurisd.,  12. 

V.  Ward,  4  G.  Gr.,  112.    Mech.   Lien, 

Tax.,  17,  22-24,  422.    (Fol..  6-285.     Cit., 

155.    (Overr.,    59-323.    at.,    3^-^13;    52- 

6-17,336;  2^21;  31-127.) 

680;  59-322.     Dist.,  11-61.) 

V.  Chicago,  M.  &  St.  P.  R.  Co.,  68-360. 

Warren  v.,  82-22. 

Instructions,  3.    New  Tr.,  78.     Raih-.,  340. 

V.  Winneshiek  Countv,  52-579.  Poor,  26. 

V.  Chickasaw  County,  46-253.     (S.  C, 

Wood  v.,  55-114. 

53-47.)    Tax.,  33.    (Diet.,  63-52.) 

Scott  County,  Brown  v.,  36-140. 

V. ,  53-47.    Plead.,  278,  323.    Tax., 

V.  Fluke.  34-317.  Ev.,  295, 296.  Officers, 

344,  359,  383. 

92. 

V.  Clark,  1-70.     Const.   L.,   364.    (Cit., 

Keough  v.,  25-567. 

1-523.) 

v.,  28-337. 

T.  Davenport,  34-208.    Const.   L.,  403. 

May  weather  v.,  86-143. 

(FoL,  51-397,    Cit,  51-393.)    Mun.  Corp., 

V.  Polk  County,  61-616.    Poor,  10, 11, 19. 

188-185.     (FoL,  51-397.     Cit.,  36-402;  51- 

Stokes  v.,  10-166. 

893.) 

Wells  v.,  86-141. 

Dean  v.,  67-233. 

Scott's  Adm*rs,  Barlow  v.,  12-63. 

V.  Decatur  County,  46-709. 

V.  Cole,  27-109.    Costs,  49.     (Cit.,  80- 

V.  Des  Moines,  34-552. 

480.) 

V. ,    64-438.      Dedication,    65,    66. 

Ferrier  v.,  17-578. 

Mun.  Corp.,  346,  347.    Record.  Acts,  60. 

V.  GUI,  19-187,    Contiacts,   191.    (Cit. 

Ewing  v.,  2-447. 

2^-804;  38-397;  42-119;  60-470.) 

V.  Glaze,  29-168.    Contracts,  474. 

WiUiams  v.,  11-^75. 

V.  Granger,  3-447.    Appeal.    (Cit.,  36- 

Scotten  V.  Fegan,   62-236.    Ackgt,,  86,  37. 

416.) 

(Cit.,  68-648.) 

V.  Luther,  44-670,    Estop.,  81.    Plead., 

Scranage,  Green  v.,  19-461. 

644. 

Scribner  v.  Rutherfoi*d,  65-551.    Courts,  164. 

V.   Mewhirter,    49-487.      Judgts.,    522. 

Guaranty,  15. 

Mortg.,  65,  107.    (Cit.,  54-162.)    Vendors, 

- —  V.  Starbuck,  52-714. 

201. 

V.  Vandercook,  54r-580.    Execu.,  850. 

T.  Morse,  64-732.     Appeal,    428,    471. 

Scripture  v.  Bums,  59-70.    Mandamus,  44, 

New  Tr.,  108.    Plead.,  483,  514. 

70.    Schools,  178. 

TABLE  OF  CASES. 


939 


References  are  to  titles  and  sections. 


Scroggs  V.  Garver,  69-680.    Tax.,  857,  858. 

Keokuk  v.,  39^447. 

Scudder  v.  Delashmut,   7-89.    Partnership, 

104.    (Cit. ,  10-290 ;  26-426 ;  44-560 ;  64-178 ; 

66-507.) 
Scully  V.  Chicago,  B.  &  Q.  R.  Co.,  46-528. 

Courts,  82.    Judgts.,  299.    Prac.,  280,  281. 
▼.  Scully's  Ex'r,  28-548.    Contracts,  79. 

(Cit.,  28-565;  8»-524;  8^869;  44-469;  45- 

810;    52-46,    735;    6^211;    69-640.    Dist., 

46-589;  52-646.) 
Scully's  Ex'r,  Scully  v.,  28-548. 
Seachrest,  Haynes  v.,  13-455. 
Seachrist  v.    Griff eth,    6-390.     Plead.,  539. 

(Cit.,  10-275,  590.) 
Seacrest  v.   Newman,   19-323.     Appeal,   22, 

905.    Execu.,  45. 
Seals  V.  Wright,  37-171.    Garnishment,  70, 

161. 
Seaman,  Frisbee  v.,  49-05. 
Seamonds,  Shanks  v.,  24-131. 
Seamons,  State  v„  1  G.  Gr.,  418. 
Searcey,  Pittman  v.,  8-852. 
Searcy  v.    MUler,  67-618.     Bills  &  N.,  469. 

Const.   L.,   97.     Equity,   253.    Ev.,  1128, 

1129.     (Fol..  62-563.) 

V.  Myers,  57-519. 

Searing  v.  Berry,  58-20.    Fraud.   Conv.,  9, 

183.    Parties,    47.     Suretyship,   130,    131, 

144. 
Searle,  Mahaska  County  v.,  44-492. 
V.  Richardson,  67-170.    Ev.,  991,  1237. 

Plead.,  240. 
Searles,  Mason  v.,  56-532. 
V.  Milwaukee  &  St.  P.  R.  Co.,  85-490. 

Railr.,  438. 
Sears,  Bryant  v.,  4^373. 

Clark  v.,  3-104. 

V.  Iowa  Midland  R.  Co.,  89-417.    Mun. 

Corp.,  504. 
V.   Laforce,   17-473.     Suretyship,   133. 


(Cit.,  58-23.) 

—  V.  Lantz,  47-658.     Bills  &  N.,  107,  295. 

—  V.  Livermore,  17-297.    Trusts,  154,  155, 
161.    (Cit.,  19-544;  22-21;  30-807.) 

—  V.  Marshall  County,  59-603.    Tax.,  840. 

—  V.  Marshalltown  Street  R.  Co.,  65-742. 


Mun.  Corp.,  447,  448. 

—  Munson  v.,  12-172. 

—  V.  Munson,  23-380.    Notice,  24.    (Cit., 
8S-656.)    Tenants  in  Com.,  6,  7. 

—  V.  Robinson,  61-745.     Fraud.  CJonv., 


Sears  v.  Sellew,  28-501.    Reference,  21,  83. 

Tenants  in  Com.,  3,  5.    (Cit,  33-207;  42- 

88,130;  44-491;  65-753.) 
V.  Tubbs,  4  G.  Gr.,  409.    J.  P.,  97.    (Cit., 

32-160.) 

Zebley  v.,  8&-607. 


Seaton,  In  re  Estate  of,  58-528.     CJourts,  34. 

▼.  Hamilton,  10-894.    Execu.,  12.    (Cit., 

35-174.)    Judgts.,  508. 
V.    Higgins,    50-805.    Courts,    55,    76. 


Replevin,  81. 

—  V.  Hinneman,  50-396.  Actions,  61. 
(Cit.,  59-75.)  Bankr.,  22.  Bills  &  N.,  397. 
Plead.,  921. 

—  Kaiser  v.,  62-468. 

—  Lanning  v.,  68-156. 

—  Patterson  v.,  64r-115. 

—  V.    Polk  Ck)unty,    59-626.    Att'y,    108. 


Diet.  Att'y,  7. 

—  Roop  v.,  4  G.  Gr.,  252. 

—  State  v.,  8-188. 

—  State  ex  rel.  v.,  61-568. 

—  Stein  v.,  51-18. 

—  V.  Swem,  58-41.    New  Tr.,  41.    Prac, 


83. 


66. 
Seay,  Clough  v.,  49-111. 
Sebem,  Reeves  v.,  16-234. 
Sebring,  Davenport  v.,  52-864. 
Second  Baptist  Church,  Babbage  v.,  54-172. 
,  Second  Nat.  Bank  v.  Curren,  86-555.  Agency, 

163.     Intox.  Liq.,  234,  287.    (Cit.,  52-470.) 
v.   Gaylord,  34-246.     Bills  &  N.,   198. 

(Cit.,  5^-540;  55-544.)    Guaranty,  52. 
V. ,  66-582. 


Secor,  White  v.,  58-588. 

Wisconsin,  I.  &  N.  R.  Co.  v.,  70-647. 

Secrest  v.  Stivers,  85-580.    LandL  &  T.,  101. 

Sedgwick  v.  Cottingham,  54r^l2.    Sales,  46. 

Seeber,  Haywood  v.,  61-574. 

Seeberger  v.  Hobert,  55-756. 

V.  Miller,  20-428.    J.  P.,  218,  240. 

Seekel  v.  Norman,  63-12a 

Seekell  v.  Fletcher,  5a-380.  Contracts,  10. 
Ev.,  366.    Partnership,  68. 

Seeley,  Cassady  v.,  69-509. 

Hatch  v.,  37-493. 

Huston  v.,  27-188. 

V.  Perry,  63-747.     New  Tr.,  160. 

Seely  V.  Reid,  8G.Gr.,374.  Juri8d.,52.  (Cit., 
12-206 ;  22-20 ;  64-874.)    Parties,  145. 

Seerley  V.  Sater,  6&-375.  Convey.,  34.  Guard- 
ianship, 96,  98.    Words  &  Phr.,  84. 

Seevers,  Brinton  v.,  12-889. 


940 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Seevers  v.  Delashmutt,  11-174.    Judgt6.,666. 

Sexon,  Wilson  v.,  27-15. 

(Cit.,  18-151,  851.)    Record.  Acta,  ft8,  75. ' 

Sexten  v.  Stover,  81-594. 

(Fol.,  52-«8.     Cit.,  14r^55;  15-497,  498;  16- 

Sexton,  Ackley  v.,  24-820. 

288;  18-58,  151;  20-123,  861;  26-291 ;  52-16 ; 

—  v.  Graham,  58-181.    BaUm.,  6-10,  18, 14. 

54-189;  66-480.) 

(Fol.,   53-556.      Cit.,   59-370;   61-650;   64- 

V.  Drennon,  29-225.    Ezecu.,  887. 

587.) 

V.   Hamilton,    6-199.      (S.   C,   11-66.) 

Harber  v.,  66-211. 

Att\Y,  21,  22.     (Cit.,  21-461 ;  56-141.) 

Harper  v.,  22-442. 

V. ,  11-66.    Plead.,  255,   872.     (Cit., 

V.  Hawkeye  Ins.  Co.,  69-99.    Insurance, 

14-480;    15-196;    19-514:    20-275;  22-232; 

125,  126. 

27-262 ;  88-304 ;  44-50;  58-216;  6&-448.) 

V.  Henderson,  45-160.    Tax.,  404.    (Cit., 

Robertson  v.,  8-281. 

49-364;  52-327;  5fr-884.) 

V.  Wood,  12-295.     Execu.,  407,  408. 

V. ,  47-131.     Appeal,   1114.     (Cit, 

Seick,  McAnnulty  v.,  69-586. 

55-100.)    Plead.,  325.     Prac,  40. 

Selby,  Garretson  v.,  37-529. 

liaverty  v.,  41-435. 

Howe  v.,  53-670. 

Madfion  v.,  87-662. 

Sellew,  Sears  v.,  28-501. 

McCready  v.,  29-^J56. 

Sellon  y.  Braden,  18-865.    Parties,  167.    (Cit., 

V.  Murdock,  36-516.    Interest,  134. 

20-834;  21-537;  22-484.) 

Parker  v.,  29-421. 

Selman  v.  Cobb,  4-534.    Ev.,  649,  1265. 

Peck  v.,  41-566. 

Selz  V.   Belden,   48-451.     Attach.,  178,  177, 

V.  Peck,  48-250.    Tax.,  409.    (at.,  49- 

266,281,287.     Ev.,  508. 

864;  67-26.) 

Semple,  Case  t.,  13-596. 

Rhodes  v.,  88-640. 

Grim  v.,  39-570. 

Tyner  v.,  48-705. 

Johnson  v.,  31-49. 

Wallace  v.,  44-257. 

: V.  Lee,   13-304.     Appeal,  296.    Mortg. 

Seydel,  Price  v.,  46-696. 

(Cit.,  24-807;   29-294;  84-384;  44-826;  47- 

Seymour,  Burdick  v.,  89-462L 

569.)    Orig.  Not.,  75. 

GriflSn  v.,  15-30. 

V.  McOrary,  46-37.    Costs,  20.    Fraud. 

V.  Butler,  8-804;  Conf.  of  L.,  6.    Pay. 

Conv.,  96.    Notice,  89.    Tax.,  694. 

&  Disch.,  98.     (Fol,  25-349.     at.,  29-451.) 

Senat  v.  Findley,  51-20.    Est.  of  Dec,  174. 

V.  Harrison,  20-692.    Record.  Acts,  94. 

Ev.,  143. 

Trusts,  95. 

Seney,  Poole  v.,  66-502. 

V.  Hoyt,  28-19.    Appeal,  276. 

v.,  70-275. 

V.  Kramer,  6-285,  Attach.,  121.  Execu., 

Senior,  Frost  v.,  44-706. 

75. 

Sequin,  Wells  v.,  14-148. 

V.  Shea,  62-708.    Agency,  206.    Appeal, 

Serrin  v.  Grefe,  67-196.    Waters,  16. 

1101.    Equity,  61, 62.    Plead.,  900.    Tax., 

Servoss  v.  Western  Mut.  Aid  Society,  67-86. 

875. 

Insurance,  246,  247. 

Shadboltv.Sha^,  40-688.  Ev.,46.  Guaranty, 

Sessions  V.Rice,  70-306.  Estop.,  40.  Ev.,.1277. 

18.    Pay.  &  Disch.,  68. 

Sesterhen  v.  Sesterhen,  60-301.     Divorce,  85, 

Shafer  v.  Dean,  29-144.    Ev.,  183,  498.  (Cit, 

48,  108,  116. 

29-487.) 

Settle  V.  Henson,  Mor.,  111.  J.  P.,  818.  (at., 

V.  Grimes,  23-660.      Actions,  71.    (Cit, 

86-662;  37-17.) 

26-366;  89-646;  69-299.)    Parties,  105. 

Severin  v.  Cole,  88-468.     Mortg.,  816.  Railr., 

Marienthal  v.,  6-223. 

146.    (Cit..  50-665;  66-424;  60-38;  64-295.) 

Treiber  v.,  18-29. 

Words  &Phr.,  61. 

Shaffer  v.  Bolander,  4  G.  Gr.,  201.     Conf.  of 

V.  Zack,  55-28.  Ev.,  882, 1064.  Wills,  28. 

L.,  7.     Execu.,  229,.236,  328.    (at,  18-477; 

Severson,  Amondson  v.,  87-602. 

2!^-20;  80-197;  32-307;  42-428.) 

Montgomery  County  v.,  64-826. 

V.  Mink,  60-754.     Ev.,  1108. 

■ — v.,  63-451. 

Needles  v.,  60-66. 

V.  Severson,  68-656.    Est.  of  Dec.,  867. 

State  v.,  21-486. 

WiUs,  97. 

v.,  69-290. 

TABLE  OF  CASES. 


941 


References  are  to  titles  and  sections. 


Shaffer  v.  Sundwall,  8^-579.  Attach.,  10, 12, 
23,  57,  96.     (Overr.,  49-479;  54r-56.) 

Trimble  v.,  3  G.  Gr.,  258. 

V.  Trimble,  2  G.  Gr.,  464.    J.  P.,  74. 

Shakey  v.  Hawkeje  Ins.  Co.,  44-540.  Insur- 
ance, 45. 

Shallenberger,  Beidler  v.,  42-208. 

Shane,  Frederick  v.,  82-254. 

Shank,  Johnson  t.,  67-115. 

Risdon  v.,  87-82. 

V.  Teeple,  88-189.    Lim.  of  Ac,  117. 

Shanks  v.  Seamonds,  24-131.  Estop.,  61. 
Guardianship,  28. 

Shannehan,  State  v.,  22-485. 

Shannon,  Angus  v.,  60-811. 

V.    Baumer,    10-210.      Contracts,    887. 

(Cit.,  29-123;  80-112;  42-801.  Dist.,  62- 
298.) 

Graff  v.,  7-608. 

Lowell  V. ,  60-713. 

▼.  Pearson,  10-588.     Plead.     (Cit.,  40- 


528.) 


V.  Scott,  40-629.    Appeal,  50,  280,  451. 

(Cit.,  63-75.) 
Shant  V.  Southern,  10-415. 
Shanquest,  Iowa  M'tg'e  Co.  v.,  70-124. 
Shapleigh  v.  Roop,  6-524.    Attach.,  10. 
Shaip  V.  Bailey,   14-887.    Homestead,   182. 

(FoL,  55-754.     at,  18-100 ;  20-504 ;  38-198 ; 

58-226,  483.) 

Gage  v.,  24-15. 

Harrington  v.,  1  G.  Gr.,  131. 

Hollings worth  v.,  66-831. 

Knadler  v.,  36-282. 

V.  State,  2-464.  Crim.  L.,  776,  778,  1272. 

(Cit.,  19-170;  21-469.) 
V.  Woodbury,  18-195.  Arbitr.,  87.  (at, 


49-611.) 
Sharpe,  Massie  v.,  18-542. 

Porter  v.,  16-488. 

Bharpless  v.  Gregg,  45-649.  Est.  of  Dec,  139. 

(Cit,  67-375.) 
Shattuck,  Moseley  v.,  43-540. 
Shaul  V.  Brown,  28  37.    Ev.,  131,  989.   (Cit, 

63-743;  67-173.)  Mai.  Pros.,  3, 19,  87.  (Cit., 

63-588.     Dist,  58-449.) 
Shaver  v.  Shaver,  54-208.    Trade  Mark,  1-4, 
Shaw  V.  Ball,  55-55.    Contracts,  199. 
V.Brown,    18-508.    Appeal.    (Cit,  29- 

112 ;  80-651 ;  31-180,  600 ;  36-682.)    E v. ,  20. 

Vendors,  145. 

Burlington  &  M.  R.  R.  Ck).  v.,  5-468. 

Callanan  v.,  19-183. 


Shaw,  Callanan  v.,  24-441. 

Cowles  v.,  2-496. 

Fairbrother  v.,  4-570. 

Frost  v.,  10-491. 

V.  Gardner,  80-111.    Contracts,  840. 

V.  Gordon,  2  G.  Gr.,  376.    J.  P.    (at., 

8G.  Gr.,503.) 
V.  Heisey,  48^68.    Mortg.,  849.    (Dist., 

57-119.) 

V.  IngersoU,  85-277. 

V.  Kendig,  57-890.    Officers,  220. 

V,  Livermore,    2    G.    Gr.,    838.    Spec. 


Perf.,  36.    (Cit,  2-129.) 

—  V.   McHenry,     52-182.      Divorce,    128. 
Habeas  Corpus,  5,  21,  88.    Prac,  294. 

—  V.  Nachtwey,  48-658.    Actions,  81.   Ap- 


peal, 942.  Habeas  Corpus,  26,  31,  84.  (at, 
47-437;  54-375;  66-290;  57-887;  61-201; 
64-78.)    Parent  &  Ch.,  12. 

—  V.   National  State  Bank,  49-179.    Ap- 
pear., 2,  8.    Default,  10. 

—  V.  Orr,  80-855.     Mun.   Corp.,  988,  984. 
Tax.,  109,  806,  812.    (at,  41-478,  475.) 

—  Shadbolt  v.,  40-583. 

—  Sheean  v.,  47-411. 

—  Smith  v.,  49-294. 

—  V.  Standring,  17-584. 

—  State  v.,  28-316. 

v.,  28-67. 

v.,  85-575. 


—  Steamboat  Lake  of  the  Woods  v.,  3  G. 
Gr.,  91. 

—  V.  Sweeney,  2  G.   Gr.,   587.      Appeal., 


486.    (Cit,   3-192;   26-510;  63-849.)    Slan- 
der &  L.,  34. 
—  Wadleigh  v.,  45-535. 


Shawbeck,  State  v.,  7-322. 

Shawg  V.  Bruce,  3-224.    J.  P.,  98.    (Cit,  18- 
58.) 

Shawhan,  Davis  v.,  84-91. 

v.  Loffer,  24-217.    Est.  of  Dec,  17,  25, 

896.  (Cit,  47-380;  54r-2Si;  59-669;  65- 
479;  68-249;  69-321;  70-29.)  Guardian- 
ship, 59.  Jurisd.,  92,  117.  (Fol.,  46-72. 
Cit,  28-195;  80-59;  35-526;  36-695;  89- 
560;  41-254,  500;  44-268,  333;  58-178; 
59-535;  61-407.     Dist.,  48-21 ;  60-564.) 

V.   Long,   26-488.       Est.   of    Dec,   56. 

Estop.,  50.  (Cit,  65-756.)  Plead.,  569. 
Vendors,  115. 

Smith  v.,  86-533. 


Shawler  v.  Johnson,  62-472.    Tax.,  457,  788, 
795,  872.     (Cit.,  70-268.) 


942 


TABLE  OF  CASES. 


Bef  erences  are  to  titles  and  sections. 


Shay,  Smith  v.,  62-119. 

Shays,  Lamb  v.,  14-567. 

Shea,  Chicago,  M.  &  St.  P.  R.  Co.  v.,  67-728. 

V.  Livingston,  32-158.    J.  P.,  84. 

V.  Ottumwa,  67-39.     Dedication,  80,  79. 

V.  Quintin,   80-5a      Jurisd.,    117,   126. 

(Fol. ,  46-72.  at. ,  86-119,  659 ;  41-150 ;  42- 
342 ;  49-466 ;  67-647 ;  68-249.  Dist. ,  87-858.) 
J.  P.,  67. 

Seymour  v.,  62-706. 

V.  Watkins,  12-605.   Replevin,  27.  (Cit., 


49-212.) 
SheafF,  Hughes  v.,  19-835. 
Sheak,  Dupuy  v.,  67-861. 
Shean,  State  v.,  82-88. 
Shearer    v.  Mills,    85-499.       Judgts.,    512. 

Mortg. ,  279.    (Dist. ,  44-807. )    Lim.  of  Ac. , 

256.    (Cit.,  49-285.)    Plead.,  699.    Stat.,  4. 

Phillips  v.,  56-261. 

T.  Weaver,  56-578.    Parent  &  Ch.,  38, 

34.    (Cit,  64-72.) 
Sheean  v.  Shaw,  47-411. 
Sheehey  v.  Cokley,  4^-183.    Slander  &  L., 

18,  19.     Words  &  Phr.,  76. 
Sheeley,  State  v.,  15-404 
Sheets,  Hurst  v.,  14-322. 

v.,  21-501. 

Shehan  v.  Cornwall,  29-99.    Negl.,  60. 

Faville  v.,  68-241. 

Sheik  V.  Hobson,  64r-146.    Actions,  68.   Dam., 

268,280. 
Shelby.  Dickerson  v.,  2  G.  Gr.,  460. 

Redfield  v.,  64-11. 

Shelby  County  v.  Simmonds,  33-346.    Crim. 

L.,  1878,  1411,  1726.    Parties,  65. 
Shelden,  Greenough  v.,  9-  508. 
Sheldon  v.  Booth,  50-209.     Ev. ,  416.    Plead. , 

302. 
V.   Mickel,  40-19.     Ev.,  909,    910.    In- 
terest, 165. 
V.  Middleton,  10-17.    Parties,  15.    (Qt, 

20-486;  45-108.)    Plead.,  492,  538.    (Cit.. 

20-483.) 

Newton  v.,  47-696. 

Sites  v.,  58-744. 

Singer  v.,  56-354. 

V.  Van  Patter,  38-589. 

York  v.,  18-569. 


Sheley,  Griffin  v.,  55-518. 

Shell  V.  Walker,  54r-386.    Real  Prop.,  88,  93. 

Tax.,  697,  708. 
Shellabarger  v.  Chicago,  R.  L  &  P.  R.  Co., 

66-18.    Railr.,  845. 


Shelledy,  State  v.,  8-477. 

Shellenberger  v.  Ward,  8-425.    Plead.,  763. 

(Cit.,  15-561.) 
Shelley  v.  Smith,  50-543.  Courts,  239.  (Dist, 

70-48a)    Judgts.,  228. 
Shellito  V.    Sampson,   61-40.    AppeaJ,    251. 

(at. ,  62-351.)    Partnership,  89,  91. 
Shelly  V.  Smith,  59-458.    Ezecu.,  172. 
Shelton,  Doolittle  v.,  1  G.  Gr.,  271. 

v.,  1  G.  Gr.,  272. 

V.  Johnson,  40-84.    Contracts,   77,  86. 


(Dist.,  46-80.) 

—  Phillips  V. ,  6-545. 

—  V.  Sherfey,3G.  Gr.,  108.     Bills  &  N., 
104,  108,  150.     (Cit,  4-565.) 

—  State  v.,  64-333. 


Shenandoah,  Fleming  v.,  67-505. 

Shepard  v.  Ford,  10-502.    Actions,  17.   (Cit, 

16-475.)    Plead.,  219.    (Cit,  10-651 ;  13-17, 

112,  825,  883;  24-896.) 
V.  Pratt,  82-296.     Estop.,  85.     Fraud. 

Conv.,    59,    73.      Plead.      (Cit,    48-487.) 

Trusts,  46,  48. 

State  v.,  10-126. 

v.  Whetstone,  51-457.    Alt.  of  Inst.,  8. 

Shefpardson  v.  Johnson,  60-239.    Mech.  Lien, 

126. 
Shephard  v.  Brenton,  20-41.     Appeal,  248, 

263.    (at,   80-581;  62-863.)    Courts,  284. 

(Fol.,  21-431.    Cit,  20-478;  28-298;  2a-80; 

87-428;    88-416;     62-363.)     Judgts.,    133. 

Prac,  97. 
Shepherd  v.  Brenton,  15-84.    (S.  C,  20-41.) 

Appeal,  601,  518.    Courts,  280.      Ezcep., 

48,  128,  126.    New  Tr.,  182.     (Cit,  15-284; 

20-208 ;  21-837 ;  22-266,  548 ;  24^411 ;  26-510 ; 

80-568;  33-287;  85-882;  8^78;  88-402,  554; 

55-809.) 
V.  District  Tp,  22-595.    Bills  &  N.,  11. 

Mun.    Corp.,    104.     Schools,    147.     (Cit, 

26-449;   26-283;  28-886;  2»-342,   843;  3»- 

496.) 
V.  Gilroy,  46-193.     Ev.,  684.    (at,  68- 

588.)    Sales,  198. 

King  v.,  68-215. 

Ober  v.,  1  G.  Gr.,  480. 

Smith  v.,  86-258. 

Sheppard  v.  Clark,  68-371.    Tax.,  394.    (at, 

60-55.) 
V.  CoUins,  12-570.    Attach.,  178,    (at, 

13-298.)    Bonds,  5,  6.    (Cit,  23-26;  45-898; 

56-494;    60-871;    61-814.      Dist,  66-406.) 

Officers,  25,  81,  82.    Parties,  86,  91. 


TABLE  OF  CASES. 


943 


Ref erenoes  are  to  titles  and  sections. 


Sheppard  V.  Downing,  14r-597.  Api>eal.  (Cit., 

22-206.)    Garnishment,  117. 

V.  Wilson,  Mor.,  448.    CJourts,  140. 

Sherfey,  Everett  v.,  1-856. 

Shelton  v.,  8  G.  Gr.,  108. 

Sheridan,  Burden  v.,  86-125. 

Sheriff   v.    Hull,    87-174.      Ev.,    985,    944. 

Judgts.,  44.    Tender,  27,  41,  46.    Vendors, 

40. 
Sherman,  Antrobus  v.,  65-280. 

Ashlock  v.,  66-811. 

V.  Bailey,  24-593. 

Carter  v.,  63-689. 

V.  Chicago  &  N.  W.  R,  Co.,  40-45.  Carr., 

112.    (at.,  47-88.)    Estop.,  110. 

Cliristy  v.,  10-585. 

V.  Christy,  17-822.     Partnership,  186. 

DuflPees  v.,  48-287. 

V.  Elder,  12-483.    BiUe  &  N.,  285. 

HiU  v.,  15^365. 

Holloway  v.,  12-282. 

V.  James,  44-704. 

V.  King,  61-182.  Husb.  &W.,  114.  (at., 

55-721.) 

Kinsey  t.,  46-468. 

V.  Maddox,  44-708. 

Mervin  v.,  9-381. 

V.  Savery,  2  McCrary,  107.    Tax.,  807, 

808. 

State  v.,  46-415. 

Taitv.,  10-60. 

V.  Western  Stage  Co.,  22-556.    Lim.  of 

Ac,  222.     (Fol.,  87-499;  89-692.     Cit,  24r- 

542.) 
V. ,  24-515.    Actions,  78.    (at.,  6&- 

484.)    Appeal,  467.     (at.,  32-881 ;  48-282.) 

Dam.,  245.     (at.,  86-460;   48-611.     Dist., 

58-746.)    Est.   of  Dec.,  414.    (Overr.,  68- 

484.)    Ldm.  of  Ac,  52,  222,  228.    (Overr.. 

68-484.   Fol.,  87-499.)  Negl.,  82,  128.  (Cit., 

29-40,  58 ;  32-149 ;  38-297.) 

Winton  v.,  20-295. 

V.  Wooster,  26-272.    Wills,  99. 


Shermerhom  v.  Webber,  67-278. 
Sherraden  V.  Parker,  24-28.  Execu.,98.  (Cit., 

67-47.) 
SherriU  V.  Fay,  14-292.    Attach.,  38,  60,  71. 

(Cit.,  25-455;  38-588;  54^56.)    Plead.,  246. 

(at.,  15-465.) 
Sherrod  v.  Langdon,  21-518.    Dam.,  31,  107. 

Estop.,  58.    Sales,  17. 
Sherwood,  Burlington,  C.  R.  &  N.  R.  Co.  t., 

62-809. 


Sherwood,  Cassett  v.,  42-623. 

V.  Sherwood,  44r-192.  Actions,  25.  Ap- 
peal, 814,  998,  1001,  1089.  (Cit.,  44-647; 
45-155, 254;  48-547.)  Const.  L.,  42.  Courts, 
14.  Prac.,8,28, 50.  (Overr.,  51-514.  at., 
50-550 ;  51-408,  514,  684.) 

V. ,  56-608.    Divorce,  181. 


—  V.   Snow,  46-481.    Appeal,  829.    (at., 
46-643;    52-126;    58-197;    64-818;    66-801; 
70-624.)    Partnership,  65,  66. 
Westphal  v.,  69-364. 


Shickler,  Richmond  v.,  57-486. 

Shields,  Boals  v.,  35-281. 

V.  Guffey,  9-822.    Prac,  110.    (at.,  10- 

575;   11-246;   12-87,  455;   15-228;   16-2^; 

18-259.) 

Jenkins  v.,  36-526. 

v.,  47-708. 

V.  Keys,  24-298.    Actions,  23.    Convey., 

19.    Est.  of  Dec,  346,  347.    (Cit.,  30-69; 

57-68.)    Husb.   &  W.,   150.     (at.,    4^22. 

Dist,  53-474;  66-s384.)    Mech.    lien,   140. 

(at.,  46-412.     Dist.,  35-375;  42-152.) 

Kruidener  v.,  70-428. 

Quinn  v.,  62-129. 

Sigler  v.,  56-768. 


Shigley,  Burdick  v.,  80-68, 

Shiley,  Ennis  v.,  47-552. 

ShiUing,  State  v.,  10-106. 

Shimer  v.  Hammond,  51-401.     Courts,  75. 

Execu.,  857.    Judgts.,  482,  450,  472. 
Shmdler  v.  Luke,  48-89.    Reference,  18,  22, 

25. 
Shine  v.   Hill,  23-264.    Execu.,  283.    (at., 

82-308;  43-298.)    Trusts,  177. 

Merseve  v.,  37-263. 

Shiner  v.   Jacobs,  62-892.    Const.  L.,   152, 

250.    (Cit,  70-687.)    Tax.,  79,  80. 

Traver  v.,  65-57. 

Tucker  v.,  24-384. 

Shinkle,  Brady  v.,  40-676. 

State  v.,  40-181. 

Shinn,  Dubuque  &  P.  R,  Co.  v.,  6-516. 
Shintaffer,  Stratton  v.,  Mor.,  420. 
Shiplett,  Ogg  v.,  30-595. 
Shipman  v.   Robbins,   10-208.    Bills  &  N., 

408.     (Cit.,  13-227,  591 ;  30-451 ;  68-226.) 

Tegler  v.,  33-194. 

Shiras    v.    dinger,     50-571.      Injunc,    86. 

Nuisances,    1,  41.    '(at,  60-508;  61-538; 

65-493;  69-63.) 
Shirland  v.  Union  Nat  Bank,  65-96.    Home- 
stead, 54.    Judgts.,  822. 


^    I 


944 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


Bhitler,  Lambert  v.,  62-72. 

Shobe,  McNally  v.,  22-49. 

Shockej,  Montgomery  v.,  87-107. 

Shockley,  Madison  v.,  41-451. 

Shoecraf t  v.  Bailey,  25-553.    Innkeepers,  2,  5. 

(Cit.,  36-652.) 
Shoemak,  Wiley  v.,  2  (>.  Gr.,  205. 
Shoemaker,  Brumbaugh  v.,  51-148. 
V.  Lacey,  88-277.    Tax.,  440,  647.    (Cit., 

44-629;  46-585:  60-54.) 
V.  Lacy,  45-122.   Tax.,  440.  (Cit.,  47-382; 


60-54.) 

—  V.  Porter,  41-197.    Tax.,  588.    Tender, 


17.    (Dlst,  46-691.) 

* State  v.,  62-348. 

Sholes,  State  v.,  49-705. 

Shomo  V.  Bissell,  20-68.    Est.  of  Dec.,  196. 

(Cit.,  51-25.) 
Shontz  V.  Evans,  40-139.    Prac.,  52.    Raih-., 

24,  28,  79. 
Shook,  Walker  v.,  49-264. 
Shorey,  Cotes  v.,  8-416. 
Shorick  v.  Bruce,  21-305.    Lini.  of  Ac,  40, 

59,  123,  143. 

Wilson  v.,  21-298. 

v.,  21-332. 

Short,  Smith  v.,  11-523. 

State  v.,  54-392. 

Short's  Adm'r,  Taylor  v.,  27-861. 

Shorthill  v.  Ferguson,  44r-249.  (S.  C,  47-284.) 

Convey.,  341,  344.    Ev.,  587. 
v.^ ,  47-284.    (S.   C,  44^249.)    New 

Tr.,  129.     Plead.,  826. 
Shortreed,  Stafford  v.,  62-524. 
Shower,  ChUds  v.,  18-261. 
Shrader,  Qarkv.,  41-491. 
Shreves  v.  Leonard,  56-74.     Lim.  of  Ac, 

99. 
Shriek  V.   Pierce,    8-850.    Vendors,   78,   74. 

(at.,  29-165.) 
Shricker  v.  Field,  9-866.     Injunc,   59,    125, 

182,  183,  142.     (Cit.,  11-185,   245;  13-606; 

15-486;   16-813;    37-377;    45-496;    58-335; 

62-509;  69-888.) 
Shriver,  Syf ord  v. ,  61-155. 
Shroeder,  State  v.,  51-197. 
Slu-opshire  V.   Long,  68-537.    Est.  of  Dec, 

475. 
Shuck   V.    Vanderventer,   4    G.     Gr.,    264. 

Attach.,  27a    (Cit,  19-317.) 

Wight  v.,  Mor.,  425. 

V.  Wight,  1  G.  Gr.,   128.    Interest,  73, 

76.    (Cit,  8-252;  25-30;  29-121.) 


Shney,  McCoUisterv.,  24-862. 

Shuffleton    v.   Jenkins,    Mor.,    427.     Spec. 

Perf.,  55. 
Shugartv.Pattee,  87-422.   Att*y,  141.  Plead., 

942.    Tender,  6.    (Cit,  65-580.) 
Shuler,  Varnum  v.,  69-92. 
Shules,  Boals  v.,  29-607. 
Shulte  V.  Hennessy,  40-852.      Arbitr.,    89. 

Contracts,  481,  507.    Plead.,  784. 
Shultz  T.  Hawkeye  Ins.  Co.,  42-239.    Insur- 
ance, 19,  49. 
Shum,  Reed  v.,  63-878. 
Shupe,  Hakes  v.,  27-465. 

State  v.,  16-86. 

Shuver  v.  Klinkenberg,  67-544.    J.  P.,  326, 

327.    Landl.  &  T.,  79. 
Sibley  v.  Bullis,  40-429.    Convey.,  146.  (Cit., 

49-590;    56-149;  62-266.)    Tax.,   513,  820. 

(Fol.,  49-165,  590.     Cit.,  57-218.) 

Capper  v.,  65-754. 

V.   Lawrence,  46-568.    Homestead,  76, 


130. 


V.  Van  Horn,  18-209.    Guaranty,  49. 


) 


Sidles  V.  Reed,  10-589.    Orig.  Not.,  87. 
Sieben  v.  Becker,  53-24.    Execu. ,  408.    (Cit , 

57-114;  58-693.) 

V.  Franks,  52-642.    Equity,  80. 

Sieberling  Co.  v.  'Dijardin,  38-408.    Plead., 

83. 
Siebold  v.  Davis,  67-560.    Agency,  64. 
Sievers,  Lamp  v.,  66-85. 
Slgafoos  V.  Talbot,  25-214.     Const.  L.,  45, 

208.  Highways,  114. 
Sigg,  Clasey  v.,  51-371. 
Sigler  V.  Gondon,  68>441.    Plead.,  875. 

Harlan  v.,  Mor.,  89. 

V.  Hidy,  56-504.    Plead.,  609.      Prac, 

286.    (Fol.,  66-768.)    Replevin,  77. 

Porter  v.,  1  G.  Gr.,  261. 

V.  Shields,  56-768. 

Whitaker  v.,  44-419. 

v.  Wick,  45-690.    Vendors,  161. 

V.  Woods,  1-177.    Appeal,  808. 

Sigworth  V.   Meriam,  66-477.    Judgts.,  98, 

564,  574.    Mortg.,  184. 
Sikes  V.   Manchester,   59-65.      Mun.   Corp., 

638,  670. 

V.  Sheldon,  58-744.    Negl.,  20,  21. 

Silcott  V.  McCarty,  62-161.    Tax.,  89. 
Silence,  Smith  v.,  4-821. 
SUhoffer,  State  v.,  48-282. 
SUknitter,  Pax  v.,  57-262. 
Sill,  Williams  v.,  12-511. 


TABLE  OF  CASES. 


945 


References  are  to  tiUee  and  aecttoiui. 


Silly  man  ▼.  King,  86-207.    £▼.,  817.    Pab. 

Lands,  50.    (Cit.,  54r-6ia)    Beoord.  Acts, 

89,    102,    104.      (Cit.,  86-350,  490;    42-86, 

141;  49-685;   53-393;   56-785:   59-689;  61- 

199;  68-496.     Dist.,  48-570.) 
Siisbee,  Hedinger  v.,  2  G.  Or.,  368. 
Silver,  Tucker  v.,  9-261. 
Silverman  ▼.   Kuhn,  5^-486.    Attach.,  159. 

(at.,  56-746.)    Receivers,  16,  20. 
Silvers,  Thompson  v.,  59-670. 
Silverthom  v.  Dyer,  47-695. 
Simberskey  v.  Smith,  27-177. 
V.  Smyth,  2&-587.    Appeal.    (Fol.,  37- 

627.) 
Simeral  v.  Dubuque  Mut  F.  Ins.  Co.,  1&- 

319.    Insurance,  14,  15,  57,  59.    (Cit.,  18- 

481 ;  30-144.)    Plead,    (at.,  26-472.) 

Scott  T.,  ^388. 

Simma,  Davis  v.,  14-154. 
Simmonds,  Shelby  County  v.,  38-345. 
Simmons,  Brainard  v.,  58-464. 

v.,  67-646. 

V.  Church,    81-284.      Default,    36,    65. 

(Cit.,  81-487.)    Notice,  81.    (Cit.,  38-656.) 

Escher  v.,  54-269. 

V.  Rust,  89-241.    Plead.,  270. 

V.  United  States,  Mor.,  490. 

Simms  V.  Hervey,  1^273.    Ackgt.,  1.    Con- 
vey., 20,  47,  56-58.     (Cit.,  25-424;  29-300; 

34-192.     Dist,  47-198.)    Hush.  &  W.,  130. 

137.  (Cit.,  20-436,  508;  25-«)4;  26-477,584; 

27-198;  80-419.     Dist.,  55-813.) 

V.  McKee,  25-841.    Chat.  Mortg.,  106. 

Myers  v.,  4-500. 

Simon  v.  Merritt,  88-537.     Bills  &  N.,  364. 

(Cit.,  85-260.) 
V.  Openheimer,  20  Fed.  Rep.,  563.     As- 

signt.,  138.    Chat.  Mortg.,  99.     Notice,  67. 
V.  Weigel,   10-505.    Excep.,  150.    (Cit., 

25-24.) 
Simondson  v.  Simondson,  50-110.    Appeal, 

1032.     (Fol.,  50-180;  485;  51-129;  68-372.) 

Stat.,  110. 
Simons  v.  Cook,  29-324.    Ev.,  543.    Stamps. 

(Cit.,  80-827.) 
v,  Marshall,   8  G.   Gr.,  502.     Ev.,  762. 

J.  P.,  810,  817.    LandL  &  T.,  62.    (Cit,  25- 

405;  88-345.) 
Simonson  v.  Chicago,  R.  L  &  P.  R.  Co.,  48-19. 

Appeal,  896.    Courts,  4.    Ev.,  24. . 
V. ,  49-87.    Dam.,  217,   226.    (Cit, 

55-497;  58-157;  64^258.) 
Simon  ton,  Haldeman  v.,  55-144. 
Vol.  U-60 


Simplot  v.  Chicago,  M.  A  St.  P.  R  Co.,  5 
McCrary,  158.  Mun.  Corp.,  74,  407,  428, 
840.    Real  Prop.,  28. 

v.   Dubuque,  49-630.    (S.  C,   56-689.) 

Appeal,  720,  1126.  Estop.,  75.  Mun.  Corp., 
73,  897,  840.     (Dist.,  57-126.) 

V.  ,    56-689.    Appeal,  978.    Estop., 


75.    Mun.  Corp.,  78,  840. 

—  O'Ferral  v.,  4  G.  Gr.,  162. 

—  O'Ferrall  v.,  4-381. 

—  v.  Simplot,  14-449.  Arbitr.,  60.   Equity, 


281. 
Simpson,  Anderson  v.,  21-399. 

V.  Bartholomew,  54-767. 

Church  v.,  25-408. 

V.  Cochran,  23-81.    Judgts.,  482.    (Cit., 

36-429.) 

Henderson  v.,  45-519. 

V.  Keokuk,  84-568.    Dam.,  106.    (Cit, 


38-417,  522;  42-307,  814;  57-451;  68-198; 
68-762.) 

—  Longacre  v.,  Mor.,  495. 

—  Loomis  v.,  13-582. 

— ^  McKinney  v.,  51-662. 
— ^  Pollock  v.,  67-519. 
V.  Snyder,  54-557. 


Simpson  Centenary  College  v.  Bryan,  60- 

293.    Bills  <fc  N.,  85.    Contracts,  268,  280. 

(Cit,    57-811.)    Corp.,   129.    (at,    60-23.) 

Plead.,  615. 

Grimes  v.,  42-589. 

v.,  48-208. 

Sims  V.    Hammond,    83-868.    Mortg.,    224. 

(Cit,    85-210.    Qual.,   44-256.    Dist,   51- 

871,  372.)    Notice,  99.    Record.  Acts,  115. 

V.  Moore,  61-128.    Ev.,  99,  114,  1846. 

Sinard    v.    Gleason,    19-165.    Garnishment, 

180. 
Sinclair  v.  Walker,  38-575.    Mortg.,  57,  58. 
Singer  ▼.  Cavers.  26-178.    Plead.,  670,  786. 

(Cit.,  29-450.) 

Fulweiler  v.,  2  G.  Gr.,  872. 

V.  Given,  61-98.    Appeal,  168.    Corp., 

184,  185,  187,  192. 

MiUard  v.,  2  G.  Gr.,  144. 

V.  Sheldon,  56-854.    CSiat  Mortg.,  89. 


Record.  Acts,  7. 
Singer  Mfg.  Co.  v.  BiUings,  89-847.  Judgts., 

43.    Plead.,  862.    (Cit,  70-757.) 

JeflFriee  v.,  40-702. 

v.   Littler,   56-601.      Guaranty,    8,    61. 

Suretyship,  1. 
V.  McFarland,  58-540.    Ev.,  461 


946 


TABLE  OF  CASES. 


References  are  to  titles  and  aectiona 


Singer  Mtg*  Co.  v,  Rawson,  5(M(34.  Mortg. ,  5. 

Tuck  v.,  07-576. 

V.  Yarger,  2  McCrary,  584.    Tax.,  503, 

580,829. 
Singer  Sewing  Machine  Co.  r.  Holcooib,  40- 

38.    Ev.,  784.    (Cit„  51-186.)    Sales,  114. 

(Cit.,  67-595.    Dist.,  64-286.) 
Singleton  v.  Scott,  11-589.  Plead.,  67.    (Cit, 

16-894;  31-516.)    Trusts,  158,  164,  178, 180. 

(at.,    14-379;   16-522;   19-379;  22-21;  43- 

298.) 
Singmaster,  Rock  v..  62-511. 
Sinnaman,  Wapello  County  v.,  1  6.  Gh*.,  413. 
Sinnamon,  Burlington  &  M.  R.  R.  Co.  v.,  9- 

296. 

Lawrence  v.,  24-80. 

V.  Melboum,  4  G.  Gr.,  309.    J.  P.,  102. 

(at.,  5-271,  491;   6-584;    12-360;    18-314; 

25-84 ;  33-140. )    Plead. ,  48H. 
Slnnett,  Little  v.,  7-324. 
V.  Moles,  38-25.     Estop.,  36.    Injunc, 

181,  136,  151.     <C!t.,  44-137,  679;  58-541; 

61-688;  70-105.)    Railr.,  21.      (Cit.,  61-74.) 
Sioux  City,  Gribble  v.,  38-390. 

Hartnett  v.,  66-353. 

V.   Independent  School    Dist.,    55-150. 

Mun.  Corp.,  536,  569.     Schools,  153.   Tax., 

68,  78.    (Cit.,  62-360;  69-30.) 
V.  Ware,  59-95.    Agency,  89.   Dam.,  80. 


Mun.  Corp.,  64,  87,  88,  122,  138,  160,  705. 
(Cit.,  59-621.)    Pay.  &  Disch.,  53. 

Sioux  City  &  I.  F.  Town  Lot,  etc.,  Co.,  Cher- 
okee v.,  52-279. 

Walker  v.,  65-563. 

v.,  66-751. 

V.  Wilson,  50-422.     Convey.,  172.    Real 

Prop.,  44.    (Cit.,  59-375.) 

Sioux  City  &  P.  R.  Co.,  Cook  v.,  37-426. 

Gilman  v.,  62-299. 

Hammond  v. ,  49-450. 

Henry  v.,  66-52. 

v.,  70-238. 

V.  Herron,  46-701. 

Kitteringham  v.,  62-285. 

Knapp  v.,  65-91. 

Locke  v.,  46-109. 

Mann  v.,  46-637. 

Murphy  v.,  55-473. 

Smith  v.,  88-178. 

Stark  v.,  43-501. 

Tredway  v.,  39-663. 

V.  Walker,  49-278.  Agency,  173.  Ap- 
peal, 921.    Instructions,  141.    Prac.,  193. 


Sioux  City  A;  P.  R.  Co.,  YouU  v.,  66-846. 
Sioux  City  &  Pembina  R.  Co.,  Franz  v.,  55- 

107. 
Sioux  City  &  St.  P.  R.  Co.,  Blodgett  ▼.,  63- 

606. 
Chicago,    M.  &   St.  P.    R.  Co.  v.,  8 

McCrary,  280. 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  117  U. 

S.,  406.    Pub.  Lands,  77,  78. 

V.  Lyon  County,  48-688. 

Mississippi  &  M.  R.  Co.  v.,  49-604. 

V.  O'Brien  County,  44-699. 

— ^  V.  Osceola  County,  48-818.   Pub.  Lands, 

108.     (Cit.,  60-178.) 
V. ,  45-168.    Ev.,  887.    Highways, 

160,  161.    Mun.  Corp.,  182, 170, 898.     (Fol.. 

52-28.    Cit.,  64-461.)    Plead.,  810.    Tax., 

170,  278,  295. 

V. ,  50-177.    Pub.  Lands,  108. 

V.*—,  52-26.    (S.    C,  45-168.)    Mun. 


Corp.,   132,   170,  898,  902.    (at.,  64r-461.) 
Tax.,  280. 

-^  Tread  way  v.,  40-526. 

Tredway  v.,  4^-527. 

Sioux  City  R.  Contracting  Co.  v.  Walker,  47- 
699. 

Sioux  County,  Gross  v.,  2  Dillon,  509. 

Morris  v.,  42-416. 

Sipe  V.  Finarty,  6-894.  Bills  &  N.,  61.  Con- 
tracts, 841.    (at.,  12-408;  88-124.) 

Sipult,  State  v.,  17-575. 

Sirdorus,  Wiley  v.,  41-224. 

Sisson,  Bateman  v.,  70-518. 

Sisters  of  Visitation  v.  Glass,  45-154.  Ap- 
peal, 227,  556,  907,  1004.  (at.,  45-146:  55- 
550 ;  6&-127.)  Ev. ,  1071.  Prac. ,  54.  (at. , 
67-622.)    Wills,  61. 

Size  T.  Size,  24-^580.  Homestead,  225,  234. 
(at.,  41-866.) 

Sjoburg,  Ten  Eyck  v.,  68-625. 

Skadbolt  y.  Shaw,  40-588. 

Skeel,  Cooper  v.,  14-578. 

Nichols  v.,  12-800. 

Skellenger  ▼.  Chicago  &  N.  W.  R.  Co.,  61-714 
Pi-ac,  211. 

Skerry,  Stone  v.,  31-582. 

Skidmore  v.  Eikenberry,  58-621.    Mining,  5. 

Skiff,  Allen  v.,  2-488. 

V.  Cross,  21-459.     Parties,  106.     (Cit, 

70-629.    Dist.,  50-824.)    Suretyship,  145. 

V.  Mershon,  7-79.    Appeal,  242. 

V.  State,  2-550.    Contempt,  81.    (Fol., 

18-598 ;  82-261.    at. ,  84r584 ;  6(k682.) 


TABLE  OF  CASES. 


947 


References  are  to  titles  and  sections. 


Skinner  v.  Chicago  &  R.  I.  R.  Co.,   12-191. 

Carr.,  86,  87.    (Cit.,  20-79.) 

V.  Church,  86-91.    Bills  &  N.,  282,  283. 

V.  Crawford,  54-119.    Real  Prop.,  67. 

Dean  v.,  42-418. 

Emmet  County  v.,  48-244. 

Harbert  v.,  87-208. 

lillie  v.,  46-329. 

Mclntire  v.,  4  G.  Gr.,  89. 

Slack  Y.  Blackburn,  64--878.    Raib*.,  15. 

Greswell  v.,  68-110. 

Slane  v.  McCarroll,  40-61.    Tax.,  37,  75. 
Slater,  Davis  v.,  17-250. 

Hallock  v.,  9-599. 

T.  Irwin,  88-261.    Agency,  169. 

Slatten  y.  Des  Moines  Valley  R.  Co.,  29-148. 

Dam.,  2.    Mun.  Corp.,  411,  416.    (Cit.,  30- 

421;  31-869;  34-228,  858;  86-365,  533;  44- 

13.  280;  64-257;    56-737;    57-403.     Expl., 

4e-895.    Dist.,  46-368,  373.) 
Slattery,  Elinney  v.,  51-353. 
Slaughter,  Norris  v.,  1  G.  Gr.,  338. 

v.,  8  G.  Gr.,  116. 

Parker  v.,  23-125. 

v.,  24r-252. 

Washington  County  v.,  64-265. 

Sleator,  Levins  v.,  2  G.  Gr.,  604. 
Sleeper  v.  Iselin,  5ft-379.    Receivers,  10. 

V. ,  62-583.    Notice,  113. 

Sleeth  v.  Cutler,  Mor.,  56. 

V.  Murphy,  Mor.,  321.    Lim.  of  Ac,  15, 

44.    (Cit.,  30-197;  37-29.) 
Sleight,  Walker  v.,  30-810. 
Slemmer  v.  Crampton,  50-302.    Real  Prop., 

12,  141. 

▼.  Wright,  46-705. 

V. ,  54r-164.    Att'y,  168. 

Sleppy,  Spry  v.,  15-409. 

Slimmer  v.  Merry,  23-90.    Carr.,  12. 

Sloan,  Anlt  v.,  4r-508. 

V.  Ault,  8-229.    Ev.,  805,  308, 818.    (Cit., 

8-286;  11-567;  29-220;  35-104,  257.) 
▼.  Central  Iowa  R.  Co. ,  62-728.    Appeal, 

472.    (Cit.,  65-656.)    Mortg.,   122.    Railr., 

101,  573,  721.    (Cit,  67-159.) 

Central  Trust  Co.  v.,  65-655. 

V.    Coolbaugh,    10-31.      Injunc,    108. 


Sloan  V.  Moffatt,  41-271.    Est.  of  Dec,  265. 
V.  Rebman,     66-81.      Crim.     L.,     719. 

Plead.,  919. 
V.  Rice,  41-465.    Mortg.,  163, 164.    (Cit., 

54-510;    63-89;    66-480.)    Pay.  &   Disch., 

64,    (Cit.,  49-115,  680.) 

State  v.,  55-217. 

Stoddard  v.,  65-680. 

v.  Waugh,  18-224.     Homestead,    163. 


Lam.  of  Ac,  161,  162.    (Cit.,  19-634;  30- 

868;  32-145;  41-50.) 

—  V.  Webster  County,  61-788.     Poor,  40- 


(Cit.,   11-244;  32-278:   56-619.     Dist,  57- 
538.)    Parties,  133.    (Cit,  13-584 ;  20-159.) 

—  Emerick  v.,  18-139. 

—  Hickman  v.,  2-64. 

—  ▼.  Hinesley,  29-594. 

—  Marshall  v.,  35-445. 


42. 

Wilson  Sewing  Machine  Co.  v.,  50-367. 

— -  Woodbury  County  v.,  54-754. 

Sloat  V.  Bean,  47-60.     Mortg.,  40. 

Slocum  V.  Beardshear,  11-79. 

V.  Fayette  County,  61-169.    Stat,  88. 

Tax.,  232. 
V.   Knosby,  70-75.      Ev.,    1173,   1275, 

1297. 
V.  Slocum,  70-259.    Tax.,  90,  292,  498- 

500,  795. 
Slocumb  V.  Chicago,  B.  <£;  Q.  R.  Co.,  57-675. 

Raik.,  138,  139.    Waters,  3. 
Slonaker,  Harshman  v.,  53-467. 
Slossen  V.  Burlington,  C.  R.  &  N.  R.  Co.,  60- 

215.    Railr.,  96,  464-466,  468.  (Qt,  67-159; 

68-506.) 
Slosson  V.  Burlington,  C.  R.  A;  N.  R,  Co.,  51- 

294.     Railr.,  457,  460. 
Shisser  v.   Burlington,  42-378.     Contracts, 

100,  606.    Mun.  Corp.,  86,  220. 

V. ,  47-300.   Contracts,  99.   Ev.,  129. 

Slye,  Equitable  L.  Ins.  Co.  v.,  45-615. 

Small,  Booth  v.,  25-177. 

V.  Chicago,  R.  L  &  P.  R.  Co.,  50-338. 

(S.  C,  55-682.)     Dam.,  35.     Negl.,   151. 

(Cit.,  6^534.)    Railr.,  155,  382,  457.    (Fol.. 

62-92.    at.,  62-595.)  Stat.,  42,  48.    Surety- 
ship, 8. 
V. ,  55-582.    (See  61-650.)    Appeal, 

967.    Att'y,  102.    (Cit.,  64-521.)    Contracts, 

830.    (Cit,  56-378.)    Dam.,  35.    Ev..  137. 

Negl.,   152.     (Cit.,  58-743.)     Parties,  41. 

(Cit,  64-520.)    Railr.,  472. 

Loring  v.,  50-271. 

Morgan  v.,  33-118. 

v.  Older,  57-336. 

Parker  v.,  55-732. 

V.  Small,  42-111.    Divorce,  68. 

V.  Somerville,  58-362.      Convey.,  279. 

Injunc,  91. 


948 


TABLE  OF  CASES. 


Ref erenceB  are  to  titles  and  sections. 


Small,  Whalley  v.,  25-184. 

v.,  29-288. 

Smalley,  Calder  v.,  66-219. 

V.  Greene,  52-241.    Att'y,  9.    (Cit.,  65- 

231.)    Contracts,  862,  580.    Stat,  of  Fr.,  83. 

V.  Iowa  Pacific  R.  Co.,  3^-571.  Ev.,  862, 

500,1879.      (Cit.,  37-440.)    RaUr.,  154, 165. 

Marlow  v.,  38-695. 

V.  Mores,  65-386. 

Muscatine  Nat.  Bank  v.,  30-564. 


Smalley's  Adra'rs,  McCartney  v.,  11-85. 
Smart,  Callanan  v.,  60-305. 

Jewett  v.,  11-505. 

Smedleyv.  Felt,    61-588.     (S.    C,    48-607.) 

Husb.   &W.,  103,  105.     (FoL,  52-726;   60- 

149.  Cit,  48-345;  49-538;  5.^705;  65-181.) 
V. ,  43-607.    Insurance,  274.    Husb. 

&  W.  (Fol.,  62-726;  53-257.  Cit.,  48-344.) 
Smeltzer  v.  Lombard,  57-294.  Agency,  195. 
V.  White.  92  U.  S.,  890.      Mun.  Corp., 

105,  106. 
Smidt,  Purczell  v.,  21-540. 
Smith,  In  re,  56-270.     Convey.,  174.    Plead., 

566.    Vendors,  152. 

^tna  L.  Ins.  Co.  v.,  56-768. 

American  Express  Co.  v.,  57-242. 

American  Missionary  Ass*n  v.,  59-704. 

V.  Barrett,  Mor.,  492. 

Barton  v.,  7-85. 

v.,  66-75. 


—  Beard  v.,  9-50. 

—  Berry hiU  v.,  51-127. 

—  V.  Bigelow,  19-459.    Appeal,  72.    Intox. 
Liq„  22. 

—  V.  BisseU,   2  G.  Gr.,   879.      Bonds,   11. 
Certiorari,  57.     Ev.,  3.     Pay.  &  Disch.,  54. 

—  V.  Board  of  Supervisors,  30-531.      Cer- 


tiorari, 23,  53.  (Cit.,  36-15;  37-550;  50- 
679;  61-336;  70-353.)  Tax.,  220,  238.  (Cit, 
37-548.) 

—  V.  Bond,  48-608. 

—  Bonnell  v.,  53-281. 
V.  Bristol,  83-24.    Contracts,  504,  550. 


Dam.,  153.    (Cit.,  40-475.) 

—  Brown  v.,  55-31. 

—  Brownell  v.,  18-287. 

—  Burgan  v.,  47-286. 

—  V.  Burlington,  C.  R,  &  N.  R.  Co.,  59-73. 
Plead.,  921.  Prac.,  218.  Railr.,  589.  (Cit., 
64-649;  65-420.) 

V.  Callaghan,  66-552.    Const  L.,  162. 


Wills.  74. 

—  Carpenter  v.,  24-200. 


Smith  V.  Carroll,  4  G.  Gr.,  146.    Fix««reB^  S. 

Cavender  v.,  3  G.  Gr.,  349. 

v.,  &-360. 

V.  Cedar  Falls  &   M.  R.  Ob.,  80-844. 


Agency,  25.    Appeal,  240.    Pay.  A  DmAi,, 
89.    Plead.,  989.    (Cit,  35-594.) 
—  V.  Cedar  Rapids  &  M.  R.  R.  Co.,  48-839. 
Contracts,  243.  488,  447.    (at,  66-878.) 
V.  Champney,  50-174.  Chat  Kortg.,  07. 


(Cit,  68-566;  69-380.) 

—  V.   Chicago  &  N.  W.  R.  Co..  60-^18. 
Execu.,  176.    Gramishment,  99. 

—  V. ,  60-515.    Att*y,  76,  87. 


—  V.  Chicago,  C.  &  D.  R.  Co.,  88-518. 
Dam.,  112,  116,  140.  (at,  44-159.)  RaUr., 
313.    (Cit.,  65-641.) 

—  V.  Chicago,  M.  &  St  P.  R.  Co.,  6(MS12. 


Instructions,  29.    Railr.,  411. 

—  V.  Chicago,  R.  L  &  P.  R.  Ca,  34-96. 


Railr.,  865. 

—  V. ,  34r-606.     Animate,   1. 


409,  415,  440.     (at,  88-251,  588;  06-809. 
Qual.,  42-428.) 


V. ,  55-83. 

V. ,   56-720. 


Att'y,    124,   130-188. 
Corp.,  94. 
—  V.  Clark,  12-82.    BUls  &  N.,  810.    Br., 


60. 

—  V.  Clarke,  9-241.  Garnishment,  97,  68^ 
107,  139,  150.  (Cit,  9-478;  11-169;  884Mtt^ 
26-385;  44-562.)    Plead.    (Cit,  9-524) 

—  V.  Collins,  24-599. 

—  v.  Comstock,  29-596. 

—  Ccnyngham  v.,  16-471. 

—  Cook  v.,  50-700. 


v.,  54-636. 

v.,  58-607. 

—  Cooley  v.,  17-99. 

—  Cooper  v.,  25-269. 

—  V.  Coopers,  9-876.  Attach.,  184.  (CHt, 
9-252.)  Interest,  89,  136,  162.  (Fol.,  12- 
865.  Cit.,  9-857;  14^127;  15-62,  364;  24- 
448;  36-519;  40-21.)  Judgts.,  30.  Prac. 
89.  (Cit,  23-14;  26-45,208;  47-854;  89- 
147.) 

—  Corbit  v.,  7-60. 

—  Cottrell  v.,  63-181. 

—  V.  Cramer,  89-418.  Estop.,  81.  (Cit, 
47-306.) 

—  V.  Cumins,  52-148.  Courts,  881,  261, 
262.    (at,  58-433.) 

—  Curtis  v.,  42-665. 

—  Daniels  v.,  27-567. 


TABLE  OF  CASES. 


949 


References  are  to  titles  and  sections. 


Smith,  Daniels  v.,  58-577. 

Davidson  v.,  20-466. 

V.  Dell,  80-544.     Equity,  120. 

Dent  v.,  53-262. 

V.  Dickson,   58-444.     Execu.,  78.    Gar- 
nishment, 97,  121.    J.  P.,  305. 
V.    Directors,    40-518.      0>n8t.  L.,   89. 


Schools,  5,  138. 

—  Dishon  v.,  10-212. 

—  District  Tp  v.,  39-9. 

—  V.    District  Tp,    42-522.       Ev.,    889. 
Schools,  92.    (Cit.,  65-213.) 

—  Donaho  v.,  50-218. 

—  V.  Doughty,  43-680. 

—  V.  Dunton,  42-48.    Notice,  100.    (Fol., 


4^-690.     at.,  43-212 ;  47-481 ;  63-412.) 
—  V.  Easton,  37-584.     Tax.,  479,  791,  819. 
V.  Eaton,  50-488.    Appeal,  335.    Home- 


stead, 228.    (Cit.,  53-15.)    Judgts.,  555. 

—  V.  Engle,  44-265.  Bankr.,  15, 28.  Jurisd., 
93,94. 

—  Fahnestock  v.,  14-561, 

—  Fidler  v.,  10-587. 

—  First  Nat  Bank  v.,  25-210. 

—  V.  Foster,  44^442.    Lim.  of  Ac,  254. 

—  Fountain  v.,  70-282. 

—  Frazier  v.,  10-591. 

—  V.  Frisbie,  7-486.     Courts,  128.     (Cit., 


41-608.) 

—  V.  Gage,  81-27.    Lim.  of  Ac,  155. 

—  V.   Grable,   14-429.      Intox.    Liq.,    219. 
(Cit.,  17-252,  80-404;  42-302.) 

—  V.  Griffin,  59-409.     Jurisd.,  179.    New 


Tr.,  238. 

—  V.  Grimes,  43-856.  Equity,  209.  Fraud. 
Conv.,  41,  105,  235. 

—  Guengerech  v.,  34-348. 

—  Gruengerich  v.,  36-587. 

—  Hall  v.,  10-45. 
v.,  15-584. 

—  Hamilton  v. ,  57-15. 

—  V.  Harlan,  49-101.  Reference,  19,  20. 
(Cit,  6^279.) 

—  Hayden  v.,  58-285. 

—  V.  Henry  County,  15-385.  Mun.  Corp., 
871.  (Cit,  19-401;  26-250;  27-65;  48-60.) 
Plead.,  858. 

—  V.  Hewett,  ia-94.    Husb.    &   W.,    81. 


(at,  14-418;  19-240,  499;  30^849;  81-561; 
3^160;  87-40 ;  89-530 ;  61^330.  Dist ,  19-116.) 
V.  Hickenbottom,  57-738.    Appeal,  852. 


eat,  64-242;  66-757;  68-722.)    Ev.,   384, 
458.    (at,  66-757.)    Guardianship,  97. 


Smith,  Hill  v.,  Mor.,  70. 

V.  Hintrager,  67-109.     Mai.  Pros.,  46. 

Holt  v.,  9-373. 

V.  Howard,  28-51.    Appeal,  420.    Mai. 

Pros.,  36.    Plead.,  304.  Slander  &  L.,  87. 
V.  Humphrey,  15-428.    Costs,  2.    (Cit, 


41-540.) 

—  V.  Iowa  City  Loan,  etc,  Ass'n,  60-164. 
Real  Prop.,  163. 

—  James  v. ,  30-55. 

—  Johnson  v.,  Mor.,  105. 
v.,  39-549. 


—  V.  Johnson,  45-808.  Appeal,  284,  861. 
Contracts,  80.  (Cit,  69-640.  Dist,  46- 
589;  52-646.)  Est.  of  Dec,  124.  Ev., 
1050.    (Fol.,  52-45.     Cit,  52-92.) 

—  Jones  v.,  6-229. 

—  Jordan  v.,  80-^00. 

—  V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 


58-622.    Railr.,  871,  405,  423,  437. 

—  V.  Kerns,  24-589.    Notice,  74. 

—  Lawrence  v.,  50-703. 
v.,  57-701. 


—  V.   Leddy,    50-112.      Intox.    liq.,    227. 
Judgts.,  254. 

—  V.  linn  County,  55-282.    Officers,  219. 

—  V.  Long,  53-758. 

—  Long  v.,  62-329. 
v.,  67-22. 


—  Lorain  v.,  37-67. 

—  Lyon  v.,  Mor.,  184. 

—  McCaleb  v.,  22-242. 
v.,  24-591. 

—  V.  McKee.  67-161.    Guardianship,  81. 

—  V.  McKitterick,  51-548.     Wills,  137. 

—  V.  McFadden,  56-482.   Appeal,  866.    Est 
of  Dec,  154,  175,  176.    Parties,  178. 

V.  McLean,  24-822.    Chat.  Mortg.,  15, 


16,  75.  (Cit,  25-842;  87-376,  890;  42-473; 
45-75;  50-435;  55-423 ;  57-665 ;  69-466;  61- 
733;  64-422;  68-151,  628,  709,  724;  69-182. 
Dist..  53-492.)  Contracts,  437.  Plead., 
711.  (Cit,  31-296.)  Record.  Acts,  19.  Re- 
plevin, 21.  (Fol.,  52-407.  Cit,  26-96;  87- 
591 ;  57-576.) 

—  V.    Marland,   59-645.    Bills  &  N.,  29. 
(Cit,  67-574.     Dist.,  61-168.) 

—  V.  Merchants*  Despatch,  etc.,  Ck).,  45-705. 

—  V.  Milburn,  17-30.    Appeal.    (Cit,  2^ 


233 ;  80-110 ;  83-312 ;  40-683.)  Parties,  108. 
(Cit,  18-876;  21-482;  84r40;  88-222;  60- 
177.)  Plead.,  3.  (Cit,  22-312;  26-596;  27- 
223;  34-281;  86-840;  87-520.) 


950 


TABLE  OF  GASES. 


References  are  to  titles  and  sections. 


Smith,  Mineral  Ridge  Coal  Co.  ▼.,  68^561. 

MitcheU  v..  3»-4S4. 

V.   Montgomery,  5-370.    Replevin,  29. 

(Cit.,  12-30;  49-212.    Dist.,  47-537.) 

Monticello  Bank  v.,  25-246. 

Myers  v.,  15-181. 

Ordway  v.,  53-589. 

V.  Osbum,  63-474.    Tax.,  72-252.    (Cit., 


54-59.) 

—  V.  Parker,  28-859.    Appeal,  206.    J.  P., 
68,  180,  301.    (Dist,  48-180.) 

—  Perry  v.,  15-202. 

—  V.  Phelps,  8^-537.     Plead.,  220.     Stat, 
of  Fr.,  27. 

—  V.  Powell,  55-215.    Certiorari,  81.  (Cit., 
57-260.)    Plead.,  944. 

—  V.  Price,  60-89.    Bankr.,  5. 

—  V.    Quiggans,  65-637.    Homestead,  19, 


20.    (Cit,  66-61.) 

—  V.  Ralston,  Mor.,  87.    Bills  &  N.,  203. 

—  Rector  v..  11-302. 

—  V.  Reynolds,  55-746. 

—  Rice  v.,  9-570. 

—  V.  Riggs,  56^88.     Fraud.    Conv.,  87. 
(Cit,  62-53.) 

—  Roberts  v.,  Mor.,  417. 
v.,  Mor.,  426. 

—  Royal  v.,  40-615. 

—  Ruddleedin  v.,  36-669. 
V.  Sac  County,  1  Wall.,  139.  Mun.  Corp., 


143. 

—  Sanbourn  v.,  44-152. 

—  Scliaentgen  v.,  48-359. 

—  Shelley  v.,  50-543. 

—  Shelly  v.,  59-458. 

—  V.  Scoles,  65-733.    Real  Prop.,  205,  206. 

—  V.  Shaw,  49-294.    Grig.  Not,  52. 

—  V.  Shawhan,  37-533.    Est.  of  Dec,  209. 
Judgts.,  7.    Lim.  of  Ac,  260.    Prac,  296. 

—  V.  Shay,  62-119.     Mortg.,  432,  433,  481. 


(Cit.,  64^161 ;  67-434.) 

—  V.  Shepherd,  36-253.    Spec  Perf.,  40,  41. 

—  V.  Short,  11-523.    Injunc,  47. 

—  V.  Silence,  4r-321.  Husb.  &  W.,  154. 
(Cit,  17-397.)  Plead.,  124.  Slander  &L., 
14,  17.    (Cit.,  17-292;  18-300;  30-77.) 

—  Simberskey  v.,  27-177. 

—  V.  Sioux  City  &  P.  R  Co.,  88-173.    In- 


structions, 110.    (Cit.,  65-520.) 

—  V.  Smith,  Mor.,  300. 

—  V.  ,  IG.  Gr.,  807. 

—  V. ,  4  G.  Gr.,  266.    Divorce,  45,  47. 

Grig.  Not.,  114. 


Smith  V.  Smith,  22-516.    Fraud.  Conv.,  83. 

Judgts.,  139,  250. 

V. ,  42-493.    Partnership,  75. 

V. ,  61-138.    Divorce,  63,  77,  78. 

V. ,  64-682.    Divorce,  14.    (at,  6J^- 

389.) 


—  v. ,68-608.    Convey.,  68.    Tax.,  697. 

—  V.  Snodgrass,  4  G.  Gr.,  282.    J.  P.,  904. 

—  Soup  v.,  26-472. 

—  Speidel  v.,  48-700. 

— -  V.  State,  4  G.  Gr.,  189.  Crim.  L.,  1141, 
1171,  1673.    (Dist,  8-538.) 

—  State  v.,  7-244. 

v.,  28-565. 

v.,  31-493. 

v.,  46-670. 

v.,  48-695. 

v.,  54-104. 

v.,  54-656. 

v.,  54-748. 

v.,  60-755. 

v.,  61-538. 

—  State  ex  reL  v.,  9-384. 

—  V.  State  Ins.  Co.,  58-487.  (S.  C,  64r- 
717.)  £v.,  1251,  1252.  Insurance,  214. 
New  Tr.,  93.    (at,  68-326.) 

—  V. ,  64-716.    Insurance,  18.    Plead. » 


218. 

—  V.    Stephenson,    45-045.    Agency,    83. 
Tax.,  538. 

—  Stewart  v.,  60-275. 

—  Stucksleger  v.,  27-286. 

—  Swan  v.,  26-87. 

—  V.  Swan,  69-412.    Judgts.,  427.    Mortg., 
292. 

—  Switzer  v.,  85-269. 

—  V.  Sypes,  45-711. 

—  V.  Taylor,  11-214.    Excep.,  103.    Plead. 
(Cit,  81-399.) 

—  Tomlinson  v.,  2-39. 

—  V.  tramel,  68-488.    Estop.,  48.    Stat,  of 
Fr.,44,  45. 

—  V.  Trustees,  28-500.    Agl.  CoL,  I. 

—  V.  Van  Campen,  40-411.    Equity,  283. 

—  Van  Horn  v.,  59-142. 

—  Van  Vechten  v.,  59-178. 

—  Vaughn  v.,  58-653. 
v.,  65-579. 

—  Wads  worth  v.,  43-489. 

—  V.  Wagaman,  58-11.   Appeal,  528.  Mis 
&  N.,  88.    Ev.,  256,  1307.    New  Tr..  144. 

—  V.  Walker,  49-^89.  Appeal,  556.  Trusts, 
128. 


TABLE  OF  CASES. 


951 


Ref  erenoes  are  to  titles  and  sections. 


Smith  V.  Walsh,  3  G.  Gr.,  498. 

Snell,  First  Nat.  Bank  v.,  32-167. 

Ware  v..  62-159. 

v.  Fort  Dodge,  45-564.    Tax.,  102,  180, 

V.  Warren  CJonnty,  49-386.  Appeal,  194, 

218,  277."    (Fol.,  46-702.) 

Plead.,  916,  944. 

V.  Hancock,  11-117.    Plead,    (at.,  34- 

V.  Watson,  28-218.    Default,  82.    (Qt., 

107.) 

38-595.)    Plead.,  881,  442. 

V.  Iowa  Homestead  Co.,  59-701.    Vend- 

 Watson  v.,  68-22«. 

ors,  106. 

Weatherhy  v.,  80-181. 

V. ,67-405.    Judgts.,  198.    New  Tr., 

V.  Weeks,  54-411.    Ev.,  1169. 

219. 

V.  Wheeler,  58-659.    Equity,  43. 

V.  Kimmell,  8-281.    Appeal,  273. 

Wheeler  v..  13-564. 

V.  Leonard,  55-553.     Railr.,  8,  9.    (Git., 

White  v.,  54-283. 

67-729.) 

v.,  68-318. 

Packard  v.,  35-80. 

V.  Williams,  23-28.    Appeal,  469. 

Snodgrass,  Smith  v.,  4  G.  Gr.,  282. 

Wilson  v.,  23-252. 

Snook,  Lumpkin  v.,  63-515. 

V.  Wolf,  55-555.    Appeal,  1109.     (Cit., 

Ward  v.,  61-610. 

60-750;  66-362;  67-493.)  Interest,  60.  (Cit., 

Snow,  Adams  v.,  65-435. 

56-i27;  57-60.) 

Cathcart  v.,  64^584. 

Wolfv.,  36-i54. 

v.   Flannery,   10-318.      Contracts,    391. 

Wood  v.,  51-156. 

Pub.  Lands,  23.    (Dist.,  44-121.) 

V.  Woodwaid,  4  Dillon,  584.    Est.  of 

Howe  Machine  Co.  v.,  32-438. 

Dec.,  329. 

Lane  v.,  66-4544. 

V.  Yoram,  87-89.  Mun.  Corp. ,  932.    (at., 

Murray  v.,  37-410. 

62-502;  67-704.) 

Sherwood  v.,  46-481. 

V.  Zuckmeyer,  53-14.    Est.  of  Dec.,  370, 

V.  Winslow,  54-200.    Receivere,  46,  47. 

371,    401.    (Fol.,  54r482.      Dist.,   5(W67.) 

Snowdeu    v.    Snowden,    23-457.       Appeal. 

Homestead,  246. 

(Cit.,  28-327;  31-270;  37-592;  41-692;  62- 

Smith's  Heirs,  Ca vender  v.,  1-306. 

518.) 

v.,  5-157. 

Snyder  v.   Eldridge,  31-129.    Appeal,    466, 

Smiths  V.  Dubuque  County,   1-492.     High- 

852.     (Cit,    36-356;  37-428;  41-377,    692.) 

ways,  88.    Jurisd.    (Cit..  12-206,444;  14- 

Excep.,  37.    (Cit.,  31-240.) 

268;    22-21;    24-200;    29-285;    32-529;  34^ 

Fairchild  v.,  43-28. 

245;  51-48,  693;  66-262.) 

Goodenow  v.,  3  G.  Gr.,  599. 

Smothers  v.   Hanks,   34-286.      Instructions, 

Hardin  v.,  15-460. 

235.     Negl.,56.    (Cit.,  34-301;  35-432.) 

HoUingsworth  v.,  2-435, 

Smouse,  State  v.,  49-634. 

Howell  v.,  39-610. 

T.,  50-43. 

Humphreys  v.,  Mor.,  268. 

Smyser,  Long  v.,  3-266, 

V.  Iowa  City.  40-646.     Ev.,  906. 

V.  Trask,  40-689. 

V.  Ives,  42-157.  Equity,  139, 167.  Execu., 

Smyth,  Lomax  v.,  50-228. 

289,   290.      (Cit,    55-504.      Dist,   57-100.) 

Simbersky  ▼.,  28-587. 

Lim.  of  Ac.  171. 

V.  Ward's  Ex'rs,  46-389.   Contracts,  398, 

V.  Kurtz,  61-593.     Bills  &  N.,  9.    In- 

416.   Ev.,  840.     Sales,  51. 

structions,  151,  203. 

Smythe,  Drake  v.,  44-410. 

Lucas  v.,  2  G.  Gr.,  490. 

V.  Smythe.  24-491.    Appear.    (Cit.,  32- 

v.,2G.  Gr.,  499. 

188.)  Est.  of  Dec,  93.  (Cit.,  29-145;  61  722.) 

May  v.,  21^^25. 

Snediker  v.  Poorbaugh,  29-488.     Ev.,  1223. 

v.   Miller,   67-261.    Est    of   Dec.,   866. 

Plead.,  285. 

(at.  6^-679,  680.) 

Sneer,  McHenry  v.,  56-649.     • 

V.  Nelson,  31-288.    Appeal,  467.    (Cit., 

Snell  V.  Campbell,  24  Fed.  Rep.,  880.  Judgts., 

41-692.)    Ev.,  167.    Excep.,  21,  87. 

278,  339.    Tax.,  266,  380. 

V.  Phillips,  66-481. 

V.  Eckerson,  8-284.   Affid.,6.    Ev.,  305, 

V. ,  66-484.    Judgts.,  45.    Parties, 

896.    (Cit,  29-220;  35-104.) 

210. 

952 


TABLE  OF  CASES. 


References  are  to  titleB  and  sections. 


Snyder  V.Reno,  88-329.  Alt.  of  Inst.,?.  BQIs 
A:  N.,  301,  805,  307,  308.  Judgts.,  398. 
Plead.,  154.    Sales,  14. 

V.  Roper,  Mor.,  229. 

Simpson  v.,  64-557. 

State  v.,  25-208. 

V.   Tibbals,   32-447.      Sales,   37.     (Cit., 

3(^-155.) 

Toney  v.,  60-73. 

Yredenburgh  v. ,  6-30. 

V.  Wampton,  12-409.    Schools,  157. 


Sobey  v.  Beiler,  28-328.    Judgts.,  412.    (Cit., 

32-288.) 
V.  Brisbee,  20-105.    Stat,  of  Fr.,  77,  84. 

(Cit,  69-514.) 
Sooum    V.    Haun,    86-138.      Convey.,    305. 

Plead.,  99. 
Sohiner,  Clapp  v.,  56-273. 
Solberg   v.    Decorah«    41-501.      Estop.,  99. 

Real  Prop.,  24. 

State  v.,  70-762. 

Sotners  v.  Wheeler,  45-707. 

Somerville,  Small  v.,  58-362. 

Sommer  v.  Cate,   22-585.      Intox.   Liq.,  31. 

(Fol.,  4»-266.) 
Soper,  Dennison.v.,  33-183. 

V.  Espeset,  63-826.     Tax.,  571. 

V.  Henry  County,  26-264.     Mun.  Corp. , 

805,   903,   920.     (Cit,  32-828;  40-218,   297, 

397 ;  42-69 ;  46-178 ;  53-432 ;  69-354.     Dist , 

32-183;  48-475.) 
Iowa  R.  Land  Co.  v.,  39-112. 


Sopher,  State  v.,  70-494. 
Soule,  Lewis  v.,  52-11. 

Metz  V. ,  40-236. 

Soup  V.  Smith,  26-472.     Excep.,  58.    (Cit , 

:}3-^94.) 
South,  Pearson  v.,  61-232. 
Southard  v.  Perry,  21-488.    Estop.,  89.  (Cit, 

42-181.)    Execu.,  30. 
Southern,  Shant  v.,  10-416. 
Southwick  V.   McGovern,  28-533.    Partner- 
ship, 25,  49. 
Soutter,  Williams  v.,  7-485. 
Soward  v.  Chicago  &  N.  W.  R.  Co.,  30-551. 

Appeal,  852.     Railr.,  425.     (Cit.,  40-338.) 

V. ,  33-386.     Railr.,  419. 

Sowden  v.  Craig,  20-477,     Appeal,  275.  New 

Tr.,  173.     (Cit.,  21-580.)    Plead.,  342. 
v.  * ,    26-156.      Ackgt.,    32.      Chat. 

Mortg.,  47.    (Cit,  38-271.)    Notice,  68. 
Sowdon  V.  Craig,  21-580.  Appeal,  275.  (Dist., 

61-268.) 


Sowers  v.  Page  County,  82-580.    Bounty,  4, 

5.    Contracts,  879. 
Sowler  V.  Day,  68-262.  Agency,  165.  Equity, 

83,  146. 
Spafford,  Cedar  Rapids  &  St  P.  R.  Co.  v., 

41-292. 
V.   First  Nat   Bank,  87-181.      Banks. 


15. 


V.  Stutsman,  9-128.    BiUs  &  N.,  436. 


(Cit.,  86-627.) 

—  Van  Orman  v.,  16-186. 

v..  20-215. 


V.   Warren,  <47-47.      Homestead,    114. 

(Cit.,    66-489.)     Husb.    &   W.,    151,    152. 

(Cit,  51-400.) 
Spangenberg,  Specht  v.,  70-488. 
Spangler,  R^wson  v.,  62-59. 

State  v.,  40-866. 

White  v.,  68-222. 

Spanton,  Gray  v,,  35-508. 

Spargur  v.  Hall,  62-498.     Equity,  124. 

Sparks,  Wallis  v.,  Mor.,  20. 

Spates,  Arnold  v.,  65-570. 

Spauldingv,  Adams,  63-437.     Appeal,  257. 

Fraud.  Conv.,  19,  224,  226.    Instructions, 

48-60. 

Davis  v.,  86-610. 

Harvey  v.,  7-428. 

v.,  16-897. 

PoweU  v.,  8  G.  Gr.,  417. 

v.,  3G.Gr.,443. 


Savery  v.,  8-239. 

Spear  v.  Fitchpatrick,  37-127.    Courts,  216, 
Judgts.,  166.    (Cit,  63-645.) 

v.  Spencer,  1  G.  Gr.,  634.    Prac,  69. 

Spearing  v.  Chambers,  25-99.    Plead.,  635. 

Spearman,  Burlington  &  M.  R.  R.  Co.  v., 
12-112. 

Hyatt  v.,  20-610. 

Patterson  v.,  37-86. 

Spears  v.   Mt  Ayr,  66-721.    Ev.,  850.    In- 
structions, 167.    New  Tr.,  168,  174. 

Specht  V.  Schwer,  13-605. 

Schwer  v.,  13-606. 

v.  Spangenberg,  70-488.     Appeal, 

Plead.,  19,  25,  928. 
State  v.,  66-531. 


Speedling  v.  Worth  County,  68-152.  Insan- 
ity, 1,  7. 

Speers  v.  Fortner,  6-568.  Appeal,  279.  (Cit, 
7-154;  10-549;  11-402;  2&-^2;  29-481;  58- 
552.) 

Speidel  v.  Smith,  48-700. 


TABLE  OF  CASES. 


953 


References  are  to  titles  and  sections. 


Spence  v.  Chicago  &  N.  W.  R.  Co.,  25-139. 

Railr. ,  374,  439,  445.     (Cit. ,  27-284 ;  32-562 ; 

34-838;   37-348;   50-862,   357;   64-672;  66- 

132.) 
Spencely,  McDaniel  v.,  Mor.,  493. 
Spencer,  De  France  v.,  2  G.  Gr.,  462. 
V.  De  Prance,  3  G.  Gr.,  216.    Prac,  77. 

(Cit.,  23-13.) 

Green  v.,  67-410. 

V.  Illinois  Cent.  R.  Co.,  29-55.     N^l., 

83,   84.     (Cit.,   29-47;  32-149;  37-322;  38- 

297;    44-138;    49-472.)    Railr.,    648,    683. 

(Cit.,  82-180;  34-157,  281.) 
V.  Millisack,  52-31.  Contracts,  397.  (Cit., 


64-59.) 

-^  Nixon  v.,  16-214. 

—  Spear  v.,  1  G.  Gr.,  534 

—  V.  Wheaton,  14-88.    Injunc,  21.     (Cit., 
8^180;  39-446.)    Tax.,  260. 

—  V.  Whiting,  68-678.     Mun.   Corp.,   295, 


296. 
Spengin  v.  Fony,  37-242.    Tax.,  587.    (Cit., 

44r416.) 
Spense  v.  Iowa  Valley  Const.  Co.,  36-407. 

Corp.,  180,  157,  171. 
Sperry  v.  Etheridge,  63-543.    Chat.  Mortg., 

83,84,  87.     (Cit,  65-610;  66-185.)    Prac, 

222.     (Cit.,  67-321.) 
V. ,  70-27.    Attach.,  128,  219.    Chat. 

Mortg.,  138.     Officers,  128.    Parties,   207. 
V.   Horr,  32-184.     Att*y,   142.    Bills  & 

N.,  81. 
V.    Kretchner,     65-525.      Injunc,     35. 


Mun.  Corp.,  934. 
Spiesberger   v.   Thomas,    59-606.      Appeal, 

120.     (Cit,  65-726.)  Att'y,  152,  157.    J.  P., 

27,  291. 
Spink   V.    McCall,     52-432.      Execu.,     420. 

Plead.,  307. 
Spitler  V.  Soofield,  43-671.    Ev.,  885.  Notice, 

40.    Pub.    Lands,    178.    Real    Prop.,    53. 

(Cit,  51-521.) 
Spitsnogle,  Madison  v.,  58-369. 
Spitznogle,  Pitt's  Sons'  Mfg.  Co.  v.,  54-36. 
Spofford,  Cassady  v.,  57-237. 

Harger  v.,  44-S69. 

v.,  46-11. 


Thode  v.,  65-294. 
Wightman  v.,  56-145. 


Spoon  V.  Van  Fossen,   58-494.      Homestead, 

135. 
Sprague  v^  Haight,  54-446.    Costs,  5,  6. 
Niles  v.,  23-198. 


Spray  v.  Scott,  20-473.      Excep.,  48.      (Cit., 

23-298.) 
V.  Thompson,  9-40.  Highways,  96.  (Cit, 

30-522 ;  37-185,  550.) 
Zook  v.,  38-273. 


Sprigley,  Wetherell  v. ,  43-41. 

Spring,  Center  v.,  2-398. 

Springer  v.  Bartle,  46-688.     Costs,  26.    (Cit, 

5^358.)    Notice,    101.    (Cit,  4^-590;    64- 

477 ;  56-148 ;  69-41 ;  63-238 ;  64-627.     Dist , 

58-620.)    Tax.,  404,  617. 

Black  Hawk  County  v.,  58-417. 

V.  Clay  County,  35-241.    Mun.  Corp., 

891.    Plead.,  698. 

Morrison  v.,  15-304. 

V,  Stewart,  2  G.  Gr.,  390. 

Springstead,  Hecht  v.,  51-502. 

Sprote  V.  Marshall,  4  G.  Gr.,  344.    J.  P.,  281. 

Sprott  V.  Reid,  3  G.   Gr.,    489.    Const.   L., 

128.    Costs,  53.    Execu.,  13,  24,  231.   (Cit., 

3G,  Gr..500;  4G.   Gr.,  460;  18-148,    295; 

16-15;  22-20;  26-119;  31-325.)    Judgts.,  1, 

2,  19. 
Sprout  V.  Kelly,  37-44.    Costs,  18.    Officers, 

183.    Stat,  46. 
Spry  V.  Sleppy,  15-409.    Pub.  Lands,  21. 
Spurbeck,  State  v.,  44-667. 
Spurgeon,  Botkins  v.,  20-598. 

Worley  v.,  38-465. 

Spurgin  v.  Adamson,  62-661.   (S.  C,  70-468.) 

Mortg.,  441,  443,  478,  482,  485,  486,  490, 

491. 
Spurrier  v.   Wirtner,  48-486.    Appear.,  38. 

(Cit.,  60-331.)    Highways,  105. 
Squier  v.  Parks,   56-407.     Lira,   of  Ac,  67, 

281.    Mech.  Lien,  96.    (Fol.,  57-767.) 
Squires,  Jewett  v.,  30-92. 
T.  Millett,  31-169.   J.  P.,  213,  216.  (Fol., 

35-591.) 

Rutledgev.,  23-53. 

State  v.,  26-340. 

Woodward  v.,  89-435. 

v.,  41-677. 

Yates  v.,  19-26. 


Srigley  v.  Wetherell,  54-760. 

Stacy,  Palmer  v.,  44-340. 

V.  Stichton.  9-899.  Attach.,  80.    Plead., 

489.    (Fol.,  12-607.     Cit,  10-77;  49-860.) 
Stadler  v.  Allen,  44-198.    Judgts.,  546,  549. 

(Cit,  59-49.)  Mortg.,  443.   Partnership,  147. 
V.   Parmlee,  10-23.     Attach.,  201,  262. 

(Cit,  13-137.     Dist.,  86-264.)    Plead.,  245, 

414.    (Cit,  11-67;  13-138;  46-241.) 


954 


TABLE  OF  CASES. 


BeferenoeB  are  to  titieB  and  sections. 


Stadler   v.  Parmlee,  14-17{i.      Attach.,  27. 

Oarniahment,    157,    165,    169.     (Cit.,    2d- 

336.) 
Stafford  v.  Fetters,  55-484.    Equity,  158, 159. 

(Cit.,  59-861;  63-868.) 

Hanschild  v.,  25-428. 

v.,  27-301. 

V.  Maus.  88-188.    Equity,  108. 

V.  Oskaloosa,  57-748.    (S.   C.  64-254.) 


Instructions,  125,  160.  (Oit.,  68-508.)  Man. 
Corp.,  645.  (Cit.,  65-^08.)  Negl.,  172. 
New  Tr.,  43.    (Cit.,  58-45;  65-467.) 

—  V. ,  64-251.    Dam.,  281,  241.     Ev., 

104,  402,  434,  1348.  Mun.  Corp.,  688,  646. 
Prtc.,  101. 

—  Redfield  v.,  20-600. 
v.,  27-562. 

—  T.  Shortreed,  62-524.    Dam.,  811,  812. 


In  June,  108. 

Trustees  v.,  14-152. 

Stahl  V.  Roost,  84-475.    Execu.,  8.    Judgts., 

511,512.    Tax.,  759. 
Stable,  Leebrick  v.,  68-515. 

Liebuck  v.,  66-749. 

Staray  v.  Laning,  58-662.    Fraud.  Conv.,  68. 

(Cit.,  59-«84.) 
Stanberry  v.  Cattell,  55-617.     Partnership, 

185. 
V.    Dickerson,    85-498.      Appeal,   145. 

Att'y,  88. 

Hollenbeck  v.,  88-325. 

Ransom  v.,  22-384. 


Stanbrough  v.  Griffin,  52-112.  Courts,  92, 
98.    (Cit.,  63-494.     Dist ,  54-252.) 

Stanchfield  v.  Palmer,  4  G.  Gr.,  23.  Prac., 
249.  Replevin,  18.  (Cit.,  48-504.  Dist, 
24-328 ;  2^96.) 

Standish  V.  Dow,  21-868,  Equity,  230,  (Cit, 
41-568.)  Mortg.,841.  (Fol.,  22-884.  Dist, 
23-420.)  Parties,  129.  (Qt,  28-34;  41-14.) 
Plead.,  752. 

Standring,  Shaw  v.,  17-584.^ 

Stanfield,  Marion  County  v.,  8-406. 

Wooster  v.,  11-128. 

Stanford  v.  Greene  County,  18-218.  Vend- 
ors, 22.    (Cit.,  89-393.) 

Stanforth,  Greenheld  v.,  21*695. 

Stange  v.  Dubuque,  62-308.  Const,  L.,  173, 
820.  Mun.  Corp.,  429,  488.  (Cit,  70- 
109.) 

V.  HiU  &  West  Dubuque  St.  R,  Co.,  54- 

669.  (S.  C,  62-308.)  Dedication,  74.  Mun. 
Corp.,  427,  428. 


Stanley  ▼.  Davenport,  64-468.  Appeal,  68, 
59,  896.  (Cit,  68-320.)  Mun.  Corp.,  872, 
427,  428,  449,  654.  (Fol.,  54-672.  at,  «&- 
748.)    Raib-.,  276. 

Hughes  v.,  45-682. 

V.  Irwin,  84-418.    Contracts,  588. 

V.   Morse,  26-454.     lim.  of   Ac.,   276. 

Wills,  70. 

V.  Noble.  59-666.    Est  of  Dec.,  221,  282, 


287.    Jurisd.,  124. 

—  Powesheik  County  v.,  9-511. 

—  State  V.  88-526. 
v.,  48-221. 


Swearingen  t.,  28-116. 

Tufts  v.,  42-628. 

Stannard  t.  McCarty,  Mor.,  124.    Ev.,  777. 

Pub.  Lands.    (Cit,  2  G.  Gr.,  250;  1-28.) 
Stannis,  Walker  v.,  8  G.  Gr.,  440. 
Stannus  v.   Stannus,  80-448.     Bills  &  N., 

408. 
Stansbury  v.  Kephart,  54-647. 
Stanton  v.  Clinton,  5^^109.    Appeal.    (Dist., 

64r-735.)    Att'y,  185. 

Rickman  v.,  82-134. 

v.  Warrick,  21-76.    J.  P.,  222.    Plead., 

288.    (at,  85-82;  40-869;  52-697.) 
Wilson  v.,  5&-404. 


Staples,  McMillin  v.,  36-582. 

V.  Plymouth  County,  62-864.    Board  of 

Health,  2.    Mun.  Corp.,  272.    Stat.,  141. 
Stapleton  v.  King,  33-28.    (S.  C,  40-278.) 

Contracts,  620.    (Cit,  46-472.    Dist,  48- 

493.)    Ev.,  758.    (Cit,  43-148.    Dist,  46- 

551.) 
V. ,  40-278.    (S.  C,  88-28.)    Dam., 

179.      Judgts.,    821,  844.      (at,    4&-486.) 

Plead.,  393,  894. 
Stapp,  State  v.,  29-651. 
Star  Ins.  Co.,  Longhurst  v.,  19-864. 
Star  Union  Line,  etc.,  Folsom  v.,  64-490. 
Star  Wagon  Co.  v.  Manser,  53-741.    Fraud. 

Conv.,  102. 
V.  Swezey,  6^-891.    (S.  C,  69-609;  68- 

521.)    Bills   &   N.,    244.     Guaranty,    60. 

Partnership,  208. 

V.   Swezy,     5M;09.      (S.    C,    68-520.) 


Guaranty,  39,  60.    Partnership,  208. 
V. ,  68-62a  Appeal,  973.  Guaranty, 

60,  63.    Judgts.,  877. 
Starbuck,  Scribner  v.,  52-714. 
Stark  V.  Noble,  24-71.    Partnership,  199. 
V,  Sioux  aty  A   P.  R.    Co.,   43-501. 

Railr.,  117,  120. 


TABLE  OF  CASES. 


955 


Referenoes  are  to  titles  and  sections. 


Starker  y.  Luse,  88-596.  Appeal,  636,  687, 
663.    Fraud.  Conv.,  46. 

Starkweather,  Anderson  v.,  28-409. 

Dann  v.,  6-466. 

Starr  v.  Board  of  Supervisors,  22-491.  Elec- 
tions, 46.  Mun.  Corp.,  878,  879.  (Cit., 
31-888;  34r^l.)    Vendors,  8. 

V.   Burlington,     46-87.      Appeal,    790. 

(FoL ,  51-228.  Cit. ,  49-681 ;  51-683 ;  56-523 ; 
57-289;  59-691;  60-428;  65-80.  Dist.,  61- 
501.)  Mun.  Corp.,  560,  586,  698,  725,  740, 
741.    (Cit.,  47-227.)    Stat.,  87. 

V.  Case,  59-491.    Appeal,  1068.    Costs, 

36.    Partnership,  181,  220-224. 

Conrad  v.,  60-470. 

PhilUps  v.,  26-849. 

V.  Wilson,  Mor.,  438.    Plead. ,  936. 


Starry  v.  Dubuque  &  S.  W.  R.  Co.,  51-419. 
Prac,  212,  215.  (Cit.,  66-848.)  Raik..  679. 
(Cit,  58-328;  59-188;  61-716;  62-628.) 

V.  Korab,  65-267.  Estop.,  42.  Garnish- 
ment, 152. 

▼.  Starry,  21-254    Appeal,  145.    Est.  of 


Dec.,  886,  887.    (Cit.,  24-225;  27-155,  157; 

52-564.)    Lim.  of  Ac,  264. 
Start,  State  v.,  7-499. 

v.,  7-501. 

State  V.  Abarr,  39-185.    (Mm.  L,,  63, 92, 181. 
V.  Abrahams,  6-117.    Crim.  L.,  668, 669, 

997,  998,  1003,  1096,  1098,  1178.    (Cit.,  8- 

205,  238 ;  ^-56 ;  44-97.     Dist. .  62-432.) 

Abrahams  v.,  4-541. 

V.  Accola,  11-246.    New  Tr.,  24.    (Cit., 

16-224 ;  20-208 ;  33-518.) 
V.  Adams,  20-486.    Crim.  L.,  840.    In- 

tox.  Liq.,  61,  102.    Jurors,  18.    (Cit.,  41- 

632.)    Prac,  62. 
V. ,  45-99.    Aliens,  18-21. 


—  V.  Aikens,  32-403.    Crim.  L.,  518. 

—  V.  Alderman,    40-375.    Crim.  L.,    664, 
702.    (Cit.,  56-591.) 

—  V.  Allen,  82-248.    Crim.  L.,  1687. 

—  V. ,   82-491.      Crim.    L.,   963,   964, 


1762,   1768.     (Cit,    89-388;   41-608,    610.) 
Intoz.  liq.,  90,  124. 

—  V. ,  67-431.    Crim.  L.,  1469,  1472. 

—  V.   Anderson,  89-274.      Highways,  65. 
Instructions,  254. 

—  V. ,  40-207.    Contempt,  6. 

—  V. ,  47-142.    Crim.  L.,  444. 

—  Andre  v.,  5-389. 

—  ▼.  Ansaleme,   15-44.     Crim.   L.,   1006. 


(Cit,  41-814,  600.)    Jurors,  6. 


State  V.  Anwerda,  40-151.  Crim.  L.,  722, 
1334,  1718. 

V.  Araah,  55-258.    Crim.  L.,  591. 

V.  Ai-cher,  48-310.    Contempt,  24. 

V. ,  69-420.  Crim.  L.,  64,  85.  In- 
structions, 151. 

V.  Arnold,  12-479.    Crim.  L.,  765,  1074, 

1075,  1107,  1181,  1133,  1134, 1578.  (Cit,  17- 
11,  29,  40;  21-469;  27-214;  32-43;  48-450.) 

V. ,  48-566.     Crim.  L.,  1482. 

V.    Arthur,    21-822.     (S.     C,    23-430.) 

CJonst  L.,  79.    Crim.  L.,  1103,  1268. 

V. ,  23-430.    Crim.  L.,  1534.    (Cit., 


34-218;  38-583;  45-415;  5&-884.) 

—  V. ,  39-631.    Jurors,  10,  11.    Mun. 

Corp.,  966. 

—  V.  Atherton,  50-189.    Crim.  L.,  198,  205, 


259. 

—  T.  Axt,  6-511.  Const  L.,  404.  Oim. 
L.,  894.    (Cit,  7-17;  10-128.) 

—  ex  rel.  v.  Bailey,  7-390.  Elections,  27, 
30.  Mandamus,  24,  63,  81,  82.  (Cit,  8-131 ; 
32-501;  57-258.)   Plead.,  841.    (Cit,  9-576.) 

—  V. ,  31-598. 

—  V. ,  54r414.     Grim.  L.,  1202.    Ev., 

1292. 

—  V.  Baldwin,  67-266.  Contempt,  13. 
Execu.,  33. 

—  V. ,70-180.   Appeal,  593.  Ck)ntempt, 

38.    Oim.  L.,  402. 

—  V.  Baldy.  17-39.  Crim.  L.,  609,  962, 
1280.  (Cit,  17-284;  20-418;  21-469,  488; 
27-214;  36-577;  40-876;  41-314;  59-265, 
270;  64-207;  68-420.)  NewTr.,  31.  (Fol., 
27-495.     Dist,  83-273;  44-44;  48-587,  540.) 

—  V.  Ball,  67-517. 

—  V.  Ballenger,    10-368.      Ck)urts.      (at, 


30-170.) 

—  V.  Ballingall,  42-87.     Intox.  Liq.,  140. 


(Dist.,  62-403,  432.) 

—  V.  Banks,  43-595.    Crim.  L.,  1425. 

—  V.  Barlow,  50-701.    Crim.  L.,  1650. 

—  V. ,  61-572.    Highways,  16,  19,  38. 

—  V.  Barrackmore,  47-684.  Crim.  L., 
811. 

—  V.  Barrett,  8-586.  Ck)ntin.,  4.  Crim. 
L.,  512,  514,  516,  765,  994.  (Cit,  9-56;  12- 
482;  13-494;  17-11.) 

—  V.  Bartmeyer,  31-601.    (S.  C,  14  Wall., 


26;  18  Wall.,  129.) 

—  V.  Bateman,  52-604.    Crim.  L.,  1164. 

—  T.   Bates,  23-96.     Crim.   L.,   553,   554. 
(Cit.,  67-496.)    Officers,  13,    (Cit..  58-701.) 


956 


TABLE  OF  CASE& 


Beferences  are  to  titles  and  sections. 


State  V.  Baughman,  20-497.  Crim.  L.,  1002, 
1690,  1692,  1693.  Intox.  Liq.,  7,  10,  120, 
131.     (Cit..  24-90.) 

V.  Baumon,  5»-68.     Crim.  L.,  484,  485. 

Baurose  v.,  1-874. 

V.  Beatty,  61-807.     Bastaidy,  5. 

V.  Becker,  20-488.     Crim.  L.,  1001,  1046. 

(Fol.,  22-597.  Cit.,  20-500;  25-196;  85- 
578.)  Intox.  Liq.,  18,  120,  129,  184.  (at, 
20-231.) 

V. ,  23-597.    Crim.  L.,  1027. 


—  Beekman  v.,  4-452. 

—  V.  Bell,  29-816.    Crim.  L.,  29,  297.  (Cit., 
4!^213.) 

—  V. ,  49-440.    Con  tin.,  16.    Crim.  L., 

584,  594,  1084.     (Cit.,  6&-419;  69-624.) 

—  V.  Benedict,  54-753. 

—  V.  Beneke,  9-203.      Const.   L.,   36,   298. 


(Cit.,  65-567.)    Crim.  L.,  1019, 1379.     (Cit., 
11-143;  39-388.)    Intox.  Liq.,  39. 

—  V.  Benge,  61-658.      Crim.  L.,  1292,  1671, 
1743.     Excep.,  21,  27.     New  Tr.,  86. 

—  Benham  v.,  1-543. 

—  V.  Benham,  23-154.     Crim.  L.,  44,   57, 


58,   189,    1301.     (Cit.,   30-884;  62-155;  68- 
306.    Dist.,  51-144.)   Instructions,  92.   (Cit., 
25-278.) 
—  ▼.  Bennett,  14-479.     Crim.  L.,  877,  749, 


750. 

—  V. ,   81-24.     Oim.    L.,   622.    (Fol., 

39-649.     Cit.,  58-168 ;  64^207.)    Ev.,   1095. 

—  V. ,   52-724.     Contin.,  33. 

—  V.  Benton,  65-482.     Crim.  L.,  1296. 

—  V.  Bernard,  45-234.    Crim.  L.,  1486. 

—  V.  BeiTV,  12-58.   Crim.  L.,  687.  Jurisd., 


92.  (Cit. ,  20-350 ;  24-367 ;  26-225 ;  80-294 ; 
87-78;  89-275;  43-446;  64-245,  875;  66-317; 
70-681.     Dist.,  15-316;  19-126.)    Stat.,  158. 

—  V.  Be  vans,  37-178.  CJonst.  L.,  58.  Crim. 
L.,  555,  928.  Elections,  24.  Mun.  Corp., 
986. 

—  Binder  v.,  5-457. 

—  V.  Bishel,  39-42.    Crim.  L.,  672.    Ev.,62. 

—  ex  rel.  v.  Bissell,  4  G.  Gr.,  328.  Elec- 
tions, 19.  (Cit.,  41-69.)  Mun.  Corp.  (Cit., 
5-46;  ^-392;  10-168 ;  66-388.  Qual.,  26-251.) 

—  ▼. ,  67-616.    Intox.  Liq.,  53.    Stat., 

129. 

—  V.  Bitting,  13-600. 

—  V.  Bitman,  13-485.  Crim.  L.,  241,  1762. 
(Cit.,  33-493.) 

—  V.  Bixby,  39-465.    Crim.  L.,  1274,  1446. 


(Cit.,  47-530.)    Ev.,  1225. 


State  V.  Black,  59-390.    Crim.  L.,  1288. 

V.  Blackwell,  4  G.  Gr.,  441. 

V.  Blunt,  59-468.    Oim.  L.,  1488. 

Boak  v.,  5-430. 

ex  rel.  v.  Board  of  Equalisation,  10-157. 

Mandamus,  72.  (at.,  12-242;  83-501.  Dist., 

26-252.) 
V.  Bodekee,  84-520.  Crim.  L.,  1638.  Ev., 


1284. 

—  V.  Bond,  8-640.     Crim.  L.,  314, 327, 1263. 
(Cit.,  41-203.) 

—  V.  Book,  41-550.    Crim.  L.,  678.    (Fol., 


53-155.) 

—  V.  Bowers,  17-46.  CJontin.,  71.  (Cit., 
61-631.)  Crim.  L.,  1181, 1481, 1524.  (Cit., 
18-456;  20-263;  23-28;  36-71,  273.) 

—  V.  Bowman,  45-418.     Crim.  L. ,  583, 1230, 


1376,  1279.     New  Tr.,  123,  128,  141.     (Cit, 
50-45S.) 

—  V.  Boyle,  28-522.    Crim.  L.,  155,  169, 
1257.     (Cit,  29-119;  3^-583;  35-530;  53-95.) 

—  V.  Brady,  27-136.    Crim.  L.,.  388,  341. 


(at,  41-318;  49-49.) 

—  V.   Brainard,   25-572.    Crim.   L.,  1201 


Instructions,  24.    (Cit.,  82-574.    Dist.,  83- 
138;  63-559.) 

—  V.  Brandt,  41-593.  Crim.  L.,  887,  390. 
837,  839,  965,  966,  1687.  (Overr.,  48-336. 
Fol.,  54-407.  Cit.,  64-359.)  Jurors,  5,  9. 
(Fol.,  44-703.  at.  43-688;  53-86.)  Offi- 
cers, 89.  Revenue,  3.  Stat,  37,  130,  168. 
(Cit,  C5-415.)  Words  &  Phr.,  8.  (at,  50- 
391 ;  66-415.) 

—  V.  Brannon,  50-872.    Crim.  L.,  970. 

—  V.  Brant,  14-180.    Crim.  L.,  413, 1056. 

—  V.  Breckenridge,  67-204.  Crim.  L.,498, 
1555.     (Cit.,  68-371.) 

—  V.  Brennan,  45-697. 

—  V.  Brewer,  58-735.    Crim.  L.,  329,  964. 

—  ex  rel.  v.  Brewer,  70-884. 

—  V.  Briggs,  68-416.  a)urt8,  184.  Crim. 
L.,  618,  617,  630,  638,  788,  891,  989,  1088, 
1095,  1176,  1515,  1553. 

—  V.  Brindle,  38-513.    Intox.  Liq.,  16. 

—  V.  Brown,  16-314.  Crim.  L.,  781.  1880, 
1881.  1891,  1894.  (FoL,  28-408.  Cit.,  39- 
477;  47-119;  61-143.) 

—  V. ,  35-561.    Crim.  L.,  119,  868^  439. 

(at,  36-80.) 

—  V. ,  36-593. 

—  V. ,  48-883.    Crim.  L.,  1488. 

—  V. ,  67-759. 

—  V. ,  58-398.    Crim.  L.4109. 


TABLE  OF  CASES. 


957 


Referenoee  are  to  titles  and  8ectioD& 


State  V.  Brown,  67-289.    Crim.  L.,  188.  250. 

V.  Bruce,  48-580.    Conversion,  4.    Crim. 

L.,  17,  28,  2o,  1122,  1168,  1600,  1601.  (at, 
48-674;  62-415;  70-496;  67-^78.)  NewTr., 
37.    (Cit.,  64-561.) 

Bryan  v.,  4-849. 

V. ,  40-879.  Crim.  L.,  892,  401,  1116, 


1118. 

—  V.  Bryant,  55-451.    Crim.  L.,  1882, 1392, 
1400.    Plead.,  462. 

—  V.   Buck,  59-382.     Crim.  L.,  975,  1100. 
1698. 

—  Buckley  v.,  2  G.  Gr.,  162. 

—  V. ,  60-471.     Crim.  L.,  834. 


—  V.  Burdick,  9-402.    Stat.,  129.    (Expl., 
21-487.) 

—  V.   Burge,   7-255.    Crim.  L.,  460,  1260. 


(Cit,  11-295.) 

—  V.  Burke,  80-831.    Crim.  L.,  48.    (Cit, 
40-657.) 

—  ▼.  Burgson,  53-318.     Crim.  L.,  1267. 

—  V.  Butler,  67-643.     Crim.  L.,  1440. 

—  V.  Butterworth,  2-158.  Parties,  48.  (Cit., 
3-450;  86416;  41-521.) 

—  V.  Byam,  54-409.    Crim.  L.,  756. 

—  T.  Cadle,  2  G.  Gr.,  400. 

—  ex  rel.  Calkin  v.,  1  G.  Gr.,  68. 

—  V.  Callahan,  55-364.    Crim.  L.,  1261. 

—  V.  Callendine,    8-288.      Const    L.,   78. 


Crim.  L..  508-510,  929,  1102,  1388-1340. 
(Cit,  8-538;  17-332;  19-99;  24-414 ;  59-472. 
Dist.,  6(^-589.) 

—  V.  Campbell,  50-^95. 

—  V. ,  69-566.     Crim.  L.,  1688. 


—  V.  Canada,  48-448.    Crim.  L.,  764 

—  V. ,  68-397.    Crim.  L.,  257. 

—  V.    Cannon,    84-822.      Crim.   L.,   1867. 
(Cit,  37-528.) 

—  Capps  v.,  4-502. 

—  V.    Carman,    63-180.      Const    L..    49. 
(Cit,  65-464;  66-436.)    Crim.  L.,  1108. 

—  V.  Camahan,  17-256.    Instructions,  195. 
(Cit,  17-584.) 

—  V.  Carney,  20-82.    Crim.  L.,  888.  1660. 


(Cit,  20-418;  87-469.)  Intox,  Liq.,  7,  10. 
(Cit,  20-500,  501;  24-90.)  Jurors,  7,  8. 
(Fol.,  41-600,  632.) 

—  V.  Carothers,  1  G.  Gr. ,  464.    Att'y,  3. 
Dist  Att'y,  9. 

—  V. ,  IG.  Gr.,  465. 

—  V. ,  11-273.    Crim.  L.,  1376. 

—  V.   Carpenter,    23-506.    Const.    L.,    57. 


Crim.  L.,  268. 


State  V.  Carr,  4-289.     Crim.  L, ,  1864.     (Dist. , 

8-658.) 
V. ,  48-418.     Crim.  L..  226,  227,  826, 

1045,  1287,  1676.    (Cit..  66-«20.) 
V. ,  60-453.     Crim.  L.,  577,  579,  755. 

(Cit,  64-42.) 
V.  Carron,  18-872.    Crim.  L.,  575.    (Cit., 

58-527.) 

Cass  v.,  2  G.  Gr.,  868. 

V.  Castello,  62-404.    Crim,  L.,  41,  189, 


186.     Ev.,  1187.     Instructions,  54. 

—  V.  Cavers,  22-848.    Appeal,  898.    (Cit, 


49-358.)    Elections,  20,  32.    (Cit..  56-897.) 

—  V.  Chambers,  2  G.  Gr.,  808.  Crim.  L., 
954.  (Cit.,  4  G.  Gr.,  139,  173,  484,  506;  13- 
493;  43-286.) 

—  V. ,  39-179.     Crim.  L.,  1499. 


—  V.  Chartrand,  36-691. 

—  ex  rel.  v.  Chat  burn,  63-669.  Officers,  11. 

—  V.  Chicago  &  N.   W.   R.   Co.,   70-162. 
Carr.,  101.    Ck>nsl.  L.,  268. 

—  V.    Chicago.  B.   &  P.  R.  Co.,  63-508. 


Crim.  L.,  698,  926,  987.     Railr.,  281. 

—  ex  rel.  v.  Chicago,  B.  &  Q.  R.  Co. ,  68- 
135.     Highways,  49. 

—  v.  Chicago,  R.  I.  &  P.  R.  Co.,  50-692. 
Courts.  127.     Ev.,  900. 

—  V.  Chovin,  7-204.    Carr.,  114, 129.  (Cit, 


45-572.) 

—  V.  Church,   8-252.    Const.   L.,   60-lOa 


Crim.  L.,  368,  374.    (Cit,  10-490.) 

—  V.  Clapper,  59-279.    Crim.  L.,  873. 

—  Clare  v.,  5-509. 

—  V.  Clark,  30-168.  Ck)urts,  152,  154.  (Cit, 


54-640.)    Jurisd.,  72. 

—  V. ,  65-886.    Animals,  16. 

—  V. \  69-196.    Contin.,  85.    Crim.  L., 

195,  1306. 

—  V. ,  69-294.     Crim.  L.,  214,  215. 


—  V.  Clarke,  46-155.  Actions,  5,  8.  Att'y, 
169.  Prac.,  56.  (Cit.,  46-705;  53-653.) 
Venue,  100. 

—  V.   Clemens,    88-257.      Crim.    L.,  699, 


1464. 

—  V.  demons,  9-534.   Crim.  L.,  1399.  Ev., 
766. 

—  V. ,  61-274.     Cbnst   L.,  82.     Crim. 

L.,   192,    1210,  1266,  1344, 1417,  1567,  1584. 
(at,  62-108;  63-701;  68-119.) 

—  V.  Clinch,  8-401.     Crim.  L..  658. 

—  V.  Close,  85-570.      Oim.   L.,   684,   685, 


983.    Nuisances,  10.    Waters,  58. 

—  V.  Clouser,  69-813.     Crim.  L.,  116,  1422. 


958 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


State  ▼.  Coenan,  48^07.    Intox.  Liq.,  72. 

ex  rel.  v,  Coenzler,  9-488. 

V.  Coffee,  60-748. 

Cokely  v.,  4-477. 

V.  Cole,  63-695.     Crim,  L.,  1215,  1821, 

1434.     (Cit.,  70-215.)    Ev.,  448-445. 
▼.  CoUins,  11-141.    Crim.  L.,  714.    (Fol., 


20-270.  Cit.,  14-458;  20-230 ;  25-138. )  In- 
tox. Liq.,  39,  93. 187.  (Cit.,  89-888;  42-55: 
53-262.) 

V. ,   20-85.     Crim.   L.,    1195,   1800, 

1487,  1486,  1531,  1618,  1678.  Instructions, 
77. 

V. ,  82-86.    Const.  L.,   67.     Crim. 

L.,  42,  60,  78,  762,  814,  1259.    (at,  40-557; 

♦    62-155,     Dist.,  45-14;  68-272.)     E v.,  1175. 

▼. ,  54-441.     Habeas  Corpus,  1,  2, 

24,40. 

V.  Comstock,  46-266.    Crim.  L.,  120,  203, 


228. 


—  V.  Conkright,  58-388.    Crim.  L..  566. 

—  V.  Conlee,  25-287.    Crim.  L.,  728,  958. 
(Cit.,  85-577.)    Mun.  Corp.,  881. 

—  V.    Conneham,    57-861.      Appeal,    28. 


Crim.  L.,  1388. 

—  V.  Connor,  59-357.    Crim.  L.,  264. 

—  V.  Cook,   31-519.     Bastardy,  8.      (Fol., 


84-448.) 

—  V. ,  65-560.    Crim.  L.,  218. 


—  V.  Coon,  68-55. 

—  V.  Cooster.  10-458.  Crim.  L.,  672,  676, 
681,  993,  996.  (Cit.,  10-448;  11-271,  414; 
13-600;  37-^9;  41-615;  69-274.) 

—  V.  Corrette,  12-858.    Instructions,  149. 

—  ex  rel.  v.  County  Judge,  2-280.    Const. 


L.,865,  356,  870,  872.  (Cit.,  2-210;  8-86; 
11-487;  15-348:  20-842;  22-394;  26-846.) 
Mandamus,  60,  69.   (Cit.,  28-204.)  Stat.,  45. 

V. ,    5-380.      Mandamus,    50. 

(Cit,  12-840.)    Mun.  Corp.,  194.    (Cit,  14- 
172;  84r-813.     Dist,  ll-^t65.) 
V. ,  7-186.    (S.  C,  9-335.)  Elec- 


tions, 27,  85.  (Cit,  36-295.)  Mandamus, 
24,  61,  88.  (Cit.,  7-394 ;  8-131 ;  32-501 ;  57- 
258.) 

V. ,  9-288.     Mun.  Corp.,  867. 

V. ,  1^287.    Mandamus,  29, 85. 

V. ,  18-139.    (See  25-358.)  Elec- 


tions, 29.    Mandamus,  13.    (Cit.,  82-501.) 

—  V.  Ctourtwright,  49-706. 

—  V.  CJousins,  68-250.    Crim.  L.,  1427. 

—  V.  Cox,  10-861.    Contin.    (at,  19-157; 
2(M19.) 


State  ▼.  Craig,  49-705. 

▼. ,  58-288.  Actions,  47.  Surety- 
ship, 84.    (at.  70-201.) 

V.  Oawford,  11-148.    Crim.  L.,  1674. 

V. ,  84-40.    Crim.  L.,  665. 

V. ,  6^-818.    Crim.  L.,  55,  66,   931, 

104a     (at,  70-220.) 

V.  Crogan,  8-528.    Crim.  L.,  677,  1015. 


(at,  13-463;  24-127;  86-878.)  Intox.  Liq., 
127. 

—  V.  Crosby,  67-852.    Courts,  240. 

—  V.  Cross,  12-66.  Appeal,  523.  Contin.,  13. 
(at,  19-236.)  Crim.  L.,  200,  205,  210,  256, 
259.  (Fol.,  50-192.  at,  19-236;  28-402; 
44-87;  47-151.) 

—  V. ,  68-180.    Crim.  L.,  49,  66, 72, 73. 


89,  98-102.  167,  1518,  1605,  1622.  Ev.,  36, 
211,  839,  410,  454,  561,  940,  1125,  1348. 

—  V.  Crow,  30-258.  ffighways,  80,  184. 
(at,  84-147;  40-874;  47-614;  54-169. 
Dist,  86-616.) 

—  V.  Cruise,  19-812.    Crim.  L.,  1610.   Ev., 


81.    (at,  24-575;  26-257.) 

—  V.  Cuddy,  40-419.    Appeal,  146. 

—  V.    Cunningham,    21-488.      Oim.    L., 
1048.    (Cit.  37-464;  42-166.) 

—  V. ,  66-94.    Crim.  L.,  523,  623,  683. 


—  V.  Cure,  7-479.    Crim.   L.,  679.    (at, 
11-248;  82^92;  69-274.) 

—  V.  Curley,  83-859.    (Mm.  L.,  1031.    In- 
tox. Liq.,  14, 17.    (Fol.,  5^-87.) 

—  V.  Curran,  61-112.    Crim.  L.,  666,  678, 


589,  957,  1169,  1566,  1626.    (at,  68-888.) 
Instructions,  62-68. 

—  V.  Dakin,  63-896.    Contin.,  34,  38,  71. 
(at,  61-631.) 

—  V.  Danforth,  48-48.  *Crim.  L.,  596.    Ev., 


816.    (Cit,  60-819.     Dist..  64r-105.) 

—  V.  Daniels,  41-700. 

—  V.  Darrington,  47-618.     Crim.  L.,  742, 


818. 

—  ex  reL  v.  Davenport,  13-886.  Con- 
tracts, 237.  (at,  40-73.)  Mandamus,  26, 
27,  86,  86.  (at,  14-497;  83-601.)  Mun. 
Corp.,  206,  207,  217.  (at,  17-14;  89-168.) 
V. ,13-844.    Plead.,  474. 


—  V.  Davenport  &  St  P.  R  Oa,  47-607. 
Mun.  Corp.,  401,  406.    (at,  67-408.) 

—  V.  Davis,  41-811.  Crim.  L.,  912,  968, 
1116,  1140.  (Cit,  46-487;  69-265.  269;  62- 
688.) 

—  V. ,  47-684.    Crim.  L.,  168a 

—  V. ,58-263.    Crim.  L.,  48a 


TABLE  OF  CASES. 


959 


References  are  to  titles  and  sections. 


State  V.  Davis,  56-202.  Ev.,  1372.  Instruc- 
tions, 258. 

V.  Dawson,  17-684.    Crim.  L.,  882. 

▼.  Day,  58-678.    Ck)urts,  280.    Crim.  L., 

800,  1652. 

▼. ,  60-100.     Crim.  L.,  886.      Ev., 


1877, 1378. 

—  ▼.  Dayhuff ,  54-643. 

—  V.  Dean,  44-648.  Crim.  L.,  708,  713, 
714,995.  Intox.  Liq.,  137.  (Cit.,  44-668; 
67-233.) 

—  V. ,  49-78.     Crim.  L.,  316. 


—  V.  Decklotts,  19-447.  Crim.  L.,  80,  132, 
174,  188,  1071,  1275.  (Fol.,  46-102.  Cit., 
20-574;  28-168;  30-334;  38-276;  37-469;  40- 
174;  70^158.) 

—  ▼.  Deitrick,  51-467.  Crim.  L.,  587,  598, 
788,  1031,  1305.    Ev.,  1124. 

—  V.  Delong,  12-453.    Ev.,  257.    Inst^c- 


tions,   211.    (at.,   87-88;    67-282.)    Prac., 
111.    (FoL,  14-457.)    Stat.,  150. 

—  V.  Dempster,  43-686. 

—  V.  Derichs,  42-196.    Crim.  L.,  1849. 

—  Devine  v.,  4r443. 

—  V.  Dickie,  47-629.    Man.  Corp.,  745. 

—  V.  Dieffenbach,  47-638.    Crim.  L.,  705. 

—  V.  Dietz,  67-220.    Crim.  L.,  1471,  1478. 

—  V.  Dillard,   52-748.      Appeal,    651,  681. 
Courts,  258. 

—  V.  Dillard,  52-749. 

—  V.  Dingee,  17-282.    Crim.  L.,  610,  621. 
(Cit.,  64^207.) 

—  ex  rel.  v.  District  T'p,  11-155.    Manda- 


mus, 88. 

—  V.  Ditton,  48-677.    Crim.  L.,  862. 

—  Dixon  v.,  4  G.  Gr.  881. 
v.,  8-416. 

—  V.  Dockstader,  42-436.    Crim.,  L.,  1429, 


1573. 

—  V.  Doe,  50-541.    Crim.  L.,  1776. 

—  V.  Doering,  48-650.    Crim.  L.,  252, 1702. 

—  V.  Donehey,  8-876,    Ev.,  655.    Stat,  9. 
(Fol.,  11-90.) 

—  V.  Donneker,  40-340.    Instructions,  68. 

—  V.  Donnell,    11-452.     Crim.     L.,    1748, 
1749. 

—  V.  Donnelly,  69-705.    Crim.  L.,  65.  76, 
1585.    Ev.,  886. 

—  V.  Donovan,  41-587.    Crim.  L.,  1485. 

—  V. ,  61-278.    Crim.  L.,  607,  612,  618, 

627,  1509,  1560.    Ev.,  874,  1121. 

—  V. ,  61-869.     Crim.  L.,  28,  268-265, 

1198. 


State  V.  Dougherty,  82-261.    Contempt,  81. 

(Fol.,  34-584.    Cit.,  66-682.) 

V. ,  70-439.    Courts,  228. 

V.  Douglass,  1  G.  Gr.,  550.    (Cit.,  2-550.) 

V. ,  7-413.    Crim.  L.,  660.    (Cit.,  13- 

498;  15-89.)    New  Tr.,  188. 

V.  Dowe,  27-278.    Crim.  L.,  426,  426. 

V.  DriscoU,  44-65.    Crim.  L.,  1542,  1548. 

V.  Dubois,  54-363.    Crim.  L.,  1505. 

V.  Duffy,  15-425.    Contempt,  36.    (Cit., 

29-333.)    Ev.,  1288. 

Dunham  v.,  6-245. 

V.  Dunn,  58-526.    Crim.  L.,  680. 

V.  Durston,  52-685.    Crim.  L.,  1698. 

Dutell  v.,  4  G.  Gr.,  125. 

V.  Dyer,  17-228.  Lim.  of  Ac,  234.  (at., 


40-245,  602;  41-12,  13;  49-117.) 

—  V.  Eads,  15-114.  Actions,  28.  Mech. 
Lien,  187.  (Cit.,.24r-307;  48-613;  44-215; 
55-701.     Dist.,  86-375;  42-152.) 

—  V.  Eagan,  50-697. 

—  V.  Earl,  66-84.    Crim.  L.,  1658. 

—  V.  Egan,  59-636.    Ev.,  1138.    (at.,  70- 


216.) 

—  V.  Egglesht,  41-574.    Crim.  L.,  1352. 

—  V.  Elgin,  11-216.  Crim.  L.,  1362.  De- 
fault, 40.     (Cit.,  33-594;  46-187.) 

—  V.  Elliott,  15-72.  Crim.  L.,  1299,  1679. 
Ev.,  100,  154,  1119.  (Cit.,  16-306;  18-51; 
30-440;  81-130.) 

—  V. ,  45-486.  Crim.  L.,  97,  1189, 1686, 


1587,1591.    (at,  70-751.)   Ev.,1127.    (at, 

57-618.)    Prac.,  75.    (Cit,  46-568 j  62-683.) 

Ellis  v.,  3-217. 

V.  Elsham,  70-631.    Crim.  L.,  380,  381. 

986,  1688. 
V.  Emeigh,  18-122.    Crim.  L„  982, 1042, 

1579.    (Cit ,  20-418 ;  82-19 ;  42-165 ;  66-820.) 

V.  Emerson,  16-206.    Crim.  L.,  1418. 

V.  ,  48-172.    Crim.  L.,   358,   1582, 

1608. 


J 


—  V.  EmUy,  24-24.  Crim.  L.,  1861,  1865, 
1402.     (Cit,  86-240.) 

—  Ennis  v.,  3  G.  Gr.,  67. 

—  V.  Ensley,  10-149.  Courts,  264.  Crim. 
L.,  1258,  1657.  (Dist.  12-84.)  Intox.  Liq., 
112,  113. 

—  V.  Enslow,  10-115.    Crim.  L.,  418. 

—  V.  Erwin,  44-637.     Crim.  L.,  1828,  1721. 

—  V.  Eshelman,  57-759. 

—  V.  Falconer,  70-416.  Appeal,  588.  Const 
L.,  80.  Contin.,  88.  Crim.  L,,  1167,  1180, 
1841,  1680.    Ev.,  1824. 


960 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


State  V.  Farr,  83-553.    Ck>ntin.,  8.    Crim.  L., 

110.    (Dist..  44-113.) 
V.  Fay,  43-651.     Crim.   L.,    1668.     Ev., 

1294.  1295.     Excep.,  121.    (Cit.,  48-97;  49- 

455;  56-336;  61-118;  69-263.) 
V.  Felter,  25-^7.     (S.  C,   82-119.)    Con- 


tin.,  31.  Crim.L.,  10,  858, 1069, 123t  (Fol., 
48-534.  Cit,  37-469;  38-246;  41-239;  42- 
271;  46-99;  51-579;  52-105;  62-691;  70- 
449.  Dist.,  61-333.  Exph,  46-100.)  Ev., 
81,  393.    (Cit.,  43-268;  45-99.) 

—  V. ,  32-49.    Contin.,  40.    Crim.  L., 

762,  1600,  1601,  1604,  1625.  (Cit,  33-278; 
34-140;  42-270;  48-534;  52-286.) 

—  V.  Feltes,  51-495.  Crim.  L.,  1493, 1495, 
1496,  1506,  1512. 

—  Fergison  v.,  4  G.  Or.,  302. 

—  V.  Fertig,  70-272.     New  Tr.,  61. 

—  V.   Fidment,    35-^1.      Crim.    L.,  971, 


1497.     (Cit,  5&-468;  56-586.) 

—  V.  Fields,  70-196.    Crim.  L..  1700. 

—  V.  Finan.  10-19.    Crim.  L.  1008.    (Cit., 
37-469.)    Intox.  Liq.,  79,  81. 

—  V.  Finch,  70-316.     Ev.,  491. 

—  V.  Findley,  45-435.    Intox.  Liq.,  99. 

—  V.  Finger,  46-25.  Mun.  Corp.,  981.  Tax., 


223.    (Dist ,  63-256 ) 

—  V.  Finn,  45-148.     Plead.,  861. 

—  V.  Fitzgerald,  49-260.    Crim.  L,  7,  651, 
1078,  1567.    (Fol.,  52-152.     Cit,  65-484.) 

—  V. ,  63-268.     Crim.  L.,  563,  593, 816, 

850,1536.     Ev.,137. 

—  V.  Fitzsimmons,  68-656.     Crim.  L.,  188. 

—  V.  Fleak,   54-429.    Crimu   L.,  604.     Di- 
vorce, 48.     Ev.,  774.     Jurisd.,  157. 

—  V.  Fleming,  13-443.  Att'yGen.,1.  Crim. 


L.,  1641.     (Dist,  41-639.)    Dist   Att*y,  10. 

—  V.  FUnn,  51-133.     Crim.  L.,  1791,  1799. 
(Cit,  51-577.) 

—  V.  Flynn,  28-26.     Crim.  L.,  474. 

—  V. ,  42-164.     Crim.   L.,   1044,  1161, 


1179.    (Fol.,  52-106.     Cit,  47-490;  66-320; 
70-423.) 

—  V.  Foley,  31-527.     Mun.  Corp.,  269. 

—  V. ,  65-51.     Crim.  L.,  769. 

—  V.  Folsom,  34-588.   Contempt,  32.    (at., 


06-632.) 

—  V.  Fooks.  65-196.  Const  L.,  72.  Crim. 
L.,  435-437,  1076,  1225,  1516.  Ev.,  172. 
Instructions,  6.     Prac,  154. 

—  V. ,  65-452.     Crim.  L.,  438. 

—  V.  Fortner,  43-494.    Crim.  L.,  1500. 

—  V.  Foster,  2-559. 


State  V.  Foster,  10-435.    Attach.,  94.    Criin. 

L.,  547.     Officers,  129. 

V. ,  11-291.    Crim.  L.,  400. 

▼. ,83^525.    Crim.   L.,  1846.    (Cit, 

55-581 ;  56-205.) 

V. ,  87-404.    Crim.  L.,  899,  1977. 

V. ,  40-303.    Appeal,  800.    Crim.  L. , 


1090. 

—  V. 


-,  55-748. 


—  Fouts  V. ,  4  G.  Gr. ,  600. 

—  V.  Fowler,  52-108.    Crim.   L.,  6,  89, 862. 
909, 1179, 1186.  (Cit,  61-888.)  Ev.,  208, 1206. 

—  Franks  v.,  1  G.  Gr.,  541. 

—  V.   Franks,  64-39.    Crim.  L.,  289,  296, 


1059,  1697. 

—  V.  Fraunburg,  40-555.    Crim.  L.,  43,  61, 
1589.    Instructions,  151. 

—  V.  Fredericks,  8-568.  Officers,  15,  16,  86. 


(Cit,  29-436.) 

—  V.  Freeman,  8-428.      Crim.  L., 548,  795, 


1004,  1017. 

—  V.  ,   27-388.     Crim.   L.,  766,   1686, 

1694.    (at,  65-527.)    Intox.  Liq.,  123,  182. 
(at.,  32-249;  53-262.) 

—  V.  Froelick,  70-213.  Crim.  L.,  1216.  Ev., 
1145. 

—  V.   Fry,   67-476.     Crim.  L.,  787,   1529, 
1596,  1620.     Ev.,  1280. 

-~  V.  Fuller,  70-761. 

—  ex  rel.  v.  Funck,  17-«55.    New  Tr.,  67. 


Prac.,   170.    (Cit,  28-598;   51-662.)     Quo 
Warranto,  5. 

—  V.   Gaffeny,  66-362.     Crim.   L.,   1258. 
Intox.  Liq.,  112,  118. 

—  V.    Garliart,    86-816.    Crim.    L.,    864. 
(Cit,  53-86;  64-835.) 

—  V.  Garouth,  44-701. 

—  Garrettson  v.,  4-388. 

—  V.  Gebhardt,   13-473.    Crim.   L.,   1198. 


Instructions,  16.     (at,  1^495;  16-65.) 

—  V.  Geddis,  42-264.  Appeal,  409.  Bonds, 
13.  Contin.,  88.  Crim.  L.,  22,  746.  Ev., 
392.    (Cit.,  49-80.)    Instructions,  21. 

—  V. ,  44^537.    Homestead,  88.    (Cit., 

66-668.) 

—  Geebrick  v.,  5-491. 

—  Geiger  v.,  5-484. 

—  V.   George,  62-682.     Crim.   L.,  11,  21, 


1124,  1293.     Prac,  76. 

—  V.  Gibbons,  10-117.  Instructions,  46,  71. 


144. 


—  V.  Gibbs,  89-318.     Appeal,  813.    Crim. 
L.,  841,  855,  874,  911,  1065.    (Fol.,  46-69. 


TABLE  OF  CASES. 


961 


References  are  to  titles  and  sections. 


State  V.  Gibson,  2»-295.    Grim.  L.,  764,  777, 

1236,  1760. 
V.  Gigher,  28-818.   Const.  L.,  94,  Crim. 

L.,  417,  1162,  1154,  1446,  1452.    Ev.,  1131. 

(Cit.,  41-588:46-626.) 
V.  Gillett,  56-459.    Crim.  L.,  278,  1545. 

Ev.,  213. 
V.  Gillick,  7-287.    (S.  C,  10-98.)    Crim. 

L.,  150, 151,  845,  846,  851,  1110,  1521,  1580. 

(Cit.,  19-449;  40-174;  61-382.) 
V.   — ,  10-98.   Crim.  L.,  859, 1187.  1228, 


1235.    (Cit,  10-589;  22-286;  40-381.) 

—  V.  Glass,  9-325.    J.   P.,   216.    (Cit.,  9- 
568;  29-469.) 

—  V. ,  42-56.    Highways,  69. 


—  V.  Gleason,  56-208.    Crim.  L.,  865,  884, 
1347. 

—  V. ,  68-618. 

—  V.  Glover,  3  G.  Gr.,  249.    Crim.  L.,  894. 


(at.,  6-513;  7-17;  37-686;  58-104.) 

—  V.  Glj'nden,  51-463.  Crim.  L.,  1210, 
1491.  (Cit,  53-74;  56-31:  62-108.  Dist, 
63-701.)    Instructions,  86. 

—  V.  Goble,  6(M47.    Crim.  L.,  482. 

—  V.  Golden,  49-4a  Crim.  L.,  282,  291, 
841,  363,  1547,  1548.  (Cit,  54-393:  59-266; 
68-618.)    Instructions,  214. 

—  V.  Goode,  68-598.  Corp.,  S9.  Crim.  L., 
397, 398,  1007,  1049. 

—  Goods  v.,  3  G.  Gr.,  566. 

—  (3ordon  v.,  3-410. 

—  V.  Gorley,  252.  Contracts,  6.  Crim.  L., 
1396,  1414.    (Cit,  9-327;  36-240.) 

—  V.  Gould,  40-372.  Crim.  L.,  33,  698. 
Dedication,  57.  Highways,  27.  Real  Prop., 
68. 

—  Grable  v.,  2  G.  Gr.,  659. 

—  Grady  v.,  4-461. 

—  V.  Graff,  47-384.    Crim.  L.,  1477. 

—  V. ,  66-482.    Crim.  L., ;328. 385, 1264. 

—  V.  Graham,  51-72.  Appeal,  424.  Oim. 
L.,  245,  1246, 1662. 

—  V. ,  52-720. 

—  V. ,  61-608.    Crinf.  L.,  90. 

—  V. ,  62-108.    Crim.  L.,   1286,   1449, 

1558. 

—  V. ,  65-617.    Crim.  L.,  382,  335. 


—  V.  Gray,  35-503.    Crim.  L.,   1336,  1752. 
(Fol.,  36-148.) 

—  V.  Green,  16-289.    (>)nst.  L.,  77.    Crim. 
L.,  1101,  1317,  1358.    (Cit.,  22-142.) 

—  V. ,  20-424.    Crim.  L.,  1111.    (Cit, 


70-156.)    Instructions,  75. 
Vol.  II— 61 


State  V.  Green,  41-693.  Dedication,  24, 34, 36. 
37,  62.     (at.,  54-169.) 

V.  Greene.  66-11.    Crim.  L..  1092,  1664. 

(Cit,  67-28;  70-507.) 

Gribblev.,3-217. 

V.   Groome,  10-308.    Appeal,   145,   429. 

Const.  L.,  255.  Crim.  L.,  568,  783.  786, 
892,  1032,  1087,  1138,  1282, 1283.  (Fol.,  51- 
473.  Cit.  18-454;  25-90;  87-468;  44-97; 
51-579;  58-573;  59-392;  68-244.)  Jurors, 
15,  16. 

V.  Guisenhause,  20-227.    Courts,    249. 

(at,  28-579;  68-422.)  Crim.  L.,  878,  879, 
1661.  (Cit,  24-90;  37-469;  39-645.)  In- 
tox.  liq.,  131.    (Cit,  20-439,  501.) 

V,  Gurlock,  14-444.    Crim.  L.,  916,  932. 


Mun.  Corp.,  275. 

—  V.  Gustafson,   50-194.    Crim.   L.,   456, 
1563.     (Cit,  52-152,  61-281.) 

—  V.  Guyer,  6-263.    Crim.  L.,  1486.    (Cit.. 


8-856 ;  20-92 ;  25-138 ;  45-235.    Dist.,  10-89.) 

—  V,  Hagerman,  47-151.    Crim.  L.,   211, 
256.    (Cit,  68-399.) 

—  V.  Hale,  44r-96.    Crim.  L.,  1099. 

—  V. ,  65-575.    Crim.  L. ,  767,  768, 1316. 

—  Hall  v.,  4  G.  Gr.,  73. 

—  V.  Hallett,  63-259.    Appeal,  402. 

—  V.  Hamilton,     82-572.      Appeal,     268. 
Crim.  L.,  1204.     Ev.,  1162,  1349. 

—  v. ,  42-655.     Crim.,  L.,  877. 

—  V. ,  57-596.    Appeal,  810.    (Cit,  41- 


286.)    Crim.  L.,  1596,  1619.    (Fol.,  57-588. 
Cit,  62-41,  415;  66-671;  67-^78;  70-270.) 

—  V.  Hand,  7-411.  Crhn.  L.,  667.  Ev., 
69,  70.    (Cit,  89-879;  40-341.) 

—  V.  Hardie,  47-647.    Crim.  L.,  187. 

—  V.  Hardin,  46-623.  Crim.  L.,  1113, 1456, 
1599.  Ev.,  1156.  (FoL,  48-404,  587;  54- 
186:57-598.    at,  53-71.)   Mun.  Corp.,  970. 

—  Harriman  vi,  2  G.  Gr.,  270. 
-^  V.  Harris,  10-441.    Stat.,  151. 

—  V. ,  11-414     Crim.   L.,  419,   1000. 

(Overr.,  54-142.    at,  68-352.) 

— -  v. ,  27-429.    Intox.  Liq.,  118. 

—  V. ,  33-366.    Crim.  L.,  1106.    (Fol., 


34-594.) 

—  V. ,  36-136.    Intox.  Liq.,  58.    (Cit., 

64-302.) 

—  V. ,86-268.     Crim.    L.,    885,  1082, 

1693. 

_  V. ,  38-242,    Crim.  L.,  822,  473,  852, 

(Cit.,  58-122.)    Intox.  liq.,  68.    (Cit,  47- 
484 ;  49-357.) 


962 


TABLE  OF  CASES. 


References  are  to  titles  and  sections. 


State  T.  Harris,  40-95.    Intox,  Liq*,  07. 

V. ,  64-1287.      Intox.   Liq.,    66,   114, 

115,119.  Jurors,  !81.  PraCi,  78.  Pharma- 
cists, 4. 

Harrow  v.,  1  G.  Gr.,  439. 

V.  Sart,  29-268.    Oim.  L.,  26,  340, 1084, 

1539,  1575. 

V.  - — ,  67-142.     Appeal,  431.      Crim. 


L.,  493,  881.    Ev.,  1165. 

—  V.  Hartman,  10-589.    Crim.  L.,  860. 

—  V.  Hartzell,  58-520.    Crim.  L.,  193.    In- 
stractions,  90.    (Cit.,  64-819.) 

—  V.  Haskell,  20-276.    Agency,  146.    Ap- 
peal, 554    Contracts,  203.     Officers,  71. 

—  T.  Hass,  22-198.    Intox.  Liq.,  118.    (Cit., 


State,  Herring  v.,  1-205. 

V.  Heener,  55^94.    Crim.  L.,  1012, 1013. 

Intox.  Liq.,  85. 

—  V,  Hessenkamp,  17-25.  Crim.  L.,  700, 
701,  952.  (Cit.,  17-40;  20-418;  21-488;  32- 
492 ;  35-577 ;  40-^876 ;  41-314 ;  43-286 ;  5^212 ; 
59-265,  270;  68-227.) 

V.  Hessian,  58-68.    Crim.  L.,  118,  866, 

867.    Excep.,  77. 

V.   Hessians,    60-185.     Crim.   L.,   842. 

(Cit.,  57-246,  646.) 

V.  Higdon,  32-262.    Crim.  L.,  567.  581. 


27-431.) 

—  V.  Haven,  43-181.    Crim.  L.,  570. 

—  V.  Havercamp,  53-737.    (S.  C,  54-350.) 
Crim.  L.,  1672. 

—  V. ,  54-350.     Crim.  L.,  175. 


—  V.  Hayden,  45-11.  Contin.,  13.  Crim. 
L.,  298,  815,  884,  1461,  1624,  1702.  (Fol., 
59-291.  Cit.,  52-286.  Dist..  48-372,  378; 
49-100:  55-748;  63-201 ;  66-148.)  Ev.,  133, 
1188. 

—  V.  Hayes,    67-27.     Crim.   L.,   127.   715, 


1093.    (Cit.,  70-507.)    Intox.  Liq.,  136. 

—  V.  Haynes,  54-109.     Crim.  L.,  842,  861. 

—  V.  Hazen,   39-648.     Crim.   L.,  619,  622. 
Ev.,  634,  1095,  1096.    Instructions,  38. 

—  V.  Heatherton,  60-175.     Crim.  L. ,  572, 


1696.    Instructions,  66. 
—  V.  Hedge,  18-581. 
— .  V. ,  22-601. 


—  V.  Heisey,  56-404.    Officers,  24. 

—  V.  HeMn,  65-289.    Crim.  L.,  232,  1203, 
1632.    Instructions,  32. 

—  V.  Hemrick,  62-414.  Appeal,  330.  Crim. 


L.,  1596,  1603.    (Cit.,  67-478.)    Excep.,  80. 

—  V.  Hendershott,  21-437.    Schools,  201. 

—  V.  Henderson,  40-242.  Lim.  of  Ac,  10, 
234.  (Cit. ,  41-12 ;  44-369. )  Officers,  19,  29. 
Partnership,  81.    Revenue,  1,  2. 

—  V.  Henke,  58-457.  Crim.  L.,  616,  626. 
(Cit,  68-421.)  Ev.,  120,  867,  868.  (Cit., 
61-286;  64-207.)    Marriage,  13. 

—  V.  Hennessy,  55-299.    Crim.   L.,   1469, 


1470,  1621,  1622. 

—  V.  Henry,  48-403.    Crim.  L.,  1599.  (Cit., 
48-^79.) 

—  V. ,  59-391.     Oim.  L.,  974,  1701. 


—  V.  Herod,  29-123,   Mun.  Corp.,  45.  (Cit, 
81-106;  88-99;  41-573;  42-674.) 


(Cit,  45-419.) 

—  V.  HUton,  22-241.    Crim.  L.,  1304, 1682. 

—  V.  Hinkle,  6-380.    Crim.   L.,   848,  855, 


1084.  (at,  8-424;  10-99,  104;  17-9;  18- 
451 ;  38^6;  40-880.)  Ev.,  4,  448.  (Cit,  35- 
431 ;  54-185.) 

—  Hintermeister  v.,  1-101. 

—  V.   Hirronemus,   50-645.     Courts,    260. 
Crim.  L.,  1404,  1416. 

—  V.  Hoag,  46-337.    Crim.  L.,  1792.    (Cit., 


56-22.)    Mun.  Coi-p.,  759. 

—  V.  Hockenberry,   11-269.    Appeal,  240. 


(Cit,  21-336,  527;  22-410.)  Oim.  L.,  412, 
999,  1675.  Instructions,  58.  (Ot.,  3(M04, 
441.) 

—  V. ,  30-504.     Crim.  L.,  328,  938,  93a 

—  V.   Hockett,    70-442.     Const    L.,    286. 


Crim.  L..  15,  20,   136,   154,   179,   181,  185. 
(Cit.,  70-498,  499.) 

—  V.  Hodnutt,  13-437.    Appeal.    (Cit.,  46- 
338.) 

—  V.  Hoffman,  67-281.    Crim.  L.,  1640. 

—  V.  Holcomb,  68-107.    Board  of  Health, 
7.     Mun.  Corp.,  24. 

—  V.  Hollenbeck,  35-112.    Crim.  L.,  650, 


752. 


—  V.  Holliday ,  22-397.    Crim.  L. ,  789, 1750. 

—  V.  Holly  way,  41-200.      Crim.     L.,  225, 
276. 

—  V.   Holmes,   28-458.      Oim.    L.,    1888. 
(Cit,  48-344.) 

—  V. ,  5(V-688.    Courts,  155.    Crim.  L., 


665. 

—  Holmes  v.,  1  G.  Gr.,  150. 
v.,  2  G.  Gr.,  501. 

—  v.   Hopkins,  65-240.      Crim.    L.,  1609.. 
(Cit,  67-567.) 

—  V. ,  67-286.    Appeal,  284.    Oim.  L., 

1319. 

—  V.  Hoppe,  8(M68.    Crim.  L.,  329,  333, 


937. 


TABLE  OF  CASES. 


963 


References  are  to  titles  and  sections. 


State  ▼.  Homing,  49-158.    Crim.  L.,  1568. 
(Fol.,  61-278.    Cit,  61-281.) 

V.  House,  5&-466.    Crim.  L.,  446,  447, 

»70,  1077. 

Houston  v.,  4  G.  Gr.,  487. 

V.   Houston,  50-612.    Crim.  L.,  1190, 


1695.    Ey.,  1099. 

—  V.  Howard,  lO-lOl.  Crim.  L.,  827, 1084. 
(Cit.,  89-820.)  Jurors,  4.  (Oit.,  10-99,  689; 
2<M24.) 

—  V.   Howorth,  70-157.    Crim.  L.,   1897. 


Intox.  liq.,  116.    (Fol.,  70-161.) 

—  V.  Hubbard,  60-466.    Ev.,  861,    Intox. 


Liq.,  74,  76. 

—  V.  Hudson,  50-157.  Crim.  L.,  1151, 
1486,  1457,  1459, 1480. 

—  T.  Huflford,  28-579.  (S.  C,  28-391.) 
Const  L.,  76.  Plead.,  97.  (at.,  28-578; 
87-527.) 

—  V. ,  2&-891.   Crim.  L., 809-811, 1863. 


(Dist.,  87-576;  58-679.) 

—  V.  Hughes,  68-165.    Crim.  L.,  631,  632, 


684,  689-^1,   830,  896,    1659.    Ev.,   1097. 
Marriage,  10. 

—  Hughes  v.,  4-554. 

—  V.   HuU,  26-292.    Crim.  L.,  814,  1474 
(Cit,  32^0.     Dist,  45-14.) 

—  V.  Hunt,  46-673.    Oim.  L.,  807. 

—  V.  Hunter,    88-361.       Crim.    L.,    1156. 
Officers,  194,  218. 

—  V. ,  68-447.    Crim.  L.,  697.    High- 
ways, 131. 

—  V.  Hussey,  7-409.    Oim.  L.,  206,  783, 
1082.    (Fol.,  51-472.    Cit.,  10-813,  58-573.) 

—  V.  Hutchinson,  27-212.    Oim.  L.,  763. 


(Cit,  87-180.) 

—  T. ,  60-478.    Crim.  L.,  893, 768, 1519. 

Officers,  68. 

—  ▼.  Huxford,  47-16.    Ev..  46,  888.    (Ot, 


6(M38;  66-759.)    Intox.  Liq. ,  28.    Instruc- 
tions, 239. 

—  ▼.  Independent  School  Dist.,  29-264. 
Schools,  81. 

—  v. ,  44-277,    Quo  Warranto,  8. 

—  V. ,  46-425.    Schools,  34. 

—  ▼.  Ingalls,  17-8.  Oim.  L.,  766,  855. 
(Ot,  17-40;  19-96;  20-434;  21-469;  27-214, 
385;  82-48;  89-320;  65-52.) 

—  V.  Inskeep,  12-266.  Stat  (Cit,  12-405 ; 
80-196.) 

—  y.  Intoxicating  Liquors  &  Harris,  40-95. 
(Cit,  47-484;  49-857.) 

—  V. ,64-800.    Intox,  Liq.,.  59. 


State  ex  rel.  t.  Iowa  Mut.  Aid  Ass'n,  59-125. 

Insurance,  278,  279.    Quo  WWranto,  9. 

V.  James,  45-412.    Crim.  L.,  1583. 

V.  Jarvis,  21-44.    Ccffist  L,,  58.    Oim. 

L.,  2M,  247,  1255.    (Cit,  41-819,  820;  45- 

827;  66-264.) 
V.  Jay,  57-164.    Oim.  L.,  1034.    (Cit., 

68-470.) 
V.  Joaquin,  43-131.    O-im.  L.,  424, 1693. 


Words  &  Phr.,  50. 

—  V.  Johnagen,  53-250.    Ev.,  1222. 

—  V.  Johns,  70-761. 

—  V.  Jolinson,  2-549.  Oim.  L.,1647.  (Cit., 
20-97;  80-581;  33-312.) 

—  V. ,  8-525.     Oim.  L.,  181, 152, 158, 


1314.    (Cit,  20-110;  27-409.)   Instructions, 
217.     . 

—  V. ,  19-280,     Appeal,  269.     Oim. 

L.,  302,  1416. 

—  V. ,  26-407.    Oim.  L.,  477,  483,  486, 

492,  934. 

—  V. ,  49-141.    Crim.  L.,  396. 

—  V. ,  61-504. 

—  V. ,  69-623.    Crim.   L.,   1085,   1086. 

Intox.  Lag.,  92. 

—  Johnson  v.,  4  G.  Gr.,  65. 

—  v.  Jolly,  7-15.    Oim.  L.,  898, 901.    (Ot, 
23-578.) 

—  V.  Jones,  10-206.    Crim.  L.,  287. 

—  V. ,    18-269.      Oim.    L.,   462,  468. 

(Cit.,  2^-557;  30-393;  48-564.) 

—  V. ,  33-9.    Oim.  L.,  860,  1494.    In- 
structions, 175. 

—  V. ,  52-150.    Crim,  L.,  1567,   1608,    . 

1671.    (Cit,  54-148.) 

—  V. ,  64^349.    Appeal,  1122.     Oim. 


L.,  18,  19,  24,   140,   1602,  1705.    Ev.,  207, 
376,  858,  859,  1288,  1815.    (Cit.,  70-182.) 

—  V. ,  70-505.    Crim.  L.,  32, 194,  1091. 

—  Jones  v.,  1-895. 

—  ex  rel.  v.  Jones,  10-65.  (S.  C,  18-14. 
See  25-357.)    Mandamus,  84. 

v. ,  11-11.     (See   13-189;   26- 

367.)  Appeal,  585,  661.  (Ot,  23-208;  26- 
597;  86-251,  415;  37-636.) 

—  V.  Jordan,  39-387.  Crim.  L.,  722,  1334, 
1718,  1720.  (Cit,  65-18.)  Intox.  Uq.,  91, 
130. 

—  V. ,  69-606.     Crim.    L.,    364,   361. 


(Fol.,   40-152.    at,    39-396;  44-638;   47- 

602.)    Ev.,  277. 

-- V.  Julien,  48-446.    Crim.  L.,  459.    Stat., 

74. 


964 


TABLE  OF  CASES. 


References  are  to  titles  and  Bectiona. 


State  V.   Kabrich,  8»-277.    Crim.  L.,  1572. 

(Cit.,  42-436.) 
V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 

45-130.     Dedication,  31,   82,  54,  55.    (Cit., 

51-126;  54-169;  69-392.) 

V.  Karver,  65-53.    Bastardy,  14. 

V.  Kaster,  35-221.    Crim.  L.,  686,  717, 


718,  720.    (Cit.,  41-394;  62-544.) 

—  V.  Kaufman,    51-578.      Const.    L.,  48. 
Crim.  L.,  1109. 

—  V. ,  59-273.    Crim.  L.,  678. 


—  V.  Keeler,  28-651.  Appeal,  246.  (Cit., 
5&-552.)  Crim.  L.,  1423,  1645.  (Cit.,  61- 
674.) 

—  V.  Kegan,  62-106.    Crim.  L.,  231,  1209. 

—  Keitler  v.,  4  G.  Gr.,  291. 

—  V.  Kelly,  57-644.  Crim.  L.,  856,  357, 
1448,  1444.    (Cit.,  6^508.)    Ev.,  857. 

—  V.  Kennedy,  20-372.     Ev.,  902. 

—  V. ,  20-569.    Const.   L.,  70.    Crim. 

L.,  42.     (Cit.,  23-163;  80-334;  44-111;  62- 
155.) 

—  V. ,  69-759. 

—  V. ,   6a-197.      Crim.    L.,   976,    978. 


(Cit.,  60-148.) 

—  ex  rel.  v.  Keokuk,  9-438.    Mandamus, 


28.    (at,  32-501.)  Mun.  Corp.,  340.    (Cit., 
11-147.) 

—  V.  Kepper,  65-745.    Crim.  L.,  817,  886, 
1431,  1432,  1556.     Ev.,  44,  218. 

—  V.  Kerns,  64-306.    Crim.  L.,  1806. 

—  V.  Kimball,  23-531.    Const.  L.    (Cit.,  24- 
214;  26-499:  33-389;  39-117.) 

—  V. ,  29-267.    Crim.  L.,  875. 


—  V.  King,  37-462.     Const.   L.,   803,   316. 
Crim.   L.,  784,  989,  992,  1047,  1665.   1771. 
Mun.  Corp.,  51,  274,  729.     (Cit.,  46-664.) 
— ^  V.  Kingsley,  39-439.    Crim.  L.,  592. 

—  V.  Kinley,  43-294.    Crim.  L.,  1562,  1565, 
1574.     Ev.,  1161.     (Cit,  62-469.) 

—  V.  Kinney,  39-226.    Highways,  65. 

—  V. ,  41-424.    Crim.  L.,  1761. 

—  V. ,  44-444.     Crim.   L.,   1644,   1646. 


(Cit.,  57-104;  61-674) 

—  V.   Kirkpatrick,   54-373.      Api^eal,   634. 
Habeas  Corpus,  87,  39.    Parent  &  Ch.,  3, 4. 

—  V. ,   68-554.      Crim.   L,,   657,   1033. 

Ev.,  1157,    Instructions,  127. 

—  ex  rel.  v.  Kirk  wood,  14-162.  Pub.  Lands, 


101.      (Cit.,   37-564.       Expl.,   41-163,   189. 
Dist,  35-395.) 

—  v.  Kline,  54-183.     Crim.   L.,  1066,  1549, 
1550,  1598.     (Cit,  57-599.) 


State  V.  Klingman,  14-404.    Const.  L.,  75. 

Crim.  L.,  857, 1069,  1868,  1389, 1893.     (Cit., 

16-318;  40-177.)    Plead.    (Cit,  81-899;  34- 

107;  85-594) 
V.  Knapf ,  61-622.    Crim.  L.,  828,  1786, 

1804,  1805. 
V.  Knight,  19-94.  Courts,  141,  151.  (Cit, 


80-170.)  Crim.  L.,  766,  825.  (Cit,  19-318; 
20-427;  21-469;  82^8;  87-468;  65^77.) 
Ev.,  266.    Jurors,  8,  4.    (Fol.,  41-682.) 

—  V.  Knouse,  29-118.  Crim.  L.,  156,  169, 
1257.     (Cit,,  32-582;  83-530;  53-95.) 

—  V. ,  88-865.     Appeal,  980.    (Cit.,  50- 

140.)    Crim.  L.,  1029,  1708, 1706. 

—  V.  Knowles,  48-598.     Crim.  L.,  1490. 

—  V. ,  57-669.     Intox.  Liq.,  55.     Phar- 


macists, 5. 

—  V.  Koehler,  6-398.    Const.  L.,  56.   (Cit., 
7-323.) 

—  V.  Kraft,  10-330.    Crim.  L.,  1098,  1798. 
(Fol.,  88-298.     Cit.,  22-142.) 

—  V.    Kraner,   50-575.      Crim.    L.,    1390, 
1408. 

—  V. ,  50-582.     Crim.  L.,  1385,  1407, 


(at.,  50-577.) 

—  V.    Kreig,    13-462.    Intox.    Liq.,    12a 
(at.,  14r458;  20-418;  35-578.) 

—  V.  Krewson,  57-588.    Crim.  L.,  1596. 

—  V.  Laff er,  38-422.    Crim.  L. ,  812,  1446. 


Ev.,    527.     (Fol.,    89-467.      at,    47-520.) 
Intox.  Liq.,  12. 

—  V.  Lake,  17-215.  Judgts.,  506,  507. 
Mortg. ,  284.  (Cit. ,  20-158 ;  22^01 ;  30-501 ; 
35-210;  37-572;  38-78.  Dist.-,  46-412;  54- 
268.) 

—  V.  Lane,  26-228.    Highways,  74. 

—  V. ,  68-384.    Crim.  L.,  408,  409. 


—  V.  Larrigan,  66-426.     Crim.  L.,  1108. 

—  V.Lawrence,    38-51.    Crim.    L,,    1122, 
1219.    (Cit.,  40-381;  48^-536.)    Jurors,  2. 

—  V.  Lavton,    25-193.      Crim.    L.,    1351. 


Intox.  Liq.,  121. 

—  V.    Leathers,    16-406.    Crmi.    L.,    740. 


.    (at.,  22-399.) 

V.  Lee,  37-402.    Stat,  139. 

V.  Leeper,  70-748.     Crim.  L.,  174,  1580. 

V.  Leiber,  11-407.    Ev.,  582.    (at,  47- 

574.)    Mun.  Corp.,  310,  753. 
V.  Leicht,   17-28.    Crim.   L.,  672,  673, 

1132. 

V.  Leighton,  56-595.    Crim.  L.,  280. 

V.  Leis,    11-416.     Appeal,    708.    Crim. 

L.,  771.    Intox.  Liq.,  89,  111. 


TABLE  OF  CASEa 


965 


References  are  to  titles  and  sections. 


State  V.  Leslie,  6^-805.    Grim.  L.,  1655. 

V.  Leverton,  53-483.    Schools,  37. 

V.  Lewis,  31-591. 

V. ,  45^20.     Grim.    L.,  1504,   1541. 

(at,  70-191.) 

V. ,  48-578.    Grim.  L.,  571. 

V.  Leyden,  13-483.    Grim.  L.,  1790. 

V.  Lighton,  4  G.   Gr.,  278.    Grim.  L., 


1896. 


—  ▼.  LiUard,  5^-479.    Grim.  L.,  836,  378, 
921. 

—  V.  Linde,  54-139.    Grim.  L ,  420,  1117, 
1544, 1570. 

—  V.   Lindley,   51-343.     Grim.   L.,   1567, 


1569. 

—  V.  Linhart,  23-314.    Gontin.,  57. 

—  V.  Little,  42-51.    Grim.  L.,  714,  880,  888, 
889,  910,  1083,  1685.     Intox.  Liq.,  137. 

—  V.  Livingston,  64-560.    New  Tr.,  38. 

—  V.  Lovell,   23-304.      Grim.    L.,    4,    550. 


Stat,  73.    (Git.,  35-563;  48-447.) 

—  V.  Lucas,  55-321.    (S.  G.,  57-501.) 

—  V. ,  57-501.    Grim.  L,,  114,  115,  124, 

1435.    Ev.,  1197. 

—  T.  Lundermilk,  50-695.    Grim.  L.,  1650. 

—  V.  Lyon,   10-340.     Appeal,  240.     (Git., 


21-386,  527;  22-410;  27-266;  83-593.)  Grim. 
L.,  659,  666,  1808. 

—  V. ,  89-879.     Ev.,  69. 

—  V.  Lyons,  81-482.    Mun.  Gorp.,  58. 

—  ex  rel.  v.  Lyons,  81-432.    Quo   War- 
ranto, 1. 

—  McAuley  v.,  8  G.  Gr.,  486. 

—  V.  McGaflfery,  63-479.     Grim.   L.,  201, 


w. 


202. 

—  V.  McGartney,  65-522.    Instructions,  82 

—  V.  McGleary,  17-44.    Intox.  Liq.,  10. 

—  V.  McGlintock,  1  G.  Gr.,  892.    Grim.  L., 
949,  1157,  1158. 

—  V. ,  8-203.    Grim.  L.,  Ill,  1178, 1271, 


1350. 

—  V.  McCloekey,  4-496. 

—  V.  McC:k)mb,  18-43.  Gourts  288.  (at., 
28-801.)  Grim.  L.,  1175.  (Git.,  18^54;  19- 
171;  2(M19;  33-538.     Expl.,  38-358.) 

—  V.  McGombe,   18-426.     Grim.   L.,  1192, 


Stete  V.  McGormick,  27-402.  Grim.  L.,  157, 
158,  164,  165,  170.  (Fol.,  81-394.  Git,  27- 
418;  28-525;  29-119;  88-530;  35-577;  53- 
95;  54r408;  64-337;  70-198.) 

V. ,  37-142.    Schocls,  30. 

V.  McGoy,  20-262.    Grim.  L.,  1181. 

V.  McGracken,  66-^69.    Grim.  L.,  1480, 


1265,  1796,  1797.     (Git.  3)^-42;  68-357.) 

—  V.  McConkey,  20-574.  Grim.  L.,  415, 416, 
1054.     (Git,  41-608.) 

—  V. ,  49-499.    Grim.  L.,  428, 430,  481. 


New  Tr.,  195,  198. 

—  V.  McGormack,  56-585.    Grim.  L.,  494, 

987.    (Git,  59-388,  892.) 


1610.     Ev.,  225. 

—  V.  McGunniff,   70-217.     Grim.   L.,  925, 
1050. 

—  V.  McDermott,  86-107.    Grim.  L.,  1527. 

—  V.  McDevitt,  69-549.    Grim.  L.,  224,  246, 
258,  1212,  1538.     Ev.,  188,  838. 

—  ex  reL  v.  McEntee,  68-381.    Intox.  Liq., 


47.    Stat,  57. 

—  V.  McEvoy,  68-355.   Grim.  L.,  1780, 1802. 

—  V. ,  69-63.    Garr.,  51,  83.    Ev..  61. 

—  V.   McFarland,  49-99.     Grim.   L.,   984. 


(Git.,  56-586.) 

—  V.  McGee,  40-595,    Grim.  L.,  690.    High- 
ways, 137. 

—  V.   McGlothen,   56-544.      Bastardy,   10. 


aim.  L.,  595.    Ev.,  854.    (Git.,  58-49.) 

—  V.  McGlothlin,  61-312.  Appeal,  688. 
Attach.,  180,  181.    Execu.,  85. 

—  V.  McGrew,  11-112.  Common  L.,  12. 
(Git,  12-60;  57-387.)  Grim.  L.,  714.  (Git, 
14-458;  44-650.)  Intox.  Liq.,  137.  (Git, 
11-142;  42-55.) 

—  V.  McGuire,  50-153.    Grim.  L.,  125,  625. 

—  V. ,  53-165.     Gourts,  156. 

—  V.  Mclntire,  58-572.     Grhn.  L.,  784. 

—  V. ,  59-264.     Grim.  L.,  917,  1058. 

—  V. ,  59-267.    aim.  L,,  895,  917, 1058. 

Ev.,  1153. 

_  V. ,  66-339.   aim.  L.,  262,  267, 1517. 


—  V.  McKean,  36-343.    Grim.  L.,  1460. 

—  V.  McKinney,  42-205.     Grim.  L.,  538. 

—  V.  McKinzie,  18-573. 

—  V.  McLaughlin,  44-82.  Appeal,  171. 
Grim.  L.,  216,  220,  221,  1249.  (Git,  70-497.) 
Ev.,  135,  1161.     New  Tr.,  40. 

—  V.  McMackin,  70-281. 

—  V.  McNabb,  45-705. 

—  V.  McNally,  82-580.    Grim.  L.,  1257. 

—  V.    McPherson,   ^53.      Grim.  L.,  504, 


507,  967,  968,  1105,  1355.     (Git.,  18-494;  35- 
542;  38-111;  50-376;  55-468;  56-586.) 

—  V.    Madden,   35-511.    aim.    L.,   1685, 
1702. 

—  V.  Mahan,  68-804.    Grim.   L.,  47,  48, 
1217. 

—  V.  Malcolm,  8-413.    CJrim.  L.,  288,  270. 


966 


TABLE  OF  CASEa 


References  are  to  titles  and  sections. 


State  V.  Mailing,  11-239.    Crim.  L.,  771, 1080, 

1801.     (Cit.,  87-488.) 
V.  Maloj,  44r-104.    Crim.  L.,  50-52,  96, 

122,    1623.     (Cit.,    64-682.)     Instructions, 

214. 
V.  Manley,  68-344.    Courts,  194.    Crim. 


L.,  1104. 

—  V.  Marsh,  70-759. 

—  V.  Marshall,  21-148.    Crim.  L.,  1871. 

—  V.  Marvin,  12-499.  Crim.  L.,  656,  1158, 
1308.  (Cit. ,  13-495 ;  17-22 ;  28-819 ;  68-557.) 
Words  &  Phr.,  18. 

—  V.  Matlock,  70-229.   Const.  L.,  65.   Mar- 


riage, 7. 

—  V.  Maurer,  7-406.    Crim.  L.,  672,  1087. 

—  V.  MaxweU,  42-208.    Crim.  L.,  29,  279, 
1220,  1261,  1269,  1546.     Ev.,  1181, 1184. 

—  V. ,    47-454.    Crim.    L.,    481,    511. 

(Cit.,  67-145.) 

—  V. ,  51-314.    Crim.  L.,  1357,  1359. 

V.  May,   20-305.     Crim.   L.,   824,   1683. 


State  V.  Middleton,  11-246.      Crim.  L.,  680. 

(Cit.,  20-418;  82-492;  59-274.) 
V.  Mikesell,  70-176.  Crim.  L.,  388, 1252, 

1353,  1476. 

Miller  v.,  4r-505. 

V.  Miller,  63-84.    Crim.  L.,  829,  1021, 

1114,  1310,  1508.    Ev.,  447.    Intox.  liq., 

17,  101.    (Fol.,  53-210.) 
V. ,  53-154.    Crim.  L.,  673,  674, 829, 

1627.    (Fol.,  53-155,  210.)  Ev.,  184,  1801. 

V. ,  58-209.     Ev.,  134,  1219,  1301. 

V. ,  57-758. 

V. ,  65-60.     Contin.,  21.    Crim.  L., 


Intox.  Liq.,  28.    (Cit.,  20-322;  25-887.) 

—  V.  Mayer,  45-698.    Crim.  L.,  411. 

V.  Maynes,  61-119,  Crim.  L.,  1287.  Ev., 

442. 

—  ex  rel.  v.  Mayor  of  Keokuk,  18-388. 
Plead.,  264,  269,  342.  (Cit. ,  2^232 ;  23-217 ; 
25-86 ;  26-485 ;  35-88 ;  88-304.) 

—  V.  Melick,  65h-614.    Crim.  L.,  1421. 

—  V.  Mercer,  19-570. 

—  T. ,  82-405.    Intox.  Liq.,  80. 

—  V. ,  5&-182.    Intox.  Liq.,  52.     (Cit., 

69-27.)    Pharmacists,  6. 

—  V.  Merchant,  3&-375.  Crim.  L.,  1774, 
1775. 

—  V.  Merrihew,  47-112.  Crim.  L.,  779,  780, 
1369,  1870,  1372,  1386,  1395,  1727.  Venue, 
61. 

—  V.  Meshek,  51-808.    Crim.  L.,  1199. 

—  V.  ,  61-316.    Crim.   L.,  798,   1162. 

Instructions,  190. 

—  T.  Metcalf,  83-610.  Const.  L.  (Cit.,  84- 
130.) 

—  V.  Metzer,  43-688. 

—  V.  Mewherter,  46-88.  Appeal,  398. 
Crim.  L.,  8,  13,  14, 174,  758,  766,  911.  (Fol., 
53-528.  Cit,  4&-634;  50-521;  54-141;  65- 
577;  70-660.)  Ev.,  1110,  1317.  (Cit.,  64- 
860.) 

—  V,  Meyers,  70-760. 

—  V.  Middleham,  62-150.  Appeal,  428. 
Crim.  L.,  53,  75,  91,  1424,  1525.  (Cit,  69- 
707.)    Ev.,  1108. 


1206,  1467,  1471.    (Cit,  66-561.)    Instruc- 
tions, 44 

—  ex  rel.  v.  Miller,  66-26.    Insurance,  280. 

—  V.  Minnick,  15-123.    Crim.  L.,  562,  944. 


Elections,   6.       Ev.,  516.      Residence,  5. 
(Cit,  24-210;  49-448;  53-249.) 

—  V.  Minski,  7-336. 

—  V.  Minton,  49-591.      Officers,    17.    Quo 
Warranto,  6. 

—  V.   Mitchell,  58-567.      Dedication,  47. 


(Cit,  69-392.) 

—  V. ,  68-116.  Crim.  L.,  213,  228. 1213. 

—  V.  Mizner,  45-248.    Schools,  128-180, 

—  V. ,  50-145.     Schools,  126,  131. 

—  V.  Moelchen,  53-810.  Crim.  L.,  107, 1419, 
1445,  1514.  1528.  Ev.,  879, 1284.  (Cit,  63- 
697.) 

—  V.  Moffett,  1  G.  Gr.,  247.    Crim.  L.,  721. 


Nuisances,  30.    (Cit...  35-^72.)    Stat,  7a 

—  V.  Moffitt,  31-816.    Crim.  L.,  1526, 1688. 

—  V.  Mohlis,  81-598. 

—  V.  Mohr,  58-261.    Intox.  Liq.,  96. 

—  V.  Molly,  1&-525.     Highways,  23. 

—  V.  Montgomery,  56-195.    Crim.  L.,  488, 


434.     (Fol.,  56-202;  65-198.) 

—  V. ,  65-483.    Appeal,  251.     Crim.  L., 

84,  240,  1079,  1557. 

—  V.  Moody,  50-443.    Crim.  L.,  1420, 1702. 
(Cit,  64-249.) 

—  V.  Mooney,  10-506.     Att*y,  17.     Crim. 


L.,  760,  765,  847,  849,  865.    (Cit,  12-i83; 
17-13,  40;  85-317;  48-450.) 

—  V.  Moore,  15-412.    Crim.  L.,  445. 

—  V. ,  25-128.    Crim.  L.,  188,  180,  653. 

Ev.,  1359. 

—  V.  Moran,  7-236.    Exoep.,  98.    (Overr., 
63-94.    Cit,  17-384.) 

—  V.  ,   8-399.    Crim.   L.,  176.     Dist 


Att»y,  1. 

-—  V. ,  84-453.  Crim.  L.,  1477. 


TABLE  OF  CASES. 


967 


References  are  to  titles  and  sections. 


State  V.  Moriarty,  20-^95.    Appeal,  892. 
— r-  V.  Morphy,  38-270.    Grim.  L.,  70,  142, 

174,1607.    (FoL,  46-102.     Cit,  84-184, 140; 

52-106;    6&-197.)    Ev.,  418.    Instructions, 

58.    New  Tr.,  84. 

V.  Morris,  36-272. 

T. ,  50-203.    Attach.,  37,  88,  47. 


—  ex  rel.  v.  Morris,  48-192.  Highways,  5. 
Mandamus,  46. 

—  V.   Morrissey,  22-158.    Grim.   L.,  ^, 


1055,  1704.    (Dist.,  4^51.) 

—  V.  Morse,  1  G.  Gr.,  503.    Grim.  L.,  585. 
(Cit.,  4  G.  Gr.,  506; 46-448.) 

—  V. ,  5^509.    Crim.  L.,  451,  656. 


—  V.  Mower,  68-61.    Crim.  L.,  263, 1695. 

—  V.  Muldoon,  50-704. 

—  V.    MuUen,    30-203.      Crim.    L.,    318. 
Search  Warrants,  6. 

_  V. ,  85-199.    Grim.  L.,  710,  747,  748. 


Mun.  Corp.,  779.    State,  4. 

—  V.  Mumfer,  48-683. 

—  Munson  v.,  4  G.  Gr.,  483. 

—  V.   Munzenmaier,  24-87.     Courts,  236. 
(Git.,  53-86.)    Ev.,  662. 

—  V.  Murray,  41-580.   Crim.  L.,  1766,  1767. 

—  V. ,  55-580.    Crim.  L.,  364. 


—  V.  Myer,  69-148.  Crim.  L.,  1200.  In- 
structions, 152. 

—  V.  Myers,  10-448.  Crim.  L.,  503,  993. 
Stat.,  26.  (Git.,  41-615;  65-415.)  Words 
&Phr.,  8.    (Git.,  65^415.) 

—  V.  ,  19-517.      Crim.   L.,    108,    126, 


236. 

—  V. 


— ,  44r-580.  Contempt,  14,  80,  43, 
44.  Crim.  L.,  1827.  (Git,  69-183,  394.) 
Injunc,  175.    Replevin,  124. 

—  V.  Mylor,  46-192.    Ev.,  1218. 

—  V.  Nadal,  69-478.    Grim.  L.,  629,  635- 


688,  642,  1028,  1207,  1278.  Ev.,  565,  839. 
Instructions,  128.    Marriage,  11. 

—  ex  rel.  v.  Napier,  7-425.  Mun.  Corp., 
851.  (Git.,  22-496;  31-387.  Expl.,  12-162.) 
Pub.  Lands,  184. 

—  Nash  v.,  2  G.  Gr.,  286. 

—  V.  Nash,  7-347.  Const.  L.,  71.  Contin., 
7,  28.  Courts,  149.  Crim.  L.,  112,  759,  765, 
773,  1151,  1479,  1520,  1521,  1564,  1580,  1581, 
1583.    Ev.,  1002. 

—  v. ,  10-81.    Const.  L.,  93.    Contin. 

(at.,  8-589.)  Crim.  L.,  1154,  1451,  1487, 
1521,  1522.  (Cit.,  10  512;  12-483;  17-40; 
18-458;  82-54;  48-450.)  Ev.,  1008.  (Cit., 
7-310;  28-319;  29-186;  57-731.) 


State  V.  Neeley,  20-108.     Crim.  L.,  59,  74, 

148.    (FoL,  26-467.     Cit.,  20-574;  28-162; 

30-334;  82-39;  38-582;  37-469;  39-189;  66- 

694;  68-306.) 

V.  Neeper,  8  G.  Gr.,  887. 

V.  Neimeier,  66-634.      Crim.    L.,  489, 

440.    Ev.,  1311. 

V.  Neis,  68-469.    Grim.  L.,  1634. 

V.  Nellis,  69-548. 

V.  Nelson,  58-208.    Appeal,  411.    Grim. 

L.,  1127.    Ev.,  1144. 

V.  Nettlebush,  20-257.     Crim.  L.,  1593. 

V.  Newberry,  26-467.      Grim.  L.,  147, 

248,  249. 
V.  Newcomb,  56-335.    Grun.  L.,  1669. 


Excep.,  122. 

—  V.  Newland,  7-242.    Crim.  L.,  518,  514, 
1012,  1014.    (Cit.,  8-234,  589;  55-495.) 

—  V.  Newton,  1  G.  Gr.,   160.    Crim.   L., 

526.  527. 

_  V. ,  44^5.    Grim.  L.,  40,  199,  260, 

600.    (Cit,  62-404.) 

—  V.  Nichols,  5-418.    J.  P.,  294.    (Dist., 
51-134.) 

—  V. ,  88-110.    Appeal,  777.    Grim.  L., 


490,  494,  987.  (Overr..  56-586.  Qt.,  55- 
468.) 

—  V.  Nickerson,  46-447.    Crim.  L. ,  529, 536. 

—  Noble  v.,  1  G.  Gr.,  325. 

—  v.  Noble,  66-541.    Crim.  L.,  106,  1291. 

—  V. ,  70-174.    Bastardy,  8.     Parent 

&  Ch.,  5. 

—  Norris  v.,  3  G.  Gr.,  513. 

—  V.  Northrup,  48-588.  Crim.  L.,  1567, 
1598.  (Fol.,  47-158;  51-278;  52-152.  Cit., 
48-674;  49-263;  53-71;  54-143;  56-18;  57- 
248,  599;  61-281.) 

—  V.   Norton,  41-430.    Intox.    Liq,,    133. 


(Git.,  45-436.)    Pharmacists,  1. 

—  V. ,  67-641.    Grim.  L.,  1165.   Intox. 

Liq.,  54. 

—  ex  rel.  v.  O'Day,  68-213.  Appeal,  1151. 
v. ,  69-368.  Elections,  9.  In- 
structions, 33. 

—  v.   Odell,  42-75.    Grim.  L.,    664,    702. 


(Cit,  56-591.) 

—  v.  Oehlshlager,  88-297.    Grim.  L.,  1097. 

—  v.  O'Hagan,  38-504.    Crim.  L.,  528.    In- 
structions, 25. 

—  v.  O'Lacy,  55-749. 

—  V.  Oleson,  70-762. 

—  V.  O'Mally,  48-501.    Grim.  L.,  875,  945, 


981. 


1 


968 


TABLE  OF  CASES. 


References  are  to  titles  and  sectioiiB. 


State  V.  Omeig,  54-761. 
V. ,  54^762. 


—  V.  O'Niel,  23-272.    Grim.  L.,  144.    (Qt., 
33-530.) 

—  V.  Ormiston,  66-143.     Crim.  L.,  469-471, 


977,  1005,  1080.  1123,  1561.     Ev.,  1220. 

—  V.  OrsJer,  48-343.    Crim.  L.,  1383-1406. 

—  V.  Orton,  67-554.    Habeas  Ck)rpus,  22. 

—  Orton  v.,  4  G.  Gr.,  140. 

—  V.  Orwig,  24-102.    (S.C.  27-529.)   Crim. 
L.,  405.    Words  &  Phr..  47. 

—  V. ,  25-280.    Actions,   19.    Appeal. 


(Cit.,  31-309.)  Const.  L.,  38.  (Fol.,  49- 
113;  65-491.)  Prac,  53.  Reference,  3. 
(at.,  45-503,  506.) 

—  V. ,  27-528.    Appeal,  706, 1037, 1102. 

(at,  66-160.)    Excep.,   61.    (Cit.,  31-61.) 

—  V. ,  34-112.     Courts,  217.    Excep., 

132,  142.    Real  Prop.,  120. 

—  V.  Osborne,  28-9.    Crim.  L.,  339. 

—  V. ,  45-425.  Crim.  L.,  350.  In- 
structions, 151.     (Cit.,  65-698;  67-157.) 

—  V.  ,  61-330.    Crim.  L.,  845,  851,  868, 

1273. 

—  V,   Ostrander,    18-435.     Const.   L.,   54. 


CJontin.,  47.  Crim.  L.,31,  762,  863,  869,  883, 
1120,  1144,  1145,  1172,  1181,  1185,  1501, 
1631.  (Cit..  19-171;  20-263,  424;  2^297; 
27-214,  469 ;  31-476 ;  82-54 ;  35-317 ;  88^5 ; 
39-320 ;  46-630 ;  61-579.  Dist. ,  42-212 ;  45- 
13.)    Ev.,  182.    Jurors,  19. 

—  Our  House  v.,  4  G.  Gr.,  172. 

—  V.  Painter,  40-298.    Contin.,  5,  6. 

—  V. ,   50-317.    Crim.  L.,  591.     (Fol., 


54r-744.    Cit,  55-259;  60-539.) 
-^v.  Parish,  22-284.    Crim.  L.,  1170,  1177. 
(Cit,  68-615.)    Ev.,  1339.    (Cit.,  58-123.) 
—  V.  Parker,  66-586.    Const.  L.,  80.    Crim. 


L.,  1180,  1245,  1341,     (Cit.,  70-215,  418.) 

—  Parris  v.,  2  G.  Gr.,  449. 

—  V.  Parsons,  54-405.    Crim.  L.,  888,  389, 
924. 

—  Part  of  Lot,  etc.,  v.,  1-507. 

—  V,  Patterson,  23-575.  Courts,  184.  Oim. 


L.,  821,  1374,  1375.      (Cit,  23-582;  37-527.) 

—  V.  Patton,  19-458.    Crim.  L.,  1691.    In- 
tox.  liq.,  107. 

—  V.  Pearsall,  4S-630.    CJrim.  L.,  660. 

—  V.  Peck,  37-342.    Crim.  L.,  1720.    (Cit, 
39-390.) 

—  V.  Pennell,  56-29,    Crim.  L. ,  207,  1211. 
Instructions,  89.    (Dist,  63-701.) 

—  V.  Penny,  17-190.    Ev.,  615,  617. 


State  V.  Pennjanan,  68-216.    Crim.  L.,  352. 

v.  Pepper,  11-847.    Grim.  L.,  502,  1473. 

V.  Perigo,  7(MJ57.     Crim.   L.,  85,  772, 

1529. 

Perry  v.,  3  G.  Gr.,  550. 

Peters  v.,  3  G.  Gr.,  74. 

V.  Peters,  56-263.    Crim.  L.,  204,  1211. 


(Cit.,  57-695;  68-807.) 

—  V.  Peterson,  67-564.    Courts,  144.    Crim. 

Llmf   359. 

—  V. ,  70-760. 

—  V.  Phelps,  54-761. 

—  V.  Phippen,  62-54.    Crim.  L.,  530,  531, 


1040. 

—  V.  Pierce,  8-281.  Crim.  L.,  486,  515, 828, 
1124,  1173.  (at,  8-538;  10-99;  18-454;  19- 
303;  2&-418;  53-86.)    Jurors,  11. 

—  V. ,  65-85.    Oim.  L.,  706-709,  1683. 


Instructions,  224.    Intox.  Liq.,  24. 

—  V.  Pierson,  6^271.    Crim.  L.,  830,  881. 

—  V.  Pitman,  38-252.    Appeal,  827.    High- 
ways, 18,  54. 

—  V.  Pitts,  11-848.    Crim.  L.,  1221,  1234, 


1676. 

—  V.  Platner,  48-140.  Officers,  159.  Poor, 
43,44. 

—  Polk  a)unty  Savings  Bank  v.,  09-24. 

—  Pollard  v.,  2-567. 

—  V.  Poison,  29-138.  'Appeal,  172.  (at, 
32-575;  44-84.)  Const.  L.,  72.  (Cit,  51- 
582;  65-454.) 

—  V.  Porter,  84-181.  Crim.  L.,  88,  1630, 
1710.  (Cit,  48-174;  52-106;  6^197,  198.) 
Ev.,  83,  217.  387.  888,  418,  1205,  1332. 

—  V. ,57-691.    Oim.L.    (Dist,  63-701.) 

—  V. ,  64-237.    Crim.  L.,  1611,  1628. 

—  ex  rel.  v.  Porter,  58-19.  Quo  Warranto, 
10.    (Cit,  60-158.) 

—  V.  Postlewait,  14-446.  Appeal,  331. 
(Cit.,  20-229;  28-579.)  Crim.  L.,  876,  1184. 
Ev..  533.    Instructions,  255. 

—  V.  Potter,  28-554.  Crim.  L.,  462,  465, 
926,  1651.  (Fol.,  31-598.  Cit,  30-093;  4»- 
565;  63-510,     Dist.,  87-«76;  66-148.) 

—  V. ,  30-587. 

—  V.  Pratt,  20-267.  Crim.  L.,  805,  317, 
1218,  1523, 1614,  1648, 1670.  Ev.,  1875,  In- 
structions, 251. 

—  V. ,  40-631.     (See  48-85.)    Appeal, 

419.  Bastardy,  6,  12,  13.  Instructions. 
(Cit,  45-240;  54-181.) 

—  V.  Prine,  25-281.  Instructions,  210 
(at.  3a-254.) 


TABLE  OF  CASES. 


969 


Beferenoes  are  to  titles  and  sections. 


State  V.  Plizer,  49-581.    dim.  L.,  569,  576. 

(at,  60-457.) 
V.  Probasoo,  63-400.    Crim,  L.,  87,  88, 

729. 

y.  Pntnam,  85-561.    Crim.  L.,  549, 

V.  Quick,   10-451.    Crim.  L.    (Cit.,  57- 

654.)    Partnership,  22. 

V.  Quigley,  62-758.    Crim.  L.,  1654. 

V.  Quinn,  47-868.    Crim.  L.,  449,  1801. 

V. ,  68-396.    Crim.  L.,  1649. 

▼.  Quinton,  59-862.    Bastardy,  19.  New 

Tr.,  209. 

V.    Rankin,    8-855.     Crim.    L.,    1486. 

(FoL,  45-284.    at,  25-188.    Dist.,  10-89.) 

V.  Ratliff ,  82-189.  Crim.  L.,  692.  High- 
ways. 149.    (Cit,  42-67.) 

Ray  v.,  1  G.  Gr.,  316. 

V.  Ray,  50-520.    Crim.  L.,  766, 794, 1811. 

(Cit.  65-577;  70-660.) 

V.  Raymond,  20-582.    Crim.   L.,  583, 

534.540,541.    Words  &  Phr.,  24. 

V.  Read,  45-469.    Bastardy,  16. 

V. ,  49-85.    Crim.  L.,  770. 

V.  Reader,  60-527.    Crim.  L.,  757,  1462. 

Mun.  Corp.,  752. 
V.  Red,  5^-69.     Crim.   L.,  1441,   1492, 

1595.     (FoL,  57-^99.) 

Reddan  v.,  4  G.  Gr.,  137. 

V.    Redman,    17-829.      Const.    L.,    79. 

Crim.  L.,  871.    (at,  21-825;  29-288;  83- 

867;  59-473;  66-588.) 
V.  Reed,  62-40.    Crim.  L.,  1597.    (at., 

67-478.) 
V.  Reid,  20-413.     Contin.,  2.     Courts, 

150.    Crim.  L.,  278,  285,  294,  882,  888,  854, 

920,   1086.     (at,  20-487;    49-50;    51-679; 

53-86.) 
V.  Reidel,  26-430.    Const.  L.,  66.    Crim. 

L.,  423.    Ev.,  577. 

V.  Reinhartz,  69-224.    Ev.,  1201,  1202. 

V.  Reininghaus,  48-149.    Crim.  L..  1094, 

1814. 

V.  Reno,  67-587.  Crim.  L.,  1418.   Ev.,48. 

V.  Rhodes,  48-702.    Crim.  L.,  982.  (at, 

49-100;  56-586.) 
V.   Rice,  56-431.     Appeal,  265.    Crim. 

L.,  655,  1222. 
V.    Richards,    38-420.     Crim.  L.,  212. 

(at,  6^-119.) 
V.  Richart,  57-245.     Crim.  L.,  857,  858, 

1 609.    (at ,  57-646 ;  65-241 ;  67-567.) 

V.  Richie,  69-128. 

Richman  v.,  2  G.  Gr.,  582. 


Stete  V.  Ridley,  48-370.    Crim.  L.,  290,  983, 

988,  1225.    (Fol.,  48-702;  59-292.    Cit.,  49- 

100;  56-586;  66-147.)    Prac,  154. 

V.  RUey,  28-647.    Crim.  L.,  886. 

V. ,  40-697. 

V.  Rinehart,  48-696. 

V.  Ritchie,  69-123.    Crim.  L.,  1698. 

V.  Rivers,  58-102.    Courts,  252.    Crim. 

L.,  442,  443,  902,  903.    (Fol.,  61-623.) 
V. ,  60-581.    Crim.  L.,  804,  820,  821. 

Receivers.  41,  42. 

V. ,  64-729.    Receivers,  48. 

V. ,  66-653.    Crim.  L.,  552.    Ezecu., 

35.    Mun.  Corp.,  967.    Receivers,  43. 
V. ,    68-611.     Crim.    L.,    283,  296, 

1187,  1595. 

V.  Roben,  89-424.    Intex.  Liq.,  900. 

V.  Robinson,  28-514.    Crim.  L.,  691. 

V. ,  47-489.    Crim.  L.,  890. 

V. ,  52-228.    Highways,  150.    (Dist., 

63-308.) 
V.  Rodman,  62-456.    Crim.  L.,  887,  872, 


1183, 1428,  1562. 

—  V.  Rogers,  58-644. 

—  V.  Rollett,  6-585.  Crim.  L. ,  1089.  (at , 
9-403;  22-142.) 

—  V.  Romaine,  58-46.  Bastardy,  11.  (Cit, 
62-345.)    Ev.,  863.    (at,  66-837.) 

—  Romp  v.,  3  G.  Gr.,  276. 

—  V.  Roney,  37-30.  Certiorari,  3.  (at, 
50-680;  67-176.  Dist.,  64-63.)  Crim.  L., 
1808.    J.  P.,  295.    (at,  64-807.) 

—  V.  Rorabacher,  19-154.  Contin.,  1,  44. 
(Cit.,  20-419.)  Crim.  L..  1511,  1580,  1616. 
(Cit,  41-632;  52-286;  57-598.)  Ev.,  1244, 
1258.  (at.,  24-575.)  Instructions,  28,  58. 
(Cit,  30-405,  442;  32-178.) 

—  ex  rel.   v.  Rosencrans,  65-882.    Const. 


L.,  875.    Habeas  Corpus,  13. 

—  V.  Rosier,  55-517.    Crim.  L.,  1426.    (Cit, 


68-251.) 

—  V.  Ross,  21-467.  Appeal,  258,  802,  808. 
Courts,  279.  (Cit.,  82-51.)  Crim.  L.,  762, 
799. 

—  V.  Roth,  17-836.  Crim.  L,,  615,  1022. 
(at,  22-867;  30-585;  68-459;  64-207;  68- 
420.) 

—  V.  Ruby,  61-86.  aim.  L.,  286,  918, 
1535,  1615.    (Fol.,  63-881.) 

—  V.  Rufferty,  70-160. 
V.  Ruhle,  8-447.    Crim.  L.,  89,2  60,  600- 


602.    (Cit,  18-107;  22-438;  29-459;  82-41.) 
Words  &  Phr.,  57. 


.    I 


970 


TABLE  OF  GASES. 


Bef  erenoes  are  to  titles  and  sectioiia. 


State  V.  Ruthven,  58-121.    Grim.  L.,  542,  543, 

853,  1187. 

Rutterv.,  1-99. 

V.  Ryan,  23-406.    Grim.  L.,  1381. 

V. ,   70-154.    Qim.   L.,   1112,  1450. 

Jurors,  14. 
V.  St.  aair,  17-149.   (See  1^145.)  Grim. 


L.,  410. 

—  Sanders  v.,  2-230. 

—  V.  Sanders,  30-582.  Appeal,  316.  Grim. 
L..  608,  624.  (at.,  34-551;  61-379;  64-207.) 
Marriage,  12. 

—  Santo  v.,  2-165. 

—  V.  Sartori,  55-340.    Intox.  Liq.,  98. 
V.  Sater,  8-420.    Gontin.,  37.    (Git.,  18- 


47.)    Grim.  L.,  1121.    (Git.,  18-50,  451;  88- 

55 ;  40-381 .    Dist. ,  46-483.) 

'■ —  V.  Saunders,  68-370.    Grim.  L.,  496-498, 

1553-1555. 

—  V.  Savoye,  48-562.     Grim.  L.,  465-467. 


472. 


—  V.  Schaflfer,    70-371.     Grim.  L.,   1533, 
1549. 

—  V.  Schaunhurst,  34-547.    Grim.  L.,  643, 
644,  647,  648,  1433,  1489, 1513.  Marriage,  8. 

—  V.  Scheie,  52-608.    Grim.  L.,  254,  1244, 
1320. 


—  V.  Schilb,  47-611.  Dedication,  57.  (Git., 
54r-169.)  Highways,  27,  43.  Real  Prop,, 
68. 

—  V.  Schill,  27-263.    Grim.  L.,  525,  915. 

—  V.  SchiUing,  14-455.  Grim.  L.,  714, 1009. 
(Git,  14-449;  20-229,  418;  36-578;  38-426.) 
Ev.,  1280.    Intox.  Liq.,  122,  125,  126,  137. 

—  V.  Schlagel,  19-169.    Appeal,  169.    Grim. 


L.,  1173,  1455,  1468.    (Git,  55-301 ;  57-435.) 
Instructions,  58. 

y.  Schmidtz,  65-556.    Appeal,  36.    Ger- 


tiorari,  4    Gonst.  L.,  26.    Intox.  Liq.,  43- 
45.    Jurisd.,  146. 

—  V.  Schulz,  55-628.     Grim.  L.,  143. 

—  V.Scott,  20-63.  Grim.  L.,  1387,  1401, 
1405.  (Git,  47-117;  50-648.) 

—  V. ,  44-93.  Gontin.,  24.  (Git,  52- 

400;  61-631.) 

—  V. ,  48-597.  Grim.  L.,  376. 

—  V.  Seamons,  1  G.  Gr.,  418.  Grim.  L., 
948,  950,  954.  (Git,  4  G.  Gr.,  173,  484;  13- 
493 ;  20-418.)    Time,  1. 

—  V.  Seaton,  8-138. 

—  ex  rel.  y.  Seaton,  61-663.  Gontempt,  17. 
(Git.,  66-633.)  Ev.,  914.  (Git.,  66-678.) 
Habeas  Gorpus,  17. 


State  T.  Shaffer,  21-468.    Stat.,  129. 

V.   ,  59-290.    Grim.    L.,    293,   985. 

(Git,  63-118,  201;  66-148;  68-617.) 
V.  Shannehan,  22-485.   Gontin.,  39.  Ev., 

1170,  1174.    (Git,  22-506;  29-459.) 

Sharp  v.,  2-454. 

V.  Shaw,  23-316.    Intox.   Liq.,  105,  106. 

V. ,  28-67.    Agency,  238.      Notice, 


66,  61.  (Git.,  32-215;  57-62;  69-647;  70- 
722.)  Schools,  211.  Stat.,  56,  164,  167. 
Tax.,  123.    (at,  36-381 ;  51-666.) 

—  V. ,35-575.    Appeal.    (Git,  40-841.) 
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&  W.,  28. 
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Wallace  v.,  45-81. 

V.  Wallace,  48-306.    Plead..  192.    (Cit, 
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—  V.  York,  34-580.    Divorce,  59.  (Fol.,  49- 


546.    Cit,  61-140.)  ' 
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V.  Leonard,  34-9.   Dedication,  72.  Mun. 

Corp.,  868. 
Youll  V.  Sioux  City  &  P.  R.  Co.,  66-846. 
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Abandonment   of   homestead:    Homestead, 

46-79. 

of  levy:  Attach.,  106,  107. 

of  right  of  way:  Raih-.,  125-120. 

Abatement:   Appeal,  901,  902;  Plead.,  443- 

456. 
judgment  in,  not  conclusive:  Judgts., 

304-309. 
judgment  upon  matter  in:  JudgtB.,  20, 


21. 

—  by  death :  Divorce,  100. 

—  of   nuisance:   Crim.  L.,  719-721;  Nui- 
sances, 87-46. 

by  party  injured :  Nuisances,  30-35. 


—  of  proceedings  for  sale    by  guardian : 
Guardianship,  44. 

of  place  used  for  illegal  sale  of  liquors : 


Intox.  Liq.,  139. 
Abortion.    I,  p.  1. 

:  Crim.  L.,  649-658. 

Absconding    as    ground    for    attachment: 

Attach.,  38,  39. 
Abstract:  Appeal,  722-810,  1046-1052. 
on  appeal  in  criminal  cases :  Crim.  L. , 

1652,  1653. 
of  title  in  action  of  right:  Real  Prop., 

118,  119. 
Acceptance:    Carriers,   8;    Convey.,   84-88; 

Dedication,  24-30;  Guaranty.  10,  11. 

by  assignee:  Assignt.,  22,  119. 

of  proposition :  Contracts,  31-51 ;  Spec. 

Perf.,  17. 

of  performance :  Contracts,  499-^'j06. 

of  contract  to  convey :  Vendors,  3-5. 

of  title  bond :  Vendors,  206,  200. 


Acceptor:  Bills  &  N.,  80^-816. 
Accessory:  Crim.  L.,  110-120. 
Accident:  Insurance,  281-283. 
as  evidence    of    negligence :    Carriers, 

154,    155;  Ev.,   874-877;  Negl.,   8;    Railr., 

487,  488,  671. 

Vol,  11  —  65 


Accommodation  paper:  Bills  &  N.,  46,  169, 

262-266,  849-856,  415;  Lim.  of  Ac,  80,  81. 
Accommodation  indorsement:   Bills  &  N., 

288,299. 
Accomplice,  testimony  of:  Crim.  L.,  1457- 

1459. 

who  deemed:  Crim.  L.,  1460-1462. 

corroboration  of  evidence  of:  Crim.  L., 

1468-147&. 
acts  and  declarations  of  as  evidence : 


Crim.  L.,  1480. 
Accord  and  satisfaction :  Pay.  Sc  Disch.,  67- 

84. 
Account.    I,  p.  1. 

assignment  of:  Assignt,  24. 

admission  of:  Ev.,  165. 

variance  as  to:  Plead.,  171,  172. 

Accounting  by  guardian :  Guardianship,  69- 

86. 

by  partners:  Partnership,  168-176. 

by  co-tenant:  Tenants  in  Com.,  1,  2. 

Accounts,  mutual :  Equity,  247-251 ;  Lam.  of 

Ac,  121-184. 

ACKNOWUEDGMBNT. 

I.  Form  and  effect.     I,  p.  1. 
II.  Who  may  make  the  acknowledgment. 
I,  p.  3 

III.  Liability  of  the  officer.     I,  p.  4. 

IV.  Acknowledgment   of    tax   deeds.    I, 

p.  4. 

as  evidence:  Ev.,  578-584. 

as  evidence  of  date:  Convey.,  5^-55. 

recording    without,    invalid :    Record. 

Acts,  13-16. 
of  service:  Orig.  Not.,  83,  84. 


Acquittal,  former:  Crim.  L.,  1888, 1859. 

by  direction  of  court:  Crim.  L.,  1226. 

Act  of  God:  Carr.,  27-85;  Contracts,  409^11. 
Action,  premature:  Bills  &  N.,  462. 

when  accrues :  Breach  of  Pr.,  8, 4;  Lim. 

of  Ac,  62-96. 
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Action  upon  judgment:  Judgts.,  474-499. 
-^—  coDiiaencement  of,  what  deemed:  Lim. 

of  Ac,  171-177. 
— -—  between    partners :    Partnership,     182- 


ia5. 


another  pending :  Notice,  68-95 ;  Plead., 


689. 


—  to  recover   real  property:   Real  Prop., 
110-160. 

—  meaning  of  term :  Words  &  Phr.,  1. 


Actions. 

I.  WJiat  deemed  an  action ;  sj^ecial  pro- 
ceedings:   submission   in   action  or 
without  action.     I.  p.  4. 
II.  Form  of  actions ;  proceedings  ordinary 
and  equitable;  change  of    kind    of 
proceedings ;  separate  ti*ial  of  equita- 
ble issues.    I,  p.  5. 
ni.  Right  of  action,  accrues  when;  com- 
mencement of  action.     I,  p.  9. 
IV.  Survival  of  actions.     I,  p.  9. 
V.  Actions  in  rem  against  lx)ats  or  vessels. 
I,  p.  10. 

injunction  to  restrain:  Injunc,  47-53. 

dismissal  of:  Prac.  256-389. 

Acts:  See  Statutes. 

Adjoujnment  of  sheriffs  sale:  Execu.,  237- 
241. 

of  tax  sales:  Tax.,  458-465. 

Adjudication,  former :  See  Former  Adjudica- 
tion. 
Admeasurement  of    dower:    Blst.   of   Dec, 

396,  897. 
Administrator,  appointment  of:  Est.  of  Dec, 
1-34. 

powers  over  assets:  Est.  of  Dec,  35-41, 

51  -95. 

suits  by  and  against :  Est.  of  Dec,  96-11 7. 

claims  against:  Est.  of  Dec,  118-217. 

liability  of  on  breach  of  covenant :  Con- 


Administrator,  setting  aside  conveyance  at 
suit  of:  Fraud.  Conv.,  160. 

party  to  foreclosure:  Mortg.,  346,  347. 

as  party :  Parties,  58-^. 

memorandum    by,    of    sale:    Stat,    of 

Fr.,  5. 

Admiralty  jurisdiction :  €k>urtSy  84, 85. 

Admissions:  Ev.,  149-205;  Lim.  of  Ac,  186- 
221 :  Plead.,  837-885. 

of  agent :  Agency,  10,  140-157. 

Adoption  of  child,  form  and  effect  of :  Parent 
&Ch.,  32-40. 

Adultery:  Crim.  L.,  604-628:  Divorce,  8-14. 

Advancements:  Convey.,  130-132;  Est.  of 
Dec.  268-272;  Gifts,  7;  Trusts,  29-32; 
Wills,  144,  145. 

to  wife :  Husb.  &  W. ,  49. 

Adverse  possession :  Easements,  22-23 ;  Es- 
top., 99-101;  Pub.  L.,  53,  54;  Real  Prop., 
21-109. 

does  not  prevent  sale  of  interest :  Con- 
vey., 183. 

use  as  evidence  of:    Dedication,  46-60. 


Advertisement,  contract  by :  Contracts,  56- 

65. 

of  tax  sale:  Tax.,  450-457. 

Advice  of  counsel:  Attach.,  276,  277;  Fraud. 

Conv.,  223;  Mai.  Pros.,  40-43;  Trusts,  5. 

as  a  defense:  Crim.  L.,  34. 

in  case  of  perjury:  Crim.  L.,  538. 

to  rebut  malice:  Dam.,  292. 

Affidavits.    I,  p.  11. 

refusal  to  make :  Contempt,  17. 

of  merits:  Default,  32-35. 

for  writ  of  error  to  justice's  court :  J. 

P.,  282-285. 
of  statement  of  account :  Mech.   Laeu, 


vey.,  368. 

—  costs  in  action  by :  Cost^,  17. 

—  damages  in  actions  by,  for  personal  in- 
juries: Dam.,  237,  238. 

—  exemplary  damages  not  allowed  in  ac- 


tion against:  Dam.,  280. 

—  with  the  will  annexed :  Est.  of  Dec,  18. 

—  special:  Est.  of  Dec,  19-23. 
— •  de  bonis  non :  Est.  of  Dec ,  32. 

—  de  son  tort :  Est.  of  Dec,  83-91. 

—  incompetency  of  evidence  as  to  personal 


transactions  in  actions  by  or  against :  Ev., 
1022-1091. 


51. 

—  for  publication:  Orig.  Not.,  140. 

—  •  of  injury  to  stock  on  right  of    way : 
Railr.,  38^-407. 

—  for  change  of   venue :    Venue,   82-99 ; 


Appeal,  272;  Crim.  L.,  758-761. 

—  for  continuance:  Con  tin.,  70-73. 

—  of  jurors  to  impeach  or  explain  verdict : 
New  Tr.,  182-210. 

—  of  grand  jurors  to  impeach  indictment : 


Crim.,  L.,  911,  912. 

—  of  jurors  in  criminal  case:   Crim.  L., 
1285. 

—  compulsory,  procuring:  Ev.,  913-915. 

—  when  part  of  record:  Excep.,  74-76. 

—  in  support  of  motion :  Prac,  295-297. 
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Affirmance:  Appeal,  878<905,  913-992. 
Agency. 

L  Appointment  and  rerocation. 

a.  General  fact  of  agency.    I,  p.  13. 

b.  Revocation  in  general  and  effect 

thereof.    I,  p.  14. 

c.  Revocation  by  death  of  the  prin- 

cipal.   I,  p.  15. 
H.  Extent  of  authority. 

ft 

a.  In  general.    I,  p.  15. 

b.  Powers  of  agents  construed.    I, 

p.  17. 

c.  Delegation  of  authority  to  agent. 

I,  p.  19. 
in.  Liability  of  principal  and  agent  re- 
spectively to  third  parties. 

a.  By  contract.     I,  p.  20. 

b.  By  conduct  in  general.    I,  p.  22. 

c.  Declarations,  res  gestse.    I,  p.  23. 

d.  Notice   to,    and    knowledge   of, 

agents.    I,  p.  34. 
IV.  Rights  and  liabilities  between  principal 
and  agent. 

a.  Duties    and    liabilities   of   agent 

towards  principal.    I,  p.  25. 

b.  Ck)mpensation  of  agent.    I,  p.  26. 

c.  (rood  faith  from  agent  to  princi- 

pal.   I,  p.  27. 
V.  Ratification,  what  constitutes;  effect. 
I,  p.  29. 
of  wife  or  husband  for  the  other :  Husb. 

&W.,  11&-124. 
place  of  bringing  action  with  reference 

to  business  of :  Venue,  32-38. 
Agent,  negligence  of  in  making  demand: 

Biils&N.,  199-203. 
payment  to:  Bills  &  N.,  441;  Pay.  & 

Disch.,  2. 

authority  of:  Carr.,  1,  2;  Plead.,  82. 

ratification  of  acts:  Convey.,  97-99. 

embezzlement  by:  Grim.  L.,  396-405. 

liability  for  acts  of:  Crim.  L.,  127. 

estoppel  by  acts  of:  Estop.,  102-109. 

declarations  or  admissions  of:  Ev.,  240- 


364. 

—  garnishment  of  property  in  hands  of : 
Garnishment,  80,  31. 

—  usurious  contract  by :  Interest,  64-67. 

—  knowledge  or  notice  of:  Notice,  17-28. 

—  of  corporation,  service  upon :  Orig.  Not., 
15^161. 

—  employed  in  office  or  agency,  service 
upon;  Orig.  Not,  163-164. 


Agent  as  pai*ty  to  suit :  Parties,  72-74. 

possession  of  personal  property  by :  Sales, 

116,  117. 

warranty  by :  Sales,  185-187. 

taxation  of  property  in  hands  of :  Tax, , 


187-141. 

—  cannot  acquire  tax  title  as  against  prin- 
cipal: Tax.,  677. 

—  of   insurance  company,  authority  of: 


Insurance,  210-298. 

—  of  railway,  authority,  etc.,  of:  Railr., 


719-740. 

Agister,  lien  of:  Bailm.,  29-82. 

Agricultural  College.    I,  p.  81. 

taxation  of  lands  of:.  Tax.,  58. 

Agricultural  lands  in  city  limits ;  taxation  of : 
Mun.  Corp.,  491-508. 

Agricultural  Societies.    I,  p.  81. 

private  corporations:  Corp.,  3. 

Air:  Easem^t,  13. 

AKbi:  Crim.  L.,  1487-1440. 

Alienation  of  property  insured:  Insurance, 
108-118. 

AUENS.     I,  p.  83. 

as  grand  jurors:  Crim.  L.,  841,  843.  . 

inheritance  by ;  Est.  of  Dec,  489. 

Alimony,  temporary:  Divorce,  59^88. 

permanent:  Divorce,  98-107. 

liability  of  homestead  for:  Homestead, 

168,  169. 

Allegiance:  Aliens,  18. 

Allowance  of  claims  against  estates  of  de- 
cedents: Est.  of  Dec,  200-211. 

Alluvion :  Waters,  23,  23. 

Along:  Words  &  Phr.,  2. 

Alteration  of  Instruments. 

I.  Effect  of  material  alteration. 

a.  With  fraudulent  intent.   I,  p.  38. 

b.  Innocent  alteration.     I,  p.  34. 
II.  What  deemed  material.    I,  p.  84. 

III.  Evidence ;  burden  of  proof.    I,  p.  85. 

:  Bills  &  N.,  891-394;   Insurance,  29; 

Mortg.,  8-10. 

Alteration  of  contract,  consideration  for: 
Contracts,  252. 

releasing  surety :  Suretyship,  71-85. 

Ambiguities,  parol  evidence  to  explain :  Ev. , 
797-799. 

Amendment  of  certificate  of  acknowledg- 
ment: Ackgt.,  81. 

of  jurat:  AflSd.,  10. 

in   attachment  proceedings:   Attach., 

18-88. 
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Amendment  of  writ:  Attach.,  95-98. 

of  bonds:  Bonds,  1 ;  Attach.,  83-86. 

— -  of  motion:  Contin.,  68,  69. 

of  affidavits  for  change  of  venue :  Venue, 


98. 


of  pleadings:  Plead.,  254-378. 

verification  of:  Plead.,  230-238. 

waives  previous  error:  Plead.,  938- 


941. 


of  petition  for  injunction :  Injunc,  111- 


113. 


—  of  pleadings  on  appeal  from  justice's 
court:  J.  P.,  222-231. 

—  effect  of  on  statute  of  limitations :  Lim. 


of  Ac,  178-181. 

of  ordinances:  Mun.  CJorp.,  735,  736. 

of  statutes:  Stat.,  173. 

of  constitution:  Const.  L.,  402-404. 

Amount  in  controversy :  Appeal,  73-90. 
—  on  appeal  from  justice's  court:  J.  P., 

161-168. 
And,  construction  of:  Stat.,  26-29;  Words  & 

Phr.,  8,  4. 
ANIUAU3.     I,  p.  36. 

injuries  to:  Crim.  L.,  418-422. 

injuries  from:  Negl.,  36,  50-52. 

restraining  from  running  at  large :  Mun. 

Ck>rp.,  271. 
liability  of  railway  for  injury  to :  Railr., 


337-450. 

—  trespass  by:  Trespass,  8-11. 


Answer:  Plead..  443-588. 

demurrer  to:  Plead.,  726-728. 

allegations  of;  what  deemed  admitted: 

Plead.,  874-880. 

waives  demurrer  or  motion :  Plead.,  942. 

default  for  want  of:  Default,  2-17. 

failure  to  verify:  Plead.,  225-230. 

of  garnishee :  Garnishment,  92-96. 

issue  upon:  Garnishment,  114-119. 

judgment     upon :     Garnishment, 


148-177. 

Ante-nuptial  contract:  Hush.  &  W.,  26-30. 
Apparatus:  Schools,  62-64. 
Appeal. 

I.  Right  of  appeal  and  waiver  thereof. 
I,  p.  39. 
II.  From  what  judgments,  orders,  etc.,  ap- 
peals are  allowed. 

a.  Final  judgments  or  decisions.  I,  p.  40. 

b.  Final  ordera  in  special  proceedings. 

I,  p.  41. 
0.  Intermediate  orders.    I,  p.  41. 


Appeal — continued. 

III.  Amount  in  controversy  neoessary  to 

authorize  appeal;  oertificateB; 
interest  in  real  estate. 

a.  Amount  in  controversy.    I,  p. 

43. 

b.  Certificate  as   to    question    in- 

volved.   I,  p.  45. 

c.  Cases   involving  an  interest  in 

real  estate.    I,  p.  48. 

IV.  What  questions  will  and  what  will 

not  be  considered  on  appeal. 

1.  Questions  not  raised  in  court  be- 

low.    I,  p.  48. 

2.  How  questions  are  sufficiently 

raised. 

a.  Motion  in  court  below  to 

correct  error.    I,  p.  51. 

b.  Motion  for  new  trial.      I, 

p.  52. 

c.  Findings  of  facts.    I,  p.  52. 

3.  What  the  record  must  ahow  in 

order  that  a  question  msLj  be 
reviewed.    I,  p.  58. 
V.  What  will  and  what  will  not  warrant 
reversal. 

a.  Presumption   of   regularity.     I, 

p.  57. 

b.  Error  without  prejudice;  what  is 

and  what  is  not ;  effect  of.    I, 
p.  00. 

c.  Action  of  lower  court  in  grant- 

ing or  refusing  new  trial.     I, 
p.  68. 

d.  Verdict  of  jury.    I,  p.  73. 

e.  Finding  of  facts  by  court.     I, 

p.  76. 

f.  Finding  of  facts  by  referee.     I, 

p.  77. 

g.  Judgment    without    finding    of 

facts.    I,  p.  77. 
VI.  Procedure. 

a.  Parties.    I,  p.  78. 

b.  Time  for  appeaL    I,  p.  78. 

c.  Perfecting   the   appeal,    notice, 

supersede^    bond,    etc.       I, 
p.  79. 

d.  Effect  of  appeal  upon  pending 

proceedings.    I,  p.  82. 

e.  The  record ;  transcript.    I,  p.  82. 

f.  The  abstract.    I,  p.  87. 

g.  Assignment  of  errors.    I,  p.  92. 
h.  Argument.    I,  p.  95. 
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Appeal — continued. 
VII.  Hearing  and  determination  of  the  ap- 
peal. 

a.  Dismissal  or  affirmance  on  mo- 

tion.   I,  p.  96. 

b.  Method  of  trial  of  appeal  in  spe- 

cial proceedings.    I,  p.  98. 

c.  Affirmance  or  reversal  in  gen- 

eral; remanding;  final  judg- 
ment.   I,  p.  99. 

d.  Trial  of  equity  cases  de  novo. 

I,  p.  105. 

e.  Rehearing.    I,  p.  114. 

f.  Effect  of  appeal  upon  proceed- 

ings below.    I,  p.  115. 

in  justices*  courts :  J.  P. ,  147-272. 

in  forcible  entry  and  detainer:  J.  P., 

828-8d0. 

in  criminal  cases:  Crim.  L.,  1637-1708. 

from  justice  of  the  peace,  amendment 


of  pleadings  on :  Plead.,  288-291. 

—  from  justice's  court  in  criminal  cases : 
Crim.  L.,  1786-1808;  Const.  L.,  81. 

—  by  prosecuting  witness  from  taxation  of 


costs:  Crim.  L.,  828. 

—  by  garnishee :  Garnishment.  178-182. 

—  from  decision  on  habeas  corpus :  Habeas 
Corpus,  31-87. 

—  from  dissolution  of  temporary  injunc- 


tion: In  June,  152. 

—  from  judgment  by  confession :  Judgts. , 


95. 


—  in   proceedings   to    vacate    judgment : 
Judgts.,  228-225. 

—  affirmance  on  constitutes  former  adju- 


dication: Judgts.,  801. 

—  in  partition  proceedings:  Partition,  28, 


29. 


—  from  ruling  as  to  amendment:  Plead., 
265-267. 

—  from  ruling  on  demurrer:  Plead.,  758- 


760. 


Appeal  from  action  for  allowance  of  claim 

against  deceased  person :  Est.  of  Dec. ,  216, 

217. 
to  county  or  state   superintendent  of 

schools:  Schools,  11^-120. 
Appearance.    I,  p.  116. 

upon  appeal :  Appeal,  625-628. 

on  appeal   in  proceedings  to  establish 

highway:  Highways,  104,  105. 

effect  of:  Jurisd.,  16-19. 

for  minor:  Jurisd.,  194. 

in  justice's  court:  J.  P.,  72-80. 

on  appeal  from  justice's  court:  J.  P., 


194,  195,  25^258. 

—  time  for:  Grig.  Not.,  21-34. 


—  in  right  of  way  proceedings :  Railr. ,  283- 
270. 

—  in  proceedings   to  establish    highway : 
Highways,  95-118. 

—  in  occupying   claimant's   proceedings: 


Real  Prop.,  196. 

—  from  action  of  board  of  equalization : 
Tax. ,  228-235. 

—  from  assessment  of  damages  for  prop- 
erty taken  for  mill-dam :  Waters,  66. 

—  from  probate  of  will :  Wills,  61. 


Appearance  docket :  Courts,  190. 
Application    for   insurance;    filling  out  by 
agent :  Insurance,  221-230. 

representations  in:  Insurance,  76-80. 

for  life  insurance ;  Insurance,  252-254. 

of  payments:  Pay.  &  Disch.,  21-28. 

:  Mech.  Lien,  50. 

in  case  of  usury :  Interest,  140. 

Apportionment  of  costs :  Costs,  28-49. 
Appraisement:    Dam.,    162;    Attach.,    134; 
Conf.  of   L,   7;    Const.   L.,   45,    128-129; 
Execu.,  219-236. 
Appropriation,  special:  Const.  L.,  828. 
Appropriations   for   university:    State  Uni- 
versity, 2. 
Approval  of  bond :  Bonds,  8 ;  Gfficers,  20-23. 

of  bills*  by  governor :    Const.  L. ,  280- 

283. 
Appurtenances:    Convey.,  203;    Easements, 

19-21;  Real  Prop.,  1-3. 
Arbitration.    I,  p.  119. 

:  Mun.  Corp.,  87. 

offer  of,  not  admission:  Ev.,  185-187. 

as  to  division  of  assets  of  school  district : 

Schools,  16, 17. 
Arbitrators,  civil  liability  of:   Gfficers,  156, 

157. 
Architect,  plans  of :  Contracts,  90. 

negligence  of:  Negl.,  35. 

Argument :  Appeal,  852,  859-877,  1082,  1083. 

on  rehearing:  Appeal,  1134. 

in  criminal  case  on  appeal:    Crim,   L., 

1649^1653. 
to  jury :  Prac,  95-104. 


Arraignment:  Crim.  L.,  1060-1064. 
Arrest:  Crim.  L.,  791-811;  Contempt,  22-24. 
— — of  judgment:  Crim.  L.,  1305-1806. 
^  Arson:  Crim.  L.,  299-302. 
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AflB/lULT.     I,  p.  128. 

Assignment  of  actions:  Actions,  75-77. 

:  Crim.  L.,  238-286. 

of  errors:   Appeal,   811-858;  Crim.  L., 

and  battery:  Crim.  L.,  287-246. 

1648-1650. 

with  intent,  indictment  for:  Crim.  L., 

of  note:  Bills  &  N.,  105-107. 

248. 

of  mortgagor's  interest:  ^Chat.  Hortg., 

with  intent  to  commit  murder:  Grim. 

120-122. 

L.,  249-258. 

of  corporate  stock  as  collateral  security : 

with  intent  to  commit  manslaughter : 

Corp.,  195. 

Crim.  L.,  255. 

of  causes :  Courts,  271. 

with  intent  to  commit  rape:  Crim.  L., 

of  dower:  Est.  of  Dec.,  876,  377,  89S- 

256-267. 

395. 

with  intont  to  do  great  bodily  injury : 

in  case  of  garnishment :  Garnishment, 

Crim.  L.,  268-273. 

57-71,  102^106. 

and  battery,  measure  of  damage :  Dam., 

in  case  of  guaranty :  Guaranty,  80-33. 

206. 

of  insurance  policy :  Insurance,  57-65. 

Assent:  Contracts,  28-51. 

of  life  insurance  policy :  Insurance,  251. 

Assessment  of  damages  to  property  taken 

of  judgment:  Judgts.,  434-447. 

for  public  use:  Const.  L.,  208,  209. 

of  lease:  Landl.  &  T..  &-17. 

of  corporate  stock:  Corp.,  64-69. 

of  landlord's  lien:  Landl.  &  T.,  117. 

on  premium  note :  Insurance,  87-89,  249. 

of  mortgage:  Mortg.,  215-251;  Record. 

for  improvements,  collection  of :  Mun. 

Acts,  10. 

Corp.,  547-594. 

of  patent :  Patents,  3. 

of  damages  for  right  of  way :  Railr. , 

of  certificate  of  purchase:   Tax.,  520, 

200-270. 

535-541,  581,  582. 

of  taxes:  Tax.,  84-199. 

of  contract  to  convey :  Vendors,  14 

erroneous,    recovery    of   taxes:     Tax., 

meaning  of  term :  Words  &  Phr.,  6, 

846-358. 

Assistance  to  ofiicer:  Crim.  L.,  86. 

for  street  improvnnents :    Mun.  Corp., 

Assisting  prisoner  to  escape:  Crim.  L.,  553. 

511-602. 

Associations.    I,  p.  134. 

Assessor:    Certiorari,  80;  Mun.  Corp.,  980- 

unincorporated :  Parties,  12,  13. 

982;  Tax.,  177-181. 

Attachment. 

Assets:  Est.  of  Dec,  8^-41. 

I.  When  allowable ;  where  commenced. 

marshaling,  see  Marshaling  of  AsFcts. 

I,  p.  135. 

of  school  districts:  Schools,  11-22. 

II.  Petition. 

meamng  of  term:  Words  &  Phr.,  5. 

a.  Form ;  amendments.    I,  p.  136. 

Assignee  of  bond  for  a  deed,  obligations  of: 

b.  Statement   of   grounds.     I,   p. 

Vendors,  207. 

187. 

subject  to  equities:  Bills  &  N.,  822-830. 

c.  Statement  of  amount  due.     I, 

in  bankruptcy:  Bankr.,  8-18. 

p.  139. 

party  to  foreclosure:  Mortg.,  844. 

d.  Allowance  of  amount  of  prop- 

 for  benefit  of  creditors:    Asaignt.,  110- 

erty.    I,  p.  189, 

184. 

III.  The  bond.    I,  p.  140. 

payment  of  taxes  by :  Tax.,  802,  808. 

IV.  The  writ.     I,  p.  140. 

action  by:  Bills  &  N.,  458. 

V.  The  levy  and  return.    I,  p.  141. 

of  mechanic's  lien:  Mech.  Lien,  61-64. 

VI.  Rights  acquired  by  levy;  lien.     I, 

AsaiQNMENT. 

p.  144. 

I.  In   general;    what  assignable.    I,  p. 

VII.  Custody  of  the  property.    I,  p.  145. 

128. 

Ylll.  Keiease  or  discharge;  judgment;  ap- 

n. Method  of  assignment.    I,  p.  124. 

peal. 

ILL  £:ifect  of  assignment.     I,  p.  125. 

a.  Release  from  levy.    I,  p.  145. 

IV.  Equitable  assignments.    I,  p.  127. 

b.  Bond  to  discharge  attachment. 

V.  Assignments  for  benefit  of  creditors. 

I,  p.  146. 

I,  p.  128. 

0.  Delivery  bond.    I,  p.  146. 
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Attachment — continued. 

Attorneys  —  continued. 

YKJ.  Release  or  discharge ;  judgment :  ap- 

III. Compensation  —  continued. 

peal  —  continued. 

c  Liability  of  county  for  services  in 

d.  Dissolution  of  attachment  or  re- 

prosecuting and  defending.    I, 

lease  of  property  on  motion. 

p.  161. 

I,  p.  147. 

d.  Lien.    I,  p.  162. 

e.  Release  upon  motion  of  third 

IV.  Taxation  of  attorney's  fees  as  costs  or 

party.    I,  p.  148. 

recovery  as  damages.    I,  p.  164. 

f.  Dissolution  upon  judgment;  ap- 

V. Misconduct;  suspension;  disbarment; 

peal.    I,  p.  149. 

contempt.     I,  p.  166. 

IX.  Remedy  for  wrongfully  suing  out. 

VI.  Attorney  a^  witness.    I,  p.  166. 

a.  Form  of  action.  .  I,  p.  150. 

contract  for  services :  Contracts,  89. 

b.  What  constitutes  wrongful  su- 

 as  surety  for  costs :  Costs,  9,  10. 

ing  out.    I,  p.  150. 

district  or  county,  see  District  Attorney- 

c.  Pleading  conditions  and  breach 

privileged   communications    to:      Ev., 

of  bond.    I,  p.  150. 

1108-1115. 

d.  Action  on  bond.     I,  p.  150. 

liability  of  for  interest :  Interest,  5. 

e.  Evidence  of  wrongful  suing  out. 

misconduct  of  as  ground  for  new  trial : 

I,  p.  151. 

New  Tr.,  75-85. 

f.  Measure  of  damages ;  attorney's 

knowledge  or  notice  of :  Notice,  17-23. 

fees ;  exemplary  damages.    I, 

service  upon :  Orifi;.  Not. ,  85. 

p.  152. 

verification  by :  Plead.,  237. 

g.  Judgment     on     bond.      I,    p. 

warrant    of,     to     confess     judgment : 

154. 

Judgts.,  81-84. 

in    particular   cases:    Pledge,    C;    Re- 

 in  fact,  acknowledgment  by :  Ackgt.,  82. 

ceivers,  20;  Venue,  10-14. 

Attorney's  fee:  Bills  &  N.,  31. 

lien:  Bankr.,  15, 16. 

in  action  on  breach  of  covenant :  Con- 

 vested  right:  CJonst.  L.,  108. 

vey.,  345,  346. 

of  witness:  Ck>ntempt,  1^21. 

in  divorce :    Divorce,   89-91 ;    Hush.   & 

of  sliares  of  stock:  Corp.,  70. 

W.,  70-72. 

for  alimony :  Divorce,  77-88. 

in  injunction  cases:  Injunc,  157-164. 

in  justice's  court:  J.  P.,  303-305. 

in  prosecutions  for  sale  of  liquors :  In- 

under  landlord's  lien:  Tjandl.  &  T.,  125- 

tox.  Liq.,  35-37. 

182. 

in  partition :  Partition,  26. 

in  connection  with  foreclosure:  Mortg.. 

on  collections  for  school  fund :  Schools, 

315. 

199. 

notice  of :  Notice,  13,  14. 

Attornment  to  mortgagee:  Mortg.,  110. 

recovery  of  property  seized  under :  Re- 

Auctioneer: Auctions,  4-6;  Mun.  Corp.,  288- 

plevin.  27-35. 

291. 

of  witness:  Contempt,  19-21. 

warranty  by:  Bales,  181. 

of  jurors:  Crim.  L.,  1114, 

memorandum  of:  Stat,  of  Fr.,  6. 

Attempt  to  commit  arson:  Crim.  L.,  302. 

Auctions.    1,  p.  166. 

in  general,  see  Assaults  with  intent. 

Auditor  of  county :  See  County  Auditor. 

Attorney  General,  p.  154. 

Auditor  of  state :  State,  6,  7 ;  Mandamus,  16. 

Attorneys. 

Authority  of  agent :  Agency,  11-20,  85-97. 

I.  Authority  of;  how  far  client  bound 

to  make  presentment:  Bills  ifc  N.,  225- 

by  acts  of.    I,  p.  154. 

228. 

II.  Duties  and  liabilities  of.    I,  p.  158. 

of  attorney,  see  Attorney, 

JIT.  Compensation. 

Avoidance:  Plead.,  519-523. 

a.  Contract  for ;  who  liable  for.     I, 

Award :  See  Arbitration. 

p.  160. 

Baggage:  Carriers,  172-181. 

b.  Champerty;  contingent    fee.    I, 

Bail,  right  to:  Const.  L.,  75,  76;  Crim.  L,, 

p.  161. 

1360-1415. 
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Bail  on  change  of  venue:  Crini.  L.»  77ft-781. 

meaning  of  term:  Words  &  Phr.,  7. 

Bail  bond,  forfeiture  of :  Appeal »  23. 

action  upon :  Venue,  9. 

Bailiffs:  Mun.  Corp.,  965.  966. 

compensation  of:  Officers,  213. 

Bailment. 

I.  When  arises ;  kinds  of.     I,  p.  167. 
U.  Rights  of  bailee.     I,  p.  168. 

III.  Compensation  and  lien.    I,  p.  169. 

IV.  Liability  of  bailee  for  negligence  or 

conversion.    I,  p.  169. 
Ballots,  form  of:  Elections,  18-32. 

canvassing:  Elections,  23-25. 

at  election  on  railroad  tax :  Railr. ,  18, 19. 

Banks.    I,  p.  173. 

liability  of  stockholders  in:  Corp.,  174, 


175. 


assessment  of:  Tax.,  146-157. 

neglect  of  in  protesting  note:  Negl.,  32, 

155. 

appointment  of  receivers  of:  Receivers,  8. 

Bank-book  constituting  an  admission:  Ev., 
162. 

Bank  note,  meaning  of  term:  Words  & 
Phr.,  8. 

Bankrupt  law  as  affecting  obligation  of  con- 
tracts: Const.  L,,  104-106,  259. 

Bankrupt,  conveyance  by:  Convey.,  184. 

BANKRUPTCfY. 

I.  Jurisdiction.    I,  p.  170. 
II.  Suits  by  or  against  assignee.  I,  p.  171. 

III.  Effect  on  existing  liens,  prior  convey- 

ances, etc.     I,  p.  171. 

IV.  Discharge.    I,  p.  172. 

effect  of  upon  lien  of  judgment :  Judgts. , 

518. 
Bastabdt.    I,  p.  175. 
Battery :  See  Assault  and  Battery. 
Bed  of  a  river,  meaning  of  term :  Words  <fe 

Phr.,  9. 
Belligerents:    (:k>ntracts,  286,  287;  Convey., 

1,2. 
Bench  warrant:  Crim.  L.,  794. 
Benevolent  societies,  taxation  of:  Tax.,  71. 
Bets :  Contracts,  333-353. 

by  juror :  New  Tr.,  41. 

Betting:  Ci'im.  L..  670-682. 

Beyond  seas,  meaning  of  term:  Words  & 

Phr.,  10. 
Bible  in  schools:    Const.  L.,  100;   Schools, 

132. 
Bid:  Contracts,  64, 


Bid  at  sheriff*s  salo:  Execu.,  247-253. 

at  tax  sale:  Tax.,  467-470. 

for  erection  of  school-house :  Schools,  183. 

Bigamy:  Crim.  L.,  629-642. 
Bill  of  sale:  Alt.  of  Inst.,  83. 

as  security :  Sales,  7,  8. 

recording :  Sales,  93-104. 

Bill  of  review :  Appeal,  1135. 

Bill  of  exchange  transfers  fund:  Assignt., 

56-61. 
Bill  of  lading:  Carr.,  45-56. 

as  evidence  of  condition:  Carr.,  7-10. 

Bill  of  exceptions :  See  Exceptions. 
Bill  of  particulars:  Plead.,  38-40. 

BlU£  AND  NOTBS. 

I.  Form,  requisites,  construction,  nego- 
tiability. 

a.  Negotiability  of  different  classes 

of  instruments.     I,  p.  177. 

b.  Certainty.    I,  p.  179. 

c.  Execution  and  delivery.    I,  p. 

180. 

d.  Construction.    I,  p.  180. 

e.  Illegality.    I,  p.  181. 
n.  Consideration.    I,  p.  182. 

III.  Negotiation   and    transfer;    accept- 
ance. 

a.  Method  of  transfer.    I,  p.  184. 

b.  Time  of  transfer.    I,  p.  186. 

c.  Pleading  and  evidence.  I,  p.  186. 
rV.  Maturity. 

a.  Days  of  grace.    I,  p.  187. 

b.  When  payable.    I,  p.  188. 

V.  Presentment  for  acceptance  or  pay- 
ment, demand,  notice,  protest.    I, 
p.  189. 
VI.  Liability  of  the  parties. 

a.  Maker.    I,  p.  194. 

b.  Indorser.    I,  p.  195. 

c.  One  who  transfers  without  in- 

dorsement.   I,  p.  197. 

d.  Acceptor.    I,  p.  198. 

e.  Drawer.    I,  p.  198. 
Vn.  Rights  of  the  transferee. 

a.  Under  what  circumstances  pro- 

tected   against   equities   and 
defenses.    I,  p.  199. 

b.  Against  what  equities  and  de- 

fenses protected.  I,  p. 
203. 

aa.  If  an  innocent  purchaser. 

bb.  If  not  an  innocent  pur- 
chaser. 
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BiLi£  AND  Notes — continued. 
Vin.  Defenses   as   between   the  original 
parties. 

a.  Forgery,  fraud,  want  of  consid- 

eration, illegality,  etc.    I,  p. 
206. 

b.  Payment,  etc.    I,  p.  207. 
IX.  Action  upon.    I,  p.  209. 

negotiability:  CJonst.  L.,  112-114. 

damages  for  conversion  of:  Dam.,  201- 

203. 

parol  evidence  to  vary :  Ev.,  705-722. 

indebtedness  evidenced  by :  (Garnish- 
ment, 64r-71. 

power  of  partner  to  execute  for  firm: 


Partnership,  63-70. 

—  in  payment:  Pay.  &  Disch.,  83-66. 


Blanks,  filling:  Bills  &  N.,  394;  Convey.,  56- 

65. 
BoABD  OF  Health.    I,  p.  210. 

of  city:  Mun.  Corp.,  272. 

Board  of  commissioners  of   pharmacy :   See 

Pharmacists. 
Board  of  equalization  of  taxes:   Tax.,  208- 

227. 

in  city:  Mun.  Corp.,  509,  510. 

control  of  action  of:  Certiorari,  23-25. 

Board  of  supervisors,  proceedings  of :  Mun. 

Corp.,  92^936. 
power  of  as  to  compensation  of  officers : 

Officers,  150-160. 
power  of  as  to  highways :   Highways, 

60-78. 

allowance  by,  of  claims  for  support  of 


poor  persons :  Poor,  85-42. 

Boards,  individual  action  of  members  of: 
Mun.  Corp.,  75,  76. 

Boarder:  Innkeepers,  3. 

Boats  and  vessels,  actions  by  or  against :  Ac- 
tions, 86-96;  Parties,  9,  10. 

Bonds.    I,  p.  211. 

official :  Officers,  15-69. 

of  guardian :  Guardianship,  6-11,  45-49, 

89-94. 

of  executor  or  administrator:   Est.  of 


Dec.,  469-472. 

—  in  attachment  proceedings :  Attach, ,  74- 
86,  167-197,  237-241,  250-256. 

—  stay:  Execu., 42-44,  47-51. 

—  indemnifying:  Execu.,  102-124. 

—  delivery:  Execu.,  131. 

—  in  proceedings  for  establishment  of  high- 


Bonds  on  granting  of  temporary  injunction : 

In  June,  153-171. 
on  appeal  or  writ  of  error  in  justice's 

court:  J.  P..  196-200,  293. 
supei'sedeas,  on  appeal  to  supreme  court : 


Appeal,  629-646. 

—  in  certiorari  proceedings:  Certiorari,  57. 

—  bail:  Crim.  L.,  1360-1415. 

—  to  keep  the  peace:  Crim.  L.,  738-746. 

—  of  contractor  for   erection    of   school- 
house:  Schools,  181. 

—  for  performance  of    contract,    actions 


upon:  Contracts,  189,  190. 

—  parties  in  actions  on :  Parties,  79-92. 

—  pleading  breach  of:  Plead.,  9-97,  115. 

—  damages  for  breach:  Dam.,  126-128. 

—  liability  for  negligence  in  approving : 
Officers,  113-121. 

—  municipal:  Bills  &  N.,  6-9;  Mun.  Corp., 
111-140. 

conversion  of:  Dam.,  204. 


—  county:  Mun.  Coi-p.,  897-902. 

—  school,  apportionment  among  districts 
on  division :  Schools,  19. 

—  railroad :  Bills  &  N.,  14. 
for  conveyance,  see  Vendors. 


Books  of  account,  admissions  in:  Ev.,  191. 

entries  in  as  evidence:  Ev.,  802-328. 

by  person  deceased :  Ev.,  298. 

Books  of  science  as  evidence:  Ev.,  329-334. 
Boundary  line,  mistake  as  to:  Real  Prop., 

63-74. 
Boundaries  of  state :  State,  3-5. 
of  cities  and  towns,  change  of:  Mun. 

Corp.,  244-253. 

of  school  districts :  Schools,  6-8. 

in  survey  or  grant:  Convey.,  242-252; 


way:  Highways,  18,  19. 


Pub.  Lands,  2,  3;  Real  Prop.,  197-214. 

Bounty.    I,  p.  213. 

Breach  of  Promise.    I,  p.  213. 

:  Contracts,  561. 

Breach  of  contract:  Dam.,  26-29,  145-167; 
Equity,  56,  57;  Vendors,  66-116. 

Breach  of  covenant:  Convey.,  274r-315. 

Breach  of  warranty :  Sales,  196-227. 

Breaking  and  entering:  Crim.  L.,  278-298. 

Bribery:  Elections,  41-45;  Crim.  L.,  558,  559. 

Bridges :  Mun.  Corp.,  31-34, 452-6 ;  Waters,  37. 

in  highway,  where  to  be  located ;  width ; 

control  over:  Highways,  44-46,  121,  130. 

liability  of  county  for  injuries  from  de- 
fects in:  Mun.  Corp.,  903-926. 

railroad,  assessment  of:  Tax.,  172-174. 
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Building  association,  interest  on  premium: 

Interest,  70,  71. 
Buildings,  removal:  Real  Prop.,  4. 
Bull,  running  at  large,  damages  from :  Dam. , 

197. 
Burden  of  proof:  Ev.,  816-830;  Agency,  179; 

Ait.  of  Inst.,  41-44 ;  Attach.,  2W,  265 ;  Carr., 

11,68,  69;  Chat.   Mortg..  97;   Mortg.,   17; 

Notice,  184-141 ;  Replevin,  18-15 ;  Trusts,  49. 

as  to  appearance:  Att'y,  49. 

of  waiver  of  notice :  Bills  &  N. ,  350. 

as  to  bona  fides :  BUls  &  N.,  367-376. 

-—  of  alteration:  Bills  &  N.,  898. 

as  to  insanity :  CJontracts,  171-174 ;  Crim. 

L.,  22-24. 

as  to  capacity :  Contracts,  180. 

as  to  time  of  performance :  Contracts, 


446. 


as  to  breach  of  conditions:  Contracts, 


482. 


—  as  to  excuse  for  non-performance :  Con- 
tracts, 321. 

—  as  to  consideration :  Convey.,  117. 

—  of  seizin:  Convey.,  306-808. 

—  as  to  incumbrances:  Convey.,  309. 

—  of  self-defense:  Crim.  L.,  87-89. 

—  in  criminal  cases:    Crim.  L.,  1594-1611. 

—  in  action  for  reformation  of  contract : 


Equity,  85,  86. 

—  as  to  fraud:  Fraud.  Con  v.,  204-206. 

—  of  usury :  Interest,  155,  156. 

—  as  to  contributory  negligence:    Negl., 
97-109. 

—  as  to  signature:  Plead.,  542-546. 

—  as  affecting  opening  and  closing:  Prac, 
84-89. 

—  in  case  of  injuries  to  stock  on  right  of 
way:  Raik.,  860,361. 

—  of  fraud  at  tax  sale:  Tax.,  518,  519. 

—  as  to  forfeiture  of  title  bond :  Vendors, 


166. 
Burglary:  Crim.  L.,  278-298. 
Burglarious  tools,   possession  of:  Crim.  L., 

296. 
Business,  sale  of :  Contracts,  856-364. 
By-laws:  Coi-p.,  74. 
Calendar  of  judge :  Courts,  191-196. 
Cancellation:  Convey.,  100,  101:  Equity,  45- 

50;  Mortg.,  274-270. 
Canvassers,  canvass  of  votes  by :  Elections,  46. 
Capacity  of  parties :  Contracts,  144-180. 
Capital  punishment  for  murder:  Crim.  L., 

179. 


Carelessness,  meaning  of  term:  Words    & 

Phr.,  11. 
Carlisle  life  tables:  Dam.,  214r-220;  Ev.,  88. 
Carriers. 

I.  Carriers  of  goods. 

a.  Contract;    duty  to   receive    and 

transport.     I,  p.  214. 

b.  Liability  for  loss  or  damage.    I, 

p.  217. 

c.  Delivery.    I,  p.  221. 

d.  Compensation  and  lien.    I,  p.  222. 
U.  Carriers  of  passengers. 

a.  Who  are  passengers  r  regulations ; 

expulsion.    I,  p.  223. 

b.  Liability.    I,  p.  226. 

c.  Passenger's  baggage.    I,  p.  229. 
damages  in  actions  against:  Damages, 

164. 

delivery  to :  Sales,  54-68. 

embezzlement  by:  Crim.  L.,  395. 


Carrying  concealed  weapons :  Crim.  L.,  277. 

Cattle :  See  Animals. 

Cattle-guards:  Railr.,  3ia-380. 

failure  to  erect:  Dam.,  189,  140. 

Caveat  emptor :  Sales,  188,  189. 

Cemeteries:  Tax.,  70. 

Certificate  of  jurat:  Affid.,  2-7. 

of  acknowledgment:  Ackgt.,  4r-21,  81. 

of  question  involved :  Appeal,  91-141. 

of  finding  of  facts:  Appeal,  228-225. 

of  clerk  to  transcript:  Appeal,  709-719. 

for  trial  de  novo :  Appeal,  1054r-1081. 

of  bankrupt's  discharge:  Bankr.,  23-88. 

of  deposit:  Bills  &  N.,  3,  5. 

of  protest:  Bills  &  N.,  204,  238-240. 

of  election :  Elections,  38,  89. 

of  judge  as  to  proceedings  on  the  trial : 

Excep.,  121-123. 

of  purchase  at  sherifiTs  sale ;  assign- 
ment: Execu.,  850-856. 

of  lands  under  grants:  Pub.  Lands,  98- 


102. 

of  teacher:  Schools,  108,  109. 

of  purchase  at  tax  sale:  Tax.,  529-541. 

580-582. 
Certiorari. 

I.  When  the  writ  will   be  granted.    I, 

p.  280. 
IL  Parties.     I,  p.  282. 
III.  Procedure.    I,  p.  288. 

in  proceedings  to  establish  highways: 

Highways,  91-94. 
to  board  of  equalization:  Tax.,  28^240. 
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Challenges  to  jurors  in  civil  cases:  Prac,  64- 
77. 

in  criminal  cases:  Crim.  L.,  1115-1135, 

1141-1143. 

Champerty :  Assignt.,  83 ;  Att'y,  94-102 ;  Con- 
tracts, 824-831. 

Change  of  venue:  See  Venue,  Change  of. 

Cliaracter:  Breach  of  Pr.,  6,  7,  11;  Slander 
&  L.,  88-91. 

evidence  of:  Ev.,  78-80. 

as  affecting  credibility  of  witness:  Ev., 

1188-1140,  1150-1155. 

in  criminal  cases:  Crim.  L.,  90-92, 1559- 


1578. 

in  prosecutions  for  seduction:  Crim.  L., 

574-588. 

Charge  to  the  jury :  See  Instructions. 

Charitable  uses :  Convey.,  29-81;  Trusts,  54- 
56. 

Charitable  societies:  Tax.,  71. 

Charter:  Corp.,  19,  201,  202. 

of  mutual  insurance  company:  Insur- 
ance, 14-18,  239,  240. 

of  cities  and  towns:  Mun.  Corp.,  254- 


857,  774-778. 
Chastity  in  cases  of  seduction :  Crim.  L.,  574- 

588;  Crim.  Con.,  8;  Seduction,  9-12. 

burden  of  proof  of:  Crim.  L.,  1606. 

charge  of  want  of:  Slander  &  L.,  14- 

19. 
Chattel  Mobtgages. 

I.  Execution  and  delivery.    I,  p.  284. 

n.  Subject-matter;    description;    future 
acquisitions.    I,  p.  235. 

III.  Validity,  as  to  third  persons.    I,  p.  239. 

IV.  Rights  of  parties. 

a.  Nature  of  respective  interests.    I, 

p.  242. 

b.  Priority  of  lien.    I,  p.  244 
V.  Foreclosure.     I,  p.  246. 

of  fixtures :  Fixtures,  14,  15. 

selling  property  cx)vered  by:  Crim.  L., 

456-460. 

mortgagee's  interest  under :  Garnish- 
ment, 49-56. 

restraining  enforcement  of:  Injunc,  79. 

pleading  usury  in  foreclosure :  Interest, 

152. 

priority :  Meoh.  Lien,  109. 

place  of  recording :  Record.  Acts,  17-19. 

who  protected  against  without  notice : 


Check,  presentment:  BiUs  &  N.,  845. 

signing  by  agents :  Agency,  80. 

Child :  See  Parent  and  Child. 

resemblance    of   to  father:    Evidence, 

813-815. 
contributory  negligence  of:  Negl.,  165- 

169. 


siibsequent  birth  of:  Wills,  16-18. 

Children,  custody  of:  Divorce,  84,  92,  95,  99. 

adopted,  inheritance  by :  Est.  of  Dec, 

430-432. 
illegitimate,    inheritance    by :    Est.    of 


Dec.,  438-438. 

meaning  of  term :  Words  &  Phr.,  12. 


Church:  Tax.,  65-69;  Trusts,  57-68. 

expulsion  from:  Corp.,  141,  142. 

reinstating  member :  Mandamus,  18. 

in  general,  see  Associations. 

Circuit  court :  Courts,  18-59. 

Cities  and  towns:  See  Municipal  Coqwra- 
tions. 

oflScers  of:  Mun.  Corp.,  754-773. 

not  included  in  road  districts :  High- 
ways, 152. 

ordinances  of,  proof:  Ev.,  568,  569. 

violation  of  ordinances  of:  Crim.  L.,  730- 


Reooi-d.  Acts,  119-129. 
Cheating:  Crim.  L.,  428-459. 


735. 
City  council,  certiorari  to:  Certiorari,  32-34. 

as  board  of  equalization:  Tax.,  223. 

City  marshal:  Mun.  Corp.,  765-770. 
City  solicitor:  Mun.  Corp.,  771. 
Citizenship  of  married  women :  Aliens,  17. 
as  ground  of  removal  of  cause  to  federal 

court:  Courts,  87-91. 
Civil  Rights.    I,  p.  247. 
Claim  on  public  land,  sale  of:  Pub.  Lands, 

18-23,  55. 
Claims  against  insolvents:  Assignt.,  138-141. 
against  estates  of  deceased  persons :  Est. 

of  Dec.,  151-217. 
against  county ;  presentation  and  allow- 
ance of:  Mun.  Corp.,  188-203,  825-831. 
Clear  days,  meaning  of  term :  Words  &  Phr., 

13. 
Clerk,  sales  of  liquor  by:  Intox.  Liq.,  135, 

136. 
Clerk   of    court;    mistakes   of,    correction: 

Judgts.,  226-229. 

compensation  of:  Officers,  182-189. 

deputy,  acknowledgment  before: 

,      Ackgt.,  23. 

1  C^er^  of  township:  See  Township  Clerk. 

1  rjQftl  mines:  See  Mining. 
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Code,  parts  construed  together:  Stat.,  58. 
effect  of   as   repealing   previous  acts : 

Stat,  140-144. 
Co-employees,  effect  of  negligence  of :  Railr., 

567-600. 
Cohabitation:  Marriage,  4,  5. 
Collateral  security:  Bills  &  N.,  115,  116,  331- 

385,444. 

shares  of  stock  as:  Corp.,  195. 

effect  of  taking :   Mech.  Lien,  153-165 ; 

Pay.  &  Disch.,  57,  58:  Suretyship,   86-90. 
Collateral  securities :  Pledge,  7-9. 
Collateral  attack:  Judgts.,  231-342. 
Collection  of  taxes:  Tax.,  283-331. 
Collector  of  taxes:  Tax.,  284. 

township:  Mun.  Corp.,  983,  984. 

cancellation  of  stamps  by :  Stamps,  7-11. 

Color  of  title:  Real  Prop.,  35-42,  180-185. 
Colored  persons:  Carriers,  131 ;  Civil  Rights, 

1 ;  Const.  L.,  88,  89 ;  Schools,  5,  133,  134. 
Commencement  of    action,   what   deemed: 

Actions,  63-65. 
Ck>mmeroe,  regulation  of:  Const.  L.,  218. 
Commission  merchant:  Agency,  182;  Bailm., 

39,40. 
(Commission  to  take  deposition:  £v.,  934- 

942. 
Commissioners  to  establish  highway :  High- 
ways, 20-26. 
Commissions    on    sales:     Contracts,     579; 

Dam.,  156. 
Common  Law.    I,  p.  247. 

as  to  crimes:  Crim.  L.,  1-3. 

Compensation:  Agency,   181-192;  Att'y,  85- 

140;  Bailm.,  23-32. 
for  propert}'  taken  for  public  use :  Const. 

L.,  199-209. 

of  officers  of  corporation:  Corp.,  114. 

of  executor  or  administrator:   Est.   of 

Dec,  446. 

of  guardian :  Guardianship,  87,  88. 

of  officers:  Officers,  158-225. 

of  officers  of  city:  Mun.  Corp.,  772,  773. 

of  partner:  Partnership,  177-180. 

of  receiver :  Receivers,  53-56. 

of  trustee:  Trusts,  120,  121. 


Competency  of  witnesses:  Ev.,  993-1117, 

of  testimony:  Ev.,  1118-1126. 

Composition  with  creditors:  Contracts,  251. 

Compound  offenses,  how  charged  in  indict- 
ment: Crim.  L.,  982-989. 

Compounding  felony:  Contracts,  279,  354, 
355;  Crim.  L.,  542-546. 


Compromise:    Att*y,    10-14;    Judgts.,    281; 

Pay.  &  Disch..  82-84,  87-90;  TrusU,  70. 
as  consideration :    Bills   &   N. ,    94-97 ; 

Contracte,  239-250. 

by  administrator :  Est.  of  Dec.,  73. 

proposal  for,  not  admission:  Ev,,  185- 


188. 

offer  of:  Judgts.,  112-115. 

by  county:  Mun.  Corp.,  812. 

Conclusions  of  law:  Plead.,  49-57. 
Condemnation  of  right  of  way :  See  Right  of 

Way. 
of  property  for  mill-dams :  Waters,  50- 

66. 
Conditional  sales,  ]:ecording:  Sales,  105-118. 
Conditions:    Contracts,    451-482;    Convey., 

164-183 ;  Gifts,  2. 

of  signing  as  surety :  Suretyship,  16-18. 

Confederates,  liability  of  each  for  acts  of: 

Crim.  L..  120-126. 
Confession  of  judgment:  Judgts.,  68-115. 

usurious:  Interest,  83-86. 

Confession  and  avoidance:  Plead.,  519-528. 
Confessions:  Crim.  L.,  1488-1507;  Ev.,  193. 
Confidential  relations:  Equity,  123-136. 
Conflict  of  Law&    I,  p.  348. 
:  Chat.  Mortg.,  104,  105;   Interest,  14, 


38. 


as  to  usury :  Interest,  143,  149. 


Confusion  of  goods:  Bailm.,  43-45;  Chat. 
Mortg.,  144;  Tenants  in  Com.,  33;  Tres- 
pass, 30. 

Congressional  land  grants:  Pub.  Lands,  66- 
114. 

Consent  as  conferring  jurisdiction:  Juried., 
31-41. 

Consideration:  Bills  &  N.,  76-100,  800,  423, 
433;  Chat.  Mortg.,  106, 107;  Contracts,  198- 
385,  496,  698,  607-609;  Convey.,  106-109, 
337-343;  Guaranty,  34r-39;  Mortg.,  18-34, 
265,  266;  Plead.,  107-109,  513-515;  Sales, 
13-16;  Trusts,  4;  Vendors,  13. 

inadequacy  of:  Fraud.  Con  v.,  380-385. 

purchaser  for :  Record.  Acts,  89-139. 

adequacy  of:  Spec.  Perf.,  38-31. 

for  becoming  surety :  Suretysliip,  2-4. 

for  extension  of  time  to  surety :  Surety- 
ship, 62-65. 

Consolidation  of  actions :  Appeal,  83. 

of  causes  of  action:  Plead.,  403-407. 

Conspiracy.    I,  p.  349. 

:Crim.  L.,  463-476. 

to  prosecute:  Mai.  Pros.,  8-10. 
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Conspirators,  acts  or  declarations  of  as  evi- 
dence: Grim.  L.,  1479-1484. 

declarations  of:  Ev.,  258-266. 

Constable,  township  officer:  Man.  Corp.,  086, 
987. 

liability  of  for  levy,  etc. :  Officers,  124- 

132. 

compensation  of:  Officers,  228. 

COMBTITUTIONAL  LaW. 

I.  Provisions  for  protection  of    persons 
and  property. 

a.  Due  process  of  law.    I,  p.  250. 

b.  Trial  by  jury.    I,  p.  252. 

a  Procedure  in  criminal  prosecu- 
tions.   I,  p.  254. 

d.  Equality  of  rights.    I,  p.  256. 

e.  Establishment    of   religion.     I, 

p.  257. 

f.  Ex  poet  facto  laws.    I,  p.  257. 

g.  Obligation  of  contracts;  vested 

rights;   reti'oactive  laws.     I, 
p.  257. 
.    h.  Taking  private  property  for  pub- 
lic use.    I,  p.  262. 
i.  Police  power.    I,  p.  265. 
j.  Taxation.    I,  p.  266. 
IL  The  elective  franchise.    I,  p.  268. 

III.  Powers  of  federal  and  state  govern- 

ments.   I,  p.  268. 

IV.  Division  of  power  among   respective 

departments. 

a.  Executive  department.    I,  p.  270. 

b.  Legislative  department.  I,  p.  271. 
0.  Judicial    department;  declaring 

statutes    unconstitutional;  ef- 
fect.    I,  p.  276. 
V.  Amendments.    I,  p.  279. 
Construction:  Bills  &  N.,  47-59;  Contracts, 

877-441. 
Convey.,  15^163,  254. 

—  of  guaranty :  Guaranty,  20-23. 

of  written  instruments:   Instructions, 

198-213. 

of  instructions :  Instructions,  214-240. 

of  insurance  policy :  Insurance,  35,  250. 

of  judgment:  Judgts.,  137-142. 

of  pleadings:  Plead.,  4,  5. 

of  amendments:  Plead.,  359-371. 

of  contract  of  sale :  Sales,  4. 

of  warranty :  Sales,  219-221. 

of  statutes:  Stat.,  15-100;  Tax.,  542. 

of  contract  to  convey :  Vendors,  22-25. 

of  wills:  Wills,  68,  82-102. 


Contempt.    I,  p.  279. 

:  Const.  L. ,  22-25 ;  Execu. ,  38-35 ;  Habeas 

Corpus,  15-17;  Replevin,  124. 

imprisonment  for:  Const.  L.,  46. 

party  in,  cannot  file  pleading:  Default, 

25-27. 
in  refusal  to  give  affidavit:  Ev.,  913- 


915. 
Contesting  election :  Elections,  47. 
Contingent  fee:  Att'y,  62,  94-102. 

CONTINUANCBS.      I,  p.  282. 

in  justice's  court:  J.  P.,  107,  108. 

of  mandamus  proceedings :  Mandamus, 

77.  78. 
on  account  of  amendment:  Plead.,  284- 

287. 

change  of  venue  after:  Venue,  70-72. 

Continuing    offenses:    Crim.    L.,   991,    992, 

1037-1040. 
Continuing  damages :  Dam..  75-83. 
Contracts. 

I.  Form.    I,  p.  287. 
II.  Execution  and  delivery. 

a.  Signature.    I,  p.  288. 

b.  Date.    I,  p.  288. 

c.  Certainty  of  terms.    I,  p.  288. 

d.  Delivery.     I,  p.  289. 

III.  Mutuality  and  assent. 

a.  Mutuality.     I,  p.  289. 

b.  Assent.    I,  p.  289. 

c.  Acceptance  without  signature. 

I,  p.  291. 

d.  Public  advertisements,  reward, 

bids,  bounty.    I,  p.  291. 

e.  Ratification.    I,  p.  292. 

IV.  Implied  contracts. 

a.  Acceptance  of  services  or  bene- 

fits.    I,  p.  293. 

b.  Services  beyond  contract  or  un- 

der abandoned  or  broken  con- 
tract.   I,  p.  295. 
V.  Fraud,    mistake,    undue   influence, 
and  duress  as  affecting  assent.    I, 
p.  296. 
VI.  Capacity  pf  parties. 

a.  Infancy.    I,  p.  298. 

b.  Insanity  and  mental  weakness. 

I,  p.  299. 

c.  Intoxication.    I,  p.  300. 

d.  Burden  of  proof  as  to  capacity. 

I,  p.  301. 
VII.  Who  may  sue;  privity.    I,  p.  301. 
Vni.  Considerations.    I,  p.  302. 


1038 


INDEX. 


References  are  to  titles  and  sections. 


Contracts — continued. 

Contracts  to  convey,  enforcement  of:   See 

IX.  Illegality. 

Spec  Perf . 

a.  Between  belligerents.    I,  p.  808. 

place  of  performance:  Venue,  15-24. 

b.  In  violation  of  law.    I,  p.  308. 

Contribution:  Equity,  256,  257;  Mortg.,  175- 

c.  Against  public  policy.  I,  p.  811. 

178;  Pay.  &  Disch.,  101;  Suretyship,  14^ 

d.  Effect  of  illegality.    I,  p.  814. 

150;  Tenants  in  Com.,  5. 

X.  Construction.    I,  p.  315. 

to  damage:  Dam.,  84-90. 

XT.  Performance;  breach. 

Contributory    negligence:    Carr.,     158-168; 

a.  Time  of  performance.  I,  p.  820. 

Mun.  Corp.,  917,  918;  Negl.,  78-183;  Raihr., 

b.  Conditions  and  stipulations  re- , 

601-639,  672-706. 

quired  to  be  performed.    I, 

Conversations:  E v.,  874-876. 

p.  321. 

Conversion.    I,  p.  886. 

c.  Waiver  or  alteration  of  condi- 

 :  Attach.,  68, 132;  BaUm.,  88-45;  Bills  & 

tions  or  stipulations.  I,  p.  323. 

N.,  122;  Officers,  118;  Tenants  in  Com.,  19; 

d.  Acceptance  of  performance.    I, 

Trespass,  14,  15. 

p.  825. 

allegation  of  damages  from:  Dam.,  38. 

e.  Excuses   for  non-performance. 

measure  of  liability  for:  Dam.,  198-204. 

I,  p.  328. 

usury  cannot  be  pleaded  in  case  of;  In- 

f. Demand;  tender;  offer  to  per- 

terest, 95. 

form.     I,  p.  327. 

allegations  of:  Plead.,  105. 

g.  Part  performance.    I,  p.  828. 

CONVKYANCES. 

h.  Manner  and  sufficiency  of  per- 

I. Execution  and  delivery. 

formance.    I,  p.  329. 

a.  Competency  of  parties;  grantor 

i.  Breach.    I,  p.  330. 

and  grantee.     I,  p.  386. 

XII.  Rescission;    uioilifieation ;  substitu- 

b. Effect  of  fraud,  mistake,  undue 

tion;  release. 

influence  or  duress.    I,  p.  338. 

a.  Rescission.     I,  p.  332. 

c.  Execution,  date,  filling  blanks. 

b.  Modification.    I,  p.  334. 

I,  p.  340. 

c.  Substitution ;  merger ;  novation. 

d.  Seal.    I,  p.  841. 

I,  p.  335. 

e.  Delivery ;  escrow.    I,  p.  841, 

d.  Release  and  discharge.  I,  p.  335. 

f.  Ratification.    I,  p.  343. 

breach  of:  Dam.,  145-167;  Ple^id.,  98. 

g.  Cancellation.    I,  p.  344. 

estoppel  by :  Estop. ,  93-98. 

h.  Illegality  in  execution.   I,  p.  844. 

parol  evidence  to  vary:  Ev.,  667-805. 

n.  Consideration.    I,  p.  344. 

of  insurance,  see  Insurance. 

in.  Form,  construction  and  effect 

effect  of  usury  upon :  Interest,  76-86. 

a.  Form.     I,  p.  847. 

effect  of  statute  of  frauds  upon :  Stat,  of 

b.  Construction.    I,  p.  848. 

Fr.,  1,  2. 

c.  Conditions  and  limitations.      I, 

by  agents:  Agency,  98-125. 

p.  849. 

of  carriers:  Carr.,  72-79,  157. 

d.  Effect    I,  p.  850. 

obligation  of:  Const.  L.,  104-177. 

rV.  Description.    I,  p.  858. 

implied:  Corp.,  75, 118. 

V.  Covenants. 

of  married  women:  Husb.  &  W.,  83- 

a.  Object  and  effect.    I,  p.  866. 

47. 

b.  Breach.    I,  p.  857. 

for  illegal  sale  of  liquoi*s:  Intox.  Liq., 

c.  Measure  of  damages.    I,  p.  360. 

215-240. 

d.  Covenants    running   with     the 

: time  for  action  upon:  Lim.  of  Ac,  23^ 

land.    I,  p.  862. 

259. 

e.  Who  liable    on  covenants.      I, 

by  public  corporations:  Mun.  Corp.,  59- 

p.  868. 

95. 

reformation  of:  Equity,  64-98. 

of  school  directors :  Schools,  65-72. 

mistaken  description:  Equity,  143-150. 

for  erection  of  school-houses :  Schools, 

law  applicable  to:   Confl.  of  L.,  1,  2. 

181. 

by  corporation:  Corp.,  76-79,  136,  137. 
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Conveyances,  release  of  dower:  Est.  of  Dec, 

306-811. 
parol  evidence  to  vary:  Ev.,  694-704, 

789-7M. 

of  homest-ead:  Homestead,  97-144. 

by  oo-tenant :  Tenants  in  Com.,  14-17. 

by  trustee:  Trusts,  167. 

by  partner :  Partnei-ship,  79,  80. 

by  wife:  Husb.  &  W.,  125-136. 

—  recitals  in :  Notice,  56-67. 

of  interest  in  party  wall :  Party  Walls,  4. 

when  deemed  mortgage:  Mortg.,  46-91. 

subject  to  mortgage:  Mortg.,  175-214. 

—  merge  contract:  Vendors,  10,  11. 

voluntary:  Fraud.  Con  v.,  115-188. 

fraudulent,    see    Fraudulent    Convey- 
ances. 

before  marriage:  Husb.  &  W.,  31,  33. 

between  husband  and  wife :  Husb.   & 

W.,  48-51. 
Conviction,  former:  Crim.  L.,  1338-1859. 

of  felony :  Divorce,  22-24. 

Copy,  service  by  leaving:     Orig.  Not.,  87- 

108. 
Copy  of  instrument,  setting  out:  Plead.,  707- 

712,  769-795. 

when  admissible:  Ev.,  615-622. 

by  letter-press:  Ev.,  653. 

Copies  of  books  of  ac<*ount  not  admissible : 

Ev.,  816, 817. 

of  records  certified:  Ev.,  593-596. 

Corners,  re-establishment    of:    Real  Prop., 

197-214. 
Coroner,  inquest  by:  Mun.  Corp.,  968. 
duties  of:  Mun.  Corp.,  969-974. 

CORFORATIOMS. 

I.  Nature;  charter;  organization. 

a.  Kinds  of.     I,  p.  364. 

b.  Charter,  organization,  etc.    I,  p. 

864. 

c.  Corporate  name.    I,  p.  365. 

d.  Place  of  doing  business.    I,  p. 

366. 
n.  Stock. 

a.  Subscriptions.    I,  p.  366. 

b.  Transfer.    I,  p.  368. 

c.  A^essment.    I,  p.  368. 

d.  Attachment.    I,  p.  369. 
m.  Officers. 

a.  Election.    I,  p.  369. 

b.  Powere  and  acts.    I,  p.  369. 

c.  Liability.     I,  p.  372. 

d.  Compensation.    I,  p.  872. 


Corporations  —  continued. 
IV.  Corporate  acts  and  liabilities. 

a.  Powers.     I,  p.  873. 

b.  Acts  ultra  vires.    I,  p.  874. 

c.  Liabilities;  levy  upon  corporate 

property.    I,  p.  376. 
V.  Liability  of  stockholders.    I,  p.  376. 
VL  Renewal;  dissolution;   forfeiture.     I, 
p.  379. 

acknowledgment  by  officers  of:  Ackgt., 

34. 


—  state  as  stockholder  in:  Const.  L.,  278, 
274. 

—  embezzlement  by  officer  of:  Crim.  L., 
396. 

—  answer  of  as  garnishee :  Oamishment, 


90. 

—  service  upon  agent  of:  Orig.  Not.,  156- 
161. 

—  misnomer  of:  Parties,  11. 

—  proceedings  against :  Quo  Warranto,  9. 

—  taxation  of  property  and  stock  of:  Tax., 


148,  144. 

—  discrimination  against :  Const.  L.,  91,  92 

—  regulation  of  franchise:  Const.  L.,  116- 


^H% 


118. 

—  conveyances  by :  Convej'.,  25,  26. 

—  garnishment  of :  Garnishment,  17,  18. 

—  foreign,   condemning    right    of     way : 
Railr.,  131,  132. 

municipal,  see  Municipal  Corporations. 


Corpus  delicti:  Crim.  L.,  837,  1428. 
Corroboration  of  evidence  of  prosecutrix  in 

case  of  rape  or  seduction:  Crim.  L.,  220- 

223,  589-595. 

of  impeached  witness:  Er.,  1223-1228. 

of  confession:  Crim.  L.,  1503-1507. 

Costs. 

I.  Security  for.    I,  p.  380. 

IL  Taxation  of.    I,  p.  380. 

of  abstract:  Appeal.  726-728. 

of  argument :  Appeal,  878. 

in  case  of  remittitur :  Appeal,  969-972. 

in  bastardy  proceedings:  Bastardy,  1. 

on  change  of  venue:    Venue,  60,  115- 

121;  Crim.  L.,  779-782. 
on  preliminary  examination  taxed  to 


prosecuting  witness:  Crim.  L.,  822,  823. 

—  in  criminal  cases,  enforcement  of:  Crim. 
L.,  1836,  1729-1754. 

—  on  appeal  in  criminal  case:   Crim.  L., 
1707, 1708. 

^ in  divorce;  Divorce,  89-91. 
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Costs  of  administration:  Est.  of  Dec,  477. 

in  habeas  corpus :  Habeas  Corpus,  40. 

in  proceedings  to  condemn  property  for 

right  of  way:  Ruib-.,  264-368. 
on  appeal  in  proceedings  to  establish 


highway:  Highways.  116. 
—  in  case  of  usury:  Interest,  175-177. 
on  setting  aside  default  in  justice's  court : 


J.  P.,  129. 

—  on  appeal  from  justice's  court:    J.  P., 
266-272. 

—  in  pai-tition  proceedings :  Partition,  24, 


25. 

tender  of:  Tender,  36,  37. 

Co-tenants :  See  Tenants  in  Common. 

Counsel  for  criminal:  Crim.  L.,  1076, 1077. 

additional   for  prosecution:  Crim.   L., 

1078-1080. 

Counter-claim:  Plead.,  589-627. 

verification  of:  Plead.,  284. 

in  justice's  court:  J.  P.,  104. 

on  attachment  bond:  Attach.,  252-254. 

in  divorce  proceedings:  Divorce,  58. 

in  action  by  administrator :  Est.  of  Dec, 

112-117. 

limitation  of  action  as  to :  Lim.  of  Ac. , 

31-35. 

against  special  assessments  for  improve- 
ments: Mun.  Corp.,  587,  588. 

dismissal  of:  Prac,  282-289. 

in  actions  of  right:  Real  Prop.,  175. 

in  actions  to  recover  personal  property : 


Replevin,  77,  78. 
Counter-affidavits    for    change    of    venue: 

Venue,  94. 
Counterfeiting:  Crim.  L.,  506-517. 
Counterfeit    money,    having  in  possession: 

Crim.  L.,  502-506. 
Counties,  boundaries:  Const  L.,  825. 
change  of  county  seat :  Certiorari,  26 ; 

Mun.  Corp.,  780-802. 

powers  of:  Mun.  Corp.,  803-883. 

employment  of  attorney  by:  Att'y,  114- 


117. 

—  cannot  purchase  at  tax  sale:  Tax.,  466. 

—  indebtedness  of:  Mun.  Corp.,  884-902. 

—  board  of  supervisors  of:   Mun.   Corp., 
929-935. 

—  officers  of:  Mun.  Corp.,  936-974. 

—  liability  of  for  defective  bridges,  build- 


ings Or  ditches:  Mun.  Corp.,  903-928. 
—  rights  of  in  swamp  lands :  Pub.  Lands, 
162-185. 


Counties,  property  of:  Tax.,  54-57. 

County  attorney :  See  District  Attorney. 

County  auditor,  duties  and  liabilities :  Mun. 
Corp.,  952-956. 

compensation  of :  Officers,  216. 

negligence  of :  Officers,  122. 

establishment  of  highway  by :  High- 
ways, 56-59. 

correction  of  assessment  by:  Tax.,  188- 

194. 

allowance  of  tax  redemption  by:  Tax., 


55^-562. 

—  mandamus  against :  Mandamus,  17. 


County  superintendent  of  schools,  examina- 
tions by,  certificates,  etc. :  Schools,  108-110. 

salary:  Schools,  111. 

appeals  to:  Schools,  112-120. 

County  treasurer,  duties  and  liabilities:  Mun. 
Corp.,  937-951. 

compensation  of :  Officers,  215. 

entry  by,  of  property  omitted  from  as- 
sessment: Tax.,  196. 

duty  of,  to  bring  down  unpaid  taxes : 


Tax.,  202-207. 
County  board  of  equalization :  Tax.,  214-237. 
Coupons,  effect  of  judgment  upon:  Judgts., 

872-374. 
: statute   of   limitations   against:    Mun. 

Corp.,  148. 
Courts. 

I.  Jurisdiction  of  particular  courts. 

a.  Supreme  court  of  state.    I,  p.  884. 

b.  District  and  circuit  courts  of  state. 

I,  p.  885. 
c  Other  state  courts.    I,  p.  388. 
d.  Federal  courts.    I,  p.  888. 
U.  Organization ;  exercise  of  powear, 

a.  What    constitutes    court;    func- 

tions of  judge.    I,  p.  893. 

b.  Time  and  place  of  holding  court ; 

terms.    I,  p.  394. 

c.  Records.    I,  p.  396. 

d«  Rules;  assignment  of  causes.    I, 

p.  401. 
e.  Process.    I,  p.  402. 
superior  and  inferior;   Const.   L.,  400, 


401. 


of  limited  jurisdiction:  Jurisd.,   72-96. 


Covenants:  Convey.,  260-864. 

breach  of  by  assignee:  Contracts,  575. 

independent :  Contracts,  458,  454, 

limitation  of:  Convey.,  180. 

in  lease:  Landl.  &  T.,  20-28. 
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Covenants  in  mortgage:  Mortg.,  88-85,  105. 

breach  of:  Plead.,  99-101. 

Coverture:  Plead.,  484. 

as  defense  for  crime:  Crim.  L.,  7. 

Credibility  of  witness:  Ev.,  1127-1141. 
of   defendant   as  witness   in  criminal 

case:  Crim.  L.,  1445. 
of   interested   or   impeached   witness : 

Ev.,  1205-1228. 
cross-examination  to  test:    Ev.,   1818- 


1826. 

Credit,  injury  to:  Dam.,  24. 

estoppel  by  inducing :  Estoppel,  63-68. 

Creditor,  redemption  by:  Execu.,  427-480. 

who     protected    against   conveyances : 

Fraud.  Conv.,  146-169. 

Creditors,  assignment  for:  See  Assign- 
ment. 

preference  of:  Fraud.  Conv.,  29-40. 

Crime,  evidence  of  commission  of  in  civil 
case:  Ev.,  851-868. 

charge  of:  Slander  &  I*,  2-18. 

i?BIMINAL  CONYEBSATION.     I,  p.  402. 

Criminal  Law. 

L  What  acts  criminal. 

1.  In  general.    I,  p.  405. 

2.  Capacity  and  intent. 

a.  Infancy,    coverture,    insan- 

ity and  intoxication.      I, 
p.  405. 

b.  Intent;  ignorance   or   mis- 

take.   I,  p.  407. 

c.  Defense  of  person  or  prop- 

erty.   J,  p.  408. 

d.  Negligence  or  recklessness. 

I,  p.  418. 
8.  Degree  of  connection  with  the 
act;   principal  and  accessory; 
combination.    I,  p.  418. 
IL  Particular  classes  of  crimes. 

1.  Offenses  against  life  or  the  per- 
son. 

a.  Homicida    I,  p.  414. 

b.  Maiming;      disfiguring,     I, 

p.  418. 
c  Bape.    I,  p.  419. 

d.  Robbery.    I,  p.  421. 

e.  Assault ;  assault  and  battery ; 

assaults  with  intent  to 
commit  other  crimes ;  ma- 
licious threats;  carrying 
concealed  weapons.  I, 
p.  421. 
Voi*.  11-66 


Crimikal  Law— continued. 

n.  Particular  classes  of  crimes  —  con. 
2.  Offenses  against  property. 

a.  Burglary  and  other  break- 

ings and  enterings.  I, 
p.  423. 

b.  Arson  and  statutory  burn- 

ings.   I,  p.  425. 
c  Larceny.    I,  p.  425. 

d.  Compound     larcenies.       I, 

p.  430. 

e.  Embezzlement.    I,  p.  480. 

f.  Receiving   stcden   property. 

I,  p.  481. 

g.  Malicious  mischief;  trespass 

upon   land;     injuries   to 
animals.    I,  p.  482. 
8.  Cheating,  fraud  and  conspiracy. 

a.  Cheating  by  false  pretenses 

and  otherwise.    I,  p.  432. 

b.  Wrongful   disposal  or  con- 

version of  property;  sell- 
ing martgage<l  property. 
I,  p.  435. 

c.  Conspiracy.    I,  p.  435. 

4.  Forgery  and  counterfeiting.    I, 

p.  436. 

5.  Offenses  against  public  justice. 

a.  Perjury.    I,  p.  438. 

b.  Compounding   felonies.     I, 

p.  440. 

c.  Resisting  officers;    assisting 

prisoners  to  escape.  I, 
p.  440. 

d.  Wrongfully  acting  as  officer. 

I,  p.  441. 

6.  Offenses   against   right   of   suf- 

frage. 

a.  Bribery  of  electors.  I,  p.  441. 

b.  Illegal  voting.    I,  p.  441. 

7.  Offenses  against  chastity,  moral- 

ity and  decency. 

a.  Seduction.    I,  p.  441. 

b.  Enticing  away  female  child ; 

defilement.    I,  p.  444. 

c.  Adultery.    I,  p.  444. 

d.  Bigamy.    I,  p.  446. 

e.  Incest.     I,  p.  447. 

f .  Abortion.     I,  p.  447. 

g.  Exposing  child.    I,  p.  447^ 
b.  Prostitution  and  lewdness; 

keeping  or  leasing  houses 
of  ill-fame.    I,  p.  447. 
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(^IMINAL  Law  —  continued. 

II.  Particular  classes  of  crimes  —  con. 

7.  Offenses  against  chastity,  moral- 

ity and  decency  —  con. 
i.  Betting       and      gambling; 

keeping  gambling  house. 

I,  p.  448. 
j.  Lotteries.    I,  p.  449. 

8.  Nuisances,  includitig  obstruction 

of  highways  and  railways,  and 
keeping  disorderly  houses.  I, 
p.  449. 

9.  Misdemeanors  in  general.    I,  p. 

452. 

10.  Riots.    I,  p.  452. 

11.  Police  regulations.     I,  p.  452. 
in.  Procedure  in  courts  of  record. 

1.  What  deemed  a  criminal    pro- 

cedure.    I,  p.  458. 

2.  Prevention  of  crime ;  security  to 

keep  the  peace.    I,  p.  453. 

3.  Extent  of  jurisdiction. 

a.  Venue.     I,  p.  454. 

b.  (Change  of  venue.     I,  p.  454. 

4.  Limitation  of  time  for  commenc- 

ing prosecution.     I,  p.  456. 
6.  Acquiring    jurisdiction;    arrest; 
extradition.     I,  p.  457. 

6.  Preliminary       examination.     I, 

p.  458. 

7.  Grand  jury  and  its  actions. 

a.  Formation;    challenges.     I, 

p.  459. 

b.  Finding  and  presenting  in- 

dictment.   1,  p.  462. 

8.  Tlie  indictment;  its    form    and 

requisites.    I,  p.  464. 

9.  Proceedings  on  indictment  before 

trial. 

a.  Arraignment  and  misnomer. 

I,  p.  478. 

b.  Presence  of  defendant  at  ar- 

raignment and  afterward ; 
mental  condition.  I,  p.  474. 

c.  Counsel  for  defendant  and 

for  prosecution.    I,  p.  474. 

d.  Motion  to  set  aside  indict- 

ment.    I,  p.  475. 

e.  Demurrer  t-o  indictment.    I. 

p.  475. 

f .  Pleas.    I,  p.  475. 

g.  Dismissal  of  prosecution.    1, 

p.  476. 


Criminal  Law — continued. 
IIL  Procedure  in  courts  of  record — con. 

10.  Trial ;  new  trial ;  arrest  of  judg- 

ment; sentence. 

a.  Time ;  continuances.  I,  p.  477. 

b.  Trial  by  jury ;  formation  of 

jury ;  challenges.  I,  p.  477. 

c.  Separate  trials  of  defendants 

jointly  indicted.   I,  p.  480. 

d.  Conduct  of  the  trial;  open- 

ing and  closing ;  intrcniuc- 
tion  of  evidence.   I,  p.  480. 

e.  Instructions.     I,  p.  488. 

f.  Conduct  of  jury.    I,  p.  485. 

g.  Finding  and  return  of  ver- 

dict.   I,  p.  486. 
h.  New  trial.    I,  p.  488. 
i.   Arrest  of  judgment.  I,  p.  490. 
j.  Sentence.    I,  p.  490. 

11.  Jeopardy;    previous    conviction 

or  acquittal.    I,  p.  492. 

12.  Bail.  '  I,  p.  494. 

18.  Evidence;     burden     of     proof; 
amount  of  proof. 

a.  Circumstantial       evidence; 
'  failure    to    pixxiuce    evi- 
dence ;  identity  of  defend- 
ant; alibi.     I,  p.  498. 

b.  Defendant  as  a  li^itness.     I, 

p.  500. 
a  Testimony  of  parties  jointly 
indicted;    accomplice, 
husband  or  wife.  I,  p.  501. 

d.  Confessions  or  admissions  of 

defendant.    I,  p.  503. 

e.  Acts,  declarations  and  con- 

duct of  defendant;  state? 
of  feeling;  other  criminal 
acts.    I,  p.  504. 

f.  Defendant's  good  character. 

I,  p.  508. 

g.  Declarations  of   person    in- 

jured ;  dying  declarations. 
I,  p.  610. 
h.  Burden  of  proof  and  amount 
of   evidence ;     reasonable 
doubt.    I,  p.  511. 

14.  Appeal.    I,  p.  512. 

15.  Imprisonment    I,  p.  518. 

16.  Fines  and  forfeitures.    I,  p.  519. 

17.  Costs.    I,  p.  519. 

18.  Pardons.    I,  p.  521. 

IV.  Procedure  in  inferior  courts.  I,  p.  521, 
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References  axe  to  titles  and  sections. 


Crops,  when  pass  by  deed:  Ckwivey.,  107-199. 

part  of  realty :  Real  Prop.,  7. 

injury  to,  by  surface  water:  Dam.,  141, 

142. 


—  description    of,   in   chattel    mortgage : 
Chat  Mortg.,  81-85. 

—  future  mortgage  of:   Chat.  Mortg.,  69- 


61. 


—  on  property  set  oflf  as  dower :  Est.  of 
Dec.,  875. 

—  levy  on:  Ezecu.,  81-83. 

—  right  to,  after  sheriiTs  sale:    Exccu., 


359-868. 

—  share  of  as  rent:  Landl.  &  T..  24-85. 

—  after  foreclosure:  Mortg.,  408,  409. 
recovery  of,  as  personal  property:  Re- 


plevin, 48. 
Cross-examination  of  witnesses:  Ev.,  1303- 

1336;  Crim.  L.,  1441. 
Cross-biU:    Equity,    277;    Plead.,    628-687; 

Partition,  15-17. 
Cross-petition:  Plead.,  682-637. 
Crofisings,  public:  Railr.,  275-286. 

private:  Railr.,  287-312. 

highway:  Railr.,  419-423. 

negligence  of  railways  at:  Railr.,  640- 

642. 
signals  at:  Railr.,  645-655. 


Cumulative  evidence:  Ev.,  1339,  1840;  New 
Tr.,  148-160. 

Curative  act:  Const.  L.,  162-176;  Highways, 
119. 

pending  rehearing:  Appeal,  1186. 

Custom  and  usage:  Contracts,  405-422;  In- 
terest, 88,  84;  Railr.,  561-566,  626-62a 

— -  as  to  days  of  grace :  Bills  &  N. ,  160. 

as  affecting  construction:  Stat.,  20. 

Damages. 

I.  What  recoverable. 

a.  In  general.    I,  p.  525. 

b.  Proximate     and     remote.       I, 

p.  525. 

c.  General  and  special.    I,  p.  528. 

d.  Pain,  suffering  and  mental  an- 

guish.   I,  p.  529. 

e.  Profits.    I,  p.  529. 

f.  Interest.    I,  p.  581. 

g.  Continuing  damage;  successive 

actions.    I,  p.  581. 
h.  Joint  damages;  contribution  to 

damage.    I,  p.  582. 
i  Duty  of  party  injured  to  prevent 

damage  resulting.    I,  p.  588. 


Damages  —  continued. 
II.  Measure  of  dam^es. 

a.  In  general.    I,  p.  535. 

b.  Measme  of  value.    I,  p.  586. 

c.  For  breach  of  contract.    I,  p.  637. 

d.  In  sales  of  land.    I,  p.  540. 

e.  In  sales  of  personal  property.    I, 

p.  540. 

f .  In  actions  for  tort  in  general.    I, 

p.  541. 

g.  In  actions  for  personal  injury. 

I,  p.  648. 
in«  Exemplary  damages.    I,  p.  648. 
rV.  Nominal  damages.    I,  p.  550. 
V.  Liquidated   damages;   penalty.    I,  p. 
550. 

in  particular  cases :  Breach  of  Promise, 

8,  10;  Carr.,  71 ;  Crim.  Con.,  8-5;  Assignt, 
24,  25;  Interest,  20-22;  Landl.  &  T.,  68-74; 
Mai.  Pros.,  44-48;  Slander  &  L.,  69-71. 
allegations  of:  Plead.,  110-114, 175, 176, 


881-885. 

—  from  stock :  Animals,  4rS. 

—  for  non-payment  of  note:  Bills  &  N., 


472 


49. 


—  for  refusal  to  receive  goods  for  trans- 
portation: Carr.,  15-17. 

—  for  delay  in  transportation  of  goods: 
Carr.,  24-26. 

—  for  expulsion  of  passengers:  Carr.,  128. 

—  on  injunction  bond:  Injunc,  156-167. 

—  in  action  to  recover  dower:  Est.  of  Dec, 


891,  392. 

—  opinions  as  to:  Ev.,  501-504. 

for  location  or  vacation  of  highway: 


Highways,  79-90. 

—  for  sale  of  liquors:    Intox.   liq.,   160- 


196. 


—  assignment  of:  Judgts.,  358,  869. 

—  for   construction   of   railway   through 
street:  Mun.  Corp.,  416-426. 

—  from  water :  Nuisances,  20-22. 

—  for  harboring  child :  Parent  &  Ch.,  8. 

—  for  land  taken  for  right  of  way:  Railr., 
150-208. 

—  double,  for  injury  to  stock  on  right  of 


way:  Railr.,  871-418. 

—  for    taking    property    for     mill-dam : 
Waters,  60-66. 

—  punitive:  Const.  I*,  88. 

—  exemplary:  Mun.  Corp.,  665. 

—  continuing :  Nuisance,  26-28. 

—  special :  Slander  Sc  L.,  68-65, 
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References  are  to  titles  and  aections. 


Damages,  exemplary:  Suretyship,  44. 

measure  of,  on  replevin  bond :  Replevin, 

138-141. 
for  breach  of  warranty :  Sale,  226, 


227. 


for  breach  of  covenant:  Convey., 


3ie-85e$. 


on  bail  bond:  Crim.  L.,  1415. 

for  failure  to  put  in  cattle- guards: 

Railr.,  325-829. 

for  false  representation :  Vendors, 

64-66. 

on  contracts  to  convey :   Vendors, 


104-114. 


for  rescission  of  contract  to  convey : 


Vendors,  137. 

for  seduction :  Seduction,  14-18. 


Deed  to  homestead :  Homestead,  181-185. 

v^hen  deemed  mortgage:  Mortg.,  52-56. 

recital  in :  Notice,  66-67. 

of  property  sold  at  tax  sale  withoat  no- 
tice: Tax.,  620-634,  721-887. 
of  trustee,  recitals  in :  Trusts,  169. 


I, 


in  general,  see  Conveyances. 

meaning  of  term :  Words  &  Phr.,  16. 

Default. 

I.  When   party   deemed  in  default. 

p.  556. 
II.  Setting  aside  default.    I,  p.  559. 
III.  Effect  of  default ;  judgment    I,  p.  563. 

upon  bail  bond:  Crim.  h.,  1899,  1400. 

against  garnishee:  Gamishmenl,  124- 

189. 


Dams:  See  Mill-dams. 

Date:  Contracts,  15;  Mgrtg.,  3. 

presumption  as  to:  Convey.,  50-52. 

of  indorsement,  presumption :   Bills  & 

N.,  189-145. 
acknowledgment  as  showing:  Convey., 


53-55. 

—  of  delivery :  Convey.,  80. 

—  parol  evidence  as  to:  Ev.,  723. 

—  Variance  as  to:  Plead.,  184-186. 


Days,  how  computed :  Time,  308. 

Deadly  weapon :  Crim.  L.,  135-140,   949-951. 

Death :  Right  of  action  for  injuries  causing : 

Actions,  78-a5. 

annuls  agent's  power :  Agency,  31-34. 

proof  of :  Ev. ,  84-87,  123-123. 

presumption  as  to:  Ev.,  867-871. 

of  minor  child,  action  for:  Parties,  98. 

Debt,  meaning  of  terra:  Words  &  Phr.,  15. 
Declaration  of    partner,  agent,    copartner, 

etc.:  Ev.,  234-266. 

of  agent:  Agency,  6-12,  140-157. 

of  defendant  in  criminal  case:  Crim.  L., 

1508-1558. 

as  part  of  res  gestae:  Ev.,  206-338. 

in  course  of  oflScial  duty:  Ev.,  284-290. 

of  persons  since  deceased :  Ev.,  294-301. 

of  testator:  Wills,  39-49. 

of  legatee:  Wills.  44-47. 

Decree  in  equity:  Appeal,  1109-1121. 
Dedication.    I,  p.  552. 

:  Estop.,  54;  Mun.  Corp.,  341-865. 

Deed,  form  of:  Convey.,  140-151. 
-• —  estoppel  by:  Estop.,  1-7. 

parol  evidence  to  vary :  E v. ,  694-704. 

sheriff's:  Execu.,  364-389. 


in  justice's  court:  J.  P.,  124^188,   883- 

242. 
Defect  of  parties:  Parties,  187-194;  Plead.. 

690-692,  891-898. 
Defenses,  equitable :  Judgts. ,  275, 276 ;  Head., 

549-571;  Pi-ac.,  46,  47. 

inconsistent:  Plead.,  549-558. 

special:  Plead.,  499-528. 

not  interposed:  Judgts.,  252-280. 

Delivery:  Assignt.,   21,   118;  Chat.    Mortg.. 

4-13;    Contracts,   18-20;    Convey.,  68-94; 

Gifts,  1;  Pledge,  1;  Sales,  82-^;  Stat,  of 

Fr.,  6,  85-87. 

transfer  of  note  by :  Bills  &  N.,  101-104. 

to  carriers:  Carr.,  80-97. 

of  baggage:  Carr.,  171-178. 

Delivery  bond:  Execu.,  131. 

Demand:   Bills   &   N.,  177-178;  ContractB, 

53  >,  523;  Mandamus,  24;  Replevin,  16-M; 

Sales,  81-^. 
when  necessary  to  cause  of  action :  Ac- 
tions, 62. 

by  agent :  Agency,  185. 

interest  upon  note  payable  upon :  Bills 

&  N.,  176. 

of  payment :  Bills  &  N.,  182-215. 

to  hold  guarantor :  Guaranty,  41-72. 

debt  payable  upon:  Lim.  of  Ac,  65-75. 

variance  as  to  allegations  of:  Plead., 


210-212. 

—  of  deed :  Vendors,  94-97. 


Demurrer:  Plead.,  661-760. 

admits  what:  Plead.,  852-871. 

waived:  Plead.,  887-890;  901-904. 

waives  ground  of  motion :  Plead.,  937. 

in  mandamus  proceedings :  MfrTi^ftwii^^ 

71,  72. 
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References  are  to  titles  and  sections. 


Demnrfer  to  indictment:  Crim.  L.,  1067, 
1088. 

exceptions  to  rulings  on:  Excep.,  13-17. 

rulings  on  when  not  prejudicial :  Ap- 
peal, 379-884. 

to  evidence:  Prac.,  242-250. 


Denial:  Plead.,  457-498. 

Depositions ;  when  and  how  taken ;  admissi- 
bility: Ev.,  916-992. 

Deposits:  Bailm.,  1,2;  Banks,  8-§. 

Depot  grounds ;  fencing  at:  Railr.,  409-415. 

speed  at:  Railr.,  416-418. 

taking  land  for:  Railr.,  121. 

Deputies,  authority  of:  Officers,  84-91. 

allowance  for :  Officers,  177-181. 

Des  Moines  river  land  grant:  Pub.  Lands, 
116-138. 

Descent:  Est  of  Dec.,  410-439. 

to  alien:  Aliens,  6-14. 

of  homestead:  Homestead,  249-259. 

Description:  Chat.  Mortg.,  15-61;  Convey., 
219-269;  Mech.  Lien,  54-57. 

mistake  in :  Equity,  143-150. 

in  policy  of  insurance:  Insurance,  34. 

in  index  of  records :  Record.  Acts,  27- 

34,  48-52. 

of  personal  property :  Replevin,  65-68. 

in  contract  to  convey :  Spec.  Perf.,  7,  8. 

in  assessment:  Tax.,  108-110. 

of  property  at  tax  sale:  Tax.,  473,  474. 

in  tax  deed :  Tax.,  727-736, 

Desertion:  Divorce,  15-21. 

Discount  not  usury:  Interest,  114-116. 

Discovery :  Equity,  252,  253. 

of  assets:  Est.  of  Dec.,  92-95. 

Disfigurement:  Crim.  L.,  194,  195. 

Dismissal  of  action:  Prac,  256-289. 

in  justice*s  court :  J.  P.,  122-129. 

of  proceedings  to  condemn  right  of  way : 

Railr.,  210-215. 

of  action  to  recover  personal  property : 

Replevin,  116-120. 

of  criminal  prosecution:  Crim.  L.,  1102- 


1106. 
—  of  appeal  on  motion :  Appeal,  875-905. 
does  not  bar  subsequent  action :  Judgts. , 

295-300. 
Disorderly  house:  Crim.  L.,  702-718. 
Dissolution  of  attachment;  Attach.,  81,  82, 

198-236. 

appeal  from :  Appeal,  68,  64. 

of  in  junction :  Appeal,  66;  Injunc,  126- 

153. 


Dissolution  of  corporation :  Corp.,  196-206. 

of  partnership:  Partnership,  22-26,  186, 

187,  196-224. 

Distraint  of  stock:  Animals,  17-21. 

Distribution  of  property  of  decedent :  Est.  of 
Dec.,  262-275. 

DisTEUCT  Attorney.    I,  p.  564. 

assistance  for:  Att'y,  106-113. 

compensation  of:  Officers,  217-219. 

District  court :  Courts,  18^9. 

Districts,  school ;  detaching  or  restoring  por- 
tions of  territory :  Schools,  28-29. 

— ^  powers,  etc.,  of:  Schools,  57-107. 

indebtedness  of;  taxation :  Schools, 

126-175. 

independent,  organization  of;  consoli- 
dation: Schools,  31-37,  42-44. 

attaching  territory  to:  Schools,  88, 

39. 

boundaries  of:  Schools.  45. 

liability  of  for  indebtedness: 

Schools.  46-50. 

Divorce. 

I.  Grounds  for.     I,  p.  565. 
II.  Jurisdiction,     procedure,    decree,    ali- 
mony.   I,  p.  568. 

void,  marriage  after:- Crim.  L.,  604-606. 

jurisdiction  to  change  decree  of :  Equity, 


168. 


bars  dower:  Est.  of  Dec.,  322-329. 
presumption  as  to:  Ev.,  864-866. 
vacating  decree  in :  Judgts.,  190-192. 


Documents,  admissibility  and  proof  of:  Ev.. 
53&-603. 

Dogs:  Animals,  26-29;  Dam.,  23;  Negl.,  60- 
52. 

Domicile:  Residence,  3. 

Dower:  Est.  of  Dec.,  288-409. 

vested  right:  Const.  L.,  110,  111. 

homestead  in  lieu  of:  Homestead,  39- 

248. 

——of  alien  wife:  Aliens,  16. 

setting  up  in  case  of  executor's  or  ad- 
ministrator's sale:  Est.  of  Dec.,  250-258. 

setting  up  in  foreclosure :   Mortg.,  357- 


360. 
-~^  agreement  to  relinquish:  Husb.  &  W., 

43-47. 

parol  release  of:  Stat,  of  Fr.,  69. 

efifect  of  sale  under  trust  deed  upon : 

Trusts,  165,  166. 
Draft:  Bills  &N.,  2,8. 
j  Drainage:  Mining,  14;  Mun.  Corp.,  584,  535. 


.N, 
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Ref  erenceB  are  to  titles  and  sections* 


Drains:  Waters,  74-84. 

Employees  of   railways,  liability  for    per- 

Drawer, liabiUty  of:    Bills  &  N.,  286,  818, 

sonal  injuries  to:  Raihr.,  475-639. 

819. 

meaning  of  term:  Words  &  Ph.,  17. 

Drunkenness,  defined:  Intox.  Liq.,  22-24. 

Entry  of  public  lands :   Pub.  Lands,  18-17, 

as  ground  for  divorce:  Divorce,  25. 

28-40,  130-185. 

further  as  to,  see  Intoxication. 

Equalization  of  taxes:  Tax.,  208-240. 

Duplicity  in  indictments :  Crim.  L.,  972-981, 

Equitable  assignments :  See  Assignments. 

1003. 

Ekjuitable  interests   in  real  property,  mori- 

Duress:  Bills  &  N.,  885;  Chat.  Mortg.,  143; 

gageupon:  Mortg.,  29. 

Contracts,  139-144;  Convey.,  43-45;  Home- 

 sale  of  by  executor  or  administratov: 

stead,  116;  Mortg.,  5,  6. 

Est.  of  Dec,  256. 

Dying  declarations :  Crim.  L.,  1580-1593. 

lien  of  judgment  upon:  Judgts.,  538- 

Earnings,  exemption  of:  Execu.,  170-177. 

546. 

of  children :  Parent  &  Ch.,  28. 

Equitable  issues:  Actions,  48-58. 

E\.SEMENTS.     I,  p.  574. 

trial  of:  Prac.  40-58. 

reservation  of:  Convey.,  192. 

Equitable  title:  Real  Prop.,  134-139. 

as  constituting  breach  of  covenant :  Con- 

Equity. 

vey.,  823-S33. 

I.  Jurisdiction  in   general  and  general 

* knowledge  of:  Notice,  55. 

principles.    I,  p.  580. 

for  highways :  Highways,  1-3. 

II.  Particular  heads  of   equitable  juris- 

Ecclesiastical associations:  Asso.,  9-11. 

diction  and  relief. 

Educational  institutions,  taxation  of:  Tax., 

a.  Cancellation,    setting   aside,  re- 

65-69. 

scission,  correction  and  refor- 

Ejectment, injunction  against:  Injunc,  14, 

mation  of  instruments.    I,  p. 

15. 

688. 

in  general,  see  Real  Property. 

b.  What  constitutes  such  fraud  or 

Et.rotions.    I,  p.  576. 

mistake  as  to  warrant  equita- 

-. — :  Const.  L.,  252-265;  Schools,  40,  41. 

ble  relief.    I,  p.  587. 

bribery  at:  Crim.  L.,  558,  559. 

c.  Relief    against   judgments.      I, 

aiegal  voting  at:  Crim.  L.,  660-562. 

p.  593. 

to  vote  railroad  tax:  Railr.,  17-34. 

d.  Marshaling  assets.    I,  p.  596. 

in  school  districts :  Schools,  55,  56. 

e.  Quieting  title.    I,  p.  597. 

as   to  the   erection   of   school-houses : 

f.  Miscellaneous  cases.    I,  p.  696. 

Schools,  184r-186. 

ni.  Pleading  and  procedure.    I,  p.  600. 

restraining:  Injunc,  41-43. 

jury  trial  in :  Const.  L.,  88-41. 

of  officers  by  city  council :  Mun.  Corp. , 

jurisdiction  in  conferred :    Courts,  28, 

745. 

24. 

submission    of    proposition  at:     Mun. 

practice     in    before     federal    courts : 

Corp.,  873-883. 

Courts.  82.  . 

Electors,  bribery  of:  Crim.  L.,  558,  559. 

foreclosure    of    chattel    mortgage   in : 

—  of  school  districts,  powers  of :  Schools, 

Chat.  Mortg.,  164 

6^56. 

assignment  of  dower  in :  Est.  of  Dec, 

Emancipation  of  child :  Parent  &  Ch.,  9.  10. 

886. 

Embezzlement:  Crim.  L.,  887-405. 

Errors,    nssignment   of:     Appeal,    811-858; 

Eminent  domain:  Const.  L.,  21,  178-209;  In- 

Crim. L.,  1648-1650. 

junc,  16-19;  Mun.  Corp.,  16,  839-341. 

Frf^cheat:  Est.  of  Dec,  489. 

in  case  of  railroads  in  public  streets: 

Elscrow:  Convey.,  93,  94. 

Mun.  Corp.,  400-429. 

Estate,  meaning  of  term:   Words  &  Phr., 

exercise  of  by  railways:  Railr.,  206-270. 

18. 

exercise  of   in  regard  to  school-house 

Estates:  Real  Prop.,  9. 

sites:  Schools,  191. 

Estates  of  Deuedknts. 

exercise  of  with  reference  to  mill-dams : 

I.  Appointment  of  administrators  and  ex- 

Waters. 50-66. 

ecutors.    I,  p.  602. 

INDEX. 
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Estates  of  Dbcedentb— continued. 

U.  Assets;  powers  of  administrator  over. 

a.  What  deemed  assets;     exempt 

property;     life  insurance.     I, 
p.  604. 

b.  Allowance  to  widow.    I,  p.  604. 

c.  Powers  of  executors  and  admin- 

istrators; administrator  de  son 
tort.    I,  p.  605. 
nL  Suits  by  and   against  executors  and 

administrators.    I,  p.  608. 
IV.  Claims;  presentation  and  allowance. 

I,  p.  609. 
V,  Sales  of  real  property  by  executor  or 

administrator.    I,  p.  616. 
YI.  Distribution;  widow's  share ; descent. 

a.  Distribution  of   personal   prop- 

erty.   I,  p.  619. 

b.  Share  of  widow  in  personal  prop- 

erty.   I,  p.  620. 

c.  Share  of  surviving  husband  or 

wife  in  real  property ;  dower. 
I,  p.  621. 

d.  Descent.    I,  p.  629. 

VII.  Reports  of  executors  or  administra- 
tors; accounting;    liability.    I,  p. 
682. 
Estoppel. 

I.  By  deed.    I,  p.  685. 
II.  In  pais.    I,  p.  686. 

by  agent's  declaration :  Agency,  157. 

by  deed :  (Convey.,  216-218. 

of  corporation:  Corp.,  11-18,  57. 

of  stockholder  in  corporation:    Corp., 

149,  150. 

•: as  against  levy:  E2xecu.,  91. 

as  against  sherififs  sale:    Execu.,  311- 


318. 

—  oi  record,  see  Former  Adjudication. 

—  of  wife  by  conveyance:  Husb.  &  W., 
182,  133. 

—  in  case  of  usury:  Interest,  120,  121. 

—  of  tenant  to  deny  landlord's  title :  Landl. 
&  T.,  51-62. 

—  by  mortgage:  Mortg.,  26. 

—  of  municipal  corporations:   Mun.  Corp., 
71-74,  595-598,  838-849. 

—  of  partnera :  Partnership,  18-20. 

—  under  contract  to  convey:  Spec.  Perf., 


88,84. 

—  of  surety :  Suretyship,  87.  40. 

—  of  tax  payer:  Railr.,  88,  84;  Tax..  26. 

—  against  purchaser  at  tax  sale:  Tax.,  712. 


Etftoppcl  as  to  water  privileges:  Waters,  ^. 
Estrays:  Animals,  22-25. 
Eviction  as  breach  of    covenant:   Convey., 
274-278, 

E^aDENCE, 

I.  Relevancy  and  materiality. 

1.  In  general.    I,  p.  645. 

2.  Hearsay. 

a.  In  general.    I,  p.  652. 

b.  Testimony  of  witness  in  an- 

other trial.     I,  p.  654. 
c  Proceedings  in  other  cases. 
I,  p.  654. 

3.  Adpiissions,  confessions  and  dec- 

larations. 

a.  Admissions   of    parties    and 

privies ;     confessions.       I, 
p.  655. 

b.  Declarations  and  acts  admis- 

sible  as   part    of  the  res 
gestsd.     I,  p.  659. 

c.  Declarations,  admissions  and 

acts  of  third   persons.     I, 
p.  661. 

d.  Declarations  as  to  title,  own- 

ership,  possession,  etc.     I, 
p.  664. 

e.  Declarations  in  the  course  of 

official  duty.    I,  p.  665. 

f .  Declarations  or  entries  mad« 

by  persons  since  deceased. 
I,  p.  665. 

g.  Entries  in  books  of  account. 

I,  p.  666. 
h.  ^aps,  plats,  books  of  science 
and  general  history,  etc.  I, 
p.  668. 

4.  Opinions  and  conclusions,  t^^ti- 

mony  of  experts. 

a.  Admissibility  of  opinions  in 

general.     I,  p.  668. 

b.  Opinions  of  experts.  I,  p.  672. 

5.  Evidence  as  to  handwriting.     I, 

p.  677. 

6.  Evidence  as  to  value  and  dam- 

ages.   I,  p.  677. 

7.  Evidence  of  title  to  real  pro^jerty. 

I,  p.  680. 
n.  Proof. 

1.  Judicial  notice.    I,  p.  080. 

2.  Records  and  documents;  admis- 

sibility  and   proof   of.    I,  p. 
682. 
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BviDBNCE  —  continned. 
n.  Proof. 

8.  Primary  and  secondary  evidence, 
the  best  evidence.    I,  p.  686. 

4.  Parol  evidence  to  vary,  contradict 

or  explain  written  in»trument8. 
I,  p.  691. 

5.  Persons  or  things  as  evidence; 

photographs ;  experiments ;  ex- 
amination of  person;    resem- 
blance.    I,  p.  700. 
HI.  Production  and  effect  of  evidence. 

1.  Burden  of  proof;  amount  and 
preponderance  of  evidence.  I, 
p.  701. 

d.  Presumptions;  prima  facie  proof . 
I,  p.  704. 

8.  Attendance  of  witnesses.     I,  p. 


707. 


4.  Rule  for  production  of  books  and 

papers.     I,  p.  707. 
6.  Procuring  affidavits.    I,  p.  708. 

6.  Depositions;   perpetuating  testi- 

mony.    I,  p.  708. 

7.  Ck)mpetency  and  credibility ;  im- 

peachment of  witnesses. 

a.  Competency  as  affected  by 

interest.     I,  p.  713. 

b.  Incompetency     of     witness 

with  regard  to  personal 
transactions  or  communi- 
cations with  person  since 
deceased  or  insane.  I, 
p.  715. 
0.  Competency  *  of  husband  or 
wife,     I,  p.  720. 

d.  Privileged    communications. 

I,  p,  721. 

e.  Competency  of  witness  de- 

pending upon  capacity.     I, 
p,  722. 

f.  Competency  of  particular  tes- 

timcmy.     I,  p,  722. 

g.  Credibility.     I,  p.  728, 

h.  Impeachment,    I,  p.  724. 
i.  Credibility  of    interested    or 

discredited  witness.    I,  p, 

729. 

8.  Order  and  method  of  introduc- 

tion. 

a.  Introduction,    I,  p,  731. 

b.  Number  of  witnesses.    I,  p. 

788. 


EviDBNCE — oontinued. 
m.  Production  and  effect  of  —  continued. 

8.  Order  and  method  of  introduc- 

tion —  continued, 
c.  Examination  of  witnesses.  I, 

p.  738. 
dL  Cross-examination.   I,  p.  786. 
e.  Rebutting    evidence.    I,    p. 

738. 

9.  Objections    to   evidence.    I,    p. 

739. 
objections  to  not  first  interposed  on  ap- 
peal :  Appeal,  170-179. 

review  of  rulings  on :  Appeal,  234-258. 

presumption  as  to   admissibility :   Ap- 


peal. 819-^22. 

—  admission  when  not  prejudicial :  Appeal. 
889-480. 

—  admissibility  of  as  determined  on  ap- 


peal: Appeal,  1091-1100. 

—  of  insanity :  Contracts,  171-174. 

—  cbcumstantial :  -Crim.  L.,  1416-1422. 

—  in  criminal  cases:  Crim.  L.,  1416-1636. 

—  of  fraud:  Fraud,  24-85;  Fraud.  Conv., 
207-210,  224-241. 

—  objections  to :  Instructions,  251-254 

—  witlidrawal  of  from  jury :  Instructions, 


255-261. 

—  newly  discovered:  New  Tr.,  122-168. 

—  written,  trial  upon:  Prac.,  40. 

—  demurrer  to:  Prac.,  242-250. 

—  effect  of  tax  deed  as:  Tax.,  753-821. 


Examination  of  witnesses:  Ev.,  1296-1303. 

of  garnishee :  Oarnishment,  81-91. 

of  teachers:  Schools,  110. 

Exception  or  proviso  in  indictment:  Crim. 

L..  1018-1024. 
how  pleaded :  Plead.,  616. 

EXCKPTIONS. 

I.  Wlien  necessary,  how  taken.    I,  p.  741. 
II.  Bills   of   exceptions,    when    required; 
what  sufficient;   how   procured.   I, 
p.  745. 

in  criminal  cases:  Crim.  L.,  1668, 1669. 

1671. 

in  statute :  Stat.,  85-87. 

— —  to  instructions:  Instructions,  14r-17. 
Execution  of  instrument,  acknowledgment  asi 
evidence  of :  Adi:gt.,  15-17. 

of  note:  Bills  &  N.,  87. 

of  chattel  mcurtgage:  Chat.  Mortg.,  1, 2. 

of  contract:  Contracts,  8-20.  46-65. 

of  powers:  Equity,  264. 


IKDEX. 
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Execution  of  mortgage:  Mortg.,  1,  2. 
denial  of:  Plead.,  544-548. 

EXBCUTIONa 

I.  Issuance;  stay,  etc.    I,  p.  T51. 
U.  Levy  and  return ;  indemnifying  bonds ; 
exemptions. 

a.  What  property  subject  to  levy. 

I,  p.  755. 

b.  The  levy.    I,  p.  756. 

c.  The  return.    I,  p.  7(10. 

d.  Exemptions.     I,  p.  761. 
ni.  Sale.    I,  p.  766. 

rV.  Rights  of  purchaser;    assignment  of 

certificate;  deed.    I,  p.  774. 
V.  Redemption. 

in  justices'  courts:  J.  P.,  143-146. 

levy  of  upon  property  covered  by  chattel 

mortgage:  Chat.  Mortg.,  111-116. 

estoppel  by  sale  under:  Estop.,  89-91. 

levy  on  homestead  under :  Homestead, 


189-214. 

—  enjoining  sale  under :,  In junc,  68-78. 

—  in  foreclosure  proceedings:  Mortg.,  891- 


421. 


—  replevin  of  property  seized  under :  Re- 
plevin, 27-35. 

—  in  action  to  recover  personal  property : 


Replevin,  121-123. 

—  on  foreclosure  of  title  bond :  Vendors, 


227. 

B5xecutive  department:  Const  L.,  277-283. 

Executor,  foreign,  assignment  by :  Bills  &  N., 
121. 

-^—  garnishment  of:  Garnishment,  83. 

conveyance  by :  Wills,  74. 

in  genera],  see  Administrators. 

Exempt  earnings :  Garnishment,  72-77. 

Exempt  property,  release  of  from  lev}' :  At- 
tach., 163,  206-210. 

widow's  right  to:  Est.  of  Dec.,  276-281. 

conveyance  of:  Fraud.  Conv.,  112-114. 

recovery  of:  Replevin,  36,  72,  78. 

Exemption  from  duty  to  work  roads :  High- 
ways, 159. 

—  from  jury  service :  Jurors,  18. 

from  taxation:    Mun.   Corp.,  487-490; 

Tax.,  52-83. 

from  special  assessment:  Mun.   Corp., 

536,  537. 

of  homestead,  see  Homestead. 

Exemptions  from  levy:  Execu.,  147-211. 

in  garnishment  proceedings:  Garnish- 
ment, 16,  97-100. 


Exhibits:  Plead.,  769-795. 

to  depositions:  Ev.,  946,  947. 

Expectancy  of  life:    Ev.,   83;    Dam.,    214- 

220. 
Experiments:  Ev.,  812. 
Experts:  Ev..  394-460. 
Exposing  child :  Crim.  L.,   674. 
Ex  post  facto  laws:  Const.  L.,  101-103. 
Express  companies,  taxation  of:    Const.  L., 

268. 
Extension  of  time:  Bills  &  N..  98-101,  172- 

174;  Contracts,  256-259,  619;  Guaranty,  24. 

as  releasing  surety :  Suretyship,  50-70. 

Extradition:  Crim.  L.,  805-811;  Habeas  Cor- 
pus, 10. 
Factor:  Agency,  172,  183. 
Failure  of  consideration:  Bills  &  N.,   85-87; 

Contracts,  280-285;  Convey.,  133,  184. 
False  Imprisonment.    I,  p.  782. 
False  representations:  Attach.,   66:  Bills  & 

N.,  417,427. 
as  ground  for  rescission :  Contracts,  583 ; 

Equity.  102-120. 

as  to  patent  rights :  Patents,  1,  2. 

in  sales  of  personal  property:  Sales,  17, 

124-140. 
in  sales  of  real  property:  Vendors,  26- 


56. 


in  sales  of  corporate  stock:  Corp.,  56. 


False  pretenses:  Crim.  L.,  423-452. 

False  brands:  Crim.  L.,  450. 

Family  records:  Ev.,  801. 

Family  expenses,  liability  for:  Hush.  &  W., 
90-118. 

Federal  courts,  jurisdiction:  Courts,  68-119; 
Bankr.,  8-7;  Habeas  Corpus,  28;  Manda- 
nms,  4-6,  40-43. 

lien  of  judgment  in :  Judgts.,  509. 

Federal  constitution,  limitations  not  appli- 
cable to  state :  Const.  L.,  276. 

Federal  government,  taxation  of  state  bonds 
by:  Const.  L.,  251. 

Fee  bill :  Costs,  60-62. 

Fees  of  witnesses:  Ev.,  905,  906. 

on  preliminary  examination :  Crim.  L., 

818,  819. 

of  officer,  agreement  as  to :  Contracts, 


322. 

in  general,  see  Compensation  of  Officers. 

Fellow-servant,  liability  of  master  for  negli- 
gence of:  Negl.,  67-77. 

Felony,  compounding:  Crim.  L.,  542-546; 
Contracts,  279. 


References  are  to  titiee  and  sections. 


Telony,  conviction  of,  as  ground  for  divwce : 

Divorce,  22-34. 
Fence-viewers,  assessment   by    of   damages 

caused  by  animals:  Animals,  ^21, 

in  general,  see  Fences. 

Fences.    I,  p.  782. 

as  jiart  of  real  property:  Fixtures,  3-5; 

Real  Prop.,  5,  6;  Trespass,  12,  13. 
obstruction  of  highway  by :  Highways, 

125. 
along   right    of   way:    Railways,   189, 

140,  831-450. 
Ferries:  Waters,  25-36. 
Ferryman :  Carr. ,  12, 36. 
Finding  of   facts,  review  of:  Appeal,  221- 

228,  554r^71. 

by  referee,  review  of;  Ap})eal,  572-576. 

by  court:  Prac.,  27-39. 

Fines,  excessive :  Const.  L  ,  73,  74. 

as  punishment:   Grim.   L.,    1725-1728; 

Mun.  Corp.,  297-305. 
go  to  school  fund :  Schools.  197,  198. 


Foreclosure,  venue  in  actions  of :  Venue,  2-7. 

possession  after :  Notice,  49. 

Foreign    corporations,    removal    of    causes 

by:  Courts,  111. 
Foreign  language :  Slander  &  L.,  67. 
Foreman  of  grand  jury:  Crim.  L.,  840-867, 

892,  893. 
Forfeiture    of   corporate   francliise:   Corp., 

203-205. 
in  equity :  Equity,  259,  260 ;  Spec.  Perf., 

38,50. 

of  policy  of  insurance :  Insurance,  40-56. 

of  land  grant :  Pub.  Lands,  91-97. 


Fire  insurance :  See  Insurance. 

Fires,  protection  against:   Mun.  Corp.,  334- 

838. 

communicated,  liability  for:   Dam.,  35. 

setting  out,   liability  for:  NegL,  42-49, 

151,  152. 
liability  of   railways   for  setting  out : 


Railr.,  451-474. 

destruction  of  buildings  to  stop :  Const. 


L.,  194. 

Fire-arms,  sale  of:  Negl.,  40,  41. 

Fixtures.    I,  p.  785. 

chattel  mortgage  of:  Chat.  Mortg.,  46- 

49. 

removal  of  as  breach  of  covenant :  Con- 
vey., 283. 

Footway:  Easem't,  8. 

Forcible  entry  and  detainer:  J.  P.,  306-331. 

variance  in  actions  of:  Plead.,  202. 

Foreclosure  of  chattel  mortgage:  Chat. 
Mortg.,  151-164. 

of  mortgage  on  real  proi)erty:  Mortg., 

304-425. 

pleading  usury  in:  Interest,  152,  153. 

defenses  in:  Judgts.,  262-264. 

of  mechanic's  lien :  Mech.  Lien,  138-150. 

of  railroad  mortgage:  Railr.,  89. 

of    tax  titles    under    former    statutes : 

Tax.,  713-720. 

of  trust  deeds:  Trusts,  134, 147-152, 168. 

of  title  bonds:  Vendors,  210-229. 


of  contract  to  convey:  Vendors,   141- 

143,  155,  156,  162-165. 

as  a  punishment:  Crim.  L.,  5,  736. 

of  bail  bond:  Crim.  L.,  1388-1400. 

Forgery:  Bills  &  N.,  390,  419-421;  Crim.  L., 

477-601. 
Form  of  action :  Actions,  13,  47. 
Former  conviction  or  acquittal:  Const.   L., 

77-82;  Crim.  L..  1338-1859. 
Former  adjudication:  Judgts.,  282-427. 
as  to  municipal  bonds :  Mun.  Corp.,  444, 

445. 

in  case  of  receiver :  Receivers,  23. 

as  to  taxes:  Tax.,  266. 

on  appeal :  Appeal,  973,  974. 

Franchise,  corporate,  sale  of:   Corp.,    199, 

200. 

for  f eiTy :  Waters,  25-36. 

meaning  of  term:  Words  &  Phr.,  23. 

Feaud.    I,  p.  787. 

of  agent  or  attorney:  Agency,  128-132, 

199-210 ;  Att'y,  55. 

as  to  notes:  Bills  &  N.,  422,  425,  426. 

in  case  of    chattel    mortgage :     Chat. 

Mortg.,  75-78,  87-96. 

in  contracts:  Contracts,  112-182. 

as  ground  of  rescission :  Contracts,  584. 

in  conveyances:  Convey.,  33-35. 

as  to  corporations:  Corp.,  84, 170,  171. 

as  gix^und  of  equitable  relief :  Equity, 

94-128. 

estoppel,  in  case  of:  Estop.,  36-41. 

evidence  of:  Ev.,  775-788,  883;  Fraud. 

Coriv.,  207-210,  224-241. 

cross-examination  as  to:  Ev.,  1327, 1328. 

at  sheriiTs  sale:  Execu.,  269-272, 

in  procuring  conversance  of  homestead : 

Homestead,  119-121,  148. 
in    procuring    conveyance    by    wife: 

Hush.  &  W.,  182. 


References  are  to  titles  and  sections. 


Fraud  in  cases  of  insurance:  Insurance,  129, 

181,  262. 
as   ground    for    vacating    judgment : 

Judgts.,  179-189. 

as    affecting   validity   of    judgments: 


Judgts.,  24a-245. 

jurisdiction  acquired  by:  Jurisd.,  159- 


162,  172,  173. 

—  limitation  of  actions  for:  Lim.  of  Ac, 
97-120. 

—  in  procuring  marriage :  Marriage,  17. 

—  in  releasing  mortgage:  Mortg.,  263,  264. 
■—.of  partner:  Partnership,  98,  94. 

—  as  to  payment:  Pay.  &  Disch.,  7. 

—  allegations  of:  Plead.,  63-73. 

—  as  a  defense:  Plead.,  511,  512. 

—  in  sales:  Sales,  86-92. 

—  in  purchase  on  credit:  Sales,  119-122. 

—  in  contracts  to  convey :  Spec.  Perf.,  21- 
24;  Vendors,  58. 

— ^^in  obtaining  surety :  Suretyship,  20. 

—  at  tax  sale:  Tax.,  485-520. 


Frauds,  statute  of:  See  Statute  of  Frauds. 
Fraudulent  CJonveyances, 

L  What   conveyances   deemed    fraudu- 
lent;   voluntary    conveyances.      I, 
p.  789. 
II.  Who    may   have   relief    against.    I, 

p.  800. 
HL  Mode  of  relief ;  parties  against  whom 

relief  may  be  granted.    I,  p.  802. 
IV.  Evidence ;  burden  of  proof.    I,  p,  805. 

:  Bankr.,  14;  Grim.  L.,  453-455. 

Fraudulent  representations :  Fraud,  3-11. 

of  oflBcers:  Corp.,  97. 

in  general,  see  False  Representations. 

Fugitives  from  justice:  Crim.  L.,  805-811. 
Funeral  expenses:  Est.  of  Dec,  118-121. 
Gambling:  Crim.  L.,  670-682. 
Gambling  contracts:  Bills  &  N.,  60-62;  Con- 
tracts, 33&-353. 
Gambling  house,  keeping:  Crim.  L.,  672-677. 
Gabnishmbnt. 

L  How  effected ;  notice.    I,  p.  807. 
II.  Who  subject  to ;  what  property  reached 

by.    I,  p.  808. 
III.  Answer  of  garnishee ;  subsequent  pro- 
ceedings;   judgment;    appeal.      I, 
p.  813. 

payment  under:  Bills  &  N.,  402. 

of  mortgagee:  Chat.  Mortg.,  182,  138. 

in  foreign  state:  Conf.  of  L.,  11. 

of  trust  fund:  Corp.,  166. 


Garnishment  under  execution :  Execu. ,  73-75. 

in  justice*8  court:  J.  P.,  303-305. 

of  receiver :  Receivere,  32. 

of  trust  fund :  Trusts,  106-108. 

change  of  venue  of  proceedings :  Venue, 

126. 
General  issue:  Plead.,  481-483. 
Gifts.    I,  p.  820. 
:  Contracts,  193;  Convey.,  89,  128,  129; 

Est.  of  Dec,  273;  Minors,  18. 
Gold  premium:  Contracts,  214;  Interest,  68. 
Good  will,  sale  of:  Contracts,  366-364,  569- 

572;  Dam.,  154;  Sales,  11. 
Government  lands:  Tax.,  27-51. 
Governor,  powers,  etc.,  of:  Const.  L.,  277- 

283. 
Grace,  days  of:  Bills  &  N.,  160-166. 
Grade  of  streets,  change  of  by  cities  and 

towns:  Mun.  Corp.,  484-601. 
Grain,  deposit  of  in  warehouse:  Bailm.,  3- 

16;  42-45. 

meaning  of  term:  Words  &  Phr.,  26. 

Grand  jury:  Crim.  L.,  825-912. 

Grants  of  land,  congressional:  Pub.   Lands, 

66-114. 

taxation  of:  Tax.,  36-61. 

Guaranty. 
I.  In  general. 

a.  Nature  of  the  contract.    I,  p.  821. 

b.  Consideration.     I,  p.  823. 

c.  Assignability.    I,  p.  823« 
II.  Rights  of  parties  inter  se. 

a.  In  general.    I,  p.  823. 

b.  Demand  and  notice ;  diligence.    I, 

p.  824. 

agent's  authority  to  execute :  Agency,  85. 

of  signature:  BiUs  &  N.,  272,  273. 

by  municipal  corporation:  Mun.  Corp., 

35.  ' 

by  partner  for  firm :  Partnership,  73,  74. 

Guardian,  undue  influence  over  ward :  Con- 
tracts, 138. 

liability  of  on  breach  of  covenant :  Con- 
vey., 362. 

cannot  acquire  tax  title  against  ward : 


Tax.,  678. 

Guardian  ad  litem:  Jurisd.,  195,    196:   Mi- 
nors, 5-15;  Parties,  235-239. 

Guardianship.    I,  p.  826. 

Guest,  who  deemed :  Innkeepers,  2. 

Habeas  Corpus.    I,  p.  832. 

:  Const.  L.,  87. 

to  procure  bail:  Crim.  L.,  1408,  1409. 
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Habeas  corpus,  judgment  in,  not  conclusive : 

Judgts. ,  312. 
as  to  custody  of  child:  Parent  &  Ch., 

4-7. 
Half-breed  tract :  Pub.  Lands,  139-144. 
Handwriting;  Ev.,  461-472. 
Hard  labor,  imprisonment  at :  Crim.  L.,1717, 

1718. 
Harvest:  Words  &  Phr.,  27. 
Head  of  a  family,  exemption  to:  Execu., 

153-157;  Homestead,  1-4. 
Health :  See  Board  of  Health. 
Hearsay:  Ev.,  107-148. 
Hedge,  measure  of  value  of:  Dam.,  144. 
Hedges  in  highway :  Highways,  129. 
Heir  not  protected  as  innocent  purchaser: 

Record.  Acts,  85-87. 
Heirs  need  not  be  named  in  deed:  Convey., 

206. 

action  against:  Est.  of  Dec.,  129-182. 

rights  of  in  personal  property :  Est.  of 

Dec,  274,  275. 
rights  of  by  descent:  Est.  of  Dec.,  410- 


439. 

as  paities:  Parties,  58-63,  184,  136. 

meaning  of  term :  Words  &  Phr.,  28,  29. 

Heirship:  Ev.,  123,  124. 

Hereafter:  Words  &  Phr.,  30,  31. 

High  schools :  Schools,  4. 

High- water  mark :  Waters,  10-14,  18-21. 

Highways.* 

I.  What  constitute ;  general  jurisdiction. 

I,  p.  835. 
U.  Proceedings  for  establishment.     I,  p. 

836. 
lU.  CJontrol  over;  powers  and  duties  of 

supervisors.     I,  p.  843. 
IV.  Road  districts ;  road  taxes.     I,  p.  845. 

vacation  of:  Const.  L.,  188.  * 

dismissal  of   proceedings  to  establish : 

Contracts,  821. 

as  boundaries :  Convey.,  249,  250. 

obstruction  of:  Crim.  L.,  687-698;  Nui- 


sances, 13-17. 

—  defacing:  Crim.  L.,  697. 

—  by  prescription :  Dedication,  1-60. 

—  injunction  against  opening  or  obstruct- 


ing: In  June,  9-12. 
Highway  crossings,  fencing  at:  Railr.,  419- 

423. 
negligence  of  railways  at:  Railr.,  640- 

642. 
signals  at:  Railr.,  645-655. 


HOICESTEAD. 

I.  Who  may  claim  exemption;  nature 
and  extent  of ;  abandonment.    I,  p. 
835. 
n.  Conveyance  or  incumbrance  of   the 
homestead.    I,  p.  836. 

III.  Claims  upon  and  liens  against;  how 

enforced.    I,  p.  843. 

IV.  Rights  of  survivor;  descent.   I,  p.  845. 
assignment  of  dower  right  in:  Est.  of 

Dec.,  398-403. 
fraudulent    conveyance      of:    Fraud. 


Conv.,  105-111. 

—  exemption  must  be  interposed :  Judgts., 
265,  266. 

—  parties  to  foreclosure  of:  Mortg.,  342. 

—  right    to,    interposed     in    foreclosure: 


Mortg.,  353,  354. 

—  damages  for  right  of  way  over:  Railr., 


208. 

—  contract  to  convey  by  husband  or  wife 
alone:  Vendors,  57. 

—  sale  of  for  taxes:  Tax.,  475-477. 

—  redemption  of  from  tax  sale:  Tax.,  647, 


548. 


meaning  of  term:  Words  &  Phr.,  32. 


Homestead  claim :  Pub.  Lands,  24r-27. 
Homicide:  Crim.  L.,  128-193. 
Horse-racing:  Agl.  Soc*y,  1. 
Hotel-keeper,  negligence  of  as  to  disease: 

Negl.,  80,  31. 
House,  meaning  of  term :  Words  &  Phr.,  88. 
House  of  ill-fame:  Crim.  L.,  660-669. 

deemed  nuisance:  Crim.  L.,  703. 

Husband  and  Wife. 

I.  Mutual  righis  and  liabilities. 

a.  Mubial  property  rights.    I,  p.  868. 

b.  Contracts  and    conveyances   be- 

tween.   I,  p.  865. 

c.  Remedy  by  one  against  the  other. 

I,  p.  867. 

d.  Liability  of  each  for  acts,  con- 

tracts and  debts  of  the  ot^er; 
fsmaily  expenses.    I,  p.  869. 

e.  Agency  of  one  for  the  other.    I, 

p.  872. 
n.  Powers,  rights  and  liabilities  of  married 
women  with  reference  to  third  pei^ 
sons.    I,  p.  872. 
testimony  of  one  for  the  other  in  crimi- 
nal c&se:  Crim.  L.,  1485-1487. 
competency  of  as  witness  against  the 


other:  Ev.,  1092-1101. 
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Husband  and  wife,  privileged  communica- 
tions between:  Ev.,  1102,  1103. 

conveyances  between:    Fraud.    CJonv., 

49-86. 

homestead  rights  of,  see   Homestead. 

right  of  survivor  in  real  property  of  the 

other:  Est.  of  Dec.,  288-400. 

improvements  on  land  of  one  by  con- 
tract of  the  other :  Mech.  Lien,  0-16. 

possession  by  one  for  the  other :  Notice, 


62,  53. 

—  refusal   to  join  in  conveyance :   Spec. 
Perf.,  75-83. 

—  redemption  of  property  of   the   other 


from  tax  sale:  Tax.,  548,  549. 
—  holding  in  trust :  Trusts,  27. 


Idem  sonans:  Bills  &  N.,  815;  Crim.  L.,  1051. 
niegitimate  children :  Parent  Sc  Ch.,  29-31. 

inheritance  by:  Est.  of  Dec.,  433-438. 

Impeachment  of  witness:  Ev.,  1142-1204. 

of  defendant  as  witness  in  criminal  case : 

Crim.  L.,  1442. 
of  co-defendant  as  witness  in  criminal 


Incest:  Crim.  L.,  643-648. 
Increase  of  animals:  Chat.  Mortg.,  50,  51. 
Incumbrance  book :  Courts,  268. 
Incumbrance,    right    of    way    constitutes: 

Railr.,  114,  115. 
covenant  against:    Convey.,  272^,   284, 

291-303,  329-381. 

of  property  insured :  Insurance,  96-102. 


case:  Crim.  L.,  1456. 
effect  of  upon  credibility:   Ev.,  1218- 

1220. 
Importer,  sales  of  liquor  by:  Intox.  Liq..  18. 
Impossibility    of    performance:     Contracts,  I 

507-521. 
Imprisonment  for  non-payment  of  fine :  Crim. 

L.,  1322-1335. 

under  sentence :  Crim.  L.,  1709-1724. 

Improvements:  Real  Prop.,  161-167;  Qifts, 

4-6. 
as  affecting  assignment  of  dower :  Est. 

of  Dec.,  384,  385. 
by  purchaser  of  homestead :  Homestead, 


142. 

—  on  wife's  property  by  husband:  Husb. 
&W.,  62-56. 

—  by  tenant:  Landl.  &  T.,  47,  48. 

—  Uen  for:  Mech.  Lien,  122-127. 

—  sale  and  removal  of:  Mech.  Lien,  128- 


132. 

—  upon  mortgaged  premises:  Mortg.,  111- 
117. 

—  in  case  of  partition :  Partition,  7,  8. 

—  upon  public  lands:  Pub.  Lands,  18-28. 

—  setting  off  value  of  in  action  of  right: 
Real  Prop.,  150. 

—  by  co-tenant:  Tenants  in  Com.,  8,  9. 

—  recovery  for  on  breach  of  contract  to 


convey:  Vendors,  187. 


Indebtedness,  limitation  of:  Corp.,  87;  Mun. 
Corp.,  155-187;  Stat.,  8. 

of  school  districts:  Schools,  150-175. 

of  county :  Mun.  Corp.,  884-902. 

allegations  of:  Plead.,  74-76. 

denial  of:  Plead.,' 492-498. 

Indemnity :  Bonds.  18-20 ;  Contracts,  576. 

consideration  for:  Contracts,  205. 

for  omission  of  ofQcinl  duty :  Contracts, 

323. 

breach  of  bond  for:  Dam.,  158. 

contract  for:  Stat,  of  Fr.,  28-51. 

Indemnifying  bond :  Execu.,  102-124. 

Indemnity  lands :  Pub.  Lands,  87-90. 

Independent  districts :  See  Schco's. 

Index  of  incumbrance  book:    Attach.,  135; 
Coui-ts,  263. 

of  judgment  docket :  Courts,  208-211. 

of  judgments:  Judgts.,  122-126. 

Indexing:  Record.  Acts,  20-40. 

tax  deed:  Tax.,  737. 

Indictment:  Const.  L.,  63-60. 

for  murder:  Crim.  L.,  144-149. 

for  rape:  Crim.  U;  206,  207. 

for  robbery:  Crim.  L.,  229-281. 

for  assault  with  intent:  Crim.  L.,  248. 

for  burglary:  Crim.  L.,  280-290. 

for  arson:  Crim.  L.,  299-801. 

for  laiceny:  Crim.  L.,  326-382. 

for  obtaining  property  by  false  pretenses : 

Crim.  L.,  440,  441. 

for  conspiracy :  Crim.  L. ,  476. 

for  forgery:  Crim.  L.,  491-494. 

for  perjury:  Crim.  L.,  522-587. 

for  seduction:  Crim.  L.,  566. 

for  adultery :  Crim.  L..  620,  621. 

for  bigamy :  Ciim.  L.,  632,  633. 

for  keeping  gambling  house:  Crim.  L., 

678-682. 

for  keeping  nuisance:  Crim.   L.,   708- 

713. 

for  nuisance  in  selling  or  keeping  liq- 
uors: Intox.  Liq.,  120-130. 

finding  and  presentment:  Crim.  L.,  870- 

912. 
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Indictment,  form  and  requisites:   Crim.  L., 

913-1059. 

motion  to  set  aside:  Crim,  L.,  1081-1086. 

demurrer  to:  Crim.  L.,  1087,  1088. 

indorsement  of  names  of  witnesses  on : 

Crim.  L.,  1171-1185. 
for  illegal  sale  of  liquors:  Intox.  Liq., 


Injunctions,  violation  of:  Contempt,  11*13. 
against  canvassing  of  votes:  Electioiui, 


87. 


against    sherifTs    sale:     Execn.,   245, 


246. 


83-118. 
Indorsee,  action  by:  Bills  &  N.,  459. 
Indorsement:  Bills  &  N.,  108-120. 
—  striking  out:  Bills  &  N.,  124-129. 

blank:  Bills  &  N.,  158,  275-280. 

in  blank  by  one  not  party:  Bills  &  N., 

287 ;  Guaranty,  4-7. 

of  non-negotiable  note:  Bills  &  IJ.,  274. 

erased :  Bills  &  N.,  451. 

without  authority:  Bills  &  N.,  200,  291. 

without  recourse:  Bills  &   N.,  292-294. 

what  constitutes:  Bills  &  N.,  295. 

of  payment:  Bills  &  N.,  449,  460. 

Indorser:  Bills  &  N.,  296-298. 

demand  necessary  to  charge :  Bills  & 

N.,  186-191. 

notice  to:  Bills  &  N.,  229-243. 

liability  of,  parol  evidence  to  vary:  Bills 


—  against  road  supervisor:  High  ways,  182, 
133. 

—  against  illegal  sale  of  liquors:  Intox. 
Liq.,  14^149. 

—  in  case  of  action  of  right:  Real  Prop., 


&  N.,  281-285. 
Infancy :  Contracts,  145-162. 

as  defense  for  crime:  Crim.  L.,  6. 

Infant,  in  ventre  sa  m6re:  Crim.  L.,  128-180. 
Infants,  negligence  with  reference  to :  Railr., 

670. 

in  general,  see  Minors. 

Inferior  courts,  jurisdiction:  Courts,  57-59. 

criminal  procedure  in :  Crim.  L. ,  1757-1808. 

Information,  prosecution  by ;  sufficiency  of : 

Crim.  L.,  1762-1778. 

amendment  of:  Crim.  L.,  1774-1776. 

for  assault  and  battery:  Crim.  L.,  241. 

for  seizure  of  liquors:  Intox.  Liq.,  56-60. 

for  illegal  sale  of  liquors:  Intox.  Liq., 

83-113. 
Inheritance  by  adopted  child:  Parent  &  Ch., 

89,40. 

in  general,  see  Estates  of  Decedents. 

Injunctions. 

I.  In  what  cases  granted.     I,  p.  876. 

II.  Procedure. 

a.  In  general.     I,  p.  883. 

b.  Temporary  injunction.     I,  p.  884. 

c.  Dissolution  of  temporary  injunc- 

tion.   I,  p.  885. 

d.  Bond ;  remedy  upon.    I,  p.  886. 

e.  Violation.    I,  p.  888. 


141-144. 
to  prevent  sale  of  property  for  taxes: 

Tax.,  250-265. 
—  review  of  allowance  of :  Appeal,  67. 
Injuries  causing  death,  right  of  action  for: 

Actions,  78-85. 

to  the  person :  Lim.  of  Aa,  222-226. 

Innkeepers.    I,  p.  888. 
Insane  person:  Convey.,  9-12. 

admissions  by :  Ev.,  155. 

guardianship    of:    Guardianship,   95- 

98. 
limitation  of  actions  in  favor  of:  lim. 

of  Ac.  143. 

support  of:  Poor,  11-14. 

taxation  of  property  of:  Tax.,  78. 

redemption   by  from   tax   sale:  Tax., 

664r^76. 
Insane,  meaning  of  term :  Words  &  Phr.,  84. 
Insanity.    I,  p.  889. 
as  affecting  capacity  to  contract:  Oon- 

tracts,  163-174. 

as  a  defense :  Crim.  L^,  8-24. 

inquiry  as  to  on  arraignment:  Crim.  L, 


1074.  1075. 

—  burden  of   proof  of:  Crim.  L.,  \W^ 
1604. 

—  as  ground  of  divorce :  Divorce,  4. 

—  evidence  of:  Ev.,  81-^. 

—  opinion  as  to:  Ev.,  384-398. 

—  presumption  as  to:  Ev.,  859,  800. 

—  of  grantor:  Homestead,  117, 118. 

—  as  defense  to  injunction  bond:  Injunc, 


168. 


as  a  defense  in  slander :  Slander  &  L, 

93. 

of  testator :  Wills,  20-80. 

Insolvency,  what  constitutefi:  Aasignt.,  101, 

102. 

proof  of:  Fraud.  Conv.,  185-14a 

-  as  ground  of  injunction:  Injuna,  4-6. 

meaning  of  term :  Words  &  Phr.,  35. 

Insolvent  laws :  Assignt.,  152. 


I  -. 
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iNSTRUOnONS. 

I.  Form  and  method  of  giving.  I,  p.  890. 
n.  Duty  to  instruct;  refusal  of  instruc- 
tions ;  modifications.     I,  p.  892. 
in.  Subject-matter  of  instructions. 

a.  In  general ;  misleading  and  erro- 

neous; effect  of  error.  I,  p.  895. 

b.  Stating  the  issues.    I,  p.  897. 
IV.  Pertinency  to  issues  and  evidence. 

a.  In  general    I,  p.  898. 

b.  As  to  questions  of  fact.    I,  p.  900. 
0.  As  to  the  effect  of  written  instru- 
ments, records,  etc.    I,  p.  902. 

d.  Construction ;  conflicting  instruc- 

tions.    I,  p.  903. 

e.  Duty  of  jury  to  follow.    I,  p.  904. 
.  f .  What  objections  may  be  raised  or 

errors  cured  by  instructions.    I, 
p.  905. 
objections  to  not  first  considered  on  ap- 
peal :  Appeal,  180,  181. 

review  of  rulings  on :  Appeal,   259-271. 

presumption  as  to :  Appeal,  823-331. 

when  without  prejudice :  Appeal,  481- 


453. 


—  in  criminal  case:  Crim.  L.,  1191-1227. 

—  as  to  defendant  being  witness  in  crim- 
inal case:  Crim.  L.,  1447. 

—  exceptions  to:  Ezcep.,  28-57. 

—  how  preserved:  Ezcep.,  86-91. 

—  withdrawing  evidence  from  the  jury : 


Ev.,  137^1377. 

—  justice  of  the  peace  cannot  give:  J.  P., 
110,  111. 

—  what   objections 


may   be    raised    by: 


Plead.,  905-918. 

—  additional:  Prac.,  120-122. 

—  as  to  survey :  Pub.  Lands,  4. 


Instruments,  inspection  of :  Ev.,  1265. 

transmitted  with  record :  Appeal,  708. 

Insurance. 

I.  Fire;  lightning;  tornado. 

a.  Insurable  interest.    I,  p.  906. 

b.  The   contract;    application   and 

policy.    I,  p.  906. 

c.  Payment  of  premiums ;  cancella- 

tion for  non-payment ;  recovery 
of  unearned  premiums.  I,  p. 
908. 

d.  Assignment  and  subrogation.    I, 

p.  910. 

e.  Warranties  and  representations. 

I,  p.  911. 


Insurance — continued. 

I.  Fire;  lightning;  tornado — continued. 

f .  Waiver  of  breach  of  warranty  or 

forfeiture.     I,  p.  916. 

g.  Loss,  what  covered.    I,  p.  919. 

h.  Conditions  precedent  to  recov- 
ery; notice,  proof  of  loss.  I, 
p.  919. 

1.  Limitation  of  action.    I,  p.  921. 
j.   Authority  of  agent.    I,  p.  928. 
k.  Statutory  provisions  as  to  com- 
panies.   I,  p.  925. 
IL  Life.    I,  p.  925. 
III.  Accident.    I,  p.  929. 

defenses  to  notes  given  for :  Bills  &  K. , 

384. 

reformation  of  policy :  Equity,  75. 

Insurance  companies,  suits  against  in  jus- 
tice's court:  J.  P.,  21. 

assessment  of:  Tax.,  145. 

action  against:  Venue,  30,  81. 

Intemperance  as  defense  to  policy  of  insur- 
ance: Insurance,  259-261. 
Intent,  opinion  as  to :  Ev. ,  358,  854. 

parol  evidence  of  to  vary  contract :  EJv., 

688-693. 

as  governing  construction:   Stat.,  21- 

25. 
Intention:  Ev.,  49-59. 
iNTEREsrr. 

I.  Lawful  interest. 

a.  In  general.    I,  p.  929. 

b.  Interest  upon  interest.     I,  p.  930. 

c.  At  what  rate.    I,  p.  930. 

d.  When  interest  commences  to  run. 

I,  p.  932. 
n.  Usury. 

a.  In  general,  of  contracts  held  to  be 

usurious.    I,  p.  982. 

b.  Effect  of  usury  on  the  contract. 

I,  p.  935. 

c.  Pui'ging   contracts  of    usury. 

p.  936. 

d.  Who  may  set  up  the  defense. 

p.  936. 

e.  Third  parties  as  affected   by. 

p.  937. 

f.  Usury,  when  paid.    I,  p.  939. 

g.  Conflict  of  laws.     I,  p.  940. 

h.  Pleadings  and  evidence.    I,  p.  940. 
i.  Forfeiture;   judgment  and  costs. 
I,  p.  941. 
:  Bills  &  N.,  5WJ9,  175,  176,  179. 


I, 
I. 
I, 
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Interest,  default  in:  Bills  &  N.,  180. 

repayment  on  rescission :  Contracts,  602. 

allowance  of:  Dam.,  6&-74,  316. 

chargeable  against   executor:    Est.   of 

Dec.,  447. 
liability  of  garuishee  for:  Garnishment, 


111. 

—  liability  of  guardian  for :  Guardianship, 

—  trustee  chargeable  with :  Trusts,  122. 

—  on  judgment:  Judgts.,  182-136. 

—  on  mortgage  indebtedness:  Mortg.,  36- 
39. 

—  foreclosure  for  failure  to  pay:  Mortg.. 
317-319. 

—  on  county  bonds:  Mun.  Ck)rp.,  147. 

—  on  county  warrants :  Mun.  Corp. ,  890. 

—  variance  as  to:  Plead.,  182. 

—  prayer  for  allowance  of:   Plead..  440- 


442. 


—  allowance  of  in  condemnation  proceed- 
ings: Railr.,  258-263. 

—  on  damages  for  injuries  to   stock  on 


right  of  way :  Railr. ,  386. 

—  on  school  fund :  Schools,  201. 

—  on  taxes:  Tax.,  319-381,  401-415. 


Interest  of  witness,  what  sufficient  to  dis- 
qualify: Ev.,  994-1021,  1131-1045;  Wills, 
9-11. 

as  affecting  credibility:  Ev.,  1181-1135, 

1214-1217. 

Interpleader:  Parties,  204-207. 

Interpreter:  Ev.,  127. 

Interrogatories  to  pleadings:  Plead.,  796-808. 

to  garnishee:  Garnishment,  87. 

to  jury:  Crim.  L.,  1225;  Prac,  123-147. 

Interstate  commerce:  Carr.,  100;  CJonst.  L., 
218,  260-272. 

Intervention:  Plead.,  809-826;  Replevin,  79- 
82. 

Intoxicated  person,  sales  of  liquors  to:  In- 
tox.  Liq. ,  68-78. 

Intoxicating  Liquors. 

I.  In  general.     I,  p.  942. 
II.  Permits;    sales  by  pharmacists     I, 
p.  944. 

III.  Seizure  and  destruction  on  search 

warrant.     I,  p.  946. 

IV.  Illegal  sale  or  keeping  for  sale.    I, 

p.  947. 
V.  Nuisance    committed  in  the  illegal 
keeping  or  selling ;  injunction.     I, 
P,W9. 


INTOXICATINO  LiQUORS  —  continued. 

VI.  Recovery  of  civil  damages.    I,  p.  951. 
VII.  Liens  of  judgments  for  illegal  sales. 

I,  p.955. 
VIII.  Contracts  for  illegal  sale  void;  re- 
covery of  purchase  price.  I,  p.  966. 

regulation  of  sale  of:  Const.  L.,  196- 

198.  213-217. 

permits  for  sale  of :  Certiorari,  27,  89. 

contracts    for  illegal  sales:  Contracts, 

819,  320. 

illegal  sale  of:  Crim,  L.,  714^716. 

joint  sales  of:  Dam.,  84-86. 

regulation    by  city  of    sale  of:  Mun. 


Corp.,  27a-280. 

—  drinking  by  jury:  New  Tr.,  31-40. 

—  recovery  of :  Replevin,  66,  57. 


Intoxication  as  affecting  capacity  to  contract : 

Contracts,  175-179. 

as  a  defense:  Crim.  L.,  25-29. 

as  ground  for  divorce:  Divorce,  26. 

opinion  as  to:  Ev.,  888. 

presumption  as  to:  Ev.,  861. 

as  affecting  credibility:  Ev.,  1187. 

defined:  Intox.  Liq.,  22-24. 

constituting  negligence:  Mun.  Corp.,  701, 

702:  Negl.,  148-150. 
no  defense  in  action  for  slander:  Slan- 
der &  Lu,  94. 
Introduction  of  witness:  Ev.,  1229-1265. 
Inurement  of  after-acquired  title:  Convey., 

209-218. 
Irrelevant  matter :  Plead.,  12-18. 
Issues,  statement  to  the  jury :  Instruc,  116- 

137. 

equitable,  see  Equitable  Issues. 

judgment    conclusive   upon :   Judgts., 

320-357. 
Jeopardy,  previous:  Crim.  L.,  1838-1859. 
Joinder  of  actions:  Mech.  Lien,  139. 

of  causes  of  action :  Plead.,  384-443. 

of  legal  and  equitable  actions:  Actions,  59. 

of  plaintiffs:  Parties,  106-126. 

of  defendants :  Parties,  161-179. 

Judge,  civil  liability  of:  Officers,  144, 145. 
allowance  of  attachment  by :  Attach., 

71-78. 

certificate  of,  on  appeal,  see  Certificate. 

who  may  act :  Courts,  123-135. 

certificate  of,  as  to  proceedings:  Excep., 


121-123. 

—  prejudice  of,  change  of  place  of 

account  of:  Venue,  63-66. 


00 


iteterencee  aii*  to 

Judge's  calendar:  Courls,  191-196. 
Judgment,    payment    of,     waiving    appeal: 

Api)enl,  10-13, 
in  appellate  proceeilingH:  Appeiil.  9;M~ 

973. 
against  mortgagee:  Clint,   Morlg.,  13P- 

IHl. 

on  stay  kind:  Const.  L.,  44, 

for  coeta:  CoHts,  S3-80, 

entry  of:  Courts,  109-313. 

docket:  Courls,  206-211. 

airestof:  Plead.,  914-919. 

in  crinimal  case:  Crim.  L.,  IM.l.  VJOH. 

— -on  default:  Default,  103-106. 

for  alimony,  lien  of;  Divorce,  116,  117. 

for   divorce,   setting   aside:  Hubsequent 

■■hanges:  Divorce,  118-120,  13T-133. 
sale  under,  barring  dower :  E-it.  nt  Dec. 

334-340, 

exception  to:  Excep,,  58-68, 

— -  satigfactlon  of,  cal]celing^  Extfu.,  305- 

:JOT. 
against   gai-niahee:   Garnishment,    !."i3- 

177. 

enjoining;  In junc,  64-78. 

interest,  upon:  Interest,  15-19. 

preeuiuplion  in  favor  of;  Juriati.,  48-t)B. 

v£feet    of    errors    or    irregularities    in: 

JuriHU.,  134-165. 

in  justice's  court:  J.  P.,  180-146. 

on  writof  error  to  jnstjce'aoourt:  J.  P., 

a9a-303. 
againut  municipal  corporation :  levy  of 

lux  to  pay:  Mandamus,  26-43, 

in  foreclosure:  Mortg.,  386-378. 

personal,    in   forocloBure:  Mortg.,   380- 

3S1. 
against   owner   of  property  for  spwia! 

asaesument:  Mud.  Corp.,  S91-,504. 
on  service    by    publication:    New   Tr., 

386-252. 
in  [lartition   proceed inga :  Partition,  i7. 


titl<«  and  s«<"tions. 

JODOHENTK  —  continued. 
II.  Validity  and  effect. 

a.  Setting    aside    or    vacating.      I. 

p.  968. 

b.  How   far   oonelusive;    collateral 

attack.     I,  p.  972. 

c.  Conclusive  as   to  claims  or  de- 

feiiEes  which  luight  liave  been 
pleaded.    I.  p.  B74. 

d.  Former   adjudication;    eatopiwl. 

I,  p,  976. 

e.  Merger.    I,  p.  987, 

III.  ABxignnient:  subrogation.    T,  p.  988. 

IV,  Set-off  and  discharge.     I,  p.  989. 

V.  Action   upon   judgment;  revivor.     I. 

p.  991. 
VL  I^ien. 


1.  Rendition. 

a.  Nature;    form;    in    accordance 

with   pleadings;   after  defend- 
ant's death,     i,  p.  958. 

b.  Upon    what    baeed;    pleadings: 

special   verdict;    summarj   iiv- 
der;  agreement.     I,  p,  961. 

c.  Confessionof  judgment.  I,  p.  9IJ3, 

d.  Entry  of  judgment :    record ;  in- 

dex,    I,  p,  96i>. 
Vol.  n  — 07 


aDc«.     I,  p,  992. 
b.  Upon  what  jiroperty.     I,  p.  994. 
t.   Effect    of     lien ;     jirioriliea.       I, 
p.  006. 

against   partnership  or  partiieiit:  Part- 
nership. 138-151. 

— —  on  appeal  in  eondcmiiatiim  jirocccdinRs: 
Railr.,  357, 

in  action  of  right:  Real  Prop.,  HO. 

in  occupying   claininnt'a    proceedings: 

Real  Prop.,  196. 

— —  in  action  to  recover  personal   property; 
Replevin,  93-U5. 

against  surety:  SurctyKhip,  39-36. 

against   princii>al   and   nnrety :  surety's 

right  ujKin  payment  of:  Surelyshiji,  I'Jti- 
131.  143-144. 

in  action  to  fnreclotm  title  bond :  Vend- 
ors, aai. 

change  of  venue  in  action  to  enforce  or 

viu-*te:  Venue,  105. 

equitable   relief   againrt:    Biuily.   168- 

soy. 

- — -  how   enforced  against  property  of   de- 

i-idents:  Est.  of  Dec,  141-145. 
authentication  and  proof  of:  Ev.,  537- 

554. 
lien  of  on  homeetewl:  Uoiueateail.  157- 

loa. 

lien  of  npon  railioadH:  Raib',,  1U3-I06. 

ill  personam  and  in  rem:  Juritid..  16G- 

101. 
limitation  of  actionaupon:  Lini.  of  Ac, 

ieO-262, 
priority  of:  Mortg.,  134. 
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Judgments,  taxes  to  i)ay !  Tax.,  331. 
Judicial  acts,  liability  of  officers  for :  Officers, 

135-157. 
Judicial  department:  Const.  L.,  <S66-401. 
Jndicial  notice:  Ev.,  5ia-636;  Plead.,  45. 

of  city  ordinance:  Mun.  Cori>.,  750-753. 

Judicial  sale:  Execu.,  212-337. 

of  note :  BUls  &  N.,  32(V-828. 

barring  dower:  IBst.  of  Dec.,  336-340. 

meaning  of  term:  Words  &  Phr.,  37. 

Jurat:  Affid.,2-7. 

to  verification:  Plead.,  348-253. 

JuRisDicrnox. 

I.  In  general.     I,  p.  998. 
II.  Essential  to  validity  of  judgment.    I, 
p.  998. 
III.  How  acquired.     I,  p.  999. 
rV.  How  shown;  presumptions. 

a.  Courts  of  general  and  courts  of 
limited    jurisdiction.      I,    p. 
1001. 
\k  Presumptions  in  favor  of  court's 
action;   insufficient  or  defect- 
ive   notice  or  service.     I,   p. 
1005. 
y.  Errors  and  irregularities  as  affecting 
jurisdiction;  want  of  jurisdiction. 
I,  p.  1007. 
YI.  Judgments  in  personam  and  in  rem. 
I,  p.  1009. 
YU.  In  actions  against  minors,  insane  per- 
sons, etc.     I,  p.  toil. 

of  action  against  boat :  Actions,  94. 

in  cases  of  assignment:  Aasignt.,  142- 

147. 

in  bankruptcy  cases :  Bankr.,  1-7. 

of  national  banks:  Banks,  18. 

in  bastardy  proceedings :  Bastardy,  7,  8. 

in  cases  of  (xm tempt :    Contempt,   26, 

27. 

of  supreme  court :  Courts,  1-17. 

concurrent :  Courts,  53-56. 

by  arrest:  Crim.  L.,  789. 

of    inferior   courts    in    criminal  cases: 

Crim.  L.,  1757-1759. 

in  case  of  divorce :  Divorce,  45-54. 

equitable:  Equity,  1-39. 

to  order  sale  of  real  property  by  execu- 
tor or   administrator:  Est.  of  Dec.,    237- 
241. 
over  executor  or  administrator :  Est.  of 


Dec.,  440-479. 

—  presumption  of:  Ev.,  898-900. 


Jurisdiction  in  gamishnient  proceedings: 
Garnishment,  5,  6. 

in  case  of  guardian's  sale :  Guardian- 
ship, 56-60. 

in  habeas  corpus  proceeding:  Habeas 


Corpus,  5,  19-23. 

in  proceedings  for  injunction:  Injunc, 


105. 

—  judgment     without,    not     conclusive: 
Judgts.,  285-287. 

—  of  justices  of  the  peace:  J.  P.,  1-40. 

—  of  justice,  not  exclusive:  J.  P.,  38. 

-^  in   proceedings   by   mandamus :   Man- 


damus, 76. 

—  as  to  patent  rights :  Patents,  6-9. 

—  demurrer  for  want  of:  Plead.,  687,  688. 
of  the  state :  State,  ^-5, 


Juror,  dismissal  of  in  criminal  case:  Crioi. 

L.,  1150. 
not  privileged  from  testifying  as  to  facts 

on  the  trial:  Ev.,  1107. 
JUROBS.     I,  p.  1012. 
— -  qualification  of:  Prac.,  61,  62. 
Jury,  formation  of,  challenges,  et^, :  Prac, 

61-«3. 
failure  to  swear :  Appeal,  169 ;  Crim.  L., 

1110-1150. 

fees:  Costs,  14. 

conduct   in   criminal   case:    Crim.  L., 


1228-1284. 

—  what  take  with  them  on  retiring:  Crim. 
L.,  1285-1237;  Prac.,  107-119. 

—  misconduct   of:    Crim.    L.,    12T9-1281: 


New  Tr.,  24-71. 

submission  of  equitable  issue  to:  Equity, 


289-292. 

duty  of  to  follow  instructions :  Instruc- 


tions, 241-249. 
Jury  trial:  Prac.,  7-23,  61-255. 

waiver:  Crim.  L.,  1108,  1109. 

before  justice  of  the  peace  in  criminal 

cases:  Crim.  L.,  1783-1785. 
in  civil  cases  in  justice's  court :  J.  P., 


109. 

—  of  claims  against  deceased  persons:  E^ 

of  Etec.,  202. 

—  on  probate  of  will :  Wills,  59,  60. 

—  discharge  of:  Prac,  82-«8. 

—  viewing  premises:  Prac,  90-W. 

—  interrogatories  to  and  special  verdict : 


Prac,  123-166. 

right  to,  see  Trial  by  Jury. 


Jury  list :  Jurors^  1-8. 


References  are  to  titles  and  sections. 


J08TICB8  OF  THE  Peace. 

Land  patents:  Ev.,  624. 

L  Jurisdiction. 

Land  warrant:  Bills  &  N.,  15,  186. 

a.  In  general.    I,  p.  1013. 

Landlord,  substitution  of  in  action  of  right: 

b.  As  prescribed  by  statute.    I,  p. 

Real  Prop.,  120. 

1014. 

lien  of,  priority:  Chat.  Mortg.,  136. 

n.  Venue. 

Landlord  and  Tenant. 

a.  Place   of   bringing   suit.    I,  p. 

I.  The  lease  and  rights  thereunder;  rent, 

1017. 

repairs ;  improvements ;  damages.   I, 

b.  Change  of  venue.    I,  p.  1017. 

p.  1084. 

c.  Place  of  trial.    I,  p.  1018. 

IL  Tenancy  at  will,  notice  to  terminate ; 

lU.  Commencement   of   action;    appear- 

emblements.   I,  p.  lOiO. 

ance;  pleading. 

TIT.  Landlord's  lien.    I,  p.  1041. 

.  a.  Notice.    I,  p.  1018. 

landlord's  interest:  Gkurnishment,  4S. 

b.  Appeai'ance.    I,  p.  1019. 

tenancy  at  will:  J.  P.,  809-811. 

c.  Pleadings.     I,  p.  1019. 

parol  lease :  Stat,  of  Fr.,  77-80. 

IV.  Trial  and  judgment. 

redemption  by  tenant  from  tax  sale : 

a.  Incidents  of  the  trial.    I,  p.  1021. 

Tax.,  550. 

b.  Dismissal   or    nonsuit  and   de- 

Larceny: Crim.  L.,  303-379. 

fault.    I,  p.  1021. 

compound :  Crim.  L.,  380-386. 

a  Judgment,  its  entry  and  enforce- 

  from  dwelling-house:   Crim.  L.,  881- 

ment.    I,  p.  1022. 

383. 

V.  Appeals  and  writs  of  error. 

from  person:  Crim.  L.,  384, 885. 

a.  Appeal   and  trial   anew.    I,    p. 

Law,  meaning  of  term :  Words  &  Phr.,  38. 

1028. 

Laws,  authentication    and  proof  of:    Ev., 

b.  Writ  of  error  and  proceedings 

555, 566. 

thereunder.    I,  p.  1030. 

of  another  state,  expert  testimony  as  to: 

Vi.  Attachment  and  garnishment.    I,  p. 

Ev.,  420. 

1032. 

in  general,  see  Statutes. 

Vn.  Remedy  for  forcible  entry,  or  deten- 

Lease: Landl.  &  T.,  1-74.     . 

tion  of  real  property.     I,  p.  1032. 

of   agricultural   college   lands:     Agl. 

instructions  by :    Instructions,  22. 

Col.,  1. 

certiorari  from :  Certiorari,  9. 

passes  by  conveyance:  Convey.,  188. 

— —  amendment  of  pleading  on  appeal  from. 

as  breach  of  covenant:  Convey.,  290. 

Plead.,  288-291. 

of  homestead,  assignment  of:    Homf 

change  of  venue  on  appeal  from :  Venue, 

stead,  108-110. 

107-109. 

of  personal  property,  recording:  BhJ 

jm'isdiction  and  procedure  of,  on  trial 

114,  115. 

of  criminal  cases:  Crim.  L.,  1557-1808. 

parol:  Stat,  of  Pr.,  77-80. 

extent  of  punishment  which  may  be  in- 

 of  raibroad :  Railr.,  91-101. 

flicted  by:  Const.  L.,  62-64. 

for  mining,  see  Mining. 

proof  of  judgments  of:  Ev.,  549-554. 

Leasehold  interest,  lien  of  judgmer 

liability  on  bond :  Officers,  50-51. 

Judgts.,  524-527;  Mech.  lien,  106 

civil  liability  of:  Officers,  146-155. 

Legacy:  Wills,  136-139. 

compensation  of:  Officers,  220-222. 

payment  of:  Est.  of  Dec.,  26 

Justification  for  assault  and  battery :  Crim. 

Legal  tender:  Const.  L.,  150;  Te 

L.,  288-240. 

Legalizing  acts:  Const.  L.,  319- 

in  slander:  Slander  &  L.,  76-78. 

Acts,  61-67. 

Laches:  Contracts,  605;  Spec.  Perf.,  4d-^; 

Legislative  department:  Com 

Trusts,  50;  Vendors,  150-153. 

Legislative  proceedings:  Ev. 

Land,  transfer  of  interest  in:  Stat,  of  Fr., 

Legislative  power,  delegatir 

52-80. 

39S-307. 

Tiand  grants:  Tax.,  86-51. 

Legislative    power   of   r 

Laud  office,  certificate  from:  Ev.,  587-592. 

Mun.  Corp.,  55-58. 

1060 


INDEX. 


References  are  to  titles  and  sections. 


Legislature,  restraining  legislative  action  of : 

In  June,  40. 
Letters:   Ev.,  120,  121. 

admissibility  of;  Ev.,  168,  104,  600,  601. 

contracts  by :  Contracts,  36-47. 

of  administration:   Est.  of  Dec.,  27-29. 

Levees,  construction  of  by  county:    Mun. 

Corp.,  860. 
Levy:  Attach.,  100-162;  Execu.,  55-181. 
on  mortgagor's  interest:  Chat.  Mortg., 

111-116. 
— —  on  pledged  property :  Pledge,  8. 
liability  of  officer  for  failure  to  make : 

Officers,  183,  134. 
liability  for   illegal:    Officers,  126-132; 


Trespass,  28. 
Levy  of  tax:  Tax.,  261-281 ;  Mandamus,  26- 

43. 
to  pay  indebtedness :  Mun.  Corp.,  204- 

220, 
Libel,  instructions  to  jury  in  prosecutions  for : 

Crim.  L,  1222-1224. 

burden  of  proof:  Crun.  L.,  1595-1599. 

in  general,  see  Slander  &  L 

License.    I,  p.  1044. 

revocation:  Convey.,  185,  186. 

to  mine :  Homestead,  129,  130. 

judgment    lien    does    not    attach    to: 

Judgts.,  528,  5^9. 

to  mine:  Stat,  of  Fr.,  61,  62. 

for  ferry :  Waters,  25-36. 


Licenses:   Const.   L.,  26,  158;   Mun.  Corp., 

281-287;  Intox.  Liq.,  10,  11. 
License  tax  on  non-residents:  Const.  L,  267. 
Lien,  against  boat:  Actions,  95. 

of  factor:  Agency,  183. 

of  attorney:  Att'y,  118-140. 

of  bailee:  Baikn.,  23-32. 

of  carrier:  Carr.,  106-108. 

of  innkeeper :  Innkeepers,  7,  8. 

of  chattel  mortgage:  Chat.  Mortg.,  134- 

150. 

establishment :  Equity,  265. 

under  levy:  Attach.,  145-157 ;  Execu.,  96. 

of  judgment:  Judgts.,  500-574. 

of  judgments  for  illegal  sale  of  liquors : 

Intox.  Liq.,  197-214. 

of  judgment  by  confession:  Judgts.,  93. 

of  landlord :  Landl.  &  T.,  92-182. 

mechanic's,  see  Mechanic's  Lien. 

of  vendor:  Vendors,  167-202. 

for  purchase  mon^y  of  chattel :   Sales, 


84,85. 


Lien,  effect  of  bankruptcy  upon:   Bankr.,  2, 

18. 
Lien  of  taxes:  Tax.,  811-318,  739-742. 
Lien  of  special  assessment  for  improvements : 

Mun.  Corp.,  538. 
Liens,  tacking:  Mortg.,  151-154. 
Lienholder,  payment  of  taxes  by:  Tax.,  800, 
801. 

redemption  from  execution  sale :  Execu., 

427-48a 
Life  estate:  Convey.,  145-168. 

value  of:  Dam.,  138. 

Life  tables:  Dam.,  214-220;  Ev.,  88. 
Life  insurance :  See  Insurance. 
Light  and  air :  Easements,  12. 
Lightning,  insurance  against:  See  Insurance. 
Limitation  of  Actions. 

L  General  principles;  construction  and 
effect  of  the  statute;  how  pleaded. 
I,  p.  1045. 
II.  When  the  statutory  period  oommenoes 
to  run. 

a.  In  general.    I,  p.  1048. 

b.  In  cases  of  fraud  or  mistake. 

I,  p.  1052. 

c.  In    cases    of  mutual  account. 

I,  p.  1053. 
in.  When  the  statutory  bar  becomes  com- 
plete. 

a.  In  general.    I,  p.  1054. 

b.  In  case  of  minors,  insane  per- 

sons, etc.    I,  p.  1055. 

c.  In  case  of  non-residents,  persons 

in  military   service,  eta     I, 
p.  1055. 
IV.  Commencement   of   action  in  proper 

time.    I,  p.  1057. 
v.  Removal  of  bar  by  admission  or  new 

promise.    I,  p.  1058. 
VI.  Period   of   limitation     in    particular 
cases.    I,  p.  1061. 
in  special  cases:   Bankr.,    10-13;  Cer- 
tiorari, 35;  Crim.  Con.,  9;  Mandamus,  85; 
Mech.  Lien,  96,  150. 

against  stockholder:  Corp.,  194. 

attacking  sale  of  real  property  by  exec- 
utor or  administrator :  Est.  of  Dec.,  260, 261. 
to   recover  dower:  Est.  of  Dec.,  817, 


387-389. 

—  attacking   guardian's   sale:   Guardian- 


ship, 63-68. 

—  for  loss  under  policy  of  insurance:  In- 
surance, 196-209. 


INDEX. 
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Limitation  of  actions,  upon  coupons:  Mun. 

Corp.,  14a 
against   principal  bars    action   against 

surety:  Suretyship,  107. 
by  surety  against  principal :  Suretyship, 


128. 


to  recover  taxes:  Tax.,  359-862. 

as  to  tax  titles:  Tax.,  838-881. 

as  to  trusts :  Trusts,  53. 

to  foreclose  title  bond :  Vendors,  220. 


limitation  of  time  for  granting  adminis- 
tration: Est.  of  Dec.,  4-7. 

limitation  of  claims  against  deceased  per- 
sons: Est.  of  Dec.,  169-198. 

Limitation  of  criminal  prosecutions:  Grim. 
L.,  783-788, 

Limitations,  statute  of:  Const.  L.,  140-145. 

interposed  by  demurrer:    Plead.,  700- 

703. 

Lunatic :  See  Insane  Person. 

Liquidated  damages:  Dam.,  801-310. 

Lis  pendens :  Notice,  68-95. 

purchase  subject  to:  Mortg.,  405. 

transfer  subject  to :  Parties,  208-219. 

purchaser  subject  to:  Real  Prop.,   173. 

livery-stable  keeper,  lien  of :  Bailm. ,  80-32. 

Loss  in  case  of  insurance,  what  covered :  In- 
surance, 155-102. 

proofs  of:  Insurance,  166-195. 

waiver:  Insurance,  146. 

Lost  money:  Bailm.,  36. 

Lost  note:  Bills  &  N.,  468-470. 

Lost  goods,  larceny  of:  Grim.  L.,  315-317. 

Lost  instruments :  Equity..  254,  255. 

Lotteries:  Contracts,  332;  Grim.  L,  683. 

Love  and  affection  as  consideration:  Con- 
vey., 122-124. 

Low  water  miurk:  Convey.,  252. 

Machinery:  Fixtures,  6-9. 

knowledge  of  defects  in:  Negl.,  6,  7. 

duty  of  railway  as  to:  Railr.,  475-566. 

Maiming:  Grim.  L,  194,  195. 

Maintenance:  See  Champerty. 

Male  animals:  Animals,  11,  12. 

Malice  in  case  of  assault :  Assault,  1,  2. 

presumed:  Grim.  L.,  30-32. 

aforethought:  Grim.  L.,  131-134. 

as  basis  for  exemplary  damages:  Dam., 

287-291. 

in  malicious  prosecutions :  Mai.  Pros. , 


11-13. 

—  in  slander:  Slander  &  L.,  20-29. 

—  how  pleaded:  Plead.,  116-M8. 


Malice,  variance  as  to:  Plead.,  169. 
Maucious  Prosecution.    II,  p.  1. 
Malicious  threats:  Grim.  L,  274-276. 
Malicious  mischief:  Grim.  L,  412,  413. 
Malpractice  of  physician :  Grim.  L.,  148. 
Mandamus.    II,  p.  4. 

in  federal  courts:  Courts,  80. 

against  state  officer:  Const.  L.,  278. 

disobedience :  Contempt.  15. 

against  canvassers :  Elections,  34-86. 

to  compel   levy  to    pay  indebtedness : 

Mun.  Corp.,  204r-220. 
to  compel  execution  of  tax  deed,  when 

baiTed:  Tax.,  851. 
Manslaughter:  Grim.  L.,  181-193. 
Market  reports,  error  in  furnishing :  Dam. ,  32. 
Market  value:  Dam.,  186-137;    Raik.,  167- 

177. 
Markets:  Mun.  Corp.,  807-311. 
Marriage,    n.  p.  10. 

breach  of  contract  of :  Breach  of  Pr.,  1,  2. 

as  a  bar  to  prosecution  for  seduction : 

Grim.  L,  599. 

terminates  minority :  Minors,  2. 

of  child :  Parent  &  Ch.-,  11. 

contracts  in  consideration  of :  Stat,  of 


Fr.,  27. 

—  record  of:  Ev.,  585,  586. 


Married  woman,  acknowledgment  by: 

Ackgt.,  35. 

citizenship  of :  Aliens,  17. 

conveyance  by:  Convey.,  18-24. 

liable  for  breach  of  covenant:  Convey., 

359,  360. 

criminal  liability:  Grim.  L.,  7. 

recovery  for  loss  of  time:  Dam.,  230. 

residence  of :  Residence,  10. 

as  trustee:  Trusts,  141. 

as  parties :  Parties,  240-242. 

Mai-shal  of  city :  See  City  Marshal. 
Marshaling  assets:  Equity,  209-219:  Mortg., 

43. 
Mason  work,  computation  of :  Contracts,  482. 
Master,  liability  of  for  negligence  of  serv- 

ant:  Neg.,  60-77. 
liability  of,  for  torts  of  servant :  Agency, 

138,  189. 
Maturity:  Bills  &  N.,  160-180. 
Mayor, powers,  etc.,  of:  Mun.  Corp.,  754-760. 
Mayor's  court :  Courts,  65. 
Meadow,  measure   of  damages  to  by   tiro: 

Dam.,  148. 
Meander  lines:  Pub.  Lands,  8;  Waters,  17. 
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Measure  of  damages :  See  Damages. 
Mechanics'  Liens. 

I.  For  what  allowed,    n,  p.  13. 
XL  Filing  statements,  etc.    II,  p.  14. 

III.  Extent  of  the  lien  and  method  of  en- 

forcement.   II,  p.  19. 

IV.  Waiver ;  collateral  security.  II,  p.  38. 
:  lim.  of  Ac,  281,  383. 

foreclosure :  Notice,  87. 

set  up  in  foreclosure:  Mortg.,  355. 

Medical  attendance,  liability  for  in  case  of 

personal  injury:  Dam.,  207. 
Medical  books  as  evidence:  Ev.,  888,  884. 
Medical  exports:  Ev.,  417-419. 
Mental  weakness:  Convey.,  14;  Wills,  20-80. 
Mental  suffering,  damages  for:  Dam.,  47-51. 
Merchant,  as&essment  of,  on  stock :  Tax.,  143. 
Merger:    Contracts,  618-615;    Judgts.,   428- 

483,  472,  477;  Landl.  &  T.,  5,  19;  Mech. 

Lien,  115;  Mortg.,  277-803;  Suretyship,  186. 
Mileage  of  witness:  Ev.,  908,  904. 
Mileage  of  sheriff:  Officers,  200-208. 
Military  order,  mitigation :  Assault,  10. 
Military  control:  Carr.,  42. 
Military  service,  elective  franchise  of  persons 

in:  Const.  L.,  253:  Elections,  10-13. 
continuances  to  persons  in:  Centin.,  54, 

55. 
limitation  of  actions  against  persons  in : 

lim.  of  Ac,  168-170. 
Military  substitute,  contract  for :  Contracts, 

450. 
Military  restraint :  Habeas  Corpus,  8,  9. 
Military  authority:  Trespass,  21. 
Mill-dams,  taking  property  for:  Const.  L.,  185. 

damage  from  back-water :  Waters,  43-45. 

condemnation  of  property  for :  Waters, 

50-66. 
Mill-pond,  riparian  rights :  Waters,  24. 
Mill-race:  EasemH, 9. 
Mining.    U,  p.  24. 

Mining  contract,  breach  of:  Contracts,  556. 
Mining  lease,  failure  to  execute:  Dam.,  155. 

possession  under :  Notice,  44. 

Mining  license :  Homestead,  129,  130. 
Minors.    II,  p.  26. 

contracts  of :  Contracts,  145-162. 

-: —  conveyances  by:  Convey.,  8-8. 

actions  against :  Jurisd.,  192-197. 

limitation  of  actions  in  favor  of :  Lim. 

of  Ac,  188-143. 

as  parties:  Parties,  228-339. 

in  saloons:  Criuu  L.,  739. 


Minors,  costs  in  action  by :  Costs,  15. 16. 

actions  for  personal  injuries  to:  Dam., 

244-350. 

service  of  notice  upon:  Orig.  Not.,  168L 

service    upon    by    publication:    Orjg. 


Not.,  147. 

—  redemption  by,  from  tax  sale:   Tax., 


664-676. 

Miscarriage:  See  Abortion. 

Misdemeanors  in  general :  Crinu  L.,  788. 

Misjoinder  of  causes  of  action:  Plead.,  40&- 
421. 

Misjoinder  of  parties:  Parties,  180-194. 

waived:  Plead..  895-898. 

Misnomer  of  defendant:  Orig.  Not.,  9-6; 
Crim.  L.,  1063,  1064. 

of  corporation:  Parties,  11. 

Mississippi  river,  jurisdiction  of  state  over: 
Crim.  L.,  747,  748. 

Mistake:  Agency,  170,  171:  Att'y,  84;  Con- 
tracts, 133-136;  Convey.,  32;  Equity,  129- 
167;  Judgts.,  248,  349;  Lim.  of  Ac.,  97-120: 
Mortg.,  135-140:  New  Tr.,  87-94;  Pay.  & 
Disch.,  8-12;  Suretyship,  21;  Spec  Perf., 
35-37. 

in  judgment,  correction  of :  Equity,  187, 

188. 

of   law  or  fact:  Estop.,  29,  84;   Ofr 

cers,  105-108;  Stat,  14. 

parol  evidence  to  show :  Ev.,  776-788. 

as  affecting  sheriff *s  sale :  Execu.,  284- 


298. 

as  to  line  of  highway:  Highways,  184. 

in  delivery  of  goods :  Sales,  69. 

as  excuse  for  non-performaroe:   Con- 
tracts, 513-514. 

as  ground  of  rescission :  Contracts,  585. 

in  survey:  Convey.,  359. 

as  a  defense:  Crim.  L.,  38-40. 

as  ground  for  redemption  from  tax  sale: 

Tax.,  645-656. 
Mitigation:   Plead.,  573-579;  Slander  A  L, 

79-94. 
Modification:  Contracts,  606-611. 
of  contract,  consideration  for:  Contracts, 

353-355. 
Moneys  and  credits,  assessment  of:  Tax.,  133- 

136. 
Monopolies:   Const.  L.,  808;  Contracts,  865, 

866 ;  Mun.  Corp. ,  44-49. 
Month,  calendar:  Time,  3. 
More  or  less,  meaning  of  term:  Omreju 

357,368. 


Beferences  are  to  titl€s  and  sectione. 


MOBTQAQES. 

I.  Execution;    construction;    validity. 

II,  p.  28. 
II.  When  absolute  conveyance  deemed 
mortgage.    11,  p.  81. 
in.  Nature  and  efifect ;  rights  of  parties. 

a.  Nature;  rights   and   liabilities 

under.    II,  p.  85. 

b.  Lien;    priorities;    continuance. 

II,  p.  87. 

c.  Transfer  of  property  subjecrt  to 

mortgage  lien.    II,  p.  41. 
rV.  Assignment  and  subrogation.     II,  p. 

44. 
V.  Release ;  discharge ;  merger.  II,  p.  47. 
VL  Foreclosure. 

a.  (General  nature  of  the  proceed- 

ing; petition;  notice.     II,  p. 
51. 

b.  Parties.    II,  p.  63. 

c.  Adverse  claims  interposed.    II, 

p.  55. 

d.  Appointment  of  a  receiver.    II, 

p.  56. 

e.  Decree,    n,  p.  66. 

f.  Personal  liability.    II,  p.  57. 

g.  Execution ;  sale.    II,  p.  68. 

h.  Foreclosure  by  sale  without  ex- 
ecution.    II,  p.  60. 
YII.  Bedemption. 

a.  Before  action  brought.     II,  p. 

60. 

b.  Statutory     redemption      from 

foreclosure  sale.    II,  p.  61. 

c.  Equitable  redemption.   U,  p.  68. 

excepted  from  covenants:  Convey.,  294. 

by  corporation:  Corp.,  85. 

enforcement  of,  against  property  of  de- 
cedent: Est.  of  Dec.,  146,  147. 
foreclosure  of,  barring  dower :  Eist.  of 


Dec,  830-332. 

—  estoppel  by:  Estop.,  8. 

—  for  more  than  due:  Fraud.  Con  v.,  236- 
241. 

—  garnishing  mortgagee's   interest:    Gar- 
nishment, 47. 

—  of  homestead :  Homestead,  07-144. 

—  on  wife's  property:  Husb.   &  W.,  137- 


141. 


pleading  usury  on  foreclosure:  Interest, 


153. 


priority  of:  Mech.  Lien,  110. 

power  of  city  to  execute :  Mun.  Corp.,  10. 


Mortgages,  effect  of  notice  of:   Notice,  114, 

116. 

in  case  of  partition:    Partition,  10,  11. 

assignment  of :  Record.  Acts,  10. 

to  school  fund:  Schools,  211-213. 

in  bankruptcy:  Bankr.,  10,  20. 

assignee  of,  not  innocent  holder :  Bills 

&  N.,  329. 
apportionment  of   as  to  dower  right : 


Est.  of  Dec.,  404-409. 

—  receivers  in  case  of:  Receivers,  11-18. 

—  assessment  of:  Tax.,  12^130. 


Mortgagee,  notice  to  of  right  to  redeem  from 
tax  sale :  Tax.,  605. 

Mortgagor  and  mortgagee,  adverse  possession 
as  between:  Real  Prop.,  99-104. 

Mortgagor,  payment  of  taxes  by:  Tax.,  298, 
299. 

cannot  acquire  tax  title  as  against  mort- 
gagee: Tax.,  685-694. 

Motion:  Plead.,  761-768. 

to  strike:  Plead.,  19,  20. 

for  more  specific  statement:  Plead.,  80- 


87. 


in  arrest:  Plead.,  914-919. 

for  change  of  place  of  trial:    Venue, 


61-68. 

—  to  strike,  ruling  on:  Appeal,  68-61. 

—  to  correct  error  in  lower  court :  Apper 
198-209. 

—  to  set  aside  default,  when  reviews 


Appeal,  197-200. 

—  for  retrial:  Appeal,  202,  208. 

—  for  new  trial,  not  required :  Appe' 


220. 


for  continuance:  Contin.,  62-6f 
to  set  aside  indictment :  Crimr 
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—  to  suppress  deposition:  Ev., 

—  to  exclude  evidence:  Ev.,  1' 

—  exception  to  ruling  on:  J 

—  for  new  trial:  New  Tr.,  V 


Multiplicity  of  suits :  Equity, 
Municipal  Corporations. 
I.  In  general. 

a.  What  included  ^ 

b.  General  powe» 

c.  Contracts ;  es 

cers.     II,  ' 

d.  Indebtedne 

of  enfor' 

e.  Liability  ' 

of  offif 


JVV« 


JUL^JL^Ktt^t 


References  are  to  titles  and  sections. 


Municipal  CSorporations— continued. 
II.  Cities  and  towns. 

a.  Organization  and  change  of  lim- 

its;   amendment    of    cliarter. 
II,  p.  84. 

b.  Powers.    II,  p.  85. 

c.  Streets  and  public  groauds.     II, 

p.  90. 

d.  Taxation ;  special  assessments  for 

improvements.     II,  p.  100. 

e.  Liability   for  nogligence  in  ini- 

pro\ing  streets  and  for  defects 
therein.     II,  p.  109. 

f.  Adoption,  amendment  and  repeal 

of  ordinances,  resolutions,  etc. 
n,  p.  117. 

g.  Election,  powers,  etc.,  of  officei-s. 

II,  p.  120. 
h.  Cities  under  special  charter.     II, 
p.  1^1. 
ni.  Counties. 

a.  Organization  and  limits ;  removal 

of  county  seat.     11,  p.  122. 

b.  Powers.     II,  p.  123. 

c.  Indebtedness.    11,  p.  128. 

d.  Liability  for  injuries  from  defect- 

ive   bridges,   public    buildings 
and  ditches.    II,  p.  130. 

e.  Proceedings  of  board  of  sii[)er- 

visors.     II,  p.  132. 

f.  County  officers;  powers,  etc.,  of. 

II,  p.  132. 

IV.  Township.     II,  p.  135. 

garnishment  of:  Garnishment,  19-22. 

limitation  of  actions  against :  Lim.   of 

Ac,  5-10. 
service  upon:  Orig.  Not.,  165-167. 


Municipal  bonds:  See  Bonds,  Municipal. 
Murder  in  first  degree:  Crim.  L.,  150-172. 

in  second  degree:  Crim.  L.,  173-180. 

Mutual    aid    associations:     Insurance,    279, 

280. 
Name:  Corp.,  2^-32. 
of  defendant  in  indictment:  Crim.  L., 

1041. 
of  person  injured  in  indictment:  Crim. 

L.,  1042-1052. 
of  owner  of  property  described  in  indict- 


ment: Crim.  L,.  1054r-1059. 
Names:  Record.  Acts,  35-39. 
National  banks :  Banks,  12-16. 

usury  by :  Interest,  109. 

Necessaiies  for  wife:  Husb.  A;  W.,  68,  69. 


Nkoligence. 

I.  What  constitutes;  evidence;   burden 

of  proof.    II,  p.  136. 
II.  Respondeat   superior;    negligence   of 
contractor  and  fellow-servant;  wlio 
deemed  fellow-servant.     II,  p.  141. 
III.  Contributory  negligence.     II,  p.  143. 

of  attorney :  Att'y,  81-33. 

as  to  passengers :  Carr.,  136-171. 

criminal  liability  for:  Crim.  L.,  108, 109. 

in  signing  written  instrument :  Equity. 

187,  138. 

opinion  as  to :  Ev. ,  355. 

presumption  as  to:  Ev.,  864-877. 

of  guest :  Innkeepers,  5. 

in  operating  mine :  Mining,  13. 

as  to  improvement  or  repair  of  streets : 

Mun.  Corp.,  60&-709. 
contributory,  in  case  of  injuries  from 


defective  streets:  Mun,  Corp.,  682-700. 

—  imputed:  Mun.  Corp.,  708. 

—  prevents  new  trial:  New  Tr.,  12-15. 

—  of  partner :  Partnership,  95. 

—  variance  as  to:  Plead.,  166-1 6S. 

—  denial :  Plead.,  487-490. 

—  in  construction  of  railway:  Railr.,  271- 


274. 

—  of  railway  as  to  stock:  Railr.,  340,  341. 

—  of  land  owner  as  to   stock    going   on 
right  of  way:  Raib*.,  343,  344. 

—  of  railway  as  to  stock  at  crossings  or 


depot  grounds:  Railr.,  424-435. 

—  of  owner  of  stock  injured  by  railwa}* : 
Railr.,  424-450. 

—  of  railway  setting  out  fire:  Railr.,  451- 


474. 


—  contributory,  in  case  of  fire  set  out  by 
railway:  Railr.,  461-465. 

—  contributory,  in  case  of  injury  to  rail- 


way employee:  Railr.,  601-639. 

—  of  railways  as  to  strangers:  Railr.,  640- 


m. 


—  contributory  of  person  injured  by  rail- 
way :  Railr.,  672-675. 

—  of  creditor  releasing  surety:  Suretysliip, 


97-100. 
New  Trials. 

I.  In  general.    II,  p.  151. 
II.  Grounds. 

a.  Misconduct  of  jury.    II,  p.  153. 

b.  Misconduct  of  opposite  party,  or 

attorney.    II.  p.  156. 

c.  Mistake  or  surprise.    II,  p.  157. 


Nonet 

II.  GruundB  —  contiDued.    " 

I.  What  constitutes  noUt*. 

d.  EKiT«aive   or    defit-ient    verdift. 

a.  In  general.     II,  p.  189. 

11,  p.  15B. 

b.  Notice  to  attorney,  agent,  or  <•!- 

e.  Vprdift  against  the  evi.len<-t-  or 

ficer,     II,  p.  170, 

the  law.     n.  p.  150. 

c.  Notice  iDiparted    by  possetraioti. 

f.  Error  ot  law.     II,  p.  IfllJ. 

n,  p.  171. 

g.  Newly-dbicovered   evidence.     11, 

d.   Notice   imparted    by  recitabi  in 

p.  180. 

deed,  etc.     11,  p.  173. 

m.  Motions  and  affidavits.     U.  p.  163. 

e.  Lis  pendens.     II,  p.  174. 

rr.  New  trial  on  petition.    11,  p.  168. 

f.  Notice  to  gr.antee  of  a  bona  fide 

purchaser.    II,  p.  IT-I. 

publiention.    II,  p.  187. 

g.  Purchaser  by  quitclaiin  affected 

in  crirainai  i-agei  Crim.  L.,  12T4-13W. 

with  notice.    II,  p.  176. 

on  appeal  in  criminal  case:  Crim.   L., 

11.  Effect  of  noUce,     II,  p.  176. 

1677-1683. 

III.  Purchasers  without  notice. 

motion  not  required:   Apjieal,  210-220. 

u.  In  general,    11,  p.  177. 

in  e(|uity :  Eijuity,  aOS-20S. 

b,  Bui-dtn   of   proof  as  to    notice. 

change  of  VBDue  on :  Venue,  103-104. 

11,  p.  178. 

in  actionaof  right:  Real  Prop..  1H3-180. 

of  ap[teiil :  Appeal,  610-624. 

NtiTspaper.   publication   of  public   printing 

of  levy:  Attach..  113. 

—  of  non-payment:  BiUs  &  N..  329-346. 

publication   of   notice   in:    Orig.    Not.. 

of  infirmities:  BilU &  N„  380-363. 

142-144. 

—  to  i«nsigiiee:  Carr.,  97. 

Ne.tt  friend:  Minors,  18, 

of  chattel  mortgage:  Chat.  Mortg.,  lOa- 

103. 

283,  285,  391. 

of    reacission   of    contract:     Contracts, 

603. 

Est.  of  Dec.,  10-12. 

ot  filing  pleadings:  Courts,  181>-18a 

Non-residents,  jurisdiction  over:  Divorce.  Ti\i, 

of  election;  Elections,  1-5. 

54. 

of  application  for  the  sale  of  real  pr 

exemptions  to:  Execu.,  176-184. 

t-rtyof  decedent:  Est.  of  Dec,  342-24-' 

limitation  of  actions  agninBt:   Liru.   of 

or  account:  Est.  of  Dec.,  485-467. 

Ac-.,  144-187. 

pri»)f  of  service  of:  Ev.,  613,  614 

personal  service  upon:  Orig.  Not..   14fl, 

150. 

to  hold  guarantor:  Guaranty,  ^ 

——taxation  of:  Tax.,  7,8, 

of  gunrdian'ssale:  Uuardiansl 

Nonsuit:  Frac,  M3-255. 

of  proceedings  to    establish 

in  iiatice-B  court :  J.  P, .  183.  123. 

Highwaj-B,  47-55. 

Non-user,  of  highway:  Dedication.  TrtMIO. 

— —of  appeal    in   proceedings 

ot  street:  3Iun.  Corp.,  35.1.  358, 

highway  :  Highways,  103,  lOF 

of  easement:  Eaw'm't,  33-23, 

to  remove  obstruction  fr 

NoTARV  Pl-BUC.     U.  p,  168. 

Highways,  144-148. 

lo  gueata :  Innkeepers,  ^ 

Ackgt..  26-81. 

want  of:  Jurisd.,  69-71 

proof  of  protest  of :  Ev..  .Vl-.IT". 

Note  payable  in  currency:  BiltsA  N.,  21-3;i. 

^toqull:  J.  P.,  334-3? 

grace:  Bills  &  N-  188, 

to  city,  of  defects  in 

N<ite  iwyablo  inproitertv:  Bills  &  N..  10-20, 

6.53-CBI. 

—  detimnd:  Bills  «  N.,  177.  17f,   183,  m. 

—  of  motion:  Prac., 

tender:  Bills  &  N..  481. 

of  proceedings  to ' 

grace:  Bills  &;  N.,  104. 

Bailr.,  148,  148. 

.*.vf\y\^ 


References  are  to  titles  and  sections. 


Notice  of  appeal  in  condemnation  proceed- 
ings: Railr.,  243-245. 

of  injury  to  stock  on  right  of   way : 

Railr.,  389-407. 

purchaser  without:  Record.  Acts,  110- 

129. 

to  officer  to  release  wrongful  levy :  Re- 


plevin, 38-40. 

—  by  surety  to  creditor  to  sue :  Surety- 


ship, 108-123. 

—  of  taxes:  Tax.,  13,  14. 

—  of  action  of  board  of  equalization :  Tax., 


224-226. 

—  of  expiration  of  time  for  redemption: 


Tkx.,  592-^596. 

—  of  sale  under  trust  deed:  Trusts,  161- 


164. 


of  commencement  of  action,  see  Orig- 
inal Notice. 

Novation:  Ck>ntracts,  616-618;  Mortg.,   169; 
Suretyship,  46. 

Nuisances.    II,  p.  178. 

continuing:  Dam.,  76-82. 

in  keeping  or  selling  liquors :  lutox.  Liq., 

114-119. 

injunction  against:  Injunc,  80-87. 

maintaining :  Crim.  L. ,  684-722. 

control  over:  Mun.  Ck)rp.,  24,  26. 


Nursery  stock :  Fixtures,  16,  17. 
Objections  to  deposition :  £v.,  955,  956. 

to  evidence:  Kxcep.,  21-25;  Ev.,  1349- 

1379. 

not  first  considered  on  appeal :  Appeal, 

145-192. 
Obligation  of  contracts:  Const.  L.,  104-177. 
Obstruction  of  highway :  Highways,  125-150 ; 
Nuisances,  13-17. 

of  streets :  Mun.  Corp.,  269, 270,  637, 638, 

649-653. 
Occupying  claimants:  Real  Prop.,  168-196. 
Offer  to  confess  judgment:  Judgts.,  103-111. 
Offering  reward :  Mun.  Corp.,  17-19. 
Office,  right  to:  Const.  L.,  148,  149:  Habeas 
Corpus,  7;  Injunc,  41-46;  Quo  Warranto, 
1-11. 
Officers. 

I.  Selection ;  eligibility;  resignation  or  re- 
moval ;  filling  vacancies.    II,  p.  183. 
II.  Bonds  of;    execution  and  approval; 

liability  of  sureties.     H,  p.  184. 
IIL  Official  acts,  how  far  binding ;  acts  of 
de  facto  officers;  acts  done  under 
color  of  office.    H,  p.  187. 


Officers  —  continued. 
IV.  Deputies;  authority;  liability  for  acts 

of.    n,  p.  188. 
V.  Liability  of  officers.    H,  p.  189. 
YI.  Compensation.    H,  p.  193. 

signature  by,  in  official  capacity:  Agency, 

115-118. 

certificate     of     acknowledgment     by : 

Ackgt.,  24^-31. 

of  city  or  corporation,  acknowledgment 


by:  Ackgt.,  33,  84. 

—  liability  of,  for  false  acknowledgment : 
Ackgt    36-39. 

—  extra  services  by:  Contracts,  102. 

—  assistance  to:  Crim.  L.,  86. 

—  resisting:  Crim.  L.,  141,  547-^58. 

—  larceny  from:  Crim.  L.,  321,  322. 

—  embezzlement  by:  Crim.  L.,  387-394. 

—  of  corporation,  embezzlement  by :  Crim. 


L.,  396-405. 

—  person  wrongfully  acting  as:  Crim.  L., 
554-557. 

—  arrest  by:  Crim.  L.,  792-804. 

—  duty  of  to  levy:  Execu.,  126-130. 

—  liability  of  for  illegal  sale :  Execu.,  330, 


331. 


—  garnishment  of  property  in  hands  of : 
Qamishment,  23-29. 

—  liability  of  for  taking  improper  bond : 


Lim.  of  Ac,  82,  83. 

—  de  facto:  Notary  Pub.,  11. 

—  knowledge  of  or  notico  to :  Notice,  22, 23. 

—  possession  of  under  writ:  Replevin,  88- 


92. 


collecting  taxes,  protected:  Tax.,  282, 


288. 


—  investigation  of  acts  of  by  grand  jury : 
Crim.  L.,  870. 

—  declarations  by:  Ev.,  284-290. 

—  presumption  as  to  i^gularity  of  acts  of : 


Ev.,  884-896. 

—  restraining  action  of:  lujunc,  31-89. 

—  limitation  of  action  against :    Lim.  of 
Ac,  233-238. 

—  control  of  action  of :  Mandamus,  19-23, 


44-51. 

—  liability  of  public  corporation  for  acts  or 


negligence  of:  Mun.  Corp.,  79-94,  221-240. 
Officers  of  corporation,  contracts  by  for  their 

own  advantage:  Corp.,  10:^107. 

acts  of :  Corp.,  71-114;  Convey.,  26. 

of   city,  election,  powers,  etc. :    Mun. 

Corp.,  745,  754-773. 


Beferencee  &re  to  titles  and  sections. 


Parties. 

Corp.,  773,  778. 

I.  In  what  name  suit  may  be  brought  or 

of  oounty,  lisbiUtj  for  oontracte  of: 

defended.    II,  p.  212. 

Miin.  Corp.,  B17-831. 

n.  Plaintiffs. 

of   school   districta,   powera,   eligibility 

a.  Who  may  be  plaintiff;  real  party 

in  intcreflt.     II,  p.  218. 

Schools,  «d-107. 

b.  Joinder  of  plaintiffs.    U.  p.  219. 

of  nulway,  authority,  etc..  of:  Railr., 

III.  Defendants. 

719-740. 

a.  Who  proper  and  who  necessary 

Open  and  close,  right  to:  Praa,  84-89. 

parties  defendant.    II,  p.  219. 

L.,  1162-1163. 

IV.  Misjoinder  or  defect  of  parties;  how 

Opening  and  closiag:  Bv.,  820. 

taken  advantage  of,     II,  p.  222. 

Opinions,  admiesibUity  of:  Bv.,  839-460. 

V.  Bringing  in  new  parties;  substitution 

n,  p.  224. 

Order  of  trial  in  criminal  case:  Crim.  L., 

VI.  Persons  under  disability.     II,  p.  326. 

1 161-1170. 

:  Appeal,    584-598;     Certiorari,     86^2; 

Orderer  Prac,  290-800.                    ' 

Injunc,  106;  Hech.  Lien,  140-145. 

from  what  appeal   may  be  taken :  Ap- 

 in  action  to  set  aaide  conveyance:  Fraud. 

peal,  34-72. 

Conv..  184,  186. 

Ordinance  of  1787:  Conat.  L..  87. 

Ordinancea  of  city,   adoption,  amendment. 

highway:  Highways.  106-108. 

etc. :  Mun.  Corp..  710-758. 

who  bouud  by  adjudication:  Judgts., 

violation  ot:  Crim.  L.,  780-786. 

878-420. 

proof  ot:  Ev.,  668,  669. 

to  foreclosure;  Mortg..  834-351. 

tion:Crim.  L.,  990; 

defect  of :  Plead.,  690-693. 

Obiginal  NoncB. 

defect  of  waived :  Plead.,  800-694. 

1.  Form.     U.  p.  188. 

to  proceeding  to  condemn  right  of  way : 

n.  Service.    U,  p.  200. 

RaUr.,  146-149. 

to  appeal  in  condemnation  proceedings : 

II,  p.  207. 

Railr.,  286-342. 

in  justice's  court:  J.  P.,  70,  71. 

■ — -  in  action  to  recover  real  property :  Eeal 

Owner,  meaning  of  term :  Words  &  Phr.,  41. 

Prop.,  110-115.  120. 

Ownerehip,  allegations  of:  Plead.,  77-81,  491. 

Partition. 

of  property  insured:  Insurance,  91-65. 

I.  Right  to  and  manner  of  making.     II, 

Pain,  damages  for:  Dam.,  42-51. 

p.  227. 

Paragraphs  in  pleadings:  Plead.,  422,  423. 

II.  Incumbrances  as  affecting.    II,  p.  2? 

Pardon:  Crim.  L.,  175B,  1750. 

Pahkkt  and  Cmij).    U,  p.  208. 

p.  238. 

truBts  as  between:  Trusts,  27-88. 

coDveyances  as  between :  FVaud.  Conv., 

of  lands  of  minor:  Jurisd.,  197. 

67-108. 

of  half-breed  tract :  Pub.  lands. 

of  water-power;  Waters,  88,  8' 

child;  Dam.,  244-2B0. 

Partner,  assignment  by:  Assignt.. 

custody  of  child  by:   Habeas  Corpus, 

indorsement  by:  Bills  &  N. 

£4-29. 

snit  by  for  seduction  of  dnnghter:  Se- 

 execution  of  chattel  mortr 

duction,  7. 

Mortg.,  a. 

signatiuee  by  for  flim: 

tracts,  266-268. 

io  vary  writing:  Ev.,  667-eOi 

erty:  Homestead,  10. 
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References  are  to  titles  and  sections. 


Partner  may  set  up  usury:  Interest,  99,  100. 
power  of,  to  confess  judgment  against 

firm:  Judgts.,  85-87. 

as|)arty:  Parties,  54-57. 

authority  of :  Partnership,  56-95. 

powers  of  after  dissolution :  Partnership, 

200-213. 
surviving,  powers  and  duties  of :  Part- 


nership, 214-217. 

—  assumption  by  of  debts  of  firm :  Stat,  of 
Fr.,  50,  51. 

—  interest  of  in  real  property,  lien  of  judg- 


ment upon:  Judgts.,  547-550. 
Partners,    conveyances     between:     Fraud. 

Conv.,  46-48. 
suits  against  in  justice's  court:  J.  P., 

17-19. 

action  against:  Parties,  152-160. 

— —  in  actions  to  recover  personal  property : 


.  Replevin,  43. 
Partnership. 

I.  What  constitutes;  how    terminated; 

who  bound  as  partner.    II,  p.  229. 
II.  Authority  of  partner;  how  far  may 

bind  firm,     n,  p.  233. 
ni.  Rights  and  remedies  as  between  firm 
or  partners  and  third  persons.    II, 
p.  236. 
IV.  Rights,  liabilities  and  remedies  as  be- 
tween   partners;    accounting,      n, 
p.  241. 
V.  Effect  of  dissolution ;  powers  of  part- 
ners   after    dissolution;  settlement. 
II,  p.  244. 

books  of  account  of,  admissions  in :  Ev., 

191. 

levy  on  interest  in :  Execu. ,  87-90. 

property  of:  Execu.,  201. 

guaranty  by :  Guaranty,  35. 

-: division  of  lands  of:  Partition,  1. 

interest  of  in  patent :  Patents,  5. 

payment  to:  Pay.  &  Disch.,  4-6. 

accounts  of,  settlement:  Receivers,  5-7. 

assumption  of  indebtedness  of:  Stat,  of 

Fr.,  50,  51. 

in  land:  Stat,  of  Fr.,  6a-65. 

Party  Walus.    II,  p.  247. 
Passengers:  Carr.,  109-171. 

baggage  of:  Carr.,  172-181. 

Passes:  Carr.,  111. 

Passing  forged  instruments:  Ciim.  L.,  500, 

501. 
Patent  to  land:  Pub.  Lands,  41-52,  56-65. 


Patent  right  as  consideration :  Bills  &  N.,  91. 
PATE^7S.    II,  p.  248. 

Paternity,  presumption  as  to:  Ev.,  862,  863. 
Paupers :  See  Poor. 
Payment  and  Discharge. 
I.  Payment.    II,  p.  248. 
II.  Accord  and  satisfaction.    U,  p.  253. 

III.  Part    payment    in    satisfaction,      n, 

p.  253. 

IV.  Settlement;  release,    n,  p.  254. 
Payment  to  agent:  Agency,  66-72. 
to  attorney :  Att'y,  15,  16. 

to  bank :  Banks,  7. 

of  judgment,  waiving  appeal:  Appeal, 

10-13. 

setting  aside:  Bankr.,  21. 

of  note  or  bill :  BUls  &  N.,  880,  400,  401, 


431-457. 

—  partial  as  ratification :  Contracts,  74. 

—  partial  release:  Contracts,  236-238. 

—  by  stranger :  Contracts,  93. 

—  to  executors  or  administrators :  Est.  of 
Dec.,  68-72. 

—  of  claims  against  property  of  decedents: 


Est.  of  Dec.,  21^215. 

—  under  protest:  Estop.,  92. 

—  voluntai-y :  Tax.,  340-848. 

—  voluntary  in  redemption  from  tax  sale: 


Tax.,  584. 

presumption  as  to:  Ev.,  873. 

for  another's  benefit:  Interest,  80. 

of  judgment:  Judgts.,  467-469. 

of  mortgage:  Mortg.,  267-270. 

allegations  of:  Plead.,  83-86. 

variance  as  to:  Plead.,  170. 

waiver  of,  variance:  Pleads  213. 

of  taxes:  Tax.,  288-292. 

to  trustee :  Trusts,  72,  73. 

Payments,  partial :  Interest,  2. 

for  liquors  illegally  sold,  recovery  of : 

Intox.  Liq.,  215-222. 
under  contract  to  convey,  recovery  of : 

Vendors,  144-147. 
Peace  oflBicer,  arrest  by:  Crim.  L.,  792,  793. 
Peddlers:  Mun.  Corp.,  292-296l 
Pedigree:  Ev.,  122. 
Penalties  on  taxes:  Tax.,  819-331. 
on    taxes   paid,    recovery:    Tax.,  401- 

415. 
Penalty :  Crim.  L.,  736,  737. 

action  to  recover:  Attach.,  65. 

effect  of  upon  contract:  Contracts,  893- 

298. 


o  titles  3Jid  sections. 


Penaltj  not  imposed  for  not  doing  impoaeible 

act:  Dam.,  8. 
im]Kisition  of,  does  not  prevent  recovery 

of  iJiiiiiagt*:  Dam.,  7. 
dJBtiuguished  from  liquidated  dainag:es: 

Dam.,  U(ll-316. 

for  usury:  Inlerest,  162-177. 

llDiitatiuii  of  action  to  recover:  Lim.  «f 

Ac,  an-sao. 

what  conatrued  OS:  Stat.,  78-80. 

Penitentiary,  cltrk  of,  compenantiun :  0(B- 

cers,  325. 
imprison ment  in,  fornnfektitipingiCrim. 

L.  1710. 
Fentioii  money,  exemption  of:  Kiecu,.  IS7- 

103. 
Percli,  contcnta  of;  Weights  &  Measures,  1. 
Performance:  Contracts,  442-530. 
pari,   rescisbion   after:    Contracts,   TiHl- 


waivev  of:  Plead..  214,  215. 

by  on<!  party :  Spec.  Pcrf . ,  33. 

wliat  sufficient:  Spec.  Perf.,  50-63. 

impoaaible:  Siiei'.  Perf.,  72,  73. 

part:  Slat,  of  Fr.,  101-118. 

place  of:  Venue,  15-24. 

Permits    to    sell    liquor;   Certiorari,   27,80; 

Const.  L.,  ifl);  Intox.  Liq.,  38-53. 
Perjury;  Crim.  L.,  .''ilS-.Ml. 
Perpetuating  testimony:  Ev,,  993, 
Perpeluiliea:  Convey.,  181,  182. 
Person,  examination  of ;  Ev.,  810,  611. 
IVi-wtnal   injuries,   survival   of   actions   for: 

Actions,  78-3,1. 

duty  to  t'ffet-t  cure:  Dam.,  108-110. 

meaaure  of  liability  for:  Dam.,  207-267. 

to  employees,  liability  of  railwaya  for; 

Railr.,  475-838. 
Pet'duoal  proiKTty,  sales  of:  See  Sales. 

assessment;  Tax.,  111-127. 

taxes  not  lieu  upim:  Tai.,  817. 

trespass  upon:  Trespass,  19-24. 

bL-qutstol:  Wills,  1-4. 

meaning  of  term:  Words   &   Plir.,  44- 

47. 
Persons,  meaning  of  term;  Words  &   Phr., 

43. 
Petition,   general   provisions   as  to;   Plead., 

370- 14a 

in  altaclimout:  Attach.,  10-28. 

n  procee'lings  for  divorce:  Divorce,  55- 


67. 


u  actions  to  quiet  title:  Equity,  £ 


Petition    for    cfitabtishment   of    highways; 
Highways,  12-17. 

in  [iroceedingB  for  injunction;  Injuiic 

107. 

to  vacate  judgment;  Judgta.,  150-102. 

in  torecloaure;  Murtg.,  312-814. 

tor  new  trial:  New  Tr.,  3\l-2Sr,. 

failure  to  file  by  time  mentioned ;  Orig. 

Not.,  44-54. 

for  railroads ;  Railr.,  10,  11. 

in  action  of  rigbt:  Eeal  Prop.,  116. 

in  proceedings  to  re-establish  lost  bound- 
aries: Real  Prop.,  200,  207. 
in  actions  to  recover  personal  property: 

Replevin,  03,  $4. 
PHAKMAUISTB.      II,  p.  2-16. 
pierinitB  to.  for  sales  of  liquors:  Intos. 

Liq.,  52-05. 
Photographs  an  evidence;  Ev.,  S06-800. 
Physician,  ser^-icea  of;  Contracts,  86-88. 
- — —  malprQctice  of:  Crim.  L.,  US. 

negligence  of:  Negl.,.'W-69. 

privileged    communications    to;    Ev., 

H  04-1 106. 

of  railroad,  authority:  Agency,  90. 

- —  certificate  or  statement  of  as  evidence, 

hearsay:  Ev.,  117,  11H. 

meaning  of  term :  Words  it  Phr.,  48. 

Plat  book:  E»-.,  5B7. 

Plata:  Convey.,  223-223;  Mun.  Corp.,  345. 

failure  to  file:  Vendors,  20.  21. 

dedication  of  streets  on :  Dedication.  72- 

70. 
Platting  hoineetead:  Homestead,  86-38,  200- 

214, 
Plaintillii,  who  may  be;  Partiia,  14-105. 
- — -joinder  of:  Parties,  106-126. 
PLEADlSH.'l. 

L  General  principles;  forms  and  meth- 
ods of  making  averments. 

a.  General     principles:     rules    of 

conBtruction.     II,  p.  35/. 

b.  Lrelevant,  immaterial    or    re- 

dundant mutter.    U.  p.  3S7. 
0.  What  sufficiently  specific ;  hills 
of  particulars.     II,  p.  258. 

d.  Forma  and  metbodsof  averring 

particular  facts.     II,  p.   359. 

e.  Variance    between    allegations 

and    proof ;    what    may    be 
proven  under  [mrticular  alle- 
gations.    II,  p.  206. 
II.  Verification.     IJ,  p.  271. 


Beferencee  are  to  titles  and  Bectiona. 


Pi;B*DiNa8— continued. 

in. 

Amended,  eubetituted     or    eupple- 

XIV.  Admissions;  wiuvers;  failure  to  in- 

ineatal pleadings. 

sist  upon  objection  in  proper 

a.  Right  to  amend  generally.     U. 

man  ner — cont  inued . 

p.  378, 

d.  Waiver  of  objection  by  fwlure 

to  take  advantage  thereof  at 

be  filed.    U,  p.  2T(>. 

proper  time    and  in    proper 

manner.     H,  p.  813. 

n.  p.  an. 

e.  Waiverof  errorbyamendingoT 

d.  Cunatruccion    and    effect     It, 

pleading  over  or  by  going  to 

p.  279. 

triaL    II,  p.  816. 

*f.  How  waiver  avoided;  standing 

p.  880. 

upon  pleading  or  demnrri^. 

IV 

The  petition ;  joinder  of  causes  of 

n,  p.  817. 

action;  consolidation   of 

filing:  CourtB,  180-18B. 

causes;    counts  and  para- 

 ^jpearance  by  filing:  Appear.,  1. 

graphs;  prayer.    II,  p.  280. 

failure  to  file :  Default,  2-1. 

V. 

The  answer;    defenses;    what  may 

l>e   proven   under;  deniid   of 

reference  to :  Inatructions,  135-187. 

signature. 

judgment  must  conform  to :    Judgt& , 

a.  Abatement    IL  p.  284. 

22-39. 

b.  Denial.     II,  p.  285. 

C.  Special      defenses;     confeGsiaii 

in  action  on  foreign  ju<lgment:  Judgts., 

and  avoidance.     II,  p.  268. 

496-498. 

d.  Denial  of  aignatuie  to  or  execu- 

— in  equity:  Equity,  a6«-3»*. 

tion  of   written  instrument. 

in  justice's  court:  J.  P.,  81-106. 

II,  p.  289, 

amendment  of,  to  prevent  new  trial: 

New  Tr.,  8,  9. 

361. 

Heading  negligence  of    carrier:  Carr.,  166. 

breach  of  covenant:  Convey.,  805. 

g.  Matter  in  mitigatioo.    11,  p.  203. 

statute  of  limitationB:  Lim.  of  Ac,  36- 

h.  Division  of  answei.     11,  p.  298. 

39. 

i.  Joint  answer.     11,  p,  293. 

ownerahip:  BUla&N.,  H6-14a 

VI 

Counter-claim ;     aet-off :    cross-bill ; 

prior  adjudication:  Jndgts.,  421-424. 

cross-petition.     II,  p.  393. 

Blander:  Slander  &  L.,  60-«B. 

Vll 

Keply.    II,  p.  297. 

fraud:  Fraud,  18.  19. 

VIII. 

Demurrer.    II,  p.  3B8. 

contributory  negUgence:  Negl..  1«8, 1«4. 

IX 

Motions.     11.  p.  804. 

in  action  for  damages  to  stock  on  right 

X 

Exhibits;    setting  out  accounts   or 

of  way;  Roib-.,  406,  407. 

written  inBtrnmenls.     11.  p.  305. 

Pleas  to  indictment:  Grim.  U,  lOSB-llOI. 

XI 

Attaching  intern^iatoriee  to  plead- 

Plkdob.   11,  p.  318. 

ings.     11,  p.  300. 

Plural,  words  construed  to  include:  Words 

xu 

Intervention.     11,  p.  307. 

&  Pbr.,  49. 

XIII. 

Time  for  filing  pleadings.     II,  p.  809. 

Poison:  Negl.,  168,  164. 

XIV. 

Admissions;  waivers;  failnre  to  in- 

Police  power;    Const    L.,    810-220;    Hun. 

sist  upon  objection  in  proper 

Corp.,  30^28. 

manner. 

Police  courts,  jurisdiction:  Courts,  63,  64. 

a.  Express  admissions  in  pleading. 

chiuige  of  venne  from :  Crim.  L.,  776. 

11,  p.  BOO. 

Police  regulations:  Crim.  L.,  725-729;  Mun. 

b.  What   admitted   by   demurrer. 

Corp.,  260-268,  414,  416. 

U.  p.  810. 

Police  judge,  powers,  etc  :  Mun.  Corp.,  761- 

c  What  deemed  admitted  hj  fail- 

7M. 

nre  to  deny,    n,  p.  311. 

Iteferencee  nre  to  titles  and  sections. 


PuUa,  how  long  kept  op«n :  Elections,  16,  IT. 

PooB.    II,  p.  81B. 

Poor  convict,  lil>eration  of:  Crim.  L.,  18ST, 

171»-J7a4. 
Poor-bouee:  Poor,  43,  44 
Possession,  presumption  from:  Bills  &  K., 

149-lM. 

change  of:  Chat.  Mortg.,  86-78. 

of  mortgagee:  Cliat.  Mortg.,  J28-136. 

of  stolen  property:  Criin.  L.,  SeS-JM, 

S41-868. 

declarBtionse-vptaining:  Ev.,  267-873. 

involved  in  action  of  forcible  entry  and 

detainer:  J.  P.,  313-316. 
—  aader  license;  License,  7,  8, 

effect  of :  Notice,  34-56. 

of  real  property :  Seal  Prop ,  18-20. 

of  personal  property,  right  of:  Replevin, 

1-ia. 

under  bill  of  sale:  Sales,  8S-S2. 

under  statute  of  frauds :  Stat.  ofFr,,00- 

100. 
what  sufficient  to  entitle  [larty  to  notice 

of  right  of  redemption:  Tax.,  607-603. 

of  co-tenant:  Tenant  in  Com.,  18. 

injury  to :  TrenpasB,  1-4,  94. 

adverse,  see  Adverse  Poesesaion, 

Power  of  attorney ;  Convey..  27,  28. 

construed :  Agency,  60. 

to  indorse:  Bills  &  N„  113. 

unexecuted :  Convey.,  204. 

Practice. 

I.  Time  for  trial.    U,  p.  333. 
n.  Form  and  method  of  trial. 

a.  Trial  in  general.     II,  p.  332. 

b.  Jury  trial.     II,  p.  823. 

C  Trial   to  court   without  a  Jury ; 
finding  of  facts.     11,  p.  333. 

d.  Trial   of   equitable    issuer     II, 

p.  334. 

e.  Trial  in  special  proct^edi^gs.     II, 

p.  825. 

f .  Separate  trials.    II,  p.  826. 
JH  The  trial 

a.  Formation  of  jury,    n,  p.  826. 

b.  Kight   to  o)>en   and    close.    II, 

p.  827. 
c  Conduct   of  jury;  submission  of 
cause ;  arguments.      II,  p.  338. 

d.  Submission  of  interrogatories  to 

jury;  special   verdict  or   find- 
ings.    11,  p.  830. 

e.  General  verdict,     II,  p.  888. 


Practice  —  continued. 

III.  The  trial  —  continued. 

f.  Directing  the  verdict;  demurrer 
to  evidence;  nonsnit.  II,  p. 
3C5. 

rv.  Dismissal  of  actions.    II,  p.  888. 
V.  Motions  and  orders.    II,  p.  84& 
Preamble:  Stat.,  19. 
Precedent:  See  Stare  Decisis. 
Precept  for  Jury:  Jurors,  11-14. 
Pre-emption,  homestead  right  in:    Home- 
stead, 11. 
reservation  of  lands  from:  Pub.  Lands, 

10-13,  14-33. 

of  swamp  lands:  Pnb.  Lands,  186-108. 

Pre-emption  right,  judgment  lien  not  attach- 
ing to:  Judgts.,  688. 
Preferences:  Assignt.,  63. 
Prejudice  to  warrant  reversal:  Appeal,  332- 

458. 
Preliminary  examination:  Grim.  L.,  813-824. 
Premium  note :  Inaiirance,  19. 

assessment,  etc. :  Insurance,  87-56. 

Premiums,  unearned,  recovery  of:  Insurance, 

68-56. 

non-payment:  Insurance,  241-249. 

waiver  of  payment:  Insurance,  183-186. 

Prescription:  Highways,  27-81. 

right  to  use  mill-dam  by  i  Waters,  46, 

47. 

in  general,  see  Dedication. 

Presence   of   defendant,     when    neceesary : 

Crim.  L.,  1065-1075. 
Presentment:  Bills  &  N.,  181-261. 
Presumption:  Ev.,  850-900. 

as  to  alterations;  Alt.  of  Inst.,  37-40. 

of  regularity  of  proceedings;   Apper 

278-831. 
that  error   ia  prejudicial:  Appeal, 

369. 
of  payment;  Bills  &  N.,  455;   ' 

Disck,  1. 
as  to  date :  Contracts,  15 ;  Cor 

52. 


iatoa< 


nof  c 


47-40. 

as  to  delivery:  Convey.,  7 

as  to  sanity:  Crim.  L.,  1 

as  to  criminal  intent:  C 

of  chastity ;  Crim.  L., 

as  to  arraignment :  C 

as  to  presence  of  d 

1065-1067. 
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References  are  to  titles  and  sections. 


Presumption  in  favor  of  sales  of  real  prop- 
erty by  executor  or  administrator :  Est.  of 
Dec,  257-259. 

as  to  laws  of  another  state:  Ev.,  563- 


566. 


what  sufficient  to  overcome:  Ev.,  850, 

in  favor  of  sherifiTs  sale:  Exetu.,  826- 

335. 

of  regularity  of  guardian*H  sale :  Guard- 
ianship, 55. 

in  favor  of  official  acts:  Ev..  884-897. 

in  favor  of  record:  Judgts.,  147-151. 

in  favor  of  jurisdiction:  Jurisd.,  42-96. 

as  to  action  of  court :  Jurisd. ,  97-133. 

as  to  action  of  justices  of  the  peace :  J. 

P.,  8-10. 

as  to  care:  Negl.,  141-148. 

of  law:  Plead.,  42-44. 

in  favor  of  tax  sale:  Tax.,  17-25. 

as  to  notice  with  reference  to  tax  deed : 

Tax.,  636-648. 

in  favor  of  tax  deed:  Tax.,  753-821. 

as  to  probate  of  will :  Wills,  67. 

Pretense,  meaning  of  term:  Words  & 
Phr.,  50. 

Previous  jeopardy:  Const.  L.,  75-82;  Crim. 
L..  1838-1359. 

l*rincipal  and  agent :  See  Agency. 

Principal  and  accessory:  Crim.  L.,  110-120. 

Prisoner,  assisting  to  escape:  Crim.  L.,  563. 

attendance  of  as  witness:  Ev.,  902. 

Pi-ivies,  declarations  by:  Ev.,  203-205. 

Privileged  communications:  Ev.,  1102-1115; 
Slander  &L.,  30-38. 

Privity  of  parties:  Contracts,  181-192. 

Probable  cause:  Mai.  Pros.,  14,  15. 

Probate  proceedings,  error  as  to  form  of 
action:  Actions,  45. 

Probate  of  will:  Appeal,  907,  908;  Wills,  52- 
73. 

Probate  jurisdiction :  Courts,  31-52. 

Probate,  meaning  of  term:  Words  &  Phr., 
51. 

Procedendo:  Appeal,  980. 

rehearing  suspends:  Appeal,  1189. 

on  appeal  in  criminal  case:  Crim.  L., 

1706. 

Procedure,  change  in:  Const.  L.,  109. 

in  equity :  Equity,  266-294. 

criminal,  see  Criminal  Law. 

Proceedings  in  rem:  Const.  L.,  10. 

Proceedings,  special:  See  Special  Proceed- 
ings. 


Proceeds    of    mortgaged    property:    OtAl 

Mortg.,6^65. 
Process:  Courts,  273-280. 
FVoceas,  term  defined:  Words  &  Phr.,  52- 

54. 
Proclamation:  Notice,  16. 
Production  of  books  and  papers:  Ev.,  9(K^ 

912. 
Profert  of  the  person:  Ev.,  810.  811. 
Profits,  allowance  for:  Dam.,  52-68. 

speculative:  Dam.,  233. 

division  of :  Partnership,  10-15, 

accounting  for :  Trusts,  123. 

Promise  of  marriage :  See  Breach  of  Promise. 
Proof  of  publication:  Orig.  Not.,  146. 
Proof,  meaning  of  term :  Words  &  Phr.,  55. 
Proofs  of  loss,  waiver :  Insurance,  146. 
Property,  tender  of :  Tender,  19-22. 

meaning  of  term :  Words  &  Phr.,  56. 

Prosecuting  witness,  taxing  costs  to:  Criin. 

L.,  1748-1750. 
appeal  by  from  taxation  of  costs :  Crim. 

L.,  1804-1808. 
Prostitution:  Crim.  L.,  655-669. 
keeping  house  for  purpose  of:  Crim.  L., 

660-669. 
meaning  of  term:  Words  &  Phr.,  57. 


Protest  of  note:  Banks,  6;  Bills  &  N.,  208- 

206. 

proof  of:  Ev.,  571-577. 

Proviso:  Stat.,  34. 

Provocation:   Assault,  4-8;  Crim.   L.,  18^ 

185;  Slander*  L.,  92. 
Proximate  and  remote  damages:  Dam.,  9- 

37. 
Public  Lands. 

I.  Surveys.    II,  p.  34t 
II.  Disposal  of . 

a.  By  entry  patent,  etc.    II,  p.  342. 

b.  By  legislative  grant.     11,  p.  346. 

III.  Des   Moines    river   land   grant.     II. 

p.  351. 

IV.  Half-breed  tiact.    U,  p.  354. 
V.  Swamp  land  grant. 

a.  Title  and  rights  of  state  under. 

II,  p.  354. 

b.  Title  and  rights  of  counties.    II, 

p.  856. 

c.  Pre-emption.    II,  p.  357. 
Public  poUcy :  Bills  &  N.,  67 ;  Contracts,  321- 

870. 
Public  use,  taking  property  for:  Const.  L., 
178-209. 


Beferencee  aio  to  titles  and  sectionB. 


Public  building*,  lien  upon:  Mech.  Lien,  SO- 
31. 

erection  of  by  county :  Hun.  Corp. ,  860- 

858. 

Public  grounds:  Uun.  Corp.,  8T3-382. 

Publication,  s^vice  by:  AtUch.,  380;  Orig. 
Not.,  108-150. 

in  actions  to  quiet  title :  Equity,  237. 

juriadictioa  acquired  by :  Jurisd.,   174- 

191. 

judgment  on  service  by :  New  Tr.,  386- 

253. 

—  of  notice  upon  minor:  Jurisd.,  106. 

of  notice  for  tax  sale:  Tax.,  Hu. 

of  notice  of  expiration  of  period  of  re- 
demption from  tax  sale:  Tax.,  619-620. 

of  notice  of  sale  by  oxecntor  or  admin- 
istrator: 'Eet.  of  Dec.,  S42. 

of  ordinanoea :  Mnn.  Corp.,  724-7;M. 

C^  proceedings  of  board  of  supervisora: 

Mun.  Corp..  033-089. 

of  statute:  Stat.,  7-18. 

of  slander:  Slander  &  L..  80-47. 

PLinishment,  unusual:  Const.  L..  73,  74. 

in  cases  <rf  contempt :    Contempt,  7-10, 

41-45. 

Punitive  damaseB :  Dam.,  368-205. 

Purchase   money,  detrition  for  breach  of 
ooveoant:  Convey.,  208-808. 

priority  of  claim  for,  over  dower:  Est. 

of  Doc.,  296,  896. 

of  bomeetead:  Homeatead,  146-147. 

breach  of   title    Ixtnd    as    defense    to: 

Vendors,  66-80. 

morteagefor;  Hcrtg.,  1S2. 

payment    of,    trust    resulting    from: 

Trusia,  11-36. 

Purchaser,  bona  fide,  how  affected  by  alter- 
ation of  instrumental  AlL  of  Inst,  8-6. 

with  notice:  Appeal,  1144. 

without  notice  of  dower  right:  Est.  of 

Dec.,  812-313. 

under  fraudulent  conveyance,  who  pro- 
tected as:  n^nd.  Conv.,  186-208. 

aubeequenti  Record.  ActR,  68-68. 

for    valuable    oonsideration :    Record. 

Acts,  110-130. 

Quantity,  mistake  aa  to:  Conve^r.,  235,  256; 
Vendors,  81. 

Quantum   memit:    Contracts,  73-111,  587- 
546. 

Questions  of  law  and  fact:    Negl.,   10-20, 
110-113. 
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Qmeting  title :  Equity,  230-236. 

in  case  of  tax  titles :  Tax.,  870-879. 

Quitclaim:  Convey.,  146-140. 

purchaser  under:  Notice,  100-106;  Tax., 

517. 
Qdo  Warranto,    n,  p.  858, 
Railroads. 

L  Aid  to  nulroads.    n,  p.  860. 
II.  Ownership  and  man^iement;  trans- 
feirs    and    leasee;   liens  of  judg- 
ments,   n,  p.  863. 
m.  Procurement  and  use   of  right  of 
way;  negligence  in  construct- 
ing road. 

a.  Right  of  way  in  general.    II, 

p.  867. 

b.  Itight  of  way  procured  by  deed. 

n,  p.  870. 

c.  Proceedings  to  condemn,     II. 

p.  870. 

d.  Negligent     construction.       II, 

p.  379. 
IV.  CroBsiiigs,  cattle-guards  and  fences ; 
liability  for  injuries  to  stock. 

a.  Public  croesings.    II,  p.  880. 

b.  Private  crossings,    II,  p.  881. 
C,  Cattle-gnarda.     II,  p.  888. 

d.  Fencing  rightof  way ;  damages 
for    injuries   to  stock.      II, 
p.  384. 
V,  liability  for  setting  out  fires.     II, 
p.  308. 
VI.  Liability  for  personal  injuries. 

a.  To  employees  by  reason  of  neg- 

Itge&oe  as  to  machinery,  ap- 
pliances and  road;  effect  of 
knowledge  of  defects  by  em- 
ployee.   II,  p.  305. 

b.  Negligence  of  co-employeee.    II, 

p.  402. 
c  Contributory  ne^igence  of  em- 
ployee,   n,  p.  403. 
d.  Liability  for  injuries  to  stran- 
gers; contributory  negligence 
in  such  cases.    II,  p.  400. 
VU.  Operation  of  railway;  regulation  of 

rates,  eta.    II,  p.  415. 
VIII.  Liability  for  acts  and  contracts  of 
officers  and  agents.    II,  p,  416. 

aid  to:  Mun.  Corp.,  88,  80,  861-872. 

sabscriptions  to,  conditions :  Contracts, 

450-472. 
right  of  in  streets  r  Mun.  Corp.,  40(M60. 


Hefer«ncM  are  to  titles  and  sections. 


Bailroad^  agreement  as  to  erecting  depot: 

Contracts,  868,  429,  434. 
conditions  in  oonvejanc^a  of :  Convey. , 

175-179. 

earnings  of:  Mortg.,  119-183. 

receivers  of :  Heceivers,  40. 

constraction  ot:  Receivers,  45,  46. 

assessment  of :  Tax.,  1!)8-175. 

venue  of,  action  against ;  Venue,  25. 

liens  upon:  Mech.  Lien,  IW. 

franchises  of  r  Hortg..  27. 

land  grants  to :  Pub.  Lauds.  66-114. 

right  of  waj  for  as  breach  of  covenant : 

Convey.,  286-389,  335,  386. 

stockholders  in :  Corp.,  168. 

track  of ,  obstructing :  Urim.  L..  69B-701, 

Bape:  Crim.  L.,  196-334. 

Rates  of  transportation:  Railr..  706-717. 

Hatification:    Agency,    206-238:    Att'.v,   37- 

39;  Contracts,    66-74.    500-50«t    Convey., 

96-99;   Corp., 81-83,  98,131;    Salts,  30,  31. 
of  altered  instrument:  All.  of  hist.,  18- 

aO;  Guaranty,  16,  17. 
of  conveyance  of   homestead ;   Home- 
stead, 114, 115. 
of   conveyance  by  wife ;  Husb.   &  W., 

ISS. 

of  acta  of  agent:  loaurance,  330. 

of  contract  by  public  corporation ;  Mun. 

Corp.,  63-66. 
of  municipal  bonds:   Mun.  Corp., 141, 

143. 
of  contract  by  county :  Mun.  Corp.,  834- 

886. 
of  contract  by  school  directors ;  Schools, 

65-49,  183. 

of  contract  to  convey :  Veudors,  6,  7. 

Real  estate,  interest  in:  Appeal,  143-144. 
sale  of  by  agent :  Agency,  184-189 ;  Con- 

tracta.  320. 

assesBment  of:  T&z..  110. 

meaning  of  term :  Words  &  Phr. ,  60-64. 

Real  party  in  interest :  Parties,  14-105. 
Real  Peopertt. 

L  General  principles:  title;  adverse  pos- 
session.   II,  p.  418. 
II.  Action  to  recover.    II,  p.  436. 

ILL  Right   to    improvements;   occupying 
clidmants.     II,  p.  439. 

IV.  Proceedings  to  establish  lost  comers. 

n,  p,  431. 

power  to   hold   by   corjioraliou;  Corp., 

1S5. 


Real  property,  power  of  ezecntota  and  ad- 
ministrators over:  E^.  of  Dec.,  51-63, 

evidence  of  title  to :  Ev. .  606-513, 

limitation    of  action    for  recovery  of; 

Lini.  of  Ac,  368-881. 

effect  of  possession  of :  Notice,  24-55. 

interest    of    partneiB   In :    Partnership, 

153-159. 

trespass  upon:  Trespass,  1-17. 

Reasonable  doubt:  Crim.  L.,  1616-1636. 

Rebuttal:  Ev.,  1887-1848. 

Recalling  witnessea  to  impeach:  Ev.,  1143- 
13M. 

Recent  possession  of  stolen  property,  burden 
of  proof  as  to:  Crim.  L.,  1608, 1609. 

Receipt:  Bills  &N.,  448. 

for  taxes:  Tax.,  285-287. 


I.  Appointment.    H,  p.  488. 
II,  Actions  by  and  agaiTist.    II,  p.  434. 
in.  Rights,  powers  and  liabilities. 

a.  Over  the  debtor's  pr(^>erty.    II, 

p.  485. 

b.  Person^.    II,  p.  436. 
IV.  Craupensation.    II,  p.  487. 

in     proceedings    against     homestead ; 

Homestead,  181,  183. 

in  forecloeure:  Mort^..  862-365. 

of  partnership  property:   Partnership, 

190-192, 

assessment  of  stock  by:  Corp.,  67. 

property  in  hands  of,  not  subject  to 

levy;  Execu.,  87. 

of  banks:  Banks,  19. 

actions  against ;  Contempt,  IB, 

Receiving  stolen  goods  does  not  moke  accom- 
plice in   burglary:    Crim.  L.,   293,  406- 
411. 
Recognisance:  Contracts,  4,  S. 
Recommendation:  Guaranty,  9. 
Record,  im  appeal:  Appeal,  339-377,    651- 
654. 

in  criminal  cases;  Crim.  L.,  1654-1656, 

1666-1676. 
Recorpino  Acts. 

I.  When  recording  essential;  what  In- 

strumenta.     11,  p.  487. 
II.  Indexing  and  recording;  what  suffi- 
cient.    H,  p.  488. 
XII.  Wlio  ar«  pTotpctAd  >ga>iuitiinrM>nTile<1 
iiislrunaenta. 
a.  Subsequent  purchasers.    II,  p. 
442. 


INDEX, 


References  are  to  titles  an' 


Rboording  Acts— continued. 
UL  Who  are  protected  against  unrecorded 
instruments  —  continued. 

b.  Purchasers    for   valuable  con- 

sideration.   II,  p.  448. 

c.  Purchasers  without  notice.    II, 

p.  445. 

d.  Existing  creditors  without  no- 

tice of  chattel  mortgage  or 
bill  of  sale.    II,  p.  446. 

as  to  public  lands :  Pub.  Lands,  61-65. 

Recording  of  mortgage:  Mortg.,  13-15,  93. 

of  bai  of  sale:  Sales,  93-104. 

of  assignment:  Assign t.,  122. 

effect  of  failure  in :  Chat.  Mortg..  98-101. 

as  evidence  of  delivery :  Convey.,  75-88. 

sheriflTs  deed:  Execu.,  875-881. 

Record,  introduction  of :  Ev.,  1262-1264. 

of  judgment:  Judgts.,  116-119. 

presumption  in  favor  of:  Juried.,  48-68. 

Records:  Courts,  177-268. 

admissibility  and  proof  of:  Ev.,  587-608. 

construction  of:  Instruc,  209-213. 

lost:  Judgts.,  145,  146. 

Recovering  money  paid:  Contracts,  91,  92. 

Redemption  laws:  Const.  L.,  128-129. 

Redemption  from  sale  under  chattel  mort- 
gage: Chat.  Mortg.,  162,  16a 

from  execution  sale:  Execu.,  890-449. 

sale  of  right  of:  Execu.,  421-426. 

from  mortgage:  Mortg.,  426-501. 

from  deed  as  mortgage:  Mortg.,  80-90. 

from  tax  sale:  Tax.,  542-712. 

from  sale  under  trust  deed :  Trusts,  144. 

from  sale  on  foreclosure  of  title  bond : 

Vendors,  228,  229. 

Redundant  matter:  Plead.,  12-18. 

Reference. 

L  Appointment  of  referee  and  execution 

of  powers,    n,  p.  446. 
n.  Referee's  report;    requirements   and 

eflPect  of.    II.  p.  447. 
UL  Proceedings  after  report  made,     n, 
p.  449. 

right  to  make:  Const.  L.,  48. 

to  set  off  homestead :  Homestead,  215, 

216. 

Reformation  of  instruments:  Equity,  64-93. 

of  policy :  Insurance,  29-88. 

of  trust  deed :  Trusts,  188. 

of  wiU:  Wills,  108. 

Registration  of  voters:  Elections,  18,  14. 

Rehearing:  Appeal,  1122-1189. 
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References  are  to  titles  and  sections. 


Repeal  of  ordinances:    Mun.  Corp.,  787,  738. 

of  statute  as  affecting  taxes:  Tax.,  326- 

880,  423,  424. 

Replevin. 

L  Nature  of  the  action ;   in  what  cases 

will  lie.    n,  p.  450. 
II.  Procedure.    II,  p.  463. 

resisting  of   officer    under   writ :    CJon- 

tempt,  14. 

of  pledged  proixfrty :  Pledge,  5, 

bond :  Suretyship,  47. 

to  recover  property  seized  for  taxes: 

Tax,,  246-249. 

Reply:  Plead.,  638-660. 

Report  of  executor  or  administrator :  Est.  of 
Dec,  445-467. 

of  guardian :  Guardianship,  77-79. 

of  referee :  Reference,  13-87. 

Reporter,    shorthand:    See    Shorthand    Re- 
porter. 

Representations  in  application  for  life  insur- 
ance: Insurance,  255-261. 

in  policy :  Insurance,  66-129. 

Reputation:  E v.,  68-72. 

opinion  as  to:  Ev.,  357. 

impeachment  by  proof  of:  Ev.,  1142- 

1145. 

Rescission:  Equity,  45-98;    Contracts,  573, 
574,  581-605 ;  Sales,  145-157. 

for  breach  of  warranty :  Sales,  200-208. 

of  contract  to  convey :  Vendors,  117-136. 

Reservations:  Convey.,  192-196. 

Resgeutss:  Ev.,  206-233. 

Residence.    II,  p.  459. 

as  affecting  allegiance :  Aliens,  21. 

of  elector:   Const.   L.,  254,  255;    Elec- 
tions, 6-8. 

as  determining  place  of  bringing  action : 

Venue,  39-50. 

as  giving  jurL<)diction  in  justice's  court : 


J.  P.,  14-16. 
Resignation;  Officers,  3,  4. 

of  executor:  Eat.  of  Dec,  16,  17. 

Resisting  officer:  Crim.  L.,  141,  547-553. 
Resolutions:  Mun.  Corp.,  742,  743. 
Respondeat  superior:  Negl.,  60-77. 
Restraint  of  trade :  Contracts,  856-365. 
Restraint  of  alienation:  Convey.,  167. 
Retroactive  laws:  Const.  L.,  159-176, 
Return  of  writ :  Attach.,  135-143. 

of  service :  Orig.  Not. ,  60-102. 

of  subpoena:  Ev.,  908. 

of  execution:  Execu.,  132-146. 


Returns  of  elections :  Elections,  26-32. 
Revenue.    II,  p.  460. 
Reversal :  Appeal,  912-992. 

in  criminal  case:  Crim.  L.,  1708,  1704. 

Reversion  of  public  grounds:   Mun.  Corp., 

381,  382. 
Revivor:  Judgts.,  478-481. 
of  action,  by  admission  or  new  {promise : 

Lim.  of  Ac,  186-221. 
Revocation  of  agent's  power:  Agency,  d8-90« 

of  license :  License,  2-6. 

of  wiU :  Wills,  13-18. 

Rewards :  Contracts,  57-68. 

Right  of  way:  Railr.,  106-270. 

as  breach  of  covenant :  Convey.*  288- 

289,  335,  336. 

fencing:  Dam.,  139,  140. 

over  homestead :  Homestead^  127,  188c 

foreclosure  against:  Mortg.,  816, 


Right,  meaning  of  term :  Words  &  Fhr.,  65. 
Riots:  Crim.  L.,  724. 
Riparian  rights :  Waters,  7-24. 

injuries  to:  Dam.,  196. 

obstruction  of :  Injunc,  18. 

Road  supervisors,  power  and   liabtli^  of: 

Highways,  122-148. 
Road  districts  and  taxes:  HighwayB,  151-165, 
Roads :  See  Highways. 
Robbery:  Crim.  L.,  225-232, 
Rolling  stock:  Railr.,  85. 
Rule  in  Shelley's  case:  Real  Propw,  10-13; 

Wills,  140-142. 
Rule  of  property:  Stare  Decisis,  7,  8. 
Rules :  Courts,  264-270. 

of  supreme  court :  Appeal,  1160, 1161. 

of  raUway:  Raih-.,  561-566,  621-686. 

of  schools:  Schools,  123-131. 

Rumor  and  reputation:  Ev.,  68-73. 
Sabbath:  See  Sunday. 
Sale,  agent's  power  as  to:  Agency,  61-70. 
on   foreclosure  of    chattel    mortgage: 

Chat.  Mortg.,  151-157. 

power  of:  Chat.  Mortg.,  127-181. 

of  real  property  by  executor  or  admin- 


istrator: Est.  of  Dec,  218-261. 

—  under  execution:  Execu.,  213-^87. 

—  by  sheriff:  Execu.,  338-889. 

—  judicial,   by   guardian :   Quardianshipi 
28-68. 

—  of  property  of  ward :  Guardianahip,  28- 


68. 


under  execution  on  foreclosure:  Mortg., 


I      892-421. 
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Service,  presumption  as  to:  Jurisd.,  106-188. 

of  application  by  executor  or  adminis- 
trator to  sell  real  property:  Est. of  Dec., 
242,  248. 

of  expiration  of  redemption  from  tax 

sale;  Tax.,  622-629. 

Service  of  notice :  Orig.  Not.,  87-130. 

of  appeal:  Appeal,  610-619. 

upon  attorney :  Att'y,  86-89. 

upon  minor:  Jurisd.,  192,  193, 

in  bankruptcy:  Bankr.,  1. 

upon  officers  or  agents:  CJorp.,  94. 

proof  of:  Ev.,  613,  614. 

Service  of  subpoena:  Ev.,  908. 

Services,  implied  agreement  to  pa}*  for:  Ck>n- 
tracts,  75-111. 

value  of:  Dam.,  148,  149. 

of  child:  Parent  &  Ch.,  23-27. 

Setroil:  Equity,  262,  263;  Plead.,  589-627. 

law  applicable  to :  Confl.  of  L.,  5. 

as  against  note :  Bills  &  N.,  403. 

in  action  for  breach  of  covenant :  Con- 
vey., 804. 

by  stockholder  against  claims  for  un- 
paid instalments:  Corp.,  185. 

in  action  by  administrator:  Est.  of  Dec, 


112-116. 

against  judgment :  Judgts. ,  451-457. 


Settlement     of     guardian:     Guardianship, 

80,81. 
of  partnership  afifairs :  Partnership,  194, 

195,  218-224. 
of  executor  or  administrator :  Est.  of 

Dec,  449-467. 

of  indebtedness:  Pay.  &  Disch.,  85,  86. 

of  trusts :  Trusts,  5. 

of  pauper :  Poor,  8-10. 


Sewers:  Mun.  Corp.,  580-533. 

Shade  trees  in  highway  or  street:  High- 
ways, 120-128. 

Sheep,  diseased,  sale  of:  Contracts,  299; 
Dam.,  81;  Sales,  18. 

importing:  Crim.  L.,  725. 

Shelley's  case,  rule  in:  Real  Prop,,  10-13; 
Wills,  140-142. 

Sheriff,  when  disqualified  to  act  in  criminal 
case:  Crim.  L.,  1118. 

not  disqualified  in  condemnation  pro- 
ceedings: Railr.,  242. 

performance  of  duties   of,  suspension, 

etc.:  Mun.  Corp.,  957-960. 

liability  for  care  in  preserving  property 

levied  on :  Officers,  123. 


Sheriff,  execution  of  process  by :  Officera,  126- 
182. 

compensation  of:  Officers,  190-211. 

meaning  of  term :  Words  &  Phr.,  66. 

deputy,  duties  of:  Mun.  Corp.,  961-964. 

Sheriff's  sale:  Execu.,  838-389. 

Sheriff's  deed:  Execu.,  364-889. 

Shipping  receipt :  Carr. ,  55,  56. 

Short-hand  report  of  evidence:  Appeal,  716-^ 
719;  Excep.,  77-85. 

Short-hand  reporter,  compensation  of:  Offi- 
cers, 224. 

Signature,  acknowledgment  as  evidence  of: 
Ackgt.,  18,  15,  17. 

of  affidavit:  Affid.,  1,  4. 

by  agent :  Agency,  75,  113-125. 

additional  deemed  alteration :  Alt^  of 

Inst.,  29-31. 

of  note:  Bills  &  N.,  89-44 

of  contract :  Contracts,  8-14 

evidence  of:  Ev.,  602,  603. 

of  notary :  Notary  Pub.,  1-10. 

— ^  of  partner  for  firm :  Bill^  &  N., 419-421 ; 
Partnership,  61,  62. 

denial  of:  Plead.,  524-548. 

of  surety :  Suretyship,  23-25. 

Signs  at  railway  crossings:  Railr.,  284-286. 

Slander  and  LibeLm 
I.  What  constitutes. 

a.  What  words  actionable.  II,  p.  497. 

b.  Malice.     II,  p.  498. 

c.  Privileged  communications.     11, 

p.  499. 

d.  Publication.    11,  p.  499. 

e.  Meaning    of    words    used.      11, 

p.  500. 

IL  Pleading;  evidence;   damages;  justifi- 
cation and  mitigation.    U,  p.  501. 

pleadings  in:  Plead.,  119-127. 

general  damages:  Dam.,  40,  41. 

Slavery.    II,  p.  508. 
Sleeping  cars,  taxation  of:  Tax.,  175. 
Slight  of  hand,  cheating  by:  Crim.  L.,  449. 
Snow  and  ice,  liability  for  failure  to  remove 

from  sidewalks:  Mun.  Corp.,  635,  686. 
Solicitor  of  city :  See  City  Solicitor. 
Special  proceedings:  Actions,  5-8. 

trial  of:  Prac,  54-56. 

appeal  in:  Appeal,  906-911. 

Special   session   of    legislature,    power   of: 

Const.  L.,  365. 
Special  verdict:  Prac,  14&-166. 
Specialty,  meaning  of  term :  Words  &  Phr. ,  68. 
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Specific  Perfobmancb.    II;  p.  503. 

against  executor  or  administrator :  Est. 

of  Dec.,  105,  106. 
of  agreement    to    convey  homestead : 


Homestead,  140. 

—  of  tax  sale:  Tax.,  749. 


Spring  gun:  Trespass,  17. 

Stage-coaches:  Carr.,  188, 139. 

Stairway :  Easem't,  5-7. 

Stakeholder,  recovery  of  money  from :  Con- 
tracts, 387-340. 

Stamp,  revenue,  omission:  Convey.,  102,  103. 

Stamping  official  bonds :  Officers,  20. 

Stamping,  want  of:  Plead.,  510. 

Stamps.     II,  p.  510. 

revenue:  Bills  &  N.,  68-75;  Contracts, 

288-290;  Mortg..  7. 
omission  of:  Convey.,  102,  108. 


Stare  Decisis,    n,  p.  511. 

State.    II,  p.  511. 

suit  against:  Const.  L., 256,  257. 

as  stockholder  of  corporation :  Const.  L. , 

278,  274. 

State  superintendent  of  public  instruction 
^  appeals  to :  Schools,  120. 

State  auditor :  State,  6.  7. 

State  University.    II,  p.  612. 

Station  agent,  authority  of:  Railr.,  719. 

Statu  quo,  restoring  opposite  party  to  on  re- 
scission :  Contracts,  594-601. 

Statute  de  donis:  Convey.,  164. 

Statute  op  Frauds.    II,  p.  524. 

demurrer  on  ground  of:   Plead.,  704- 

706. 

Statutes. 

I.  Publication;   time   of   taking   effect. 

II,  p.  512. 
II.  Construction.    II,  p.  518. 
m.  Repeal  and  its  effect.    II,  p.  519. 

title  of ;   subject  to   be   embraced  in : 

Const.  L.,  848-354. 

to  embrace  but  one  subject:  Const.  L., 

355-362. 

repeal  of  as  affecting  taxes:  Tax.,  326- 

330,  423,  424. 

penal;  strict  construction:  Crim.  L  ,  4. 

English:  Common  L,,  5,  6. 

retroactive:  Const.  L.,  159-176. 

publication  of:  Const.  L.,  863-865. 

unconstitutional:  Const.  L.,  88&-396. 

power  of  courts  to  pass  on  constitution- 
ality: Const.  L.,  868' 885. 

indictment  under:  Crim.  L.,  954-966. 


Statutes,  authentication  and  proof  of:  Ev., 

555-562. 
of  another   state,  presumption   as   to : 

Ev.,  568-566. 

foreign,  how  pleaded:  Plead.,  150. 


Stay  of  execution:  Execu.,  89-54. 

waives  appeal :  Appeal,  22. 

effect  upon  surety's  liability :  Surety- 
ship, 47. 

Stay  bond,  judgment  on:  Const.  L.,  44. 

Step-father,  lia'bility  of  for  support  of  step- 
child: Parent  &  Ch.,  22. , 

Stock,  corporate:  Corp.,  41-70,  154. 

levy  on :  Attach.,  113. 

tender  of:  Contracts,  530,  581. 

sale  of:  Banks,  11,  12;  Corp.,  88-90, 

purchase  of  by  corporation:  Corp.,  128. 

garnishment  of :  Garnishment,  46. 

Stock,  live,  driving  away:  Crim.  L.,  461. 

injured,  expense  of  caring  for:  Dam., 

111-113. 

restraint  of:  Fences,  17-19. 

injuries  to:  Negl.,  33,  84. 

in  general,  see  Animals. 


Stock  of  goods,  assessment  of:  Tax.,  142. 

Stockholders,  liability  of:  Banks,  2;  Corp., 
157-195. 

list  of :  Banks,  17. 

Stolen  goods,  receiving:  Crim.  L.,  406-411. 

recovery  of:  Crim.  L.,  879. 

recent  possession  of:  Crim.  L.,  841-363. 

Stoppage  in  transitu :  Sales,  158-167. 

Stream  as  boundary:  Convey.,  249-251. 

Streams,  navigability :  Waters,  15,  16. 

Street  ears,  obstruction  of:  Mun.  Corp.,  269. 

Street  railways;  Mun.  Corp.,  446-449;  Railr., 
133,  134. 

Streets:  Dedication,  61-71 ;  Mun.  Corp.,  842- 
383. 

platting:  Dedication,  72-79. 

road  supervisor,  no  control  over :  High- 
ways, 120. 

vacation  of:  Injunc,  20. 

obstruction  of:  Mun.  Corp.,  270. 

abandonment  of :  Mun.  Corp. ,  895-399. 

railways  in:  Mun.  Corp.,  400-450. 

grading:  Mun.  Corp.,  457-488. 

liability  of  city  for  failure  to  improve  or 

repair:  Mun.  Corp.,  602-709. 

Sub-agents :  Agency,  91-98,  96. 

Subcontractor,  performance  by:  Contracts, 
547,  548. 

lien  of ;  Mech.  Lien,  37,  88.  65-88. 
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Submission  of  causes :  Actions,  9-12. 

Surety    on   guardian's    bond,    liability   of: 

to  arbitration,  see  Arbitration. 

Guardianship,  89-94. 

Subpoena:  Ev.,  901-908. 

pleading  usury :  Interest,  105-108. 

Subrogation:   Guaranty,  40;  Insurance,  64, 

judgment  against  for  usury :  Interest, 

65;  Judgts.,  448-460;  Mortg..  207,  232-257; 

170. 

Suretyship,  182-146. 

on  appeal  bond  in  justioe^s  court:  J.  P., 

of  surety  paying  debt  of  deceased  prin- 

200, 262-264. 

cipal:  Est.  of  Dec.,  150. 

limitation  of  action  against :  Lim.  of 

Subscriptions,   consideration  for:  Contracts, 

Ac,  28-30. 

221-229. 

action  by,  accrues  when:  Lim.  of  Ac 

to  stock:  CJorp.,  54,  55,  184. 

62,  63. 

to  railroads:  Railr.,  1-6. 

purchaser  of  mortgaged  premises    as- 

Substitution of  contract:  Contracts,  612. 

suming  mortgage,  deemed:    Mortg.,  205, 

of  parties:  Parties,  208-227. 

206. 

of  defendants:  Appeal,  70. 

I>aymeut    of    mortgage    by:     Mortg., 

of  administrator  as  party:  Est.  of  Dec., 

251. 

96. 

obligation  of  must  be  in  writing:  Stat. 

of   landlord   in  action  of  right :    Real 

of  Fr.,  28-51. 

Prop.,  120. 

wife  as,  for  husband:  Hush.  &  W.,  142- 

buffering,  damages  for:   Dam.,  42-51,  234- 

145. 

286. 

on  bonds,  justification  bv:  Bonds,  7. 

Suiferings,  future:  Dam.,  241. 

judgment  against:  Bonds,  11,  12. 

Suffrage,   offenses  against:    Crim.  L.,  558- 

on  bail  bond,  liabihty  of:  Crim.  L.,  1880- 

562. 

1382. 

Suit,  meaning  of  term :  Words  &  Plir.,  1. 

surrender  of  defendant  by :  Crim. 

Summary  proceedings:  Attach.,  126. 

L.,  1384,  1385. 

Sunday,  dies  non :  Courts,  136,  137. 

on  discharge  bond:  Attach.,  182. 

Sunday  contracts:  Bills  &  N.,  63-66. 

on  attachment  bond,  judgment  not  bind- 

Sunday laws,  violation  of:  Contracts,  300- 

ing  on  unless  parties:  Attach.,  800. 

317;  Carr.,  44. 

on  replevin  bond,  judgment   against : 

Superintendent   of    schools,    county:     See 

Replevin,  125-187. 

County  Superintendent. 

on  stay  bond:  Execu.,  47-63. 

Superintendent  of  schools,  state:  See  State 

on  official  bonds :  Officers,  30-69. 

Superintendent . 

judgment  against  on  motion:  Judgts., 

Superior  courts,  jurisdiction:  Courts,  60-62. 

261.                                       "* 

Supervisors,  county:    See  Board  of  Sui^er- 

Suretyship. 

visors. 

I.  Liability  of  surety.' 

Supervisors,  road :  See  Road  Supervisors. 

a.  In  general.    11,  p.  682. 

Supplemental  pleadings:  Plead.,  872-378. 

b.  Creditor  and  surety ;  relatiouR  be- 

Support of  member  of  family:  Contracts, 

tween;   bow  regarded,    n,  p. 

83-85. 

582. 

of  parent :  Contracts,  198,  199. 

w 

c.  Evidence  establishing  fact  of  sure- 

 of  child:  Contracts,  95,  96,  200;  Parent 

tyship.    U,  p.  688. 

&  Ch.,  15-22. 

d.  Judgments   against   principal  or 

agreement  for  as  consideration :   Con- 

surety or  both.    IT,  p.  634. 

vey.,  119-121. 

e.  For  the  good  conduct  of  others. 

Supreme  court:  Courts,  1-17. 

II,  p.  534. 

mandamus  from :  Mandamus,  67,  68. 

n.  Discharge  of  surety. 

Surety,  liability  for  attorney's  fees:  AttV, 

a.  By  general  novation  of  contract. 

144. 

11,  p.  686. 

levy  on  property  of:  Execu.,  84-80. 

b.  By  extending  time.    II,  p.  536. 

not   released    by   setting    aside    sale : 

c.  By  alteration  of  contract.    II,  p. 

Execu.,  293. 

537. 
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SUBETYSHIP  —  continued. 

II.  Discharge  of  surety  —  continued. 

d.  By  release  of  other  securities  by 

creditor.     II,  p.  588. 
6.  Other  facts   dischaiging   surety. 
II,  p.  539. 
III.  Surety^s  remedies. 

a.  Notice  to  creditor  to  sue.    II,  p. 

540. 

b.  General  rights  against  principal. 

II,  p.  542. 

c.  Subrogation.     II,  p.  543. 

d.  Contribution.    11,  p.  543. 
:  Mortg.,  41,  42. 

Surface  water :  Waters,  67-70. 

injury  to  crops  by:  Dam.,  141,  142. 

measure  of  damages  for:  Dam.,  194. 

Surgeon,  negligence  of:  Negl.,  56-59. 
Surplusage:   Contracts,  380;    Convey.,  232; 

Crim.  1m,  1004-1011;  Plead.,  24,  25. 
Surrender  of  lease:  Landl.  &  T.,  6,  7. 
Surveys:  Pub.  Lands,  1-6. 

description  by :  Convey.,  219-223. 

Survival  of  actions :  Actions,  66-85. 
Suspension  of  attorney :  Att'y,  166-173. 
Suspension  of  officers:  Officers,  5-8. 

of  state  officers :  Const.  L. ,  277. 

Swamp  lands :  Pub.  Lands,  145-148. 

conveyance  of  by  county :  Mun.  Corp. , 

809. 

contract  to  recover :  Contracts,  869. 

illegal  conveyance   of:    Convey.,    104, 

105. 
taxation  of:  Tax.,  58-61. 


Talesmen:  Prac..  78-80. 

Tax  deeds,  acknowledgment  of:  Ackgt.,  40, 

41. 
Tax    title,  agent   cannot  acquire:  Agency, 
194. 

effect  of:  Tax.,  16. 

Tax  books,  entry  of  previous  sale  upon :  Tax., 

200,201. 
— ^—  bringing  down  unpaid  taxes  upon :  Tax. , 

202-207. 
Tax  receipt:  Tax.,  285-387. 
Tax  deed:  Tax.,  721-887. 
Taxation. 

I.  The  power  and  its  exercise  in  gen- 
eral.   II,  p.  544. 
n.  What  taxable ;  exemptions.    II,  p. 

547. 
IIL  Method  of  listing  and  assessment ; 
tax  list.    II,  p.  551. 


TaxaTj 
IV 

V 

VI. 


vn. 


vm. 


IX.  II 
X.  1 1 


XL  r 

XIL  1 
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Taxation  —  continued. 

Telegraph  companies,  taxation  of :  Const  L, 

XIII.  Limitation  of  actions  with  reference 

268;  Tax.,  176. 

to  Ux  titles,    n,  p.  602. 

measure  of  liability  of:  Dam.,  165-167. 

:  Const.  L.,  l(V-20,  221-261;  Mun.  Corp., 

suits  against  in  justice's  court:  J.  P.. 

11-15. 

20. 

estoppel  by:  Estop.,  69-79. 

actions  against :  Venue,  26. 

of  land  grants:  Pub.  Lands,  103-114. 

Telegraph  line :  Trespass,  16. 

of  Des  Moines  river  lands :  Pub.  Lands, 

TELEaRAPHS.     II,  pw  606. 

136-138. 

Telephone  companies,  taxation  of :  Tax.,  176; 

of  swamp  land:  Pub.  Lands,  167,  168. 

Telegraphs,  8. 

of  attomey*s  fees:  Att'j,  141-165. 

suits  against:  Telegraphs,  9. 

of  costs :  Costs,  12-62. 

suits  against  in  justice's  court :  J.  P.,  20. 

Taxes,  lery  of  for  care  of  insane :  Insanity,  8. 

venue  in  actions  against :  Venue,  26. 

to  pay  municipal  indebtedness:  Mun. 

Tenancy  in  common,  conveyance  to  husband 

Corp.,  204-220. 

and  wife  creates:  Convey.,  205. 

for  road  purposes:   Highways,  161-165. 

Tenancy  at  will:  Landl.  &  T.,  75-91. 

in  aid  of  railroads:  Railr..  6-84. 

Tenant  holding  over  not  tenant  at  will :  J. 

for  school  purposes:  Schools,  150,  151, 

P.,  309-311. 

157-175. 

possession  by :  Notice,  41-44. 

for   school    districts,    payment   of    to 

Tenants  in  Common. 

wrong  district :  Schools,  61. 

I.  Of  real  property,    n,  p.  607. 

mandamus   to  compel   levy  of :  Man- 

II. Of  personal  property.    II,  p.  608. 

damus,  26-43. 

adverse   possession   as   between :  Real 

injunction  to  restrain  collection  of :  In- 

Prop.,  87-98. 

junc,  21-81. 

receivers  of  the  common  property  of: 

proceedings  for  correction :   Certiorari, 

Receivers,  19. 

40-42. 

improvement   of  property   by :    Mech. 

upon  homestead:  Homesteads,  219. 

TJen,  17. 

upon  mortgaged  chattels:  Chat.  Mortg., 

possession  under  conveyance  from :  No- 

147. 

tice,  60. 

payment  of  by  assignee:  Assignt.,  149, 

cannot  acquire  tax  title  against  co-ten- 

150. 

ant:  Tax.,  697-704. 

payment  of  by  trustee :  Trusts,  124. 

contribution  by  as  to  taxes:  Tax.,  705- 

payment  of  by  vendor:  Spec.  Perf.,  84. 

709. 

liability  of  vendor  or  vendee  for :  Vend- 

 sale  of  interest  of:  Tax.,  750. 

ors,  60-65. 

Tender,    n,  p.  608. 

lieu  of:  Mortg.,  142-150. 

acceptance  waives  appeal :  Appeal,  14, 

recovery  of:  Tax.,  332-415. 

16. 

recovery  of   property  seized  for:   Re- 

 of  property:  Bills  &  N.,  434,  435. 

plevin,  53-55. 

of  property  for  transportation:  Carr., 

effect  upon,  of  repeal  of  statute  author- 

5,6. 

izing:  Stat.,  lda-138. 

of  performance:  Contracts,  626-632. 

change  of  statute  authorizing,  does  not 

in  action  to  set  aside  judgment :  Equity, 

impair  obligation  of  contract:   Const.  L., 

197,  198. 

151,  152. 

in  action  for  injunction:  Injunc,  108, 

Teachers,  employment    and    dismissal   of: 

109. 

Schools,  84-95. 

not  necessary  by  party  pleading  usury : 

examination  of,  certificates :    Schools, 

Interest,  110,  151. 

108-110. 

in  case  of  redemption:  Mortg.,  498. 

powers  of:  Schools,  128-182. 

-^ —  of  damages  for  injuries  to  stock :  Raiir.. 

tender  of  ser\'ices  by :  Contracts,  532. 

388. 

Telegrams,  in    evidence:   Ev.,    912;     Tele- 

of  property :  Sales,  71-79. 

graplis,  7. 

of  return  of  property:  Sales,  211-218. 
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Tender  where  specific  performance  is  sought : 

Spec.  Perf.,  66-71. 

of  taxes:  Tax.,  921,  922, 

in  case  of  equitable  redemption  from 

tax  sale:  Tax.,  657-659. 

to  trustee :  Trusts,  148. 

under  contract  to  convey :  Vendors,  85- 

98,  100-103. 
Terms:  Ck)urto,  18&-169. 
Territorial  courts:  Courts,  67. 
Testamentary  disposition:  Convey.,  160-168; 

Trusts,  2,  8. 
Thief,  common:  Crim.  L.,  886. 
Threats,  as  affecting  capacity  to  contract: 

Contracts,  141. 

evidence  of:  Crim.  L.,  93-97. 

malicious:  Crim.  L.,  274-276. 

binding  over  for:  Crim.  L.,  788. 

Threshing  machine,  running  without  boxing 

tumbling-rod:  Contracts,   294;  Crim.    L., 

726-728. 
TickeU:  Carr.,  111-119. 

stop-over:  Carr.,  180. 

Timber,  cutting  under  license :  License,  10- 

12. 
TlHB.    II,  p.  611. 
when    material:     Contracts,    455-457; 

Plead.,  161,  162. 
the  essence  of  the  contract:  Spec.  Perf., 

51-58 ;  Vendors,  188-140. 
Title,  meaning  of  term:  Words  &  Phr.,  69. 
Title  bond:  See  Vendors. 
Title  of  statute,  subject  embraced  in :  Const. 

L.,  848-854. 
Title  to  real  property,  evidence  of:  Ev.,  506- 

512. 

instruction  as  to:  Instructions,  211. 

not  involved  in  forcible  entry  and  de- 
tainer: J.  P.,  818-828. 

allegations  of:  Plead.,  77-81. 

quieting,  see  Quieting  Title. 


Title  to  personal  property,  transfer  of :  Sales, 

20-25. 

warranty  of:  Sales,  190,  191. 

Tombstone,  purchase  of:  Est.  of  Dec.,  118- 

121. 
Tonnage:  Const.  L.,  272. 
Tools:  Tax.,  72. 

Tornado  insurance :  See  Insurance. 
Tort,  attachment  in  action  for:  Attach.,  60, 

61.  67. 
of  servant,     liability   of    master   for: 

Agency,  138,  139. 


Tort  of  wife,  liability  for:  Husb.  &  W.,  21- 

25,67. 
to  wife,  recovery  for:  Husb.  &  W.,  156- 

164. 
Tortfeasors,  release  of:  Pay.  &  Disch.,  96-100. 
Town,  meaning  of  term:  Words  &  Phr.,  70, 

71. 
Township:  Mun.  Corp.,  975-987. 

meaning  of  term :  Words  &  Phr.,  72. 

Township  clerk,  powers  as  to  road  funds: 

Highways,  156-158. 
Township  trustees:  Mun.  Corp.,  985. 
expenditure  of  road  fund :  Highways, 

154,  155. 

action  of  as  to  railroad  tax :  Railr. ,  12-15. 

Township  board  of  equalization:  Tax.,  211- 

213. 
Trade  Mabx.    II,  p.  612. 
Trade  fixtures:  Fixtures,  10-18. 
Transcript  on  change  of  venue:  Crim.  L., 

77^778. 
Transcript  of  judgment:  Judgts.,  508. 

in  justice's  court:  J.  P.,  141-143. 

filing  in  another  county  does  not  waive 

appeal :  Appeal,  18. 
Transcript  on  appeal :  Appeal,  702-721. 

in  criminal  cases :  Crim.  L.,  1670. 

fee  for:  Appeal,  647,  648. 

dismissal  for  failure  to  file :  Appeal,  878- 

884. 

from  justice's  court:  J.  P.,  201-220. 

in  proceedings   to  establish  highway : 

Highways,  109. 
in  proceedings  to  condemn  right  of  way : 


Raihr.,  28»-270. 
Transfer  of  stock :  Corp. ,  58-63. 
Treasurer  of  county :  See  County  Treasurer. 
of  school  district,  powers  and  liabilities 

of:  Schools,  103-107. 
Treaty :  Const.  L.,  275. 
Trespass. 

I.  To  real  property.    H,  p.  612. 

U.  To  personal  property.    II,  p.  614. 

by  stock :  Animals,  7-10. 

by  wrongful  levy :  Attach.,  127-188, 296. 

liability   of   attorney   for   in   case   of 

wrongful  levy:  Att'y,  81.  82. 

defense  against:  Crim.  L.,  81-85. 

criminal:  Crim.  L.,  414-417. 

continuing:  Dam.,  75. 

—  measure  of  liability  for:  Dam.,  185-193. 

exemplary  damages  for:  Dam.,  293-295. 

injunction  against:  Injunc,  1-3. 
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Trespass,  injury  to  person  engaged  in :  Negl., 

146,  147. 
variance  in  allegations  as  to:  Plead., 

207-209. 
general  denial  of  allegations  of:  Plead., 


485,  486. 
Trespassers  on  railway  track:  Railr.,  698- 

705. 
Trial,  what  constitutes:  Prac,  6,  6. 

procedure  upon:  Prac.,  61-253. 

separate:  Prac,  57-60. 

of  special  proceedings:  Prac.,  54-56. 

of  equitable  issues:  Prac,  40-53. 

— : —  of  proceedings  against  garnishee :  Grar- 

nishment,  128. 

to  the  court:  Prac,  24-26. 

by  jury:  Const.  L.,  80-52;  Prac,  7-23. 

in  criminal  cases:  Crim.  L.,  1118- 


1227. 


in  justices*  courts:  J.  P.,  109-116. 
in  criminal  cases  before  justices: 


Crim.  L.,  1788-1785. 

in  general,  see  Jury  Trial. 


Trust  deeds  and  sales  thereunder:  Trusts, 
83-89.  133-184. 

by  or  to  partner :  Partnership,  77,  78. 

Trust  funds,  following:  Trusts,  99-104. 

Trustee:  Trusts,  64-182. 

payment  to:  Bills  &  N.,  440. 

liability   of    on    breach   of    covenant : 

Convey.,  361. 

admissions  of:  Ev.,  255. 

limitation  of   action  against:   Lim,  of 

Ac,  84-88. 

of  voluntarv  association:  Asso.,  4. 

as  parties:  Parties,  64-71. 

of  township,  see  Township  Trustees. 

Trusts. 

I.  Creation;  express  and  resulting.    II, 

p.  614. 
II.  Rights  of  the  parties;    execution  of 

powers.     II,  p.  619. 
III.  Trust  deeds  and  sales  thereunder.    U, 
p.  624. 

notice  of:  Notice,  112,  113. 

express:  Stat,  of  Fr.,  71. 

resulting:  Stat,  of  Fr.,  72-76. 

Ultra  vires:  Corp.,  133-153;  Mun.  Corp.,  42, 
43,  67-70. 

Undue  influence:  Contracts,  137,  138;  Con- 
vey., 36-42;  Wills,  31-88. 

Unilateral  agreement :  Contracts,  22-25. 

University  lands :  State  University,  3,  4. 


University  lands,  sale  of  for  taxes:  Tax., 

521-528. 
Usage:  See  Custom. 
Uses:  Convey.,  29-81. 

charitable,  see  Charitable  Uses. 

Usury :  See  Interest. 

Vacation  of  court,  acts  or  orders  during: 

Courts,  139-169;  Prac,  291-294. 
failure  to  file  pleadings  during :  Default, 

14,  15. 

entry  of  judgment  in:  Judgts.,  152-158. 

appointment  of  receiver  in :  Receivers, 


24-26. 

—  filing  referee's  report  in :  Reference,  51. 

—  change  of  venue  in :  Venue,  78,  79. 
meaning  of  term:  Words  &  Phr.,  73. 


Vacation  of  judgment:  Judgts.,  159-229. 
Vacation  of  highway :  Highways,  75-78. 

damages  for :  Highways,  87. 

Vacation    of    streets:    Injunc,    20;    Mnn. 

Corp.,  383-394. 
Vacancies  in  office :  Officers,  9-12. 
Vacancy   of    property   insured:  Insurance, 

124-128. 
Value,  measure  of:  Dam.,  132-144. 

materiality  of:  Ev.,  85-38. 

evidence  as  to:  Ev.,  473-605. 

allegations  of  not  admitted:  Plead.,  881- 

885. 
Value  received,  meaning  of  term :  Words  & 

Phr.,  74. 
Variance  between  pleadings  and  evidence: 

Plead.,  151-218;  J.  P.,  87-90. 

not  first  raised  on  appeal :  Appeal,  168. 

as  to  name:  Crim.  L.,  1052. 

in  prosecutions  for  perjury:  Crim.  L., 

534. 
Vendee,  payment  of  taxes  by:  Tax.,  304- 

808. 

when  liable  for  taxes:  Tax.,  811-313. 

cannot   acquire   tax   title    as    against 

vendor:  Tax.,  679-684. 
in  general,  see  Vendors. 


Vendors. 

I.  Contracts   and   bonds;  rights  there- 
under.   II,  p.  628. 
U.  False  and  fraudulent  representations; 

fraud,    n.  p.  630. 
HI.  Breach  of  contract ;  demand ;   tender ; 

measure  of  recovery.    II,  p.  633. 
IV.  Rescission,  forfeiture  and  waiver.    II, 

p.  637. 
V.  Vendor's  lien.    II,  p.  641. 
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Warranty  in  policies  of  fire  instirance :  In- 
surance, 66-129. 

in  case  of  life  insurance :  Insurance,  255- 

261. 

in  sales  of  personal  property :     Sales, 

168-224. 

breach  of,  how  pleaded :  Plead.,  102, 108. 

measure   of    damages   for  breach  of : 


Dam.,  181-184. 

—  at  auction  sale:  Auction,  8. 

—  in  sale  of  note:  Bills  &  N.,  801-808. 

—  agent's  authority    with    reference   to: 
Agency,  44,  86,  87. 

—  liability  on:  Bankr.,  82. 

—  in  conveyances  of  real  property :  Con- 


vey., 260-364. 
Waste,  action  for  by  purchaser  at  tax  sale : 

Tax.,  541. 
Water,  damages  from :  Nuisances,  20-22. 
Water  company,  taxatioi»of :  Tax.,  64. 
Water-power:  Bridges,  88-49. 

interference  with :  Dam. ,  67,  68. 

damages  to  from  back  water :  Dam.,  195. 

partition  of :  Partition,  2. 

representations  in  sale  of:  Vendors,  41, 42. 

Water- works:  Mun.  Corp.,  824-833. 

taxation  of:  Ck)nst.  L.,  284. 

Waters. 

I.  Diversion.    II,  p.  655. 
U.  Riparian  rights  on  navigable  streams. 
II,  p.  656. 

III.  Ferries  and  bridges.    II,  p.  658. 

IV.  Water-power;  miU-dams.    II,  p.  659. 
V.  Surface  water.    II,  p.  661. 

VI.  Subterranean  waters.    II,  p.  661. 

Vn.  Drains  and  ditches.    U,  p.  662. 
diversion  of  by  railway  construction : 

RaiLr.,  189-191. 
by  construction  of  railway:  Railr.,  272- 


274, 
Ways :  See  Easements. 
Weapons,  concealed,  carrying:  Crim.  L.,  277. 
Weights  and  Measxtrbs.    n,  p.  662. 
Wells :  Waters,  71-78. 
damage   to    by  railway    construction : 

Railr.,  192,  193. 
Wharfage:  Const.  L,,  219,  220,  271. 
Whaives:  Mun.  Corp.,  812-328. 
Whore,  meaning  of  term:  Words  &  Phr.,  77. 
Widow,  allowance  to:  Est.  of  Dec.,  42-50. 
Widow's  share  of  personal  property :  Est,  of 

Dec.,  276-287. 
in  real  property,  see  Dower. 


Wiu^. 

I.  Execution  and  ratification.    11,  p.  663. 

II.  Taking  effect;  probate;  setting  aside; 
construction  and  effect.    11,  p.  666. 

reformation  of:  Equity,  76. 

foreign,  powers  of  executor  under:  Est. 

of  Dec.,  75,  76. 
conveyances  by  executor  under :  Est.  of 

Dec,  77. 
rights   of   corporation   under:     Corp., 


140. 
provisions  in,  barring  dower:   Est.  of 

Dec.,  841-867. 
Witnesses,  number  of:  Ev.,  866. 
attendance    of ;   subpoenas,  fees,   etc. : 

Ev.,  901-908. 
introduction    of,    number,    etc. :  Ev., 

1229-1268. 
examination  of,  cross-examination,  etc : 

Ev.,  1269-1348. 

impeachment  of:  Ev.,  1142-1204. 

credibility  of  as  affected  by  impeach- 
ment: Ev.,  1218-1220. 
— —  competency  of:  Const.  L.,  98-97. 

before  grand  jury:  Crim.  L.,  872,  878.  • 

indorsing  names    on   indictment : 

Crim.  L,,  887-890. 
introduction  of  in  criminal  case:  Crim. 

L.,  1166-1180. 

right  to  confront:  Const.  L.,  65-71. 

absent    as    ground    for    continuance: 

Contin.,  80-45. 
testimony  of,  on  former  trial:  Ev.,  129- 

140,  144,  145. 
defendant   may  be  in   criminal   case: 


Crun.  L.,  1441-1450. 
—  to  will:  Wills,  5-11. 

to  signature  of  contract:  Ev.,  599. 


Women,  eligibility  to  ofiSce :  Officers,  8L 

married,  see  Married  Women. 

Words  and  Phrasbs.    II,  p.  674. 
Working  roads :  Highways,  159,  160. 
Working  out  taxes :  Tax.,  295. 
Wound,  death  from:  Crim.  L.,  142. 
Writ  of  attachment :  Attach.,  87-99. 
of  error  to  justice's  court:  J.  P.,  278- 


302. 


from   supreme   court   of  United 


States:  Courts,  71,  72. 

of  mandamus:  Mandamus,  80-89. 


Year,  how  designated:  Time,  1. 
Yeas  and  nays  on   passage  of  oidinance: 
Mun.  Corp.,  717. 


